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Under  the  [PLEA PLEADING.]  Old  System. 


PIN-MONEY. 
See  HusBAi^D  ai^d  Wirs,  V. 


PLAINTIFF. 

—  Dismissal  of  Bill  by.    See  Pbacticb,  Bill, 

Dismissal  of. 

—  Generally,    See  Practice,  Pabtt. 


PLEA. 

—  ^Account,    See  Account,  II. 

—  Of  Infancy,     See  Infancy,  II. 

—  2n  general.    See  Pleading,  Plea. 

—  Answer  in  conjunction  vfith.    See  Pleading, 

Answer. 

—  When  it  lies.    See  Pleading,  Plea. 

—  When  ordered  to  stand  for  Answer.     See  Ibid. 

—  When  overruled  by  Answer.    See  Ibid. 

—  Of  Account  stated  and  settled.    5m  ibid. 

—  Of  Agreement.     See  ibid. 

—  Of  Attainder.     See  ibid. 

—  W"  Alien  Enemy,    See  ibid. 

—  ^  Award.     See  ibid. 

—  Of  Bankruptcy.    See  ibid. 

—  Of  Insolvency.     See  ibid. 

—  Of  Discovery  tending  to  Criminate,  or  toFor- 

feiture.     See  ibid. 

—  Of  Statute  of  Frauds.     See  ibid. 

—  To  Jurisdiction.     See  ibid. 

—  Of  Statute  of  Limitations,  or  length  of  Time. 

See  ibid. 

—  Of  Lis  Pendensyformer  Suit,  or  Decree.    See 

ibid. 

—  Of  Lunacy.     See  ibid. 

—  Of  Outlawry.     See  ibid. 

—  Of  Want  of  Parties.    See  ibid. 

—  Of  Purchase^  Release,  Payment,  or  Conq>ro- 

mise.     See  ibid. 

—  Of  Title.    See  ibid,  and  Title,  m. 

—  Costs  of    See  Practice,  Costs. 


7.  In  conjunction  with  Demurrer. 

8.  In  conjunction  with  Pleas. 

9.  Impertinence  and  Scandal  in,  what  is. 
10.  Uncertainty  in. 

IL  When  Answer  is  a  proper  Defence. 

a.  In  general. 

b.  To  gain  ben^  of  Statutes  of 

Frauds  and  Limitations. 
12.  By  Infants  and  Attorney-  GeneraL 
18.  t^chemde  to  answer. 
Under  tHc  Court  of  Chancery  (^Ireland)  Reguta- 

tion  Act  1860. 
Under  The  Chancery  (^Ireland)  Act  1867. 

ISu  The  Chancery  (Ireland)  Act  1867,  ss. 
63,  64,  66,  &c.,  General  Orders,  Oct.  1867,  Noa. 
56  to  78  inclnsiye.] 

II.  Bill  or  Petition. 
Under  the  Old  System. 

1.  When  proper,  generally. 

2.  The  general  Form  of 

a.  WhcU  Facts  must  be  stated,  and  b^ 

what  Allegations  they  are  put  m 
issue. 

1.  Before  the  Chancery  (Ir.^ 

Regulation  Act,  1850. 

2.  Unckr  the  Chancery  (Ir J) 

Regulation  Act,  18i50. 

b.  The  mode  of  Statement. 

c.  Offer  to  Pay  just  Demands. 

d.  Waiver  of  Penalties  and  Forfei- 
ture. 

e.  Multifariousness. 

f.  What  amounts  to  Scandal  and  Im- 
pertinence. 

g.  Charging  part. 
h.  Interrogatories. 

1.  Before  the  Chancery{Ir.) 
Regulation  Act,  1850. 

2.  Under  the  Chancery  (^Ir^ 
Regulation  Act,  X850. 

I.  The  Prayer. 


PLEADING. 

—  In  Charity  Causes    See  Charity,  IV. 

—  In  Lunacy  Causes.     See  Lunacy,  IX. 

—  Jn  Bankruptcy.    See  Bankruptcy. 

—  In  Tithe  Suits.    See  Tithes,  VI. 

—  As  to  Modus.    See  Tithes  X. 

[See  The  Chancery  (Ireland)  Act  1867,  and 
General  Orders  of  October  1867.] 

I.  Answer. 
Under  the  Old  System, 

1.  Its  general  Form,  Nature,  and  Effect. 

a.  IngenercU. 

b.  As  a  Defence. 

2.  Effect  ofAdSnission  by. 

8.   What  and  when  defendant  is  bouud  to 
discover  and  answer:  generally  of 
the  sufficiency  of  Answers. 
See  also  Pleading,  Demurrer,  passim. 

4.  When  the  discovery  would  tend  to  crimi- 

nate, or  to  create  a  forfeiture. 

5.  When   the  defendant  mau^  by  answer, 

refuse  to  answer  further. 

6.  What  facts  are,  or  must  be  put  in  issue 

by  answer. 


1.  Affidavits  annexed. 


Suppression  of  Facts. 
8.  Supplemental  Bill. 

4.  Supplemental  Bill  in  nature  of  Bill  of 

JReview. 

5.  Supplemental  Bill  in  nature  ofBiU  of 

Revivor. 

6.  Where  a  Bill  of  Review  lies — necessary 

steps  for  bringing  it,  and  by  and 
against  whom  %t  may  be  brought, 

7.  Revivor. 

a.  Bill  of  Revivor,  and  original  BiU 

in  the  nature  ofa  Bill  of  Revivor. 

b.  Revivor  under  the  Chancery  (Ir.) 

Regulation  Act,  1850. 

8.  Amended  Bill. 

9.  Cross  Bill. 

10.  Bill  for  Discovery  and  Relief  generally. 

11.  Bill  for  Discoifery  merely. 

12.  Bill  of  Interpleader. 

13.  Bill  of  Peace,  and  Quia  Timet. 

14.  Bill  to  Perpetuate. 

15.  BiU  for  Partition,  and  other  matters. 

16.  Discharge.    See  Practice,  Charge. 

17.  ^1^  Possessory. 

18.  Cause  Petitions  under    the   Chancerf 

{Ir.yReg.Act,  1850. 

19.  r/mfer  The  Chancery  {Ir.)  Act,  1867. 
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TTT.    I>KBnTBBXR. 

Under  the  Old  System. 

1.  The  general  Form, 

2.  Speaking  Demurrer, 

3.  When  it  lies. 

a.  In  general. 

b.  For  Wanty  or  Mujoinder  of  Par- 

ties, 
c  For  Matter  ofForm^  or  Defective 
Statement. 

4.  When  over-ruled  by  Answer  or  Plea, 

See  Fleadimo,  Answer,  7. 
Under  The  Chancery  Ireland  Act,  1867. 

IV.  Intormation. 

V.  Pasties  to  Suit. 

Under  The  Old  System. 

1.  QeneraUy— Effect  of  Want  or  Mis- 

joinder  of  Forties — how  to  be  taken 
advantage  of. 

a.  In  generaL 

b.  Misjoinder. 

2.  Assignors  and  Assignees. 

3.  Attorney- General^  or  Solicitor- Generoi. 

4.  Bank  cf  England;  other  Banks ;  Share- 

holders. 

5.  Bankrupts  and  Insolvents,  and  their 

Assignees. 

6.  Co-obligors  and  others  having  Joint  In- 

terests and  Liabilities. 

7.  D^>tor  to  Testator's  Estate. 

8.  Debtor  and  Creditor. 

9.  Ecclesiastical  Persons. 

10.  Executors  and  Administrators. 

a.  In  general. 

b.  Of  Deceased  Representative. 

11.  Beir-at-law  and  Next-of-kin. 

12.  Husband  and  Wife. 

13.  Legatees  and  IJevisees  general^;  Be- 

siebtaru  Legatees. 

14.  Lessor,  Lessee,  and  Sub-lessee, 

15.  Lord  of  Manor. 

16.  Incumbrancers,  Mortgagor,  and  Mort- 

gage ^' 

17.  When  they  are  very  numerous. 

18.  Partners  and  Part-owners — Joint  Te- 

nants and  Tenants  in  Common. 

19.  Parties  not  interested,   as  Witnesses, 

AgentSj  ffc. 

20.  Tenants  for  Life  and  in  Tail,  and  Be- 

mainaerman, 

21.  Tithe  Causes. 

23i,  Trustees  and  Cestui  que  Trusts — 
Guardian  and  Infant.  Lunatic  and 
Committee.  . 

23.  Vendor  and  Purchaser. 

24.  When  one  or  more  of  several  are  mack 

Parties  on  behalf  of  themselves  and 
all  others  interested. 

25.  When  leave  is  given  at  the  Hearing  to 

amend  by  adding  Parties. 
Under  the  Court  of  Chancery  (Ireland)  Begula- 

iionAct,  1850,  cmd  General  Orders. 
Under  The  Chancery  {Ireland  Act),  1867. 

YL  PsTinoKS.   Under  the  Statutory  Jurisdic- 

tion  of  the  Court. 

TIL  Plea.     Under  the  OldSystem, 

1.  Its  Form  and  Validity. 


b.  False 


c.  Uncertainty. 

d.  Surpbuage. 

e.  Double, 

f.  Negative. 

2.  Of  Accounts  Stated  and  Settled. 
8.  Of  Agreement. 
4.  Of  Attainder  and  Alien  Enemy. 
6,  Of  Award 

6.  Of  Bankruptcy  and  Insolvency. 

7.  Of  Discovery  tending  to  Crimmaie,  or  to 

Forfeiture. 

8.  Of  Statute  of  Frauds, 

9.  To  Jurisdution. 

10.  Of  Statute  of  Limitations  and  length  of 

Time. 

11.  Lis  Pendens,  Former  Suit,  and  Decree, 

12.  Of  Lunacy. 
18.  Of  Outlawry. 

14.  Of  Want  of  Parties. 
16.  W"  Purchase. 

16.  Of  Belease,  Payment,  Compromise. 

17.  Of  Title. 

18.  When  it  lies  generally. 

19.  Ordered  to  stand  for  Answer. 

20.  When  over-ruled  by  Answer. 

21.  Effect  of  Allowance  of. 

Under  The  Chancery  (^Ireland) 
Act,  1867. 

VIU.  Replications. 
IX.  Right  to  sue. 
X.  Pleadino  in  general. 
XL  Pleading  in  the  Court  of  Probate. 


1.  Answer. 

Under  the  Old  System. 

1.  Its  general  Form,  Nature,  and  Effect. 

a.  In  general, 

b.  As  a  Defence. 

2.  Fffect  of  Admission  by. 

3.  What  and  when  Defendant  is  bound  to 

discover  and  answer:  respecting  the 
sufficiency  of  A  nsivers. 
See  Pleading,  Demurrer,  passim. 

4.  When  the  discovery  would  tend  to  crimi- 

nate^ or  to  create  a  forfeiture, 
6.  When  Defendant  may,  by  Answer,  refuse 
to  answer  further, 

6.  What  Facts  are  or  must  be  put  in  issue 

by  the  Answer. 

7.  Conjoined  with  Demurrer. 

8.  Conjoined  unth  Pleas. 

9.  What    constitutes    Impertinence    and 

Scandal  in  Answer. 

10.  Uncertainty  in. 

11.  When  Anstoer  is  a  proper  Defence, 

a.  In  general. 

b.  To  gain  benefit  of  the  Statutes  of 

{•raudJdLlmitatums. 

12.  By  Infants  and  A  ttomey-  General. 
18.  Schemde  to  Answer, 

Under  the  Court  of  Chancery  {Ireland)  Begulation 

Act,  1860. 
Under  The  Chancery  {Ireland)  Act,  1867. 


I.  Answer,  under  the  Old  System. 

Its  general  Form,  Nature,  and  Effect. 

1.  In  a  redemption  snit,  the  bill  charged 
that  |he  habere  was  execnted  *^on  or  abontthe 
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Its  Farm. 


[ANSWER.] 


Admission  by. 


18th  of  NoT^  and  possession  was  on  that  day 
taken."  Answer : — **  It  is  not  true,  as  in  bill 
untruly  stated,  that  said  habere  was  executed  on 
the  18th  of  Not.,  for  that  the  defendant  be- 
lieved it  was  executed  on  the  17th  of  Nov.** 
UM,  that  the  precise  day  of  the  execution  of 
the  habere  was  sufficiently  put  in  issue. — Fitz- 
geraldv,  Hussey,  8 1.  E.  R.  319.    (E.E.), 

1.  It  is  not  the  right  of  the  defendant  to 
file  his  answer  after  a  decree  on  sequestration 
against  him,  upon  payment  of  the  costs  thereof. 
—M'Cartneyy,  O'Neil,  6  I.  E.  R  159.    (E.E.) 

2.  If  a  case,  wholly  destructive  of  the  foun- 
dation of  the  plaintiffs  title,  is  put  forward  in 
the  answer  of  one  defendant,  and  established, 
the  Court  will  not  give  effect  to  it  as  between 
the  plaintiff  and  that  defendant  merely ;  but  it 
shall  enure  to  the  benefit  of  the  other  defend- 
ants, though  they  have  not  made  that  case  by 
their  answers. —  WiUon  v.  BelL,  5  I.  E.  R.  501. 
(E.E.) 

3.  The  answer  of  one  co-defendant  acknow- 
ledging the  charge  cannot  read  against  the 
other.— Cruise  v.  Clancy,  6  I.  E.  R.  652.    (C.) 

4.  The  officer  of  this  Court  ordered  to  at- 
tend in  the  Court  of  Ch.,  at  the  hearing  of  a 
cause,  with  an  answer  sworn  in  this  Court,  the 
signature  to  which  was  impeached  as  a  for- 
gery in  the  Ch.  cause. — Grove  v.  Bowen,  6 1.  E. 
R.  656.    (E.E.) 

5.  Husband  and  wife  entered  a  joint  appear- 
ance, and  the  husband  alone  answered.  Held, 
the  answer  was  a  nullity,  and  the  plaintiff 
might  proceed  as  for  want  of  an  answer. — 
Thompson  v.  Lockwood,  8  L  E.  R.  367.    (R.) 

6.  Leave  to  answer  an  amended  bill  after 
replication  is  not  subject  to  all  the  same  rules 
as  leave  to  file  a  supplemental  answer. 

If  a  special  case  be  made,  the  Court  may 
permit  the  defendant  to  file  an  answer  to  the 
amended  bill  notwithstanding  the  replication, 
although  the  notice  of  motion  does  not  set  out 
the  contents  or  substance  of  the  intended 
answer. 

The  bill  was  amended  on  the  1st  of  April, 
and  notice  was  served  on  the  defendant  that 
she  was  not  required  to  answer.  She  was  at 
the  time  charged  with  two  criminal  offences 
by  the  plaintiff.  Bills  were  found  on  the  9th, 
and  the  trials  lasted  from  the  18th  to  the  21st, 
when  she  was  acquitted.  The  plaintiff*s  soli- 
citor was  also  his  agent  for  the  prosecution. 
The  replication  was  tiled  on  the  22nd.  The 
Court  gave  the  defendant  liberty  to  answer 
the  amended  bill,  although  she  had  not,  pur- 
suant to  the  58rd  Q.  O.,  served  notice  of  her 
intention  to  answer  the  amendments,  and  the 
time  for  so  doing  had  expired. — Scott  v.  S^  9 
I.  E.R.451.    (R.) 


in  order  to  entitle  a  party  to  set  it  np  in  the 
office  ?— Drought  v.  Jones,  2  I.  E.  R.  303.   (C.) 

8.  The  futility  of  a  defence  resting  on  an 
unproved  prior  inconsistent  conveyance,  evi- 
denced by  admissions  in  an  answer  to  another 
suit,  observed  on. 

Expenditure  on  the  estate  claimed  with 
plaintiff's  knowledge,  but  chiefiy  in  his  mi- 
nority: Held,  no  defence. — Scott  v.  S.,  111. 
E.R.487.    (C.) 


I.  1.  b.  As  a  Defence. 

7.   QiwBre— Whether  it  is  necessary  to  rely 
on  the  Statute  of  Limitations  in  the  anayer. 


I.  2.  Effect  of  Admission  by  Answer, 

9.  An  admission  in  an  answer  of  a  document 
as  stated  in  the  bill,  qualified  by  a  reference 
to  the  document  itself  for  greater  certainty, 
will  not  authorise  the  reading  of  the  document 
from  the  bill. — Dowling  v.  iLegk,  9  I.  E.  R, 
413;3  Jon.  &L.  716.    (C.) 

10.  In  a  suit  by  a  principal  against  his  agent 
for  an  account,  a  sum  admitted  by  answer  to 
be  due  will  be  ordered  to  be  paid  into  Court. 
—Blake  v.  Comins,  1  L  Jur.  830.    (R.) 

11.  The  bill  in  an  administration  suit  er- 
roneously stated,  in  respect  to  dates  and  other 
particulars,  agreements  for  leases  to  the 
testator.  His  heir-at-law  in  his  answer  ad- 
mitted the  agreements  to  be  of  the  purport 
stated  in  the  bill,  but  for  greater  certainty 
referred  to  the  original  agreements  when 
produced.  He  died.  The  suit  was  revived  as 
against  his  son  and  heir-at-law,  T.,  a  minor, 
who,  in  his  answer  (by  his  guardian)  to  the 
original  and  revived  bill,  also  admitted  the 
agreements  to  be  of  the  nature  set  forth  in 
the  bill.  A  decree  directed  the  Master  to 
take  an  account  of '  the  real  and  personal 
estate  of  the  testator,  and  to  state  whether 
the  premises  agreed  to  be  demised  to  him 
formed  part  of  his  real  or  personal  assets. 
The  original  agreements  were  not  produced 
before  the  Master ;  but  T.  in  his  charge  made 
an  admission  similar  to  that  contained  in  his 
answer.  The  Master  by  his  report  found  that 
the  premises  formed  part  of  the  te8tator*8 
personal  estate.  To  that  report  T.  filed  ex- 
ceptions. After  the  cause  was  set  down  for 
hearing,  on  the  report,  exceptions,  and  further 
directions,  T.'s  solicitor,  who  had  also  been 
solicitor  for  T.*s  father,  for  the  first  time 
obtained  copies  of  the  agreements.  Counsel 
for  T.  mentioned  at  the  hearing  that  the 
agreements  differed  from  the  description  given 
of  them  in  the  bill,  and  tended  to  show  that 
the  testator  took  a  freehold  estate  in  the 
premises.  Other  parties  in  the  cause  objected 
to  the  admission  of  the  original  agreements  in 
evidence  in  opposition  to  the  previous  ad- 
mission in  the  pleadings.  The  Court  yielded 
to  that  objection,  and  overruled  the  excep- 
tions ;  but  upon  a  special  motion  afterwards 
made, —  Held,  that  the  Master  should  be 
directed  to  review  his  report ;  and  that  T. 
should  be  permitted  to  file  a  supplemental 
charge  in  the  office,  putting  in  issue  the 
original  agreements,  but  should  pay  the  costs 
of  the  motion,  and  the  costs  arising  on  the 
new  reference  to  the  Master. 


Discovery  by. 


[ANSWER.] 
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That,  before  the  decree  to  account,  T.  would 
hare  been  permitted  bj  supplemental  answer 
to  rectify  the  erroneous  admissions ;  but  that, 
after  the  decree,  leare  to  file  a  snpplemental 
answer  conld  not  be  granted. — Carboy  v.  CoZy 
2  L  C.  R.  877 ;  2  I.  Jur.  25.    (C.) 

1.  A  statement  of  an  admission,  in  the  peti- 
tioner's affidavit  in  reply,  is  not  a  compliance 
with  the  rules  of  equity  pleading,  requiring 
admissions  to  be  put  in  issue. — Corry  v.  Cre- 
mome,  12  L  C.  R.  136 ;  7  I.  Jur.  N.  S.  21.  (C.) 


L  3.  What  and  when  the  Defendant  is  bound  to 
discover:  of  the  sufficiency  of  Answers, 

[See  G.  O.  (1867),  78.] 

2.  The  bill  stated  that  the  defendant,  a 
ftock-broker,  had  converted  old  £3J  per  cent, 
stock,  which  he  had  received  as  the  attorney 
for  the  plaintifiF,  to  bis  own  use  ;  and  prayed 
a  re-transfer.  The  defendant  answered  that, 
on  the  dissolution  of  a  partnership  between 
him  and  H.,  and  the  formation  of  two  new 
establishments  for  carrying  on  the  business  of 
brokers,  he.  by  the  directions  of  the  plaintiff, 
and  other  customers  of  the  old  firm,  trans- 
ferred to  H.  a  large  specified  sum,  of  like 
stock,  in  which  was  included  the  stock  belong- 
ing to  the  plaintiff  and  the  other  customers  of 
the  old  firm,  who  were  similarly  circum- 
stanced. The  plaintiff  amended  his  bill, 
stating  the  defence  as  a  pretence  ;  and  inter- 
rogated as  to  the  quantity  of  stock  vested  in 
the  old  firm  at  the  time  of  the  dissolution ; 
the  quantity  that  belonged  to  the  customers 
of  the  old  firm  at  that  time ;  the  name  of,  and 

auantity  of  stock  belonging  to  each  of  them ; 
iie  name  of,  and  the  quantity  of  stock  be- 
longing to  each  of  the  customers  of  the  old 
firm  who  transferred  their  business  to  H.,  and 
the  same  of  those  who  continued  their  business 
with  the  defendant.  Held,  that  the  defendant 
was  bound  to  answer  the  interrogatories  so  far 
as  they  related  to  the  old  jC3^  per  cent,  stock, 
but  not  as  to  other  stocks. 

That  the  defendant  was  bound  so  to  answer, 
although  to  give  the  discovery  sought  would 
be  a  breach  of  faith  on  his  part  with  his  other 
customers. — Flanagan  v.  Wiuiams^  2  Jones,  557. 
(E.E.) 

3.  An  information  against  distillers  charged 
them  with  distilling  large  quantities  of  spirits 
for  which  they  had  not  paid  duty ;  they  hav- 
ing evaded  payment  by  concealing  the  distil- 
lation, and  pretending  that  their  distillery  had 
been  silent  during  the  time  when  the  spirits 
were  distilled.  The  information  required  them 
to  discover  the  actual  quantities  of  wort  fer- 
mented in  the  distillery,  and  prayed  an 
account  of  the  duties  payable  to  the  Crown 
on  spirits  distilled  by  them.  The  Att.-Gen. 
waived  all  penalties  and  forfeitures.  Held, 
that  the  defendants  were  bound  to  answer  the 
charges  fully ;  and  conld  not  protect  them- 
selves on  the  ground  that  the  facts  charged 
would,  if  coupled  with  other  facts,  show  that 
they  had  been  giiil^  of  a  conspira<r[  to  de- 
fraud the  Crown.  —The  Att.-Gen.  v.  banrtnt,  2 
Jon.79L    (E.E.) 


4.  A  defendant  who  means  to  rely  on  his 
being  a  purchaser  for  value  without  notice, 
must,  bv  nis  answer,  deny  notice,  although  it 
is  not  charged  in  the  bill  that  he  had  notice. — 
Ireland  v.  Ktdd,  Jon.  &  Ca.  249.    (£.£.) 

5.  The  Commissioners  of  Ch.  Don.  filed  a 
bill  against  A.  and  B.,  seeking  a  discovery  of 
the  estates  in  fee-simple,  fee-tail,  and  other 
freehold  and  leasehold  estates  of  the  testatrix, 

I  and  all  her  personal  estate  and  effects,  &c.; 
praying  that  an  account  might  be  taken  of  her 
freehold  and  leasehold  estates,  &c.,  and  that 
the  title  deeds  relating  thereto  might  be 
brought  into  Court.  The  bill  did  not  state 
that  the  personal  assets  of  the  testatrix  were 
insaflScient  for  the  payment  of  her  debts ;  but 
averred  that  the  defendants  had  paid  a  specific 
bequest  in  her  will  mentioned.  Demurrer  to 
so  much  of  the  bill  as  sought  discovery  of  the 
estates  tail  of  the  testatrix,  and  of  her  personal 
estate  and  effects  (except  chattels  real),  allow- 
ed. —  Commissioners  of  Ch.  Don.  v,  Espinasse^  3 
I.  E.R.324.    (R.) 

• 

6.  Three  testamentary  trustees  were  made 
defendants  to  a  bill ;  and,  although  in  the 
same  interest,  answered  separately.  The  Lord 
Chancellor  said,  that  circumstances  might 
justify  the  defendants  in  putting  in  separate 
answers ;  and  directed  the  Master,  in  taxing 
the  costs,  to  allow  to  the  trustees  the  costs  as 
of  one  answer  only,  unless  he  should  find  that 
any  one  had  properly  put  In  a  separate  answer, 
and  then  to  allow  his  reasonable  costs  accord- 
ingly. —  Dudgeon  v.  Corky,  4  Dr.  k  War.  158. 
(C.) 

7.  Notwithstanding  the  d4th  G.  O.  of  March 
1848,  leave  was  given  to  defendant  to  file  his 
answer  after  an  order  to  take  the  bill  as  con- 
fessed against  him,  although  more  than  three 
years  hsS  elapsed  after  the  order  to  take  the 
bill  as  confessed  was  pronounced,  and  the 
cause  was  in  the  Lord  Chancellor's  term-list 
of  causes  for  hearing;  the  plaintiff  having 
been  himself  guilty  of  delay,  there  being  a  full 
affidavit  of  merits,  and  the  defendant  being 
put  under  terms  not  to  postpone  the  hearing 
of  the  cause.  —  Cruise  v.  Shiel,  6  L  £.  R  182. 
(R) 

8.  The  45th  G.  O.  applies  as  well  to  cases  in 
which  there  is  but  one  defendant,  as  to  those 
in  which  there  is  more  than  one  defendant. 
Therefore,  a  sole  defendant  is  not  bound  to 
answer  more  than  the  interrogatories  in  the 
blU.— Jf »7/ar  v.  if.,  6  I.  E.  B.  308.    (R.) 

9.  H.  was  seized  in  fee  of  estates  in  T.  and 
L.,  and  for  life  of  estates  in  K.,  with  remain- 
der to  his  son,  W.,  in  tail,  who  had  an  equi- 
table title  to  have  part  of  T.  settled  to  the 
same  uses  as  K.,  and  who  claimed  a  lien 
under  deeds  on  the  rest  of  T.  and  L.  They, 
by  deed,  reciting  that  H.  was  entitled  to  T. 
and  L.  in  fee,  and  to  K.,  for  life,  remainder  to 
W.,  in  tail,  subject  to  charges  and  trusts, 
and  reciting  the  embarrassment  of  H. ;  that 
advances  had  been,  and  that  others  were 
intended  to  be  made  by  D.  to  pay  debts ;  con- 
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Its  Farm. 


[ANSWER.] 


Admission  by. 


18th  of  NoT^  and  posseasion  was  on  that  day 
taken.**  Answer : — **  It  is  not  true,  as  in  bill 
untruly  stated^  that  said  habere  was  executed  on 
the  18th  of  Not.,  for  that  the  defendant  be- 
lieved it  was  executed  on  the  17th  of  Nov." 
Held,  that  the  precise  day  of  the  execution  of 
the  habere  was  sufficiently  put  in  issue. — FitZ' 
geraldy,  Hussey,  3 1. £.  R.  319.    (E.E.), 

1.  It  is  not  the  right  of  the  defendant  to 
file  his  answer  after  a  decree  on  sequestration 
against  him,  upon  pavment  of  the  costs  thereof. 
—M'Cartney  v.  O'AVtY,  6  I.  E.  R  159.    (E.E.) 

2.  If  a  case,  wholly  destructive  of  the  foun- 
dation of  the  plaintiffs  title,  is  put  forward  in 
the  answer  of  one  defendant,  and  established, 
the  Court  will  not  give  effect  to  it  as  between 
the  plaintiff  and  that  defendant  merely ;  but  it 
shall  enure  to  the  benefit  of  the  other  defend- 
ants, though  they  have  not  made  that  case  by 
their  answers. —  WiUon  v.  JBeZ^  5  I.  E.  R.  601. 
(E.E.) 

3.  The  answer  of  one  co-defendant  acknow- 
ledging the  charge  cannot  read  against  the 
other.— Cmwe  v.  Clancy ^  6  I.  E.  R.  652.    (C.) 

4.  The  officer  of  this  Court  ordered  to  at- 
tend in  the  Court  of  Ch.,  at  the  hearing  of  a 
cause,  with  an  answer  sworn  in  this  Court,  the 
signature  to  which  was  impeached  as  a  for- 
gery in  the  Ch.  cause. — Grove  v.  Bovoen^  6 1.  E. 
R.  656.    (E.E.) 

5.  Husband  and  wife  entered  a  joint  appear- 
ance, and  the  husband  alone  answered.  Htld^ 
the  answer  was  a  nullity,  and  the  plaintiff 
might  proceed  as  for  want  of  an  answer. — 
Thmpson  v.  Lockwood,  8 1.  E.  R.  367.    (R.) 

6.  Leave  to  answer  an  amended  bill  after 
replication  is  not  subje^  to  all  the  same  rules 
as  leave  to  file  a  supplemental  answer. 

If  a  special  case  be  made,  the  Court  may 
permit  the  defendant  to  file  an  answer  to  the 
amended  bill  notwithstanding  the  replication, 
although  the  notice  of  motion  does  not  set  out 
the  contents  or  substance  of  the  intended 
answer. 

The  bill  was  amended  on  the  1st  of  April, 
and  notice  was  served  on  the  defendant  that 
she  was  not  required  to  answer.  She  was  at 
the  time  charged  with  two  criminal  offences 
by  the  plaintiff.  Bills  were  found  on  the  9th, 
and  the  trials  lasted  from  the  18th  to  the  21st, 
when  she  was  acquitted.  The  plaintiff's  soli- 
citor wa^  also  his  agent  for  the  prosecution. 
The  replication  was  tiled  on  the  22nd.  The 
Court  gave  the  defendant  liberty  to  answer 
the  amended  bill,  although  she  had  not,  pur- 
suant to  the  63rd  Q.  O.,  served  notice  of  her 
intention  to  answer  the  amendments,  and  the 
time  for  so  doing  had  expired. — Scott  v.  S^  9 
I.  E.R.461.    (R.) 


L  1.  b.  As  a  Defence, 

7.   Qft€ere — ^Whether  it  is  necessary  to  rely 
on  the  Statnte  of  Limitations  in  the  an^er. 


in  order  to  entitle  a  party  to  set  it  np  in  the 
office  ?— Drought  v.  JoneSy  2  L  E.  R.  303.   (C.) 

8.  The  futility  of  a  defence  resting  on  an 
unproved  prior  inconsistent  conveyance,  evi- 
denced by  admissions  in  an  answer  to  another 
suit,  observed  on. 

Expenditure  on  the  estate  claimed  with 
plaintiff's  knowledge,  but  chiefly  in  his  mi- 
nority: Held,  no  defence. — Scott  v.  S,,  11  L 
E.  R.487.    (C.) 


I.  2.  Effect  of  Admission  by  Answer. 

9.  An  admission  in  an  answer  of  a  document 
as  stated  in  the  bill,  qualified  by  a  reference 
to  the  document  itself  for  greater  certainty, 
will  not  authorise  the  reading  of  the  document 
from  the  bill. — Dowling  v.  LtegK,  9  L  E.  R, 
413;3  Jon.  &L.  716.    (C.) 

10.  In  a  suit  by  a  principal  against  his  agent 
for  an  account,  a  sum  admitted  by  answer  to 
be  due  will  be  ordered  to  be  paid  into  Court. 
—Blake  v.  Comins,  1  L  Jur.  380.    (R.) 

11.  The  bill  in  an  administration  suit  er- 
roneously stated,  in  respect  to  dates  and  other 
particulars,  agreements  for  leases  to  the 
testator.  His  heir-at-law  in  his  answer  ad- 
mitted the  agreements  to  be  of  the  purport 
stated  in  the  bill,  but  for  greater  certainty 
referred  to  the  original  agreements  when 
produced.  He  died.  The  suit  was  revived  as 
against  his  son  and  heir-at-law,  T.,  a  minor, 
who,  in  his  answer  (by  his  guardian)  to  the 
original  and  revived  bill,  also  admitted  the 
agreements  to  be  of  the  nature  set  forth  in 
the  bill.  A  decree  directed  the  Master  to 
take  an  account  of*  the  real  and  personal 
estate  of  the  testator,  and  to  state  whether 
the  premises  agreed  to  be  demised  to  him 
formed  part  of  his  real  or  personal  assets. 
The  original  agreements  were  not  produced 
before  the  Master ;  but  T.  in  his  charge  made 
an  admission  similar  to  that  contained  in  his 
answer.  The  Master  by  his  report  found  that 
the  premises  formed  part  of  the  testator's 
personal  estate.  To  that  report  T.  filed  ex- 
ceptions. After  the  cause  was  set  down  for 
hearing,  on  the  report,  exceptions,  and  further 
directions.  T.'s  solicitor,  who  had  also  been 
solicitor  for  T.'s  father,  for  the  first  time 
obtained  copies  of  the  agreements.  Counsel 
for  T.  mentioned  at  the  hearing  that  the 
agreements  differed  from  the  description  given 
of  them  in  the  bill,  and  tended  to  show  that 
the  testator  took  a  freehold  estate  in  the 
premises.  Other  parties  in  the  cause  objected 
to  the  admission  of  the  original  agreements  in 
evidence  in  opposition  to  the  previous  ad- 
mission in  the  pleadings.  The  Court  yielded 
to  that  objection,  and  overruled  the  excep- 
tions ;  but  upon  a  special  motion  afterwards 
made,  —  Held,  that  the  Master  should  be 
directed  to  review  his  report ;  and  that  T. 
should  be  permitted  to  file  a  supplemental 
charge  in  the  office,  putting  in  issue  the 
original  agreements,  but  should  pay  the  costs 
of  the  motion,  and  the  costs  axising  on  the 
new  reference  to  the  Master. 


JUtscovtry  by» 


[ANSWER.] 


Suffieiencif  of.         669 


That,  before  the  decree  to  account,  T.  would 
haye  been  permitted  bj  snpplemental  answer 
to  rectify  the  erroneons  admissions ;  bat  that, 
after  the  decree,  leaye  to  file  a  supplemental 
answer  conld  not  be  granted. — Carb^  v.  Cox, 
2  L  C.  R.  377 ;  2  I.  Jur.  26.    (C.) 

1.  A  statement  of  an  admission,  in  the  peti- 
tioner's affidayit  in  reply,  is  not  a  compliance 
with  the  roles  of  equity  pleading,  requiring 
admissions  to  be  put  in  issue. — Corry  v.  Ore- 
mome,  12  L  C.  R.  136 ;  7  I.  Jur.  N.  S.  21.  (C.) 


L  3.  What  and  when  the  Defendant  is  bound  to 
discover:  of  the  sufficiency  of  Answers, 

[See  G.  O.  (1867),  78.] 

2.  The  bill  stated  that  the  defendant,  a 
itock-broker,  had  conxerted  old  XSJ  per  cent, 
stock,  which  he  had  received  as  the  attorney 
for  the  plaintiff,  to  his  own  use  ;  and  prayed 
a  re-transfer.  The  defendant  answered  that, 
on  the  dissolution  of  a  partnership  between 
him  and  H.,  and  the  formation  of  two  new 
Mtablishments  for  carrying  on  the  business  of 
brokers,  he,  by  the  directions  of  the  plaintiff, 
and  other  customers  of  the  old  firm,  trans- 
ferred to  H.  a  large  specified  sum,  of  like 
stock,  in  which  was  included  the  stock  belong- 
ing to  the  plaintiff  and  the  other  customers  of 
the  old  firm,  who  were  similarly  circum- 
stanced. The  plaintiff  amended  his  bill, 
stating  the  defence  as  a  pretence  ;  and  inter- 
rogated as  to  the  quantity  of  stock  vested  in 
the  old  firm  at  the  time  of  the  dissolution ; 
the  quantity  that  belonged  to  the  customers 
of  the  old  firm  at  that  time ;  the  name  of,  and 
quantity  of  stock  belonging  to  each  of  them ; 
the  name  of,  and  the  quantity  of  stock  be- 
longing to  each  of  the  customers  of  the  old 
firm  who  transferred  their  business  to  H.,  and 
the  same  of  those  who  continued  their  business 
with  the  defendant.  Heid,  that  the  defendant 
was  bonnd  to  answer  the  interrogatories  so  far 
as  they  related  to  the  old  £3^  per  cent,  stock, 
but  not  as  to  other  stocks. 

That  the  defendant  was  bound  so  to  answer, 
although  to  give  the  discovery  sought  would 
be  a  breach  of  faith  on  his  part  with  his  other 
customers. — Flanagan  y.  WiUiams.  2  Jones,  567. 

(ej:.) 

3.  An  information  against  distillers  charged 
them  with  distilling  large  quantities  of  spirits 
for  which  they  had  not  paid  duty;  they  hav- 
ing evaded  payment  by  concealing  the  distil- 
lation, and  pretending  that  their  distillery  had 
been  silent  during  the  time  when  the  spirits 
were  distilled.  The  information  required  them 
to  discover  the  actual  quantities  of  wort  fer- 
mented in  the  distillery,  and  prayed  an 
account  of  the  duties  payable  to  the  Crown 
on  spirits  distilled  by  them.  The  Att.-Gcn. 
waived  all  penalties  and  forfeitures.  Held, 
that  the  defendants  were  bound  to  answer  the 
charges  fully ;  and  could  not  protect  them- 
selves on  the  ground  that  the  facts  charged 
would,  if  coupled  with  other  facts,  show  that 
they  had  been  guilty  of  a  conspira<r[  to  de- 
fraud the  Crown.  — rAe  Att,'Gen,  v.  ConroVy  2 
Jon.  791.    (E.E.) 


4.  A  defendant  who  means  to  rely  on  his 
being  a  purchaser  for  value  without  notice, 
must,  by  his  answer,  deny  notice,  although  it 
is  not  charged  in  the  bill  that  he  had  notice. — 
Ireland  v.  Ktddy  Jon.  &  Ca.  249.    (E.E.) 

5.  The  Commissioners  of  Ch.  Don.  filed  a 
bill  against  A.  and  B.,  seeking  a  discovery  of 
the  estates  in  fee-simple,  fee-tail,  and  other 
freehold  and  leasehold  estates  of  the  testatrix, 
and  all  her  personal  estate  and  effects,  &c. ; 
praying  that  an  account  might  be  taken  of  her 
freehold  and  leasehold  estates,  &c.,  and  that 
the  title  deeds  relating  thereto  might  be 
brought  into  Court.  The  bill  did  not  state 
that  the  personal  assets  of  the  testatrix  were 
insufficient  for  the  payment  of  her  debts ;  but 
averred  that  the  defendants  had  paid  a  specific 
bequest  in  her  will  mentioned.  Demurrer  to 
so  much  of  the  bill  as  sought  discovery  of  the 
estates  tail  of  the  testatrix,  and  of  her  personal 
estate  and  effects  (except  chattels  real),  allow- 
ed. —  Commissioners  of  Ch,  Don,  v.  Espinassey  3 
I.E.  R.  324.    (R.) 

• 

6.  Three  testamentary  trustees  were  made 
defendants  to  a  bill;  and,  although  in  the 
same  interest,  answered  separately.  The  Lord 
Chancellor  said,  that  circumstances  might 
justify  the  defendants  in  putting  in  separate 
answers ;  and  directed  the  Master,  in  taxing 
the  costs,  to  allow  to  the  trustees  the  costs  as 
of  one  answer  only,  unless  he  should  find  that 
any  one  had  properly  put  in  a  separate  answer, 
and  then  to  allow  his  reasonable  costs  accord- 
ingly. —  Dudgeon  v.  Corteg^  4  Dr.  k  War.  168. 
(C.) 

7.  Notwithstanding  the  34th  G.  O.  of  March 
1843,  leave  was  given  to  defendant  to  file  his 
answer  after  an  order  to  take  the  bill  as  con- 
fessed against  him,  although  more  than  three 
years  had  elapsed  after  the  order  to  take  the 
bill  as  confessed  was  pronounced,  and  the 
cause  was  in  the  Lord  Chancellor's  term-list 
of  causes  for  hearing;  the  plaintiff  having 
been  himself  guilty  of  delay,  there  being  a  full 
aflSdavit  of  merits,  and  the  defendant  being 
put  under  terms  not  to  postpone  the  hearing 
of  the  cause.  —  Cruise  v.  Shiel,  6  L  £.  R.  132. 
(R.) 

8.  The  46th  G.  O.  applies  as  well  to  cases  in 
which  there  is  but  one  defendant,  as  to  those 
in  which  there  is  more  than  one  defendant. 
Therefore,  a  sole  defendant  is  not  bound  to 
answer  more  than  the  interrogatories  in  the 
biU.— Jf i7/ar  v.  if.,  6  I.  E.  R.  308.    (R.) 

9.  H.  was  seized  in  fee  of  estates  in  T.  and 
L.,  and  for  life  of  estates  in  K.,  with  remain- 
der to  his  son,  W.,  in  tail,  who  had  an  equi- 
table title  to  have  part  of  T.  settled  to  the 
same  uses  as  K.,  and  who  claimed  a  lien 
under  deeds  on  the  rest  of  T.  and  L.  They, 
by  deed,  reciting  that  H.  was  entitled  to  T. 
and  L.  in  fee,  and  to  K.,  for  life,  remainder  to 
W.,  in  tail,  subject  to  charges  and  trusts, 
and  reciting  the  embarrassment  of  H. ;  that 
advances  had  been,  and  that  others  were 
intended  to  be  made  by  D.  to  pay  debts ;  con- 
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Yeyed  T.,  L.,  and  K.,  in  trust  to  receive  tlie 
rents,  and  thereout  pay  D.  past  and  future 
advances  to  H.  and  W.,  or  either  of  them,  or 
to  pay  incumbrances ;  and  on  further  trust,  at 
D.  8  request,  by  sale  or  mortgage,  the  sums 
necessary  to  pay  D.  past  or  future  advances 
made  by  him  to  discharge  incumbrances:  that 
the  rents  remaining  after  paying  the  incum- 
brances «hould  be  subject  to  such  annuity  for 
H.  as  D.  should  appoint ;  the  overplus  to 
form  a  fund  to  make  up  £30,000,  for  younger 
children's  portions ;  after  U.'s  death,  payment 
of  the  incumbrances,  and  the  raising  the 
£30,000  for  W.  in  fee.  Proviso :  that  during 
H.'s  life  the  lands  should  first  be  charged  with 
an  annuity  for  W. :  proviso  empowering  D.  to 
restrict  the  raising  of  the  £30,000:  proviso, 
that  nothing  therein  should  invalidate  the 
securities  then  or  thereafter  to  be  vested  in 
D.,  who  should  stand  in  respect  of  all  his 
advances  in  the  same  priority  as  the  incum- 
brances paid  by  him.  Held,  that  the  deed 
was  not  void  as  against  a  creditor  of  H.,  as 
containing  a  power  of  revocation,  or  as 
intended  to  delay  creditors. 

F.,  a  simple  contract  creditor  of  H.,  and 
fully  acquainted  with  this  deed,  treated  for  a 
loan  for  U.  from  an  Insurance  Co.  to  pay  off 
D.,  after  which  F.  was  to  get  a  second  mort- 
gage for  his  own  demand.  He  afterwards 
obtained  a  judgment,  and  filed  the  bill  to 
impeach  the  deed.  Sales  to  a  large  amount 
were  had  under  the  deed.  W.  settled  his 
remainder  in  fee  (which  settlement  was  also 
impeached),  and  on  several  other  occasions, 
for  nearly  twenty  years,  the  deed  had  been 
acted  on.  Held,  that  F.,  by  his  own  acts  had 
precluded  himself  from  objecting  to  the  deed, 
even  if  it  was  impeachable ;  and  that,  having 
been  thus  acted  on  so  long,  it  could  not  now 
be  disturbed. 

That  whatever  rights  H.  took  under  the 
deed  were  subject  to  the  plaintiff's  judgment ; 
and,  as  D.  had  made  no  appointment  of  H.'s 
annuity,  an  account  was  directed  to  ascertain 
what  allowance  had  been  made  to  H.  under  it. 

That  F.'s  right  attached  only  from  the  time 
he  had  applied  for  a  receiver  on  foot  of  his 
judgment,  and  the  account  should  be  limited 
to  that  time. 

F.'s  judgment  was  impeached  in  the  answer 
of  H.  as  fraudulently  obtained,  and  his  ac- 
count as  usurious  and  improper.  Hdd,  that 
this  case  could  not  be  made  by  answer ;  but 
liberty  was  given  to  file  a  cross-bill. — Myers 
v.  JTie  Duke  o/Leinster,  7  I.  E.  R.  146.    (C.) 

1.  Plaintiff,  by  bill,  sought  to  establish  his 
right  to  fees  and  dues  for  weighing  and  stall- 
age of  goods  in  a  market,  whether  weighed  or 
not,  alleged  to  be  immemorially  payable  in 
lieu  of  all  other  fees  and  dues  in  the  market ; 
and  for  an  account  of  those  dues  claimed  to 
be  payable  by  the  defendants  from  a  period 
at  which  they  had  ceased  to  frequent  the 
market,  and  had  established  themselves  in 
shops  opening  into  the  street  in  which  the 
market  was  held.  Plaintiff  deduced  title,  by 
grant  from  the  lord  of  the  market,  of  the 
offices  of  clerk  of  the  markets  and  weigh- 
master  within  the  manor,-  and  "  of  all  fees 


and  dues  to  the  said  offices  appertaining." 
The  bill  alleged  that  the  lords  of  the  market 
had  not  been  in  the  habit  of  receiving  those 
fees,  but  of  granting  them  to  the  clerks  and 
weighmasters,  and  that  the  plaintiffs  prede- 
cessor had  so  enjoyed  them,  or  a  composition 
in  lieu  of  them,  from  the  defendants.  Helcl, 
that  the  grant  to  the  plaintiff  did  not  pass 
those  fees,  which,  if  legally  payable,  belonged 
to  the  lord  of  the  market ;  and  plaintiff 
having  failed  to  show  any  title  whatever  to 
the  relief  prayed,  could  not  except  to  the 
answer  for  insufficiency  in  not  affording  a 
discovery  in  aid  of  an  account,  the  right  to 
which  depended  on  that  title. 

Semble — Where  a  bill  is  demiirrahle  in  sub- 
stance, by  reason  of  a  total  'want  of  setting 
out  of  title  to  the  relief  prayed,  the  86th  and 
79th  G.  O.  enable  a  defendant  to  decline  or 
omit  answering  any  interrogatory  relating  to 
matters  connected  with  the  relief  praye^  or 
the  title  to  it.— [5c«  G.  O.  (1867),  58.] 

Quaere — Whether  in  such  case  defendant 
might  so  decline  answering  other  parts  of  the 
bill ;  and  whether,  if  a  bill  be  demurrable  on 
any  grounds,  he  may  so  decline,  according  to 
the  decisions  of  Wigram,  V.  C,  in  Tipping  v. 
Clarke,  2  Hare,  383,  and  Drake  v.  />.,  2  Hare 
647 ;  Kaye  v.  Wall,  4  Hare,  127  ?^Eus8eU  v. 
Beakey,  8  I.  E.  R.  659.    (R.) 

2.  To  a  legatee's  bill  the  executor  admitted 
assets  sufficient  to  pay  the  legacies,  but  relied 
on  his  right  to  retain  them  as  an  indemnity 
for  the  contingent  liability  on  the  testator^ 
covenants,  and  did  not  set  out  the  amount  of 
the  assets.  Held,  that  the  answer  was  insuf- 
ficient, and  that  he  was  bound  to  set  out  that 
amount.— Jlf^^tt%v.3f*^.,  91.  E.R.  142.    (R.) 

8.  A  statement  or  charge  in  a  bill,  though 
it  relates  only  to  one  deft.,  puts  the  matter  of 
it  in  issue  as  to  all  of  them.  Therefore,  they 
cannot  decline  to  answer  an  interrogatory 
founded  on  it. — Sherlock  v.  Disney,  13  I.  E.  R. 
233.    (R.) 

4.  The  bill  in  an  administration  suit  er- 
roneously stated,  in  respect  to  dates  and 
other  particulars,  agreements  for  leases  to 
the  testator,  whose  heir-at-law,  in  his  answer 
admitted  the  agreements  to  be  of  the 
purport  stated  in  the  bill,  but  for  greater 
certainty  referred  to  the  original  agreements 
when  produced.  He  died.  The  suit  was 
revived  against  his  son  and  heir-at-law,  T.,  a 
minor,  "who  in  his  answer  (by  his  guardian)  to 
the  original  and  revived  bill  also  admitted  the 
agreements  to  be  of  the  nature  set  forth  in 
the  bill.  A  decree  directed  the  Master  to 
take  an  account  of  the  real  and  personal 
estate  of  the  testator,  and  to  state  whether 
the  premises  agreed  to  be  demised  to  him 
formed  part  of  his  real  or-  personal  assets. 
The  original  agreements  were  not  produced 
before  the  Master,  but  T.  in  his  charge  made 
an  admission  similar  to  that  contained  in  his 
answer.  The  Master,  by  his  report,  found 
that  the  premises  formed  part  of  the  testator's 
personal  estate.  To  that  report  T.  took  excep- 
tions. 

After  the  cause  was  set  down  for  hearing, 
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on  the  report,  exceptions  and  farther  direc- 
tions, T.'s  solicitor,  who  had  also  been  solici- 
tor for  T.'s  father,  for  the  first  time  obtained 
copies  of  the  agreements.  Counsel  for  T. 
mentioned  at  the  hearing  that  the  agreements 
differed  from  the  description  given  of  them  in 
the  bill,  and  tended  to  show  that  the  testator 
took  a  freehold  estate*  in  the  premises.  Other 
parties  in  the  cause  objected  to  the  admission 
of  the  original  agreements  in  evidence  in 
opposition  to  the  previous  admission  in  the 
pleadings.  The  Court  then  yielded  to  that 
objection,  and  orerrnled  the  exceptions ;  but 
upon  a  special  motion  being  afterwards  made 
— Heldy  that  the  Master  should  be  directed  to 
reriew  his  report;  and  that  T.  should  be 
permitted  to  file  a  supplemental  charge  in  the 
office,  putting  in  issue  the  original  agreements, 
but  should  pay  the  costs  of  the  motion,  and 
the  costs  arising  on  the  new  reference  to  the 
Master. 

That  before  the  decree  to  account,  T.  would 
hare  been  permitted  by  supplemental  answer 
to  rectify  the  erroneous  admissions ;  but  that, 
after  the  decree,  leave  to  file  a  supplemental 
answer  could  not  be  granted. — Carbery  v.  Cox^ 
2  L  C.  R.  377 ;  2  I.  Jur.  25.    (C.) 


L  4.  When  the  Discovery  wrnld  tend  to  criminate, 
or  to  crecUe  a  Forfeiture  or  Penalty. 

1.  An  information  against  distillers  charged 
them  with  distilling  large  quantities  of  spirits 
for  which  they  had  not  paid  duty:  they 
having  evaded  payment  by  concealing  the 
distillation,  and  pretending  that  their  distil- 
lery had  been  silent  during  the  time  when  the 
spirits  were  distilled.  The  information  re- 
quired them  to  discover  the  actual  quantities 
of  wort  fermented  in  the  distillery,  and  prayed 
an  account  of  the  duties  payable  to  the  Crown 
on  spirits  distilled  by  them.  The  Att.-Gen. 
waived  all  penalties  and  forfeitures.  Held, 
that  the  defendants  were  bound  to  answer  the 
charges  fully;  and  could  not  protect  them- 
selves on  the  ground  that  the  facts  charged 
would,  if  coupled  with  other  facts,  show  that 
they  had  been  guilty  of  a  conspiracy  to  defraud 
the  Crown. — The  Att.-Gen,  v.  Conroy.  2  Jon. 
791.    (E.E.) 

2.  When  a  penalty  is  imposed  upon  the 
doing  of  an  act  which  a  party  covenants  not 
to  do,  he  cannot  refuse  to  discover  whether  he 
has  done  it  or  not,  on  the  ground  that  it  will 
subject  him  to  a  penalty. 

If  a  man  enter  into  a  covenant  of  this  nature 
for  payment  of  a  sum  of  money  if  he  do  a  par- 
ticular act,  he  cannot  protect  himself  from  a 
discovery  if  he  do  the  act,  under  the  allegation 
that  that  discovery  will  subject  him  to  a  for- 
feiture ;  because  after  having  covenanted  to 
Say  money  for  doing  the  act,  he  cannot  be 
card  to  say  that  it  is  a  penalty,  in  order  to 
protect  himself  from  discovering  whether  he 
has  done  the  act.  If  he  choose  to  do  the  act, 
he  must  pay  the  stipulated  sum. — French  v. 
Macak,  4  I.  £.  R.  674 ;  1  Con.  &  L.  459 ;  2  Dr. 
&  War.  269.    (C.) 


L  5.  When  the  Defendant  may,  by  Answer,  re- 
fuse to  answer  Jurther. 


I.  6    What  Facts  are  or  must  be  put  m  issue  by 

the  Answer. 

8.  A  defendant,  who  means  to  rely  on  his 
being  a  nurchaser  for  value  without  notice, 
must,  by  his  answer,  deny  notice,  although  it 
be  not  charged  in  the  bill  that  he  had  notice. 
—Ireland  v.  Kidd,  Jon.  &  Ca.  249.   (E.E.) 

4.  A  party,  who  has  failed  in  the  defence 
set  up  by  his  answer,  cannot  be  permitted  to 
try  another  defence  depending  on  matters  not 
put  in  issue  by  the  answer,  and  which,  there- 
fore his  adversary  had  not  any  means  of  dis- 
proving.—Pcrssc  V.  P.,  7  CI.  &  F.  279 ;  West, 
110. 

6.  When  letters  or  conversations  are  relied 
upon  by  the  plaintiff  as  taking  the  case  out  of 
the  Statute  of  Limitations,  they  should  be 
stated  in  the  hiW.—  O'Hara  v.  Creagh,  L.  &  T. 
65  ;  3  I.  E.  R.  179.    CE.E.) 


6.  The  Statute  of  Limitations  cannot  be  re- 
lied upon  by  a  defendant  who  has  not  made 
that  case  by  his    answer. — Purcell  v. 
Long.  &  T.  454.    (E.E.) 


Cole, 


7.  In  all  cases  previous  to  the  recent  Sta- 
tute, if  the  defendant  meant  to  rely  upon  the 
Statute  of  Limitations,  he  should  do  so  in  his 
pleading.  —  Cummins  v.  Adams,  2  I.  E.  R.  893. 
(E.E.) 

8.  A  compromise  made  after  bill  filed  may 
be  relied  on  by  answer,  if  it  completely  dis- 
poses of  the  rights  in  question ;  but  if  its  va- 
lidity be  doubtful,  or  It  requires  something 
farther  to  carry  It  into  effect,  a  bill  must  be 
filed  to  execute  or  set  it  aside.  A  bill  claimed 
a  share  of  property.  An  agreement  to  dispose 
of  it,  and  divide  the  proceeds  in  a  certain  man- 
ner, was  made,  but  never  carried  out.  The 
agreement  being  Impeached  by  amendments  In 
the  bill,  the  cause  was  allowed  to  stand  over. 
—Bristow  v.  B.,  12  L  E.  R.  329.    (C.) 


I.  7.  In  conjunction  with  Demurrer. 

[See  G.  O.  (1867),  54,  62,  64.] 

9.  A  clerk  of  a  patron,  who  had  recovered 
In  a  quare  impedit,  filed  against  the  wrong- 
fully instituted  clerk  a  bill  for  an  account  of 
intermediate  profits;  and  charged  waste  by 
cutting  trees.  &c.  Defendant  demurred  to  so 
much  of  the  bill  as  sought  an  account  of  the 
waste,  &c.,  or  discovery  relating  thereto,  and 
put  in  to  the  residue  an  answer  offering  thereby 
to  account  for  the  trees  cut.  Held,  that  the 
demurrer  should  be  overruled,  because  the 
answer  to  one  of  the  charges  of  waste  had 
overruled  the  demurrer ;  and  because  the  parts 
of  the  bill  demurred  to  were  not  distinctly 
specified,  though  the  demurrer  was  taken  only 
to  part  of  the  bill. — Crampton  v.  Bishop  of 
Meath,  S.  &  Sc.  297.    (R.) 
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1.  Demurrer  to  the  whole  relief.  Answer 
to  part  of  the  discoyerj. 

QiMsre — Whether  the  demurrer  is  not  orer- 
ruled  by  the  answer  ? — Fitzmaurice  y.  SadUer^ 
12  I.  E..R.  136.    (R.) 


I.  8.  Answer  conjoined  with  Plea. 

[See  G.  O.  (1867),  62,  64.] 

2.  Plea  to  the  whole  relief  and  discovery, 
except  that  sought  by  interrogatories  specified 
in  the  plea.  Answer  to  the  excepted  interro- 
gatories. Held,  that  the  answer  overruled  the 
plea,  notwithstanding  the  66th  G.  R.— Ftte- 
mauHce  v.  Sadlier,  12  I.  E.  R.  136.    (^0 

L  9.  What  constitutes  Scandal  or  Inqtertinejuce  in 

an  Answer, 

[Set  80  &  81  Tic,  c.  44,  ss.  70, 156.] 

8.  The  defendant  being  required  to  set  forth 
whether  a  document  in  the  plaintiff's  posses- 
sion, purporting  to  hare  been  signed  by  the 
person  under  whom  the  defendant  derived, 
was  correctly  stated  in  the  bill.  Heldf  not 
prolix,  to  state  that  in  a  book  belonging  to 
that  person,  he  found  an  entry  which  he  be- 
lieved to  be  the  document  referred  to  in  the 
bill,  aud  to  set  out  a  verbatim  copy  of  it  in  the 
answer,  it  differing  slightly  from  the  document 
in  the  bill. 

When  the  defendant  is  required  to  set  forth 
a  document  at  length,  it  is  not  impertinent  to 
set  forth  merely  an  abstract  of  it. 

When  the  answer  set  forth  a  verbatim  copy 
of  a  letter  of  plaintiff  to  defendant,  which  was 
not  called  for  by  the  bill,  nor  stated  in  the 
vnswer  to  be  evidence  of  any  fact  stated 
therein  as  part  of  defendant's  case — Held,  that 
it  was  prolix  and  impertinent,  though  the 
latter  might  be  material. 

An  interrogatory  called  for  accounts.  Set- 
ting out  very  minute  accounts — Held,  not  to 
be  proUx  or  impertinent,  although  they  were 
unnecessary. — JBarry  v.  Harrison^  2  I.  £.  R  60 ; 
Jon.  &Ca.278.    (E.E.) 

L  10.  Uncertainty  in, 

L  11.  When  Answer  is  proper  Defence, 
a.  Generally. 

b    To  gain  the  benefit  of  Statutes  of 
Prauds  and  Limitations. 


I.  11.  a.  Generally, 

4.  When  a  defendant  by  his  answer  sets  up 
as  a  defence  to  plaintiff's  case,  that  the  ori- 
ginal grant,  in  relation  to  which  plaintiff  had 
come  to  a  Court  of  Equity,  ought  not  to  have 
been  executed,  in  general  he  will  not  be  al- 
lowed to  impeach  the  grant  in  such  a  way,  but 
must  file  a  cross  bill. — Ker  v.  Dungannon^  4  I. 
E.  R.  843;  lDr.&  War.  509;  1  Con.  &  L.  335 
(C.) 

5.  To  enforce  a  defendant's  equity  by  im- 
peaching securities,  a  cross  bill  is  necessary 
according  to  the  English  practice. 

Semble—la  Ireland,  it  mi^  be  done  by  an- 
swer.—Corfer  T.  Palmer,  8  Cf.  &  F.  668,  n. 


6.  In  a  suit  by  the  purchaser  of  a  charge 
upon  an  estate  to  enforce  his  rig^t,  it  Is  not 
competent  to  the  owner  of  the  estate  (the 
defendant)  to  attempt  to  reduce  the  claim, 
because  plaintiff  being  incompetent  to  pur- 
chase the  charge,  is  only  entitled  to  the  amount 
actually  paid  for  it  by  him :  he  must  file  a 
cross  bill  for  that  purpose. — Carter  v.  Palmer, 
11  Bli.  N.  S.  397. 


I.  11.  b.  To  gain  the  benefit  of  the  Statute  of 
Frauds  and  Statute  of  Limitations, 

7.  A  defendant  who  does  not  by  pleading 
claim  the  benefit  of  the  3  &  4  W,  4,c.  27,  s.  40, 
cannot  rely  upon  it  in  the  office,  in  bar  of  the 
account.— Wa/sA  v.  W,,  Jon.  &  Ca.  62.  (E.E.) 

8.  The  defendant's  answer  submitted,  that 
by  reason  of  the  3  &  4  W,  4,  c.  27,  s.  40,  the 
plaintiff  was  barred  from  maintaining  his  suit 
against  him  as  the  heir-at-law  of  the  conusor, 
and  that  it  was  a  good  defence,  both  as  to  the 
real  and  personal  estate  of  the  con  uxor ;  and 
he  relied  upon  the  Statute  as  if  he  had  pleaded 
the  same.  Held,  that  it  was  competent  for 
him,  as  personal  representative  of  the  conuzor, 
to  rely  on  the  defence  given  him  by  that  Sta- 
tute.—O'ifara  V.  Creagh,  3  L  E  R.  179 ;  L.  &  T. 
65.    (E.E.) 

9.  When  the  grantor  of  an  annuity,  charged 
upon  lands,  sells  the  lands  subject  to  the  pay- 
ment thereof,  in  a  suit  by  the  annuitant,  to 
which  the  grantor  is  not  a  party,  to  raise  the 
arrears  of  the  annuity,  the  Court  will  not,  to 
avoid  circuity  of  action,  prevent  the  purchaser 
from  setting  up  the  42nd  sec.  of  3  &  4  FF.4,  c. 
27,  against  the  annuitant. — Kyme  v.  Dignaniy 
1  Con.  &  L.  376;  2  Dr.  &  War.  295;  4  I.  E.R. 
562,    (C.) 

10.  In  cause  petitions  an  affidavit  is  not  ne- 
cessary to  raise  the  question  of  the  Statute  of 
Limitations. — Richardson  y.  Goodman.  3 1.  Jnr. 
317.    (C.) 

I.  12.  By  Infants  and  Attorney- General, 


I.  13.  Schedule  to  Answer, 


Answer  under  the  Court  of  Chancery  {Ireland) 
Regulation  Act,  1850. 

[See  13  &  14  Vic,  c.  89.] 

11.  4th  G.  O.  of  1857  required  every  "matter 
of  defence"  to  be  stated  in  the  answering 
affidavit. — Duffy  y,  Johnson,  4  I.  Jur.  14.  (C); 
Swift  V.  M'fteman,  11  I.  E.  R.  602;  Irvine  v. 
Frew,  7  I.  Jur.  N.  S.  72, 

12.  As  to  enlarging  time  for  filing  affidavits, 
5th  G.  O.  1857. 

Any  allegation  in  petition  to  be  taken  as 
confessed  if  not  denied;  6th  G.  0. 1S57,— Gil- 
more  V.  Clark,  6. 1.  Jur.  N.  S.  63.  (R.) ;  Rice 
V.  O'Connor,  7  I.  Jur.  N.  S.  107;  Browne  v. 
Copoingerj,  4  I.  C.  R.  72  ;  Knox  rJiahon,  4  I. 
C.  R.  84. 

13.  As  to  who  should  answer,  and  when. — 
Kemaghan  v.  Kells,  5  I.  Jur.  N,  S.  163.    (C.) 


Answer. 


[PLEADING.] 


Bill. 
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1.  LeaTO  giyen  to  a  mortgagee  defendant 
to  file  a  supplemental  answer  to  a  canse  peti- 
tion, raiTing  in  some  measure  the  statement 
of  his  title  to  the  mortgage  as  pnt  forward  in 
his  original  answer,  and  putting  in  issue  a 
deed  under  which  he  claimed,  but  which  he 
had  forgotten  to  mention  in  his  original  an- 
swer. 

Semble — Mere  inconsistency  between  the 
proposed  matter  of  defence  and  the  original 
defence  is  not  sufficient  ground  for  refusing 
leare  to  a  defendant  to  file  a  supplemental 
answer. — Glascock  v.  Ross^  1  I.  C.  R.  50 ;  31. 
Jur.  115.  (C.) — [FoUowwl :  Kirwan  v.  Lind- 
M^,2LC.k23.    (C.)] 


Uin>EB  The  C^hakcert  (Ibelakd)  Act  1867. 

Sec.  63,  30  &  31  Ftc,  44.— In  what  cases  to 
answer:  similar  to  sec.  12  of  15  &  16  Vic,  c.  86. 

Sec  64. — As  to  time  for  answering :  similar 
to  sec.  12  ol  15  &  16  Fic,  c.  86. 

Sec.  65. — ^What  answer  must  contain :  siml- 
Ur  to  sec.  L  3  of  15  &  16  Ftc,  c.  86.~[Se<j  G.  O. 
of  1867,  Nos.  41,  42,  43,  44,  45,  46,  and  64.] 

Sec.  70. — ^Exceptions  to  answer  for  insuffi- 
ciency: sink.ilar  to  sec.  17  of  15  &  16  Vic.,  c.  86. 
[See  O.  O.  of  1867,  Nos.  56  to  78,  and  Nos. 
147  to  151.71 

As  to  naode  of  taking  answers. — [See  sec. 
74  to  84.      See  ss.  68,  161.] 


XL  Bill  or  FsnnoN. 

1.  When  proper,  generally, 

2.  Ite  gener€Uform. 

a.  WhcU  facte  it  must  state:  by  what 


allegations  they  are  put  in  issue, 

Ihancerv  Re- 
gulation {Ireland)  Act 


I.  Before  the  Ch 


1850. 

2.  Under  the  Chancery  Re- 
gulaiion  (^Ireland)  Act 
1850. 

b.  Mode  of  Statement, 

c.  Offer  to  Pay  just  Demands, 

d.  Waiver  of  Penalties :  Forfeiture, 

e.  Muhifanousness, 

f.  What  amounts  to  Scandal  and 

Impertinence, 

g.  Charging  Part. 
h.  Interrogatories, 

1.  nefore  the  Ct.  of  Chancery 

Regulation  (Ireland)  Act 
1860. 

2.  Under  the  Ct,  of  Chancery 

Regulation  {Ireland)  Act 
1850. 

3.  Under  the  Ct.  of  Chancery 

(Ireland)  Act  1867. 
L  Prmfer. 

j.  Affidavits  annexed, 
k.  Supression  of  Facts, 

3.  Srqiplemental  BiU. 

4.  Supplemental  BiU  in  netture  of  a  BiU  of 

Review, 
6.  Supplemented  BiU  in  nature  of  a  BiU  of 

Revivor, 
6.  When,  a  BiU  of  Review  Ues :  necessary 

steps  to  bring  it :    by  and  against 

whom  it  may  be  brought. 


7.  Revivor. 

a.  BiU  of  Revivor  under  the  Old  Sye- 

tem  t  original  BiU  in  its  nature, 

b.  Under  the  Ct,  of  Ch,  Regulation 

(Ireland)  Act  1850. 

c.  Under   The  Chancery  (Ireland) 

Act  1867. 

8.  Admended  BiU. 

9.  Cross  BUI. 

10.  BiU  for  Discovery  and  Relief  general^. 

11.  BiU  for  Discovery  merely. 

12.  BUI  of  Interpleader. 

13.  BiU  of  Peace  and  Quia  Timet. 

14.  BiU  to  Perpetuate. 

15.  BiU  for  Partition,  and  other  matters. 

16.  Discharge.    See  Practiob,  Charos. 

17.  BiU  Possessory. 

18.  Cause  Petition  under  the  Court  of  Ch. 

Regulation  (Ireland)  Act  1850. 

19.  BiU  under  The  Chancery  {Ireland)  Act 

1867. 


n.  1.  BiU  or  Petition :  when  proper  generally. 

2.  In  pleading  a  will  of  real  estate  it  is 
sufficient  to  state  that  it  was  made  in  such 
manner  as  the  law  requires  for  rendering  valid 
devises  of  real  estates,  without  stating  the 
number  of  witnesses  or  mode  of  execution. — 
Hatton  V.  Waddy,  H.  &  J.  601.    (E.E.) 

3.  When  a  legal  remedy  to  recover  a  rent- 
charge  exists,  a  bill  in  Equity  to  recover  it 
will  not  lie,  merely  because  proceeding  at  Law 
is  difficult.  The  rule  is :  that  a  party  must 
abide  by  the  legal  remedy  which  his  deed  pro- 
vides for  him,  unless  the  remedy  is  defeated  by 
fraud,  or  rendered  insufficient  by  some  contin- 
gency.— Roberts  v.  Hughes,  Beat  Kep.  417.    (C. ) 

4.  Semble — If  a  bill  was  filed  as  an  illusory 

proceeding,  to  evade  the  Statute  of  Limita- 
tions, the  Court  might,  on  a  proper  application, 
order  it  to  be  taken  off  the  file. — Boyd  v. 
Higginson,  5  I.  E.  R  97.    (B.) 

5.  The  12th  &  14th  6.  O.  apply  to  supple- 
mental, as  well  as  to  original  bills ;  and  when 
any  such  bill  is  filed  in  violation  of  those 
rules,  it  will  be  taken  off  the  file  of  the  Court. 
— Tommey  v.  White,  6 1.  E.  R.  303.  (R.)— [S.  c, 
6  CI.  &  F.  786;  1  H.L.  Cas.  160;  3H.L.Caa. 
49 ;  4  H.  L.  Cas.  313.] 

6.  The  26  G.  3,  c.  57  (Jr.),  empowers  the  Crown 
to  grant  letters  patent  to  keep  a  theatre  in 
Duuin,  and  pronibits  all  persons  from  per- 
forming plays  in  Dublin  for  hire,  under  a 
penalty  of  je300  for  each  offence,  to  be  re- 
covered by  action  of  debt,  &c.  Letters  patent 
authorised  W.  to  establish  a  theatre,  and  per- 
form plays  in  Dublin,  and  contained  a  clause 
prohibiting  all  other  persons  from  doing  so, 
unless  duly  authorised.  Held,  that  W.  could 
not  sustain  an  injunction  bill  to  restrain  un- 
authorised persons,  who  opened  a  theatre,  and 
performed  plays  contrary  to  the  statute  and 
patent.— Ca/crq/i  v.  West,  8  I.  E.  R.  74 ;  2  Jon. 
&L.  123.    (C.) 

7.  A.,  possessed  of  a  term  of  820  years  in 
lands  ano  premises  at  B.,  in  1822  demised 
them  to  C.  for  800  years,  at  a  rent  of  £140, 
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Its  Form. 


subject  to  the  osnal  coTenants  to  repair  and 
pay  the  rent.  C.  entered  and  expended  money 
on  the  premises.  Conceiving  the  rent  too 
high.  A.,  at  C.*s  solicitation,  agreed  by  letter 
to  reduce  it,  in  consideration  of  the  permanent 
improYements  made,  to  £180  a-year  for  the 
residae  of  the  term.  After  the  date  of  the 
letter,  C.  continued  to  make  improvements ; 
and  then  sub-let  to  D.,  at  a  fine,  at  the  rent 
of  £140.  D.  for  £100  purchased  from  C.  at  a 
similar  reduction  in  his  rent.  Thereupon  C. 
handed  to  D.  A*s  letter.  For  some  years  A. 
received  the  reduced  rent,  but  then  insisted 
on  the  original  rent.  C.  filed  a  bill,  to  which 
D.  was  not  a  party,  against  A.  for  specific 
performance.  HelOf  that  D.  ought  to  have 
been  a  party. 

Sembte — At  D.'s  suit  the  Court  would  have 
entertained  a  bill  for  specific  performance. — 
Morgan  y.  Rains/ord,  8  I.  £.  R.  299.    (E.E.) 

1.  On  a  bill  filed  by  a  termor  for  years,  who 
had  leased*  for  his  whole  term,  reserving  a 
rent,  with  a  power  of  distress — Held,  that  a 
receiver  should  be  refused,  since  It  was  doubt- 
ful whether  the  bill  could  be  sustained,  ptf. 
having  a  remedy  at  law. — Cremen  v.  Hawkes, 
8  L  E.  R  608 ;  2  Jon.  &  L.  674.  (C— [ Affg. 
8LE.R.168.    (R.)] 

2.  A  bill  in  Equity  does  not  lie  to  recover 
the  arrears  of  a  rentcharge,  unless  it  be  proved 
that  there  are  circumstances  which  rendered 
the  legal  remedies  useless  or  very  difficult. — 
Brady  v.  Fitzgerald,  12  I.  E.  R.  278.    (C.) 

8.  To  a  bill  to  perpetuate  the  testimony  of 
witnesses  respecting  the  execution  and  attes- 
tation of  a  will  of  1845,  whereby  a  will  of 
1888,  under  which  deft,  claimed,  was  stated 
to  be  revoked,  deft,  pleaded  that  ptf.  put  deft., 
by  force,  out  of  a  part  of  the  lands,  and  that 
the  remainder  was  in  the  occupation  of  te- 
nants, under  leases,  or  from  year  to  year,  who 
had  not  acknowledged  ptf.'s  title,  or  paid  him 
rent  due ;  and  that  ptf.  would,  by  action  at  law, 
against  the  tenants,  forthwith  try  his  title. 
held,  on  the  authority  of  Deane  v.  Clarke,  1 
Sim.  &  Stu.  108,  that  the  plea  was  good. — 
Lindesay  v.  L.,  12  F.  E.  R.  608.  (R.)— [Revd.: 
ILJur.  289.    (C.)] 

4.  A  return  made  by  the  registrar  of  a  dio- 
cese, in  answer  to  the  enquiry  of  a  clergyman 
whose  benefice  was  under  sequestration,  enu- 
merating the  writs  lodged  with  him,  with  the 
dates  of  the  delivery  and  the  sums  due,  though 
not  proved  to  be  made  in  virtue  of  his  office, 
is  evidence  against  the  bishop  ;  so  are  letters 
of  the  registrar  of  a  similar  character. 

The  applotment  book  of  a  parish  is  not  evi- 
dence to  prove  the  value  of  the  benefice  in 
years  previous  to  the  establishment  of  tithe 
composition  in  the  parish. 

A  suit  is  sustainable  for  an  account  on  foot 
of  a  sequestration  over  a  benefice  in  the  dio- 
cese against  the  personal  representatives  of 
two  successive  bishops,  and  against  the  pre- 
sent bishop,  on  the  allegation  of  loss  to  the 
creditor  by  the  default  of  the  sequestrator 
during  their  respective  bishoprics. 


Qaare — If  a  sequestration,  not  issued  until 
the  levari  on  which  it  is  founded  is  out  of 
return,  be  not  void,  although  the  benefice  was 
in  the  bishop's  hands  under  a  prior  sequestra- 
tion.—^o^  V.  Garrett,  12  L  £.  R.  669.    (C.) 

6.  Semble — ^A  petition  by  way  of  peremptory 
exception  in  an  interest  suit  is  irregular; 
and,  naving  an  erroneous  title,  was  dismissed 
with  tosU,— Flood  v.  Bradley,  8  I.  Jur  N.  S. 
114.    (P,) 

6.  A  petition  presented  under  the  Ch.  Beg. 
(/r.)  Act  1850,  praying  the  extension  of  a 
receiver,  ought  not  to  he  entitled  in  the  suit 
in  which  the  receiver  was  originally  ap- 
pointed.—TAimcfer  V.  r.,  4  I.  C.  R.  491.     (C.) 

7.  When  an  administrator  has  recovered  a 
chattel  interest  in  lands  by  a  decree  declaring 
his  costs  to  be  duly  charged  on  the  estate,  his 
solicitor  cannot  file  a  petition  in  his  own  name 
to  realise  his  own  portion  of  those  costs. — In 
re  M'AUsta^s  Estate,  16  I.  C.  R.  184.   (L.E.C.) 


n.  2.  Its  general  Form. 

a.  What  Facts  it  must  state;  by  what 

Allegations  they  areput  in  issue. 

1.  Be/ore  the  Court  of  Chan- 

cery Regulation  {Ire- 
land)  Act,  1850. 

2.  Under  the  Court  oj  Chan- 

cery  Begukuion  (^Ire- 
land) Act  1860. 

b.  Mock  of  Statement. 

c.  Offer  to  Payjust  Demands. 

d.  Waiver  oJ"  Penalties :  Forfeiture, 

e.  MultifarKMsmess. 

f.  What  amounts  to  Scandal  and  Im- 
pertinence, 

Charging  Part, 
Interrogatories. 

1.  Before  the  Court  of  Chancery 
Regulation  (^Ireland)  Act 
1850. 

2.  Under  the  Court  of  Chancery 
Regulation  (Jrdana)  Act 
1860, 

8.  Under  The  Chancery  Ireland 
Act  1867. 
i.  Prayer. 

j.  Affidavits  annexed. 
k.  Suppression  of  Facts. 


I 


n.  2.  a.  What  Facts  must  be  stated;  6y  what 
Allegations  they  areput  in  Issue. 
1.  Before  the  Court  of  Chancery 
Regulation    {Ireland)   Act 
1860. 

8.  A  defendant,  who  does  not,  by  pleading, 
claim  the  benefit  of  the  Sutute  of  Limitations, 
cannot  rely  upon  it  in  the  office  in  bar  of  the 
account.—  Walsh  v.  W.,  Jon.  &  Ca.  62.  (E.E.) 

9.  Semble— When  a  bill  seeks  to  open  a 
settled  account,  some  specific  error,  entitling 
the  party  to  do  so,  must  be  pointed  out,  even 
thouffh  the  transactions  at  which  the  account 
had  been  settled  were  impeached,  and  re- 


J 


Its  Farm. 


[PLEADING^BILLO  Generally. 
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quired  rabaeonent  circumfitftiices  to  confirm 
them. — De  Montmorenat  t.  Devereux^  1  Dr.  & 
WaL  119.  (C.)— [Affl:  2  Dr.  &  Wal.  410; 
7CL&F.  18S;  West,  64;  4  I.  Jur.  403.] 

1.  In  a  suit  for  £6.  Is.  5d.  for  tithes,  the  bill 
did  not  contain  an  allegation  of  any  special 
circumstances  arising  from  combination,  or  of 
any  right  to  be  ascertained,  or  any  difficulty 
in  the  way  of  proceeding  at  law.  ffeiel,  that 
the  bill  might  hare  been  demurred  to,  or  dis- 
missed at  the  hearing.  —  Disn^  t.  Taaffty  1 
Dr.  &  WaL  94.  (C.)~[Afig.  S.  &  Sc,  106.  (R.)] 

2.  Q/uErt — ^Whether  the  eyideoce  of  a  wit- 
ness should  be  read,  who  had  deposed  to  ptf  .'s 
admission  of  his  having  abandoned  the  con- 
tract ;  the  fact  of  that  abandonment,  but  not 
the  admission  itself,  havinffbeen  put  in  issue 
by  the  answer. — Gurrttt  Y.Iktrlo/Bessbarough, 
2LE.B.180;  2Dr.&WaL441.    (C.) 

3.  The  general  rule  was  that  a  bill,  filed  by 
the  judgment  creditor  during  the  conuzor^ 
Ufe,  should  state  that  ptf .  had  issued  an  elegit. 
When,  however,  the  conusor  was  seized  only 
of  an  equity  of  redemption  upon  a  mortgage 
in  fee,  and  it  had  been  decided  on  motion 
that  the  conoxee  was  not  entitled  to  issue  an 
elegit — Heliiy  that  the  bill  need  not  contain 
that  statement. 

Neither  need  ptf.  hare  reriyed  his  judnnent 
within  a  year  before. — HtxndUjf  y.  lAtrd  Liang' 
/ord;  2  Jon.  421.    (EJL) 

4.  Evidence  cannot  be  received  of  admis- 
sions made  by  a  party,  unless  they  are  properly 
put  in  issae  by  the  pleadings,  so  that  he  may 
Aave  an  opportunity  of  contradicting  them. — 
AnsHn  v.  Ckambers,  6  CL  &  F.  1.— [See  8  Dr.  & 
War.  17S  ;  Dr.  Bep.  teoqt.  Sugden,  85.] 

5.  In  a  bill  to  foreclose  and  sell,  ptf.  set 
forth  so  much  of  a  mortgage  deed  as  showed 
it  to  be  in  the  nature  of  a  Welsh  mortgage, 
and  at  the  hearing  his  counsel  sought  to  r^id 
in  aid  of  the  bill,  the  deed,  which  contained 
an  express  trust  for  sale.  Held,  that  it  should 
not  be  read.— O'Cbmie/7  v.  Cummins,  2  L  £.  R 
251.    (B.) 

6.  The  bill  charged  ''that  A.,  the  surviving 
executor  of  B.,  was  long  since  dead,  intestate; 
although  plaintiff  has  made  enquiiy,  he  can- 
not now  set  forth  the  name  of  the  person  who, 
plaintiff  is  informed,  administerea  to  the  said 
B.  with  his  will  annexed,  since  the  death  of 
said  executors ;  and  plaintiff  has  applied  to 
the  several  confederates  herein  named  for 
discovery  of  the  name  of  such  administrator, 
but  which,  although  well  known  to  them,  they 
refuse  to  discover.**  Demurrer,  because  B.  s 
personal  representative  (who  was  confessedly 
a  necessary  party)  was  not  made  a  party  to 
the  bill,  oveiTuled,  a  sufficient  excuse  for  not 
making  him  a  party  being  suggested  by  the  bill, 
-^oi  V.  C<im6m,  2  I.  £.  B.  328.    (E!JB.) 

7.  If  the  frame  and  prayer  of  a  bill  be 
essentially  those  of  a  creditor*s  bill,  the 
omission  of    the    usual   introductory  state- 


ment—  that  it  was  filed  on  behalf  of  the 
plaintiff,  and  of  the  other  creditors  who  should 
come  in  and  contribute,  &c.,  is  immaterial, 
being  only  matter  of  form. 

A  creditor  coming  in  under  a  decree  can- 
not rely  upon  a  wul  as  creating  a  trust  in 
his  favour,  unless  it  has  been  sufficiently  put 
in  issue  for  that  purpose,  by  the  pleadings,  or 
by  the  charge  or  discharge.- O^JTefify  v.  BocOcmj 
2  L  KB.  861.    (EJ:.) 

8.  In  the  Court  of  K  E.,  a  puisne  mort- 
gagee need  not,  in  a  bill  for  foreclosure  and  sale, 
offer  to  redeem  a  prior  mortgage.  The  puisne 
mortgagee  may  insist  on  the  sale.  The  prior 
mortgagee  cannot  resist  it,  but  must  be  paid 
his  debt  and  costs  of  suit  first.  If  there  oe  a 
judgment  or  other  incumbrance  prior  to  the 
first  mortgage,  such  prior  incumbrance  must 
be  paid  out  of  the  purchase-money,  and  that 
in  priority  even  to  the  prior  mortgagee.  This 
rule  holds  good,  even  though  such  judgment 
or  othe^  prior  incumbrance  happens  to  be 
vested  in  the  puisne  mortgagee  who  files  the 
bill  for  foreclosure  and  sale.  In  the  Court  of 
Ch.,  the  puisne  mortgagee  must  by  his  bill 
offer  to  redeem  the  prior  mortgage.  —  PerroU 
V.  CHaSoran,  2  I.  E.  B.  428.    (EJE.) 

9.  When  the  assignee  of  a  deceased  insol- 
vent files  a  bill  to  administer  his  after- 
acquired  estate,  on  behalf  of  the  dissatisfied 
creditors,  he  ought  to  specify  in  his  bill  the 
debts  remaining  unpaid.  —  E^^ie  v.  B.,  Fl.  & 
K.  483.  (B.)— [Affd. :  4  I.  £.  B.  621 ;  2  Dr. 
&  War.  71 ;  1  Con.  &  L.  189.    (C.)] 

10.  Semble— That  when  a  bill  is  filed  by  two 
stockholders  entitled  to  separate  sums  of 
stock,  on  behalf  of  themselves  and  all  other 
holders  of  the  same  stock,  praying  relief; 
if  it  appears  that  one  of  the  plaintiffs  is  not 
entitled  to  relief  by  reason  of  some  equitable 
circumstances  peculiar  to  himself,  the  Court 
may,  nevertheless,  in  that  suit,  give  the  relief 
sought,  and  is  not  bound  to  dismiss  the  bill. — 
CoHmUis  v.  Undertakers  of  the  Grand  Canal,  3 
I.  E.B.29.    (KE.) 

11.  A  sequestrator  appointed  over  a  parish, 
at  the  suit  of  judgment  creditors  of  the  in- 
cumbent, presented  a  memorial,  under  the  1  & 
2  Vie,y  c.  109,  for  arrears  of  tithe  composition, 
due  before  the  sequestration  issued.  A  sum 
was  accordingly  lodged  in  the  Treasury,  on 
account  of  those  arrears.  Before  payment  the 
incumbent  died,  and  the  memorial  having 
stated,  by  mistake  (as  alleged),  that  he  was 
entitled  to  the  arrears,  his  personal  represen- 
tative claimed  the  money  s^^inst  the  seques- 
trator. The  officer  refused  to  pay  either 
party  without  the  order  of  this  Court.  A  bill 
was  filed  in  the  names  of  the  sequestrator,  and 
the  judgment  creditor  in  whose  behalf  he  was 
appointed,  as  co-plaintiffs,  against  the  per^ 
sonal  representative  of  the  incumbent,  stating 
the  foregoing  facts,  and  praying  that  the 
sequestrator  might  be  decreed  to  be  the  per- 
son entitled  to  receive  the  money.  Held,  that 
a  general  demurrer  should  be  allowed  to  the 
biU  upon  two  groimds :  first,  that  the  seques- 
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tration  was  not  retrospectiye,  bnt  attached 
the  filtare  accruing  tithe  only;  and,  therefore, 
did  not  entitle  the  plaintiffs  to  the  money; 
secondly,  that,  at  any  rate,  the  sequestrator 
conld  hare  had  no  interest  or  title  in  this  suit, 
and  should  not  have  been  made  a  co-plaintiff. 
—Egan  v.  Hunan,  8  I.  £.  R.  60.    (R.) 

1.  A  bill  for  an  injunction  to  restrain  defts. 
from  disturbing  ptf .*s  possession  of  ferries  can- 
not be  sustained  as  a  possessory  bill,  unless 
there  be  an  averment  of  three  years'  posses- 
sion. A  statement  that  ptf.  had  recovered 
judgment  against  one  of  the  defts.  in  an  action 
for  disturbing  him  in  the  enjoyment  of  the 
ferries  is  not  enough. 

A  ptf.,  in  applying  ex  parte  for  an  injunc- 
tion, must  state  all  the  facts  fairly.  If  any 
material  fact  be  suppressed,  that  is  ground  for 
dissolving,  with  costs,  the  injunction  in  this 
Court,  and  in  the  Court  below. — Hemphill  v. 
M'Kema,  3  Dr.  &  War.  183 ;  2  Con.  &  L.  76. 
(C.) 

2.  Letters  or  conversations  relied  upon  by 
ptf.  as  taking  the  case  out  of  the  Statute 
of  Limitations,  should  be  stated  in  the  bill. — 
O'Hara  v.  Creagh,  8  I.  E.  R.  179 ;  Long.  &  T. 
66.    (E.E.) 

3.  The  bill  was  for  payment  of  a  debt  due 
by  a  banking  company,  formed  pursuant  to  6 
(x.  4,  c.  42.  It  stated  that  the  personal  estate 
of  the  company  was  sufficient  to  pav  their 
debts,  and  prayed  for  an  account  of  the  per- 
sonal estate  only.  On  demurrer,  He/(/ sufficient. 
The  Bankers  Act,  33  G.  2,  c.  14,  is  not  re- 
pealed by  the  6  G,  4,  c.  42.  Upon  the  stop- 
page of  payment  by  a  joint-stock  banking 
company  formed  under  the  latter  statute,  a 
trust  is  created — in  favour  of  the  creditors, 
and  affecting  all  the  proper^  of  the  share- 
holders— under  the  Bankers  Act,  which  may 
be  administered  by  this  Court,  at  the  suit  of 
any  creditor,  against  the  public  officer  of  the 
company,  instituted  without  making  the  other 
creditors  of  the  shareholders  parties ;  it  being 
stated  in  the  bill  that  the  co-partnership 
assets  are  sufficient  to  discharge  the  liabili- 
ties of  the  company,  and  it  ,not  appearing 
that  the  shareholders  have  any  liabilities 
other  than  those  of  their  co-partnership. — 
Fawcett  v.  Hodges,  3  I.  E.  B.  232 ;  Flan.  &  E. 
100.    (R) 

4.  In  a  suit  for  an  account  of  an  intestate's 
personal  estate,  the  bill  sought  to  charge  the 
administrator  with  wilful  default,  and  con- 
tained charges  to  that  effect.  The  decree  di- 
rected only  the  ordinary  accounts.  Held,  that 
the  Court  would,  nevertheless,  direct  an  en- 
quiiras  to  wilful  default,  if  there  appeared  on 
the  Master's  report  facts  to  warrant  enquiry. 

The  24th  Rule  does  not  take  away  the  dis- 
cretion of  the  Court  respecting  the  rate  of 
interest  to  be  charged  upon  balances  in  the 
hands  of  executors,  administrators,  &c,  — 
Cujffe  V.  C,  3  I.  E.  R.  469.    (C.) 

6.  In  a  suit  for  the  administration  of  assets, 


the  report,  but  not  the  bill,  made  a  case  for 
charging  the  executor  with  the  interest  upon 
balances  in  his  hands.  Held,  that  the  proper 
mode  in  which  to  bring  the  question  before 
the  Court  was  to  present  a  petition  stating  the 
special  matter,  and  praying  that  the  cause 
might  be  set  down  to  be  heard  for  further  di- 
rections.—C&ory  V.  C,  3  I.  E.  R.  562.    (E.E.) 

6.  A  decretal  order  declared  (amongst  other 
things)  that  P.  and  C.  were  entitled  to  cer- 
tain sums.     To  a  bill  filed  to  (amongst  other 

'  purposes)  set  aside  that  order,  P.  and  C.  were 

not  made  parties.     Demurrer  for  want   of 

parties.    Held,  that,  the  interest  of  P.  and  C. 

not  appearing  on  the  order  as  set  out  in  the 

i  bill,  the  deft,  could  not  refer  to  the  order  it- 

I  self;— />'-4rty  v.  Beytagh,  Fl.  &  K.  481.     (R.) 

7.  The  Court  will  not  allow  a  bill  to  be 
filed  without  the  name  of  a  solicitor  affixed 

thereto.— O'iSAea  v. ,  Flan.  &  K.  666. 

(R.) 

8.  Matters  of  title  must  be  stated  precisely, 
and  not  left  to  surmise,  or  to  be  spelled  out  by 
inference.  From  the  statement  that  the  pti. 
'*  heard  Mrs.  O.  died  in  or  about  the  year 
1830"  (the  time  of  the  death  being  material), 
the  Court  would  not  infer  that  she  died  in 
that  year, — Cocking  v.  Golding,  4  I.  E.  R.  169. 
(R.) 

9.  In  an  ordinary  case,  it  is  quite  clear  that 
it  would  be  necessary  to  allege  and  prove  an 
error  in  a  settled  account,  in  order  to  entitle 
the  party  to  surcharge  and  falsify  it. — Lawless 
V.  Mansfield,  4  I.  E.  R.  192  ;  1  Dr.  &  War.  656. 
(C.) — [See  Blagrave  v.  Rouih,  2  Kaye  &  J. 
609 ;  8  De  Gex,  M.  &  G.  620.] 

10.  The  original  bill  had  beeen  filed  by  a 
ptf.,  who  afterwards  became  insolvent ;  Held, 
that  the  title  of  the  assignee  appointed  subse- 
quently was  good  by  relation. — CasheUv.  Kellu, 
1  Con.  &  L.  246 ;  2  Dr.  &  War.  181.    (C.) 

11.  An  allegation  that  **  the  trustees,  or  some 
them,"  are  in  collusion  with  the  other  deft.,  is 
an  uncertain  and  imperfect  averment. — Cooke 
V.  Lord  Courtown,  6  I.  E.  R.  266.    (R.) 

12.  The  rule  of  this  Court  respecting  the 
opening  of  an  account,  requires  errors  to  be 
charged  in  the  bill  as  weU  as  proved  at  the 
hearing,  and  it  is  founded  on  justice,  to  pre- 
vent a  defendant  being  brought  here  in  the 
dark  and  taken  by  surprise — to  allow  him  an 
opportunity  of  explaining  them  by  statement 
and  evidence.— ^o/^nc/  v.  H.,  6  I.  E.  R.  418. 
(C.) 

13.  Ftfs.  by  bill,  filed  to  establish  a  lease,  al- 
leged that  one  of  them  claimed  under  one  of 
several  lessees,  not  stating  which ;  **  that  all 
the  legal  and  equitable  estate  and  interest 
of  W.,  the  original  lessee,  by  mesne  assign- 
ments or  otherwise,  duly  came  to  and  was 
vested  in  the  ptfs.  and  one  C."  (who  was  not 
a  party  to  the  suit),  "  and  that  they  were  equit- 
ably entitled  to  the  portions  of  the  lands  in 
their  possession  respectively  "    Held,  on  de- 
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mnirer ;  that  the  tiUe  of  ptfs.  was  not  stated 
irith  sufficient  certainty,  Uie  mle  of  Law  and 
£quitj  being  the  same,  that  the  ptf .  most  al- 
lege his  own  title  particularly ;  that  in  a  suit 
to  establish  the  lease,  all  the  tenants  should 
be  before  the  Court ;  and  that  there  was  not, 
therefore,  a  sufficient  privity  established  be- 
tween the  ptfs.  and  deft. 

Tenant  for  life  made  a  lease  exceeding 
his  power,  with  a  covenant  for  quiet  enjoy- 
ment for  himself  and  those  claiming  under 
him.  He  and  the  remainderman  subsequently 
conveyed  the  estate  in  fee  subject  to  the 
tenants'  leases ;  Hdd,  that  this  did  not  amount 
to  a  confirmation  of  the  lease  by  the  remainder- 
man, there  being  no  contract  between  him  and 
the  tenants,  nor  any  stipulation  between  the 
tenant  for  life  and  remainderman,  that  the 
latter  should  not  impeach  the  lease. 

Quart — \&  the  insani^  of  the  ptf.,  at  the 
time  of  the  filing  of  the  bill  in  his  name,  but  | 
without  his  authority,  available  on  demurrer? 
^Brcmgan  v.  GW^es,  7  L  E.  R.  283.    (B.) 

1.  The  omission  in  the  prayer  of  a  bill,  that 
it  may  be  taken  as  a  cross-bill,  is  not  material ; 
nor  a  test  to  try  the  question  whether  it  be  a 
cross-bill  or  not,  when  the  pleading  is  substan- 
tially that  of  a  cross-bill. 

If  a  bill  have  the  properties  of  a  cross-bill, 
though  not  professing  to  be  such,  it  should  not 
be  filed  without  the  affidavit  and  certificate 
required  by  the  60th  G.  O. — Mahony  v.  if.,  7 
LE.R.629.    (C.) 

2.  A  judgment  creditor,  in  applying  for  a 
receiver  under  the  Judgment  Acts,  should 
state  every  material  fact  affecting  his  demand. 
If  he  withhold  any  he  will  not  he  allowed  his 
costs. 

In  calculating  the  amount  of  his  demand, 
the  creditor  is  bound  to  deduct  such  interest 
as  is  barred  by  the  Statute  of  Limitations. — 
Lme  V.  Toumiemd,  8  I.  K  R.  53.    (R.) 

8.  The  Court  will  not  suffer  a  party  who 
has  not  relied  on  the  Statute  of  Limitations 
by  his  discharge,  to  do  so  by  a  supplemental 
discharge.— Ju%  v.  Ruikdge,  8  L  £.  k  378.  (B.) 

4.  Plaintiff,  claiming  as  assignee  of  F., 
sought  an  account  of  the  real  and  personal 
estate  of  F.,  to  which  he  was  entitled  under 
his  father's  will ;  and  alleged  by  his  bill  that 
F.,  trading  in  Australia,  was  duly  adjudged  an 
insolvent  according  to  the  meaning  and  effect 
of  the  laws  there  with  respect  to  insolvent 
debtors;  that  all  his  estate,  &c^  there  and 
in  this  kingdom,  thereupon  became  duly 
vested  in  H.,  and  afterwards  became  duly 
Teste4  in  plaintiff  ^  in  manner  as  appears  by 
the  petition  of  plaintiff  to  C,  Chief  Justice ; 
the  fiat  of  C,  the  adjudication  and  vesting 
order  signed  by  C,  and  the  other  orders  in  the 
matter,  to  which  the  ptf.  refers,"  &c.  F. 
was  a  minor  at  the  time  of  the  insolvency. 
His  parents  had  previously  resided,  and  died 
in  tnis  country.  Held^  on  demurrer,  that 
the  ptf.'s  title,  as  assignee,  was  sufficiently 
stated ;  the  prof ert  of  we  proceedings  in  the 


foreign  Insolvent  Court  being  sufficient  proof 
of  the  preceding  allegations  that  F.  was  duly 
adjudged,  &c. 

It  does  not  seem  contrary  to  natural  justice, 
that  if  a  minor  may  trade  by  the  laws  of  a 
foreign  country,  he  may  also  be  made  an 
insolvent  there ;  and  the  Court,  upon  demur- 
rer, will  assume  the  law  of  the  Colony  to  be  so. 

Semble — ^An  infant  trading  in  a  foreign 
country  may  acquire  a  domicile  there. — 
Stephens  Y.M*Farland,SLE,B.Ui,    (R.) 

5.  J.  bequeathed,  amongst  other  propertv,  a 
chattel  real  to  his  executors,  in  trust,  after 
payment  of  two  legacies,  for  H.  for  life,  re- 
mainder to  B.  absolutely.  H.  paid  off  the 
legacies  and  debts,  and  died  intestate.  His 
personal  representative,  filing  a  l^ill  against 
the  executors  to  be  repaid  these  sums  out  of 
the  general  assets  of  J.,  and  for  an  account, 
did  not  make  B.  a  defendant  bv  subpoena; 
but  served  him  with  notice  under  the  15th 
G.  O.  A  decree  to  account  having  been 
obtained,  the  ptf.  filed  the  present  bill,  charg- 
ing that  the  general  assets  were  deficient; 
that  the  executors  had,  without  consideration, 
given  B.  possession  of  the  chattel  real ;  and 
making  him  alone  a  defendant  by  subpoena, 
but  serving  the  executors  with  notice  under 
the  15th  G.  O.;  and  praying  that  the  bill 
might  be  taken  as  an  original  bill  in  the 
nature  of  a  supplemental  bill  in  aid  of  the 
original  decree ;  and  for  the  same  relief 
against  B.  in  respect  of  the  chattel  real  as  was 
had  against  the  executors  in  the  original 
cause.  Held,  that  the  bill  was  demurrable, 
the  executors  not  having  been  made  parties 
to  it. 

Sembie— The  relief  sought  by  the  two  bills 
was  inconsistent,  one  seeking  relief  against 
parties  against  whom  the  other  waived  all 
relief. 

Qucsre—lB  the  service  of  notice  under  the 
15th  G.  O.  a  waiver  of  any  right  to  seek  relief 
against  the  party  ? — Harpur  v.  Boy±  8  L  K  R. 
466.    CR.) 

6.  Conversations,  containing  admissions 
which  go  to  the  gist  of  the  case,  ought  to  be 
put  in  issue  by  the  bill. — Danohoe  v.  CoKrahi,  8 
L  E.  R.  679 ;  2  Jon.  &  L.  688.    (C.) 

7.  Plaintiff,  by  bill,  sUted  that  A.,  bv  deed, 
conveyed  to  trustees,  to  the  use  of  B.  for  life, 
remainder  to  his  issue  male,  lands  which  were 
held  by  A.  **  under  and  by  virtue  of  certain 
leases  or  agreements  for  leases  for  lives  renew- 
able for  ever,  or  certain  terminable  leases  or 
agreements  for  terminable  leases  ;**  the  dates 
and  particulars  of  which  plaintiff  could  not 
set  forth,  by  reason  of  the  same  and  the  other 
muniments  of  the  title  being  lost,  or  in  defend- 
ant's possession,  having  been  delivered  to  him 
bv  B.  on  a  sale  to  him  of  B.*s  interest.  The 
plaintiff,  as  first  tenant  in  tail,  sought  a  dis- 
covery of  the  deeds,  and  that  renewals  obtained 
by  B.  in  his  own  name  might  be  decreed  a 
graft  on  the  original  leases,  and  for  an  injunc- 
tion to  stay  waste.  Heldy  on  demurrer,  that 
the  reasonable  construction  of  the  statement 
was,  that  the  lands  were  held  by  A.  at  the 
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time  of  the  execution  of  the  deed ;  that  the 
statement  of  the  title  of  A.  was  not,  under  the 
circumstances,  open  to  demurrer,  inasmuch 
as  the  same  principle  which  excuses  a  ptf. 
from  setting  out  a  deft/s  title  ought  to 
excuse  him  setting  out  the  title  of  a  party 
under  whom  ptf.  derives,  while  the  deft,  wrons- 
f  uUj  withholds  the  possession  of  the  title  deeds 
from  him. 

Semble — Such  objection  cannot  be  made 
upon  a  general  demurrer  for  want  of  equity. 

Held  aUoj  that  the  surriyinff  trustee  was  not 
a  necessary  party. — HiU  v.  AfUlj  9  I.  £.  R. 
164.    (B.; 

1.  Specific  execution  of  a  written  agree- 
ment for  a  lease  decreed  at  the  suit  of  the 
tenant,  with  several  additions  contempo- 
raneously agreed  on  by  parol,  set  up  by  the 
answer,  but  omitted  in  the  bill ;  the  ptf.  pay- 
ing the  costs  of  the  suit. —  Wtmren  v.  Thunder^ 
9LE.  R.371.    (C.) 

2.  A  judgment  creditor,  filing  a  bill  to  sell 
his  deceased  debtor's  freehold  estate,  need  not 
aver  on  the  face  of  his  bill  that  he  has  sued 
out  an  elegit  on  his  judgment. — Ryon  ▼>  Cambie, 
9LE.B.378.    (E.K) 

8.  The  ptf.,  by  bill,  filed  in  1846,  to  raise 
the  amount  of  a  judgment  of  1781,  did  not 
state  that  the  judgment  had  been  ever  re- 
Tived,  or  that  payment  had  been  made  of 
any  part  of  the  principal  or  interest,  or  that 
there  was  any  acknowledgment  in  writing  of 
the  right  thereto ;  but  stated  a  suit  instituted 
for  the  same  purpose  in  1808,  by  the  persons 
then  entitled  to  the  judgment,  against  the 
executors  and  devisees  of  the  conuzor  and 
others;  which  bill  stated  that  the  conuzor 
of  the  judgment  died  on  the  8rd  of  March 
1808,  having  first  made  his  will,  duly  attested, 
and  thereby  charged  his  debts  on  his  real 
estate,  and  created  an  express  trust  for  pay- 
ment of  his  debts.  The  date  of  the  will  was 
not  stated.  Held,  on  demurrer,  that  the 
Statute  of  Limitations  was  a  bar  to  the  ptf.'s 
demand,  a  devise  for  payment  of  debts  not 
preventing  the  setting  up  the  statute,  where 
the  time  had  run  before  the  testator's  death. 

Even  assuming  the  ptf.  was  entitled  to 
the  benefit  of  this  suit  of  1808,  that  nothing 
was  stated  on  the  bill  to  take  the  case  out  of 
the  operation  of  the  8  G.  1,  c.  4,  the  statute  in 
force  when  the  suit  of  1808  was  instituted. — 
Young  v.  Wilton,  10 1.  E.  B.  10.  (R.>-[Affd.: 
ibid,  266,    (C.)] 

4.  In  a  suit  to  raise  the  amount  of  a  judg- 
ment after  the  death  of  the  conuzor,  seeking 
the  usual  accounts  of  his  real  and  persons 
estates,  it  was  never  necessary,  previous  to  the 
suit,  to  sue  out  an  elegit, — Foster  v.  M^Mahon, 
11I.E.R.287.    (C.) 

5.  A  statement  or  charge  in  a  bill,  though 
it  relates  to  only  one  deft.,  puts  the  matter  of 
it  in  issue  as  to  all  the  defts.— 5^^ib  v. 
JJimiy,  18  I.  E.  R.  288.    (R) 


n.  2.  a.  What  FacU  wmt  he  stated,  and  what 
Allegations  proved,  under  the  Ct, 
of  Chancery  Regulation  (^Ire- 
land) Act  1850. 

[5m  18  &  14  Vic,  c.  89,  ss.  11,  12,  18, 14, 
16,  and  G.  O.  of  July  1851.] 

6.  It  is  indispensable  that  in  every  petition 
under  the  Court  of  Cb.  Reg.  (Ir,)  Act,  s.  1 1,  the 
documents  relied  on  shall  be  fully  set  out;  or 
that  copies  of  them  shall  be  furnished  to  the 
Court  and  to  the  parties. — In  re  (yReHlv^  psti- 
tioners,  1 1.  C.  R.  208 ;  8  I.  Jur.  205.    (C.) 

7.  The  petition  should  state  such  legal  pro- 
ceedings  as,  within  the  knowledge  of  the  peti- 
tioner, have  been  taken  respecting  the  subject 
matter  of  the  petition.— jBorr/eil  v.  O'DotvneUy 
3  L  Jur.  87.    (C.) 

8.  When  a  suit  has  been  instituted  and  a 
cause  petition  subsequently  presented  for  the 
same  object,  the  petition  should  state  the 
existence  of  the  suit.  It  is  no  objection  to  a 
motion  to  discharge  the  order  made  by  the 
Court  that  the  respondent  did  not  appear  in 
the  Master's  office. — M^Conkey  v.  Gwgnne,  8  I. 
Jur.  146.    (C.) 

9.  An  irregularity  in  the  heading  of  a  cause 
petition  is  waived  by  the  filing  of  the  affida- 
vits in  reply.— Aff  v.  McCarthy,  8.  L  Jur.  190. 
(C.) 

10.  A  petition  presented  to  obtain  an  order 
for  the  appointment  of  a  person  to  convey  to 
a  purchaser  an  estate  or  right  in  law,  belong- 
ing to  a  party  to  a  suit,  barred  by  a  decree  or 
order  thereon,  must  be  further  entitled  in  the 
matter  of  the  **  Trustees  Extension  Act,  1852.'*' 
— Exports  Conroy,  6  I.  Jur.  26.    (R.) 

11.  A  petition  to  appoint  new  trustees  should 
be  entitled  in  the  matter  of  the  trusts  of  the 
settlement  and  of  the  Act. — Therry  v.  T,,  6. 1, 
Jur.  61.    (R.) 

12.  In  an  administration  suit  the  Court  does 
not,  before  decree,  order  the  executor  or  ad- 
ministrator to  bring  money  into  Court,  unless 
on  a  distinct  admission  that  he  has  assets  in 
hands.  In  a  case  referred  to  the  Master, 
under  the  Ch.  Reg.  (7r.)  Act,  s.  15,  an  executor 
de  son  tort  by  his  discharge  stated  that  he  had 
not  any  sum  whatever  oi  assets  in  his  hands ;. 
but  was  in  advance  beyond  any  sum  which 
had  been  realised  out  of  the  assets.  Held, 
that  the  Master's  order  directing  him  to  bring 
money  into  Court  was  irregular. 

A  man  was  discharged  as  an  insolvent  in 
1848.  In  1850  his  wife  became  entitled,  on 
the  death  of  her  brother,  to  a  moiety  of  the 
personal  estate,  as  one  of  the  next-of-kin. 
The  assignee  of  the  insolvent  filed  a  cause 
petition  against  the  executor  de  son  tort  of  the 
brother,  stating  that  he  sued  "  as  such  assig- 
nee," but  without  stating  that  he  was  a  credi- 
tor of  the  insolvent,  or  that  he  had  entered 
judgment  against  him  pursuant  to  the  3  &  4 
Vic,  c.  107,  ss.  78,  79,  and  without  making  the 
wife  of  the  insolvent  a  party.  Held,  that -the 
suit  was  unsustainable  for  want  of  title  (the 
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prop^tj  not  being  Tested  in  the  assignee), 
and  for  want  of  parties ;  and  that  the  Master 
had  no  power,  in  a  matter  referred  to  him 
under  the  Ch.  Beg.  (/r.)  Act,  s.  15,  to  make  a 
decretal  order  directing  the  executor  to  bring 
a  part  of  the  assets  into  Court,  and  appointing 
a  receiver  to  recover  the  residue. 

A  suit  maj,  under  particular  circumstances, 
be  sustained  in  the  name  of  a  schedule  crecn- 
tor  of  an  insolvent,  to  make  the  property  of 
the  insolvent,  acquired  after  his  discharge, 
liable  to  his  debt;  but  the  assignee  cannot 
maintain  such  a  suit  unless  he  be  a  creditor, 
or  has  entered  up  judgment  against  the  in- 
solvent, pursuant  to  the  78th  &  79th  sees,  of 
the  Insolvent  Act. — GUnnu  v.  Woohey^  4  L  C. 
K.636.    (B.) 

1.  In  a  suit  against  a  land  agent,  an  account 
of  what  he  might,  without  wilful  default,  have 
received,  will  not  be  directed  by  the  decree, 
unless  a  special  case  be  made  by  the  petition, 
and  proved. —^ooibe  v.  EUioU,  6  I.  C.  R.  310 ; 

2  1.  Jur.  N.  S.  362.    (R.) 

2.  Matters  not  put  in  issue  by  the  petition, 
or  by  amendment  thereof,  cannot  be  relied  on 
at  the  hearing  of  a  cause  petition.  To  put 
them  in  issue  by  an  a£Sdavit  in  reply  is  not 
sufficient.— i/ioTiAy  v.  Jackson^  7  L  C.  R.  189 ; 

3  L  Jut.  N.  S.  132  (R.)— [Affd. :  7  I.  C.  R. 
502;  8  L  Jur.  N.  8.  288.    (C.A.)] 

3.  A  petitioner  who  means  to  rely  upon  the 
respondent's  waiver  of  a  right  arising  out  of 
the  contract,  must,  in  the  petition,  put  the 
waiver  specifically  in  issue. — Barry  v.  BumSy 
3  L  Jur.  N.  S.  97.    (C.) 

4.  Waiver  of  a  demand  under  the  Tenantry 
Act,  if  the  petitioner  intends  to  rely  upon  it, 
should  be  put  in  issue  by  the  petition ;  not  by 
an  affidavit  in  reply. — Ex  parte  BulL  8  L  Jur. 
N.  S.332.    (R.) 

5.  An  executor  lodged  in  Court  the  amount 
of  a  charitable  legacy,  and  presented  a  peti- 
tion praying  a  reference  to  obtain  the  Master's 
approval  of  a  scheme.  Helti,  that  the  petition 
ought  to  be  entitled  under  the  52  G.  8,  c.  101 ; 
and  ought  to  be  sent  to  the  Att.-Gren. — In  re 
the  Trvsts  o/KeUy't  WiU,  7  I.  Jur.  N.  8.  273. 

6.  A  testator  described  himself  as  of  L.  in 
Ireland,  at  present  at  St.  D.  in  Grenada. 
Having  died  there,  the  Court  assumed  that 
Ireland  was  his  domicile. 

To  raise  the  point,  the  question  of  domicile 
should  be  pleaded,  as  well  as  the  law  of  Gre- 
nada, if  diSerent  from  that  of  Ireland. — ^^en- 
Ji«^  V.  ji:e%,  7  L  Jur.  N.  8.  326.    (P.) 

7.  When  an  agreement  is  alleged  in  a  peti- 
tion for  specific  performance,  it  is  not  neces- 
sary to  put  in  issue  the  written  document  as 
evidence  of  that  agreement. 

Lands  were  conveyed  by  a  registered  deed, 
^  subject  to  existing  leases  and  lettlngs."  The 
vendor  had  previously  contracted  to  grant  a 
lease,  "and  there  was  written  evidence  of  that 
agreement.    The  vendee  had  no  express  no- 


tice of  it.  Held,  that  the  vendee  was  bound 
to  execute  a  lease  according  to  thej'terms  of 
that  agreement. — [Reversing  Rolls  decision: 
11 1.  C.  R.  510.']— Rice  v.  O'Connor,  12  LC.  B. 
424 ;  7  I.  Jur.  N.  8.  109.    (CJQ 

8.  Semble — ^That  a  judgment  creditor  claim- 
ing against  an  assignee  for  value,  should  aver 
notice,  to  give  himself  any  equity. — In  re 
Graces  Estate,  13  I.  C.  R.  154.    (L.E.C.) 

9.  General  allegations  of  wilful  neglect  in 
a  petition  against  a  land  agent,  though  sup- 
ported by  specific  evidence  of  neglect  in  par- 
ticular cases,  are  not  sufficient  to  entitle  the 
petitioner  to  an  enquiry  respecting  wilful 
neglect.— Bond V. M*Watty,  13  I.  C.  R.  174; 
7  I.  Jur.  N.  8.  315.    (C.) 

10.  A  petition  which  makes  nnsustained 
charges  of  fraud,  is  not,  on  that  account,  to  be 
dismissed,  if  there  be  in  it  facts  properly 
pleaded  and  sustained  in  proof,  which,  if  not 
connected  with  the  charge  of  fraud,  would 
confer  a  right  to  relief. — [^Wilde  v.  Gibson,  1 
H.  Lds.  Cas.  605,  considered  and  explained.] 
—Beale  v.  BiUing,  13  L  C  R.  250.    (C.) 

11.  It  is  erroneous  to  describe  a  cause  peti- 
tion as  under  the  15th  sec,  until  an  order  of 

reference  has  been  made.    v.  Keogh,  18 

I.  C.R.495.    (C.) 

12.  The  rule  of  pleading,  which,  to  justify 
the  Court  in  decreeing  an  account  for  wilful 
default  against  a  land  agent,  requires  some 
instance  of  wilful  default  to  be  specified  in 
the  petition,  and  proved  at  the  hearing,  is 
not  satisfied  by  the  petition  containing  refer- 
ence to  accounts  furnished  by  the  agent  which 
show  remission  of  rents  by  him,  though  there 
is  evidence  establishing  that  the  remission 
was  wrongful.— Pcnn^a/A^  v.  Bolton,  14  L  C. 
R.  335 ;  81.  Jur.  N.  S.  221.  (C.A.)--nrary- 
ing  the  Rolls  order :  14  L  C.  R.  234 ;  8  L  Jur. 
N.  8.  45.] 

13.  H.,  tenant  for  life,  with  remainder  to  his 
children  as  he  should  appoint,  in  default  of 
appointment  to  them  equally,  appointed  to 
his  eldest  son,  subject  to  charges  for  his  adult 
younger  children. 

The  tenant  for  life  and  the  appointees 
joined  in  executing  to  the  appellant  a  mort- 
gage, to  secure  a  debt  of  the  tenant  for  life. 

The  eldest  son  afterwards  filed  a  petition, 
alleging  the  appointment  to  have  been  made 
in  pursuance  of  an  agreement  between' the 
tenant  for  life  and  the  appellant;  and  that 
the  mortgage  was  a  fraud  on  the  power. 

The  petition  also  contained  charges  of 
actual  fraud  by  the  appellant  upon  the  ap- 
pointees. 

The  petition  prayed  that  the  mortgage 
might  be  set  aside,  as  fraudulent,  and  as  a 
fraud  on  the  power.  Held,  that,  at  the  hear- 
ing, the  petition  might  be  amended,  by  pray- 
ing that  the  deed  of  appointment  might  be 
set  tA\Ae.—SkeUon  v.  Flanagan,  14  L  C.  R.  484. 
(C.A.) -[5<«  16  L  C.  R.  808.] 
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n.  2.  b.  Mode  of  Statement, 

1.  In  pleading  a  will  of  real  estate,  it 
suffices  to  state  it  was  made  in  sucli  manner 
as  the  law  requires  for  rendering  valid  devises 
of  real  estates,  without  stating  the  number  of 
witnesses,  or  the  mode  of  execution. — Hatton 
T.  mtt%,  H.  &  J.  601.    (E.E.) 

2.  If  the  frame  and  prayer  of  a  bill  be 
essentially  that  of  a  creditor's  bill,  the  omis- 
sion of  the  usual  introductory  statement,  that 
it  was  filed  on  behalf  of  the  ptf.  and  the 
other  creditors  who  should  come  in  and  con- 
tribute, &c.,  is  immaterial*  such  averment 
being  matter  of  form  merely.  —  (^ Kelly  v. 
Boc£inj  2  I.  E,  n,  Sei,    (E.£.) 

8.  An  allegation  that  *'the  trustees,  or 
some  of  them,"  are  in  collusion  with  the 
other  deft.,  is  an  uncertain  and  imper- 
fect averment.  —  Cooke  v.  Lord  Ccurttnon,  6  I. 
E.  B.266.    (R.) 


n.  2.  c.  Offer  to  pc^just  Demands, 

4.  The  proviso  in  the  8  &  4  Vic.,  c.  105,  s. 
22,  exempting  from  the  operation  of  the  Act 
purchasers  who  became  such  before  its  com- 
mencement, applies  only  to  purchasers  for 
value. 

Quaere  —  Whether  a  judgment  creditor, 
made  a  respondent  to  a  petition  by  a  puisne 
incumbrancer,  can  ever  require  an  oner  to 
redeem  him  in  the  petition.  —  GiUichan  v. 
M*  Gusty y  5  I.  C.  R.  848.    (C.) 

ISee  under  Ch.  Reg.  Ir.  Act,  1860: —  Carey 
V.  Doyne,  6  I.  C.  R.  104.  (R.) ;  O'Brien  v. 
Considine,  7 1.  Jur.  N.  S.  5 ;  Richardson  v.  Good- 
many  8  L  Jur.  317  ;  Irvin  v.  Frew^  7  I.  Jur. 
N.  S.  72.— See  4th  General  Order  1867.] 


n.  2.  d.  Waiver  of  Penalties :  Forfeiture, 


n.  2.  e.  Multifariousness. 

5.  A.,  by  will,  devised  his  lands  subject  to 
his  debts,  to  D.  and  H.,  in  moieties,  for  life, 
with  a  power  to  each  to  charge  £10,000 
upon  his  moiety.  D.  by  will  appointed  the 
£10,000  in  different  shares  among  his  child- 
ren. Upon  demurrer  to  a  bill  tiled  by  the 
appointees  under  that  will,  to  raise  that  sum, 
and  praving  for  an  account  of  the  real  and 
personal  estate  of  A.,  and,  if  necessary,  of  the 
personal  estate  of  D. ;  Hdd,  that  the  bill  was 
not  multifarious. — UArty  v.  Beytagk,  Fl.  &  K. 
481.    (R.) 

6.  Qfuxre — ^When  a  bill  contains  statements 
made  merely  to  prevent  a  demurrer  for  multi- 
fariousness, whether  the  objection  may  be 
taken  at  the  hearing,  if  the  statements  are 
unproved  ? — Nixon  v.  Robmson,  7  L  E.  R.  620; 
2  Jon.  &  L.  4.    (C.) 

7.  The  administrator  of  the  executor  of  a 
surviving  trustee  of  money  charged  on  real 
estate — Heldy  not  to  represent  the  trustee  in 
a  suit  to  raise  money;  and  a  demurrer  for  want 
of  parties  allowed  on  that  ground. 


Semble — ^A  bill  by  same  person  to  raise  two 
sums  charged  on  different  estates  vested  in 
the  same  deft,  is  not  multifarious,  though 
some  of  the  persons  interested  in  the  one 
estate  are  not  interested  in  the  other  estate. — 
Van  Eeitzenstein  v.  Magan,  12  L  K  R.  416. 
(R) 

8.  Bill  by  A.,  B.,  and  C,  against  X.  tenant 
for  life,  and  Y.  tenant  in  tail  in  remainder.  T. 
filed  a  bill  against  A.,  B.,  and  C,  and  D., 
solicitor  to  the  ptfs.  in  the  original  cause ;  and 

E rayed  that  the  bill  might  be  taken  as  a  cross 
ill  against  A.,  B.,  and  C,  to  set  aside  the 
mortgage  and  other  deeds ;  an  account  against 
D.  of  the  sums  due  to  him  on  a  judnnent 
obtained  by  him  after  the  mortgage ;  and  that 
bills  of  costs,  which  formed  part  of  the  sum 
secured  by  the  judcpnent,  might  be  taxed. 
Demurrers  for  multifariousness  by  A,  B.,  and 
C,  and  by  D.,  were  allowed. — Crofts  v.  AUman^ 
1 1.  Jur.  118.  (R.)— [Affirmed  on  appeal,  2  I. 
Jur.  9.    (C.)] 

9.  By  a  mortgage  deed,  executed  by  a  tenant 
for  life  and  remainderman,  the  solicitor  for  the 
mortgagees  was  appointed  receiver  over  the 
mortgaged  lands  at  a  percentage.  He  cove- 
nanted that  he  would  apply  the  rents  in  pay- 
ment of  head  rents  and  the  interest  of  the 
mortgage,  and  pay  the  residue  to  the  mort- 
gagors. 

A  foreclosure  bill  having  been  filed,  the 
remainderman  filed  a  cross  bill  against  the 
mortgagees  and  solicitor,  impeaching  the 
mortgage  as  fraudulent ;  praying  that  policies 
of  assurance  should  be  kept  up  out  of  the 
rents  to  indemnify  the  ptf.  against  the  mort- 
gage ;  a  declaration  that  the  mortgagees  were 
bound  to  keep  down  the  head  rent ;  an  account 
of  the  rents  aeainst  them  as  mortgagees  in 
possession ;  and  an  account  against  the  soli- 
citor of  the  sum  for  which  a  judgment  was 
entered  up  as  a  collateral  security.  The  bill 
did  not  pray  costs  against  the  solicitor.  Held, 
on  demurrer,  that  the  solicitor  having  no 
interest  with  respect  to  any  part  of  the  relief 
sought,  except  tne  last,  the  bill  was  multifa- 
rious both  as  to  him  and  the  mortgagees. 

In  a  suit  to  impeach  a  deed  for  fraud,  a 
solicitor  or  agent  concerned  in  procuring  it 
may  be  made  a  party,  but  the  bill  must  pray 
costs  against  him. — Crofts  v.  AUman,  12  L  £. 
R461.    (R.) 

10.  All  the  parties  to  the  original  bill  being 
dead,  the  cause  was  set  down  in  the  names  of 
the  parties  to  a  supplemental  bill  only.  Held, 
regular ;  that  parts  of  the  ^nswer  to  the  ori- 
ginal bill  coula  be  read  as  of  an  answer  in  the 
cause  at  hearing ;  and  that  it  was  not  to  be 
treated  as  an  answer  in  another  cause. 

The  allegation  made  in  a  bill  to  prevent  a 
demurrer  for  multifariousness  was  unproved  ; 
but  it  appeared  that  the  accounts  might  be 
such  as  to  render  the  suit  not  multifarious. 
Heldy  an  objection  for  multifariousness,  though 
made  by  the  answer,  could  not  be  sustained. 

Qtuere — ^If  the  objection  should  not  be 
pleaded?— ilmfersoii  v.  Pratt,  12  I.  E.  R.  603. 
(C.) 
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1.  Bin  to  nise  £1500,  secured  bj  marriage 
articlea  and  also  by  mortgage,  against  J., 
tenant  for  life  of  tbe  land  charged,  and 
trustee  in  whom  the  £1500  wonld  rest.  The 
bill  stated  that  J.  was  insolvent,  and  should 
be  removed  from  the  trust,  and  the  fund 
transferred;  and  as  evidence  thereof  stated 
that  he  refused  to  transfer  another  sum  to 
which  plaintiff  was  entitled,  but  which  did  not 
form  any  part  of  the  trust  fund.  The  bill  also 
prayed  that  the  £1500  might  be  raised  by  a 
sale,  and  that  J.  might  be  removed  from  being 
such  trustee;  and  the  fund  transferred.  A 
demurrer  for  multifariousness  was  overruled. 
Biurke  V.  Jaadnffs,  2  I.  Jur.  179.    (B.) 

2.  When  a  bill  would  not  be  sustainable,  a 
petition  under  the  Ch.  Beg.  (/r.)  Act  1850, 
cannot  be  supported.  Such  a  petition  is  open 
to  an  objection  for  multifariousness. — Cunang 
V.  Twfbr,  1  L  C.  B.  25 ;  3  L  Jur.  66.    (C.) 

3.  A,  tenant  for  life  without  a  leasing  power, 
made  a  lease  in  1832  to  F.  for  three  lives  or 
31  years,  G^  the  sister  of  E.  and  the  peti- 
tioner in  the  suit,  being  one  of  the  c.  q.  vies. 
F.  left  the  counlary  in  1^,  and  had  not  been 
since  beard  of.    6.  entered  into  possession  of 
the  demised  premises.  The  rent  having  fallen 
into  arrear,  an  ejectment  was  brought  by  A. 
Subsequently  A«  and  G.  arranged  that  G. 
should  pay  the  arrear  and  give  up  possession  ; 
and  sbould  receive  an  annuity  for  life  to  the 
amount  of  the  profit  rent  in  the  premises. 
There  was  no  written  agreement  produced, 
•xcept  letters  from  A.,  and  B.  his  son,  to  G. 
reiative  to  the  payment  of  the  annuity.  Upon 
the  death  of  A.,  B.,  his  heir-at-law,  took  pos- 
session, being  also  A.'s  personal  representa- 
tire.    Having  refused  to  continue  paying  the 
annuity  because  A.  had  no  power  to  create 
such  a  charge  beyond  his  own  life,  G.  filed  a 
petition  praying  for  an  order  that  B.  should 
pay  what  was  due  on  account  of  the  annuity ; 
a  decree  that  the  annuity  was  an  equitable 
charge  upon  the  lands  demised ;  and  a  receiver, 
and  that  the  annuity  should  be  payable  out  of 
the  assets  of  A.   Held,  that  G.  was  entitled  to 
a  personal  annuity  for  life;    and  that  the 
assets  of  A.  were  liable  thereto. 

That  the  real  estate  was  not  liable  to  the 
charge. 

That  the  petition  was  not  bad  for  multifari- 
ousness or  misjoinder. — Gibbon  v.  Cloncurryy  7 
L  Jur.  171.    (C.) 


n.  2.  f .  What  amounU  to  Scandcd  and  Imper- 

tinence, 

4.  The  statement  in  a  bill  of  facts  relevant 
and  material  to  the  equity  of  the  case  stated, 
and  the  relief  prayed,  ^  not  scandalous,  though 
it  be  such  as  the  deft.,  whom  it  concerns, 
should  not  be  obliged  to  answer.  If  it  be 
libellous,  the  person  affected  thereby  may 

have  an  action  at  Law. — Everard  v. ,  1 1. 

E.B.421.    (R) 

n.  2.  g.  Charging  Part. 

5.  A  petitioner  claimed  a  legacy  by  her 


petition  and  charge ;  and  claimed  priority  for 
it  over  other  legacies,  by  reason  of  a  contract 
with  the  testatrix  that  the  legacy  should  be 
bequeathed  to  her  in  consideration  of  her  ser- 
vices as  companion.  The  alleged  contract 
was  denied  by  the  discharge,  and  no  evidence 
was  given  to  prove  it.  Held,  that  having 
claimed  as  legatee,  by  her  petition  and  charge, 
she  could  not,  on  an  appeal  from  the  Master's 
decree,  abandon  the  legacy  and  claim  as  cre- 
ditor. 

That  she  could  not  claim  as  a  creditor, 
having  given  no  evidence  to  support  her  claim 
as  8nch.~Z>yer  v.  Bessonetty  4 1.  C.  B.  382.  (B.) 


n.  2.  h.  1.  Interrogatories. 

Be/ore  the  Court  of  Chancery 
Regulation  Ireland  Act  1850. 

6.  Plaintiff  may  read  part  of  defendant's 
answer  to  a  personal  interrogatory. — Sherrock 
V.  Chartres,  2  I.  E.  B.  230,  a.    (R) 

7.  No  prayer  to  remove  trustees  is  neces- 
sary to  give  the  Court  jurisdiction  to  remove 
them. — Att.-Gen.  v.  Drummondy  3  Dr.  k  War. 
162  ;  2  Con.  &  L.  98.    (C.) 

8.  A  bill,  not  containing  a  prayer  for  an 
answer  or  for  subpoena,  cannot  be  sustained 
as  a  common  bill  for  injunction  on  title. — 
Hemphill  V.  M'KermOy  6  I.  £.  B.  57;  3  Dr.  & 
War.  183 ;  2  Con.  &  L.  76.    (C.) 

9.  When  a  defendant,  a  merely  f  ormalpar^ 
to  a  suit,  resides  out  of  the  jurisdiction-jS>«i»6/e, 
the  bill  should  merely  pray  against  him  the 
usual  process  of  subpoena. — WcMace  v.  Mitchetty 
61.  E.B.656.    (E.E.) 

10.  The  costs  of  a  suit,  to  set  aside  a  deed 
for  fraud,  will  not  be  given  against  a  solicitor, 
party  to  the  fraud,  and  party  in  the  suit,  in 
respect  of  other  liabilities,  unless  the  bill 
prays  them  against  him. — Roddif  v.  WiUiamSy 
3Jon.  &L.  1.    CC.) 

11.  Plaintiff,  by  bill,  stated,  that  bavins;  a 
charge  affecting  the  lands  of  M.,  held  by  de- 
fendant under  a  lease,  an  arrangement  was 
entered  into  between  them ;  that  defendant 
should,  in  lieu  of  plaintiff's  charge,  grant  him 
an  annuity  for  the  lives  of  himseOf  and  his 
sister,  charged  on  properties,  including  M., 
and  an  agreement  for  other  security.  De- 
fendant having  broken  penal  covenants  in  the 
lease  of  M.,  his  interest  was  evicted  by  the 
landlord,  C,  between  whom  and  defendant  an 
agreement  was  then  entered  into  to  give  de- 
fendant a  new  lease.  The  bill  charged  various 
acts  to  show  that  defendant  evaded  perform- 
ing his  agreement,  and  in  order  to  extin^ish 
plaintiff's  claims  on  the  lands,  aided  C.  to 
evict  the  interest  in  them  on  a  previous  pro- 
mise of  a  new  lease,  and  prayed  that  the  new 
lease  might  be  decreed  liable  to  plaintiff's 
demand.  Defendant  demurred  to  the  relief 
and  discovery,  assigning  as  a  cause,  inter  aUa, 
that  part  of  the  discovery  was  immaterial, 
being  in  relation  to  the  new  lease,  as  to  which 
plaintiff  had  no  title  to  relief.    Hddy  that  the 

86. 


682        Interrogatoriei.      [PLEADING ^BILL.] 


Prayer. 


demurrer  in  relation  to  this  relief  could  not 
be  sostained,  and  that  the  interrogatories 
Deing  in  part  material,  the  plaintiff  was  en- 
titled to  the  discovery ;  that  the  demurrer,  so 
far  as  related  to  the  relief  of  part  perform- 
ance, with  indemnitj  and  compensation,  would, 
•if  so  confined,  be  good;  but  the  demurrer, 
being  bad  as  to  the  former  part,  was  bad  alto- 
gether.—5ouMirci/  Y.  Daly,  9  I.  E.  R.  7.    (R.) 

1.  When  a  bill  seeks  a  dlscoyery  of  neces- 
sary parties,  an  objection  for  want  of  parties 
will  not  in  general  be  allowed. 

A  statement  or  charge  in  a  bill,  though  it 
relates  only  to  one  defendant,  puts  the  matter 
in  issue  as  to  all  the  defendants.  They  cannot 
therefore  decline  to  answer  an  interrogatory 
founded  on  it. 

A  bill,  that  lands  might  be  declared  bound 
by  marriage  articles,  stated  that  the  defend- 
ant, A.,  pretended  that  neither  he  nor  any 
person  in  trust  for  him  was  seized  of  any  part 
of  the  lands  bound  by  the  articles,  but  at  other 
times  admitted  the  contrary,  and  refused  to 
discover  the  particulars  to  the  plaintiff ;  and 
contained  interrogatories  as  to  incumbrances 
and  parties.  Another  defendant  was  required 
to  answer  the  interrogatories,  but  he  filed  a 
plea  of  want  of  parties,  which  was  overruled. 
Sherlock  v.  Dimey,  13  I.  E.  R.  288.    (R) 


n.  2.  h.  2.  Interrogatories  under  the  Court  of 
Chancery  Regulation  (^Ireland) 
Act  1850. 

[See  13&  14  Vic,  c.  89,  ss.  6,7,  &  8 ;  General 
Order  of  1861,  No.  46,  now  repealed  by  The 
Chancery  Act  1867.] 

2.  Interrogatories  having  been  annexed  to 
a  cause  petition  without  the  leave  of  the 
Court,  an  order  was  made  that  they  should  be 
allowed  to  stand,  reserving  the  costs  occasioned 
by  them  until  the  hearing  of  the  cause. — 
&MaUey  v.  Denny,  1 1.  C.  R.  118.    (R.) 

8.  Practice  as  to  annexing  interrogatories 
to  petitions  under  Chancery  Regulation  (/r.) 
Act  \^bO.— Sheridan  v.  Cannon,  1 1.  C.  R  246  ; 
8  1.  Jur.  250.    (C.) 

4.  If  interrogatories  be  annexed  to  the  peti- 
tion, and  the  respondent  is  required  to  answer 
them  by  the  notice,  he  must  move  for  security 
for  costs  before  he  takes  a  step  in  the  cause, 
and  before  the  time  for  answering  has  expired. 

In  England  the  motion  may  be  made  at  any 
time  before  the  defendant  takes  a  step  in  the 
cause ;  in  Ireland  at  any  time  before  he  has 
taken  a  step  in  the  cause,  unless  he  is  in  con- 
tempt.—Zon^  v.  X.,  1  L  C.  R.  618.    (R) 

6.  Semhle — ^That,  when  an  interrogatory  is 
leading,  the  Court  will,  at  the  hearing,  sup- 
press the  deposition  to  that  interrogatory. 
Where,  however,  only  part  of  an  interrogatory 
is  leading,  the  Court  will  not  suppress  more  of 
the  deposition  than  replies  to  that  part. — 
Wright  V.  Gnffith,  1  I.  C.  R.  695 ;  8  I.  Jur. 
188.    (C.) 

JThe  mode  of  filing  interrogatories  under 


The  Chancei7  (Ireland)  Act  1867,  80  d;  81 
Vic,  c.  44,  *is  regulated  by  sees.  ^  65, 
72,  and  87,  and  General  Orders  of  1867, 
Nos.  41-45.] 

n.  2.  i.  Prayer, 
[Sul^pana  abolished  by  30  &  81  Vic,  c.  44,  s.  54.] 

6.  When  a  bill  is  filed  to  raise  the  amount 
of  a  legacy  given  to  a  child  of  the  testator, 
interest  for  maintenance  will  be  decreed  (if 
the  case  be  a  proper  one  therefor)  although  it 
is  not  specifically  prayed  for. — JtusseUy.  Vich- 
son,  1  Con.  &  L.  284;  2  Dr.  &  War.  133 ;  4  I. 
E.R.339.    (C.) 

7.  When  parties,  against  whom  no  direct 
relief  is  sought  by  the  bill,  are  resident  out  of 
the  jurisdiction,  the  proper  course  is,  to  praj 
subpoena  against  them,  with  liberty  to  serve 
them  with  the  notice  under  the  16th  G.  O. 
The  Court  may  then  give  leave  to  serve  the 
subpcena  and  the  notice  on  the  defendant,  out 
of  tne  jurisdiction,  pursuant  to  the  22nd  G.  O. 
/Wton  V.  Z>*Or«gr,  6  I.  E.  R.  279.    (R) 

8.  When  a  defendant,  who  is  merely  a  for- 
mal party  to  a  suit,  resides  out  of  the  juris- 
diction ;  Semhle — ^The  bill  ought  merely  to 
pray  the  usual  process  of  subpoena  against 
him.  —  Wallace  v.  Mitchell,  6  L  E.  R.  656. 
(E.E.) 

9.  It  is  not  enough  to  state  that  persons 
who,  in  respect  of  interest,  are  necessary  par- 
ties to  a  suit,  are  out  of  the  jurisdiction  ;  the 
bill  must  pray  process  against  them  when  they 
come  within  the  jurisdiction. — BayUf  v.  Cum- 
ming,  10  I.  E.  R  406.    (R) 

10.  The  replication  should  not  befiled  against 
persons  against  whom  process  is  prayed,  only 
when  they  come  within  the  jurisdiction. — 
St^hens  V.  O'Shaughnessy,  11 1.  E.  R.  279.   (R.) 

11.  A  bill  of  discovery  in  aid  of  a  defence  at 
law  will  not  lie  against  one  who  is  not  a  party 
to  the  record  at  law. 

If  a  bill  prays  relief  and  discovery,  the 
plaintiff  cannot  waive  the  relief,  and  insist  on 
the  discovery. 

A  bill  by  the  directors  of  an  Insurance 
Company  stated  matters  which  amounted  to  a 
legal  defence,  and  prayed  a  discovery ;  Ihat  a 
policy  of  assurance  might  be  delivered  up  to 
be  cancelled;  and  an  injunction  to  stay  an 
action  at  law  brought  on  it.  The  bill  was 
against  A.,  administratrix  of  the  assured,  and 
B.,  assignee  of  the  policy,  in  concert  with 
whom,  and  by  whose  directions  the  bill  charged 
the  policy  to  have  been  effected;  but  who  was 
not  a  party  to  the  action.  The  Court  refused 
the  injunction  on  the  bill  as  a  bill  of  relief, 
because  it  stated  facts  amounting  to  a  defence 
at  law,  or  as  a  bill  of  discovery,  because  it 
prayed  relief  which  the  plaintiff  could  not 
waive. — Anderson  v.  Dowling,  11  I.  E.  R.  590. 

(R) 

12.  An  agreement  *'  to  sell  the  interest  of 
A.  in  the  lands  of  Whiteacre**  does  not  absolve 
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A^  the  yendor,  from  the  necesaitj  of  proving 
hU  lessor's  title. 

Nor  is  there  anj  waiyer  of  that  necessity  by 
the  mere  fact  of  the  yendee  haying  taken 
possession  of  the  lands  before  production  of 
the  lessor's  title. 

When  an  agreement  for  sale  of  a  leasehold 
is  silent  as  to  the  production  of  the  lessor's 
title,  parol  testimony  is  admissible  in  proof  of 
fmcts  and  circumstances  constituting  a  waiver 
hj  the  vendee  of  production  of  the  lessor's  title. 

Semble — ^That  if  such  a  waiver  be  proved, 
the  Court  will  declare  it  to  be  established, 
although  the  bill  contains  no^  prayer  to  that 
enecL— Wright  v.  Griffith,  1  "         ~ 
I.  Jur.  138.    (C.) 


That  the  petition  having  been  filed  before 
the  period  for  redemption  arrived,  the  prayer 
for  redemption  of  the  mortgage  could  not  be 
sustained.  —  Staunton  v.  Dwokotj  4  L  C.  R. 
664 ;  7  I.  Jur.  37.    (C.) 

2.  It  is  a  sufficient  compliance  with  the  6th 
G.  O.  of  1851,  to  name  the  respondent  in  the 
petition  with  the  description  of  '*  respondent,** 
and  to  refer  to  him  in  the  prayer  as  '"''  the  said 
respondent.** — Nowlan  v.  Evans,  6  I.  C.  R.  366. 
(C.) 


1.  In  and  before  1863,  J.  was  indebted  to 
S.  by  simple  contract.  At  that  time  J.  was 
possessed  of  considerable  farming  stock  and 
noosehold  furniture;  of  a  judgment  for  £2600; 
and  of  leaseholds ;  he  was  also  seized  of  a 
freehold  interest  in  the  lands  of  D.  The 
leaseholds  and  freeholds  were  subject  to  a 
charge  in  favour  of  his  sister  H.  J.  being  in- 
debted to  his  sister  M.,  in  Jan.  1863,  assigned 
to  her  his  farming  stock  at  a  valuation,  in 
part  payment  of  the  debt.  By  deed  of  the 
25th  May  1863,  he  conveyed  to  her  his  interest 
in  D.,  for  £600;  and  by  another  deed  assigned 
the  judgment.  By  deed  of  the  2dth  of  June 
1863,  he  mortgaged  the  leaseholds  and  house- 
hold furniture  to  M.  to  secure  £3200.  This 
mortgage  was  to  be  redeemable  on  the  28th 
Jane  1866;  and  contained  a  provision  that 
M.  should  not,  when  in  possession  of  the 
lands,  be  charged  with  a  greater  sum  than 
XI 60  per  annum ;  and  that  if  J.  died  before 
the  period  for  redemption  without  paying  the 
sum  due,  the  right  to  redeem  should  be  at  an 
end. 

By  deed  of  7th  Jan.  1864,  J.,  in  considera- 
tion of  the  charge  in  favour  of  H.,  conveyed 
his  equity  of  redemption  to  a  trustee  for  her. 
This  purported  to  be  an  absolute  conveyance, 
bnf  contained  a  provision,  that  it  should  not 
prejudice  the  charge.  S.  obtained  a  judg- 
ment against  J.  on  foot  of  his  demand,  on  the 
29th  April  1864,  and  registered  an  affidavit  of 
ownership  against  J.  S.  afterwards  filed  a 
petition  charging  that  those  deeds  were  exe- 
cuted with  intent  to  defeat  and  delay  creditors ; 
that  the  property  of  J.,  if  duly  applied,  was 
sufficient  to  pay  the  claims  of  M.  and  H.,  and 
also  the  petitioner's  debt ;  and  that  £3200  was 
not  due  from  J.  to  M.  The  petition  prayed 
that  the  assignments  and  conveyance  might 
only  stand  as  a  security  for  so  much  as  was 
actually  due  to  VL,  and  prayed  redemption  of 
the  mortgage. 

M.  by  her  answering  affidavit  relied  on 
accounts  settled  by  J.  on  the  28th  June  1863, 
and  relied  on  the  conveyance  of  D.  as  an  ah- 
solnte  sale  for  £600. 

Affidavits  in  reply  were  filed  by  the  peti- 
tioner, all^^g  that  D.  was  worth  more  than 
£9000.  HeU  that  the  petitioner  was  not,  as 
claiming  under  J.,  bound  by  the  accounts 
settled  by  him;  but  that,  not  having  impeached 
tiiem  by  his  petition,  they  were  to  be  treated 
as  binding  on  him. 


^^ 3.  The  board  of  the  College  of  Physicians 

L  C^R.  esi"^"?  I  resolved  that  B.  should  be  accepted  of  as  a 
*  tenant  of  a  farm  for  31  years,  at  a  rent  of 
£1.  lOs.  Od.  per  acre,  as  the  nominee  of  P.,  a 
former  tenant,  who  had,  by  another  resolution, 
been  allowed  to  dispose  of  his  interest.  F., 
B.'s  solicitor,  acting  under  a  general  authority, 
wrote  to  the  solicitor  of  the  board  that,  in  con- 
sequence of  B.'s  dangerous  illness,  he  had  not 
finally  concluded  with  P.,  and  could  not  take 


out  the  lease.  After  the  death  of  B.,  P.  filed 
a  cause  petition  for  specific  performance  of 
the  agreement  contained  in  the  resolution. 
The  solicitor  for  the  College  in  his  affidavit 
stated  an  agreement  of  1846,  for  a  lease  for 
21  years,  at  a  rent  of  £1. 17s.  Od.  per  acre,  with 
the  brother  of  P.,  who  had  formerly  been  a 
tenant  of  the  farm,  and  whose  administrator 
and  creditor  P.  was,  of  which  agreement  P. 
was  ignorant.  P.  amended  his  petition,  and  as 
such  administrator  prayed  in  the  alternative  a 
specific  performance  oi  that  agreement.  Heid, 
that,  having  regard  to  the  19th  U.  Order  of  May 
1867,  the  misjoinder  could  be  set  right  at  the 
hearing,  by  amendment  of  the  prayer. 

Q?uBre — Whether  that  Order  applies  to  mis- 
joinder of  causes  of  suit  as  well  as  to  mis- 
joinder of  parties  ? 

On  the  authority  of  Lindtay  v.  Lynch  (2 
Sch.  &  Lef.  1)  that  the  petition  should  be  dis- 
missed as  praying  relief  in  the  alternative 
under  two  inconsistent  agreements ;  the  Court 
gave  leave  to  amend  the  petition  by  abandon- 
ing the  relief  prayed  by  the  original  petition. 
Power  V.  The  CoUege  ofPh/siciana,  7  L  C.  R.  104. 
(R) 

4.  Afteran  absolute  order  for  the  sale  of  lands 
in  the  I.  £.  Court,  a  petition  was  presented  in 
the  Court  of  Chancery,  praying  a  sale  of  the 
same  lands,  and  in  the  meantime  a  receiver. 
Heldj  that  the  receiver  was  ancillary  only  to 
the  sale,  and  that  the  prayer  for  the  sale  being 
bad  under  12  &  13  Vic,  c.  77,  s.  42,  the  peti- 
tion must  be  amended  by  praying  the  receiver 
only,  and  this  without  nrejudice  to  any  ques- 
tion as  to  costs  incurred  in  the  Master's  office 
on  the  petition  before  amendmeiit. — O'Beime 
y.  iJetttfe,  H.  Jur.  N.  8.  403.    (R.) 

n.  2.  j.  Affidavits  annextd. 

5.  A.,  on  behalf  of  herself  and  her  infant 
children,  filed  a  bill  against  B.,  tenant  in  com- 
mon with  her  husband,  C,  alleging  that  at  C.'s 
death,  B.  entered  into  receipt  oi  the  whole 
rent,  claimed  the  whole,  and  kept  possession 
of  the  title  deeds,  for  want  whereof  ptf s.  could 
not  proceed  at  law.    The  bill  prayed  that  the 
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ptfs.  might  be  pat  into  possession  of  C.'s 
moiety ;  an  account  of  its  rents  since  his 
death ;  and  for  the  deeds.  A.  did  not  make  an 
affidavit  that  the  deeds  were  not  in  her  pos- 
session. Held,  that  snch  an  affidavit  is  not 
necessary  in  a  case  in  which  ptfs.  have  a  right 
to  sue  in  EUjuitj  albmde,  and  that  a  demurrer 
for  want  of  it  was  bad  in  substance. 

The  demurrer  did  not  state  specifically  the 
parts  of  the  relief  or  statement  to  which  it  ap- 
plied.    Uddy  bad  in  form. 

The  mother  was  a  co-ptf.  BM,  not  a  mis- 
joinder.—/bTCorMy  T.  AalcA,  9  I.  E.  B.  206. 

1.  A  petition  under  the  Court  of  Chancery 
Regulation  Ireland  Act  1850  may  be  verified 
by  the  affidavit  of  the  solicitor,  when  the  short 
form  prescribed  by  the  Act  cannot  be  used ; 
but  X)i%  facts  must  not  be  verified  in  that  form. 
— Bennett  v.  Cooper^  3  I.  Jur.  3.    (C.) 

2.  No  summary  order  can  be  made  on  a  pe- 
tition not  verified  pursuant  to  the  15th  sec.  of 
the  Court  of  Chancery  Regulation  Ireland  Act 
1850.  In  such  case  it  must  be  heard  as  a  cause 
petition.— iSiacit^poofe  v.  Stott,  3  I.  Jur.  62.  (C.) 

8.  In  general  cause,  petitions  should  be  ve- 
rified by  the  petitioner. 

Form  of  order  on  an  application  that  a  pe- 
tition be  received  without  the  affidavit  of  the 
petitioner. — Montgomery  v.  Eyrt^  1  I.  C.  R. 
120 ;  3  I.  Jur.  28.    (R.) 

n.  2.  k.  Suppression  of  Facts, 

4.  In  appljring  for  a  receiver  under  the  Judg- 
ment Acts,  the  judgment  creditor  should  state 
every  material  fact  affecting  his  demand.  If 
he  withhold  any,  he  will  not  be  allowed  his 
costs. — Lane  v.  Townsend,  8  I.  £.  R.  53.    (R.) 

5.  A  conditional  order  for  the  appointment 
of  a  receiver  under  the  Sheriffs  Act  (5  &  6 
IT.  4,  c.  55)  having  been  obtained  in  the  Court 
of  Exchequer,  the  solicitor  for  another  judg- 
ment creditor,  who  had  knowledge  of  the 
Exchequer  order,  presented  a  petition  for  a 
receiver  to  the  Lord  Chancellor  suppressing 
the  fact  of  the  Exchequer  order.  The  Court 
dismissed  the  petition,  and  directed  that  the 
solicitor  should  not  have  the  costs  of  the 
petition  against  his  client. — Dahf  v.  />.,  9 
f.E.R.461.    (R.) 

6.  An  order,  for  the  appointment  of  a  re- 
ceiver, should  state  that  the  Court  has  been 
informed  by  the  petitioner's  solicitor  that  no 
order  for  a  receiver  has  been  made  over  any 
part  of  the  lands  of  the  respondent,  either  in 
this  Court  or  the  Court  of  Exchequer,  unless  a 
special  case  is  made  for  the  appointment  of  a 
second  receiver. — Clarke  v.  M'Mahon,  9  I.  E. 
R.462.    (R.) 

n.  3.  Supplemental  BUL 

7.  Ptf .,  having  charged  C,  named  a  deft.,  to 
be  out  of  the  jurisdiction,  but  having  omitted 
to  pray  process  against  him  on  his  coming 
within  the  jurisdiction — Heldy  entitled,  never- 


theless, to  cotta  of  a  supplemental  salt  insti- 
tuted to  compel  him  to  join  as  a  conveying 
party  in  the  aeed  to  the  purchaser  under  the 
decree.—  Oldham  v.  Willens,  1  Dr.  &  WaL  717. 
(C.) 

8.  Semble—ThAt  when  a  suit  abates  by  the 
death  of  the  personal  representative,  the  ad- 
ministrator ae  bonis  non  of  the  deceased  may 
be  brought  before  the  Court  by  bill  of  revivor; 
and  a  supplemental  bill  is  not  necessary. — 
if*ri«man  V.  B^  3  L  £.  R.  193.    (E.E.) 

9.  Whenever  an  old  interest  is  transmitted 
to,  or  a  new  interest  vested  in  a  new  party, 
after  the  institution  of  the  suit,  strictly  speak- 
ing, that  is  supplemental  matter,  although  it 
occurs  before  issue  joined.  In  some  cases, 
the  new  party  has  been  brought  before  the 
Court  by  amendment. — Carnegie  t.  Johnson,  3 
I.  E.  R  197.    (E.E.) 

10.  If  a  party,  who  has  been  made  a  deft,  as 
assignee  of  an  insolvent  debtor,  dies  pending 
the  cause,  a  supplemental  bill  is  necessary  to 
bring  the  new  assignee,  appointed  in  place  of 
the  deceased,  before  the  Court.  The  forty- 
first  section  of  the  late  Insolvent  Act  (3  &  4 
Vic,  c,  107)  applies  only  to  the  cases  of 
plaintiffs,  and  not  to  defendants. — Meagher  v. 
I/Maroy  3  I.  E.  R.  471 ;  FL  &  K.  269.    (R.) 

11.  When  a  plaintiff  assigns  his  interest,  the 
Court  will  not  allow  his  assignee  to  come  in 
by  an  amended  bill,  but  will  leave  him  to  file 
a  supplemental  bill.  —  Magraih  v.  Heron,  FL 
&  K.  237 ;  3  L  E.  R.  476.    (R.)  • 

12.  When  the  cause  abates  by  the  death  of 
a  sole  plaintiff,  and  it  becomes  necessary  to  file 
a  bill  of  revivor  and  supplement,  it  may  be 
done  without  the  order  of  the  Court  first 
obtained. 

But  when  the  cause  abates  by  the  death  of 
one  of  several  defendants,  and  it  becomes 
necessary  to  file  a  bill  of  revivor  and  supple- 
ment, the  leave  of  the  Court  must  be  first 
obUined.— Brcmm  v.  AUen,  3  I.  £.  R.  508. 
(E.E.) 

13.  Semble — ^If  no  title  is  shown  by  the 
original  bill  to  maintain  the  suit,  the  defect 
cannot  be  remedied  by  a  supplemental  bill 
stating  supplemental  matter  which  g^ves  a 
title.  — J5yme  v.  J5.,  4  I.  E.  R.  621 ;  2  Dr.  & 
War.  71 ;  1  Con.  &  L.  189.  —  [Affg.  Fl.  &  K. 
436.    (R.)] 

14.  The  plaintiff  claiming  under  a  judgment, 
sought  by  her  bill  to  have  the  benefit  of 
decrees  in  former  suits  by  which  real  estates 
of  the  deceased  debtor  were  decreed  to  be  sold 
to  pay  the  judgment  and  other  incumbrances; 
and  for  a  sale  of  other  estates  of  the  debtor 
which  had  not  been  included  in  those  decrees. 
Beldj  that  the  bill  was  a  supplemental  bill,  and 
not  an  original  bill  in  the  nature  of  a  supple- 
mental bill^  the  principle  of  the  decrees  being, 
that  the  real  estates  of  the  debtor  which 
descended  were  liable  to  pay  the  judgment, 
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and  this  bill  onlj  supplying  the  omission  in 
the  former  decrees. 

Passage  in  Mitf.  PL  73,  as  to  the  right  to 
maJLe  a  new  defence  to  an  original  bill  in  tbe 
natnre  of  a  supplemental  bill,  commented  on 
and  limited. — .aaifUe  y.  Browne^  10  L  £.  B. 
180.     (B.) 

1.  A  bill,  filed  in   1844,  to  raise  a  sum 
secured  on  a  term  created  bj  a  settlement  of 
1773,  stated  the  proceedings  in  a  suit  of  A,  y. 
B.  by  a  prior  judgment  creditor,  and  prayed 
the  benefit  of  the  decrees  and  accounts  there- 
in; that  tbe  decrees  might  be  carried  into 
execution,  so  far  as  necessary  for  the  plalntiff^s 
relief ;    and  a  sale  of  the  term.    The  cause 
stood  OTcr  at  the  hearing  to  make  two  minors 
parties  by  supplemental  bilL   One  of  them,  X., 
oy  answer,  impeached  the  decrees  in  the  suit 
of  A,  T.  B^  and  both  claimed  as  purchasers 
for  value,  under  a  settlement  of  1842,  made  by 
W.    At  the  hearing  of  the  supplemental  cause 
in  June    1847,  plainti£f  contended  that  X. 
could  not  impeach  the  decrees,  as  he  claimed 
under  W.,  who    had    acquiesced   in  them; 
and  an  order  was  made  that  the  further  hear- 
ing of  tbe  cause    should  stand  over,  with 
liberty  to  the  plaintiff  in  the  meantime  to 
bring  before  the  Court  the  parties  beneficially 
interested  in  the  decrees  in  A.  t.  B.    The 
plaintiff  filed  a  supplemental  bill,  setting  out 
the  whole  of  the  proceedings  in  A,  t.  £.,  and 
tbe  suit  of  1844 ;  assignments  of  the  judgment 
and  sum  decreed  in  ^.  t.  ^.  for  the  benefit  of 
W.,  charging  that  W.  and  X.,  and  the  parties 
claiming  under  the  assignment  in  A.*s  ri^t, 
could  not  object  to  have  the  decrees  carried 
into  execution ;  and  praying  that  they  might 
be  carried  into  execution  against  them,  and 
that  the  plaintiff   might  have  the    benefit 
thereof ;  or,  if  the  Court  shuuld  be  of  opinion 
that  they  could  not  be    carried    into  exe- 
cution according  to  the  terms  thereof,  with 
such  modification  as  to  the   Court    should 
seem  meet ;  and  that  plaintifiPs  claim,  and  all 
prior  and  contemporaneous  charges,  might  be 
raised  by  a  sale  of  the  term  of  1773.    The 
Court  refused  to  take  the  bill  off  the  file  as 
irregular ;  but  —  Hdd,  on  demurrer,  that  the 
order  of  June  1847,  though  it  authorised  the 
filing   of  a  supplemental  bill  to  bring  new 
parties  before  the  Court,  did  not  warrant  the 
making  of  a  new  case ;  and  that  the  case  of 
estoppel,  and   the  prayer  that  the  decrees 
might  be  modified  and  altered,  was  a  new  case 
and  not  warranted  by  the  order. 

StmbU — The  frame  of  the  suit  and  relief 
prayed  being  altered,  all  the  necessary  parties 
to  Uie  suit  of  1844  should  be  parties,  particu- 
larly the  party  representing  the  term  of  1773. 
—M'Namara  v.  Blake,  1 II.  E.  R.  627.  (R.)— 
[Affd.:  12LE.R,362.    (C.)] 

2.  All  the  parties  to  the  original  bill  being 
dead,  the  cause  was  set  down  in  the  names  of 
the  parties  to  a  supplemental  bill  only. — 
BM,  regular ;  that  parts  of  the  answer  to  the 
original  bill  could  be  read  as  of  an  answer  in 
the  cause  at  hearing ;  and  that  it  was  not  to 
be  treated  as  an  answer  in  another  cause. 

The  allegation  made  in  a  bill  to  prevent  a 


demurrer  for  multifariousness  was  unproved; 
but  it  appeared  that  the  accounts  might  be 
such  as  to  render  the  suit  not  multifarious. 
Hdd,  that  an  objection  for  multifariousness, 
though  made  by  the  answer,  could  not  be 
sustained. 

Qtiatrt — If  the  objection  should  not  be 
pleaded  ?-4ikfcr»(m  v,  Pratt,  12 1.  £.  B.  603.  (C.) 

3.  When  a  deft,  becomes  insolvent  pending 
the  suit,  the  provisional  assignee  is  properly 
made  a  party  thereto  by  supplemental  bill. — 
Roddy  V.  J/o/foy,  13  L  E.  B.  90.    (B.) 

4.  Chattels  real  were  mortgaged,  and  judg- 
ments were  recovered  by  the  mortgagee  against 
the  mortgagor,  as  collateral  securities  for  the 
sums  advanced  on  mortgage.  The  mortgagor 
having  died,  a  bill  was  filed  against  nis 
personal  representative  praying  an  account  of 
the  sums  due  in  respect  of  the  mortages;  a 
foreclosure  and  sale ;  and  an  account  of  the 
personal  estate  of  the  mortgagor.  The  per- 
sonal representative,  in  her  answer,  stated  her 
belief  that  the  chattels  real  were  adequate  to 
discharge  the  sums  due.  A  decree  was  then 
taken  for  an  account  of  those  sums,  and  of  the 
incumbrances  prior  or  contemporaneous  there- 
with, but  not  directing  any  account  of  the 
personal  estate  of  the  mortgagor.    A  report 

Pursuant  to  that  decree  having  been  maae,  a 
ecree  for  sale  of  the  chattels  real  was  pro- 
nounced. The  proceeds  of  the  sale  were 
insufficient  to  pay  the  sums  due  on  the  mort- 
gages. Held,  that  a  supplemental  bill,  after- 
wards filed  by  the  mortgagee  against  the 
personal  representative  of  the  mortgagor, 
praying  an  account  of  the  personal  estate  of 
the  mortgagor,  could  not  be  maintained;  such 
a  bill  was  accordingly  dismissed,  with  costs. — 
Joly  V.  Lei/den,  13  I.  E.  R.  444.    (C.) 

5.  In  1803  a  pension  was  granted  to  M.  for 
life.  In  1811  he,  by  indenture,  assigned  it  for 
value  to  D.,  his  heirs,  executors,  &c.  D. 
effected  two  policies  of  insurance  on  the  life 
of  M.,  and  died  intestate  in  1813,  leaving  W. 
his  heir,  and  seven  next-of-kin,  of  whom  W. 
was  one,  and  P.  was  another.  W.  died  in  the 
same  year,  having  devised  and  bequeathed  to 
his  son  N.  all  his  real  and  personal  property, 
and  having  appointed  testamentary  guardians 
of  N.,  an  infant.  They  appointed  X.,  a  solici- 
tor, son-in-law  of  P.,  their  general  and  law 
agent  in  the  management  of  the  property  of 
N.  The  administrators  of  D.,  treating  the 
pension  as  personal  property  of  D.,  in  1818 
authorised  M.  to  receive  it.  He,  until  1852, 
paid  the  premiums  on  the  policies  out  of  the 
pension,  and  equally  distributed  the  surplus 
amongst  the  seven  next-of-kin  of  D.,  or  tneir 
representatives  or  assigns.  In  1820  N.  attained 
age,  and  continued  X.  as  his  general  and  law 
agent  until  the  latter*s  death,  in  1825.  P. 
died  in  1824,  and  from  her  death  until  that  of 
X.,  in  1825,  he,  in  right  of  his  wife,  received 
a  moiety  of  P.*s  supposed  one-seventh  of  the 
pension.  In  1821  N.  obtained  letters  of  ad- 
ministration de  6ofits  non  to  W.,  and  in  1826 
he  obtained  like  letters  to  D.  In  1842  M.  re- 
purchased, for  value,  their  supposed  shares  of 

I  the  pension  and  policies  from  some  of  the 
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next-of-kin  of  D^  and  in  the  same  year  re- 
porchated  also,  for  value,  from  N.,  his  supposed 
one-seventh  of  the  policies  and  pension,  which 
latter  he  had  np  to  that  time  received  from 
M^  as  residuary  legatee  of  W.,  one  of  the 
seven  next-of-kin  of  D.  The  deed  by  which 
N.  assigned  that  one-seventh  to  M.  was  pre- 
pared by  M.,  and  in  reciting  the  deed  of  1811, 
Dy  which  M.  had  assigned  the  pension  to  D., 
bis  heirs,  &c^  it  omitted  the  word  ^  heirs." 
N.  was  executor  and  co-trustee  with  T.  of  the 
wiU  of  P.,  and  in  1826  N.  and  T.  filed  a  biU 
in  Chancery  to  administer  P.*s  personal  estate ; 
and  as  she  was  entitled  to  one-seventh  of  the 
personal  estate  of  D^  as  one  of  his  seven  next- 
of-kin,  in  1828  N.  and  T.  amended  thefr  bill 
by  making  all  those  next-of-kin  and  their 
representatives,  &c.,  parties ;  and  by  praying 
an  account  and  administration  of  the  personal 
estate  of  D.  also.  In  1882  the  usual  decree 
to  account  was  pronounced.  O.  was  the 
solicitor  of  N.  and  T.,  as  plaintiffs  in  the 
suit ;  but  M.  acted  in  it  as  solicitor  for  N.  in 
bis  capacitv  as  administrator  of  D.  and  W. 
The  deed  oi  1811  was  never  produced  before 
the  Master.  In  a  charge  filed  in  1850  by  O., 
on  behalf  of  the  plaintiffs,  the  pension  was 
treated  as  part  of  the  personal  estate  of  D., 
and,    as  such,  divisible,  together   with  the 

Solicies,  amongst  his  seven  next-of-kin.  Their 
ealings  (which  had  been  numerous)  with  it 
since  1813  were  specified  in  that  charge  (in- 
cluding the  re-purchases  by  M.).  Its  devolu- 
tion in  the  character  of  personaltv,  together 
with  that  of  the  policies,  was  traced  from  1813 
to  1850.  In  May  1851,  the  Master,  by  his 
report,  also  treated  the  pension  as  personalty, 
and  allocated  it  and  the  policies  amongst  the 
seven  next-of-kin  of  D.,  and  their  representa- 
tives ;  and  (inter  eos)  to  M.,  the  shares  which 
he  bad  re-purchased.  No  exception  having 
been  taken  to  that  report,  it  was  confirmed  by 
a  final  decree  in  July  1851.  In  Feb.  1851,  a 
demand  had  been  made,  on  behalf  of  the 
Revenue,  of  legacy  duty  upon  the  pension. 
N.,  being  advised  to  resist  it,  for  that  purpose 
obtained  a  copy  of  the  deed  of  1811  from  M., 
in  whose  custody  it  had  always  remained,  and 
then  first  became  aware  of  the  limitation  of 
the  pension  to  D.  and  his  heirs.  N.  then  ex- 
pressed his  wish  to  O.  and  M.  that  the  report 
should  not  be  signed  until  the  liability  of  the 

?ension  to  legacy  duty  should  be  aeclded. 
'he  Master  having  set  aside  a  sum  to  meet 
the  amount  of  the  legacy  duty,  O.,  thinking 
N.  thereby  sufficiently  protected,  and  being 
pressed  forward  by  other  parties  in  the  cause, 
caused  the  report  to  be  signed,  and  set  down 
the  cause  for  nearing ;  and  the  final  decree  of 
July  1851  was  then  made.  In  Jan.  1852  the 
Court  of  Exchequer  decided  that  the  pension 
was  not  liable  to  legacy  duty,  inasmuch  as, 
upon  the  death  of  D.,  it  devolved,  under  the 
deed  of  1811,  upon  his  heir,  W.  Accordingly 
N.,  as  devisee  of  all  the  real  estate  of  W., 
presented  a  petition  nraying  that  the  decree 
of  July  1851  should  oe  re-heard,  the  report 
reviewed,  and  all  its  findings  with  respect  to 
the  pension  struck  out,  and  that  it  should  be 
declared  that  the  premiums  on  the  policies 
should  have  been  borne  by  the  personal  estate 


of  D.,  and  not  by  the  pension ;  and  that  in 
taking  the  account  of  that  personal  estate, 
credit  should  be  given  to  N.  against  it,  for  the 
premiums  paid  out  of  the  pension,  and  that 
provision  should  be  made  for  their  future  pay- 
ment out  of  the  personal  estate  of  D.  The 
cause  came  on  for  re-hearing  simultaneously 
with  a  motion  on  behalf  of  N.,  that  the  report 
should  be  sent  back  to  be  reviewed,  neld^ 
that  the  mistake  in  supposing  the  pension  to 
form  part  of  the  personal  property  of  D.,  was 
common  to  all  parties,  and  that  there  was  not 
any  fraudulent  suppression  of  the  deed  of 
1811,  or  of  the  nature  and  contents  of  it  by  X. 
or  M.,  or  any  other  person. 

That  the  title  of  the  next-of-kin  of  D.,  and 
their  representatives,  for  so  many  years,  fol- 
lowed by  possession,  and  acquiesced  in  by  N^ 
ought  not  to  be  disturbed;  and  that  even 
were  the  Court  disposed  to  ffrant  relief  to  N., 
no  conditions  which  it  could  impose  would 
sufficiently  protect  purchasers  and  others 
claiming  under  the  next-of-kin  of  D. ;  and 
that  the  petition  should  be  dismissed,  and  the 
motion  refused,  with  costs. 

That  N.  could  not  have  obtained  relief  by 
a  supplemental  bill,  in  the  nature  of  a  bill  of 
review,  because  he  had  become  aware  of 
the  contents  of  the  deed  of  1811  before  the 
report  was  signed,  or  the  decree  of  July  1851 
pronounced. 

Quare — Whether  it  was  not  alone  a  fatal 
objection  to  the  petition  of  re-hearing  and 
the  motion,  that  thev  were  on  behalf  of  N. 
only,  and  not  joined  in  by  his  co-plaintiff, 
T,?^White  V.  Mansergh,  2  I.  C.  R.  898 ;  5  I. 
Jur.  73.    (C.) 


II.  4.  Supplemental  Bill  in  the  Nature  of  a  BiU 

of  Review, 

1.  A  petition  for  the  renewal  of  a  lease  was 
dismissed  on  the  ground  that  the  respondent 
was  a  purchaser  of  the  reversion  under  a  deed 
for  valuable  consideration,  without  notice  of 
the  lease.  The  petitioner  afterwards  dis- 
covered from  the  witness  to  this  deed,  who  had 
been  solicitor  for  the  grantor,  that  the  lease 
sought  to  be  renewed  had  been  handed  over 
to  the  purchaser  at  the  time  of  the  execution 
of  the  deed.  It  not  appearing  whether  the 
name  of  the  witness  could  have  been  pre- 
viously discovered  from  the  memorial  of 
registry — Held,  that  the  petitioner  should 
be  at  liberty  to  file  a  supplemental  cause 
petition,  in  the  nature  of  a  petition  of  review, 
to  have  the  cause  reheard. 

The  practice  of  a  solicitor  voluntarily 
making  an  affidavit  revealing  circumstances 
connected  with  the  business  of  his  former 
client,  whereby  that  client  may  be  rendered 
liable  to  an  action,  disapproved  of. — Bcarton  v. 
/Sampson,  2  I  Jut.  N.  S.  361.    (R.) 

n.  5.  Supplemental  BiU  in  the  Nature  of  a  BiU 

ofBevivor, 

2.  When,  after  decree,  the  interest  of  the 
principal  defendant  was  assigned,  the  assignee 
was  not  permitted  to  intervene  without  being 
made  a  party  by  supplemental  biU. — CroJU  t. 
if  i^dK  6  I.  E.  R.  878.    (R.) 
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1.  The  Court  baa  anthoritj,  under  the  5  & 
6  Vic^  c.  105,  to  permit  the  assignee  of  a 
judgment  creditor  to  continue  in  his  own 
name  the  proceedings  of  his  assignor  under 
the  Judgment  Creditors  Acts. — DaUt  y.  Blake, 
lOL  E.B.36.    (R.) 

%,  When  a  personal  representatiye  sues  or 
is  sued,  and  dies,  the  administrator  de  bents  non 
maj  proceed  or  be  proceeded  against  by  bill 
of  reriTor,  or  by  bill  of  revlTor  and  supple- 
menL  But  he  is  not  bound  so  to  frame  his 
bill ;  he  may  at  his  election  file  an  original 
bilL  An  administrator  obtained  a  decree 
declaring  a  judgment  to  be  held  on  trusts. 
The  ju<^ment  was  afterwards  fraudulently 
assigned,  and  the  administrator  <ie  bonis  nen 
filea  a  bill  stating  the  proceedings  in  the 
original  suit,  making  the  assignee  a  party,  and 
praying  that  he  might  be  declared  entitled  to 
the  benefit  of  the  decree,  and  accounts  and  in- 
quiries thereby  directed,  and  to  an  assignment 
of  the  judgment  or  original  relief,  if  he  was 
not  entitl^  to  the  benefit  of  the  suit  and 
decree.  Held^  on  demurrer,  that  the  bill,  being 
an  original  bill  as  to  the  assignee,  the  ptf. 
could  not  hare  proceeded  by  bill  of  reviTor ; 
and  although  the  bill  might  have  been  filed 
as  a  bill  of  reyiror  and  supplement  as  against 
the  representative  of  the  deft,  in  the  original 
suit,  it  was  sustainable  as  against  him  either 
as  an  original  bill,  or  as  an  original  bill  in  the 
nature  of  a  sapplemental  bill. 

The  57th  G.  6.  does  not  apply  to  an  original 
bill  in  the  nature  of  a  supplemental  bill. — 
Bayfield  y.  (T Shaugknessy,  12  L  £.  R.  68.    (R.) 

3.  A  bill  was  filed  to  set  aside  a  f.  f.  grant, 
and  a  subsequent  sale  to  the  grantee  of  the 
ttskt  reserved  thereby.  The  decree  declared 
the  f.  f.  grant  Toid  as  against  the  ptf. ;  but 
that  he  was  not  entitled  to 'impeach  the  sale 
of  the  rents;  that  W.,  and  other  defts.,  and  all 
proper  parties,  should  join  in  conveying  the 
lands  to  the  ptf. ;  that  he  and  all  proper 
parties  should  join  in  proper  clauses  ana  cove- 
nants in  such  conveyance,  or  by  a  separate 
deed,  as  the  Master  should  approve  of,  to 
secure  the  rent;  that  W.  and  other  defts. 
should  pay  the  ptf.  the  costs  of  setting  aside 
the  f.  f.  grant;  and  further  directions  were 
reserved.  W.  died.  The  ptf.  filed  a  bill  of 
revivor  and  supplement  against  his  personal 
representative,  who  demurred.  Held,  that  the 
Court  would  not  assume  that  nothing  remained 
to  be  done  under  the  decree  by  the  deft.,  as 
the  final  decree  might  direct  an  account  of 
the  rents,  or  that  the  deft,  should  join  in  the 
eonveyance,  and  therefore  the  case  fell  within 
the  exception  to  the  rule  against  revivor  for 
untaxed  costs. — Fitzmaurice  v.  SadUer,  12  I.  £. 
B.  136.    (R.) 

4.  When  a  deft,  becomes  insolvent  pending 
the  suit,  the  provisional  assignee  of  the  Insol- 
rent  Court  is  properly  made  a  party  to  the 
suit  by  supplemental  bill. — Eoddv  y.  MoUoy, 
18LE.  R.90.    (R.) 

5.  A  supplemental  bill  in  the  nature  of  a 
bill  of  review,  founded  on  newly  discovered 


facts,  cannot  be  maintained  when  these  facta, 
if  known,  would  not  have  interfered  with  the 
decrec—iVoaoii  y.  Peard,  10 1.  C.  R.  283.   (C.) 


n.  6.  When  a  Bill  of  Review  Ues — necessary 
steps  to  bring  it,  by  and  against  whom 
it  may  be  brought, 

6.  K.  devised  a  fee-simple  estate  to  his 
eldest  son,  F.,  in  tail  male,  with  power  to 
charge  £200  each  for  his  daughters ;  remainder 
to  W.,  K.'s  second  son,  in  tail  male;  and  left 
to  each  of  his  ten  younger  children,  a  legacr 
of  £100  net,  charged  on  the  estate.  On  F.'a 
marriage,  a  portion  of  his  wife's  fortune  was 
applied  in  discharge  of  these  legacies.  F.  died 
without  issue  male,  but  leaving  two  daughters, 
who  entered  into  possession,  claiming  under  a 
prior  will  by  whicn  F.  was  made  tenant  in  fee. 
An  ejectment  was  brought  by  W.  There  was 
a  reference  to  arbitration,  a  bill  and  cross  bill; 
and  a  decree  in  1816  establishing  the  later 
will ;  and  declaring  that  whatever  the  Master 
should  find  had  been  paid  by  F.  in  exonera- 
tion of  the  estate  should  be  charged  on  it. 
This  decree  was  not  enrolled.  In  1820  the 
Master  found  that  certain  sums  had  been  ad- 
vanced by  F.  in  payment  of  the  legacies  to  his 
brothers,  and  in  exoneration  of  the  lands,  and 
among  others  £100  paid  to  W.,  as  a  younger 
child.  There  was  a  final  decree  in  1881,  by 
which  the  report  was  confirmed,  and  a  sale 
ordered,  to  pay  these  sums.  In  1840  a  bill  was 
filed  to  reverse  the  proceedings  in  the  cause, 
and  the  decrees  of  1816  and  1881.  Held,  that 
as  the  decrees  did  not  declare  the  legacies  a 
charge  on  the  lands,  and  as  It  did  not  appear 
on  what  the  Master's  report  was  founded, 
there  was  no  error  apparent  on  the  face  of  the 
record;  add  that  as  to  W.'s  £100  the  decree 
was  right. 

Difference  between  a  bill  of  review,  and  a 
bill  in  the  nature  of  a  bill  of  review  j  and 
doctrine  of  the  Court  respecting  them.  The 
time  for  filing  a  bill  of  review  is  regulated  by 
analogy  to  the  time  limited  by  the  6  G,  1,  c.  6, 
(/r.)  for  bringing  a  writ  of  error,  i.e.,  twenty 
years  after  the  judgment,  and  five  years  after 
the  disability  of  the  ptf.  in  error,  if  any,  has 
been  removed. — Kelly  v.  Lennon,  1  Jon.  &  L. 
806 ;  7 1.  E.  K  98.    (C.) 

7.  In  a  renewal  suit  against  the  defendant, 
tenant  for  life,  and  his  eldest  son,  the  ques- 
tion was,  whether  the  denomination  X.  was 
included  in  the  lease,  or  was  part  of  an  ad- 
joining farm  held  by  the  plaintiff  for  a  deter- 
minable interest  ?  A  decree  was  made  for  a 
renewal,  referring  it  to  the  Master  to  enquire 
and  ascertain  the  boundaries.  The  interest 
in  the  farm  having  afterwards  expired,  Uie 
defendant  brought  an  ejectment  for  X.,  which 
the  plaintiff  defended,  and  obtained  a  verdict. 
Defendant's  son  having  died,  and  his  second 
son,  a  minor,  become  tenant  in  tail,  a  new  bill 
was  filed  against  the  defendant  and  this  son, 
which  stated  the  ejectment,  and  that  the 
question  tried  in  it  was  identical  with  that 
iuYolved  in  the  reference;  but  the  decree 
made  in  1844,  which  accorded  with  the  prayen 
onl^  directed  the  former  decree  to  be  carried 
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ont  between  the  pftrties.  In  1845,  the  son, 
beinff  of  age,  barred  the  entail,  and  conreyed 
the  lee  to  the  deft.  A  bill  was  then  filed 
reljing  on  the  ejectment,  and  praying  a  decla- 
ration that  it  was  aoDecessary  to  carry  on  the 
reference,  and  that  the  former  decrees  might 
be  in  other  respects  carried  out.  UM,  that 
such  relief  was  a  rariatioo  of  the  decree  of 
1844,  which  could  not  be  giren  without  re- 
hearing the  cause ;  and  SembU,  this  was  a  bill 
of  review,  which  should  not  have  been  filed 
without  leave  of  the  Court — CkuUv.M*Gim- 
cvdbEy,  11  L  £.  R.  312.    (C.) 

1.  To  sustain  a  bill  of  reriew,  proceeding 
on  facts  discovered  after  the  decree  complained 
of  was  pronounced,  it  must  be  shown  that 
leave  to  file  \i  was  regularly  obtained  from  the 
Court. 

To  sustain  a  bill  of  review,  for  error  ap- 
parent on  the  decree  complained  of,  it  is  not 
enough  that  the  bill  contains  allegations  that 
the  decree  is  erroneous ;  error  on  the  face  of 
the  decree  must  be  shown. — TommofY.  WkUe, 
1  H.  L.  Cas.  160.— [5«e6  L  E.  R.  808.  (R.) ;  6 
CL  &  F.  786 ;  8  H.  L.  Cas.  1 ;  5  L  Jur.  821. 
(H.L.)]  •      

n.  7.  a.  Bin  of  Revivor:  Orimnal  Bill  in  the 
Naturt  of  a  Bill  ofAevivor, 

2.  Semble — A  suit  may  be  revived  for  costs, 
where  the  party  to  receive  them,  or  the  PArty 
to  pay  them,  has  died  before  taxation. — Barry 
T.  StaweO,  Flan.  &  K.  1 ;  8  I.  £.  R.  18.    (R.) 

8.  It  is  not  necessary  to  revive  a  cause,  to 
enable  the  Court  to  discharge  itself  of  the 
fund.—Fetnam  v.  Kirby,  4  I.  £.  R.  822.  (E.£.) 

4.  Husband  and  wife  file  a  bill  respecting 
the  real  property  of  the  wife.  Husband  dies 
before  decree.  Thereupon  the  deft,  enters  a 
rule  that  the  wife  surviving  do  revive  or  con- 
tinue the  cause  within  ten  dajSy  or  in  default 
that  the  bUl  be  dismissed  with  costs.  This 
rule  is  irregular,  and  will  be  set  aside  with 
cosU,—JohnMon  v.  Biron,  5  L  £.  R.  154.  (£.£.) 

5.  A  cause  abated  by  the  death  of  a  sole 
plaintiff.  His  executor  filed  a  bill  of  revivor, 
not  seeking  an  answer,  and  served  subpoenas, 
but  did  not  (although  the  defts.  had  appeared) 
enter  the  rule  to  revive.  Motion  that  the  bill 
of  revivor  be  dismissed  with  costs  for  want  of 

? prosecution,  pursuant  to  the  82nd  G.  O.,  re- 
used with  costs;  that  Order  not  being  an 
authority  for  such  an  application.  The  de- 
fendant subsequently  moved  for  an  order  that 
the  plaintiff  might  enter  the  rule  to  revive 
within  a  limited  time,  and  in  default  of  his  so 
doing,  that  his  bill  be  dismissed  with  costs. 
The  Court  granted  the  motion. 

Semble— Lee  v.  1,-1  Hare,  617,  was  rightly 
decided.— Poirer  v.  Daviee,  5 1.  £.  R.  448.  (R.) 

6.  Qiuere — ^Whether  a  cause,  in  which  there 
has  been  no  subpoena  served,  and  no  appear- 
ance, can  be  revived  by  bill  of  revivor? — Foiter 
V.  Thompson,  2  Con.  &  L.  568  ;  6  I.  £.  R  168. 
(C.) 


7.  The  prorisioBal  aidgnee  of  the  Insolvent 
Debtors*  Court  was  made  a  deft,  to  the  suit, 
and  died.  Held,  that  the  new  provisional  as- 
signee might  be  made  parl^  to  the  suit  by 
bill  of  revivor  merelv. — M'doOum  v.  Crawford, 
6L£.  R.217.    (£.£.) 

8.  On  the  argument  of  a  plea  to  a  bill  of 
revivor  the  Court  is  not  at  liberty  to  look  into 
the  original  bilL  The  case  must  be  decided 
on  the  facts  stated  in  the  bill  of  revivor  and 
the  plea.  When  the  facts  did  not  fully  ap- 
pear therein,  the  Court  reserved  to  the  deit. 
the  benefit  of  the  plea,  and  directed  it  to 
stand  over  until  the  hearing  of  the  cause. 

A  suit  may  be  revived  as  to  part  of  the 
matter  in  litigation.— Da^yoa  v.  KeOy,  10  L 
KR.295.    (R.) 

9.  When  matter  of  defence  arises  subse- 
quently to  a  decree  in  a  cause  which  after- 
wards becomes  abated,  it  may  be  pleaded  to 
the  bill  of  revivor.  It  is  not  necessary  to  file 
a  cross  bill  to  get  the  advantage  of  it. — Dabf 
V.  Kirwan,  10 1.  £.  R.  812.    (R.) 

10.  Underthe  decree  to  account  in  a  suit  in- 
stituted by  A.,  a  creditor  on  the  inheritance, 
B.  having  a /wtjiM  charge  on  a  500  years' term, 
proved  it,  and  it  was  reported.  The  cause 
was  brought  to  a  final  hearing,  and  a  decree 
made  for  a  sale  of  the  inheritance,  to  pay 

A.  and  the  other  creditors.  Supplemental 
suits  were  afterwards  instituted  by  A.*s  repre- 
sentatives, who  were  ultimately  settled  with, 
and  no  sale  was  had.  B.'s  representatives  filed 
a  bill  praying  the  benefit  of  the  former  decree, 
and  to  have  a  sale  of  the  term,  making  A*8 
representative  a  notice  party.    Heid,  that  as 

B.  was  not  entitled  to  such  a  decree  as  was 
made  in  A.*s  suit,  it  could  not  be  carried  out 
for  the  plaintiff,  or  cut  down  so  as  to  be 
limited  to  the  term,  at  least  in  the  absence  of 
A.'s  representatives,  who  might  still  have 
rights  under  iX,—M'Namara  v.  BUtke,  11  L  E. 
R.465.    (C.) 


n.  7.  b.  Bid  of  Revivor  under  the   Chancery 
Regulation  {Ireland)  Act  1850. 

11.  When  a  sole  petitioner  dies,  the  matter 
cannot  be  revived  by  suggestion  under  the  29th 
sec.  of  the  Ch.  Reg.  (^Ir,)  Act  1850.  An  order 
must  be  obtained,  authorising  the  petitioner 
to  file  a  petition  in  the  nature  of  a  petition 
of  revivor.  Form  of  order  in  such  a  case. — 
Wr<^  V.  FbOard,  2  I.  C.  n.  7S.    (R.) 

12.  No  order  to  revive  is  necessary  after  ser- 
vice of  notice  of  a  suggestion  under  the  29th 
sec.  of  the  Ch.  Reg.  (/r.)  Act  1850,  if  the  parties 
served  are  not  under  a  disability. — Wddridge 
v.3/'Jran€,2I.C.R833.  (R)— [See  also  Ar- 
cellY,  Gibbingt,  2 1.  C.  R.  480.  (C.) ;  Long  v.  L^ 

6  I.  Jur.  194.  (R) ;  Nason  v.  Peard,  2  I.  C.  R. 
553,  and  5  I.  Jur.  347.  (R.) ;  Bowes  v.  Wattm, 

7  I.  Jur.  188  ;  I^all  v.  Farmery  5  L  Jur.  347 ; 
Hartley  y,  M^  4  I.  Jur.  333 ;  Johnson  v.  Madden, 
6  L  Jur.  161.  (R) ;  APMahon  v.  C^Keliy,  2  I. 
Jur.  N.  S.  251 ;  Corr  v.  C,  6  I.  Jur.  N.  S. 
211.  (R.) 


Revivor. 
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1.  When  an  assignee  in  bankniptcy  or  in- 
solrencj  has  been  changed,  the  leave  of  the 
Court  of  Chancery  must  be  obtained  for  filing 
the  suggestion  to  rerire,  pursuant  to  the  283ra 
sec.  of  the  Bankruptcy  and  Insolrency  Act. — 
Jtf*Coait«y  T.  (;»yim<,  8  I.  C.  R.  33.    (R.) 

2.  The  assignee  of  an  insoWent  mortgagor 
filed  a  bill  for  an  account  and  for  redemption 
of  a  mortgage.  Two  cause  petitions,  for  the 
same  purpose,  were  afterwards  filed,  but  were 
dismissed  with  costs.  A  new  assignee  having 
been  appointed,  he  moved  under  the  Bankrupt 
Act  (20  &  21  Fic,  c.  60),  to  be  substituted  by 
suggestion  as  ptf.  HM,  that  the  costs  of  the 
dismissed  petitions  must  be  paid  before  the 
suggestion  could  be  entered. — [Affg.  s.  c,  8 
L  C.  R  33.  (R.)]— Jf'Conitey  v.  Gwwwe,  10 1. 
C.R.261.    (C.A.) 

3.  A  suit  to  revive  a  decree  for  payment  of 
money  must  be  brought  within  20  years  from 
the  date  of  the  decree,  if  there  has  been  no 
payment  or  acknowledgment  of  payment  in 
the  meantime. — Dunne  v.  DcyUy  10  L  C.  B. 
602 ;  5  I.  Jur.  N.  S.  208.    (C.) 

4.  The  Court  cannot  order  service  out  of 
the  jurisdiction  of  the  notice  of  a  suggestion 
to  revive.— iJossAorowaA  v.  Boute.  8 1.  C.  R.  489. 
(C.) 

5.  When  a  petition  under  the  Mortgage 
Acts  has  abated,  it  must  be  revived  by  peti- 
tion and  not  by  motion. — Burke  v.  MaAonu^  5 
LC.  R.345.    (R.) 

[For  Revivor  under  The  Chancery  (Ireland) 
Act  1867,  see  sec.  157  of  30  &  81  Vic^  c.  44 ; 
and  General  Orders  of  1867,  Nos.  141  to  143 
inclusive.] 

n.  8.  Amended  Bia, 

6.  A  demurrer  does  not  lie  to  an  amended 
bill  for  referring  throughout  to  the  original 
bill,  and  repeating  its  entire  contents  and 
prayer. 

SembU — A  deft,  may  move  for  all  costs  un- 
necessarilv  occasioned  by  such  an  amended 
bill,  or  refer  it  for  prolixity. 

Ptf.,  in  his  original  bill,  made  out  title  to 
an  estate,  and  prayed  relief  as  heir-at-law; 
but  afterwards,  and  after  all  the  defts.  had 
answered,  discovered  a  marriage  settlement, 
which  limited  the  estate  to  a  trustee  for 
the  use  of  ptf.,  his  brother,  and  sisters,  in 
equal  shares.  Held,  that  ptf.,  in  his  amended 
bUl,  might  vary  his  case  so  as  to  make  out 
title,  and  pray  relief  according  to  his  real 
rights.— Peeii  v.  Custen,  S.  i  Sc.  161.    (R.) 

7.  Ptf.  and  her  younger  children  filed  their 
original  bill  to  raise  a  jointure  and  portions 
out  of  T.  Deft.,  her  eldest  son,  by  answer,  in- 
sisted that  ptf.*s  husband,  tenant  in  tail  of  T., 
had  not  done  any  act  to  bar  the  entail ;  and 
claimed  T.  as  issue  in  tail.  Ptf.  filed  an 
amended  bill,  making  her  younger  children 
defts.,  snd  claiming  dower  or  johiture  out  of 
T.  Qutere — Was  this  an  original,  or  an  amended 
bill  ?—  Walsh  V.  Wl,  Jon.  &  C.  62.    (E.E.) 

8.  After  the  defts.  had  answered  in  a  suit  by 


husband  and  wife,  relating  to  the  wife's  sepa- 
rate estate,  leave  was  given  to  amend  the  bill  by 
striking  out  the  name  of  the  husband  as  a  co- 
ptf.,  he  having  lately  become  insolvent,  and 
by  substituting  in  his  stead  the  name  of  a 
party  to  sue  as  the  wife's  next  friend;  and 
also  by  inserting  the  names  of  the  husband 
and  his  assignee,  as  parties  defts.,  upon  the 
terms  of  the  proposed  next  friend  giving  se- 
curity by  recognixance,  with  sufficient  sureties, 
for  the  costs  already  incurred  ;  the  Court  de- 
clining to  require  such  security  for  future 
costs.— Ring  v.  Nettles,  3  I.  £.  R.  53.    (R.) 

9.  Before  issue  joined,  an  infant  tenant  in 
tail,  hoTU  pendente  lite,  raav  be  made  a  party  by 
amendment. — Greer  v.  Alercer,  3  I.  £.  R.  385. 
(E.E.) — [Apportionment  of  the  costs ;  Greer 
V.  Mercer,  4  I.  E.  R.  706.    (E.E.)] 

10.  A  bill  stating  new  matter,  conformably 
to  the  62nd  G.  O.  of  1834,  is  to  be  considered 
as  one  record  with  the  original  bilL  There- 
fore, a  party  brought  before  the  Court  by  it 
cannot  aemur  to  it  for  wsnt  of  equity,  if  there 
be  sufficient  in  the  two  bills  to  sustain  the  case 
against  him.— Byrne  y.B.,  4  I.  E.  R.  621.  (C.) 

11.  An  order  to  amend  without  prejudice  to 
process,  is  a  side-bar  rule  which  the  ptf.  takes 
at  his  peril. 

A  deft,  who  has  answered  cannot  be  struck 

out  of  the  bill  by  amendment.    v.  Zwick- 

erman,  6  I.  £.  R.  22.    (E.E.) 

12.  When  a  contract  has  been  executed,  a 
deft,  cannot  impeach  it  without  a  cross  bill. — 
Nash  V.  Flyim,  6 1.  £.  R.  666 ;  1  Jon.  &  L.  162. 
(C.) 

13.  Under  the  76th  Rule  the  ptf.  has  six 
weeks  to  except  to  the  answer  to  an  amended 
bill  for  insufficiency. — Garveyr.  Uaues,  11  I. 
E.  R.270.    (R.) 

14.  A  bill  by  an  executor  to  carry  into  exe- 
cution the  trusts  of  a  will,  and  for  payment  of 
an  annuity  thereby  granted,  stated  that  an 
agreement  had  been  entered  into  by  the  deft, 
with  one  K.  to  pay  the  annuity,  and  that  pre- 
mises had  been  assigned  to  secure  it;  and 
that,  after  the  death  of  K.,  R.  procured  an 
assignment  of  the  premises.  The  answer 
stated  that  the  ptf.  had  assigned  the  premises. 
The  bill  was  amended,  pravlng  that  the  as- 
signment might  be  declared  fraudulent  and 
void.  Held,  that  the  amended  bill  was  not  a 
departure  from  the  original  bill,  nor  was  there 
any  misjoinder. — Tonuinson  v.  Cox,  1  L  Jur. 
17.    (C.) 

16.  Striking  a  ptf.*s  name  out  of  the  bill  is 
not  an  amendment  by  side-bar  rule  within  the 
49th  G.  O.  1843.— Vonc«  v.  Ranfurky,  1.  I. 
Jur.  284.    (R.) 

16.  Amendments  of  cause  petitions  are  to 
be  made  without  alteration,  erasure,  or  inter- 
lineation, by  stating  the  matter  of  the  amend- 
ment at  the  foot  of  the  petition  after  the 
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Discovery.  [PLEADING BILL.]  Interpleader. 


A  solicitor  may  be  nuule  a  party  to  a  bill  to 
set  aside  a  deed  for  fraud  if  he  be  a  party  to 
the  frand,  and  costs  are  prayed  against  him. 
^Kelly  V.  Jackson,  13  L  E.  R.  129.    (R.) 


n.  11.  Bill  for  Discovery  only. 

1.  The  Commissioners  of  Ch.  Don.  filed  a 
bill  against  A.  and  B.,  seeking  a  dLscovery  of 
the  estates  in  fee-simple,  fee-tail,  and  other 
freehold  and  leasehold  estates  of  the  testatrix; 
and  of  all  her  personal  estates  and  effects, 
&c.  The  bill  set  out  the  will,  from  which  it 
appeared  that  the  testatrix  devised  all  her 
freehold  and  leasehold  estates  to  A.  for  lifb, 
remainder  to  B.  for  life;  remainder  (except 
as  to  a  certain  rent)  to  the  Commissioners, 
upon  trust  to  renew  leases  and  apply  rents, 
&c. ;  and  appointed  A.  and  B.  executors  of 
her  will.  The  bill  prayed  that  an  account 
might  be  taken  of  her  freehold  and  leasehold 
estates,  &c.,  and  that  the  title-deeds  relating 
thereto  might  be  brought  into  Court;  but 
did  not  state  that  the  personal  assets  of  the 
testatrix  were  insufficient  for  the  payment  of 
her  debts.  It,  however,  averred  that  the  defts. 
had  paid  a  special  bequec^t  in  her  will  men- 
tioned. Demurrer  to  so  much  of  the  bill  as 
sought  discovery  of  the  estates  tail  of  the 
testatrix,  andt)f  her  personal  estate  and  effects 
(except  chattels  renl),  allowed. — Commissioners 
of  Ch,  Don.  V.  Espinasse,  3  I.  £.  R.  324 ;  Fl.  & 
K.  164.    (R.) 

2.  When  a  bill  seeks  a  discovery  of  neces- 
sary parties,  an  objection  for  want  of  parties 
will  not  generally  be  allowed. — Sherlock  v. 
Disney,  13  L  E.  B.  233.    (B.) 


II.  12.  Interpleader  Bill, 

8.  On  application  for  an  injunction  in  a 
possessory  suit,  a  conditional  order  for  both 
injunctions  to  issue  (to  the  party  and  the  She- 
riff) will  be  granted. — Bidcbtlph'y,  Aiolloy,  2  I. 
E.  R.228.    (R.) 

4.  Course  of  proceeding  in  possessory  suits. 
^Sherrock  v.  Chartres,  2  I.  E.  R.  230.     (C.) 

5.  It  seems  that  a  possessory  bill  is  not  a 
proper  remedy  when  ptf.*s  legal  title  to  the 
possession  is  not  clear,  and  matters  of  account 
touching  ptf.'s  claim  are  in  dispute  between 
the  parties.— JSo//  v.  0*  Grady,  2  L  E.  R.  235. 
(R.) 

•  6.  Two  policies  of  insurance  effected  with 
the  same  company,  one  by  the  party  insured 
in  his  own  name,  the  other  in  the  name  of  a 
trustee,  were  assigned  by  deed  to  the  trustee 
in  whose  name  the  one  had  been  effected, 
upon  the  trusts  declared  in  a  contempo- 
raneous deed.  Those  trusts  were,  first,  to  pay 
debts  due  by  the  assignor,  which  were  not 
specified,  including  advances  made  by  the 
trustee  himself,  the  amount  of  which  was  not 
fixed ;  and  to  hold  the  surplus  as  a  provision 
for  the  daughters  of  the  assignor,  in  such 


shares  as  he  should  appoint.  Neither  of  the 
deeds  contained  any  declaration  that  the 
trustee's  receipts  should  be  good  discharges. 
After  the  death  of  the  insu^d,  his  adminis- 
trator  served  a  notice  upon  the  company,  re- 
quiring them  to  pay  him  the  amount  of  both 
policies.  Notices  were  served  by  one  of  the 
daughters  of  the  insured  and  the  husband  of 
another  daughter,  cautioning  the  company  not 
to  pay  the  amount  of  the  policies  to  the  exe- 
cutor of  the  trustee.  The  company  refused 
to  pay  the  amount  of  either  policy,  without 
getting  a  release  from  the  parties  beneficially 
interested  in  the  surplus  after  payment  of  the 
debts,  as  well  as  from  the  administrator ;  and 
filed  a  bill  of  interpleader.  After  the  filing  of 
the  bill  the  administrator  withdrew  his  notice. 
held,  that  as  to  the  policy  effected  in  the  name 
of  the  trustee,  there  was  no  case  for  inter- 
pleader, as  the  trustee's  executor  could  hare 
given  a  valid  discharge  for  the  amount  of  it ; 
and  as  to  that  the  bill  was  dismissed  with  costs 
against  the  trustee's  executor ;  but  the  parties 
who  served  the  notices  got  no  costs. 

That  as  to  the  policy  effected  in  the  name 
of  the  insured  himself,  the  administrator's 
notice  justified  a  bill  of  interpleader,  but  that 
when  that  was  withdrawn  the  ptf  s  should  have 
proceeded  no  farther,  and  were  not  entitled 
to  costs  after  that  date. 

To  support  a  bill  of  Interpleader  there 
must  be  a  clear  conflict  of  claims ;  and  a  claim 
by  a  trustee  who  has  the  legal  title,  and  claims 
by  various  contingent  trustees,  who  dispute 
one  another's  rights,  do  not  constitute  a  case 
for  an  interpleader  bill. — Glynn  v.  Locke,  2 
Con.  &  L.  21 ;  3  Dr.  &  War.  11 ;  6  L  E.  R.  61. 
(C.) 

7.  When  an  injunction  and  interpleader  bill 
is  filed,  the  Court  will  continue  the  injunction 
to  the  hearing,  if  there  is  a  question  to  be  dis- 
posed of  on  the  hearing. — Cochrane  v.  0*Brien, 
6LE.  R.312.    (R.) 

8.  A.  lodged  B.'s  money  at  a  bank,  and  took 
a  depobit  receipt  in  B.'s  name.  Afterwards  A. 
lodged  another  small  sum ;  and,  by  B.'s  autho- 
rity, took  a  deposit  receipt  for  the  w  hole  in  the 
name  of  B.'s  daughter,  X..  stating  that  it  was  a 
provision  for  her.  After  B.'s  death  A.  refused 
to  give  X.  this  receipt ;  and,  as  B.'s  adminis- 
trator, claimed  the  money.  The  bank  refusing 
to  pay  X.  without  the  receipt,  X.  and  A.  each 
brought  an  action  against  the  bank.  Held, 
that  the  .dealing  couclusivelv  constituted  the 
bank  debtor  of  X.  only,  and  that  they  could 
not  sustain  an  inter]>leader  siut. 

An  interpleader  bill  cannot  be  sustained, 
unless  the  claim  of  at  least  one  deft,  is  colour- 
able.—CocAranc  V.  O'Brien,  8  I.  E.  R.  241 ;  2 
Jon.  &  L.  380.    (C.) 

9.  A  bill  of  interpleader  having  been  filed . 
against  husband  and  wife,  separate  subpoenas 
and  notices  were  served  under  an  order  lor  the 
substitution  of  service,  requiring  them  to  ap- 

Eear  and  answer  at  different  times.    The  kus- 
and  appeared  and  filed  a  separate  demurrer, 
which  the  ptf.  set  4own  to  be  argued,  and 
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afterwardfl  mored  to  set  it  aside  for  irregu- 
larity. The  Court  refused  the  motion,  and 
made  an  order  nunc  pro  tunc  that  the  husband 
and  wife  should  defend  separately. 

By  a  deed  of  separation,  a  husband  and  wife 
conveyed  the  wife's  property  in  trust  to  pay 
an  annuity  to  the  husband,  and  the  residue, 
after  payment  of  her  debts,  to  the  wife ;  and 
the  trustee  coyenanted  to  pay  the  annuity 
to  the  husband.  The  wife  afterwards  required 
the  trustee  not  to  pay  the  annuity  to  the  hus- 
band; alleging,  on  the  opinion  of  foreign 
counsel  that  the  marriage  was  void.  The 
husband  brought  an  action  of  covenant  for 
the  annuity  against  the  trustee,  who,  having 
lodged  the  amount  in  bank,  filed  a  bill  of  inter- 
pleader against  the  husband  and  wife.  De- 
murrers to  the  bill  by  the  husband  allowed 
with  costs.— Doyi^  v.  bumoncd,  111. £. R. 342. 

1.  To  support  an  interpleader  suit,  there  must 
be  conflicting  claims.  Therefore,  when  a  re- 
version subject  to  a  lease  for  years  was  devised, 
and  the  testator's  heir-at-law  did  not  claim 
the  rent,  a  petition  of  interpleader  by  the 
tenant  against  the  heir-at-law  was  dismissed 
with  costs,  although  there  was  a  question 
irhether  the  devise  was  not  void  for  remote- 
ness. 

A.,  and  a  married  woman  and  her  hus- 
band were  entitled  to  the  reversion  upon, 
and  the  rent  reserved  by  a  lease.  A.  was 
entitled  to  one  moiety  ;  but  between  the  hus- 
band and  wife  arose  the  question,  on  a  settle- 
ment, whether  she  was  entitled  to  the  other 
moiety  to  her  separate  use  ?  All  three  bronght 
ejectment  for  non-payment  of  rent,  and  the 
lessee  filed  a  petition  of  interpleader.  HM, 
that  the  petition,  as  against  A.,  should  be 
dismissed^ 

Setubfe — If  several  are  entitled  to  rent,  and 
all  concur  in  demanding  it,  though  there  be 
conflicting  claims  between  them,  the  tenant 
cannot  maintain  an  interpleader  suit. — Elliott 
T.  Kempston,  15  L  C.  R.  120.    (R.) 

2.  L.,  agent  at  Belfast  for  the  owner  of  a  ship 
chartered  to  that  port,  had  acquired  equitable 
charges  on  the  freight  and  cargo,  and  was  also 
agent  for  the  charterers  and  consignees.  On 
the  vessel's  arrival  he  took  possession  of  her ; 
and  in  his  name  the  cargo  was  landed,  and 
stored  with  the  harbour  commissioners'  whar- 
fingers. Afterwards  a  company,  claiming  to 
be  assignees  of  the  ship  under  a  bill  of  sale, 
served  on  them  a  notice  purporting  to  be 
under  the  25  &  26  Ftc,  c.  63,  s.  68,  cautioning 
them  against  allowing  the  cargo  to  be  removed 
from  their  wharves  or  warehouses,  until  the 
company's  lien  for  freight  was  discharged. 
The  commissioners  thereupon  refused  to  de- 
liver any  portion  of  the  cargo  to  L.,  who 
brought  against  them  an  action  of  trover  and 
detinue  to  recover  it.  The  commissioners  ap- 
plied for  an  order  of  interpleader,  but  no  rule 
was  made  on  the  motion  to  show  cause 
against  their  summoning  order  being  made 
absolute.  The  commissioners  then  commen- 
ced this  interpleader  suit,  and  moved  for  an 


injunction  to  star  the  proceedings  at  law. 
Iieldy  that,  notwithstanding  the  provisions  of 
the  above-mentioned  Act,  the  case  properly 
formed  the  subject  of  an  interpleader  suit; 
and  that  this  Court's  jurisdiction  was  not 
affected  by  the  decision  of  the  Court  of  Law. 
— Belfast  IlarbwLr  Commrs,  v.  Lawther^  16  I.  C. 
R.  34.    (C.)— [5e«  s.  c,  17  I.  C.  R.  64.     (C.)^ 

n.  13.  BiU  of  Peace  and  Quia  Timet, 

3.  Persons  entitled,  as  executors,  to  a  lease 
of  ferries  over  the  river  Liffey,  filed  a  bilL 
stating  a  patent  by  which  the  Crown  had 
granted  all  the  ferries  on  that  river  to  the 
Corporation  of  D.,  and  that  the  Corporation 
had  granted  a  lease  of  them  to  their  testator ; 
that  one  of  the  defendants  having  been  in  the 
habit  of  ferrying  passengers  over  the  river  for 
hire,  they  brought  an  action  against  him,  and 
obtained  a  vci^ict  in  1841 ;  but  that  he  and 
two  other  persons  continued  to  carry  passen- 
gers across  the  river  for  hire.  They  prayed 
that  the  defendants  might  be  restrained  from 
ferrying  passengers  across  the  river  for  hire, 
within  the  limits  of  their  ferries.  One  of 
the  defendants,  who  was  not  a  party  to  the 
action,  stated  by  affidavit  that  tne  right  of 
the  Corporation  was  reputed  to  be  confined 
within  limits,  within  wlilch  he  had  not  in- 
fringed upon  their  right ;  and  that  neither  the 
Corporation,  nor  any  one  claiming  under  them, 
had,  within  the  memory  of  living  men,  claimed 
or  exercised  any  right  outside  those  limits,  or 
disturbed  the  ferries  of  other  persons  beyond 
them.  He  also  stated  that  the  plaintiffs  had 
recently  brought  an  action  against  him  for 
the  disturbance  of  their  ferries,  which  was 
still  pending.  Helcly  that  the  plaintiffs  were 
bound  to  show  upon  their  bill  an  actual  pos- 
session of  the  premises  for  three  years  at  least 
before  the  filing  of  the  bill,  and  that  they 
had  not  done  so  in  the  present  case. 

That  they  should  have  stated  their  case 
fullv  in  the  first  instance. 

Ihat  the  plaintiff  has  recovered  judgment 
against  the  defendant,  in  an  action  on  the 
case,  brought  for  di^^turbing  him  in  the  enjoy- 
ment of  the  possession  which  the  bill  seeks  to 
recover,  is  not  a  sufficient  statement  of  title 
of  plaintiff  in  a  possessory  bill. — Hemphill  v. 
Jf'Aenna,  6  I.  E.  R.  67;  2  Con.  &  L.  163; 
3  Dr.  &  War.  183.    (C.) 


n.  14.  To  PerpetuaU, 

4.  A  bill  to  perpetuate  testimony,  stated 
that  in  1838  L.  made  a  will.  In  1845  he  made 
another,  which  he  destroyed  in  1846.  L.  died 
intestate  in  1848.  His  heir-at-law  entered 
into  possession.  The  bill  then  stated  a  claim 
by  the  widow  of  L.  under  the  will  of  1838 ; 
and  prayed  that  the  testimony  of  the  witnesses 
thereto,  as  well  as  of  the  witness  who  destroyed 
the  second  will,  might  be  perpetuated.  Plea : 
that  there  were  tenants  in  possession  of  the 
real  estate  who  had  not  paid  rent  to,  or  ac- 
knowledged the  title  of  the  plaintiff;  and 
that  she  could  have  an  immediate  remedy  at 
law.  Held,  a  bad  plea. — Lindescuf  v.  X.,  1  I. 
Jur.  289.    (C.>-[Revg.  12  I.  E.  R.  508.  (a)J 
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n.  15.  BiU/or  Partition^  and  other  matters, 

1.  The  bill  stated  that  the  lands  of  B,  part 
of  which  contained  159  acres,  and  part  46 
acres,  had  been  for  many  years  before  1794 
held  by  the  same  tenants,  so  that  the  boun- 
daries became  confused.  That  in  1804  A. 
was  seized  in  fee  of  the  159  acres,  and  held 
fthe  46  acres  under  a  lease  from  X.  for  a  term. 
That  the  mearings  and  boundaries  of  the  46 
acres  had  not  since  been  ascertained,  the 
entire  of  the  lands  having  been  since  the 
lease,  as  they  had  been  for  100  years  before, 
held  by  the  same  persons,  who  were  owners 
of  the  fee-simple  lands.  That  they  had  been 
60  mixed  up  that  it  was  impossible  to  discover 
the  boundaries,  or  to  ascertain  where  the  46 
acres  were  situated.  The  bill,  after  deducing 
the  title  of  the  ptf.  from  A.,  stated  that  the 
deft,  claimed  to  be  entitled  to  the  46  acres 
as  assignee  of  X.,  and  that  the  ptf  .'s  interest 
under  the  lease  had  determined ;  and  prayed  a 
partition,  or  a  commission  to  ascertain  the 
boundaries.  Held,  on  demurrer,  that  the  bill 
could  not  be  sustained  for  a  partition,  as  no 
title  to  a  partition  at  law  was  shown  ;  nor  as  a 
bill  to  ascertain  boundaries,  as  the  parties  were 
independent  proprietors  ;  the  inference  being 
that  the  deft,  was  in  possession  of  the  46  acres, 
and  that  the  owner  of  the  fee-simple  lands, 
and  not  the  deft.,  was  responsible  for  the  con- 
fusion of  boundaries. 

Confusion  of  boundaries,  unless  it  arose 
from  the  deft.'s  misconduct,  is  not  per  se  a 
ground  for  a  bill  to  ascertain  boundaries. 

A  partition  will  be  decreed  in  Equity  only 
where  the  ptf.  would  be  entitled  to  a  partition 
at  Law.— O'iTara  v.  Strange,  11  I.  E.  R. 
262.    (R.) 


n.  16.  Discharge,    See  Practice,  Chabob. 
2.  The  Court  will  not  permit  a  discharge, 
sworn  and  filed,  to  be  amended ;  but  will,  in  a 
proper  case,  permit  a  further  discharge  to  be 
fi\tl--Fenton  y.  /%  8  I.  E.  R.  363.    (»•) 


n.  17.  Bill,  Possessory, 

3.  In  cases  between  landlord  and  tenant  a 
triennial  possession  is  not  necessary  to  sustain 
a  possessory  bill. 

Semble—Thtit  the  purchaser  of  a  reversion 
expectant  .on  a  demise  made  by  the  vendor 
may,  on  its  expiration,  maintain  a  possessory 
bill  on  the  vendor's  possession,  though  the 
tenant  has  not  acknowledged  the  purchaser 
as  his  landlord. 

Triennial  possession  is  necessary  only  in 
cases  of  forcible  possession  or  detainer. — 
Lefrog  V.  Lee,  H.  &  J.  721.    (E.E.) 

4.  Injunction  order  in  a  possessory  suit  set 
aside,  because  the  ptf.  had  not,  in  the  first 
instance,  fully  and  fairly  stated  his  case. — 
Dease  v.  Plunkett,  Dr.  Rep.  temp,  Sugden, 
265.    (C.) 

6.  Commissioners  appointed  by  a  grand 
jury  sold  the  materials  of  the  old  County 
Court-house;  and  in  1852,  with  the  grand 
Jury's  approval,  permitted  the  site  to  be  used 


as  a  market-place.  In  1859  they  gave  per- 
mission to  a  committee  to  erect  a  statue 
upon  a  spot  within  that  site ;  the  committee 
gave  C.  permission  to  erect  a  house  on  the 
comer  of  the  site.  Held,  that  the  commis- 
sisoners  had  sufficient  possession  of  the  site 
to  enable  them  to  maintain  a  suit  in  the  nature 
of  a  possessory  bill. — 0*Brien  v.  Consitlute^ 
6 1.  Jur.  N.  S.  5.    (C.A.) 

6.  A  possessory  petition  should  not  rely  on 
any  title  other  than  the  triennial  possession. 

A  possessory  petition  cannot  be  amended. — 
O'NeiU  V.  M^Erlmne,  16  L  C.  R.  280.  (R.) — 
[But  see  s.  c,  17  I.  C.  R.  86.    (C.A.)] 


n.  18.  Petition  under  the  Court  of  Oumctry 
Regulation  (Ireland)  Act  1850. 

ISee  13  &  14  Vic,  c.  89,  now  repealed  in  part 
by  the  30  &  31  Vic,,  c.  44,  sch.  A,  save  as  to 
pending  suits.  Sees.  1  to  14  point  out  the 
mode  01  proceeding  by  petition  under  the  Act 
of  1860,  instead  of  by  bill. — General  Orders, 
and  Orders  of  the  Masters  for  regulating  the 
practice  under  the  Act  of  1850,  were  made 
pursuant  to  the  power  given  bv  the  statute, 
on  the  81st  July  1851, 20th  Oct.  1851,  1st  Nov. 

1851,  26th  Jan.  1862,  2nd  Feb.  1852, 17th  AprU 

1852,  Nov.  1852,  25th  April  1853,  13th  Nor. 
1854,  19th  Jan.  1855,  23rd  March  1865,  13th 
June  1856,  26th  March  1857,  19th  May  1857, 
24th  June  1857,  29th  June  1857,  28th  AprU 
1858. — ISee  Gamble's  Chancery  Ohrders.] 

Sees.  15,  16,  17,  18,  19,  20,  of  the  Act  of 
1850,  regulate  the  mode  of  referring  cause 
petitions  in  a  summary  way  to  the  Master 
of  the  Court  for  final  decision. 

By  the  15th  sec.  of  the  Ct.  of  Ch.  Reg.  (/r.> 
Act  1850,  and  the  9th  G.  O.  of  July  1861, 
certain  classes  of  petitions  were  allowed  to  be 
referred  summarily  to  the  Masters  of  the 
Court  for  decision. 

By  the  Act : — 

I.  With  respect  to  the  Administration  of 
the  Real  and  Personal  Estate,  or  the 
Personal  Estate  of  a  Deceased  Person. 

II.  With   respect    to   the  Foreclosure  and 
Redemption  of  Mortgages. 
m.  With  respect  to  the  Appointment  of  New 
Trustees   under  any  Deed,  Will,  or 
other  Instrument. 

rV.  With  respect  to  the  Appointment  of 
Guardians,  and  the  Allowance  of 
Maintenance  to  Infants. 

V.  With  respect  to  the  taking  of  Partner- 
ship Accounts. 

And  under  the  General  Order : — 

1st.  Petitions  for  payment  of  judgment 
debts,  or  debts  by  recognizance,  by  the  sale  of 
lands  or  otherwise. 

2nd.  Petitions  for  payment  of  the  arrears  of 
annuities,  or  tithe  or  other  rentcharges. 

3rd.  Petitions  for  payment  of  any  charge 
or  incumbrance  on  land,  whether  by  sale  or 
out  of  the  annual  rents  and  profits. 

7.   A  petition  for  payment  of    a  legacy 


Cause 
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charged  on  lands  comes  under  that  6.  O. — 
Kirk  V.  Edmautone,  1  I.  C.  R.  17.    (C.) 

1.  When  a  bill  woold  not  be  sustainable,  a 
petition  under  the  Ch.  Reg.  (Ir.)  Act  1860,  can- 
not be  supported.  Such  a  petition  is  open  to 
an  objection  for  multifariousness. 

Upon  a  petition,  plainly  open  to  such  an 
objection,  the  Court  will  not  pronounce  a 
•nmmary  order  of  reference,  without  notice. 

Costs  of  proceedings  before  the  Court  in 
such  a  petition  are  within  the  jurisdiction  of 
the  Court  only,  and  not  of  the  Master.  On 
petitions  for  the  administration  of  assets,  the 
Court  in  making  an  order  of  reference  to  the 
Master  will  include  a  direction  that  the  ptr.*s 
costs  already  incurred  shall  be  payable  to  him 
in  the  same'order  as  his  demand  (if  any),  and 
out  of  the  same  fund  or  by  the  same  party. — 
CumimffT,  Tay/or,  LC.R.  26;  3L  Jut. 66.  (C.) 

2.  Practice  as  to  making  summary  refer- 
ences.—i/itrpiiy  V.  Kelier,  1 1.  C.  R.  104.    (C.) 

3.  Though  a  bill  has  been  filed  on  the 
authority  of  a  reported  decision,  which  is 
afterwards  reversed,  the  Court  has  not  juris- 
diction, on  a  motion  under  6.  O.  82,  to  order 
that  it  be  dismissed  without  costs. — Cromn  t. 
Ifw7>*y,  1  I.  C.  R.  233.    (R.) 

4.  Practice  as  to  setting  down  the  petition 
in  the  list  of  causes  under  the  16th  sec. — 
Livesaw  r.  Maxwell,  1  L  C.  R.  264 ;  3  I.  Jur. 
260.    (C.) 

6.  As  to  petitions  by  several  legatees. — 
(TBrieH  V.  Westropp,  1  L  C.  R.  371 ;  3  I  Jur. 
367.    (C.) 

6.  Petition,  by  an  incumbrancer  and  an- 
nuitant, praying — not  redemption,  foreclosure, 
or  sale — but  the  appointment  of  a  receiver 
orer  lands,  subject  to  his  (the  petitioner's)  in- 
cvmbrance  and  annuity,  referred  under  sec. 
16  ;  although  a  petition  for  the  sale  of  the 
same  lands  has  been  previously  presented  in 
the  Incumbered  Estates  Court  by  the  owner  of 
the  lands.— Carter  v.  C,  1 1.  C.  R.  692.    (C.) 

7.  When  a  petition  is  presented  praying 
that  the  trusts  of  a  will  may  be  carried  into 
execution,  and  the  accounts  of  the  real  and 
personal  estate  taken  under  the  direction  of 
the  Court,  it  will  be  referred  under  sec.  16. — 
/Veaa  Y.  Crai>,  1  L  C.  R.  693.    (C.) 

8.  Petition,  praying  merely  a  receiver  over 
the  lands  referred.-— l&mie/f  y.  Briscoe,  1  L  C. 
R.694.    (C.) 

9.  Petition,  praying  the  extension,  of  a  re- 
ceiver, appointed  in  an  annuity  cause,  to  the 
petition  referred. — Puxley  v.  Hutchins,  I  I.  C. 
B.695.   (C.) 

10.  The  8th  6.  O.  of  the  3l8t  July  1861  ap- 
plies only  to  cause  petitions  presented  with 
respect  to  the  administration  of  real  or  per- 
sonal estate,  when  a  summary  order  is  sought 
for  under  the  Ch.  Reg.  (IrO  Act  1860,  sec.  16. 
^HohuM  Y.  Walker,  1  L  C.  R.  696.    (C.) 


11.  A  cause  petition  stated  a  mortgage  of 
lands  in  1816,  for  £600,  containing  a  covenant 
by  the  mortgagor  to  insure  his  life  for  that 
sum,  and  to  assign  the  policy  to  the  mortga- 
gee as  a  further  security  for  the  mortgage 
debt ;  and  prayed  the  usual  accounts  on  foot 
of  the  mortgage,  a  foreclosure,  a  sale  of  the 
lands,  and  that  the  petitioner  might  be  de- 
clared entitled  to  such  of  the  policies  men- 
tioned in  the  deed  of  1846  as  should  appear  to 
have  been  effected  as  a  further  security  for 
the  mortgage  debt.  Held,  that  notwithstand- 
ing the  prayer  for  relief  in  respect  of  the 
policies,  the  Court  had  power,  under  the  Ch. 
Reg.  (It.)  Act  1860,  s.  16,  to  make  a  sununary 
order  of  reference  upon  the  petition. 

That  when  such  an  order  has  been  made, 
the  Master  has  authority  to  deal  with  all  ob- 
jections to  the  petition  on  the  ground  of  mul- 
tifariousness, or  of  the  absence  of  proper 
parties.— IViyfor  v.  Ymnff,  1  I.  C.  R.  660 ;  4  L 
Jur.  88.    (C.) 

12.  A  cause  petition  presented  by  a  legatee  to 
administer  the  real  and  personal  estate  where 
some  executors  had  proved  but  others  had  not. 
Held,  a  proper  case  lor  a  summary  order  under 
the  16th  sec— Joaew  v.  CotmelL  1 L  C.  R.  716. 
(C.)  "^        ^ 

13.  In  making  the  order  on  summary  peti- 
tions no  special  directions  regarding  priorities 
will  be  ^ven,  these  being  matter  for  the 
Master.— i2ocAe  v.  Keller,  3  I.  Jur.  3.    (C.) 

14.  When  from  a  cause  petition  presented 
under  the  13  &  14  Fic,  c.  89,  s.  16,  it  appears 
that  a  sale  of  the  realty  was  the  only  relief  to 
be  had,  the  Court  would  not  make  an  order 
under  that  sec. — Rigney  v.  Coppinger,  3  L  Jur. 
137.    (C.) 

16.  When  a  cause  petition,  under  the  13  & 
14  Vic^  c.  89,  s.  16,  is  of  such  a  nature  as  to 
be  a  general  creditor's  administration  suit,  the 
Court  will  make  an  order,  though  a  sale  of 
the  realty  be  a  portion  of  the  reUef  prayed. — 
Jfifix  V.  if.,  3  I.  Jur.  137.    (C.) 

16.  The  Court  will  not  make  a  summary 
order  of  reference  upon  a  petition  under  the 
Ch.  Reg.  (Ir.)  Act  1860,  to  which  interro- 
atories  are  annexed. — Byan  y.  MuUigan,  1  L 
C.  R.  20 ;  3 1.  Jur.  13.    (C.) 

17.  The  Court  will,  in  order  to  save  expense, 
refer  in  the  first  instance  to  the  Receiver 
Master  a  cause  petition  under  the  16th  sec  of 
the  Court  of  Ch.  Reg.  (Ir.)  Act  I860.— ifiwpAjf 
V.  Harvnan,  2  I.  C.  R>  39.    (C.) 

18.  The  Masters  have  not  jurisdiction  to  hear 
and  determine  causes  except  in  the  absence  of 
the  Lord  Chancellor,  unless  the  case  is  within 
the  16thsecof the Ch.Reg.(Ir.) Act  1860.  Nor 
can  the  Lord  Chancellor  depute  them  to  hear 
causes  irrespectively  of  the  Act.  Therefore 
when  a  summary  order  was  made  under  the 
16th  sec,  and  it  turned  out  upon  facts  which 
appeared  in  the  office,  but  were  not  stated  in 
the  petition,  that  the  case  was  not  within  the 
16th  sec. ;  Hdd,  that  the  Master  had  not  juris- 
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diction  to  hear  or  to  dismiss  the  petition.  If 
the  Court  itself  has  not  jarisdiction  in  a  cause, 
it  must  be  dismissed  ;  but  if  the  particular 
branch  of  the  Court  before  which  the  cause  is 
heard  has  not  jurisdiction,  it  should  be  re- 
mitted to  that  branch  of  the  Court  which  has 
jurisdiction.— TFcufev.  Stewart,  2  L  C.  R.  166. 
(R.) 

1.  The  summary  order  on  petitions  pre- 
sented as  within  the  Ch.  Reg.  (Ir.)  Act  1850,  s. 
15,  merely  decides  that  the  subject  matter  of 
the  suit  is  within  that  sec. — GraJiam  v.  M^Ver- 
mott,  8  I.  C.  R.  488.    (C.) 

2.  When  a  petition  to  administer  the  assets 
of  a  testator  is  filed  by  the  executor,  who 
thereby  submits  the  construction  of  the  will 
to  the  Court,  such  petition  comes  under  the 
words  of  the  Ch.  Reg.  (Ir.)  Act  1860  s.  15.— 
SprcUt  Y.  DowUng,  6  I.  Jur.  155.    (M.O.) 

8.  A  cause  petition  to  raise  money  charged 
upon  lands,  alleg^g  that  the  respondent  pre- 
tended that  he  had  paid  the  charge,  was  hdd 
within  the  15th  sec.  of  the  Ch.  Reg.  (Ir.)  Act 
1850.— 5waii  V.  Urquhart,  6  I.  Jur.  287.    (C.) 

4.  Dismissal  of  petition  on  payment  of 
charge. — Dwyer  v.  Bakery  61.  Jur.  841.    (R.) 

6.  A  petition,  praying  an  account  of  the 
partnersnip,  is  within  the  15th  sec.  of  the  Ch. 
Reg.  (Ir.)  Act  1850.— Oireiw  v.  Oliver,  6 1.  Jur. 
849.    (C.) 

6.  A  petition  to  sell  lands  for  the  vendor's 
lien. — Anderton  v.  L,  ff  E.  By.  Co^  4  I.  C.  R. 
254.    (C.) 

7.  A  petition  praying  for  the  dissolution 
of  a  partnership,  as  ancillary  to  taking  part- 
nership accounts,  comes  within  the  jurisdic- 
tion conferred  by  the  Ch.  Reg.  (Ir.)  Act  1860, 
8. 16,— Wright  y.Perrin,  4  I.  C.  R.  492.  (C.) 

[See  also  Walsh  y.  Kinnelfy,4  I.  C.  R.  510. 
(C.)] 

8.  The  Masters  have  power,  in  cases  re- 
ferred to  them  under  the  15th  sec.  of  the  Ch. 
Reg.  (Ir.)  Act  1850,  to  order,  in  administration 
suits,  that  a  personal  representative  shall  file  a 
discharge  setting  forth  an  account  of  the  as- 
sets ;  and  to  grant  an  attachment  against  him 
if  he  disobeys  the  order. 

The  practice  in  this  respect  certified  by  the 
five  Masters. — Qlenny  v.  WooUeg,  4 1.  C.  R.  615. 
(R) 

9.  In  an  administration  suit,  the  Court  does 
not,  before  decree,  order  the  executor  or  ad- 
ministrator to  bring  money  into  Court,  unless 
on  a  distinct  admission  that  he  has  assets  in  nis 
hands.  In  a  case  referred  to  the  Master  under 
the  15th  sec.  of  the  Ch.  Reg.  (Ir.)  Act  1850,  an 
executor  de  son  tort,  by  his  discharge,  stated 
that  he  had  not  any  sum  whatever  of  assets  in 
his  hands;  but,  on  the  contrary,  was  in  ad- 
vance beyond  any  sum  which  had  been  realised 
out  of  the  assets.    HeM,  that  an  order  made 


by  the  Master,  directing  him  to  bring  money 
into  Court,  was  irregular. 

A.  was  discharged  as  an  insolvent  debtor  in 
1848.  In  1850  his  wife  became  entitled,  as 
one  of  the  next-of-kin,  on  the  death  of  her 
brother,  to  a  moiety  of  his  personal  estate. 
The  assignee  of  the  insolvent  filed  a  cause 
petition  against  the  executor  de  son  tort  of  the 
brother,  stating  that  he  sued  *^as  such  as- 
signee ;*'  but  without  stating  that  he  was  a 
creditor  of  the  insolvent,  or  that  he  had  en- 
tered judgment  against  him  pursuant  to  ss. 
78  &  79  of  the  Insolvent  Act  (8  &  4  Ftc,  c 
107\  and  without  making  the  wife  a  party. 
HtuL,  that  the  suit  was  unsustainable  for  want 
of  title,  the  property  not  being  v^ted  in  the 
assignee,  and  for  want  of  parties ;  and  that 
the  Master  had  not  power,  in  a  matter  referred 
to  him  under  the  15th  sec.  of  the  Ch.  Reg. 
(Ir.)  Act  1850,  to  make  a  decretal  order  direct- 
ing the  executor  to  bring  part  of  the  assets 
into  Court,  and  appointing  a  receiver  to  re- 
cover the  residue. 

A  suit  majr,  under  particular  circumstances, 
be  sustained  in  the  name  of  a  scheduled  cre- 
ditor of  an  insolvent,  to  make  his  property, 
acquired  after  his  discharge,  liable  to  his  debt. 
The  assignee  cannot  maintain  such  a  suit,  un- 
less he  be  a  creditor,  or  has  entered  up  judg- 
ment against  the  insolvent,  pursuant  to  ss.  78  & 
.79  of  the  Insolvent  Act. — Glennw  v.  Woolsew,  4 
I.  C.  R.686.    (R.) 

10.  The  petition  may,  in  certain  cases,  be 
verified  by  the  solicitor. — Byrne  v.  Coleman,  7 
I.  Jur.  63.    (C.) 

11.  Semble — A  cause  petition  cannot  be 
filed  under  the  15th  sec.  of  the  Ch.  Reg.  (Ir.) 
Act  1850,  aeainst  a  trustee  for  an  account. — 
Pounden  v.  Harvey,  7  I.  Jur.  284.    (C.) 

12.  A  cause  petition  may  be  presented  under 
the  15th  sec.  of  the  Ch.  Reg.  (Ir.)  Act  1850  for 
sale  of  a  policy  of  insurance. — Brahan  v.  Law' 
der,  7 1.  Jur.  288.    (C.) 

18.  Qucere — ^Whether  a  cause  petition,  pray- 
ing for  the  administration  of  personal  assets, 
for  the  purpose  of  obtaining  the  possession  of 
a  specific  chattel,  comes  within  the  15th  sec. 
of  the  Ch.  Reg.  (Ir.)  Act  1850  l—Cy Flaherty  v. 
0*/%  7  I.  Jur.  288.    (C.) 

14.  When  a  petition  has  been  referred  to  the 
Master,  under  the  Ch.  Reg.  (Ir.)  Act  1850,  sec. 
15,  the  Master  has  power  to  direct  the  service 
of  notice,  under  the  82nd  6. 0.  of  1851,  for  the 
purpose  of  binding  persons  by  the  proceedings 
in  the  cause.— iStcwiiy  v.  S.,  5 1.  C.  R.  416.  (C.) 

15.  A  cause  petition,  praying  an  account  of 
the  partnership  profits,  and  for  a  dissolution 
of  the  partnership,  is  within  the  15th  sec.  of 
the  Ch.  Reg.  (Ir.)  Act  1850,  and  should  be  ad- 
judicated upon  bv  the  Master. — Bolton  v.  Car- 
michael,  1  I.  Jur.  N.  8.  5.    (C.) 

16.  Petition  praying  a  dissolution  of  part- 
nership and  an  account  is  within  the  I5tn  sec. 
of  the  Ch.  Reg.  (Ir.)  Act  1850. 
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A  pftrtnerahip  was  entered  into  bj  deed  be- 
tween petitioner  and  respondent  as  solicitor 
and  attomejf  for  the  term  of  se'i^^years,  the 
petitioner  adrancing  a  som  of  £250  to  the  re- 
spondent in  consideration  of  the  benefits  to  be 
derired  from  the  partnership ;  the  profits  to 
be  dirided  in  the  proportions  of  three-fourths 
to  the  respondent,  and  one-foorth  to  the  peti- 
tioner; half -yearly  accounts  of  the  profits  to 
be  kept ;  the  petitioner  to  be  entitled  to  at 
least  £150  per  annom,  whether  the  profits  ad- 
mitted of  such  proportion  or  not.  After  the 
partnership  had  continued  for  14  months, 
dnring  which  no  account  of  the  partnership 
profits  was  rendered  by  respondent,  the  latter 
complained  of  oflfensiye  expressions  of  the 
petitioner,  which  were  repeated  to  him  by  a 
third  party ;  took  steps  to  dissolve  the  partner- 
ship ;  and  refused  to  accounL  or  return  the 
premium  or  any  part  of  it.  Udd,  that  peti- 
tioner was  entitled  to  a  return  of  a  proportion 
of  the  premium  equal  to  the  unexpired  term 
of  the  partnership— the  acts  of  the  respondent 
haring  led  to  the  dissolution  before  the  ex- 
piration of  the  term.— Bo&oa  r.  Carmichael,  1 
L  Jur.  N.  8.  298.    (M.O.) 

1.  A^  entitled  to  the  lands  of  6.,  devised 
them  to  B.  B.  mortgaged  6.  and  X.  to  C,  A. 
was  at  the  time  of  his  death  indebted  to  D. 
On  a  petition  filed  by  D.,  pra3rinff  for  an  ad- 
ministration of  A.*s  assets,  and  that  C.'s 
mortgage  miffht  be  thrown  on  X.  in  the  first 
instance.  Held,  that  the  suit  came  within 
the  jnrisdiction  conferred  by  the  Ch.  Beg.  (Ir.) 
Act,  8. 15.— Ifvrrc^  t.  Madden,  6  L  C.  B.  228. 
CC.) 

2.  The  jurisdiction  given  by  the  15th  sec. 
of  the  Ch.  Beg.  (Ir.)  Act  does  not  extend  to  a 
petition  for  the  appointment  of  a  new  trus- 
tee, when  it  prays  the  removal  of  an  existing 
trustee.— if  iris  V.  CTLoghUn,  61.  C.  B,  565.  (C.) 

3.  In  cases  under  the  Ch.  Beg.  (Ir.)  Act,  s.  15, 
the  M.  B.  acts  ministerially  OTi\y.--Johnson  v. 
WortAingtmy  2  L  Jur.  N.  S.  75.    (B.) 

4.  The  jurisdiction  of  the  Court  to  make  a 
snmmarv  order  of  reference  upon  petition 
nnder  the  15th  sec.  of  the  Ch.  Beg.  (Ir.)  Act, 
praying  the  appointment  of  guardians,  allow- 
ance of  maintenance,  settlement  of  a  scheme 
of  education,  &c.,  in  minor  matters,  will  be 
exercised  with  great  reluctance. 

StKuble — ^It  is  better  to  present  a  summary 
petition  in  the  minor  matter. — Gamett  v.  G., 
2  L  Jar.  N.  8.  814.    (C.) 

5.  The  jurisdiction  of  the  Court  to  make  a 
summary  order  of  reference  upon  petitions 
under  the  Ch.  Beg.  (Ir.)  Act,  sec.  15,  prayingthe 
appointment  of  guardians,  allowance  of  main- 
tenance, settlement  of  a  scheme  of  education, 
4c.,  in  minor  matters  will  be  exercised  with 
great  reluctance. 

Semblt — ^It  is  better  to  present  a  summary 
petition  in  the  minor  matter. — Fetherstone  v. 
Ifoore,  2  L  Jur.  N.  S.  815.    (C.) 

6.  When  a  tenant  for  life  permits  arrears 
of  interest  upon  charges  affecting  the  inherit- 


ance to  accrue  due,  the  claim  of  the  remain- 
derman to  impound  the  produce  of  the  life 
estate  is  a  fit  subject  for  reference,  under  the 
Ch.  Beg.  Act,  s.  15.— ATt/aoorM  v.  Mownteaikd, 
7LC.  B.60.    (C.) 

7.  A  petition  of  supplement  and  revivor, 
where  the  original  suit  has  been  referred 
under  the  15th  sec  of  the  Ch.  Beg.  Act^may 
be  referred  under  that  sec. — Dt  Bury  v.  Cooke, 
7LC.B.273.    (C.) 

8.  On  a  petition  presented  under  the  Ch. 
Beg.  Act,  s.  15,  for  the  appointment  of  a 
guardian  of  a  minor,  the  Court  does  not  in 
general  make  a  simple  order  under  that  sec. 

Proper  form  of  order. — BagtuiU  v.  B^  7. 1. 
C.B.514.    (C.) 

9.  The  15th  sec.  of  the  Ch.  Beg.  Act  is  not 
imperative.  The  power  confeired  by  that 
section  of  summarily  referring  to  the  Master 
petitions  for  the  appointment  of  guardians 
and  the  allowance  of  maintenance  to  infants 
ought  not  to  be  be  exercised. — CharkmUe  v. 
Tight,  9  I.  C.  B.  809 ;  Dr.  Bep.  toHp,  Napier, 
618.    (C.) 

10.  The  Masters  have  jurisdiction  in  cases 
referred  to  them  under  the  Ch.  Beg.  Act,  s. 
15,  to  make  orders  for  substitution  of  service. 
5/)^awe  V.  5.,  10  I.  C.  B.  49.    (B.) 

11.  In  1828,  a  bill  to  raise  a  charge  out  of 
lands  was  filed  in  the  Exchequer.  A  decree 
to  account  was  made  in  1830.  HM,  that  a 
petition  praying  the  benefit  of  the  former  pro- 
ceedings could  not  be  referred  under  the  Ch. 
Beg.  Act.,  s.  15. 

£eave  given  to  amend  the  petition  to  be 
referred  on  production  of  tiie  certificate  of 
amendment. — Neary  v.  CaOan,  10  L  C.  B. 
285.    (C.) 

12.  Under  pressing  circumstances,  an  order 
of  reference,  under  sec.  15,  was  made,  although 
the  petition  had  not  been  set  down  in  time. — 
WardT.  W^  10  L  C.  B.  465.    (C.) 

13.  Time  within  which  the  final  order  on  a 
petition  under  the  15th  sec.  should  be  made. — 
Moore  v.  Keogh,  10  L  C.  B.  501 ;  5  L  Jur.  N.  S. 
501.    (C.) 

14.  The  Masters  have  jurisdiction  to  re-hear 
causes  referred  to  them  under  the  Court  of 
Ch.  (Ir.)  Beg.  Act,  sec.  15,  but  have  only  the 
same  power  and  authority  as  the  Court,  and 
are  bound  in  the  same  manner  as  the  Court  in 
respect  to  the  period  within  which  causes  may 
be  re-heard. 

Observations  on  the  practice  in  the  liaster^s 
office  in  administration  suits. — Nason  v.  Peard, 
121.  C.  B.30.    (B.) 

15.  Summary  order  of  reference  of  a  suit  for 
administration  and  a  receiver,  made  without 
the  three  weeks'  demand  of  account  required 
bv  the  G.  O.— TTafcf  v.   Grier,  12  I.  C.  B.  88. 

88 
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1.  A  petition  bj  an  executor,  to  administer 
the  testator's  personal  estate,  stated  and  re- 
lied on  a  deed,  whereby  a  portion  of  the  assets 
was  assigned  to  petitioner.  The  petition  hay- 
ing been  referred  to  the  Master,  under  the 
Ch.  Reg.  Act,  s.  15,  no  charge  or  affidavit  was 
filed  impeaching  the  validity  of  the  deed. 
Heldj  that  the  Master  had  no  jurisdiction  to 
decide,  on  oral  evidence,  and  documents  pro- 
duced before  him,  wliether  the  deed  was  or 
was  not  fraudulent  and  void  against  creditors, 
under  the  10  Car.  1,  c.  3  /r.  (18  Eliz.^  c.  5,  Eng.) 

That  it  was  not  necessary,  to  give  the  Mas- 
ter such  jurisdiction,  that  a  cross  petition 
should  be  filed  to  set  aside  the  deed. — Carter 
V.  Dickinson,  13  I.  C.  R.  109.    (R.) 

2.  A  petition  by  a  vicar  of  parish,  to  recover 
tithe  rentcharge  from  the  owner  of  the  lands, 
is  within  the  Ch.  Reg.  Act,  s.  15,  and  the  9th  G. 
On  ISSh—Phmket  v.  Mallev,  8  I  Jur.  N.  S.  83. 
(M.O.) 

8.  When  a  petition  under  the  Ch.  Reg.  Act, 
has  been  verified  by  the  solicitor  and  not  by 
the  petitioner,  in  the  form  given  by  the  Act, 
the  Court  will  not  make  a  summary  order 
under  the  15th  sec.  Notice  must  be  served  of 
the  petition,  and  it  must  be  set  down  for  hear- 
ing as  a  cause  petition. — StackpooU  v.  Stottj  1 
I.  C.R.22.    (C.) 

4.  The  jurisdiction  created  by  the  Court  of 
Ch.  Reg.  Act,  8. 1 1,  is  one  to  be  exercised  with 
the  greatest  possible  caution.  All  facts  ma- 
teriid  to  the  formation  of  a  correct  decision 
upon  each  case  should  be  contained  within  the 
four  comers  of  the  petition. — In  re  O'ReiUy,  1 
I.C.R.497.    CC.) 

5.  The  Court  will  not  entertain  a  petition 
solely  to  appoint  trustees  under  the  Ch.  Reg. 
AcU—GabbeU  v.  Lloyd,  8  I.  Jur.  286.    (C.) 

6.  When  a  petition,  in  the  nature  of  a 
special  case,  is  presented  under  the  Court  of 
Ch.  Reg.  Act,  s.  11,  it  is  not  necessary  to  its 
maintenance  that  all  the  parties  interested  in 
the  question  for  adjudication  should  concur  in 
the  statement  of  facts  put  forward  in  the  pe- 
tition. 

Nor  is  the  sanction  of  the  Master  necessary 
to  such  a  petition  when  a  party  interested, 
but  not  a  petitioner,  is  under  any  of  the  dis- 
abUitiea  mentioned  in  that  section. 

Whether  the  rights  of  persons,  under  such 
disabilities,  should  be  bound  adversely,  must 
be  considered  in  each  case. 

It  is  indispensable  in  every  petition  under 
that  sec.  that  the  documents  relied  on  should 
be  fully  set  out  in  the  petition,  or  that  copies 
of  them  should  be  furnished  to  the  Court  and 
to  the  parties. 

A  petition  under  that  sec.  prayed  a  declara- 
tion of  the  invalidity  of  an  appointment  under 
a  power,  and  of  the  validity  of  a  subseouent  ap- 
pointment. Held,  that  the  donee  of  tne  power 
and  an  appointee  {tkfeme  covert),  whose  hus- 


band was  a  party,  were  necessary  parties. — 
In  re  (yReiUy,  1  L  C.  R.  208 ;  8  I.  Jur.  205. 
(C.) 

7.  B.'s  partner  in  trade  died,  bequeathing  to 
his  wife,  whom  he  appointed  sole  executrix,  his 
term  of  years  in  the  business  premises,  and  all 
other  his  property  whatsoever,  to  be  by  her 
divided,  at  her  death,  or  sooner,  if  she  should 
think  fit,  amongst  his  children  and  grand- 
children. She,  for  the  purpose  of  continuing 
the  business  with  B.,  entered  into  a  partner- 
ship agreement  with  him,  and  ralsea  money 
on  the  security  of  the  leasehold  interest.  The 
petitioners,  the  lenders,  had  express  notice  of 
the  purpose  for  which  the  money  was  bor- 
rowed ;  out  relied  on  advances  subsequently 
made  to  the  children  and  grandchildren  out 
of  the  profits  of  the  business.  The  petition 
referred  solely  to  the  securities  given  by  the 
borrower  in  her  character  of  executrix.  Held, 
that  under  such  a  petition  advances  subse- 
quently made  could  not  be  relied  on ;  and  that 
toe  petition  as  framed  should  be  dismissed, 
because  the  securities  were  originally  void,  the 
money  having  been  lent  for  an  improper  pur- 
pose —/n  re  Johnston's  Estate,  15  I.  C.  R.  260. 
(L.E.C.) 


in.  Dbmurher. 

[Under  the  Court  of  Chancery  (Ireland)  Re- 
gulation Act  1850,  demurrers  were  abolished. 

By  The  Chancery  Ireland  Act  1867,  the  Act 
of  1850,  and  the  practice  thereunder,  was 
abolished  ;  and,  by  sec.  64,  demurrers  again  al- 
lowed. The  practice  as  to  filing  demurrers  is 
regulated  by  the  46th,  47th,  48th,  53rd,  64th. 
55th  &  64th  General  Orders  of  1867.] 

Under  the  Old  System. 

1.  The  general  Form. 

2.  Speaking. 
8.  WhenitUes. 

a.  IngeneraL 

b.  For  want  or  Misjoinder  of  Parties, 

c.  For  Matter  of  Form,  or  Defective 

Statement. 

4.  When  overruled  by  Answer  or  Plea.  See 

Pleading,  Aj^swsb  7. 

5.  Amendment  of 

Under  The  Chancery  (/r.)  Act  1867. 


in.  1.  General  Form  of  Demurrer. 

8.  The  clerk,  deft.,  demurred  to  so  much  of 
the  bill  as  sought  an  account  of  the  alleged 
waste,  or  any  discovery  relating  thereto ;  and 
answered  the  rcbidue,  offering  to  account  for 
the  profits  of  the  trees,  the  cutting  of  which 
was  one  of  the  alleged  acts  of  waste.  Held, 
that  the  demurrer  should  be  overruled;  be- 
cause, being  a  demurrer  to  parts  of  a  bill,  it 
omitted  to  specify  those  parts;  because  the 
answer  to  one  of  the  charges  of  waste  had 
overruled  the  demurrer. — CramptoHY.  TheBi" 
shopofMeath,S.&Sc.2d7.    (R.) 

9.  A  general  demurrer  will  lie  when  one  of 
several  co-ptfs.  has  not  any  interest  in  the 
subject  matter  of  the  suit. 
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Qutn — Should  this  objection  prerail  if 
made  only  at  the  hearing? — Egan  y.  Heenan^  8 
L£.R.50;F1.  &K.39.    (R.) 

1.  A  creditor  of  a  Banking  Company  formed 
nnder  the  6  G^.  4,  c.  42,  after  the  Co.  stopped 
payment,  filed  a  bill  on  behalf  of  himself  and 
all  other  creditors,  &c^  against  one  of  the 
public  officers,  as  sole  deft.  The  bill  prayed 
that  in  pnrsnance  of  the  38  G.  2,  c.  1^  their 
demand  might  be  paid  out  of  the  society^s  per- 
•cHial  estate,  and  oy  the  society,  if  the  estate 
proTed  insufficient.  It  prayed  an  account  of 
the  personal  estate.  Demurrer  for  want  of 
^nity  and  want  of  parties.  Hddj  that  the  33 
G,  2,  applied  to  Companies  formed  under  the 
6  6.  4  ;  that  deft,  sufficiently  repre-sented  the 
shareholders ;  that  the  prayer  for  an  account 
of  the  personal  estate  of  the  partnership  was 
sufficient,  since  the  bdl  stated  it  was  sufficient 
to  pay  the  debts. — Fawcett  y.  Hodges^  3  I.  E. 
R.   232;   FL   &  K.  100.      (R.)— [Overruled : 

GTlalierty  Y.  M^DoweU,  6  H.  L.  Cas.  142  ;  2  I. 
Jur.  N.  S.  469.] 

2.  Demurrer  to  so  much  of  the  ptf.'s  bill  as 
seeks  any  discovery  from  the  deft,  whether 
the  deceased  was  possessed  of  any,  and  what 

I>roperty,  at  the  time  of  her  death  (except 
easehold  estates,  or  chattels  real,  and  shares 
in  the  Dublin  Cemetery  Company),  and  of  the 
profits  thereof;  and  whether  deft,  possessed 
zumself  of  all,  or  any  and  what  part  of  such 
personal  estate.  Held,  sufficiently  specific. — 
CommUnoners  of  Charitable  Donation*  ▼.  Eqn- 
iias«e,  FL  &  K.  164 ;  3  I.  £.  B.  324.    (R.) 

S.  The  8  G.  1,  c.  4  (Statute  of  Limitations), 
does  not  extend  to  Crown  bonds  or  recogni- 
sances, though  in  them  the  Crown  is  but  a 
trustee  for  a  subject.  A  demurrer  to  a  plea 
of  payment  founded  on  that  statute,  put  in 
to  a  sci./a,  on  a  receiver's  recognizance,  was 
therefore  allowed. — Reg,  v.  BayUy^  4  I.  £.  R. 
142  ;  1  Dr.  &  War.  213.    (C.) 

• 

4.  A  demurrer,  in  form  to  the  part  of  the 
bill  not  covered  by  plea,  but  in  fact  to  the 
whole  biU,  is  bad.  The  66th  G.  R.  does  not 
extend  to  a  plea  and  demurrer. — Baylee  v. 
Brtmmey  10  L  £.  R.  180.    (R.) 

5.  A.,  on  behalf  of  herself  and  her  infant 
children,  filed  a  bill  against  B.,  tenant  in  com- 
mon with  her  husband,  C,  alleging  that,  on 
C.*8  death,  B.,  entered  into  receipt  of  the  en- 
tire rents,  claimed  the  whole,  and  kept  pos- 
session of  the  title  deeds,  for  want  of  which 
the  ptf  s.  could  not  proceed  at  law ;  and  pray- 
ing that  they  might  be  put  in  possession  of 
C.^  moiety ;  and  an  account  of  the  rents  of  it 
since  his  death ;  and  the  title  deeds.  A.  did 
not  make  affidavit  that  the  deeds  were  not  in 
her  possession.  Heid,  that  such  affidavit  is  not 
necessary  in  a  case  where  the  ptf s.  have  a  right 
to  sue  in  Equity  aliunde^  and  that  a  demurrer 
for  want  of  it  was  bad  in  substance ;  that  the 
demnrrer,  not  stating  specifically  the  parts  of 
the  statement  or  relief  to  which  it  applied,  was 
bad  in  form ;  that  though  the  bill  could  not 
be  sustained  for  an  account  between  tenants 
in  common,  yet  the  infant  ptfs.  were  entitled 


to  such  account  against  the  deft. ;  and  that 
the  mother  being  a  co-ptf.  was  no  misjoinder. 

A  demurrer  ore  tenus  cannot  be  more  exten- 
sive than  the  demurrer  on  the  record. 

The  uncertainty  of  a  statement  is  ground  of 
special  demurrer,  and  cannot  be  relied  on 
upon  a  general  demurrer. — M^Carih/  y.  Batch, 
9LKR.206.    (R.) 

6.  The  Statute  of  Limitations  is  a  good  de- 
fence on  general  demurrer. — DMMne  v.  DoroMy 
13LE.  R.545.    (E.E.) 


in.  2.  Speaking  Demurrer, 

7.  A  decretal  order  in  another  cause  de- 
clared, that  persons  had  interests  in  the  sub- 
ject matter  of  the  present  suit,  in  which  the 
bill  did  not  state  those  interests,  or  make 
those  persons  parties.  Held,  on  demurrer,  for 
want  of  parties,  that  the  defts.  were  not  at 
liberty  to  refer  in  support  of  their  demurrer 
to  the  decretal  order,  to  show  the  interests  of 
the  parties ;  and  that  as  the  demurrer  stated, 
and  relied  upon  facts  not  appearing  upon  the 
bill,  it  was  a  speaking  demurrer,  and  as  such 
should  be  overruled. — J^Arof  v.  Doftagk,  Fl. 
&K.  481,  600.    (R.) 


m.  3.  When  it  lies, 

a.  Generally, 

b.  For  Want  or  Misjoinder  of  Parties. 

c.  For  Matter  of  Form  or  Defective 

Statement, 


m,  3.  a.  When  it  Kes  generaUy. 

8.  An  allegation  of  a  grant  made  in  the 
reign  of  Elward  m,  in  belaud,  for  the  im- 

Erovement  of  a  city  and  the  support  of  public 
uildings,  bridges,  highways,  and  establish- 
ments therein — Held,  a  sufficient  statement 
of  a  charitable  use,  and  of  a  use  which,  though 
made  to  a  civil  corporation,  will  be  enforced 
in  this  Court  as  a  trust. 

Such  a  gift  from  the  Crown  is  sufficient  to 
create  a  condition ;  and  the  Crown  might  in- 
sist on  the  forfeiture,  or  waive  it  on  the  per- 
formance of  the  condition,  so  as  to  give  this 
Court  jurisdiction  on  an  information. 

An  information  against  a  corporation,  and 
also  against  an  individual  officer  of  it,  making 
a  case  in  which  he  would  be  personally  liable, 
is  not  demurrable. — TheAtt.-Gen.r,  The  Corpn. 
ofLimtrick,  Beat.  Rep.  568.    (C.) 

9.  In  a  tithe  Bnit— Held,  that  the  bill  might 
have  been  demurred  to,  or  would  have  been 
dismissed  at  the  hearing,  on  account  of  the 
smallness  of  the  demand  ;  the  proper  remedy 
in  such  a  case  being  by  civil-bill  in  the  county 
wherein  deft,  resided,  though  the  lands  were 
situate  in  another  county. 

In  a  suit  in  Ireland  for  £6.  Is.  5d.  for  tithes 
— Held,  that  the  bill  might  have  been  demurred 
to,  since  it  did  not  allege  any  special  circum- 
stances, arising  from  combination  or  anv  right 
to  be  ascertained,  or  any  difficulty  in  the  way 
of  proceeding  at  law. — Disney  y.  Taaffe,  1  Dr. 
&  Wal.  94 ;  S.  &  Sc.  105,  113,  «.    (C.) 


700      When  it  lies.       [PLEADING^DEMURRER.]         GeneraUy. 


1.  The  clerk  of  a  patron,  who  had  recovered 
in  quart  impedit^  filed  a  biU  nnder  the  1  G,  2, 
c.  23,  against  the  presenting  bishop  and  his 
clerk,  for  an  account  of  the  intermediate  pro- 
fits. The  bill  charged  acts  of  interference 
with  the  profits,  and  of  waste  by  catting  trees 
and  otherwise,  **  by  the  def  ts.,  or  one  of  them," 
and  of  a  conversion  of  a  portion  of  the  profits 
"  to  their  own  use."  A  general  demurrer  by 
the  bishop  was  allowed. —  Creawton  v.  The 
Bishop  ofMeath,  S.  &  Sc.  297.    (K.) 

2.  When  a  bill  is  filed  for  relief,  which  the 
plaintiff  may  obtain  under  a  decree  in  another 
cause ;  Sembie — ^A  demurrer  for  want  of  equity 
on  that  ground  cannot  be  supported.  The 
proper  course  is,  to  obtain  a  restriaining  order. 
—jDUrcy  V.  B^a^A,  Fl.  &  K.  481.    (R.) 

8.  To  a  bill  by  the  heir-at-law  against  a 
mortgagor's  devisee,  C,  stating  (inter  aHa) 
the  outstanding  mortgage  in  fee,  and  praying 
that  ptf.  should  be  declared  entitled  to  the 
mortgagor's  real  estate,  notwithstanding  the 
will ;  and  that  t^.  should  deliver  up  possession 
thereof,  and  of  the  title  deeds,  and  should 
account  as  trustee  for  the  rents  already  re- 
ceived ;  a  demurrer  for  want  of  parties  was 
filed.  Held,  that  the  mortgagee  was  not  a 
necessary  partv,  since  his  rights  were  admit- 
ted, and  not  affected  by  the  suit. 

The  bill  sUted  that  in  1822,  C.  married  D., 
a  deft.,  and  that  C,  knowing  D.  to  be  alive, 
but  concealing  her  marriage,  and  bearing  her 
maiden  name,  in  1826  mimied  the  testator, 
who  never  discovered  the  prior  marriage; 
but,  believing  C.  to  be  his  lawful  wife,  de- 
vised to  C.  as  his  "  dear  wife  C.  M."  all  his 
real  estate,  &c.  The  bill  charged  that  tes- 
tator's belief,  that  C.  was  his  lawful  wife,  was 
the  sole  motive  of  the  devise;  and  insisted 
that  it  was  therefore  void.  Demurrer  for 
want  of  equity.  Hdd,  that  since  it  might  be 
inferred,  though  not  conclusively,  from  the 
statement,  that  C.*s  supposed  character  was 
the  sole  motive  of  the  devise,  ptf.  had  a  right 
to  rely  upon  the  charge,  as  part  of  the  case 
made  by  his  bill.  —  3f*Z>erOT0«  v.  Everitt,  I  L 
E.R.96.    (R.) 

4.  Deft,  demurred  to  the  bill,  on  five 
li;rounds,  one  of  which  suggested  a  fact  dehitr* 
the  bill,  and  another  contained  an  inadmis- 
sible averment.  Demurrer  overruled.  Held, 
that,  nevertheless,  at  the  hearing,  deft,  was 
entitled  to  demur  ore  tenus,  and  newly  assign 
some  of  the  original  causes ;  but,  if  he  did  so, 
should  pay  the  costs  of  the  hearing. — Daly  v. 
Kirwan,  1 1.  E.  B.  166.    (R.) 

6.  A  bill  stated  several  distinct  matters  of 
agreement,  all  of  which  might  be  described  as 
**  partnership"  matters.  In  the  statement, 
charges,  ana  interrogatories,  the  bill  applied 
the  term  **  partnership"  exclusively  to  one 
which  embraced  several  transactions;  and 
prayed  an  account  of  all  the  **  several  co- 
partnership transactions,  &e.,  and  that  the 
deft,  might  be  decreed  to  pay  the  sum  found 
to  be  due,"  &c.    The  deft,  demurred  to  so 


much  of  the  bill  as  related  to  the  agreement 
therein  called  the  **  partnership,"  and  to  the 
prayer  for  an  account  of  all  the  co-partner- 
ship transactions,  &c.  As  to  the  other  mat- 
ters of  complaint,  deft.  fuUy  answered  the 
bill.  The  prayer  being  single — Hdd,  that  the 
words  "  all  and  every  the  said  co-partnership 
transactions"  must  be  construed  to  include  aU 
the  matters  of  complaint,  and  that  therefore 
the  answer  overruled  the  demurrer. 

Since  the  Court  would  not  enforce  any  dis- 
covery respecting  the  contract,  called  the 
partnership,  it  being  against  the  policy  of  the 
law,  and  ptf.  being  particeps  criminisy  it  was 
ordered  that  deft,  might  file  another  demurrer, 
confined  to  so  much  of  the  bill  as  sooght 
discovery  or  relief  touching  that  partnership. 
—Fitzgerald  v.  Artkwre,  1 1.  E.  R.  184.    (R.) 

6.  In  1772,  y.  devised  real  estates  on  trust 
to  pay  an  annuity  to  his  daughter,  C,  and 
apply  the  surplus  rents  in  paying  debts; 
after  her  death,  in  trust  for  her  second  son 
and  the  heirs  male  of  his  body ;  it  being  V.'t 
intention  that  such  second  son  should  take  till 
he  became  an  eldest  son,  and  **  so  shall  each 
and  every  second  and  younger  son  or  sons  en- 

t'oy  the  estates  according  to  seniority,  and  the 
icdrs  male  of  the  body  oi  such  second  son ;"  in 
default  of  such  issue,  the  estates  were  devised 
to  C.*s  daughters  as  tenants  in  common  in 
tail.  C.  hf^  four  sons,  W.,  J.,  D.,  and  B. 
In  1793,  J.  joined  his  faUier  and  C.  in  suffer- 
ing a  recovery  to  C.*s  use  for  life;  then  to 
himself  for  life ;  remainder  to  his  sons  in  tail; 
remainder  to  D.  and  B.  successively  for  life ; 
remainder  to  their  issue  in  tail  male.  J.,  dying 
without  issue,  pre-deceased  C,  on  whose  death 
D.  filed  a  bill  against  his  own  son  and  B.. 
claiming  as  tenant  in  tail  under  the  will  oi 
1772,  or  as  tenant  for  life  under  the  deed  of 
1793.  On  D.'s  death,  the  ptf.,  D.'s  son,  filed 
a  bill  against  B.  and  B.'s  three  sons,  to  have 
the  benefit  of  the  former  proceedings,  and 
suggesting  that  deft,  claimed  an  interest  in 
the  estates.  Demurrer  for  want  of  equity: 
because  this,  being  in  the  nature  of  a  supple- 
mental suit,  could  not  be  maintained  against 
the  defts.,  who  were  not  parties  to  the  former 
suit.  Hdd,  too  wide;  it  should  have  been 
applied  only  to  the  part  asking  the  benefit  of 
the  former  proceedings. 

2nd.  Because,  if  ptf  .'s  title  be  under  the  will, 
the  three  defts.,  sons  of  D.,  were  not  necessaij 
parties,  as  having  no  interest ;  and,  if  ptf .^ 
title  was  nnder  the  deed,  their  interest  was 
too  remote.  Held,  that  the  deed  showed, 
under  the  shifting  clause,  such  an  interest  as 
made  them  necessary  parties ;  though,  Sembie^ 
a  general  allegation,  that  defts.  claim  some 
interest,  would  be  insufficient. 

8rd.  Because  ptf.  showed  no  title  to  the 
estates. — Marquis  of  Ormonde  v.  WandeMfardef 
1I.E.R.288.    (R.) 

7.  To  an  amended  bill  (filed  before  answer) 
stating  matters  some  of  which  appeared  prior, 
and  others  after  the  filing  of  the  originai  bill, 
but  not  re-stating  ptf.'s  whole  case  as  he 

{intended  it  to  appear  on  the  record,  deft. 
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demurred,  specimUj,  because  it  yiolated  G. 
Os.  51  &  52.  The  demurrer  was  allowed. — 
IfoMitaorm  T. /WAerstoa,  2  L  £.  B.  220.   (R.) 

1.  It  is  irregular  to  introduce  in  a  supple- 
mental bill,  filed  after  issue  joined,  and  before 
hearing,  charges  contained  in  the  original  bilL 
Demurrer  on  that  ground  allowed.  —  Richards 
T.  i\i5«,  2  L  E.  R.  228.    (R.) 

2.  That  one  of  several  co-ptf  s.  has  no  interest 
in  the  suit,  is  a  ground  of  general  demurrer. 
—Egm  y.  Heaum,  FL  &  K.  39.    (R.) 

8.  Qfiore — ^Is  ptf.'s  insanity,  at  the  time  of 
filing  a  bill  in  his  name,  but  without  his 
authority,  available  on  demurrer  ? — Brangan 
y.  Girrgt*,  7  I.  E.  R.  238.    (R.) 

4.  Ptf.  and  deft,  agreed  that  deft,  should 
grant  an  annuity  for  lives,  chamd  on  the 
lands  of  B.,  and  others,  including  D.,  on  which 
ptf.  had  a  charge;  and  that  deft,  should 
assign  to  ptf.  a  judgment  affecting  B.  Deft. 
was  unable  to  do  so;  and,  having  broken 
covenants  in  the  lease  of  D.,  was  evicted  by 
C,  who  agreed  with  deft,  for  a  new  lease.  Ptf. 
alleged  that  deft,  evaded  perf ormiuff  his  agree- 
ment, and  aided  C.  in  evicting  himseS  on 
a  previous  promise  of  a  new  lease;  prayed 
specific  peiiormance ; ,  that  the  new  lease 
might  be  declared  liable  to  ptf.'s  demand,  and 
charged  with  the  annuity ;  that  if,  by  reason 
of  the  incumbrances  on  B.,  deft,  could  not 
fully  perform  the  agreements,  then  he  might 
do  so  as  far  as  possible,  and  indemnify  ptf. 
against  incumbrances;  for  a  reference  or 
issue  to  ascertain  ptf.'s  loss  by  deft.'s  ina- 
bility to  perform  his  agreement  fully;  and 
that  deft,  should  pay  the  amount.  Deft, 
demurr^  to  the  relief  and  discovery,  assign- 
ing as  causes  that  part  of  the  discovery 
sought,  being  in  relation  to  the  new  lease,  was 
immaterial,  as  respecting  it  ptf.  had  not  any 
title  to  relief ;  and  that,  since  the  bill  prayed 
specific  performance,  ptf.  could  not  seek  part 
performance,  with  indemnity  and  compensa- 
tion. Held,  that  the  demurrer  respecting  the 
relief,  seeking  to  make  the  new  lease  liable 
was  unsustainable,  and  that  ptf.  was  entitled 
to  discovery,  the  interrogatories  being  in  part 
material ;  that  the  demurrer,  so  far  as  it 
related  to  the  relief  of  part  performance,  with 
indemnity  and  compensation,  would,  if  so 
confined,  be  good,  but  that  the  demurrer, 
being  bad  as  to  the  former  part,  was  bad 
altogether.  — ^ottMu^  v.  Dahfy  9  L  £.  R.  7. 

5.  Ptf.,  by  bill,  stated  that  A.,  by  deed,  con- 
veyed lands  to  trustees  to  the  use  of  B.  for 
life,  remainder  to  his  issue  male ;  and  that  the 
lands  so  conveyed  were  held  by  A.  **  under 
and  by  virtue  of  certain  leases  or  agreements 
for  leases  for  lives  renewable  for  ever,  or 
certain  terminable  leases  or  agreements  for 
terminable  leases  f  the  dates  and  particulars 
of  which  ptf.  could  not  set  forth,  by  reason  of 
the  same  and  the  other  muniments  of  the  title 
being  lost,  or  in  defendant's  possession,  having 
been  delivered  to  him  by  B.  on  a  sale  to  him 


of  R's  interest.  The  ptf.,  as  first  tenant  in 
tail,  sought  a  discoven^^  of  the  deeds;  that 
renewals  obtained  by  B.  in  his  own  name 
might  be  decreed  a  graft  on  the  original 
leases;  and  for  an  injunction  to  stay  waste. 
Htld,  on  demurrer,  that  the  reasonable  con- 
struction of  the  statement  was,  that  the  lands 
were  held  by  A.  at  the  time  of  the  execution 
of  the  deed;  that  the  statement  of  the*title 
of  A.  was  not  open  to  demurrer,  inasmuch  as 
the  principle,  which  excuses  a  ptf.  from 
setting  out  a  deft.'s  title,  ought  to  excuse  him 
from  setting  out  the  title  of  a  party  under 
whom  ptf.  derives,  while  the  deft,  wrongfully 
withholds  the  possession  of  the  title  deeds. 

Semble — Such  objection  cannot  be  made 
upon  a  general  demurrer  for  want  of  equity. 

Held  edso,  that  the  surviving  trustee  was  not 
a  necessary  party.— i^tZ/  v.  MiO,  9  L  £.  R. 
164.    (R.) 

6.  When,  on  the  bill's  face,  the  time,  which 
operates  as  a  statutable  bar,  appears  to  have 
lapsed,  the  Statute  of  Limitations  may  be 
relied  on  by  demurrer.— jPcroicsoii  v.  Livingstom. 
9IE.  R.202.    (R.) 

7.  Semble — A  deft.,  who  has  answered  the 
original  bill,  may  demur  to  the  whole  of  the 
amended  bill,  if  the  objection  appears  for  the 
first  time  on  the  bill  as  amended. — BcmIv  v. 
Cumming,  10  I.  E.  R  405.    (R.) 

8.  A  notice  party  to  a  bill  did  not  enter  a 
common,  or  a  special  appearance,  and  a 
memorandum  of  service  on  him  was  entered. 
At  the  hearing  the  cause  was  ordered  to  stand 
over  to  amend  the  bill  by  adding  parties.  The 
same  party  was  required  to  answer  by  the 
amended  bill.  Heui,  that  he  mieht  demur  to 
the  amended  hill,— Bowiand  v.  M^JJonneil,  13 
L£.  R.365.    (R.) 

9.  A  bill,  filed  by  the  owner  of  a  leasehold, 
stated  that  a  Railway  Co.,  whose  railway  was 
intended  to  intersect  the  ptf.'s  lands,  served 
upon  her  the  usual  notice  to  treat:  that  no 
agreement  having  been  come  to  between  the 
parties,  the  company  issued  their  precept; 
that  the  jury  awarded  her  a  sum  for  purchase- 
money,  and  a  sum  for  compensation ;  that  the 
ptf.,  offering  to  perform  her  part  of  the  con- 
tract, made  frequent  applications  to  the  com- 
pany to  complete  their  part,  which  they  failed 
to  do ;  that  the  ptf.  could  have  adequate  relief 
in  Equity  only ;  and  prayed  specific  perfor- 
mance, payment  of  the  sums  awarded  by  the 
inquisition,  and  interest  thereupon  from  the 
date  of  the  inqnisition.  A  aemurrer,  for 
want  of  Eauity,  and  on  the  ground  that  the 
ptf.'s  remedy  was  at  Law,  was  overruled. — 
Doherty  v.  Wat.  j-  Limk.  Rv.  Co,,  13  L  E.  R. 
638.    (C.) 

10.  The  Statute  of  Limitations  is  a  good 
defence  on  general  demurrer. 

The  right  of  simple  contract  creditors  to 

proceed  against  resi  estates,  devised  by  the 

debtor  under  the  3  &  4  TT.  4,  c.  100,  is  barred 

by  the  Statute  of  Limitations  in  six  years 

I  from  the  death  of  the  debtor. 
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A  devastavit  by  an  mdministrstor  onl  j  creates 
a  simple  contract  debt  to  the  next-of-kin. — 
Dunne  r.  Doran  and  Doyle,  13  L  £.  B.  545. 
(E.E.) 

in.  3.  b.  Dtmurierfor  Wani  or  Misjoinder  of 

Parties, 

[Bnt  Me  30  &  40  Vic^  c  44,  ss.  66,  67.] 

1.  *A  salt  bj  a  married  woman,  sning  for  ber 
separate  estate,  witb  ber  husband  a  co-ptf., 
is,  upon  demurrer,  a  misjoinder. 

SenAle — An  objection  could  be  sustained 
at  tbe  hearing.— 5treeiiy  t.  Hall,  1  L  E.  B. 
22 ;  S.  &  Sc.  662.     (B.) 

2.  The  bill  charged  "that  A.,  the  surriving 
executor  of  B.,  was  long  since  dead,  intestate ; 
although  ptf.  has  made  enquirj,  he  cannot 
now  set  forth  the  name  of  the  person  who, 
ptf.  is  informed,  administered  to  the  said  B., 
with  his  will  annexed,  since  the  death  of  the 
said  executors ;  and  ptf.  has  applied  to  the 
sereral  confederates  herein  named  for  dis- 
corery  of  the  name  of  such  administrator,  but 
which,  although  well,  known  to  them,  thej 
refuse  to  discover."  Demurrer,  because  B.*s 
personal  representatiye,  confessedly  a  neces- 
sary party,  was  not  made  a  party.  Held,  that 
the  demurrer  should  be  orerruled,  as  the  bill 
suggested  a  sufficient  excuse  for  not  making 
him  a  party.— /^a»  t.  Cambie,  2  L  E.  B.  328. 
(E.E.) 

3.  A  decretal  order  in  another  cause  de- 
clared that  parties  had  interests  in  the  sub- 

{'ect  matter  of  tbe  present  suit,  in  which  the 
till  did  not  set  forth  those  interests.  Held, 
on  demurrer  taken  to  the  bill  for  want  of 
those  parties,  that  the  defendants  were  not  at 
liberty  to  refer  to  the  decretal  order  to  show 
the  interests  of  those  persons. 

A  demurrer,  which  states  and  relies  upon 
facts  not  appearing  on  the  face  of  the  bill,  is 
a  speaking  demurrer,  and  must  be  oyerruled 
on  that  ground. — UArcy  t.  Beytagh,  FL  &  K. 
481.    (B.) 

4.  J.  bequeathed,  amongst  other  property, 
a  chattel  real  to  his  executors,  in  trust,  after 
paying  two  legacies,  for  H.  for  life ;  remainder 
to  B.  absolutely.  H.  paid  the  legacies  and 
some  debts,  and  died  intestate.  His  personal 
representative  filed  against  J.'s  executors  a 
bill  to  be  repaid  those  sums  out  of  J.'s  general 
assets,  and  for  an  account ;  but  did  not  make 
B.  a  deft,  by  subpoena,  though  he  served  B. 
with  notice  under  G.  O.  15.  A  decree  to 
account  having  been  obtained,  ptf.  filed  the 
present  bill,  c£irging  that  the  general  assets 
were  deficient,  and  that  the  executors  had, 
without  consideration,  given  B.  possession  of 
the  chattel  reaL  Ptf.  made  him  alone  a  deft, 
by  subpoena,  but  served  the  executors  with 
notice  under  G.  O.  15,  and  prayed  that  the 
bill  might  be  taken  as  an  original  bill  in  the 
nature  of  a  supplemental  biU  in  aid  of  the 
original  decree;  and  for  the  same  relief 
against  B.,  respecting  the  chattel  real,  as  was 
had  against  the  executors  in  the  original  cause. 
Held^  that  the  bill  was  demurrable,  the  execu- 
tors not  having  been  made  parties. 


SembU-^TYk^  relief  sooght  by  the  two  bills 
was  inconsistent,  one  seeking  relief  against 
parties  against  whom  the  other  waives  all 
relief. 

Qfuere — 1a  service  of  notice  under  G.  0. 15 
a  waiver  of  any  right  to  seek  relief  against  the 
party?— Hoijwr  v.  Boyd,  8  L  E.  B.  456.    (B.) 

5.  Under  her  father's  will,  and  an  appoint- 
ment by  her  mother,  his  executrix,  ptf.  was 
entitled ;  and,  being  in  embarrassment,  with- 
out professional  advice,  and  ignorant  of  the 
amount  of  her  claims,  G.,  her  solicitor,  in- 
duced her,  in  1833,  to  convey  to  him  all  her 
rights  (which  he  represented  to  be  only  one- 
half  of  their  actual  amount),  for  a  rentchai^ 
on  the  lands  thus  conveyed  to  him,  payment 
to  be  personally  secur^  by  him.  G.  drew 
the  deed,  which  did  not  contain  any  clause  of 
re-entry,  or  any  covenant  by  him  to  pay.  A 
non-alienation  clause  was  inserted,  fraudu- 
lently, as  was  alleged.  In  1836  G.  ceased  to 
pay.  In  1845  the  bill  was  filed  to  set  aside 
the  deed ;  to  carry  the  trusts  of  the  will  into 
execution ;  for  an  account  of  testator*s  pro- 
perty, so  far  as  was  necessary  to  ascertain 
ptf  .'s  rights ;  and,  if  necessary,  of  the  mother's 
personal  estate.  B.  the  mother's  executor 
and  the  father's  administrator  de  bonts  non, 
was  made  a  party.  The  trustee  of  the  wiU 
was  not.  Held,  that  there  was  not  any  mis- 
joinder or  multifariousness ;  that,  if ,  as  to 
B.,  the  bill  was  multifarious,  G.  could  not 
raise  the  objection ;  that  tbe  surviving  trustee 
was  not  a  necessary  party. — (/ Kelly  y.  Gknuy, 
9LE.  B.25.    (B.) 

6.  A  bill  filed  by  the  owner  of  a  charge  on 
a  term  stated  certain  settlements  of  the  estate, 
and  a  former  incumbrancers  suit,  in  which 
decrees  for  sale  of  the  inheritance  for  pay- 
ment of  charges,  including  those  on  the  term, 
were  made;  and  prayed  the  benefit  of  the 
decrees,  and  to  have  them  carried  out  by  a 
sale  of  the  term.  Tbe  cause,  being  defective 
for  want  of  the  parties  interested  under  the 
former  decrees,  was  ordered  to  stand  over,  with 
liberty  to  amend;  under  which  order  a  supple- 
mental bill  was  filed,  making  parties  persons 
stated  to  be  all  those  interested  under  the 
decrees ;  and  praying  to  have  them  carried  out 
or  executed  with  such  modifications  as  should 
be  fit ;  and  stating  new  matters  intended  to 
bind  the  defts.  by  the  former  proceedings,  and 
which  might  affect  the  parties  to  the  former 
suits,  or  their  representatives  deriving  under 
the  settlement.  Held,  that  the  bill  was  not 
sustainable  without  making  the  latter  persons 
parties ;  and  Semble,  a  suit  so  framed,  praying 
to  correct  a  former  decree  if  erroneous,  and 
have  the  benefit  of  it  If  not,  is  on  that  ground 
demurrable. 

IM'Namara  v.  Blake,  11  I.  E.  B.,  affirmed 
on  appeal.] 

On  an  appeal  from  an  order  allowing  a 
demurrer,  counsel  for  the  ptf.  begins. — 
M'Namara  v.  Blake,  12  I.  E.  B.  362.    (C.) 

7.  The  administrator  of  the  executor  of  the 
surviving  trustee  of  money  charged  on  real 
estate —  Held,  not  to  represent  the  trustee  in 
a  suit  to  raise  the  money.    A  demurrer,  for 
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wmnt  of  parties,  was  allowed  on  that  ground. 
—  V<m  ReUzautem  v.  Magan,  12  I.  £.  B.  415. 

1.  A  judgment  debtor,  C,  was  possessed  of 
A^  for  a  term,  and  seized  of  B.  By  two  con- 
temporaneous deeds,  C.  conveyed  A.  &  B., 
subject  to  terms  for  paying  his  debts,  to  his 
own  use  for  life ;  remainder  to  £.  for  life ; 
remainder  over ;  and  X.  to  Z.  and  his  heirs. 
Z.  died  after  deyising  X.  to  his  wife,  who 
married  S.  After  C.*8  deat^  the  judg- 
ment creditor  proceeded  by  elegit  against  X. 
Against  him,  S.  and  his  ndfe  filed  a  bill  for 
an  injunction,  and  to  carry  the  trusts  of  the 
deeds  into  execution ;  but  were  compelled  to 

Say  the  amount  due  on  the  judgment.  The 
ecree  ordered  that  C.  should  pay  S.  and  his 
wife  the  amount  due  by  them,  with  interest,  or, 
in  default,  that  A.  and  B.  should  be  sold  for  the 
terms ;  and  that  S.  and  his  wife  should,  out  of 
the  produce,  be  paid  the  sum  decreed  them. 
S.  assigned  the  benefit  of  the  decree  to  B., 
who  filed  a  bill  to  carry  it  into  execution. 
On  demurrer — Hddt  that  the  personal  repre- 
sentative of  C.  was  not  a  necessary  party  to 
the  latter  bill,  nor  was  it  necessary  to  reviye 
the  former  suit  against  him.  —  Rowland  t. 
M'Iknmdl,  13  L  K  R.  365.    (R.) 


IIL  3.  c.  Demurrer  for  Matter  of  Form  or 
Defective  Statement. 

2.  In  1837,  a  bill  was  filed  stating  that  in 
1773  C.  devised  estates  for  sale  to  pay  charges ; 
subject  thereto,  to  his  wife  for  life ;  after  her 
death,  to  **The  Incorporated  Society  in  Dublin 
for  promoting  English  Protestant  Schools  in 
Ireland,"  and  their  successors,  for  ever ;  that 
the  wife  paid  the  charges,  and  in  1801  as- 
signed all  her  title  in  the  estates  to  J.,  subject 
to  the  charges  after  her  decease;  that  she 
died  in  1801;  that  afterwards  ptfs.  got  into 
possession  of  part  of  the  estates,  but  that  J., 
and  the  defts.  as  his  devisees,  retained  pos- 
session of  the  greater  portion  of  the  estates, 
and  also  of  all  the  common  title  deeds,  which 
they  refused  to  deliver  up.  The  bill  charged 
that  defts.  alleged  that  the  charges  remained 
unpaid;  and  that,  after  the  wife's  death,  J. 
never  denied  ptf.'s  right  to  the  estates  subject 
to  J.'s  own  lien  for  the  charges,  but  merely 
professed  to  hold  the  lands  until  the  account 
on  foot  thereof  should  be  closed;  and  even 
offered  to  refer  to  arbitration  all  questions 
touching  such  account  as  the  only  matters  in 
dispute  between  him  and  ptfs.  Demurrer: 
that  by  the  laws  of  Ireland,  no  corporation  or 
body  politic  can  take  by  devise  any  estates 
of  inheritance  in  lands.  Demurrer,  ore  tenus^ 
relying  on  the  3  &  4  TF.  4,  c.  27.  Held, 
that  independently  of  the  question  upon  the 
Irish  ^enactments,  the  demurrer  on  record  was 
too  extensive;  ptfs.  being  entitled  to  a  dis- 
covery of  the  common  title  deeds,  and  to  have 
them  brouffbt  into  Court,  and  to  be  informed 
whether  the  sum  was  due  on  foot  of  the 
charges  affecting  all  the  estates;  and  also 
because  defts.,  who  claimed  under  C.'s  will, 
had  not  any  right  to  resist  that  part  of  the 


bill  which  sought  to  establish  the  will  against 
the  heir. — IwxrjporaUd  Society  v.  Richttrdt,  S. 
&Sc.  559.    (R.) 

3.  To  a  set.  fa,  upon  a  receiver's  recog- 
nizance, the  sureties  pleaded  performance  of 
its  condition.  Replication:  wat,  after  the 
making  of  and  entering  into  the  recognizance 
the  receiver  was  directed  to  account;  and 
that  on  passing  his  account  a  balance  was 
certified  as  being  in  his  hands ;  that  an  order 
to  lodge  that  balance  was  made,  but  that  the 
receiver  had  refused  to  do  so.  On  demurrer. 
Held,  that  the  record  sufiSciently  alleged  that 
the  receiver  had  notice  of  the  order. 

Qucere — Is  an  averment  of  notice  neces- 
sary F—TAe  King  V.  Lidwelly  1  Dr.  &  Wal.  26. 
(C.) 

4.  Ptf .  must,  by  his  bill,  show  that  he  has 
a  good  title  at  the  time  of  filing  it.  An  after- 
acquired  title,  put  forward  by  supplemental 
or  amended  bill,  wUl  not  support  his  case.  — 
Byrne  v.  B.,  Fl.  &.  K.  433.  (R.>-[Confirmed 
on  appeal :  2  Dr.  &  War.  71 ;  1  Con.  &  L.  189; 
4  I.  £.  R  621.  See  Magrath  v.  Heron,  3  L  £. 
R  476 ;  FL  &  K.  237.    (R)] 

5.  A  legatee's  assignee  filed  a  bill  against 
the  administrator,  pending  a  suit  to  establish 
an  alleged  will,  to  preserve  the  assets ;  for  a 
receiver,  and  an  account  of  the  personal 
estate ;  to  compel  the  administrator  to  bring 
in  the  assets  received  by  him,  and  to  restrain 
him  from  further  receiving  them ;  and  pray- 
ing that  ptf.'s  rights  under  the  will  might  be 
ascertained.  Demurrer  thereto.  Held,  that 
the  demurrer  embraced  the  former  as  well  as 
the  latter  relief,  and  was  therefore  bad  as 
covering  too  much. — [PfdppsY,  Steward,  1  Atk. 
286,  observed  on.]— jHwn  v.  Deane,  8  L  £.  R 
39.    (R) 

6.  A  judgment  creditor  filed  a  bill  against 
the  conuzor  and  prior  incumbrancers,  without 
having  issued  an  elegit,  or  showing  that  he  was 
entitled  to  issue  it,  but  charging  that  the 
lands  of  the  conuzor  were  an  ample  fund  for 
satisfying  all  incumbrances;  and  praving  a 
sale,  and  payment,  of  his  own  and  all  prior 
charges,  or  that  the  lands  might  be  sold,  sub- 
ject to  prior  incumbrances ;  but  did  not  offer 
to  redeem  the  prior  incumbrances.  Demurrer, 
by  a  creditor  made  a  deft.,  whose  incum- 
brance was  prior  to  the  3  &  4  Vic,  c.  105, 
allowed. 

Semble — ^Where  several  co-trustees  are  made 
deft.,  one  of  them  may  demur  alone. — Kirwan 
v.  Earl  of  PortarUngton,  8  L  £.  R  593.  (RE.) 

7.  A  demurrer  ore  tenua  must  not  be  more 
extensive  than  that  on  the  record. 

Uncertainty  of  statement  is  ground  of 
special  demurrer,  and  cannot  be  relied  on 
upon  a  general  demurrer. — McCarthy  y.  Hatch, 
9I.E.R206.    (R) 

8.  It  is  no  objection  to  a  replication  in  set. 
fa,  on  a  recognizance,  that  it  purports  to  be 
pleaded  by  the  Queen,  and  not  by  her  Attorney- 
General. 
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An  aUegfttion  in  pleading  a  breach  of  a 
recognixance,  that  a  receiyer  did  not,  nor 
would  not,  account,  bat  on  the  contrarj  re- 
fused to  do  so,  though  nngrammatical,  is  not 
open  to  demorrer.  A  statement  that  the 
receiver  received  moneys  while  he  was  re- 
ceiver, and  afterwards  was  required  to  ac- 
count, is  also  sufficiently  certain  without 
stating  that  he  was  receiver  when  required  to 
account,  or  showing  how  he  was  required. — 
Reg.  V.  Bowen,  13  L  E.  B.  241.    (C.) 


10.^4.  Whe»  Demurrer  is  overruled  bjf  Answer  or 

Piea, 

1.  A  demurrer  does  not  lie  to  an  amended 
bill  for  referring  throughout  to  the  original 
bill,  and  repeating  its  entire  contents  and 
prayer.— Peed  v.  CWea,  S.  &  Sc  161.    (B.) 

2.  A  clerk  of  a  patron,  who  had  recovered 
in  quare  impedit,  filed  a  bill  against  the  pre- 
senting bisnop  and  his  clerk,  for  an  account 
of  the  intermediate  profits;  and  charged 
waste  by  cutting  trees,  &c.  Deft,  demurred  to 
so  much  of  the  bill  as  sought  an  account  of 
the  waste,  &c.,  or  discovery  relating  thereto ; 
and  put  in  to  the  residue  an  answer  offering  to 
account  for  the  profits  of  the  trees  cut.  Iieid^ 
that  the  demurrer  should  be  overruled,  because 
it  did  not  distinctly  specify  the  parts  of  the 
bill  demurred  to ;  ana  because  tne  answer  to 
one  of  the  chaises  of  waste  had  overruled 
the  demurrer. — GranapUm  v.  BUhop  of  Meatk, 
S.  &Sc.  297.    (R.) 

8.  This  Court  will  not  enforce  a  discovery 
respecting  a  contract  made  in  evasion  of,  and 
contrary  to,  the  meaning  and  policy  of  a  sta- 
tute. 

The  bill  stated  several  distinct  matters  of 
agreement,  all  of  which  miffht  be  described  as 
**  partnership"  matters.  The  prayer  was  for 
an  account  of  all  the  co-partnership  trans- 
actions, and  that  deft,  might  be  decreed  to  pay« 
the  sum  due.  Deft,  demurred  to  the  prayer 
'*  for  an  account  of  all  and  every  the  said  co- 
partnership transactions,**  &c.,  to  several  of 
which  deft,  had  fully  answered.  He  did  not 
pretend  that  an  account  should  be  refused. 
MeH  that  the  demurrer  covered  too  much,  and 
was  overruled  by  the  answer. — Fitzgerald  v. 
ilrMurs,  1  L  £.  R.  184.    (R.) 

4.  Demurrer  to  the  whole  relief.  Answer 
to  part  of  the  discovery. 

Qfuere — ^Does  the  answer  overrule  the  de- 
murrer?— FUzmaaariee  v.  Sadlier,  12  I.  £.  R 
186.    (R.) 

6.  A  deft,  by  his  answer  objected  to  an 
interrogatory,  because  by  answering  it  he 
might  subject  himself  to  pains,  penalties,  and 
forfeitures;  and,  by  a  plea,  he  declined  to 
answer  a  part  of  the  same  interrogatory, 
because  the  subject  of  it  came  to  his  know- 
ledge in  the  character  of  solicitor  to  the  other 
deft.  Held,  that  the  answer  being  equiva- 
lent to  a  demurrer,  the  case  did  not  fall 
within  the  66th  G.  R.,  and  that  the  answer 
overruled  the  plea. 

A  bill  to  set  aside  leases  for  fraud  made  the 
solicitor  who   had   prepared  them  a  deft., 


charging  him  with  being  a  party  to  the  fraud, 
and  praying  costs  against  him,  and  interrogat- 
ing him  as  to  his  bdng  privy  to  the  fraud,  and 
as  to  transactions  regarding  the  preparation 
of  the  leases.  The  solicitor  pleaded  that-he 
knew  nothing  as  to  the  matters,  save  as  ihe 
attorney  of  the  other  deft.,  and  therefore  was 
privileged  from  giving  discovery.  The  plea 
did  not  deny  the  fraud  or  the  facts  stated  in 
the  bill  as  evidence  of  it. 

Held,  that  the  ptf .  being  entitled  to  relief, 
was  entitled  to  the  discovery  as  incidental  to 
the  relief. 

The  privilege  of  a  solicitor  is  confined  to 
confidential  communications  with  his  client, 
and  does  not  extend  to  his  own  acts,  though 
done  in  thediaracter  of  solicitor. 

A  solicitor  may  be  made  a  party  to  a  bill  to 
set  aside  a  deed  for  fraud,  if  he  be  a  party  to 
the  fraud,  and  costs  are  prayed  against  him. — 
Kelfy  V.  Jachom,  13  L  K  R.  129.    (R.) 

nL  5.  Awtendment  of  Deamrrer, 

6.  An  order  made  ex  parte  to  amend  a  de- 
murrer, a  copy  of  which  had  been  ordered  and 
signed  bv  the  officer,  set  aside,  it  being  doubt- 
f  lU  whether  the  copv  had  been  actually  taken 
out,  and  the  order  being  founded  on  a  state- 
ment that  it  had  not. — Keatmge  v.  Garde,  12 
LE.R.810.    (R.) 

7.  QiMEre— Whether  the  19th  G.  O.  of  May 
1857,  under  the  Ch.  Reg.  (Ireland)  Act  1850, 
applies  to  misioinder  of  causes  of  suit,  as  well 
as  to  misjoinder  of  parties  ? — Power  v.  The 
College  of  Physicians,  7  L  C.  n.  lOi.    (JEL) 

Under  The  Chancery  (/r.)  Act  1867. 

[See  80  &  31  Vic^  c  44,  ss.  64,  100;  G.  O. 
(1867),  46-48,  58-65,  58,  62,  64,  265-267.] 

IV.  Ihtormatioh. 

8.  An  information  against  a  corporation 
and  also  against  an  individual  officer  of  it, 
making  a  case  in  which  he  would  be  personally 
liable,  is  not  demurrable. — The  Att,  Gen,  v. 
The  Corporation  of  Limerick,  Beat.  Rep.  568. 
(C.) 

9.  An  information  against  distillers  charged 
them  with  distilling  large  quantities  of  spirits 
for  which  they  had  not  paid  duty ;  they  hav- 
ing evaded  payment  by  concealing  the  distil- 
lation, and  pretending  that  their  <&stilleiy  had 
been  silent  during  the  time  when  the  spirits 
were  distilled.  It  required  the  defts.  to  dis- 
cover the  actual  quantities  of  wort  fermented 
in  the  distillery,  and  prayed  an  account  of  the 
duties  payable  to  the  Crown  on  spirits  distilled 
by  the  defts.  The  Attorney-General  waived 
all  penalties  and  forfeitures.  MeUl,  that  the 
defts.  were  bound  to  answer  the  charges  fullv ; 
and  could  not  protect  themselves  on  the 
ground,  that  the  facts  charged,  if  coupled 
with  other  facts,  would  show  that  they  had 
been  guilty  of  a  conspiracy  to  defraud  the 
Crown. — The  Attomeg-  General  v.  Conrog,  2  Jon. 
791.    CE.E.) 

10.  Relators  refused  to  proceed  further. 
New  relators  were  substituted,  who  offered 
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in  indemnity  for  all  past  and  f atnre  costs. — 
Au,'Gm.  T.  The  Corporation  of  Cashd,  S.  &  Sc. 
383.    (B.) 

1.  A  cause  petition,  by  way  of  information 
and  bill,  should  state,  and  proof  should  be 
giren  of,  the  indiridual  interest  of  the  person 
named  as  relator. 

Qfteert — ^Whether  in  the  title  of  the  petition, 
and  in  the  rerif jing  affidayit,  it  suffices  to 
describe  the  relator  as  **  a  ratepayer"  ? — AtU- 
G€M,r,LeHuHie,SLC,K.A37,    (B.) 


V.  Pabties  to  ▲  Suit. 
ISee  Practice,  Pabtiss.] 

[As  to  parties  under  the  Ct.  of  Ch.  (Ir.) 
Regulation  Act  1850,  see  No.  26 ;  and  under 
The  Chancery  (Ir.)  Act  1867,  see  No.  27,post.] 

1.  General^;  Effect  of  Want  or  Mis- 

joinder of  Parties :  how  to  be  taken 
adoantage  of. 

a.  IngeneraL 

b.  Misjoinder, 

2.  Assignors  and  Assignees, 

3.  Alt,' General  or  So&.-GeneraL 

4.  Bank    of  England:    other  Banks: 

Shareholders. 

5.  Bankrupts  and  Insolvents :  their  As- 

signees, 

6.  Co-obligors:    Parties    having  Joint 

Interests  or  Liabilities, 

7.  Debtor  to  Testatofs  Estate, 

8.  Dd>tor  and  Creditor, 

9.  Ecclesiastical  Persons, 

10.  Executors  and  Administrators, 

a.  In  general, 

b.  Of  Deceased  Personal  Repre- 

sentative, 

11.  Heir-at-Law:  Next-of-kin, 

12.  Husband  and  Wife, 

13.  Legatees    and    Devisees    generalh: 

Residuary  Legatees  (V.  26,  Ch, 
Regulation  Act  1850;  andV.  27 
under  Chancery  Ireland  Act  1867. 

14.  Lessor^  Lessee^  Sub-lessee. 

15.  Lord  of  the  Manor, 

16.  Incumbrancers ;  Mortgagor  and  Mort- 

oagee,  ^, 

17.  What  Parties  are  verv  numerous. 

18.  Partners  and  Part  Uumers;    Joint 

Tenants :  Tenants  in  Common. 

19.  Parties  not  interested:    Witnesses: 

Agents,  S(v, 

20.  Tenants  for  Life  and  in  Tail:  Re- 

maindermen. 

21.  In  Tithe  Causes. 

22.  Trustees  and    Cestuis  que   Trusts: 

Guardian  and  Infant ;  Lunatic 
and  Committee. 

23.  Vendor  and  Purchaser. 

24.  When  one  or  more  of  several  are 

made  Parties  on  behalf  of  them- 
selves and  all  others  interested 

25.  When  Leave  will  be  given  at  the 

Hearing  to  Amend  by  adding 
Parties, 

26.  Parties  under  the  Court  of  Chancery 

{Ireland)  Regulation  Act  1850. 

27.  Parties  under  The  Chancery  {Ireland) 

Act  1867. 


V.  Pasties  to  Suit. 

1.  Generally:  Effect  of  Want  or  Mis- 
joindier  of  Parties :  how  to  be  taken 
advantage  of, 

a.  Generally. 

b.  Misjoinder, 


V.  1.  a.  General  Effect  of  Want  or  Misjoinder  oj 
Parties:  how  to  be  taken  advantage  of, 

2.  Q^cere — Whether  the  owner  of  the  inherit- 
ance is  a  necessary  party  to  a  suit  against  a 
tenant  for  life  for  specific  performance  of  an 
agreement  for  a  lease  for  lives  renewable  for 
ever  ?^Lowry  v.  Dufferin,  1 1.  E.  R.  281.   (C.) 

3.  Sequestrators  in  possession  of  a  benefice, 
and  who  have  been  appointed  merely  for  the 
purpose  of  paying  curates,  &c.,  are  not  neces- 
sary parties  to  a  bill  by  an  annuitant  whose 
annuity  is  charged  upon  the  benefice. — Stannus 
V.  Robinson,  2  Jones,  498.    (E.E.) 

4.  In  a  suit  to  renew  a  lease,  a  person 
entitled  to  part  of  the  interest  sought  to  be 
renewed  may  be  made  a  deft,— But£-  v.  Earl 
of  Portarlingion,  4  I.  E.  R.  1 ;  1  Dr.  &  War. 
20 ;  1  Con.  &  L.  1.    (C.) 

5.  On  a  mere  question  as  to  the  construc- 
tion of  an  instrument,  no  persons  should  be 
made  parties  except  those  who  claim  under 
the  instrument.  It  is  better  to  leave  other 
parties  who  may  turn  out  to  be  necessary 
parties,  to  be  brought  before  the  Court  by 
supplemental  bill. — AUoway  v.  A,j  2  Con.  & 
L.  509 ;  4  Dr.  &  War.  376.    (C.) 

6.  When  the  objection  for  want  of  parties 
is  clearly  untenable,  the  ptf.  should  not  set 
down  the  cause  under  the  47th  G.  O. — Whittle 
V.  Ualliday,  2  Con  &  L.  430.    (C.) 

7.  Deft.,  by  his  answer.  Insisted  that  he 
was  entitled  to  relief  against  A.  for  whatever 
amount  deft,  should  be  decreed  to  pay  ptf. 
Between  A.  and  ptf.  there  was  not  any  pri- 
ority. Held,  that  A.  was  not  a  necessanr 
party  to  the  suit. — Att.-Gen,  v.  Trimleston,  6  I. 
E.  R.  611.    (Bev.  E.) 

8.  The  ptf.  in  the  original  suit  is  a  proper 
party  to  toe  bill  of  review,  although  no  relief 
is  prayed  against  him. 

The  trustee  of  a  term  of  twenty  years  was 
improperly  made  a  party,  the  term  having 
expired  before  the  institution  of  the  suit. 

If  the  ptf.,  or  a  person  standing  in  the  situa- 
tion of  a  ptf,  purchases  under  the  decree, 
the  transaction  is  to  be  examined  with  the 
utmost  strictness;  and  if  the  decree  be  re- 
versed for  error,  the  sale  cannot  be  upheld. — 
Talbott  V.  Minnett,  6  I.  E.  B,  88.    (E.E.) 

9.  The  15th  and  23rd  G.  O.  of  March  1848, 
have  a  prospective,  and  not  a  retrospective 
operation.  Their  meaning  is  to  bind,  by  the 
future  adjudication  of  rights  in  the  cause,  a 
party  who,  having  been  duly  served  with  the 
prescribed  notice,    has    had   the    option  of 
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becoming  a  defendant,  or  having  notice  of 
the  proceedings,  with  the  right  of  interfering, 
if  necessary,  to  protect  his  interests.  After 
decree  in  a  mortgage  cause,  judgment  credi- 
tors were,  bj  supplemental  bill,  made  parties 
in  the  mode  prescribed  by  the  15th  Q.  O.  of 
March  1843,  and  being  served  with  the  notice 
under  that  order,  some  of  them  entered  special 
appearances,  and  the  others  did  not  appear. 
The  Court  refused  the  ptf.'s  motion  for  an 
order,  binding  them  bj  the  proceedings  in  the 
original  cause ;  holding,  that  they  could  not 
be  bound  by  Uiese  proceedings  otherwise  than 
by  a  decree  in  the  supplemental  cause. — 
&Brien  v.  Creagh,  6  L  £.  U.  129.    (R.) 

1.  The  receiver  In  the  cause  is  the  proper 
person  to  present  the  petition,  and  to  make 
the  verifying  affidavit,  for  a  receiver  under 
the  4  &  6  W.  4,  c.  55,  upon  a  tenant's  recog- 
nizance.— DcUy  V.  Lynch,  9  I.  E.  R.  2.    (R.) 

2.  Semble — A  defendant  who  has  answered 
the  original  bill  may  take  a  demurrer  apply- 
ing to  the  whole  of  the  amended  bill,  if  the 
objection  for  the  first  time  appears  on  the  bill 
as  amended. 

Semble — Legatees,  whose  legacies  are 
charged  on  real  estate,  are  necessary  parties 
to  a  bill  for  a  sale  of  such  estate  in  cases  not  pro- 
vided for  by  the  24th,  25th,  and  26th  General 
Orders. 

A  testator  directed  three  trustees  named  In 
his  will,  out  of  the  residue  of  his  real  and 
freehold  estates,  In  aid  of  his  personal  estate, 
by  sale,  mortgage,  or  perception  of  the  rents 
and  profits,  to  levy  legacies  for  his  children, 
A.,  B.,  and  C.  One  of  the  trustees  renounced. 
A  bill  was  filed  for  the  administration  of  the 
real  and  personal  estates  of  the  testator,  and 
to  make  them  liable  for  a  breach  of  trust,  to 
which  the  two  acting  trustees  were  parties, 
and  which  charged  A.,  B.,  and  C.  to  be  out  of 
the  jurisdiction,  but  did  not  pray  process 
against  them.  On  a  demurrer  for  want  of 
parties — Held,  that  the  legal  estate  being 
In  the  two  acting  trustees,  the  case  was 
within  the  24th  G.  O.,  and  A.,  B.,  and  C.  were 
not  necessary  parties  to  the  suit. 

It  Is  not  enough  to  state  that  persons 
who,  In  respect  of  Interest,  are  necessary 
parties  to  a  suit,  are  out  of  the  jurlsdlctlou  ; 
the  bin  must  pray  process  against  them  when 
they  come  within  the  jurisdiction. — Bayly  v. 
Cumming,  10  I.  E.  R.  405.    (R.) 

8.  A  bill,  filed  in  1844,  to  raise  a  sum 
secured  on  a  term  created  by  a  settlement  of 
1773,  stated  the  proceedings  In  a  suit  of  ^.  v. 
B.  by  a  prior  judgment  creditor,  and  prayed 
the  benefit  of  the  decrees  and  accounts  there- 
in ;  that  the  decrees  might  be  carried  into 
execution,  so  far  as  necessary  for  the  plaintiffs 
relief,  and  a  sale  of  the  term.  Tne  cause 
stood  over  at  the  hearing  to  make  two 
minors  parties  by  supplemental  bill.  One  of 
them,  X.,  by  answer,  impeached  the  decrees 
in  the  suit  of  A.  v.  B^  and  both  claimed  as 
purchasers  for  value  under  a  settlement  of 
1842,  made  by  W.    At  the  hearing  of  the 


supplemental  cause,  in  June  1847,  plaintiff's 
counsel  contended  that  X.  could  not  Impeach 
the  decrees,  as  he  claimed  under  W.,  who  had 
acquiesced  In  them,  and  an  order  was  made 
that  the  further  hearing  of  the  cause  should 
stand  over,  with  liberty  to  the  ptf.  to  bring 
before  the  Court  the  parties  beneficlallv  inte- 
rested In  the  decrees  In  A,  v.  B.  The  ptf. 
filed  a  supplemental  bill,  setting  out  the 
whole  of  the  proceedings  in  ^.  v.  B^  and  the 
suit  of  1844 ;  assignments  of  the  iudgment 
and  sum  decreed  in  ^.  v.  B,  for  the  benefit  of 
W.,  charging  that  W.  and  X.,  and  the  parties 
claiming  under  the  assignment  in  A.'s  right, 
could  not  object  to  have  the  decrees  carried 
into  execution ;  and  praying  that  they  might 
be  carried  into  execution  against  them,  and  that 
the  plaintiff  might  have  the  benefit  thereof ; 
or  If  the  C«urt  should  be  of  opinion  that  they 
could  not  be  carried  Into  execution,  accord- 
ing to  the  terms  thereof,  with  such  modifica- 
tion as  to  the  Court  should  seem  meet ;  and 
that  ptf.'s  claim  and  all  prior  and  contempo- 
raneous charges  might  be  raised  by  a  sale  of 
the  term  of  1773.  The  Court  refused  to  take 
the  bill  off  the  file  as  Irregular ;  but  Heldf  on 
demurrer,  that  the  order  of  June  1847,  though 
It  authorised  the  filing  of  a  supplemental  bill 
to  bring  new  parties  before  the  Court,  did 
not  warrant  the  making  of  a  new  case; 
and  that  the  case  of  estoppel,  and  the  prayer 
that  the  decrees  might  be  modified  and 
altered,  was  a  new  case,  and  not  warranted  by 
the  order. 

Semble — ^The  frame  of  the  suit  and  the  relief 
prayed  having  been  altered,  all  the  parties 
necessary  to  the  suit  of  1844  should  be  parties, 
particularly  the  partv  representing  the  term 
of  niS.—M'Namara  v.  Blake,  11  I.  E.  R. 
527.    (R.>-[Afid.:  12  I.  E.R.362.    (C.)] 

4.  Estates  A.  and  B.  were  subject  to  an 
ancient  rent.  A.  being  sold,  the  vendor  (T.'s 
ancestor)  covenanted  to  indemnify  the  pur- 
chaser (C.'s  ancestor),  and  paid  the  entire  rent 
since  1776.  A  suit  against  T.  decided  that  so 
much  onlv  of  the  rent  as  was  payable  out  of 
B.  could  be  recovered,  and  a  decree  was  made 
for  so  much,  the  amount  of  which  was  defined. 
In  a  subsequent  suit  against  T.  and  C,  to 
recover  the  remainder  of  the  rent  pavable  out 
of  A. ;  Held,  that  the  former  suit  afforded  no 
defence  to  T.,  and  that  he  was  a  proper  party 
to  the  new  suit,  either  as  claiming  a  part  of 
the  lands  charged,  or  in  respect  of  the  remedy 
over  against  him. 

In  a  suit  to  recover  a  rent  stated  by  the 
bin  to  be  payable  out  of  lands  named,  '*  with 
others,"  the  evidence  as  .to  the  precise  lands 
charged  with  it  being  very  Indefinite — HekL 
that  an  objection  for  want  of  parties  could 
not  be  sustained  on  the  suggestion,  unproved, 
that  there  were  other  lands  contributory,  the 
owners  of  which  were  not  before  the  Court. — 
Archbishop  of  Dublin  y.  Lord  TrimUttm,  12  L  B. 
R.  261.    (C.) 

5.  The  administrator  of  the  executor  of  a 
surviving  trustee  of  money  charged  on  real 
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estate— AUl  not  to  represent  the  trustee  in  a 
suit  to  raise  the  monej,  and  a  demurrer  for 
want  of  parties  allowed  on  that  ground. 
'  Sembi&—A  hill  by  the  same  person  to  raise 
two  sums  charged  on  different  estates  vested 
in  the  same  defendant  is  not  moltifarioos, 
though  some  of  the  persons  interested  in  the 
one  estate  are  not  Interested  in  tlie  other 
estate.—  Van  Reitzenstein  v.  Magan,  12  I.  E. 
B.416.    (B.} 

1.  Bj  a  mortgage  deed  executed  bja  tenant 
for  life  and  remainderman,  the  solicitor  for 
the  mortgagees  was  appointed  receiver  over 
the  mortgaged  lands  at  a  percentage,  and 
covenanted  that  he  would  apply  the  rents  in 
payment  of  head  rents,  and  the  interest  of 
the  mortgage,  and  pay  the  residue  to  the 
mortgagors.  A  foreclosmre  bill  having  been 
filed,  the  remainderman  filed  a  cross  bill 
tgainst  the  mortgagees  and  solicitor,  impeach- 
ing the  mortgage  as  fraudulent ;  praying  that 
policies  of  assurance  should  be  kept  up  out 
of  the  rents  to  indemnify  the  ptf.  against  the 
mortgage ;  a  declaration  that  the  mortgagees 
were  bound  to  keep  down  the  head  rent ;  and 
an  account  of  the  rents  against  them  as  mort- 
fagees  in  possession ;  and,  lastly,  an  account 
against  the  solicitor  of  the  sum  for  which  a 
judgment  was  entered  up  as  a  collateral  seen- 

*  rity.  The  bill  did  not  pray  costs  against  the 
solicitor.  Held,  on  demurrer,  that  the  solicitor 
hariog  no  interest  with  respect  to  any  part  of 
tlie  relief  sought,  except  the  last,  the  bill  was 
moltifarionSy  both  as  to  him  and  the  mortga- 
gees. 

In  a  salt  to  impeach  a  deed  for  fraud,  a 
solicitor  or  agent  concerned  in  procuring  it 
may  be  made  a  party,  but  the  bill  must  pray 
cosu  against  him. — Crofts  v.  AUman,  12  L  E. 
R.451.    (R.) 

2.  A  decree  against  several,  for  payment  of 
costs,  ig  joint  and  several ;  and  a  receiver  may 
be  appointed  over  the  lands  of  one  of  them, 
imder  the  3  &  4  Fic,  c.  106,  without  having 
the  others  parties  to  the  petition. 

The  costs  given  by  a  joint  and  several  decree 
for  payment  of  costs  are  in  the  nature  of  a 
debt.  Therefore,  there  must  be  contribution 
between  the  parties  liable. — Archbishop  of 
Dublin  V,  Lord  TrimlesUm,  13  I.  E.  R,  98.  (R.) 

8.  Executors,  legatees,  and  heirs,  who  should 
be  parties  on  rehearing. —  White  v.  Mansergh, 
2  L  C.  B.  893 ;  5  I.  Jur.  73.    (C.) 


V.  1.  b.  Misjoinder, 

4.  R,  by  will,  directed  his  exeemtors  to  in- 
vest £1500,  and  pay  the  interest  thereof  to  his 
wife  during  her  life ;  then,  to  divide  the  jei500 
equally  among  his  five  children.  Only  one 
executor  proved  the  will.  He  possessed  him- 
self of  the  assets ;  set  apart  the  jei500 ;  paid 
the  interest  to  R.*s  wife  during  her  life ;  and 
^^»^t  some  payments  to  the  children.  Up- 
wards of  thirty  years  after  their  right  accrued 
to  the  children,  their  representatives  insti- 
tuted a  suit  to  recover  the  children's  respective 


shares,  and  prayed  that  the  ezecntor  might 
be  declared  io  have  been  a  trustee  of  the 
jei500  for  the  children.  Hddy  that  thoee  exe- 
cutors who  had  not  proved  R.*s  will  were  not 
necessary  parties. — Ikdy  v.  Kirwan^  1 1.  E.  R. 
166.    (R.) 

6.  SembU — ^The  objection,  that  a  husband 
has  been  made  a  co-ptf.  with  his  wife  in  a 
suit  for  her  separate  estate,  though  ground  of 
demurrer,  cannot  be  sustained  at  the  hearing. 
—SxDteny  v.  HaU,  1  I.  E.  R.  22;  S.  &  8c.  662. 
(R.) 

6.  5<!m^— That,  when  a  bill  is  filed  by  two 
stockholders,  each  entitled  to  separate  sums 
of  stock,  on  behalf  of  themselves  and  of  all 
other  holders  of  the  same  stock,  praying  relief, 
if  it  should  appear  that  one  ptf.,  by  reason  of 
some  equitable  circumstances  peculiar  to  him- 
self, is  not  entitled  to  relief,  the  Court  may, 
nevertheless,  in  that  suit,  give  the  relief 
sought;  and  need  not  dismiss  the  bill. — Cor- 

I  baUis  V.  Undertakers  of  the  Grand  Canal,  3  I.  E. 
R.  29.    (EJE.) 

7.  When  one  of  several  co-ptfs.  has  no  in- 
terest in  the  suit,  a  general  demftrrer  lies. 

iluosre — Whether  this  objection  can  be  made 
at  the  hearing  ? — Ek/an  v.  Heenan,  3  I.  E.  R. 
60 ;  Fl.  &  K.  39.    (tL) 

8.  A  bill,  for  a  renewal,  stated  a  convey- 
ance to  have  been  made  to  one  ptf.  in  trust 
for  another,  and  no  evidence  of  the  existence 
of  the  trust  was  given.  Held,  that  it  was  not 
a  misjoinder  to  make  them  co-ptfs. — Butler  v. 
The  Earl  of  Portarlington,  4  I.  £.  R.  1 ;  1  Con. 
&  L.  1 ;  1  Dr.  &  War.  20.    (C.) 

9.  An  objection  to  the  suit  for  misjoinder* 
of  parties  must  be  taken  by  demurrer. — Ccuhell 
V.  Kelly,  1  Con.  &  L.  246;  2  Dr.  &  War.  181. 
(C.) 

10.  The  equitable  mortagee  of  a  leasehold 
estate,  which  had  been  by  settlement  vested 
in  a  trustee,  joined  the  c.  q,  trusts,  as  ptfs. 
with  him  in  a  bill  to  redeem  after  eviction 
under  the  Ejectment  Statutes,  for  non-pay- 
ment of  rent.  Held,  not  to  be  a  misjoinder  of 
parties. 

If  a  bill  for  redemption  is  filed  within  the 
time  prescribed  by  the  statutes,  by  the  parties 
entitled  to  redeem,  the  Court  clearly  has  juris- 
diction to  allow  the  cause  to  stand  over  in 
order  that  formal  parties  may  be  added. — 
Malone  v.  Geraghty,  5  I.  £.  R.  649;  3  Dr.  & 
War.  239.    (C.) 

11.  In  a  bill  for  redemption,  after  eviction, 
a  leasehold  interest  vested  by  settlement  in  a 
trustee  who  had  died,  the  equitable  mortgagee 
of  the  interest  jind  the  c.  g.  trusts  were  co- 
ptfs.  ;  and  the  landlord  and  the  personal  re- 
presentatives of  the  deceased  trustee  (who 
nad  refused  to  join  as  co-ptf.)  were  defts. ; 
Held,  that  the  suit  was  properly  constituted. 
Malone  r,  Geraghty,  3  Dr.  &  War.  271.    (C.) 
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12.  Some  of  several  persons  had  been  made 
ptfs.  in  a  snit  without  their  anthority.  Their 
names  were  struck  out  of  the  suit,  upon  mo- 
tion and  before  the  hearing.  If  the  defts. 
shall  be  awarded  costs,  thej  will  be  ordered 
them  against  the  solicitor  filing  the  bill,  he  to 
have  them  over  against  the  ptf .  who  employed 
him. 

If  there  be  a  contest  between  a  party  to  a 
suit  and  the  solicitor,  as  to  the  anthority 
given  to  the  latter,  the  Court  will  decide 
against  the  solicitor  unless  he  has  a  written 
authority .-jBm&^  v.  Smith,  8  I.  £.  R.  667.  (R) 

1.  Plaintiff  was  entitled  under  her  father's 
will,  and  an  appointment  bv  her  mother,  his 
executrix.  She  being  in  emoarrassed  circum- 
stances and  without  professional  advice,  and 
ignorant  of  the  amount  of  her  claims,  G.,  her 
solicitor,  induced  her  in  1833  to  convey  to  him 
all  her  rights,  which  he  represented  to  be  only 
half  what  they  amounted  to,  for  a  rentcharge 
on  the  lands  so  conveyed  to  him,  thepayment 
to  be  personally  secured  by  him.  l^e  deed 
was  drawn  by  G.  and  contained  no  clause  of 
re-entry  or  covenant  by  him  to  pay ;  but  a 
non-alienation  clause  was  inserted ;  fraudu- 
lently, as  alleged.  G.  ceased  to  pay  in  1836, 
and  the  bill  was  filed  in  1845,  to  set  aside  the 
deed  and  carry  the  trusts  of  the  will  into  exe- 
cution, and  for  an  account  of  the  testator^s 
property,  so  far  as  to  ascertain  ptf.'s  rights ; 
and,  if  necessary,  of  the  personal  estate  of  her 
mother.  B.,  executor  m  the  mother  and  ad- 
ministrator de  bonis  non  of  the  father,  was 
made  a  party,  but  the  trustee  of  the  father's 
will  was  not.  Held,  on  demurrer  by  G.,  that 
the  time  lince  the  execution  of  the  deed^  fall- 
ing short  of  twenty  years,  could  not  be  set  up 
by  him  on  demurrer ;  that  if  it  could,  the  case 
was  one  of  actual  fraud,  and  time  would  not 
bar ;  that  there  was  no  misjoinder  or  multif a- 
rionsn^s:  that  if  multifarious  as  to  B.,  G. 
could  not  raise  the  objection ;  that  the  sur- 
viving trustee  was  not  a  necessary  party. — 
0'^e%  V.  Glenny,  9  I.  E.  R.  25.    (R) 

2.  A.,  on  behalf  of  herS^lf  and  her  infant 
children,  filed  a  bill  against  B.,  tenant  in  com- 
mon with  her  late  husband,  C.,  alleging  that 
on  his  death  B.  entered  into  receipt  of  the 
entire  rents,  claiming  the  whole,  and  kept 
possession  of  the  title  deeds,  for  want  of  which 
the  ptfs.  could  not  proceed  at  law ;  praying 
that  they  might  be  put  in  possession  of  C.'s 
moiety ;  an  account  of  the  rents  of  it  since 
his  death ;  and  for  the  title  deeds.  A.  did  not 
make  affidavit  that  the  deeds  were  not  in  her 
possession.  Beld,  that  such  affidavit  is  not 
necessary  in  a  case  where  the  ptfs.  have  a 
right  to  sue  in  £quity  aliunde,  and  that  a  de- 
murrer for  want  of  it  was  bad  in  substance. 
That  the  demurrer  not  atatinff  specifically  the 
parts  of  the  statement  or  relief  to  which  it 
applied,  was  bad  in  form.  That,  though  the 
bill  could  not  be  sustained  for  an  account 
between  tenants  in  common,  yet,  that  the 
infant  ptfs.  were  entitled  to  such  account 
against  the  deft. ;  and  that  the  mother  being 
a  co-ptf .  was  no  ml*»joinder. 


A  demurrer  ore  tenus  cannot  be  more  ex- 
tensive than  the  demurrer  on  the  record. 

The  uncertainty  of  a  statement  is  ground  of 
special  demurrer,  and  cannot  be  relied  on 
upon  a  general  demurrer. — KPCcarthyY.HixUhy 
9I.E.R,206.    CR.) 

3.  Parties,  having  adverse  or  iaeonsistent 
rights  in  the  subject  matter  of  a  suit,  cannot 
be  joined  as  co-ptf s.,  nor  can  one  who  has  not 
any  interest  be  joined  as  a  ptf.  with  one  who 
has.— i^W^am  v.  McCarthy,  1  H.  L.  Cas.  708; 
12  Jur.  757. — [Affg.  (but  on  the  ground  of 
misjoinder  of  co-ptfs.)  9  I.  E.  R,  620.    (C.)l 

4.  T.,  a  trustee,  lent  trust-money  on  mort- 
gage to  M.  By  an  arrangement,  on  the  mar- 
riage of  M.'8  daughter,  a  valuable  leasehold 
interest  was  granted  by  M.  out  of  the  mort- 
gaged premises,  and  put  in  settlement,  T. 
being  the  person  who  managed  it,  and  the 
solicitor  who  prepared  the  lease  and  settle- 
ment. The  daughter  or  her  husband  was  not  . 
informed  of  the  mortgage.  T.,  afterwards, 
with  his  c<^tru8tee  and  their  c.  q.  trusts, 
filed  a  bill  to  foreclose  the  mortgage  and  sell 
discharged  of  the  lease,  if  necessary.  &ld, 
that  the  parties  deriving  under  the  settlement 
must  be  fixed  with  notice  of  the  mortgage  and 
trust,  and  could  not  rely  on  T.*s  conduct  as  a 
defence  even  against  him,  and  therefore  could 
not  object  to  T.'s  being  a  co-ptf. 

QmcBre — ^Whether,  tf  notice  were  not  shown, 
such  an  equity  against  a  trustee  would  be  a 
defence  ?—Twycros8  v.  Moore,  13  I.  E.  R.  260. 

(C.) 

5.  An  objection  for  want  of  parties,  thonril 
it  would  be  ground  of  demurrer  to  a  bill,  wul 
not  be  an  answer  to  a  motion  for  an  injunc- 
tion in  a  cause  petition. 

Sembk —The  Court  has  authority  to  allow 
an  amendment  in  a  cause  petition,  so  as  to  get 
rid  of  the  objection  of  misjoinder. — Foster  v. 
Homsby,  2  I.  C.  R.  426 ;  6  I.  Jur.  279.    (R.) 

6.  R.,  and  M.  his  wife,  representatives  of  a 
sub-lessor's  interest  in  a  sub-lease  for  lives 
renewable  for  ever,  assigned  that  interest  to 
D.  This  deed  was  duly  acknowledged  by  M. 
Subsequently,  R.,  M.,  and  D.  filed  against  the 
representatives  of  the  sub-lessor's  interest  a 
bill  for  a  renewal  of  the  sub-lease  for  the  same 
life  as  had  been  inserted  in  the  head-lease  by 
a  renewal  thereof  before  the  assignment  to 
D. ;  but  of  which  renewal  R  and  M«  were, 
when  they  assigned,  unaware. 

Semble — ^That  making  R.,  M.,  and  D.,  co- 
ptfs.  amounted  to  a  misjoinder. — M^Bimey  v. 
AUen,  2  I.  Jur.  N.  S.  169.    (C.) 

7.  The  Board  of  the  College  of  Physicians 
resolved  that  B.  should  be  accepted  of  as  a 
tenant  of  a  farm  for  thirty-one  years,  at  a  rent 
of  £\.  10s.  an  acre,  as  the  nominee  of  P.,  a 
former  tenant,  who  had  by  another  resolution 
been  allowed  to  dispose  of  his  interest.  F., 
the  solicitor  of  B.,  acting  under  a  general 
anthority,  wrote  to  the  solicitor  of  the  col- 
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lege,  that*  in  consequence  of  the  dangerous 
illness  of  B^  he  had  not  finallj  concluded 
with  P^  and  could  not  take  out  the  lease. 
HeU,  that  the  letter  amounted  to  a  wairer  of 
B/s  right  to  the  lease. 

Qucere — ^Whether,  if  there  had  heen  no 
waiTer,  P.  could  have  compelled  the  execution 
of  a  lease  to  the  representatire  of  B^  who  was 
a  banker,  and  would  not  hare  resided  on  the 
farm? 

P.,  after  the  death  of  B.,  filed  a  cause  peti- 
tion for  a  specific  performance  of  the  agree- 
ment contained  in  the  resolution.  The  soli- 
citor for  the  college,  in  his  affidavit,  stated 
an  agreement,  made  in  1846,  for  a  lease  for 
twentr-one  jears,  at  a  rent  of  £X.  17s.  an  acre, 
with  the  brother  of  P.,  who  had  formerly  been 
a  tenant  of  the  farm,  and  whose  administrator 
and  creditor  P.  was ;  of  which  agreement  P. 
was  ignorant.  P.  amended  his  petition,  and, 
as  such  administrator,  prayed  in  the  altema- 
thre  a  specific  performance  of  that  agreement. 
Seid,  haying  regard  to  the  19th  Order  of  May 
1857,  that  the  misjoinder  could  set  be  right,  by 
amendment  of  the  prayer  at  the  hearing. 

Qyasr«— Whether  the  19th  Order  of  May 
1B57  applies  to  misjoinder  of  causes  of  suit, 
as  well  as  to  misjoinder  of  parties  ? 

Heiii,  on  the  authority  of  Lindsay  r.  Lynch 
(2  Sch.  &  Lef.  1),  that  the  petition  should  be 
difflnissed,  as  praying  relief  in  the  alternative, 
under  two  inconsistent  agreements.  But  the 
Court  gave  leave  to  amend  the  petition  by 
abandoning  the  relief  prayed  by  the  original 
petition. 

The  petitioner  had  paid  the  rent  of  £1.  lOs. 
an  acre  up  to  March  1856,  and  receipts  were 
0ren  by  fiie  respondents  for  each  gale.  Held, 
that  the  petttioner  was  entitled  to  a  specific 
performance  of  the  agreement  of  1846,  on  the 
terms  of  paying  all  rent  from  the  25th  of 
March  1856,  at  the  rate  of  £1.  17s.;  without 
prejudice  lo  the  respondents  bringing  such 
action,  as  they  might  be  advisee^  for  the 
arrears  aUeged  to  be  doe  up  to  March  1856. — 
I^oMW  V.  (Allege  of  Phygictans,  7  I.  C.  R.  104. 


jurisdiction  to  make  a  decree  declaring  the 
limitation  to  the  separate  use  of  the  wife,  on 
the  husband's  iusolvency,  fraudulent  and  void, 
aNhough  it  might  be  void  at  law,  and  although 
the  legal  estate  should  be  in  the  wife,  aod  not 
in  the  trustees.  —  Clarke  v.  Chambers^  8  I.  C. 
R,26.    (R.) 


V.  2.  Assignors  and  Assignees^  as  Parties, 

1.  Unless  some  act  is  required  to  be  done 
bj  them,  it  is  not  necessary  to  bring  pur- 
chasers, pendente  Hu,  before  the  Court. — Hio' 
gins  V.  Shaw,  2  Dr.  &  War.  356 ;  1  Con.  &  L. 
400.    (C.) 

2.  By  marriage  settlement,  lands  belonging 
to  the  husband  were  conveyed  in  trust  for 
him  until  he  should  be  declared  a  bankrupt^ 
or  should  become  insolvent,  or  compromise 
with  his  creditors,  or  take  the  benefit  of  the 
Insolvent  Act ;  and  after  his  decease,  or  other 
determination  of  the  trust,  during  the  joint 
lives  of  hnsband  and  wife.  In  trust  to  permit 
the  wife  to  receive  the  rents,  &c.,  for  her  sole 
use  and  benefit.  The  husband  took  the  benefit 
of  the  Insolvent  Aet.  Held,  on  a  petition 
filed  by  his  assignee,  that  the  Court  had 


V.  3.  Ait.' General,  or  Solr,- General,  as  Party, 

3.  Semble—Th&i  the  Att.-General,  without 
taking  tut  administration,  sufficiently  repre- 
sents, for  the  purposes  of  a  suit,  a  bastard's 
estate. — M^Kieman  v.  Keman,  4  L  E.  R.  269 ; 
Fl.  &K.  352.    (R.) 

4.  A  principal,  after  selling  part  of  his 
propertv  to  an  agent,  devised  his  property 
generally  to  his  wife,  an  alien,  for  life ;  re- 
mainder to  his  children,  who  filed  a  bill  to  set 
aside  the  sale.  Held,  that  the  Att.-General 
was  properly  made  a  deft,  in  respect  of  the 
wife's  interest,  though  no  office  was  found. — 
Murphy  V.  a  Shea,  8  I.  E.  R.  822;  2  Jon.  &  L. 
422.    (C.) 

5.  A  person  of  weak  mind,  but  not  either 
lunatic  or  idiot,  filed  a  bill  by  his  next  friend 
to  recover  the  arrears  of  an  annuity.  Held, 
that  the  Att.-General  was  not  a  necessary 

Earty,  the  plaintiff  not  having  been  f«ind  to 
e  a  lunatic  by  commission. — Carr  v.  Osborne, 
1 1.  Jur.  2.    (R.) 

6.  The  Att.-General  should  be  fully  ap- 
prised of  all  the  proceedings  relating  to  chari- 
ties. Pleadings  and  briefs  mus^  be  sent  to 
his  counsel.— Atts  v.  Tumly,  1  I.  Jur.  67.  (C.) 

7.  The  Att.-General  was  made  a  notice 
party  in  respect  of  a  recognizance  by  a  re- 
ceiver, as  if  within  the  15th  and  23fd  G.  O. 
1843,  when  he  should  have  been  an  answer- 
ing party.  His  counsel  appeared  at  the  hear- 
ing, and  consented  to  be  hound.  The  Court 
made  a  decree. — Abbott  v.  A,,  1 1.  Jur.  166.  (R.) 

8.  In  incumbrancers*  suits  the  Att.-General, 
made  a  party  in  respect  of  a  recognizance, 
sufficiently  represents  the  parties  interested 
in  it  for  all  purposes;  and  it  should  be  re- 
ported an  incumbrance,  though  the  condition 
te  not  broken. — Delany  v.  Kirwan,  12  L  E.  R. 
304.    (C.) 

9.  The  Atl-General  made  a  party,  in  re* 
spect  of  a  recognizance  or  otherwise,  cannot 
be  made  a  notice  party,  but  must  be  required 
to  answer. — Fawcett  v.  Biggs,  12  I.  E.  R.  806. 
(C.) 

10.  If  any  corporate  or  other  body  usurps, 
without  eKpress  authority,  the  power  of  grant- 
ing degrees,  proceedings  are  properly  taken 
in  the  Att.-General's  name. 

Qacere — Can  one  body,  to  whom  the  privi- 
lege has  been  granted,  file  a  bill  against  an- 
other body,  which  has  usurped  that  privilege, 


I 

• 


i* 


710    Bankrupts,  ^c.        [PLEADING— PARTIES.]         Debtor,  ^c. 


without  haying  first  established  its  right  at 
law.— J%e  Att.'Gm.  v.  The  K,  ^  Q.  CotL  of 
PAyt.  in /i^^oad;  9  L  Jar.*  N.  S.  862.    (C.) 


Y.  4.  B<mks;  Shareholden  therein, 

• 

1.  The  depositors  (in  a  sayings*  bank)  haye 
not  a  common  interest  in  the  f  ands,  but  haye 

*each  seyerally  a  legal  debt  dne  to  them  by  the 
trostees.  They  cannot,  therefore,  sae  as  co* 
ptfs.,  or  on  behalf  of  themselyes  and  other 
depositors. — Cookt  y.  Lord  CcurtowH,  6  J.  £.  B. 
266.    (K.) 

y .  5.  BankrvpU  and  Insolvents ;  their  Assignees. 

2.  The  53  G.  8,  c.  188,  does  not  oust  the 
jnrisdiction  of  the  Court  of  Chancery  to  en- 
tertain a  bill,  by  the  assignee  of  a  deceased 
insoWent,  to  administer  his  after-acquired 
property  on  behalf  of  the  unsatisfied  creditors 
in  the  insoWent  matter. — Byrne  y.  B^  Fl.  & 
K.  488.  (R.)— [Confirmed  on  appeal,  2  Dr.  & 
War.  71 ;  1  Con.  &  L.  189 ;  4  L  E.  R,  621.  (C.)] 

8.  An  insolyent  is  not  a  necessary  party  to 
a  suit  by  his  assignee. 

QtMETS — Is  it  a  misjoinder  to  make  an  insol- 
yent a  party  to  suit  by  his  assignee? — Casheliy, 
Ketty,  1  Con.&L.  246;  2  Dr.  &  War.  181.  (C.) 

4.  The  grantor  of  a  rentcharge,  though  dis- 
charged as  an  insolyent.  continued  in  posses- 
sion of  the  lands.  Hddy  that  his  assignee 
ought  to  be  made  an  answering  party  to  the 
grantee's  bill  to  raise  arrears  by  means  of  a 
receiyer. — Curtin  v.  Darcy,  2  Jon.  &  L.  718.  (C.) 

5.  A  plaintiff  may  rely  on  a  title  acquired 
in  point  of  form  after  he  filed  the  bill,  if  it  be 
not  inconsistent  with  his  original  claim,  and 
is  capable  of  haying  relation  back.  The  de- 
yisee  of  an  insolyent  debtor  filed  a  bill  to 
renew ;  and  the  objection  being  raised,  after- 
wards procured  himself  to  be  appointed  as- 
signee, and  amended  the  bill,  stating  that  fact. 
Heldj  that  he  could  aus tain  the  bilL^^Doyh  y. 
Ca/iw,  12  I.  E.  B.  241.    (C.) 

6.  When  a  deft,  becomes  insolyent  pending 
the  suit,  the  proyisional  assignee  of  the  In- 
solvent Court  is  properly  made  a  party  to  the 
suit  by  supplemental  bill. — Roacfy  y.  MoUoy^ 
18LE.B.90.    (R.) 

7.  W.  owned  in  Ireland  fee-simple  estates, 
which,  on  his  marriage,  he  chafed  with  a 
iointure.  There  was  issue,  one  son,  H.  After 
W.*s  death,  the  jointure  fell  into  arrear  for 
some  years.  Unaer  the  settlement,  the  joint- 
ress entered  into  possession  of  the  estates,  and 
received  the  rents.  H.  becoming  insolvent, 
the  customary  assignments  were  executed. 
Afterwards,  H.  mortgaged  his  interest  in  the 
estates  to  B.,  without  giving  B.  notice  of  the 
insolvency.  As  a  further  security,  H.  gave  a 
bond  and  warrant  of  attorney,  providing  that 
B.,  on  redemption,  should  reconvey  the  lands, 
and  siffn  satisfaction  on  any  judgment  which 
might  have  been  entered  up  on  the  warrant. 


The  mortgage,  having  been  duly  registered, 
took  priority  over  the  unregistered  assign- 
ments, under  the  Irish  acts.  B.  filed  a  biU 
for  foreclosure  or  redemption,  and  made  the 
jointress,  H.,  and  the  assignees,  parties.  The 
jointure  was  decreed  to  be  the  first  charge  on 
the  estates ;  and  the  mortgage  to  be  the  second. 
Accounts  were  directed  to  be  taken  accord- 
ingly. The  assignees  did  not  appeal  against  this 
decree.  H.  died.  Held^  that  U.  ought  not  to 
have  been  made  a  party  to  the  suit,  and  there- 
fore could  not  appeal  against  the  decree. — 
Rochfort  v.  Battersby,  2  H.  L.  Cas.  388 ;  14 
Jur.  229.— [See  BaHersby  v.  Rochfort,  9  L  E. 
R.  191.  (C.)— Revg.,  on  re-hearing,  8  L  K  R 
284.    (C.)] 

V.  6.  Co^ligors,  and  others  having  Joint  In* 
terests  and  lAahUitie^ 

8.  A  bill,  filed  on  behalf  of  himself  and  all 
other  creditors,  by  a  creditor  of  a  banking  com- 
pany, formed  pursuant  to  the  6  G,  4,  c.  42, 
stated  that  the  society's  personal  estate  was 
sufficient  to  pay  all  their  debts ;  and  prayed 
for  an  account  of  that  personal  estate ;  that 
the  demands  of  ptf.  and  the  other  creditors 
might  be  paid  thereout :  and  that,  if  it  proved 
insufficient,  the  society  should  pay  thenu  On 
demurrer — HM,  that  the  company's  public 
officer  sufficiently  represented  their  interests 
for  the  purposes  of  the  suit;  and  that  the 
shareholaers  need  not  be  made  narties. — 
Fawcett  v.  Hodges,  3  I.  £.  R.  232;  Fn&  K.  100. 
(R.)— [Overruled  by  O'Flaherty  v.  M'DoweU,  6 
H.  L.  Cas.  14?  ;  2  I.  Jnr.  N.  S.  469.] 

V.  7.  Debtor  to  Testator's  Estate, 

9.  In  a  legatee's  administrafTbn  suit  against 
an  intestate's  personal  representative,  ptf. 
made  deft.,  a  third  person,  whose  real  estate 
had  been  charged  under  a  power  with  a  sum 
payable  to  the  intestate,  ctiarging  that  the 
personal  representative  was  insolvent,  but  not 
charging  collusion  with  the  debtor.  The  an- 
swer denied  the  insolvency,  which  was  not 
proved  by  ptf.  Held,  that  the  debtor  was  im- 
properly made  a  party  to  the  suit.  As  against 
him,  the  bill  was  dismissed  with  costs. — 
Philips  v.  P.,  6  I.  E.  R.  609.    (R.) 


V.  8.  Debtor  and  Creditor, 

10.  B.  and  his  eldest  son  C,  being  embar- 
rassed, executed  in  1818  a  trust  deed,  to  which 
the  scheduled  creditors  were  parties  of  the 
fourth  part.  Ptf.,  a  creditor  of  B.,  refused  to 
execute  the  deed,  and  proceeded  at  law  against 
B.,  to  recover  his  demand.  That  action  hav- 
ing abated  by  B.'s  death,  ptf.,  with  the  trus- 
tee's assent,  submitted  his  claim  to  arbitration. 
The  amount  due  to  ptf.  having  been  then 
ascertained,  the  trustee  permitted  him  to  sub- 
scribe the  deed.  In  a  suit  by  ptf.  to  cany 
into  execution  the  trusts  of  that  deed — Heldj 
that  the  other  subscribing  creditors  were  not 
necessary  parties.*— jPt«W  v.  Lord  Donwghmorey 
2  Dr.  &  Wal.  630 ;  1  Dr.  &  War.  227.    (C.) 

11.  Creditors  by  judgment  and  recognisance, 
though  scheduled  to  a  trust  deed  executed 
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for  their  pajment,  are  within  the  G.  O.  of 
22nd  Jnne  1842,  when  a  salt  in  this  Court  is 
instituted  to  carry  the  trusts  into  execution 
hy  a  sale. — Harvey  t.  Lawlor,  8  Dr.  &  War. 
168.    (C.) 

1.  When  a  judgment  creditor,  served  with 
notice  under  the  15th  G.  O.,  entered  a  common 
appearance  under  the  18th  G.  O.,  he  is  a  deft, 
in  the  cause,  as  if  he  had  heen  Served  with 
suhpcena  to  appear  and  answer.  Aliter,  if  the 
appearance  entered  be  a  special  one  under  the 
l9Ui  G.  O.—Brysony.  M'Cbishn, 6  I.  E.  R  77. 

CR.) 

2.  After  the  G.  Rules  of  March  1843  came 
into  operation,  ptf.  filed  a  supplemental  bill 
against  judgment  creditors  of  the  inheritor,  to 
hare  the  benefit  of  a  decree  for  sale  made  in 
1839.  HtlcLt  that  creditors  by  judgment,  ob- 
tained before  the  original  bill  was  filed,  were 
properly   made  notice  parties.     They  were 

?;iTen  a  time  within  which  to  surcharge  and 
alsify  the  accounts  taken  in  the  original 
cause ;  and  it  was  further  decreed  that  they, 
if  they  did  not  do  so,  should  be  bound  by  the 
decree  and  proceedings  in  the  original  cause. 
Htld,  that  creditors  hj  judgments  obtained 
pendente  Ute^  which  affected  the  legal  estate 
in  the  lands,  were  not  unnecessary  parties  in 
the  suit,  and  were  properly  made  notice  parties. 
That  a  creditor  by  judgment,  obtained  before 
the  ori^nal  bill  was  filed,  who  in  another 
right  had  been  made  a  party  to  the  original 
suit,  was  an  unnecessary  party  to  the  supple- 
mental hWL—ButUdge  ▼.  72.,  8  I.  £.  B.  84 ;  3 
Jon.  &  L.  307.    (C.) 

3.  A  judgment  creditor  filed  a  bill  against 
the  conu2or  and  prior  incumbrancers,  without 
baring  issued  an  elegit,  or  shown  that  he  was 
entitled  to  issue  it,  but  charging  that  the 
conusor's  lands  were  an  ample  fund  to  satisfy 
all  incumbrances,  and  praying  a  sale,  and  pay- 
ment out  of  the  proceeds  of  his  own  ana  all 
prior  charges,  or  that  the  lands  might  be  sold 
subject  to  prior  incumbrances.  He  did  not 
offer  to  redeem  those  incumbrances.  De- 
murrer, by  a  creditor,  a  deft.,  whose  incum- 
brance was  prior  to  the  3  &  4  Kic.,  c.  105, 
allowed. — Kirwan  v.  Earl  of  PoriarlingUm^  8 
LE.R.593. 

4.  The  Sheriff  ought  not  to  be  made  a  party 
to  a  cause  petition  u>r  an  injunction  to  restrain 
the  sale  by  him  of  chattels  which,  after  seizure, 
hare  been  found  to  be  the  property  of  the 
execution  debtor. — Jackson  y.  Rouitery  2  I. 
Jur.N.  8.411.    (R) 


y.  9.  EcclesiasHcal  PersoM, 


y.  10.  Executors  or  AdministrcOors  as  Parties. 

a.  In  general, 

b.  0/ Deceased  Personal  Representative, 


y.  10.  a.  ExecMtors  or  Administrators  gene- 
raUy, 

5.  When,  upon  a  renunciation  of  a  sole 
executor,  administration  aan  t,  a.  is  granted, 


the  renouncing  executor  is  not  a  necessanr 
party. — H<mston  r.  O'Connor^  H.  &  J.,  718. 
(E.E.) 

6.  After  appointment  of  a  receiver  under 
the  3  &  4  H\  4,  c.  55,  the  petitioner  died, 

i  having  appointed  twf  executors,  of  whom  only 
one  proved  the  will.  The  proceedings  in  the 
petition  matter  must  be  continued  in  the 
names  of  both  executors. — Anon,,  2  Jon.  731. 
(E.E.) 

• 

7.  M.  having  granted  an  annuity  of  £300, 
charged  on  all  his  property,  to  A.  and  her 
assigns  for  ever,  devised  his  estates,  upon 
trust  to  pay  debts,  &c. ;  and  as  to  the  residue, 
to  the  use  of  his  Illegitimate  daughter,  £.,  for 
life  ;  remainder  to  £  and  his  heirs.  A.  now 
filed  her  bill,  after  nineteen  years  from  M.'s 
death,  and  shortly  after  the  death  of  E., 
against  K.,  the  executor  and  trustee  of  the 
will,  and  the  Att.-Gen.,  stating  facts,  whereby 
it  appeared  that  no  demand  on  account  of  the 
annuity  was  ever  made  upon  E. ;  that  during 
£.*s  life  A.  was  ignorant  of  her  rights,  and 
that  E.  also  was  ignorant  of  them. — [It  d|^ 
not  appear  that  E.  was  ever  in  receipt  of  the 
rents  for  her  own  use.] — Further  stating  that 
E.  was  a  bastard,  and  died  intestate,  un- 
married, and  without  issue;  and  that  upon 
her  death  all  her  property  vested  in  the 
Crown;  and  praying  that  the  arrears  of  the 
annuity  from  the  time  of  M.*s  death  might  be 
raised,  &c.  Upon  demurrer  to  this  bill.  Held, 
that  the  personal  representative  of  E.  was  not 
a  necessary  party.  That  supposing  her  perso- 
nal estate  should  have  been  represented,  the 
Att.-Gen.  should,  in  right  of  tne  Crown,  and 
without  any  grant  of    administration,  have 

]  snfiSciently    represented    it. — M^Kieman    v. 
I  iir«man,  4  1.  E.  R  269 ;  Flan.  &  K.  353    (R) 

8.  An  ejectment  was  brought  to  impeach 
a  lease,  as  contrary  to  the  powers  of  the 
lessor  under  a  settlement;  and  a  bill  was 
filed  by  a  teaant  to  restrain  proceedings,  on 
the  ground  that  the  ptf.  at  law  had  confirmed 
the  lease.  Held,  that  the  personal  repre- 
sentative of  the  lessor  was  not  a  necessary 
party  in  the  cause,  although  the  lease  con- 
tained a  covenant  for  quiet  enjoyment  by  the 
\e&%OT,—Stoughton  v.  Crosbie,  5  L  £.  R  451. 
(E.E.) 

9.  In  an  administration  suit  by  a  legatee 
against  the  personal  representative  of  an 
intestate,  the  ptf.  made  deft,  a  third  person, 
whose  real  estate  had  been  charged  under  a 
power  with  a  sum  of  money  payable  to  the 
intestate,  charging  that  the  personal  repre- 
sentative was  insolvent,  but  not  charging 
collusion  with  the  debtor.  The  insolvency 
was  denied  by  the  answer  of  the  personal 
representattre,  and  not  proved  by  the  ptf. 
Beldf  that  the  debtor  was  improperly  ma^  a 
party  to  the  suit;  and  the  bil£  as  against 
him,  was  dismissed  with  costs.  -^hUws  v.  P., 
61.  E.R509.    (R) 

10.  K.  bequeathed,  amongst  other  property, 
a  chattel  real  to  his  executors,  in  trust,  after 
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pajment  of  two  legacies,  for  H.  for  life,  re- 
mainder to  B.  absolutely.  H.  paid  the  legacies 
and  debts,  and  died  iinestate.  His  personal 
representative  filed  a  bill  against  the  execu- 
tors to  be  repaid  these  sums  out  of  the  general 
assets  of  K.,  and  for  an  account.  He  did  not 
make  B.  a  defendant  b^  subpoena,  but  served 
him  with  notice  under  the  15th  G.  O.  A 
decree  to  account  having  been  obtained,  the 
ptf.  filed  the  present  bill,  charging  that  the 
general  assets  were  deficient,  and  that  the 
executors  had,  Without  consideration,  given 
B.  possession  of  the  chattel  real ;  making  him 
alone  a  deft,  bj  subpoena,  but  serving  the 
executors  with  notice  under  the  15th  G.  O., 
and  praying  that  the  bill  might  be  taken  as 
an  original  bUl  in  the  nature  of  a  supple- 
mental bill  in  aid  of  the  original  decree,  and 
for  the  same  relief  against  B.  in  respect  of 
the  chattel  real  as  was  had  against  the  execu- 
tors in  the  original  cause.  Hel<iy  that  the  bill 
was  demurrable,  the  executors  not  having 
been  made  parties  to  it. 

Semble — The  relief  sought  by  the  two  bills 
was  inconsistent,  one  seeking  relief  against 
parties  against  whom  the  other  waived  all 
relief.— JJoTpur  v.  Bm^d,  8  I.  K  B.  456.    (B.) 

1.  To  a  legatee's  bill  the  executor  admitted 
assets  sufficient  to  pay  the  legacies ;  but  relied 
on  his  right  to  retain  them  as  an  indemnitv 
for  the  contingent  liability  on  the  testator  s 
covenants,  and  did  not  set  out  the  amount  of 
the  assets.  Held,  the  answer  was  insufficient, 
and  that  the  executor  was  bound  to  set  out 
the  amount  of  the  assets. — M^Atdeu  v.  M^A,, 
91.  E.  B.  142.    (B.) 

2.  The  respt.  in  a  petition  matter  under 
the  Judgment  Acts  died.  Held,  that,  before 
the  Court  distributed  the  funds,  his  personal 
representative  should  be  made  a  party. — Lord 
Cloncurry  v.  Piers,  9  I.  E.  B.  407 ;  3  Jon.  &  L. 
678.    (C.) 

8.  A.  bequeathed  a  life  estate  in  £2000  to  B. ; 
remainder  to  X.  for  life;  remainder  over. 
B.'s  executor  was  personal  representative  of 
A.,  and  as  such  entitled  to  funds  realised  in 
the  I.  E.  Court.  A  creditor  of  B.  obtained 
judgment  for  his  debt,  and  got  liberty  to 
transfer  the  fund  there  realised  to  the  credit 
of  this  suit.  A  petition  was  then  filed  by  the 
legatees  entitled  in  remainder  to  the  corpus 
of  the  £2000,  and  an  order  was  made  in  the 
I.  E.  Court  that  the  fund  should  remain  in 
Court  until  the  rights  of  the  last-mentioned 
petitioners  were  decided ;  but  allowing  B.*s 
creditor  to  apply  to  have  the  fund  transferred 
to  the  credit  of  this  matter,  unless  the  peti- 
tioners in  the  other  matter  made  him  a  party 
to  their  suit.  A  conditional  order  was  granted 
for  the  service  of  a  notice  under  the  Act 
and  Bule  for  this  purpose  ;  and  on  motion  to 
show  cause  against  it — Held,  that  the  creditor 
of  B.  could  not  be  made  a  party  to  a  suit 
instituted  by  the  legatees  in  remainder  to 
administer  the  estate  by  such  notice. 

The  fund  was  directed  to  be  transferred  to 
the  credit  of  both  matters,  and  a  reference 


granted  to  the  Master  to  ascertain  the  rights 
of  all  the  parties.  The  (question  of  costs  was 
reserved. — Going  v.  Harding,  6  I.  Jur.  17.  (B). 


v.  10.  b.  Executor  or  Administrcttor  of  Deceased 
Personal  Representatives. 

4.  B.,  by  will,  directed  his  executors  to  in- 
vest £1500,  and  pay  his  wife  the  interest  for 
life ;  then  to  divide  the  £1500  eqnally  amongst 
his  children.  Only  one,  C,  of  the  executors 
proved  the  will.  C.*s  two  executors  proved 
C.*s  will.  One  of  them  died.  Afterwards,  all 
but  one  of  B.'s  children  instituted  a  snlt  to 
recover  their  respective  shares  of  the  £1500, 
against  C.*s  surviving  executor.  Held,  that 
the  personal  representative  of  C.'s  deceased 
executor  was  not  a  necessary  party. — Daly  y. 
Kirwan,  1  I.  E.  B.  166.    (B.) 

6.  In  a  suit  for  an  account  and  to  administer 
the  personal  estate  of  a  testatrix,  the  per- 
sonal representative  of  a  deceased  executor  of 
the  testatrix  may  be  properly  made  a  co-deft, 
with  the  surviving  executor,  only  where  it  dis- 
tinctly appears  that  the  deceased  executor 
possessed  oimseLf  of  assets.  From  the  state- 
ment in  the  bill,  that  the  executors,  A.  and 
G.,  both  proved  the  will,  &c.,  but  that  G.,  who 
was  dead,  alone  acted  as  executor,  the  Court 
will  not  infer  that  G.  possessed  himself  of 
assets,  so  as  to  justify  the  ptf.  in  making  his 
personal  representative  a  co-deft,  with  the 
surviving  executor. — Cocking  v.  Golding,  4  I. 
E.  B.  169.    (B.) 

6.  A  person  acting  in  the  management  of 
assets,  though  there  be  an  executor  who  after- 
wards proves  the  will,  is  liable  as  an  executor 
de  son  tort,  unless  it  clearly  appears  that  he 
was  only  an  agent  When  the  evidence  left 
this  in  doubt  an  enquiry  on  the  subject  was 
directed. 

An  executrix  and  A.,  who  was  not  named  an 
executor,  acted,  and  died  without  proving  the 
will,  which  was  proved  by  the  surviving  exe- 
cutor named  in  the  will.  The  latter  and  A. 
afterwards  obtained  a  release  from  the  parties 
interested  in  the  assets.  In  a  suit  to  set  it 
aside,  and  for  an  account — Held,  that  the  per- 
sonal representative  of  the  deceased  executrix 
was  a  necessary  party,  especially  as  A.  set  up 
a  defence  that  he  was  only  her  agent. 

The  cases,  in  which  the  personal  represen- 
tative of  a  deceased  executor  may  be  dis- 
pensed with  in  suits  against  a  surviving 
executor,  considered. — Kdly  v.  Murphy,  12  L 
E.  B.614.    (C.) 

7.  A.,  being  liable  under  a  covenant  to  B. 
and  C,  bequeathed  legacies,  and  appointed  B. 
and  C.  his  executors.  They  both  proved  the 
will.  B.  died,  leaving  C.  surviving  him.  C. 
died,  having  bequeathed  legacies,  and  ap- 
pointed E.  executor.  A  suit  was  instituted 
against  £.,  and  a  final  decree  made  to  admin- 
ister the  assets  of  C,  no  claim  being  made  in 
that  suit  on  foot  of  the  covenant.  A  suit 
against  £.  alone,  for  an  account  of  the  asiets 
of  A.,  by  the  parties  claiming  the  money  se- 
cured by  the  covenant,  was  dismissed,  without 
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prejudice  to  their  proceeding  against  the  le- 
gatees of  C.—Clarhe  t.  Pope,  18  L  C.  B.  91. 


V.  11.  Heir-at-hw;  Next-of-kin. 

1.  To  a  hill  filed  hytlte  derisee  of  a  vendor, 
to  impeach  the  sale  on  grounds  of  fraud,  the 
heir-at-law  of  the  vendor  is  not  a  necessary 
pmitj.—Uppington  v.  BuUen,  I  Con.  &  L.  291 ; 
2  Dr.  &  War.  184.    (C.) 

2.  The  devisee  of  the  eqnitj  of  redemption 
in  trust  for  other  persons  is  a  necessarv  party 
to  a  foreclosure  svdt.—Sadb/  v.  S.,  8 1.  £.  R 
494.     (E.E.) 

S.  It  heing  donhtf  ul,  upon  the  construction 
of  a  settlement,  whether  ptf .,  his  hrother,  and 
sister,  were  entitled  to  vested  or  merely  to 
contingent  interests — Heid,  that,  the  estate 
being  limited  to  the  settlor's  heir  if  the  sup- 
posed emergency  should  never  arise,  and  tne 
trustees  having  refused  to  become  ptfs.,  the 
ptf.  might,  in  the  character  of  heir-at-law, 
maintain  a  suit  to  protect  the  property. — Peed 
T.  Custen,  S.  &  Sc,  10.    (R.) 

4.  In  a  prior  mortgagee's  suit  for  fore- 
closure and  sale,  the  heir  of  the  mortgagee  of 
the  equity  of  redemption  is  not  a  necessary 
party.— TFJb*^  v.  HalUday,  4  Dr.  &  War.  267 ; 
2Ck)n.&L.  43a    (C.) 

5.  The  inheritor  is  a  proper  party  to  a  sup- 
plemental bill  filed  to  make  incumbrancers 
parties,  when  there  has  been  a  decree  for  a 
sale  in  the  original  ch\^^,—Butledge  v.  R.,  8 
L£.B.84;3Jon.  &L.807.    (C.) 


V.  12.  Husband  and  Wife, 

6.  Modem  cases  have  decided  that  the  hus- 
band should  not  be  a  co-ptf.  to  a  suit  insti- 
tuted in  respect  of  the  separate  estate  of  the 
wif  e.— ITadbcrt  r.  FarreUy  Fl.  &  K.  563 :  4  I.  E. 
R.519.    (R.) 

7.  When  a  married  woman  is  living  apart 
from  her  husband,  who  resides  out  of  the  ju- 
risdiction, and  has  no  interest  in  the  uibject 
of  the  suit,  the  Court  will,  upon  the  motion  of 
the  ptf.,  and  her  assent,  permit  her  to  file  a  se- 
parate answer.— 0*^n€ii  v.  Bernard  7 1.  E.  B. 
180.    (R.) 

8.  In  a  suit  instituted  to  set  aside  securities 
entered  into  by  the  ptf.  to  trustees  for  the 
separate  use  of  one  of  the  defts.,  as  the  ptfs. 
wife,  the  ptf.  alleged  that  she  had  been  pre- 
viously married  to  A. ;  and  examined  A.,  who 
proved  the  fact  of  the  marriage — Heldy  that 
A.  was  not  a  necessary  party  to  the  suit. — 
Scoit  V.  5.,  1 1  I.  E.  R.  74.  {Cy-XSee  13 1.  E. 
R.  212  ;  4  H.  Lds.  Cas.  1065.] 

9.  A  bill  of  interpleader  having  been  filed 
against  husband  and  wife,  separate  subpoenas 
and  notices  were  served  under  an  order  for 
the  nibstitution  of  service,  requiring  them  to 
appear  and  answer  at  different  times.    The 


husband  appeared  and  filed  a  separate  de- 
murrer, whicn  the  ptf.  set  down  to  be  argued, 
and  afterwards  moved  to  set  aside  for  irregu- 
larity. The  Court  refused  the  motion,  and 
made  an  order  nunc  pro  tunc^  that  the  husband 
and  wife  should  defend  separately. 

By  a  deed  of  separation  a  husband  and  wife 
conveyed  the  wife's  property  to  a  trustee,  in 
trust  to  pay  an  annuity  to  the  husband,  and 
the  residue,  after  payment  of  her  debts,  to  the 
wife.  The  trustee  covenanted  to  pay  the  an- 
nuity to  the  husband.  The  wife  afterwards 
required  the  trustee  not  to  pay  the  annuity  to 
the  husband ;  alleging,  on  the  opinion  of 
foreign  counsel,  that  the  marriage  was  void. 
The  husband  brought  an  action  of  covenant 
for  the  annuity  against  the  trustee,  who,  hav- 
ing lodged  the  amount  in  bank,  filed  a  bill  of 
interpleader  against  the  husband  and  wife. 
Demurrer  to  the  bill  by  the  husband  allowed 
with  costs.— Dcyfe  v.  DumonceL  11 1.  E.  R  842. 

10.  Bill  to  set  aside  a  transfer  of  stock  to 
the  deft.,  as  having  been  obtained  by  undue 
influence  and  imposition.  The  deft,  by  answer 
insisted  that  he  was  entitled  to  the  stock,  but 
intended  giving  it  to  Mrs.  B.  The  ptf.  gave 
in  evidence  declarations  by  the  deft,  that  he 
took  the  stock  in  trust  for  Mrs.  B.  Held,  that 
Mrs.  B.  and  her  husband  were  necessary 
parties.— ^A«m  v,  DaUf,  2  I.  Jur.  88.    (C.) 

11.  Husband  andwifewere  joined  as  co-ptf  s., 
the  riffhts  of  the  husband  being  those  of  a 
speciahy  creditor;  the  wife's  those  of  a  legatee. 
Heldj  that  the  wife  was  improperly  joined  as 
ptf. 

The  Court  allowed  the  husband  to  amend 
by  making  the  wife  a  deft,  to  be  sued  by  her 
next  friend. — Evans  v.  HoUon.  4  I.  Jur.  18. 
(C.) 

12.  A  married  woman,  residing  with  her  hut- 
band  abroad,  filed  a  cau8e|petition  in  the  name 
of  a  next  friend,  a  person  of  no  substance. 
The  respondent  having  required  security  to 
be  given  for  the  costs,  the  petition  was  allowed 
to  bQ  amended  by  inserting  the  name  of  the 
husband,  who  returned  home,  as  a  petitioner, 
instead  of  the  next  friend ;  the  petition  to  be 
re-sworn,  but  not  taken  out  of  the  office. — 
Dunne  v.  Roche,  1 1.  Jur.  N.  S.  7.    (R.) 

18.  A  petition  under  the  Ch.  Reg.  (Jr.)  Act 
1850,8. 11,  prayed  a  declaration  of  the  inva- 
lidity of  an  appointment  under  a  power,  and 
of  tne  validity  of  a  subsequent  appointment. 
Held,  that  the  donee  of  the  power,  and  an  ap- 
pointee (a  femecoveri),  whose  husband  was  a 
party,  were  necessary  parties. — In  re  CReiUify 
1 1.  C.  R  497 ;  8  I.  Jur.  206.    (C.) 

14.  Semble — ^In  administration  suits,  brought 
by  married  women,  their  husbands  should  be 
parties. — In  Mahonjfs  Goods,  7  I.  Jur.  N.  S. 
107.    (P.) 

V.  18.  Legatees   and  Devisees  general^:   Resi- 
duary Legatees, 

[See  under  Court  of  Ch.  Ireland  Reg.  Act, 
1850  post,  and  under  Ch.  Ir.  Act  1867,  po8t,'\ 
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1.  J^  by  will,  derised  all  hU  estates, 
real  and  personal,  to  tmstees,  to  pay  debts, 
&c. ;  next  to  the  use  of  his  son,  C.,  for  life, 
remainder  to  C.'s  issue;  if  C.  died  without 
issue,  to  W.  for  life,  remainder  to  such  of 
W.'s  children  as  should  be  liTing  at  her 
death,  in  equal  shares.  C.  died  without  issue. 
W.  had  several  children  living.  In  a  suit  by 
J.*s  creditors  to  have  the  trusts  of  his  will 
executed,  and  praying  a  sale  of  the  real  estate. 
Held,  that  all  W.*s  children  were  necessarv 
parties.— O/dJ^om  v.  Wiikins,  1  I.  £.  R.  69.  (R.) 

2.  C,  the  executor  who  proved  R.'s  will,  &c., 
died.  Both  C.'s  executors  proved  C.*s  will, 
and  possessed  themselves  of  assets  more  than 
sufficient  to  pay  his  debts.  One  of  C.*s  exe- 
cutors died;  the  survivor  admitted  assets. 
All  but  one,  of  R.'s  children  instituted  against 
that  survivor  a  suit  to  recover  their  shares  of 
X1500  which  R.  had  directed  C.  to  invest, 
and  pay  the  interest  thereof  to  R.*s  wife  for 
life;  then  to  divide  the  £1500  equally 
amongst  R.'s  children.  Hdd,  that  the  omis- 
sion of  one  child  made  the  suit  defective. — 
Dafy  v.  Kirwan,  1 1.  E.  R.  156.    (R) 

8.  The  devisee  of  the  equity  of  redemption 
in  trust  for  other  persons  is  a  necessary  party 
to  a  foreclosure  suit.  —  ScuUif  v.  5.,  3  L  £.  R. 
494.    (E.E.) 

4.  When  there  Is  a  devise  of  a  fee-simple, 
and  an  absolute  power  to  raise,  by  sale  or' 
mortgage,  moneys  for  specified  purposes ;  and 
that  devise  enables  the  trustee  to  give  receipts 
to  the  purchasers ;  he  sufficiently  represents 
the  estate  in  a  suit  for  sale,  though  the 
person  who  was  entitled,  subject  to  that 
power,  to  the  first  estate  of  inheritance  in  the 
lands,  was  not  a  party  thereto.  —  Keom  v. 
Magawly,  I  Dr.  &  War.  401.    (C.) 

6.  When  one  deft,  died  after  answer, 
the  Court  would  not  permit  his  devisee 
to  be  made  a  party  by  amendment. — Listowei 
V.  CaUaghan,  8  I.  E.  R.  472.    (R.) 

6.  Suit  by  husband  and  wife  against  the 
sole  executor,  and  against  the  residuary 
legatee,  to  recover  the  balance  of  a  legacy  to 
the  wife.  The  executor  allowed  the  bill  to 
be  taken  pro  con/esso  against  him,  and  did 
not  controvert  the  statement  in  the  bill,  that 
the  testator's  personal  estate  and  effects  had 
come  to  his  possession.  The  other  deft,  de- 
murred, alleging  that  he  was  not  a  necessary 

Earty.  As  against  him  the  bill  was  dismissed ; 
is  costs  to  be  paid  eventually  by  the  exe- 
cutor.— Brooke  v.  Stewart  if  Wade,  2  I.  Jnr. 
211.    (C.) 

V.  14.  Lessor:  Lessees:  Sub-lessee. 

7.  If  a  mortgagee  desires  to  impeach  a  lease, 
made  after  the  execution  of  the  mortgage,  he 
must  make  the  tenant  a  party  to  the  fore- 
closure suit — Martin  v.  Walker,  S.  &  Sc.  189. 

8.  A  landlord  filed  against  his  Immediate 
tenant  a  bill  to  restrain  him  from  cutting 


turf  for  sale  on  a  valuable  bog  appurtenant 
to  the  demised  lands.  The  tenant  answered 
that  he  had  never  been  in  actual  •ccnpation 
of  any  part  of  the  lands ;  that  he  never,  by 
himself  or  any  agent,  committed  the  waste 
charged  ;  and  that,  if  his  sub-tenants  had  cut 
turf  for  sale  or  othendse,  he  was  unable  to 
restrain  them  from  doing  so,  the  practice 
having  existed  before  the  lands  came  into  his 
possession.  It  did  not  appear  whether  those 
sub-tenants  held  merely  from  year  to  year,  or 
had  a  greater  interest.  Held,  that  since  they 
were  not  before  the  Court,  the  injunction 
could  not  issue.  —  Lord  Norimrg  v.  AUeyn^,  1 
Dr.  &Wal.837.    (C.) 

9.  In  a  suit  to  establish  a  lease,  all*  the 
tenants  should  be  before  the  Conrt. — BroMgam 
V.  Goi^et ,  7  L  E.  R.  283.    (R.) 

10.  All  the  persons  entitled  to  the  lessee*^ 
Interest  should  be  made  parties  In  suits  for 
renewal  of  a  lease. 

One  of  the  lives  in  a  renewal  was  described 
as  *^  B.  C,  the  younger,  son  of  B.  C  of  Sion, 
aged  fifteen  years,  or  thereabout.**  There 
were  two  persons  of  the  name  of  B.  C. ;  one, 
the  eldest  son  of  H.  C,  of  Slon,  who  was  fif- 
teen years  old ;  the  other,  the  fourth  son  of 
B.  C,  of  K.,  who  was  nine  years  old.  HM, 
on  the  evidence,  that  the  latter  was  the  c.  q.  vie. 

The  tenant  having  tendered  the  renewal 
fine  and  interest  from  the  death  of  the  former, 
without  objection  on  that  ground  on  the  part 
of  the  landlord  —  Held^  that  the  tender  was 
sufficient  to  save  a  forfeiture,  under  the  Te- 
nantry Act. 

There  is  no  general  rule  as  to  what  shall  be 
deemed  reasonable  time  for  payment  of  the 
renewal  fines.  But  the  Court  granted  a  re- 
newal when  a  tender  had  been  made  within 
six  months  of  the  demand,  there  being  no 
fraud  on  the  part  of  the  tenant,  and  no  cir- 
cumstance to  establish  default,  except  the 
lapse  of  time. 

Advertisements  in  the  "Gaiette,**  Ac,  under 
the  2nd  sec.  of  the  Tenantrv  Act,  are  not  a 
sufficient  demand  where  the  head  rent  is  paid 
to  the  landlord  by  an  agent  for  the  tenants. 
Such  agent  ought  to  be  served  with  notice,  if 
the  landlord  shall  find  any  difficulty  in  dis- 
covering his  tenants,  or  their  assigns. 

5ewiWe— When  a  demand  of  a  renewal  fine 
has  been  Inserted  in  the  "Gaiette,**  under 
the  2nd  sec.  of  the  Tenantry  Act,  the  demand 
shall  not  be  deemed  to  have  been  made  on  the 
day  of  the  publication  of  the  first  advertise- 
ment. 

Costs  given  to  a  respondent  in  a  decree  for 
the  renewal  of  a  lease,  under  the  circumstances 
of  the  case. — CMougk  v.  Smyth,  14  L  C.  K. 
127.    (R) 

V.  16.  Lord  of  Manor, 


V.  16.  Incumbrancers;  Mortgagor  and  Mortga- 
gee, {fC. 

ISee  under  the  Court  of  Ch.  Reg.  (Ireland) 
Act  1850,  post.^ 
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1.  The  coDnzor  of  a  jndgmeiit  beiDg  seized 
onlj  of  an  eqni^  of  redemption  upon  a  mort- 
gage in  fee — JBfeldy  upon  aemnrrer,  that  the 
mortgagee  was  not  a  necessary  party  to  a  bill 
filed  by  the  judgment  creditor  to  raise  the 
amount  of  his  judgment. — Handky  v.  Lord 
Longford,  2  Jon.  421.    (E.E.) 

2.  Sequestrators  in  possession  of  a  benefice, 
who  hare  been  appointed  merely  to  pay  cu- 
rates, &C.,  are  not  necessary  parties  to  an 
annuitant's  bill  whose  annul tr  is  charged  on 
the  benefice. — Suumus  y.  Bobttuon.  2  Jon.  498. 
(E.E.) 

8.  A  purchaser  under  a  decree  will  not  be 
beld  to  his  purchase,  unless  aU  parties  having 
judgments,  &c^  appearing  on  record  against 
the  vendor,  whether  before  or  after  the  claim 
to  raise  which  the  bill  was  filed,  are  brought 
before  the  Court  so  as  to  bind  their  rights. — 
JHer»  T.  P.,  1  Dr.  &  Wal.  265.  (CV- [Affg. 
&&8c379.    (K.)l 

4.  A  bill  by  the  heir  lu^nst  a  mortgi^r's 
devisee,  stated,  inter  atia,  the  outstanding 
mortgage  in  fee,  and  prayed  that  ptf .  should 
be  declared  entitled  to  mortgagor's  real  estate, 
notwithstanding  the  will;  that  the  devisee 
should  deliver  up  possession  thereof,  and  of  the 
title  deeds,  and  account  as  trustee  for  the  rents 
received.  Demurrer  for  want  of  parties.  Heldy 
that  the  mortgpgee  was  not  a  necessary  party, 
since  his  righwwere  admitted,  and  not  affected 
by  the  sniU—M'Dermott  v.  EveritL  1  I.  E.  R. 
96.    (B.) 

5.  If  a  mortgagee  of  lands  subject  to  an 
annuity  files  a  foreclosure  bill,  and  makes  the 
annuitant  a  party,  the  bUl  will  be  dismissed, 
without  costs,  as  to  the  annuitant,  who  is  an 
unnecessary  party. — Pcmnea  v.  Creagh^  2  I.  E. 
R.190.    (C.) 

6.  In  a  bill  for  a  foreclosure  and  sale  of 
mortgaged  lands  all  the  judgment  creditors  of 
the  mortgagor  are  necessary  parties,  whether 
such  judgments  are  prior  or  puisne  to  the 
ptl's  demand,  and  whether  th^  are  a  lien 
upon  legal  or  equitable  estates.  This  has  been 
decided  on  principles  independent  of  the  ope- 
ration of  the  3  &  4  Vic^  c.  105,  s.  22,—RolUston 
T. Morton,  1  Dr.&War.  171;  lCon.&L.352; 
4  L  KB.  149.    (C.) 

7.  Judgment  creditors  of  trustees  are  never 
parties  to  suits  for  administration  of  trust 
estates ;  and  in  execution  of  those  trusts,  sales 
take  place  to  purchasers  who  never  object, 
nor  would  be  allowed  to  do  so,  that  the  legal 
estate  is  incumbered  by  the  judgments  of  the 
trustee,  from  whom  it  is  to  be  conveyed  to 
them.  The  principle  is  not  confined  in  its 
application  to  cases  of  direct  and  express 
trust,  it  applies,  to  every  species  of  trust,  em- 
bracing those  which,  although  they  are  termed 
eonstmctive,  are  by  the  settled  rules  of  equity 
as  firmlj  established,  and  as  clearly  liable  to 
be  enforced  and  protected,  as  those  which  are 
created  bj  express  contract. — Leake  v.  X.,  5 1. 
E.R.366.    (R.) 


8.  Judgments  entered  pending  suit  against 
a  person  who  is  a  party  to  the  cause,  are  not 
objections  to  the  title. — Massy  v.  Batweii,  6  I. 
E.  R  382 ;  4  Dr.  &  War.  56 ;  2  Con.  &  L.  418. 

(C.) 

0.  In  a  bill  for  redemption  after  eviction  of 
a  leasehold  interest,  vested  by  settlement  in 
a  trustee  who  had  died,  the  equitable  mort- 
gagee of  the  interest,  and  the  c.  q.  t.  were 
co-ptfs.,  and  the  landlord  and  the  personal 
representative  of  the  deceased  trustee  (who 
had  refused  to  join  as  co-ptf .)  were  defend- 
ants— Held,  ^at  the  suit  was  properly  con- 
stituted.— iialone  v.  Geraghty^  3  Dr.  &  War. 
271 ;  5  I.  E.  R.  649 ;  2  Con.  &  L.  236.  (C.)— 
[Affd. :  1  H.  L.  Cas.  89.] 

10.  Creditors  by  judgment  and  recogni- 
zance, although  scheduled  to  a  trust  deed 
executed  for  their  payment,  are  within  the 
23rd  G.  O.  of  the  Court  of  Ch.,  and  may  be 
made  parties  by  notice  to  a  suit  instituted  for 
the  purpose  of  carrying  such  deed  into  execu- 
tion by  sale. — Harvey  v.  Lawkr,  3  Dr.  &  War. 
168.     (C.) 

11.  Incumbrancers,  who  have  become  such 
pendente  lite,  need  not  be  made  parties  to  the 
suit  unless  some  conveyance  is  required  from 
them. — Massey  v.  BatwelL,  2  Con.  &  L.  421 ; 
Higgina  v.  Shawy  1  Con.  &  L.  400 ;  2  Dr.  & 
War.  366.    (C.) 

12.  The  Court  having  decided  that  the  ptf. 
was  entitled  to  an  annuity  on  the  lands  of 
G.,  on  which  persons  not  parties  to  the  suit 
were  entitled  to  a  charge ;  and  a  question  of 
priority  having  arisen  between  the  ptf.  and 
them,  the  cause  stood  over  to  make  them  par- 
ties. Held,  that  they  must  be  made  answer- 
ing parties,  and  that  it  was  not  sufiScient  to 
serve  them  with  notice  under  the  15th  G.  R. 
of  March  1843. 

Leave  given  to  the  ptf.  to  move  for  a  re- 
ceiver in  a  suit  defective  for  want  of  parties, 
under  particular  circumstances. — Suuivan  v. 
iS.,  8  I.  E.  R.  72.    ;C.) 

18.  W.  mortgaged  leaseholds  to  the  plaintiff. 
The  deed  contained  a  clause  of  redemption  on 
payment  of  the  principal  and  interest  on  the 
Ist  of  May  1842.  By  a  deed  of  even  date, 
reciting  an  agreement  on  the  treaty  for  the 
mortgage,  that  the  principal  should  not  be 
called  in  until  after  the  death  of  W.,  and  that 
by  mistake  it  was  stated  in  the  mortgage  deed 
that  it  might  be  called  in  after  the  1st  of  Maj 
1842,  the  plaintiff  covenanted  that  the  princi- 
pal should  not  be  called  in  until  after  the 
decease  of  W.  W.  became  insolvent,  and  the 
interest  of  the  mortgage  fell  in  arrear.  The 
plaintiff  paid  an  arrear  of  head  rent,  in  order 
to  save  the  premises  from  eviction  by  the 
head  landlora.  Held,  that  the  plaintiff  was 
not  entitled  to  foreclose  the  mortgage  during 
the  life  of  W.,  but  was  entitled  to  a  receiver 
to  keep  down  the  interest  on  the  mortgage, 
and  the  advances. 

The  premises  were  subject  to  an  annuity 
prior  to  the  plaintiff's  mortgage,  and  the  an- 
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nnitant  was  made  a  partrto  the  snit  in  respect 
of  the  salvage  claim.  iJeldf  that  he  was  not 
a  proper  party  to  the  suit,  and  the  bill  was 
dismissed  as  against  him  with  costs. — Burrowes 
T.  MoOoy,  8  I.  E.  R.  482 ;  2  Jon.  &  L.  621.  (C.) 

1.  Under  the  decree  to  accoant  in  a  snit 
instituted  by  A.,  a  creditor  on  the  inheritance, 
B.  having  a  puisne  charge  on  a  500  years*  term, 
proved  it,  and  it  was  reported.  The  cause  was 
brought  to  a  final  hearing,  and  a  decree  made 
for  a  sale  of  the  inheritance  to  pay  A.  and  the 
other  creditors.  Supplemental  suits  were 
afterwards  instituted  by  A.*s  representatives, 
who  were  ultimately  settled  with ;  and  no  sale 
was  had.  B.*s  representatives  filed  a  bill 
praying  the  benefit  of  the  former  decree,  and 
to  have  a  sale  of  the  term,  making  A.*s  repre- 
sentative a  notice  party.  Held,  that  as  B. 
was  not  entitled  to  such  a  decree  as  was  made 
in  A.'s  suit,  it  could  not  be  carried  out  for  the 
plaintiff,  or  cut  down  so  as  to  be  limited  to 
the  term,  at  least  in  the  absence  of  A.*s  repre- 
sentatives, who  might  still  have  rights  under 
it,— M'Namara  v.  Blake,  11  I.  E.  B.  465.    (C.) 


a  reconveyance  by  all  proper  parties.  A  per- 
son, who  would  have  been  entitled  to  a  prior 
,  estate  tail  in  X.  under  the  deed  was  bom.  In 
pursuance  of  the  decree,  a  conveyance  was 
afterwards  execnted  in  which  the  four  tenants 
in  common  joined.  Bel<i,  that,  the  inheritance 
having  been  imperfectly  represented  in  the 
cross  cause,  a  good  title  could  not  be  made 
derived  through  the  decree. — Padey  v.  Lord 
Clanmorris,  7  I.  E.  R,  442.    (C.) 

6.  A  suit  was  instituted  by  two  members  of 
a  joint-stock  company,  on  behalf  of  a  class  of 
scrip-holders  who  dissented  from  the  acts  of 
the  provisional  committee,  against  whom,  as 
representing  the  scrip-holders  assenting  to 
these  acts,  the  bill  was  brought.  It  did  not 
appear  that  there  was  identity  of  interest  be- 
tween the  plaintiffs  and  the  class  of  share- 
holders whom  they  professed  to  represent. 
Held,  that  the  bill  was  bad  upon  demurrer. — 
Dawson  v.  Tabor,  8  I.  Jur.  297.    (C.) 


V.  17.  When  they  are  very  numeroui. 

V.  18.  Partners  and  Part  Owners:  Joint 
Tenants :  Tenants  in  Common, 

2.  In  1790,  V.  entered  into  possession  of 
lands  as  assignee  of  incumbrances  and  as  pur^ 
chaser  from  A.,  B.,  C,  and  D.,  each  of  whom 
was  tenant  for  life  of  one-fourth.  A.  died  in 
1819,  and  B.  in  1836.  The  next  remaindermen 
(tenants  in  tail)  of  their  shares  filed  a  bill 
against  V.'s  devisees  to  redeem.  Held,  that 
the  suit  was  imperfect  for  want  of  parties,  as 
C.  and  D.,  still  alive,  were  not  before  the 
Court. — Browne  v.  Bishop  of  Cork,  1  Dr.  &  WaL 
700.    (C.) 

3.  A  bill,  filed  on  behalf  of  himself  and  all 
other  creditors,  by  a  creditor  of  a  banking 
company,  formed  pursuant  to  6  G.  4,  c.  42, 
stated  that  the  personal  estate  of  the  society 
was  sufficient  for  the  payment  of  all  their 
debts ;  and  prayed  an  account  of  the  personal 
estate  of  the  society,  and  that  the  demands  of 
the  plaintiff  and  the  other  creditors  might  be 
paid  thereout ;  and  if  that  should  prove  in- 
sufficient, that  they  should  be  paid  by  the 
society.  Held,  on  demurrer,  that  the  public 
officer  of  the  companv  sufficiently  represented 
their  interests  for  tne  purposes  of  the  suit, 
and  that  it  was  not  necessary  to  make  the 
shareholders  parties. — Fawcett  v.  Hodges,  Fl. 
&  K.  100 ;  8  I.  E.  R  232.  (R.)— [Overruled : 
0' Flaherty  v.  McDowell,  2  I.  Jur.  N.  S.  469. 
(HX.) ;  6  H.  Lds.  Cas.  142.] 

4.  Four  tenants  in  common,  entitled  to  the 
first  estate  tail  in  X.  under  a  deed,  were  before 
the  Court  in  a  suit  instituted  to  establish  a 
will  devising  Y.  The  validity  of  the  will 
depended  upon  the  deed ;  but  in  a  cross  cause 
impeaching  it  only  two  of  then^  were  made 
parties.  Both  causes  having  beien  heard  to- 
gether, a  decree  was  made,  on  a  compromise, 
setting  aside  the  deed  as  to  X.,  and  directing 


Y.  19.  Parties  not  interesteet,  as  Witnesses, 
Agents,  j*c. 


V.  20.  Tenants  for  Life  and  in  Tail: 
Remaindermen^ 

6.  When  there  is  a  devise  of  a  fee-simple  es- 
tate, with  an  absolute  power  to  raise,  by  sale  or 
mortgage,  moneys  for  specified  purposes,  and 
the  same  devise  enables  the  trustee  to  give 
receipts  to  purchasers ;  he  sufficiently  repre- 
sents the  estate  in  a  suit  for  sale,  though  the 
person  entitled,  subject  to  the  power,  to  the 
first  estate  of  inheritance,  is  not  a  party  in 
the  cause. — Keon  v.  Magcndeu,  1  Dr.  &  War. 
401.    (C.) 

7.  In  1790,  y.  entered  into  possession  of 
lands  as  assignee  of  incumbrances,  and  as  pur- 
chaser from  A.,  B.,  C,  and  D.,  each  of  wnom 
was  tonant  for  life  of  one-fourth.  A.  died  in 
1819,  and  B.  in  1836.  The  next  remainder- 
men (tenants  in  tail)  of  their  shares  filed 
against  V.'s  devisees  a  redemption  bilL  Held, 
that  the  snit  was  imperfect  for  want  of  parties, 
since  C.  and  D.,  still  alive,  were  not  before 
the  Conrt,  nor  was  the  mortgagee's  personid 
representative. — Browne  v.  Bistwp  of  Cork,  1 
Dr.&Wal.  700.    (C.) 

8.  Part  of  the  interest  under  a  lease  for 
lives  renewable  for  ever  was  assigned  to  A.  in 
trust  for  B.  There  was  not  any  declaration 
of  trust  in  the  assignment,  or  endorsed  on  it. 
To  a  suit  for  renewal  A.  and  B.  were  made 
parties.  The  bill  alleged  that  the  assignment 
was  made  in  trust  for  B.  Held,  that  there 
was  not  any  misjoinder,  and  that  B.  had  pro- 
perly been  made  a  party. — Butler  v.  Earl  of 
Portarlington,  4  I.  £f.  R.  1 ;  1  Dr.  A  War.  20; 
1  Con.  &  L.  1.    (C.) 

9.  The  reversioner  is  a  necessary  party  to  a 
suit  respecting  registered  timber,  l^tween  a 
middleman  and  the  sub-ton  ant,  when  equities 
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arise  ont  of  the  contracts  made  between  the 
middleman  and  sub-lessee. — Jebb  y.  Hardmtm, 
1  L  Jut.  N.  S.  417.    (C.) 


V.  21.  Tithe  Camsea. 


V.  22.  Trustee*  and  C.  Q.  Trusts:  Guardian  and 
Infant :  Lunatic  and  Committee, 

1.  When  there  is  a  deyise  of  a  fee-simple 
estate,  and  an  absolute  power  to  raise,  by  sale 
or  mortgage,  sums  of  money  for  specified  pur- 
poeeSf  and  in  the  same  deTise  are  contained 
prorisions  enabling  the  trustee  to  give  re- 
ceipts to  the  purchasers,  such  trustee  suffici- 
ently r^resents  die  estate  in  a  suit  for  a  sale, 
though  the  person  who  was,  subject  to  that 
power,  entitled  to  the  first  estate  of  inheritance 
in  the  lands  was  not  a  party  to  the  suit — 
Eton  T.  Magawle^,  1  Dr.  &  War.  402.    (C.) 

2.  In  a  bill  for  redemption,  after  eviction, 
of  a  leasehold  interest,  Tested  by  settlement 
in  a  trustee,  who  had  died,  the  equitable 
mortgagee  of  the  interest  and  the  c.  q,  t.  were 
co-ptfs.,  and  the  landlord  and  the  personal 
representative  of  the  deceased  trustee  (who 
had  refused  to  join  as  co-ptfs.)  were  defts. ; 
Heldy  that  the  suit  was  properW  constituted. 

An  equitable  mortgagee  of  a  tenant's  in- 
terest is  entitled  to  file  a  bill  to  redeem  within 
fix  months  after  execution  of  the  habere, — 
Malone  v.  Geraghty,  3  Dr.  &  War.  271 ;  5  I.  £. 
B.  549;  2  Con.  &  L.  285.  (C.>-[Affd.:  1  H. 
Lds.  Cas.  81.] 

8.  This  Ckrart  will  not  appoint  a  married 
woman  guardian  ad  litem  of  an  infant ;  but  if 
her  husband  join,  will  appoint  them  both. — 
Jones  v.  Geale,  8  L  £.  B.  239.    (R.) 

4.  To  a  bin  to  raise  a  demand  out  of  pro- 
perty vested  in  trustees  for  the  separate  use 
of  A  feme  covert,  the  trustees  ought  to  be  made 
answering  parties. — Pejjper  v.  Kelh,  8  L  £.  R. 
502 ;  2  Jon.  &  L.  558.    (C.) 

5.  Trustees  to  preserve  contingent  remain- 
ders are  not  necessary  parties  in  a  suit  to  raise 
a  charge  affecting  tne  inheritance. — Stewcert 
V.  Marquis  of  Donegal,  8  I.  £.  B.  621 ;  2  Jon. 
&L.686.   (C.) 

6.  A.,  tenant  for  life,  mortgaged  under 
power  the  inheritance  for  X500  and  £1000,  and 
afterwards  paid  the  first  mortgage,  and  took 
an  assignment  to  a  trustee.  After  his  death 
B.  became  entitled  to  the  mortgages.  C,  the 
tenant  in  tail,  being  a  minor,  covenant^  by 
marriage  articles  in  1827  to  convey  the  landb 
in  trust  to  sell  and  pay  off  the  debts  then 
affecting  them,  and  subject  thereto  for  herself 
for  life,  remainder  to  her  children  ;  and  a  re- 
covery was  suffered  on  her  majority.  B.  filed 
a  bill,  and  obtained  a  report  finding  in  1835 
that  arrears  of  rent  and  fines,  due  in  the  life 
of  A.  and  after,  were  paid  off  bv  loan  on  mort- 
gage ;  and  found  this  sum  and  the  two  mort- 
gages, with  interest  on  them  all  from  before 
the  death  of  A.  to  the  time  of  the  report,  to 
be  due,  and  a  sale  was  decreed  to  pay  them. 


In  1840  B.'s  assignee  filed  a  bill,  not  making 
the  trustee  of  C.*s  settlement  a  party,  and  ob- 
tained a  decree  to  carry  the  former  decree 
into  execution.  Held,  that  the  trustee  was  a 
necessary  party,  as  representing  the  inherit- 
ance. That  the  first  decree  was  erroneous, 
declaring  the  inheritance  liable  for  interest 
payable  by  the  life  estates  of  A.  and  C,  and 
that  a  purchaser  under  the  second  decree,  in 
which  the  inheritance  was  not  represented, 
could  not  be  held  to  his  purchase. 

A  report  of  good  title,  ptf  .*s  solicitor  under- 
taking to  procure  a  signature,  is  informal. — 
Magawley  v.  Brachf,  9  I.  £.  B.  69.    (B.) 

7.  Ptf.,  by  bill  stated,  that  A.  by  deed  con- 
veyed lands  to  trustees  to  the  use  of  B.  for 
life,  remainder  to  his  issue  male ;  and  that  the 
lands  so  conveyed  were  held  by  A.  **  under  and 
by  virtue  of  certain  leases  or  agreements  for 
leases  for  lives  renewable  for  ever,  or  certain 
terminable  leases  or  agreements  for  termi- 
nable leases ;''  the  dates  and  particulars  of 
which  ptf.  could  not  set  forth,  by  reason  of 
the  same  and  the  other  muniments  of  the  title 
being  lost,  or  in  deft.*8  possession,  having  been 
delivered  to  deft,  by  B.  on  a  sale  to  him  of  B.*8 
interest.  The  ptf.,  as  first  tenant  in  tail,  sought 
a  discovery  of  the  deeds,  and  that  renewals 
obtained  by  B.  in  his  own  name  might  be 
decreed  a  graft  on  the  original  leases,  and  for 
an  injunction  to  stay  waste.  Held,  on  de- 
murrer, that  the  reasonable  construction  of 
the  statement  was,  that  the  lands  were  held 
by  A.  at  the  time  of  the  execution  of  the 
deed;  that  the  statement  of  the  title  of  A. 
was  not  under  the  circumstances  open  to  de- 
murrer, inasmuch  as  the  same  principle  which 
excuses  a  ptf.  from  setting  out  a  def t.'s  title 
ought  to  excuse  him  setting  out  the  title  of  a 
party  under  whom  ptf.  derives,  while  the  deft, 
wrongfully  withholds  the  possession  of  the 
title  deeds  from  him.  Semble,  such  objection 
cannot  be  made  upon  a  general  demurrer  for 
want  of  equity. 

Held  alio,  that  the  surviving  trustee  was 
not  a!  necessary  party. — HUl  v.  MilL  9  L  £. 
B.164.    (B.) 

8.  A  bill  may  be  filed  by  the  next  friend  on 
behalf  of  a  person  of  weak  mind,  and  the  fit 
subject  for  a  commission  of  lunacy,  his  pro- 
perty being  too  small  to  bear  the  expense  of 
a  conmiission. — Carr  v.  Boucey  18  L  £.  B.  102. 
(B.) 

9.  A  term  of  years  was  created  and  vested 
in  trustees  for  the  purpose  of  raising  portions. 
A  person  entitled  to  part  of  the  sum  secured 
by  the  term  filed  his  petition  for  a  sale  of  the 
lands,  without  making  the  trustees  parties. 
Held,  that  they  were  not  necessair  parties  in 
the  first  instance. — Townsend  v.  (yVaHaghan, 
41.  C.B.511.    (C.) 

10.  A  cause  petition  for  the  distribution  of 
assets  had  been  filed,  in  which  B.,  a  minor, 
and  others  were  respondents.  The  minor  had 
come  of  age,  and  a  side-bar  rule  had  been 
entered  to  proceed  against  him.  A  notice 
under  the  Act  and  Bules,  according  to  the 
annexed  form,  was    directed  to  be  served. 
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binding  him  with  all  the  proceedings  alreadj 
had. 

The  minor  had  been  served  with  notice  of 
filing  the  petition,  and  an  appearance  had  been 
entered  for  him.  The  notice  directed  to  be 
served  did  not  contain  a  copj  of  the  prayer  of 
the  petition,  as  in  the  case  of  M'Cormick  v. 
Murphy^  6  I.  Jur.  220. — Geraahty  v.  Rorke,  6  I. 
Jur.  106.  (R.) — [Overruled  by  Ncmghten  v. 
iV;,  6  I.  Jut.  809.    (R.;] 

1.  Liberty  was  given  to  amend  a  cause  peti- 
tion, by  annexing  a  statement  to  the  effect 
that  there  were  six  younger  children  of  a  mar- 
riage, instead  of  five. 

The  sole  respondent  was  a  minor  at  the 
time  of  filing  the  petition,  and  had 
subsequently  attained  age.  The  usual  side- 
bar rule  for  liberty  to  proceed  had  been 
entered.  The  Court  refused  to  give  liberty  to 
serve  him  with  notice  under  the  32nd  G.  O.  of 
1851,  as  that  order  did  not  apply  to  a  minor 
who  was  named  a  respondent  in  the  petition. — 
Naughten  v.  N^  6  I.  Jur.  309.    (B.) 

2.  When  the  report  of  the  Master  has  found 
a  respondent  insane,  and  that  none  of  his 
family  will  act  for  him,  the  Court  will  appoint 
the  solicitor  for  Lunatics  and  Minors  guar- 
dian €Ld  Utem  to  the  respondent,  though  he  has 
not  been  found  insane  by  a  commission. — 
CaUaghan  v.  C,  6  I.  Jur.  194.    (C.) 

3.  Form  of  notice  and  order  to  bind  third 
parties  under  the  1st.  sec.  of  the  Ch.  Reg.  (Ir.) 
Act  1860,  and  the  32nd  G.  O.  of  1851.— AT' Cor- 
micky, Murphy,  2 L  C.  B.  321 ;  6  L  Jur.220.  (R.) 

4.  A  fund  was  vested  in  trust  for  A.  for 
life ;  and  after  his  death  in  trust  for  his  son, 
B.  The  trustees  allowed  A.  to  receive  it.  A. 
died,  leaving  assets,  and  bequeathing  personal 
property,  far  exceeding  in  value  the  trust 
fund,  to  B.,  subject  nevertheless  to  life  in- 
terests, and  having  devised  to  B.  real  pro- 
per^ expressly  in  satisfaction  of  the  trust 
fund  claimed  by  him.  B.  filed  a  petition 
against  the  trustees  to  compel  them  to  replace 
the  fund,  and  claiming  a  right  to  elect  to  take 
it  against  the  devise.  Held,  that  A.'s  personal 
representative  was  a  necessary  party  to  the 
suit. 

In  a  suit  to  compel  trustees  to  replace  a 
fund  wrongfully  paid  to  a  person  entitled  to  a 
life  interest  in  it,  he  or  his  personal  represen- 
tative is  a  necessary  partv,  notwithstanding 
the  28th  G.  O.  of  the  27th  March  1843.— jBur- 
rowts  V.  aBrien,  16  I.  C.  B.  423.    (R.)] 


V.  28.   Vendor  and  Purchaser, 

5.  A  purchaser  under  a  decree  will  not  be 
held  to  nis  purchase,  unless  all  parties  having 
judgments,  &c.,  appearing  on  record  against  the 
vendor,  whether  before  or  after  the  claim,  to 
raise  which  the  bill  was  filed,  are  brought 
before  the  Court  so  as  to  bind  their  rights. — 
Piers  T.  P.,  1  Dr.  &  Wal,  266.  (C.)  —  [Affg. 
S.&SC.879.    (R.)] 


6.  Purchasers,  who  have  becoma  such  pen- 
dente lite,  are  not  necessary  parties  to  the  suit, 
unless  the  ptf.  requires  some  act  to  be  done 
by  them. — Higgins  v.  Shaw^  1  Con.  &  L.  400 ; 
2  Jyr,  &  War.  8S6 ;  and  see  Mass^  v.  BatweU,  2 
Con.  &  L.  421.    (C.) 


V.  24.  When  one  or  more  of  several  are  made 
Parties  on  behalf  of  themselves  and  aU 
others  interestecL 

7.  The  depositors  in  a  Savings*  Bank  have 
not  a  common  interest  in  the  funds,  but  hare 
each,  severally,  a  legal  debt  due  to  them  by 
the  trustees.  The  depositors  cannot  therefore 
sue  as  co-ptf s.,  or  on  behalf  of  themselves  and 
other  depositors. —  Cooke  v.  Lord  Couriown,  6 
L  E.  B.  266.    CR.) 

8.  A  petition  under  the  83  G.  2,  c.  14  (Ir.\ 
on  behalf  of  the  petitioner  and  all  the  credi- 
tors of  an  Irish  joint-stock  bank,  to  have 
assets  administered  under  the  trusts  of  that 
statute  is  informaL  The  petition,  if  main- 
tainable, should  be  on  behalf  of  all  the  credi- 
tors of  the  persons  constituting  the  bank; 
because  the  statute  affords  a  remedy  not 
confined  to  debts  due  by  those  persons  in  re- 
spect of  the  bank,  but  for  their  debts  generaDy. 
—0' Flaherty  v.  McDowell,  2  I.  Jur,  N.  S.  469. 
H.  L. ;  6  H.  Lds.  Cas.  142. 


V. 


25.   When  leave  will  be  given  at  the  hearing 
to  Amend  by  adding  Parties. 

9.  If  a  bill  for  redemption  is  filed  within 
the  time  prescribed  by  the  statutes,  bv  the 

Sarties  entitled  to  redeem.  The  Court  clearly 
as  jurisdiction  to  allow  the  cause  to  stand 
over,  in  order  that  formal  parties  may  be 
added. — Malone  v.  Geraghty,  5  L  E.  R.  649 ; 
3  Dr.  &  War.  239  ;  2  Con.  &  L.  236.— (C.>— 
[Affirmed  :  1  H.  Lds.  Cas.  81.] 

10.  In  a  suit  to  recover  a  rent  stated  by  the 
bill  to  be  payable  out  of  the  lands  named 
**with  others,"  the  evidence  respecting  the 
precise  lands  charged  therewith  was  very  in- 
definite. Held,  that  an  objection  for  want  of 
parties  could  not  be  sustained  on  the  unproved 
suggestion,  that  there  were  other  lands  which 
should  contribute,  but  the  owners  of  which 
were  not  before  the  Court. — Archbishop  of 
Dublin  V,  Trimlestony  12 1.  E.  R.  251.    (C.) 


Under  the  Court  of  Chancery  Ireland  RegukOiom 

Act  1850. 

[The  practice  as  to  who  should  be  made 
parties  to  suits  under  this  Act  was  regulated 
by  the  6th  10th,  11th,  and  14th  General 
Orders  of  July  1851-{Se«  Gamble's  Ch.  Orders, 
p.  115), — and  subsequently  by  the  16th,  17th, 
and  18  General  Orders  of  May  1857 ;  the  prac- 
tice under  which  latter  Orders  was  introduced 
into  The  Chancery  Ireland  Act  1867.] 

11.  A  prior  mortgagee  having  the  legal 
estate  is  not  an  *'  owner  of  land**  within  the 
nth  and  12th  Orders,  and  may  be  served  with 
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notice  under  the  82nd  Rale  in  the  Master's 
Office. —  Cleland  t.  Montgomery,  4  I.  Jar.  90. 

1.  If  a  person,  who  coold  not  be  made  a 
notice  party  ander  the  Rales,  is  only  made  a 
notice  party,  he  will  not  be  bound  by  the 
proceedings. — Bristow  y.  Miilar.  6  I.  Jar.  285. 
(B.) 

%  A.  beqaeadied  a  life  estate  in  je2000  to 
B. ;  reniainder  to  X.  for  life ;  remainder  orer. 
B.'s  execator  was  personal  representatire  of 
A^  and  as  sach  entitled  to  funds  realised  in 
the  I.  E.  Court.  A  creditor  of  B.  obtained 
jndgmeat  for  his  debt,  and  got  liberty  to  trans- 
fer the  fond  there  realised  to  the  credit  of  the 
suit.  A  petition  was  tiien  filed  by  the  lega- 
tees entifled  in  remainder  to  the  corpus  of  the 
X2000 ;  and  an  order  was  made  in  the  I.  £.  Court 
that  the  fund  remain  in  Court  until  the 
rights  of  the  last  mentioned  petitioners  were 
decided,  but  allowing  B.'s  creditor  to  apply  to 
haTe  the  f  ofld  trans&rred  to  the  credit  of  this 
matter,  unless  the  petitioners  in  the  other 
matter  made  him  a  party  to  their  suit.  A 
conditional  order  was  granted  for  the  service 
of  a  notice  under  the  Act  and  Rale  for  this 
poipose.  On  motion  to  show  cause  against  it, 
jffM,  that  the  creditor  of  B.  could  not  be 
made  a  party  to  a  snit  instituted  by  the  lega- 
tees in  remainder  to  administer  the  estate  by 
such  notice. 

The  fund  was  directed  to  be  transferred  to 
the  credit  of  both  matters,  and  a  reference 
granted  to  the  Master  to  decide  the  rights  of 
all  the  parties.  The  question  of  costs  was  re- 
serred. — Going  t.  Harding,  6  I.  Jur.  17.    (R.) 

[See  Le  Grand  v.  0*iVet/,  2  I.  C.  R.  671 ; 
a  Grady  T.  Brac^,  3 1.  C.  R.  439  (R.) ;  HentHe 
T.  Thompson,  1  I.  C.  R.  278  (R.) ;  Foster  v. 
Homsby,  2  L  C.  R.  426 ;  s.  c.  6  I.  Jur.  297 ; 
M^Mahim  t.  (TKeUy,  2  I.  Jur.  N.  S.  281  (C.) ; 
s.  c.  6  I.  C.  R.  218;  Broum  r.  (yDonnel,  6  I. 
Jur.  168  (C.) ;  Persse  v.  P.,  3  I.  C.  R.  196 
(C.) ;  DiO  T.  Brown,  3  I.  C.  R.  127    (C.)] 

8.  When  a  sole  petitioner  dies  after  the 
petition  has  been  filed,  and  notice  thereof  has 
been  senred,  leare  will  be  granted  to  file  a 
petition  in  the  nature  of  a  petition  of  revivor, 
referring  to  the  original  petition,  and  to  be 
annexed  thereto. — Long  v.  X.,  6  L  Jur.  194. 

(B.) 

4.  In  a  suit  to  charge  with  interest,  a  rent- 
charge  charged  upon  lands,  the  trustees  in 
whom  the  lands  vested — Heid,  not  necessary 
parties. — Newcomen  v.  Hassard,  4  I.  C.  R.  268. 
(R);  TovmsendY.  O'CaOaghan,  4  I.  C.  R.  611. 
(C.) 

6.  A  person  had  been  named  in  the  prayer 
of  a  cause  petition  as  respondent,  but  had  not 
been  served  with  notice  of  the  petition ;  and 
did  not  appear  at  the  hearing,  although  aware 
of  the  proceedings.  His  name  did  not  appear 
in  the  docket  for  setting  down  the  petition  for 
bearing ;  and,  a  decree  having  been  made  in 


the  cause  by  consent,  his  name  did  not  appear 
in  the  decree.  He  applied  for  a  re-hearing. 
Held,  that  he  was  not  entitled  to  have  the 
cause  re-heard,  not  being  a  party  to  the  pro- 
ceedings.— Handcock  v.  Ddaamr,  7  L  Jur.  262. 
(C.) 

6.  A  lease  for  17  years  contained  a  cove- 
nant by  the  lessors  to  renew,  as  often  as  they 
should  obtain  a  lease  of  the  lands,  on  the 
terms  of  the  lessees  paying  all  rent  and  ar- 
rears of  rent  then  due  to  the  lessors,  and  re- 
imbursing the  lessors  the  renewal  fines,  pay- 
able and  paid  by  the  lessors  to  their  immediate 
lessors,  with  interest  thereon  from  the  time 
or  times  the  several  fines  should  be  paid. 
After  the  term  expired,  rent  and  fines  ac- 
crued due,  and  the  lessors'  interest  was  sold 
in  the  I.  £.  Court.  On  a  petition  for  renewal^ 
filed  against  the  purchaser  alone — Held,  that 
the  lessee  was  entitled  to  a  renewal,  on  the 
terms  only  of  paying  all  the  arrears  of  rent 
and  fines  due  to  the  lessors  and  the  purchaser. 

That  the  suit  was  defective,  inasmuch  as 
the  surviving  lessor  had  not  been  made  a  party 
to  it. 

The  Court  decreed  a  renewal,  on  payment 
into  Court  of  the  arrears  of  rent,  renewal 
fines,  and  interest ;  and  ordered  the  petitioner 
in  the  I.  £.  Court  and  the  surviving  lessor  to 
be  served  with  notice  of  the  proceedings,  on  a 
reference  directed  by  the  decree  to  ascertain 
the  amount  of  the  rent  and  fines. 

Qfuxre — Whether  the  surviving  lessor  or 
the  purchaser  was  entited  to  the  fines  which 
accrued  due  before  the  sale  and  conveyance  ? 
—StuU  V.  U'Cail,  7  L  C.  R.  122.    (R.) 

7.  A.,  entitled  to  a  portion  of  lands  held 
for  lives  renewable  for  ever,  under  a  lease  of 
1716,  which  had  been  renewed  in  1787,  made 
a  lease  for  lives,  with  a  covenant  for  per- 
petual renewal,  to  B.,  in  1796.  A.  afterwards 
assigned  his  interest  to  C.  B.  granted  a  rent- 
charge,  and  in  1816  devised  his  interest  to 
his  eldest  son  E.,  for  life,  remainder  over. 
An  ejectment  was  brought  for  non-pajrment 
of  rent,  in  1848.  £.  and  his  under-tenants 
were  served  with  the  ejectment ;  but  none  of 
the  persons  in  remainder.  £.  gave  a  consent 
for  judgment.  The  last  life  in  the  renewal 
of  1787  died  in  1836.  A  cause  petition  was 
filed  in  1866,  by  the  person  entitled  to  the 
rentcharge,  praying  that  the  ejectment  might 
be  declared  to  be  invalid,  ana  for  a  renewal 
of  the  lease  of  1796,  against  C.'s  heir-at-law. 
Held,  that  E.,  and  those  entitled  in  remainder 
after  him  to  the  interest  under  the  lease  of 
1796,  were  necessary  parties  to  the  snit. 

Semble — ^That  as  £.,  during  his  life,  repre- 
sented the  entire  interest  in  the  lease  of  1795^ 
and  had  given  a  consent  for  judgment,  the 
eviction  was  valid. 

But  as  the  question  as  to  the  service  of  the 
ejectment  was  a  legal  question  of  difiSculty, 
on  which  two  Courts  of  Law  had  differed,  the 
Court  directed  an  ejectment  to  be  brought, 
notwithstanding  the  22nd  O.  O.  of  1867. 
Held,  that  if  the  eviction  was  valid  at  la^ 
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the  petition  should  be  dlsmiMed.  —  PMbhi  t. 
Cooper,  7  I.  C.  R.  422.  (B.)— [See  Clecary  r, 
C,  8  I.  C.  B.  264 ;  Codd  t.  Trood,  8  L  C.  B. 
265.] 

1.  SembU — ^In  a  special  case  under  the  Ch. 
Beg.  (Ir.)  Act  1850,  parties  having  conflicting 
rights  should  not  be  made  co-petitioners. — In 
re  CharleviOe,  13  L  C.  R.  e,    (B.) 

2.  Sembie — ^A  suit  will  not  lie  to  restrain 
the  respondent  from  proceeding  for  an  in- 
junction against  third  persons,  who  are  not 

Parties  to  the  suit. — Oldham  v.  James,  13  I.  C. 
L  893.    (B.)— [Decision  affd.i  14  I.  C.  B.  81. 
(CJL)] 

8.  Parties  moved  to  have  their  names  re- 
moved from  the  record  because  thej  had 
been  used  by  the  solicitor  without  their 
authority.  He  was  unable  to  produce  any 
written  authority.  Hdd,  that  the  motion 
should  be  refused,  since  the  facts  and  docu- 
ments established  that  the  parties  had  been 
aware  of  the  use  of  their  names,  and  had 
allowed  a  long  space  of  time  to  elapse  without 
taking  any  steps. — M''NaUy  v.  Knox,  6  L  Jur. 
N.  S.  120.    (B.) 

4.  An  agreement  recited  that  A.  desired 
to  purchase,  and  that  B.  desired  to  sell  to  A., 
for  £200,  one-half  of  a  schooner;  and  that 
B.  had  agreed  to  lend  A.  £370  upon  repayment 
thereof,  with  interest,  being  secured  on  speci- 
fied property.  It  was  witnessed,  that  B.  agreed 
to  dispose  of  the  schooner  to  A.,  and  to  exe- 
cute the  necessary  deed;  that  the  £200 
should  be  part  of  the  £370 ;  that  A.  should 
mortgage  the  schooner  to  B.  as  a  further 
security  for  the  £370,  which  sum,  with  in- 
terest, A.  was  to  repay  by  annual  instalments 
of  £50.  If  A.  neglected  to  pay  off  all  or  any 
of  the  intalments,  with  interest,  B.  was  em- 
powered to  call  in  the  £370,  or  whatever  part 
thereof  then  remained  due.  The  schooner, 
proving  unseaworthy,  was  by  mutual  consent 
returned  to  B.  Afterwards,  A.  assigned  the 
other  property  specified  in  the  agreement  to 
C.,  who  had  notice  of  the  agreement  Held, 
that  A.  was  not  a  necessary  party  to  a  suit 
against  C.  for  an  account  of  what  remained 
due  on  foot  of  the  £170,  and  for  a  sale;  but 
might  be  bound  by  notice  under  the  32nd  G. 
O.  1%SI,— Murphy  v.  Moorehead,  16  I.  C.  B. 
454.    (B.) 

5.  A  lease  contained  a  covenant  by  the 
lessee,  on  the  decease  of  any  of  the  lives,  to 
put  in  another  person's  life,  the  lessee,  his 
neirs  or  assigns,  giving  notice  in  twelve 
months  of  the  decease  of  the  life.  The  lessee 
was  the  last  surviving  life  ;  and  his  son  and 
heir-at-law  had  been  abroad  for  many  years, 
and,  having  had  no  communication  with  his 
family,  was  supposed  to  be  dead.  He  did  not 
hear  of  his  father's  death  until  after  twelve 
months  had  expired,  and  did  not  serve  any 
notice  to  renew.  Held,  that  there  was  no 
ignorance  or  unavoidable  accident  which 
would  excuse  the  non-compliance  on  his  part 


with  the  covenant,  and  a  petition  for  a  re- 
newal was  therefore  dismissed. 

Matters  not  put  in  issue  by  the  petition,  or 
by  amendment  thereof,  cannot  be  relied  on  at 
the  hearing  of  a  cause  petition.  It  is  not 
suflScient  to  put  them  in  issue  by  an  affidavit 
in  replv.  —  Murphy  v.  Jackson,  7  L  C.  B.  189 ; 
3  I.  Jut.  N.  S.  132.  (B.)— [Affd. :  7  L  C.  B. 
502 ;  8  I.  Jur.  288.    (C.A.)J 


Under  The  Chancery  Ireland  Ad  1867. 

SeeSO&Bl  Ftc,  c.  44,  ss.  66  &  67. 

[And  see  General  Orders  lg67,  Nos.  180  & 
181.] 


VL  Petitions  under  thb  Statutobt  Juris- 
diction OF  the  Court. 

As  to  Minors  and  Wards  of  Court  see  tit. 
Infant. 

As  to  Leases  by  persons  under  disability  by 
1  W.  4,  c.  65;  5  &  6  FT. 4,  c.  17;  1&  2  Vic.,  c 
62 ;  2  &  8  Vic,  c.  60. 

The  Settled  Estates^Act,  19  &  20  Fie.,  c  120, 
and  Bules  thereunder :  see  Gamble's  Chancery 
Orders,  336. 

The  Landed  Property  Improvement  Act,  23 
&  24  Vic,  c.  133,  sec.  24  to  32.  The  Benew- 
able  Leasehold  Conversion  Act,  12  &  18  Ftc., 
c.  105. 

As  to  Ecclesiastical  Leases,  by  8  &  4  TF.  4, 
c.  87 ;  6  &  7  fF.  4,  c.  99.  Leases  subject  to 
Bentcharge :  sm  Tithe  Bentcharge  Act,  1  &  2 
Ftc,  c  109.  Ecclesiastical  Besidences,  see  14 
&  15  Ftc,  c.  73. 

As  to  the  Appointment  of  Trustees,  &c^  11 
&  12  Ftc,  c  68;  13  &  14  Ftc,  c.  60;  15  &  16 
Vic,  c.  56. 

As  to  Solicitors,  The  Solicitors  Act,  12  & 
13  Ftc,  c.  53. 

As  to  Charities,  52  G,  3,  c.  10 ;  18  &  19  Ftc, 
c.  124 ;  23  &  24  Ftc.  c.  136. 

Lands  Clauses  Act,  8  &  9  Ftc,  c.  18. 

[As  to  tke  Decisions  under  these  several 
Acts,  see  under  the  different  head- 
ings.] 

6.  Cause  petitions  under  the  Ch.  Beg.  (Ir.) 
Act  1850,  are  not  pleadings,  of  which  attested 
copies  must  be  taken  out  at  the  Bolls  Office 
before  answering  affidavits  will  be  received 
there.— 2>a/y  v.  Wade,  1  I.  C.  B.  372 ;  3  L 
Jur.  287.    (C.) 


Vn.  Plea. 

1.  Its  Form  and  Validity, 

a.  Generally, 

b.  False  Plea, 

c.  Uncertainty, 

d.  Surplusage, 

e.  Double. 

f.  Negative, 

2.  Of  Account  Stated  and  Settled, 
8.  uf  Agreement, 

4.  Of  Attainder  and  AUen  Enemy, 


Its  Form. 
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5.  Of  Award. 

6.  0/BankrtpUy  and  Insolvenof. 

7.  Of  Discovery  tending  to  Criminate,  or 

to  Forfeiture, 
B.OftAe  Statute  of  Frauds. 
9.  To  the  Jurisdiction. 
10.  0/  the    Statute  of  Limitations^   and 
Length  of  Time. 
Of  Lis  Pendens :  former  Suit  andDecree. 
Of  Lunacy. 
Of  Outlawry. 
Of  Want  of  Parties. 
Of  Purchase. 

16.  Of  Release,  Payment,  or  Compromise. 

17.  Of  Title. 

18.  When  it  lies  generally. 

19.  Whtn  ordered  to  stand  as  Answer. 

20.  When  overruled  by  Anstter. 

21.  Effect  of:  Allowance  of. 

Under  The  Ch.  {Jr.)  Act  1867. 


11. 
12. 
13. 
14. 
15. 


vn. 


Plsa. 
1.  Its  Form  and  Validity. 

a.  Generally. 

b.  False  Plea. 

c.  Uncertainty. 

d.  Surplusage. 

e.  XhubU. 

f.  Negative. 


VXL  1.  a.  PieOy  Form  and  Validity  of,  generally. 

1.  Senile — ^The  setting  down  a  plea  for  arga- 
ment  Is  not,  in  this  coontrj,  as  it  is  in  England, 
ao  acknowledgment  of  the  tmth  of  the  plea. 
—HowkU  Y.  Lambert,  Fl.  &  K.  226.     (R.) 

2.  It  is  the  duty  of  the  deft,  to  set  down  his 
plea  to  be  argaed  ;  and  if  the  ptf.  admits  the 
raiidity,  bat  denies  the  truth  of  the  plea,  the 
Court  will  gire  him  leave  to  file  a  replication. 
WOson  T.  W.,  5  I.  E.  B.  §14.    CE.E.) 

3.  Ptf.  in  an  orig^inal  suit,  being  a  creditor 
on  foot  of  a  freehold  mortgage,  an  equitable 
mortgage,  and  judgments,  died.  Her  devisees, 
three  of  them  being  also  her  executors,  filed 
tn  original  bill  in  the  nature  of  a  bill  of  re- 
vivor. Defts.,  entitling  their  plea  as  one  to 
a  bill  of  revivor,  pleaded  in  bar,  that  ptf.  in 
the  original  suit  ^  by  a  deed  or  instrument 
in  writing  executed  by  her,  the  date,  parties' 
names,  and  exact  contents  whereof  are  wholly 
unknown  to**  deft.,  assigned  her  interests  in 
the  subjects  of  the  suit  to  B. ;  and  that,  there- 
fore, no  estate  therein  passed  to  ptfs.  as  exe- 
cutors. Held,  bad  in  form,  as  not  following 
the  nature  of  the  bill,  and  as  treating  ptfs.  as 
if  they  were  all  executors ;  and  bad  in  sub- 
stance, since  the  facts  on  which  it  relied,  to 
show  want  of  interest  in  ptfs.  did  not  amount 
to  a  sufficient  assignment  of  that  interest. 

Semble — ^The  plea  was  bad,  as  being  in  the 
alternative  and  uncertain. — Pike  v.  (X  Connor, 
7LE.  R.60.   (R.) 

4.  To  a  bill,  praying  (^inter  alia)  an  account 
of  certain  dealings  between  ptf.  and  deft., 
and  charging  specific  errors  and  omissions  in 
the  accounts  made  more  than  six  years  be- 
fore, but  not  discovered  until  long  afterwards, 


deft,  put  in  a  plea  and  answer  entitled  **  a 
plea  to  part  of  the  bill,  and  an  answer  to  the 
residue  ;'*  and  (after  protestation  in  the  usual 
form)  pleaded,  touching  so  much  of  the  bill 
as  prayed  an  account,  the  Statute  of  Limita- 
tions, and  that  he  did  not  ''within  six  years 
next  before  the  filing  of  the  bill,  and  within 
six  years  next  before  suing  out  process,**  &c., 
sign  any  writing,  &c.,  in  the  woras  of  the  ex- 
ceptions in  the  statute.  The  plea  did  not 
negative  the  allegations  respecting  the  errors 
in  the  accounts.  Deft,  then  answered,  at 
length,  nearly  the  whole  of  the  matters  in  the 
bill.  Held,  that  the  plea  was  properly  entitled  ; 
that  the  portion  negativing  the  exceptions  in 
the  statute  might  be  rejected  as  surplusage  : 
that  the  allegations  of  errors,  even  if  they 
amounted  to  fraud,  did  not  state  that  the 
errors  bad  been  discovered  within  six  years  ; 
and  therefore  need  not  be  negatived  by  the 
plea ;  that  the  answer,  since  it  did  not  cover 
the  whole  bill,  did  not,  by  the  66th  G.  O., 
overrule  the  plea. — Hughes  v.  Taylor,  7  I.  E. 
R.  80.    \R') 

5.  A  sci.fa.  on  a  recognizance  stated,  that, 
"  on  &c.,  at  B.  in  the  county  of  G.,  M.,  L.,  and 
T.  came  before  J.,  who  then  and  there  was  one 
of  the  Masters  Extraordinary,  &c.,  and  then 
and  there  jointly  and  severally  acknowledged 
themselves  to  be  indebted.**  The  record  of 
the  reco^izance  did  not  contain  the  words  in 
italics;  but  at  foot  of  it  were  these  words: 
'*  Taken  and  acknowledged  before  me  at  B.,  in 
the  county  of  G.  aforesaid,  the  day  and  year 
above  mentioned.**  Held^  on  the  plea  of  mJ 
tiel  record,  than  the  variance  was  fatal. — Reg. 
V.  Lynch,  7  I.  E.  B.  263 ;  1  Jon.  &  L.  462.  (C.) 

6.  Of  two  pleas  to  a  sci.  fa.  on  a  recogni- 
zance, the  second  began  with  an  averment 
"  by  leave  of  the  Court,  &c.,  pursuant  to  the 
statute  in  that  case,**  &c.  On  demurrer — 
Held  sufficient,  though  informal. 

A  sci.  fa.  on  a  recognizance,  averred  that  it 
was  taken  in  the  county  of  C,  before  A.  B.,  a 
Master  Extraordinary  for  the  county  of  C. ; 
Plea : — that  A.  B.  was  not  a  Master  Extra- 
ordinary for  the  county  of  C.  Held,  good. — 
Reg.  y.  Irwin,  d  1.  E.  H.  5^6.    (R.) 

7.  Recognizance  by  £.  of  Mallard  Lodge ; 
sci.fa.  against  E.  of  Mallow  Lodge.  On  mU 
tiel  record  pleaded ;  Held,  sufficient, — Reg.  v. 
Naghten,  9  1.  E.  R.  693.     (C.) 

8.  A.  obtained  a  decree  directing  the  deft, 
to  pay  him  money.  A.  died.  The  ptf.,  as 
administrator,  filed  a  bill  of  revivor,  to  which 
the  deft,  pleaded  an  agreement  with  A.,  that 
if  he  procured  B.  to  execute  his  bond  and 
warrant  of  attorney  to  enter  judgment  for 
part  of  the  money,  and  paid  the  remainder, 
A.  would  accept  the  same  in  full  satisfaction 
and  discharge  of  the  sum  decreed.  That  B. 
executed  his  bond  and  warrant  to  A.,  on 
which  judgment  was  entered,  and  the  deft,  and 
his  son  executed  their  joint  and  several  bond 
and  warrant  to  B.,  on  which  judgment  was 
also  entered ;  that  the  deft,  paid  the  balance 
of  the  sum  decreed  ;  which  bond  and  warrant 
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of  B.)  and  balance,  A.  accepted  in  fall  satis- 
faction and  discharge  of  tne  snm  decreed. 
The  plea  farther  stated,  that  the  jadgment 
entered  against  the  deft,  and  his  son  had  been 
assigned  by  B. ;  that  the  defendant  had  been 
compelled  to  pay  the  amount  to  the  assignee, 
and  the  jadgment  had  been  satisfied.    That 

A.  had  assigned  the  jadgment  against  B.  in 
trast  for  his  daughters,  and  afterwards  by  his 
will  bequeathed  it  on  the  same  trust.  The 
plea  then  averred,  that  A.  thereby  and  other- 
wise recognised  and  affirmed  the  said  agree- 
ment, and  admitted  that  the  judgment  against 

B.  had  been  substituted  for  the  debt  decreed. 
Held,  that  the  covenants  in  the  pleas  with 
respect  to  the  assignment  of  the  judgments 
being  immaterial  did  not  make  the  plea  doable. 

That  the  agreement  stated  in  the  plea  was  a 
valid  defence  in  Equity,  although  the  debt 
was  by  decree,  and  the  agreement  by  parol. 
That  the  defence  was  a  proper  subject  for 
a  plea,  and  that  a  cross-bill  need  not  be  filed  to 
raise  it.— I>a/y  v.  Kirwan,  101.  E.  R.  812.  (R.) 

1.  A  plea  may  be  good  in  part  and  bad  in 
part,  with  respect  to  the  quantity  of  the  bill 
covered  by  It ;  but  not  with  respect  to  the 
defence  made  by  it.  If  part  of  the  defence 
be  bad,  the  plea  must  be  overruled. 

A  ptf.*s  bill  sought  a  revivor  against  a  deft, 
in  several  characters.  The  deft,  pleaded  to 
the  whole  relief,  and  the  Court  was  of  opinion 
that  the  ptf.  was  entitled  to  revive  against 
the  deft,  in  one  character.  The  plea  was 
overruled. — Fitzmaurice  v.  Sadiier,  12  I.  E.  R. 
136.    (R.) 

2.  A  receiver  who  has  gone  into  receipt  of 
rent  under  the  Court,  will  not  be  allowed  to 
plead  to  a  tci.  /a,  upon  his  recognizances, 
that  it  was  taken  by  an  unauthorised  person. 
—  WeUesUy  v.  Momington,  13  I.  C.  R.  659.  (C] 


VII.  1.  b.  False  Plea. 

3.  A  rejoinder  falsely  traversing  matter  of 
inducement  contained  in  a  replication  to  a 
plea  to  a  set,  fa.  upon  a  receiver's  recogni- 
zance, taken  off  the  file,  with  costs. — The 
Queen  v.  Foot,  1  I.  C.  R.  9.    (C.) 

4.  After  the  13  &  14  Vic,  c.  51,  a  sci.fa,  at 
the  Petty-bag  side  of  the  Court  of  C,  upon  a 
recognizance  entered  into  by  a  surety  for  a 
tenant  of  lands,  which  were  the  subject  of  a 
suit  at  the  Equity  side  of  the  Court  of  Ex., 
after  reciting  the  recognizance,  proceeded 
thus : — *•  As  by  the  said  recognizance,  which 
was  on,  &c.,  in,  &c.,  duly  enrolled  in  her  Ma- 
jesty's said  Court  of  Exchequer,  and  now 
remaining  as  of  record  in  our  said  Court  of 
Chancery,  by  virtue  of  the  statute  in  that  case 
made  and  provided,  might  appear."  To  this 
set.  fa.  the  deft,  pleaded  that  the  Court  of  Ch. 
ought  not  to  have  or  take  further  cognizance 
of  the  action,  because  the  recognizance  was 
on,  &c,,  duly  enrolled  in  the  Court  of  Ex., 
whereby  that  Court  acquired,  and  still  re- 
tained, full  jurisdiction  to  award  execution 
against  him  for  the  sum  of  &c.,  according  to 
the  tenor  of  the  recognizance.  The  plea 
concluded  with  the  averment,  *Hhat  there 


is  not  any  such  record  of  the  said  supposed 
recognizance  now  remaining  in  her  Majesty's 
said  Coart  of  Chancery,  as  in  said  writ  of  sd. 
fa.  is  above  alleged ;  and  this  the  said  deft. 
is  ready  to  verify ;  wherefore  he  prays  judg- 
ment whether  this  Court  can  or  will  take 
further  cognizance  of  the  action  aforesaid." 
Upon  a  motion  at  the  Petty-bag  side  to  take 
this  plea  off  the  tile  as  irregular,  as  not  having 
been  verified  by  affidavit,  and  as  being  false  and 
frivolous,  this  Court  refused  to  make  any  rule. 

Under  the  concluding  part  of  the  13th  sec. 
of  the  statute,  such  recognizances  may,  apon 
agreement  between  the  Lord  Ch.  and  Lord  C. 
B.,  be  delivered  over  to  such  persons  as  maj 
be  appointed  by  the  M.  R. 

Qu(ere — Whether  recognizances,  so  trans- 
ferred, become  records  of,  and  capable  of 
being  sued  upon  in,  the  Conrt  of  Ch.,  unless 
perhaps  by  the  Crown,  under  its  special  privi- 
lege to  select  its  Court? — The  Queen  v.  Jones. 
1  L  C.  R.  624.    (C.) 


VII.  1.  c.  Uncertainty  in  a  PUa, 

^.  The  ptf.  in  an  original  suit,  who  was  a 
creditor  on  foot  of  a  freehold  mortgage,  an 
equitable  mortgage  and  judgments,  having 
died,  her  devisees,  three  of  whom  were  also 
her  executors,  filed  an  original  bill  in  the 
nature  of  a  bill  of  revivor.  The  defts.  pleaded 
in  bar  (entitling  their  plea  as  one  to  a  bill  of 
revivor),  that  the  ptf.  in  the  original  suit  '*  by  a 
deed  or  instrument  in  writing  executed  by  her, 
the  date,  parties*  names,  and  exact  contents 
whereof  are  wholly  unknown  to  the  deft.," 
assigned  her  interest  in  the  subjects  of  suit 
to  J.,  and  that  therefore  no  estate  therein 
passed  to  the  ptfs.  as  executors.  HeUlj 
that  the  plea  was  bad  in  form,  as  not  fol- 
lowing the  nature  of  the  bill,  and  as  treating 
the  ptfs.  as  if  they  were  all  executors. 

Semble — Also  as  being  in  the  alternative, 
and  uncertain. 

Heldj  that  it  was  bad  in  substance,  as  the 
facts  on  which  it  relied,  as  showing  want  of 
interest  in  the  ptfs.,  did  not  amount  to  a 
sufficient  assignment  of  that  interest. — PiJte 
V.  O'Connor,  7  L  E.  R.  65.    (R.) 


Vn.  1.  d.  Plea  of  Surplusage, 

6.  To  a  bill  praying,  amongst  other  things, 
an  account  of  dealings  between  the  ptf.  and 
deft.,  and  charging  specific  errors  and  omis- 
sions in  the  accounts,  and  made  more  than  six 
years  before,  but  not  discovered  until  long 
afterwards,  the  deft,  put  in  a  plea  and  answer 
entitled  a  plea  to  part  of  the  bill,  and  an 
answer  to  the  residue ;  and  (after  the  protes- 
tation in  the  usual  form)  pleaded,  as  to  so 
much  of  the  bill  ast  prayed  the  account,  the 
Statute  of  Limitations,  and  that  he  did  not 
'^  within  six  years  next  before  the  filing  of  the 
bill,  and  within  six  years  next  before  suing 
out  process,"  &c.,  sign  any  writing,  &c.,  in  the 
words  of  the  exceptions  in  the  statute.  The 
plea  did  not  negative  the  allegations  with 
respect  to  the  errors  in  the  accounts.  The 
defendant  then  answered  at  length  nearly  the 
whole  of  the  matters  in  the  bill.    Helilf  on 


Double. 
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argument,  that  the  plea  was  properly  entitled ; 
that  the  portion  of  the  plea  negativing  the 
exceptions  in  the  Statute  of  Limitations 
might  he  rejected  as  sarplusage :  that  the 
allegations  of  errors,  even  if  they  did  amonnt 
to  fraad,  were  not  stated  to  hare  been  dis- 
covered within  six  years,  and  therefore  the 
plea  was  not  bonnd  to  negative  them :  that 
the  answer,  not  covering  the  whole  bill,  did 
not  by  the  66th  G.  O.  overrule  the  plea. 

The  66th  G.  O.  has  repealed  the  old  rule  of 
pleading,  which  overruled  the  plea  in  all 
cases  where  the  answer  gave  any  discovery 
from  ^hich  the  plea.  If  allowed,  would  have 
protected  the  deft.— £ru<7^  v.  Taylor^  7  I.  E. 
kSO.    (R.) 


Vn.  1.  e.  Double  Plea, 

1.  Two  pleas  to  a  td.fa,  on  a  recognizance, 
the  second  of  which  commenced  with  the 
averment  by  leave  of  the  Court,  &C.,  pursuant 
to  the  statute  in  that  case,  Ac.,  though  in- 
formal— HM,  sufficient,  on  demurrer. 

To  a  sei.fcL.  on  a  recognizance,  averring  that 
it  was  taken  in  the  county  of  C,  before  A.,  a 
Master  Extraordinary  for  the  county  of  C,  it 
was  pleaded  that  A.  was  not  a  Master  Ex- 
traordinary for  the  county  of  C.  Held,  a  good 
plea. 

To  a  9ci,  fa,  stating  a  recognizance  taken 
before  A.,  and  that  it  was  so  taken  at  X.,  in 
C^  before  the  said  A.,  then  being  a  Master 
for  the  county  of  C^  duly  authorised  in  that 
behalf  ;  a  plea  that  the  recognizance  was  not 
taken  and  acknowledged  in  manner  and  form 
as  in  the  td.fa.  alleged,  at  X.  in  the  county 
of  Cm  or  elsewhere  in  C. ;  flie/d^  bad  for  dtipli- 
city,  and  as  too  large  a  traverse. — The  Queen 
T.  Irwin,  9  L  E.  R.  546.    (C.) 

2.  The  rule  that  matter  immaterial  cannot 
operate  to  make  a  pleading  double  prevails  in 
E«qnity  as  well  as  at  Law. — DaJy\,Kirwanj  10 
LE.R.dl2.    (B.) 

3.  Liberty  given  to  a  deft,  to  plead  double 
to  a  bill,  she  not  having  entered  any  appear- 
ance, but  undertaking  to  adopt  the  parlia- 
mentary appearance  filed  by  the  ptf.,  and  to 
pay  the  costs  of  the  motion. — Fitzgerald  v.  F., 
2  L  Jar.  N.  S.  18L    (R.) 


vn.  1.  f.  Negative, 


vn.  2.  Of  Account  Stated  and  Settled. 

4.  Principles  touching  pleadines  and  relief 
in  suits  to  open  accounts.  —  Earl  of  Lucan  v. 
aUaUey,  2  Con.  &  L.  180.    (C.) 


vn.  3.  Of  Agreement, 


vn.  4.  Of  Attainder  and  AUen  Enemy, 


vn.  6.  Plea  of  Ba:nJmtptcg  or  Ineoheney, 

6.  A  discharge  under  the  Bankruptcy  Act, 
6  &  7  W^.  4,  c.  14,  is  not  a  defence  to  a  sci.fa. 
on  a  recognizance  by  a  tenant  under  the 
Court. 

Seats — A  discharge  under  the  Insolvent 
Act,  1  &  2  G.  4,  c.  5*).— Reg.  v.  O'Donnell,  6  I. 
E.  R.  639  ;  1  Jon.  &  L.  271.    (C.) 

6.  The  Insolvency  of  ptf.  is  a  good  plea  in 
hwr.— Irwin  v.  /.,  8  L  E.  R  9.    (R) 


vn.  7.  Of  Discovery  tending  to  Criminate,  or 

to  Forfeiture, 


vn.  S,  Of  the  Statute  of  Frauds, 


vn.  9.  To  the  Jurisdiction, 


vn.  5.  Of  Award, 


vn.  10.  Of  Statute  of  Limitations,  and  Length 

of  Time. 

7.  A  deft,  who  does  not,  by  pleading,  claim 
the  benefit  of  the  8  &  4  W.  4,  c  27,  s.  42, 
cannot  rely  upon  it  in  the  office  in  bar  of  the 
account.— YTo/sA  v.  IT.,  Jon.  &  C.  52.    (E.E.) 

8.  On  a  reference  to  enquire  the  sum  due 
for  principal,  interest,  and  costs  on  foot  of  a 
judgment  for  which  a  receiver  has  been  ap- 
pointed, the  respondent  is  entitled  to  the 
benefit  of  the  Statute  of  Limitations,  although 
not  set  up  in  showing  cause  against  the 
appointment  of  the  receiver;  and  the  peti- 
tioner is  entitled  only  to  interest  for  six 
years  from  the  date  of  the  conditional  order 
for  the  appointment  of  the  receiver.  —  Dowell 
V.  Burke,  9  L  E.  R  83.    (C.) 

9.  The  bill  stated  that  the  executors  and 
others  answered  a  bill  of  1808,  but  the  devisees 
of  the  real  estate  "stood  out  process  of 
contempt ;  and  thereupon  a  decree  on  seques- 
tration was  obtained  against  them  ;*'  but  the 
nature  of  the  decree  was  not  stated.  After 
the  decree  on  sequestration,  the  party  against 
whom  it  was  obtained  died,  and  a  bill  of 
revivor  and  three  amended  bills  were  filed 
against  W.,  who  derived  under  the  party 
against  whom  the  decree  on  sequestration  was 
obtained ;  but  the  suit  was  never  brought  to 
a  hearing  against  any  of  the  defts.  who  had 
answered.  By  the  practice  of  the  Court, 
during  the  pendency  of  such  former  suit,  an 
absolute  decree  on  sequestration  could  not  be 
obtained  against  a  party  until  the  suit  was 
heard  against  the  answering  defts.  Held,  that 
the  statement  in  the  bill,  that  there  was  **  a 
decree  on  sequestration,"  must  be  taken  to  be 
a  conditional  decree,  which,  upon  the  facts 
stated,  was  the  only  decree  which  could,  ac- 
cording to  the  practice  of  the  Court,  hare 
been  obtained;  that  such  conditional  decree 
fell  to  the  grround  by  the  death  of  the  party 
against  whom  it  was  obtained,  and  the  sub- 
sequent proceedings  against  W.;  and  that 
W.,  who  had  demurred  to  the  present  bill, 
was  not  precluded  by  such  statement,  that 
there  was  **  a  decree  on  sequestration,**  from 
relying  on  the  Statute  of  Limitations. 
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That  sach  conditional  decree  did  not  pre- 
rent  the  operation  of  the  81st  G.  O^  and  that 
the  salt  of  1808  was  dismissed  before  the 
present  suit  was  institated,  by  the  operation 
of  that  G.  O. 

That  the  statement,  that  there  had  been 
"  a  decree  on  sequestration,"  without  stating 
what  that  decree  was,  and  which  might  have 
been  consistent  with  the  relief  now  prayed, 
was  altogether  Tagne  and  uncertain,  even 
though  it  were  to  be  considered  to  have  been 
an  absolute  decree. 

That  the  defence  of  the  former  Statute  of 
Limitations  (8  G,  1,  c.  4)  might  have  been 
relied  on  by  demurrer  to  the  bill  of  1808  ;  and 
that  statute  being  now  repealed,  and  there 
being  nothing  on  the  face  of  the  bill  to  show 
that  the  judgment  of  1781  was  not  barred 
when  the  bill  of  1808  was  filed,  the  present 
ptf.  could  derive  no  benefit  from  such  suit. 

That  the  appointment  of  a  receiver  in  a 
cause  will  not  (except  under  particular  cir- 
cumstances) take  the  case  out  of  the  operation 
of  the  81st  G.  O.,  whether  as  relates  to  the 
lands  or  the  funds  brought  into  Court  by  the 
receiver. — Young  v.  Wilton^  10  L  E.  R,  10. 
(R.)— [Affd.:  10  I.  E.  B.  266.    (C.)] 


Vn.  11.  Plea  ofLii  Pendens :  former  Suit  and 

Decree 

1.  A  former  decree,  dismissing  a  bill  if  not 
enrolled  and  pleaded,  is  not  an  absolute  bar 
to  another  suit  for  the  same  demand.  If  it  is 
relied  on  by  answer,  and  appears  not  to  have 
been  on  the  merits,  it  is  no  defence.  —  Joiv  v. 
5iri/l,  IILE.E.410.    (C.) 

2.  A  demand  being  assigned,  for  which  a 
suit  is  being  prosecuted,  if  the  assignee  file  a 
new  bill,  the  pendency  of  the  former  suit  is  no 
defence  or  objection,  at  least  unless  pleaded ; 
but  if  both  causes  be  brought  on,  the  Court 
will  prevent  the  double  costs.  —  O'Brien  v. 
ViUiers,  12  I.  E.  R,  21.    (C.) 

3.  A  creditor  who  has  brought  an  action  at 
law  against  an  administrator,  and  who  has 
notice  of  a  decree  for  the  administration  of 
the  assets,  is  not  in  general  entitled  to  his 
costs  of  appearing  on  a  motion  to  enjoin  him 
from  proceeding  with  the  action. 

A  civil-bill  decree  against  an  administrator 
is  in  the  nature  of  a  judgment  de  bonis  pro- 
priis.  Therefore  the  Court,  though  it  will 
enjoin  a  creditor  from  enforcing  such  a  decree 
against  the  assets,  when  there  has  been  a 
decree  for  the  administration  of  them,  will 
Bot  restrain  him  from  enforcing  it  against  the 
administrator  personally. 

Semble — A  decree  for  the  administration  of 
assets  is  a  defence  to  a  civil-bill  against  the 
administrstor,  if  prior  to  the  civil-bill.  Secus^ 
if  subsequent  to  the  hearing,  but  prior  to  an 
appeal  to  the  Judge  of  Assize. — Powell  v.  P., 
12  1.  E.  R.601.    (R.) 

4.  To  a  bill  to  perpetuate  the  testimony  of 
witnesses  with  respect  to  the  execution  and 
attestation  of  a  will  of  1845,  whereby  a  will 
of  1838,  onder  which  the  deft  claimed,  was 
ttated  to  be  revoked ;  the  deft,  pleaded  that 


the  ptf.  put  the  deft,  by  force  ont  of  a  part  of 
the  lands ;  and  that  the  remainder  was  in  the 
occupation  of  tenants  under  leases  or  from 
year  to  year,  who  had  not  acknowledged  the 
ptf .'s  title,  or  paid  him  rent  due ;  and  that  the 
ptf.  would,  by  action  at  law  airainst  the 
tenants,  forthwith  try  his  title.  Held^  on  the 
authority  of  Drew  v.  Clctrke  (I  Sim.  &  Stn- 
108),  that  the  plea  was  good. — Limduay  v.  L^ 
12  1.  E.  R.508.    (R.) 

5.  A  person  having  a  power  to  appoint 
£10,000  secured  on  a  term  of  years,  appointed 
separate  portions  of  the  sum  to  A.  and  B.  hj 
separate  deeds.  A.  filed  a  bill,  to  which  B. 
was  made  a  notice  party,  and  obtained  a 
decree  declaring  his  portion  to  be  well  charged, 
directing  the  usual  accounts  of  incumbrances, 
and  a  sale  for  payment  of  them.  B.  also  filed 
a  bill  for  his  portion,  praying  the  same  reMe^ 
to  which  a  plea  of  the  pendency  of  the  former 
suit  was  put  in.  Held,  that  the  two  suits  were 
not  for  the  same  matter,  and  the  plea  waa 
overruled. 

Qficere — ^Whether  the  existence  of  the  decree 
(supposing  it  to  be  binding  on  B.)  in  A.'8  snit, 
would  be  a  defence  in  bar  of  B.*s  suit  ? 

Semble — ^The  decree  was  not  binding  on  B^ 
as  he  should  have  been  made  an  answering^ 
and  not  a  notice  party. — SatOeir  v.  IFAo^gr,  1 
I.  C.  B.  167  ;  2  I.  Jur.  305.    (R.) 


vn.  12.  Of  Lunacy. 
vn.  13.  Of  Outlawry, 


vn.  14.  Of  Want  of  Parties, 

6.  A  plea  of  want  of  parties,  pleaded  to  the 
whole  bill,  will  be  overruled  if,  in  any  one 
state  of  facts  charged  by  the  bill,  the  parties 
would  not  be  necessary. — Homan  t.  ^heily  2 
Jones,  164.    (E.E.) 

7.  When  a  bill  seeks  a  discovery  of  neces- 
sary parties,  an  objection  for  want  of  parties 
will  not  in  general  be  allowed. 

A  statement  or  charge  in  a  bill,  though  it 
relates  only  to  one  deft.,  puts  the  matter  of  it 
in  issue  as  to  all  the  defts.  They  cannot 
therefore  decline  to  answer  an  interrogatory 
founded  on  it. 

A  bill,  that  lands  might  be  declared  bound 
by  marriage  articles,  stated  that  the  deft,  A^ 
pretended  that  neither  he  nor  any  person  in 
trust  for  him  was  seized  of  any  part  of  the 
lands  bound  by  the  articles ;  but  at  other 
times  admitted  the  contrary,  and  refused  to 
discover  the  particulars  to  the  ptf. ;  and  con- 
tained interrogatories  as  to  incumbrances  and 
parties.  Another  deft,  was  required  to  an- 
swer the  interrogatories,  but  he  filed  a  plea 
of  want  of  parties,  which  was  overruled. — 
Sherlock  v.  Disney,  13  I.  E.  R.  233.    (R.) 


vn.  15.  Of  Purchase, 


vn.  16.  Of  Release  \  Payment;  Compromise. 


[PLEADING.— PLEA.— REPLICATION.] 


IIS 


VIL  17.  0/ Title, 
Vn.  18.  When  it  lies  general^. 


VIL  19.  Ordered  to  stand/or  Answer. 

vn.  20.   WheH  Overruled  by  Ansufer. 

1.  To  a  bill,  prajing  (inter  alia)  an  accomt 
of  certain  dealings  between  ptf.  and  deft.,  and 
charging  specific  errors  and  omissions  in  the 
accounts,  and  made  more  than  six  jears  before, 
bat  not  discovered  until  long  afterwards,  deft, 
pat  in  a  plea  and  answer  entitled,  ^  A  plea  to 
part  of  the  bill,  and  an  answer  to  the  resi- 
due ;**  and  (after  protestation  in  the  usual 
form)  pleaded,  touching  so  much  of  the  bill 
as  prayed  an  account,  the  Statute  of  Limita- 
tions, and  that  he  did  not,  ^*  within  six  years 
next  before  the  filing  of  the  bill,  and  within 
six  years  next  before  suing  out  process,**  &c., 
sign  any  writing,  &C.,  in  the  woitls  of  the  ex- 
ceptions in  the  statute.  The  plea  did  not 
negative  the  allegations  respecting  the  errors  in 
the  accounts.  Def  t^  then  answered,  at  length, 
Bearly  all  the  matters  in  the  bilL  HeUL,  that 
the  answer,  since  it  did  not  cover  the  whole 
bill,  did  not,  by  the  66th  G.  O.,  overrule  the 
plea.— ifti^  v.  Tay/or,  7  L  E.  E.  80.    (R.) 

2.  Plea  to  the  whole  relief  and  discovery, 
except  that  sought  by  interrogatories  spe- 
cific in  the  plea.  Answer  to  the  excepted 
interrogatories.  Htld^  that  the  answer  over- 
inled  une  plea,  notwithstanding  G.  R.  66. — 
J^LttMoacnce  V.  <S(u2£ier,  12  L  £.  B.  136.    (R.) 

3.  A  deft.,  by  his  answer,  objected  to  an 
interrogatory  because  he  might,  by  answering 
ity  subject  himself  to  pains,  penalties,  and 
forfeitures.  By  plea,  he  declined  to  answer 
part  of  the  same  interrogatory,  because  the 
snbject  of  it  had  come  to  his  knowledge  in  his 
character  of  solicitor  for  the  other  deft.  Held, 
that  the  answer  being  equivalent  to  a  demur- 
rer, the  case  did  not  fall  within  G.  B.  66 ;  and 
that  the  answer  orerruled  the  plea. — Kelly  t. 
Jaekso»y  13  L  £.  B.  129.    (B.) 


Yin.  Retlicatioiis. 

5eePBAcncs;  Repucatiov. 

6.  The  82nd  G.O.Will  not  be  relaxed.  When 
the  plaintiff  cannot  show  due  dil  gence,  and 
is  disabled  from  filing  a  replication  in  conse- 
quence of  requiring  to  amend  his  bill,  the 
bill  will  be  dismissed.— if*I.aar^A&'a  r.  iTIr., 
8  1.  E.R.109.    (R) 

7.  The  replication  should  not  be  filed 
against  persons  against  whom  process  if 
praved  only  when  they  come  within  the  juris- 
diction.—.§/e;>Aeiu  V.  0" ShauglmeMsy,  11  L  £. 
R.279.    (R.) 

8.  It  is  not. an  objection  to  a  replication  in 
id.  fa,  on  a  recognizance,  that  it  purports  to 
be  pleaded  by  the  Queen,  instead  of  by  her 
Att.-GeneraL— i2«o.  v.  Bowen^  13  L  £.  R.  241. 
(C.) 

9.  The  practice  of  the  office  at  the  Petty- 
bag  side  of  the  Court  of  Ch.,  requiring  special 
similiters,  is  erroneous,  and  is  not  to  be  fol- 
lowed. When  the  replication  tenders  an  issoe 
to  the  country,  the  ptf.  may  make  up  the  issae, 
unless  the  replication  be  excepted  to. — Rtg,  r, 
Humph-^t,  3  L  Jur.  173.    (C.) 


vn.  21.  Effect  of  Allowance  of. 

4.  When  the  ptf.  sets  down  a  plea  for  argu- 
ment and  does  not  appear  when  it  is  called  on, 
the  plea  will  be  allowed  with  costs. — Wcdker  v. 
/>a/y,  9  L  £.  R.  460.    (R.) 

5.  On  the  argument  of  a  plea  to  a  bill  of 
rerivor  the  Court  is  not  at  liberty  to  look  into 
the  original  bilL  The  case  must  be  decided 
on  the  facts  stated  in  the  bill  of  revivor  and 
^e  plea.  But  when  the  facts  did  not  fully 
appear  therein,  the  Court  reserved  to  the  de- 
fendant the  benefit  of  the  plea,  and  directed 
it  to  stand  over  until  the  hearing  of  the  cause. 

A  suit  may  be  revived  as  to  part  of  the 
matter  in  litigation.— Dv^^on  Y.Kelly,  10  L  £. 
B.295.    (R.) 

Under  The  Ch.  {Ir.)  Act  1867. 
[Soe80&31  Vic,  c.  44,  ss.  65,  66,  67, 154,  &c.] 


IX.  Right  to  Sus. 

10.  Ptf.  being  beneficially  interested,  with 
others,  in  an  annuity  or  rentcharge  issuing 
out  of  lands,  and  secured  by  the  grantor*! 
covenant,  joined  in  a  suit  against  A.,  the  pur- 
chaser of  the  lands,  to  whom  they  had  been 
conveyed  expressly  subject  to  the  annuity,  to 
recover  arrears  thereof;  and  recovered  six 
years'  arrears  only,  more  being  due.  Ptf.  then 
obtained  administration  to  the  grantor  of  the 
annuity,  in  order  to  become  deft,  to  an  action 
on  the  covenant.  Judgment  by  default  was 
therein  obtained  against  her  for  the  arrears 
due  beyond  the  six  years ;  damages  and  costs 
to  be  levied  deb.  t.,et  ti  non,  de  bonis  propriis. 
She  then  filed  against  A.  a  bill  to  be  indemni- 
fied against  the  judgment.  Held,  that  her 
right  to  institute  the  suit  depended  on  the 
existence  of  damage  sustained  by  her,  or  which 
she  might  sustain  by  the  judgment ;  and  there- 
fore that  she  was  bound  to  show  that  there 
were  assets  out  of  which  the  judgment  might 
be  levied. 

QiMKre— Whether  she  was  entitled  to  relief 
on  proving  the  existence  of  assets,  she  having 
obtained  administration  to  the  covenantor  in 
order  to  raise  the  cause  of  damage  whereof 
she  complained. — Byma  v.  Dvdgncm,  9  L  £•  R. 
295;  3  Jon.  &L.  116.    (C.) 

11.  A  bill  lies  to  recover  an  ancient  rent,  the 
origin  of  which  is  unluiown,  and  the  lands 
charged  not  accurately  ascertainable,  especi- 
ally when  the  parties  liable  to  pay  it  have,  by 
selling  parts  of  the  lands  charged,  and  charg- 
ing others  by  way  of  indemnity  to  the  pur- 
chaser, and  long  acting  on  that  arrangement, 
rendered  the  owner's  rights  more  uncertain. — 
ArcUnshop  of  DubHn  v.  Lord  Trimkston,  13  L 
E.R.251.    (0.) 
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[PLEADING  IN  GENERAL.] 


1.  All  the  parties  to  the  original  bill  being 
dead,  the  cause  was  set  down  in  the  names  of 
the  parties  to  a  supplemental  bill  only.  Held, 
regular ;  and  that  parts  of  the  answer  to 
the  original  bill  conld  be  read  as  of  an  an- 
swer in  the  cause  at  hearing ;  and  that  it  was 
not  to  be  treated  as  an  answer  in  another 
cause. 

The  allegation  made  in  a  bill  to  prevent  a 
demurrer  for  multifariousness  was  unproved ; 
but  it  appeared  that  the  accounts  might  be 
such  as  to  render  the  suit  not  multifarious, 
//e/d^an  objection  for  multifariousness,  though 
made  by  the  answer,  could  not  be  sustained. 

Quccre — If  the  objection  should  not  be 
pleaded?— ilncfcrson  v.  Pratt^  12  I,  E,  R.  603. 
CC.) 

2.  If  a  bill  alleges  fraud,  which  is  not 
proved,  and  also  alleges  other  matters  which, 
being  proved,  are  grounds  for  a  decree,  the 
proper  course  is  to  dismiss  so  much  of  the  bill 
as  is  unproved,  and  to  give  so  much  relief  as, 
nnder  the  circumstances,  ptf.  is  entitled  to. — 
Archbold  v.  Comrs,  of  Ch,  D,  f-  B.,  2  H.  L.  Cas. 
440. 


X,  Plbadino  in  oenebal. 

8.  The  ptf.  in  an  original  suit,  a  creditor 
on  foot  of  a  freehold  mortgage,  an  equitable 
mortgage,  and  judgments,  naving  died — her 
devisees,  three  of  whom  were  also  her  exe- 
cutors, Aled  an  original  bill  in  the  nature  of 
a  bill  of  revivor.  The  defts.  (entitling  their 
plea  as  one  to  a  bill  of  revivor^  pleaded  in 
bar  that  the  ptf.  in  the  original  suit  "  by  a 
deed  or  instrument  in  writing  executed  by  her, 
the  date,  parties*  names,  and  exact  contents 
whereof  are  wholly  unknown  to  the  deft.," 
assigned  her  interest  in  the  subjects  of  suit  to 
J.  B.,  and  that  therefore  no  estate  therein 
passed  to  the  ptfs.  as  executors.  Htid,  that 
the  plea  was  bad  in  form,  as  not  following 
the  nature  of  the  bill,  and  as  treating  the  ptfs. 
as  if  they  were  all  executors. 

Semble — Also  as  being  in  the  alternative  and 
uncertain. 

Heidy  that  it  was  bad  in  substance,  as  the 
facts  on  which  it  relied,  as  showing  want  of 
interest  in  the  ptfs.,  did  not  amount  to  a  suffi- 
cient assignment  of  that  interest. — Pilce  v. 
O'Connor,  7  I.  E.  R.  65.    (R.) 

4.  The  trustees  of  V.'s  will  instituted  in  the 
Court  of  Ch.  in  Ir.  a  suit  to  carry  into  execu- 
tion the  trusts  thereof,  and  to  administer  his 
estate.  One  of  the  defts.,  B.,  entitled  to  the 
residue  of  V.*8  estate,  died  before  a  decree. 
The  ptfs.  in  that  suit  filed  a  bill  against  B.*s 
personal  representatives,  and  against  all  the 
parties  interested  under  his  will  in  his  real 
and  personal  estates.  The  Court  decreed  that 
accounts  should  be  taken  of  the  personal  es- 
tates, debts,  and  legacies,  of  V.  and  B.  respect- 
ively. A  subsequent  decree  (affirmed  by  the 
H.  L.)  declared  that  certain  unpaid  legacies 
bequeathed  by  B.  should,  together  with  the 
interest  thereon,  if  his  personal  estate  proved 
insufficient,  be  charged  on  his  real  estates; 


but  that  the  principal  should  not  be  raised 
until  after  the  death  of  C,  tenant  for  life 
thereof  under  B.*s  will,  and  that  the  interest 
should,  during  C.'s  life,  be  paid  out  of  the 
rents.  D.  was  tenant  in  tail  of  the  real  es- 
tates in  remainder  after  C.'s  life  estate.  A 
question  afterwards  arose  between  C.  and  D., 
whether  a  fund  in  Court,  which  constituted 
part  of  B.'s  personal  estate,  should  be  applied 
exclusively  in  paying  arrears  of  interest  on 
the  legacies,  or  rateably  in  paying  the  lega- 
cies and  the  interest.  The  M.  R.  of  Ir.  di- 
rected that  the  fund  should  be  applied  excla- 
sively  in  paying  the  arrears  of  interest.  The 
Ld.  Ch.,  on  appeal,  affirmed  that  order,  and 
refused  to  direct  an  enquiry  to  ascertain  how 
much  of  the  fund  in  Court  was  principal,  and 
how  much  was  accumulated  interest.  On  ap- 
peal against  those  orders — Ileldj  that  any 
question  touching  the  application  of  B.'s  per- 
sonal estate  could  not  be  regularly  adjudi- 
cated, in  this  form  of  suit,  between  the  co- 
defts.,  C.  and  D. 

The  orders  were  affirmed,  with  a  variation, 
and  a  declaration  that  they  should  not  pre- 
judice any  question  between  C,  and  D.,  touch- 
ing the  manner  in  which  the  principal  and 
interest  of  the  legacies  should  be  paid. — CooU 
v.  Trench,  9  CI.  &  F.  74. 

[See  Earl  of  MiUtown  v.  Trench^  4  CI.  &  F. 
276.] 

5.  A  Court  cannot,  without  proof,  presume 
an  agreement,  on  the  ground  that,  if  there  was 
not  an  agreement,  there  was  fraud. 

The  Court  will  not  act  upon  fraud  or  mis- 
conduct, unless  that  fraud  or  misconduct  has 
been  put  in  issue  by  the  pleadings. — Sirte  t. 
Kirtcnn,  9  CI.  &  F.  716. 

6.  The  practical  application  of  Ld.  Redes- 
dale's  clas!iitication  of  bills  observed  on. — 
Bennett  v.  Bernard,  10  I.  E.  R.  584.     (C.) 

[On  re-argument :— 12 1.  E.  R.  229.    (C.)] 

7.  When  a  personal  representative  sues  or 
is  sued,  and  dies,  the  administrator  de  bonis  nan 
may  proceed  or  be  proceeded  against  by  bill 
of  revivor,  or  by  bill  of  revivor  and  supple* 
ment ;  but  he  is  not  bound  so  to  frame  his  bill. 
He  may  file  an  original  bill.  An  administrator 
obtained  a  decree  declaring  that  a  judgment 
was  held  on  certain  trusts.  Afterwards  the 
judgment  was  fraudulently  assigned,  and  the 
administrator  de  bonis  non  filed  a  bill,  stating 
at  length  the  proceedings  in  the  original  suit, 
making  the  assignee  a  party,  and  praying  that 
he  might  be  declared  entitled  to  the  benefit 
of  the  decree,  and  accounts  and  enquiries 
thereby  directed,  and  to  an  assignment  of  the 
judgment,  or  to  original  relief  if  he  was  not 
entitled  to  the  benefit  of  the  said  suit  and  de- 
cree.  On  demurrer — Held,  that  the  bill  being 
an  original  bill  as  regarded  the  assignee,  ptf. 
could  not  have  proceeded  by  bill  of  revivor : 
and,  although  the  bill  might  have  been  framed 
as  a  bill  of  revivor  and  supplement,  as  against 
the  representative  of  the  deft,  in  the  original 
suit,  it  was  sustainable  as  against  him,  either 
as  an  original  bill,  or  as  original  bill  in  the 


Generally, 
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natnre  of  a  supplemental  bill. — Banfidd  r. 
CSkaughnessy,  12  L  E.  B.  63.    (R.) 

1.  When  a  bill  seeks  a  di5Covei7  of  neces- 
sary parties,  an  objection  fur  want  of  parties  . 
will  not  in  general  be  allowed.     A  ^tatement  ' 
or  cbao^  in  a  bill,  though  it  relates  only  to 
cme  deR.,  puts  the  matter  of  it  in  is^ue  as  to  ' 
mil  the  deftj.    They  cannot  therefore  decline  i 
to  answer  an  interrogatory  founded  on  it.     A 
bill,  that  lands  might  be  declared  bound  by 
marriage  articles,  stated  that  the  deft.  A.  pre- 
tended that  neither  he,  nor  any  person  in  trust 
for  him,  was  seized  of  any  part  of  the  lands 
bound  by  the  articles  ;  but  at  other  times  ad- 
mitted the  contrary,  and  refused  to  discover 
the  particulars  to  the  ptf.,  and  contained  in- 
terrogatories as  to  incumbrances  and  parties. 
Another  deft,  was  required  to  answer  the  in- 
terrogatories, but  he  filed  a  plea  of  want  of 
parties,    which    was    overruled. — Sherlock  v. 
X>iAe^,  13  I.  £.  R.  233.    (R.) 

2.  It  is  no  objection  to  a  replication  in  set, 
Jo.  on  a  recognizance,  that  it  purports  to  be 
pleaded  by  the  Queen,  and  not  by  her  Att.- 
GeneraL 

An  allegation  in  pleading  a  breach  of  a 
recognizance,  that  a  receiver  did  not,  nor 
wouid  not,  account,  but  on  the  contrary  re- 
fused to  do  so,  though  ungrammatical,  is  not 
open  to  demurrer.  A  statement  that  the  re- 
eelrer  received  moneys  while  he  was  receiver, 
and  afterwards  was  required  to  account,  is 
also  sufficiently  certain  without  stating  that 
he  was  receiver  when  required  to  account,  or 
showing  how  he  was  required. — Reg,  v.  Bowen, 
18  I.  E.  B.  241.    (C.) 

3.  A  bill  filed  in  1850  to  set  aside  for  fraud 
a  limitation  under  a  deed  of  1818,  which 
limited  the  reversion  in  lands  to  the  deft,  for 
life,  stated  that  he  went  to  America  in  1822, 
to  avoid  service  of  subpoena,  and  there  con- 
cealed himself,  which  conduct  prevented  the 
grantor  from  taking  proceedings  to  set  aside 
the  deed;  and  that  the  grantor  devised  the 
lands  to  the  use  of  the  ptf.  for  life,  **with 
remainder  as  therein  ;"  and  devised  the  resi- 
due of  his  estate  to  the  ptf.  absolutely.  Heldj 
on  demurrer,  that  lapse  of  time  was  not  a  bar 
to  the  ptf.;  and  that  she  might  as  devisee 
maintain  a  suit  to  set  aside  the  deed,  without 
making  the  heir-at-law  of  the  grantor  a  party ; 
bnt  that  the  persons  entitled  to  the  estate 
after  the  death  of  the  ptf.  were  necessary 
parties.— JoAfutoa  r.  Howison,  13  L  E.  R.  463. 

4.  Cause  petitions  are  not  pleadings  within 
tbe  meaning  of  the  Ch.  Reg.  (/r.)  Act  1850. 
The  Dep.  Keeper  of  the  Rolls  is  bound  to 
receive  answering  affidavits  without  an  at- 
tested copy  of  the  petition  being  taken  out. — 
naly  V.  Wade,  3  I.  Jur.  288.    (C.) 

5.  The  affidavit  of  a  partv  in ,  a  cause,  so 
far  as  it  states  or  charges  facts  merely  to 
elicit  a  reply,  is  admissible  as  a  part  of  the 
pleadings;  but  not  as  evidence. — Kemaghan 
T.  JW&,  5  I.  Jur.  N.  8. 168.    (C.) 


6.  At  the  hearing,  the  Court  will  allow  the 
pleadings  to  be  amended,  by  filing  a  further 
plea  to  meet  the  evidence. — GumUjf  v,  C,  8 
I.  Jar.  N.  S.  198.     (P.) 

7.  When  pleadings  in  Equity  are  framed  so 
as  to  rest  the  claim  for  relief  solely  on  the 
ground  of  fraud  it  is  not  open  to  ptf.,  if  he 
fails  in  establishing  the  fraud,  to  pick  out, 
from  the  allegations  in  the  bill,  facts  which, 
if  not  put  forward  as  proofs  of  fraud,  might 
have  warranted  ptf.,  in  aitkiog,  and  the  Court 
in  granting  relief. 

It  is  the  duty  of  the  Judge  to  determine 
whether  the  two  are  so  interwoven  with  each 
other  that,  on  failure  of  proof  of  the  fraud,  it 
is  impossible  to  treat  the  other  facts  as  sepa- 
rate allegations  justifying  a  separate  mode  of 
dealing  with  them. — Hickson  v.  fjombard,  L. 
Rep.  1  H.  L.  324.— [Revg.  Lombard  v.  Hidaony 
13  I.  C.  R.  533,  (C.A.),  which  affd.  «.  c,  13  L 
C.  R.  98.    (R.)] 

8.  When  a  cause  petition  (in  Ir.),  seeking 
the  cancellation  of  an  agreement  to  hire  pro- 
perty, sets  forth  facts  which  go  to  establish  a 
title  to  the  property  itself,  and  the  answering 
affidavits  do  not  deny  these  facts,  but  set  up 
a  title  in  the  defti.  to  the  propeKy,  the  Court 
mav,  under  the  general  prayer  for  relief,  make 
a  declaration  touching  ptf.*s  title  to  the  pro- 
perty.—Coo/><!r  V.  Pfdbbs,  L.  Rep.  2  H.  L.  149. 
[Revg.  s.  c,  17  I.  C.  R.  73.    (C.)] 


XI.  Pleading  in  the  Coubt  of  Probate. 
See  Practice  :  Probate,  Court  op. 

9.  The  declaration  relied  upon  a  document 
alleged  to  be  tbe  last  will  of  the  deceased. 
Deft,  pleaded  a  prior  will,  which,  as  he  alleged, 
had  been  destroyed  by  ptf.  Held^  that  the 
plea  was  insufficient,  as  deft,  had  not  stated 
his  case  fully  on  its  face. — Connoliu  v.  Teevan, 
3  I.  Jur.  N.  S.  303.    (P.) 

10.  Plea :— That  the  will  was  executed  by 
the  testator  according  to  the  provisions  of  the 
1  Ftc,  c.  26,  in  presence  of  the  witnesses 
whose  names  severally  appear  upon  the  said 
will — Heidj  bad,  for  not  stating  that  the  wit- 
nesses subscribed  the  will  in  the  presence  of 
tbe  testator,  and  of  each  other. — MitcheBr, 
Huffington,  4  I.  Jur.  N,  8.  40.    (P.) 

11.  Parties  cited  in  a  cause,  instituted  to 
ascertain  the  validity  of  a  will,  cannot  therein 
plead  and  allege  a  prior  paper-writing  as  the 
last  will  of  the  deceaseo. — Cttstis  v.  C,  4  I. 
Jur.N.  S.248.    (P.) 

12.  A  plea,  that  no  instructions  were  given 
by  the  testator  to  the  drawer  of  his  will  to 
include  therein  a  certain  property,  is  bad. — 
Rattg  V,  Potts,  6  I.  Jur.  N.  S.  168.    (P.) 

13.  A  plea,  alleging  that  a  testamentary  in- 
strument incorporates  another  testamentary 
instrument,  need  not,  if  they  are  lodged  in 
the  registry,  set  out  the  passage  in  the  will  or 
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codicil  relied  on  as  constituting  the  incorpora- 
tion ;  bat  the  instruments  most  be  specially 
referred  to  in  the  plea  as  being  then  lodged 
in  the  registry,  and  thereby  their  contents 
will  be  considered  as  if  fully  set  out  in  the 
pleadings.— B^  v.  The  AtL-Gen^  7  I.  Jur.  N. 
8.  127.    (P.) 

1.  In  testamentary  causes  the  husband  of  a 
ptf.  propounding  a  will  should  be  joined  as  a 
co-ptf. — Gamble  v.  Williams,  8  I.  Jur.  N.  S. 
169.    (P.) 

2.  Declaration  propounded  a  will.  Plea 
alleged  undue  execution,  incapacity,  and  un- 
due influence,  and  averred  that  the  will  was 
not  the  last  will  of  the  deceased,  for  that  he 
made  his  last  will,  &c.  (alleging  a  former  will) ; 
HelcU  good,  provided  that  the  former  will  be 
alleged  with  the  same  formalities  as  are  re- 

Juired  in  a  declaration. — Berry  v.  HiUa$,  11 
.  Jur.  N.  S.  119.    (P.) 

8.  The  deft,  propounded  a  will  which  named 
him  a  legatee  and  sole  executor.  A  previous 
will  was  alleged  in  the  plea  by  the  ptf.,  whom 
it  named  executor  jointly  with  the  deft.  That 
will  did  not  make  the  deft,  a  legatee.  The 
defendant  was  testator's  next-of-kin.  Held^ 
that  the  earlier  will  might  be  alleged ;  and 
that  the  defendant  might,  in  a  replication 
impeaching  that  will,  state  his  interest  as 
next-of-kin. — TYemey  v.  Bifmt,  111.  Jur.  N. 
S.218.    (P.) 


PLEDGE. 
iSee  Sboubitt — Bailee,  &c. — Mortoaob. 

POLICY  OF  INSURANCE. 
See  Insceance,  II. 

POOR. 
See  Statute,  II. 

POPERY. 

See  Papists. 

PORTIONS. 

See  Intebbst  in  Propertt — Interest 
Pbcuniart,  L 

I.  Generally. 

n.   CONDmONAL,   WHEN  NO   DEVISE  OVER. 

ni.  When    Vested— Difference    when 

NOT  Charged  on  Land. 
lY.  Vested,    but   not  payable   immedi- 
ately. 
V.  Survivorship,  and  Accruer  of. 
VI.  When  and  how  Raisable. 
VII.  When  Lands  are  liable  to. 
VIII.  Merger  op  in  Lands  charged. 
IX.  When  a  Satisfaction  of  a  Debt  or 

Lboacy. 
X.  Double.    See  infra,  XI. 


XI.  Satisfaction  of.    See  supra,  X. 
XII.  When  subject  to  Debts. 
XIIL  Priority  over  Mortgaobs,  &c. 


I.  Portions  generally. 

4.  Before  1826,  a  marriage  was  soleainized 
in  England,  between  a  gentleman  domiciled 
in  Ireland  and  a  lady  domiciled  in  England. 
By  their  settlement,  which  was  drawn  and 
executed  in  England,  and  of  which  one  of 
the  two  trustees  was  domiciled  in  England, 
the  other  in  Ireland;  the  husband  assigned 
lands  in  Ireland,  of  which  he  was  possessed 
in  fee,  for  500  vears,  upon  trust  (among 
others)  ta  levy  and  raise  by  perception  of  the 
rents  and  profits,  or  by  sale  or  mortgage, 
"  i.6000  of  lawful  British  money,"  as  portions 
for  younger  children  of  the  marriage;  and 
to  hold  it  in  trust  for  them,  in  such  shares 
as  the  husband  should  appoint,    held,  that  the 

?ortion8  should  be  paid  in  British  money. — 
n  re  Boaters  Estate,  10  I.  C.  B.  164.     (C.A.) 


n.  Conditional  Portions,  when  there  is 
not  any  Devise  over. 

5.  T.  devised  lands  to  F.,  his  eldest  son,  for 
life ;  remainder  to  F.'s  first  and  other  sons,  in 
tail  male  ;  remainders  over ;  with  power  to  F. 
to  appoint  a  jointure  to  any  wife  he  should 
marry,  together  with  any  sum  not  exceeding 
£3000  for  the  younger  children  of  such  mar- 
riage ;  provided  such  marriage  should  be 
with  the  assent  of  the  guardians  and  execu- 
tors of  the  will,  or  the  survivor  of  them.  E., 
T.'s  wife,  and  two  other  persons,  were  named 
executors,  of  T.*8  will.  £.  alone  was  named 
guardian  of  his  children,  and  proved  the  will. 
The  other  two  executors  disclaimed.  F.,  in 
1843,  while  a  minor,  was  married  to  S.,  by  a 
person  in  holy  orders,  but  without  license  or 
publication  of  banns ;  and  without  the  con- 
sent of  K.,  who  subsequently  consented  to  the 
celebration  of  a  formal  marriage.  Held,  that 
the  power  of  charging  could  not  be  exercised 
in  favour  of  the  younger  children  of  F.  and  S^ 
inasmuch  as  the  irregular  marriage,  not  hav- 
ing been  avoided  by  suit  under  the  9  G,  2, 
c.  11,  was  valid  ab  initio,  and  the  subsequent 
regular  marriage  therefore  inoperative. — 
Adams  v.  A.,  8  I.  C.  R.  41 ;  Dr.  Rep.  temp, 
Napier,  247.  (C.>— [See  Dobbm  v.  Adams,  6 
L  C.  R.  170.    (R.);  7  L  C.  R.  193.    (C.)] 


m.  When  Vested  :  Difference  when  not 

Charged  on  Lands. 
\_See  Interests  in  Property,  n.,  m.,  IV.] 

6.  The  donee  of  a  testamentary  power  to 
charge  a  sum  on  B.'s  estate,  ^'  as  and  for  a 
provision  for  the  donee's  lawful  issue,"  exer- 
cised the  power  by  a  deed  which  merely 
charged  the  estate  with  the  specific  sum  *'  as 
a  provision  for  my  lawful  issue." 

He  had  one  child  bom  before  the  testator's 
death;  others  born  before  the  date  of  the 
deed ;  others  subsequently.  Held,  that  all  the 
children  were  entitled  to  shares,  which  vested 
seriatim  on  their  successively  attaining  21,  the 
share    of   each  being  proportioned   to    the 
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number  of  children  m  eiM  when  it  rested,  and 
then  nnproTided  for,  the  dates  at  which  the 
children  respectlTelj  attained  21  being  re- 
garded as  snccessire  new  periods  of  distribn- 
tion,  though  this  decision  produced  consider- 
able ineqnalitj  in  the  shares,  and  would 
wholly  disappoint  any  child  bom  after  all  the 
others  had  attained  21.  The  grandchildren 
were  considered  as  having  been  provided  for 
by  their  parents'  shares. 

This  principle  is  not  applicable  to  a  legacy ; 
the  rule  being  that,  whenever  a  legacy  is 
given  to  a  class  of  persons,  and  the  gift  is 
immediate,  those  only  take  who  answer  the 
description  at  the  testator's  death ;  but,  when 
the  enjoyment  is  deferred,  as  by  the  inter- 
rention  of  a  life  estate,  or  by  appointing  a 
future  time  for  payment,  those  only  take  who 
answer  the  description  at  the  prescribed 
period.— ^Vorwon  v.  jV.,  Beat.  Rep.  480.    (C.) 

1.  Money  was  settled  upon  trust  to  pay  the 
principal  among  the  issue  of  the  marriage, 
with  power  of  appointment  in  the  parents ; 
and,  in  default  oi  appointment,  to  pay  those 
moneys  **  amongst  the  said  issue,  in  equal 
shares  and  proportions,  upon  their  respectively 
attaining  **  age,  or  marriage  (if  daughters). 
The  language  being  ambiguous — Held,  that 
the  whole  object  of  the  settlement  being  to 
provide  for  the  children  of  the  marriage,  the 
Court,  in  order  to  effectuate  that  object, 
ought  not  to  give  them  vested  interests  in 
their  portions. — Richardton  v.  Goodman,  8  I. 
Jur.  317.    (C.) 

2.  By  ante-nuptial  articles,  husband  and 
wife  covenanted  that  £2000  should  be  as- 
signed to  A.  and  B.,  in  trust  for  the  younger 
children  of  the  marriage,  as  the  husband  and 
wife  should  jointly,  or  as  the  survivor  should, 
by  deed,  appoint ;  and  in  default  of  appoint- 
ment, in  trust  for  all  the  younger  children, 
sons  at  21,  and  daughters  at  21,  or  marriage ; 
if  no  child  should  attain  a  vested  interest,  in 
trust  for  the  survivor  of  the  husband  and 
wife ;  and  that  the  settlement  to  be  made,  in 
pursuance  of  the  articles,  should  contain  a 
power  to  the  husband  and  wife  to  revoke  all 
or  any  of  the  trusts,  powers,  &c.,  in  snch 
settlement  contained,  of  all  or  any  part  of  the 
tmst  fund;  and  by  the  same  or  any  other 
deed  or  deeds  to  declare  other  trusts  of  the 
trust  premises,  the  trusts  of  which  should  be 
so  revoked.  No  settlement  was  executed. 
The  husband  and  wife,  by  deed,  reciting  the 
power  of  revocation  in  the  articles,  revoked 
the  trusts  as  to  the  XIOOO,  and  declared  that 
it  should  be  held  in  trust,  to  be  forthwith 
assigned  to  C.  and  D.,  whose  receipt  should 
be  a  good  discharge  for  that  sum.  add,  that 
the  trusts  of  the  marriage  articles  were  re- 
voked, and  that  the  £2000  became,  the  pro- 
perty of  the  wife. 

T.  had  power  to. charge  real  estates  with 
any  sum  not  exceeding  £20,000,  for  portions 
for  his  younger  children ;  that  sum,  or  such 
less  sum  as  should  be  charged,  to  be  vested  in 
and  to  be  paid  to,  or  shared  between  and 
amongst,  all  and  every  such  children  or  child. 


or  any  one  or  more  of  them,  exclnsirely  of  the 
others  or  other  of  them,  at  such  age  or  time, 
or  respective  ages  or  times;  or,  if  more  than 
one,  in  such  proportions,  and  upon  snch  terms 
and  conditions,  and  in  such  manner,  as  he 
should  think  proper,  and  should  by  deed  or 
will  appoint.  V.,  bv  will,  reciting  the  power, 
charged  £20,000  on  the  estate,  and  bequeathed 
it,  share  and  share  alike,  to  his  four  younger 
children.  Hddy  that  the  shares  of  the  younger 
children  became  vested  on  the  death  of  v., 
and  bore  interest  from  that  time. 

V.  directed  that  the  rents,  issues,  and  profits 
of  property  should  be  vested  in  the  funds,  and 
kept  there  until  his  second  son  should  attain 
age;  when  the  sum  so  invested  should  be 
divided  between  his  younger  children.  Bdd^ 
that  the  shares  in  the  accumulated  fund  vested 
at  V.'s  death. 

Sembk — In  a  special  case  under  the  Ch. 
Beg.  (Ir.)  Act  1850,  parties  having  conflicting 
rights  should  not  be  made  co-petitioners. — 
In  re  CharieviUe,  13  I.  C.  R.  6.     (R.) 

3.  A  fund  was,  by  deed  of  1841,  vested  in 
trust  for  such  of  four  persons  as  should  be 
living  at  the  determination  of  life  interests 
limited  to  their  father  and  mother.  On  the 
marriage  of  A.,  one  of  the  four,  her  father 
being  alive,  a  settlement  was  executed,  which 
recited  an  agreement  that  a  share  of  £2700, 
and  the  one-fourth  share  of  the  fund,  and  the 
interest  thereof  to  which  A.  should  become 
entitled  should  be  conveyed,  upon  trusts,  and 
by  which  A.  a8>i^ned  to  the  trustees  the  share 
qf  £2700,  and  all  and  every  other  sum  or  sums 
of  money  or  other  property  to  which  she 
might  thereafter  become  entitled,  upon  (rusts 
as  to  the  share  of  £2700;  and  upon  trust, 
after  the  decease  of  A.  and  L.,  her  intended 
husband,  to  permit  the  children  of  the  mar- 
riage to  receive  the  interest  of  the  share  of 
£2700,  and  every  other  sum  or  sums  of  moncT 
to  which  A.  might  become  thereafter  entitled, 
in  such  shares,  ^c,  as  A.  and  L.,  or  the  sur- 
vivor, should  appoint ;  in  default  of  appoint- 
ment as  to  the  principal,  equally  among  the 
issue  of  the  marriage ;  and  if  but  one  child, 
for  such  child  only.  It  was  agreed  that  the 
one-fourth  of  the  trust  fund,  or  any  other  sum 
to  which  A.  might  thereafter  become  entitled, 
under  the  settlement  of  1848,  should,  when 
received  by  the  trustees  of  that  deed,  be  paid 
by  theni  to  L.  or  his  assigns,  should  A.  be 
then  living,  and  not  otherwise,  the  same  to  be 
for  his  sole  use.  L.  died,  leaving  a  son,  a 
minor.  His  wife.  A.,  survived  him.  A.'s 
father  afterwards  died ;  whereupon  the  trust 
fund  under  the  deed  of  1841  became  divisible 
between  A.  and  her  sister.  Held,  that  L., 
having  died  before  A.'s  father,  did  not  take  a 
vested  interest  in  the  principal  of  the  moiety 
of  the  fund,  under  bis  ^larriage  settlement. 

That  A.  was  entitled  to  the  interest  of  it 
during  her  life. 

That  the  minor,  son  of  L.,  was  entitled  to 
the  principal  after  her  death. — In  re  Jager*8 
Trusts,  14  I.  C.  R.  155.    (R.) 
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Vested,  but 


[PORTIONS.]  Payment  postponed. 


IV.  Vestbix,  but  not  pxtable  oucbdiatslt. 
[See  Interest  in  Property,  11.  8,  and  III.  1.] 

1.  A.  fund  was  assigned  by  a  marriage 
settlement,  on  trust,  after  A/s  death  to  trans- 
fer it  and  all  the  Interest,  &C.,  unto  and 
amongst  all  and  every  the  child  or  children  of 
the  marriage,  or  the  i^sae  of  any  such  child  or 
children  who  might  happen  to  be  then  dead, 
leaving  issue,  or  to  any  one  or  more  of  such 
children,  or  issue  of  such  deceased  children, 
&c.,  at  such  age  or  ages,  time  or  times,  and  in 
such  parts,  shares,  or  proportions,  if  more 
than  one,  and  with  such  maintenan:)e  in  the 
meantime ;  and  under  and  subject  to  such  con- 
ditions, restrictions,  charges,  and  limitations 
over  (such  limitations  over  being  for  the 
benefit  of  some  one  of  such  children)  as  A., 
by  his  will,  &c.,  should  appoint;  and  in  default 
of  appointment,  to  pay  the  fund  between  all 
the  children,  if  more  than  one,  of  the  mar- 
riage, and  the  issue  of  any  children  who 
should  be  then  dead,  leaving  issue;  and  if 
but  one,  to  such  one  child ;  the  said  fund  to 
be  paid,  &c.,  to  sous  at  twenty-one,  and  to 
daughters  at  twenty-one  or  marriage,  in  case 
81  ch  ages  or  days  should  not  take  place  until 
after  the  decease  of  A.;  but  in  case  such 
shoidd  happen  in  his  lifetime,  .then  such  pay- 

%ment  should  be  postponed  until  after  his 
decease.  A.  by  will  appointed  the  fund  to  the 
children  of  the  marriage,  share  and  share  alike, 
on  their  attaining  twenty-one,  or  marrying 
with  consent;  and  directed  that  the  interest 
should  be  for  their  support  and  maintenance, 
given  in  trust  to  his  wife,  until  the  boys 
entered  professions  or  attained  twenty-one, 
and  the  girls  attained  twenty-one,  or  married 
with  consent.  Held,  that  the  portions  were 
by  the  settlement  vested  in  the  children  before 
the  period  of  payment.  That  the  provision  in 
the  will  as  to  maintenance  was  of  itself  suffi- 
cient to  vest  the  portions. 

The  rules,  as  to  the  vesting  of  portions  and 
legacies  are  the  same. — In  re  Orme*s  Trust.  1 
I.  C.  B.  176.    (R.) 

2.  Lands  were  conveyed,  by  marriage  settle- 
ment, to  trustees,  to  the  use  of  A.  for  life,  re- 
mainder to  trustees  for  100  years,  reipaiuder 
to  B.  (the  hasband)  for  life,  remainder  to  trus- 
tees for  300  years,  and  subject  to  such  term 
to  the  use  of  the  first  and  other  sons  of  B.  in 
tail  male ;  in  default  of  such  issue,  to  the  use 
of  the  daughter  and  daughters  of  B.  in  tail, 
remainder  to  the  first  and  other  sons  of  C. 
(the  wife),  by  any  after-taken  husband  ;  re- 
mainder to  the  use  of  A.,  with  power  (which 
he  exercised)  to  dispose  thereof  by  will  or 
otherwise,  during  his  life.  The  trusts  of  the 
term  for  800  years  were,  that  if  there  should 
be  one  or  more  child  or  children  of  B.  and  C, 
other  than  an  eldest  or  only  son,  the  trustees 
should,  in  the  life  of  B.,  with  his  consent,  or 
else  not  until  after  his  decease,  by  demise,.  &c., 
of  the  term,  raise  such  sum  and  sums  for  the 
portion  or  portions  of  all  and  every  such  child 
or  children  (not  being  an  eldest  son),  not  ex- 
ceeding in  the  whole  £1000,  as  B.  should  by 
deed  or  will  appoint ;  to  be  divided  amongst 
them  as  B.  should  appoint,  and  in  default  of 


appointment  equally ;  the  portion  or  portions 
to  be  paid  to  sons  at  twenty-one,  and  to 
daughters  at  twenty-one  or  days  of  marriage, 
which  should  first  happen ;  with  interest  in  the 
meantime  from  the  death  of  B.,  if  such  respec- 
tive times  of  payment  should  happen  after  his 
death ;  but  if  in  his  life,  within  three  months 
after  his  death,  but  not  sooner,  unless  with  the 
consent  of  B.  There  was  issue  a  son,  who 
died  in  his  infancy;  and  a  daughter,  who 
married,  and  died  in  B.'s  life.  Hdd,  that  the 
portion  vested  in  the  daughter,  although  she 
died  in  her  father's  life,  and  although  the 
term  to  secure  it  was  in  remainder  after  his 
life  estate. 

That  she  answered  the  description  of  a  child 
other  than  an  eldest  or  only  son,  although  she 
was  an  only  child  at  her  death ;  and  that  she 
was  entitled  to  the  portion,  although  the 
estate  on  which  the  portion  was  charged  was 
vested  in  her  in  remainder  after  her  father's 
death,  as  such  remainder  was  not  absolutely 
vested  in  her,  but  was  liable  to  be  devested  in 
case  her  father  should  have  a  son. — Simpson 
V.  Frew,  4 1.  C.  R.  428.  (K.)— [Reversed:  5  L 
C.  R.  517 ;  II.  Jur.  N.  S.  222.    (C.)] 

8.  A  fund  was  vested  in  the  trustees  of  a 
settlement,  in  trust  to  pay  the  principal  in 
such  shares,  &c.,  as  the  husband  and  wife, 
during  their  joint  lives,  or  the  survivor  of 
them,  should  appoint,  among,  the  issue  of  the 
marriage ;  and  if  no  appointment,  the  prin- 
cipal, and  interest  due  thereon  at  the  decease 
of  the  survivor  of  the  husband  and  wife,  to  be 
divided  between  the  issue,  share  and  share 
alike  ;  if  there  should  be  but  one  child  living 
at  the  decease  of  such  survivor,  then  the  prin- 
cipal sum,  and  the  interest  then  to  be  due,  to 
go  and  be  paid  to  that  one.  If  there  should 
be  no  such  issue  of  the  marriage,  living  at  the 
decease  of  siu^h  survivor,  or  should  there 
happen  to  '  be  issue  of  the  marriage  then 
living,  and  that  such  issue  should  happen  to 
die  before  respectively  attaining  the  age  of 
twenty-one,  as  to  males,  unmarried  and  with- 
out issue,  or  eighteen  yfears  or  marriage  as  to 
females,  then  the  principal  and  interest  dae 
at  the  decease  of  the  survivor  of  the  children, 
and  the  securities  taken  for  the  same,  should 
be  paid  to  the  survivor  of  the  husband  and 
wife.  Held,  that  in  default  of  appointment^ 
the  portions  vested  in  males  at  twenty-one  or 
marriage,  and  in  females  at  eighteen  or  mar- 
riage ;  or  if  they  vested  in  each  child  at  its 
birth,  they  became  devested  on  the  death  of  a 
male  under  twenty-one,  unmarried  and  with- 
out issue,  and  of  a  female  under  eighteen  and 
unmarried. 

That  the  repre-sentatives  of  children  who 
died  under  fourteen  and  unmarried,  in  their 
father  and  mother's  lifetime  took  nothing. 

That  the  representative  of  a  daughter  who 
married ;  attained  eighteen ;  and  died  in  her 
father's  life,  was  entitled  to  a  portion, — In  re 
Dennises  Trusts,  6  I.  C.  R."  422'.     (R.) 

4.  By  articles  of  agreement,  a  sum  of  stock 
was  vested  upon  trust  for  several  parties,  in 
different  proportions,  for  their  absolute  use : 
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nroTided  that  no  pajment  or  transfer  shoold 
De  made  to  anj  of  them  ontil  he  or  the  had 
completed  the  twenty-fifth  year,  unless  he  or 
the  should  sooner  he  settling  in  life,  with  the 
^»prohation  of  the  trustees,  or  of  the  major 
part  of  them ;  and  if  any  beneficiary  married, 
or  acted  otherwise  in  opposition  to  the  trus- 
tees' wishes,  it  should  be  optional  with  them 
to  deprire  snch  beneficiary  of  all  benefit 
wider  the  articles ;  snch  beneficiary's  portion 
to  then  go,  and  be  distribnted  eqoally  amongst 
the  others ;  prorided  that  if  anv  l>encficiary 
died  before  his  or  her  share  bad  been  trans- 
ferted  to  him  or  her,  that  share  should  be  dis- 
tribnted equally  amongst  the  sunriTors  ;  and 
that  the  trustees  should  apply  the  diridends 
of  the  fund  for  the  beneficiaries*  maintenance 
and  education,  in  the  proportions  to  which  they 
aererally  would  be  entitled  to  the  principal. 
J3My  that  the  original  portions  were  rested, 
though  not  transferable  until  the  beneficiaries 
respectiTely  attained  twenty-fire. 

That  shares,  accrued  under  the  surrirorship 
clause,  'did  not  not  go  orer  on  the  beneficiaries 
entitled  to  them  dying  under  twenty-fire; 
but  belonged  to  their  next-of-kin. — BardoH  r. 
B^  16  L  C.  R  415.    (R.) 


V.  SCETTTORSHIF  AJTD  AcCSrSS  OF  POKTIOHS. 

1.  A  marriage  settlement  created  a  term  of 
years,  of  which  it  declared  the  trusts  to  be  to 
raise  a  sum,  not  exceeding  X2000,  for  the  por- 
tions of  the  younger  children  of  the  marriage. 
In  default  of  appointment  by  the  settlor,  the 
sum  was  to  be  dirided  equally  amongst  snch 
yoonger  children,  and  to  be  payable  to  sons 
at  f nil  age,  and  to  daughters  at  full  age,  or 
days  of  marriage,  whicherer  should  first  hap- 
pen :  ProTiso,  that,  if  any  such  younger  child 
died  under  age  and  unmarried,  that  child's 
share  should  go  to  the  surrirors;  "and  in 
case  there  should  be  but  one  younger  child, 
son  or  daughter,  the  same  should  hare  and  be 
entitled  to  the  sum  of  £1000,  and  no  more ; 
and  that,  in  that  erent,  the  sum  of  XIOOO,  and 
no  more,  should  be  raised." 

There  were  two  younger  children,  both  of 
whom  surrired  their  parents.  One  died  under 
age.  On  a  bill  filed  by  the  other's  represen- 
tatire,  claiming  the  entire  £2000.  H^d,  that 
iB  the  erents  which  had  happened,  £1000  only 
wna  raiseable.  —  Clarlx  r.  Jetsop,  Dr.  Bep., 
temp.  Sugden,  301.    i^C.) 

2.  Bequest  of  personal  estate  in  equal 
sbftres,  to  each  and  erery  of  my  children, 
whether  sons  or  daughters,  ^  with  benefit  of  . 
surrirorship."  BM,  that  the  period  of  surrl- 
▼orship  was  the  death  of  the  testator. — ComI- 
fiiid  r.  COcs,  12  L  E.  R.  427.    (B.) 

&  A  term  of  years  was  by  deed  rested  in 
trustees,  on  trust  to  raise  £31,000,  and  apply 
asd  dispose  of  the  same  to  A.,  B.,  C,  ana  £>., 
the  younger  children  of  the  Earl  of  C,  for 
their  respectire  maintenance  and  education, 
at  such  times,  ages,  and  in  such  shares,  Ac, 
aa  the  £ari  should  appoint ;  and  in  def aiUt  of 
appointment,  and  so  far  as  same  should  not 


extend,  in  trust,  after  the  death  of  the  Earl, 
for  the  four  children,  equally,  for  their  respec- 
tire lires ;  and  if  any  one  or  more  of  them  died, 
learing  a  child  or  children  liring  at  hi«  or  her 
death,  in  trust  as  to  the  parent's  share,  for  »Dch 
child  or  children  in  equal  »hares.  The  deed 
contained  clauses  of  surriTor»hip  and  accruer 
among  the  younger  children,  and  a  proriso, 
that  no  one  of  the  children  for  whom  portions 
were  to  be  provided  under  the  trusts,  should, 
by  rirtue  of  the  prori^ions  for  sur\-irorship 
and  accruer,  be  entitled  to  receive  more  than 
the  ^um  of  £16.000  in  the  whole,  inclading  his 
or  her  original  share  of  the  £31.4100 ;  and  no 
two  of  the  children  should,  by  rirtue  of  same 
provision  of  survivorship  and  accruer,  become 
entitled  to  more  than  £:;i,f)()0,  inclading  their 
original  shares  of  the  £31,000,  it  being  agreed, 
that,  if  br  reason  or  rirtue  of  5nch  surriror- 
ship or  derise,  any  such  child  or  children 
should,  under  the  provisions  therein  before 
contained,  be  entitled  to  a  greater  sum  than 
£ir.,000  or  £21,000  for  his,  her,  or  their  por- 
tion or  portions,  the  residue  of  the  sum  before 
directed  to  be  raised  for  the  younger  children 
was  to  sink  into  the  inheritance.  C.  and  D. 
died  unmarried,  and  without  issue,  in  the 
Earl's  life.  £8250  was  appointed  to  A.,  who, 
after  the  Earl's  death,  became  the  eldest  son, 
and  entitled  to  the  estate,  and  £  10,20' » to  B., 
who  became  the  rounger  child.  HM^  that 
notwithstanding  the  appointment,  the  snm  of 
£21,000  only  was  raiseable. 

The  Earl  became  surety  for  A.  in  a  bond 
and  warrant  of  attorney,  on  which  judgment 
was  entered  for  £2000.  By  his  wiU,  he  ap- 
pointed £2500  of  the  £31,000,  t  >  A  to  be  raised 
and  paid  immediately  after  his  decease,  upon 
condition  that  A.  should  hare  paid  off  and 
discharged  the  debt  of  £2<)00  and  interest, 
and  that  the  creditor  should  hare  released  the 
testator's  effects  from  the  sum  of  £20(X) ;  and 
if  A.  should  not  hare  paid,  and  the  creditor 
should  not  release  the  same,  the  £2500  should 
be  considered  as  unappointed,  and  A.  should 
not  be  entitled  to  any  of  the  unappointed 
part  of  the  £31,000.  UM.  that  the  appoint- 
ment of  the  £2500  was  ralid,  and  was  not  ri 
tiated  by  the  condition  annexed  to  it. — Stmart 
r.  Lord  CasiUstmart,  8  L  C.  B.  408.    (B.) 

4.  By  articles  of  agreement,  a  sum  of  stock 
was  rested  upon  trust  for  several  parties,  in 
different  proportions,  for  their  abi»olate  use : 

Srovided  that  do  payment  or  transfer  should 
e  made  to  any  of  them  until  he  or  she  had 
completed  the  twenty-fifth  year,  unless  he  or 
she  should  be  sooner  settling  in  life,  with  the 
approbation  of  the  trustees,  or  of  the  major 
part  of  them ;  and,  if  any  beneficiary  married, 
or  otherwise  acted  in  opposition  to  the  trus- 
tees' wishes,  it  should  be  optional  with  them 
to  deprive  such  beneficiary  of  all  benefit  under 
the  articles :  such  beneficiary's  portion  to  then 
go,  and  be  distributed  equally  amongst  the 
others :  prorided  that  if  any  beneficiary  died 
before  his  or  her  share  had  been  transferred 
to  him  or  her,  that  share  should  be  distributed 
equally  amongst  the  surrirors ;  and  that  the 
trustees  should  apply  the  diridends  of  the 
fund  for  the  beneficiaries'  maintenance  and 
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education,  in  tbe  proportions  to  whicb  thej 
terermllj  would  be  entitled  to  the  principal. 
Held,  that  tbe  original  portions  were  rested, 
tboogfa  not  transrerable  ontil  the  benefici- 
aries respectivelj  attained  twenty-five. 

That  shares,  accrued  under  tbe  snrriTorsbip 
clause,  did  not  go  orer  on  tbe  beneficiaries 
entitled  to  them  djing  under  twenty-five ;  but 
belonged  to  their  next-of-kin. — Mrdom  r.  B^ 
16LC.  R415.    (R.) 


VL  WhXV  AHD  how    RAI8KABLS. 

[See  aUo  JxTKMMn  nr  Pbopestt,  m.] 

1.  Lands  were  conveyed  by  marriage  settle- 
ment for  999  years,  upon  trust,  during  so  many 
years  of  the  term  as  A.  should  live,  to  pay  the 
rents  to  her,  or  as  she  should  appoint ;  and, 
subject  to  a  charge  of  £10,000,  to  pay  to  H. 
for  so  many  years  as  he  should  lire  after  the 
decease  of  A.,  an  annuity  of  £1000;  to  pay 
tbe  residue  of  the  rents  as  A.  should  by  deed 
or  will  appoint ;  the  residue  of  the  term  after 
tbe  decease  of  A.  and  H.,  was  limited  in  trust 
that  if  there  should  be  younger  children  of 
tbe  marriage  the  trustees  should  by  sale  or 
mortgage  of  the  residue  of  the  term,  and  by 
the  rents  and  profits  thereof  in  the  meantime, 
and  until  such  sale,  raise  £15,000  for  the  por- 
tions of  such  younger  children,  the  portions 
to  be  paid  to  sons  at  twenty-one,  and  to  daugh- 
ters at  twenty-one  or  marriage ;  and  should, 
out  of  the  rents  in  the  meantime,  and  until 
tbe  portions  be  payable,  raise  such  yearly  sums 
for  the  maintenance  and  education  of  the 
younger  children  as  A.  should  deem  meet,  not 
exceeding  the  interest  of  the  respectire  por- 
tions at  the  rate  of  £5  per  cent.  Prorided, 
that  if  any  of  the  children  should  die  before 
his  portion  should  become  payable,  it  should 
be  divided  among  the  surrivors.  A.  appointed, 
and  died.  A  bill  baring  been  filed  to  raise 
tbe  principal  and  interest  of  the  £15,000, 
while  H.  was  alire — Hefd,  that  the  Court  had 
no  power  under  the  settlement  to  direct  a  sale 
of  ^e  term  in  possession  duAng  the  life  of  H. 
[Affirmed,  12  I.  E.  R.  298.    (C.)] 

That  the  Court  could  not  sell  so  many  years 
of  the  term  as  should  be  unexpired  at  the 
death  of  H.,  as  tbe  security  of  the  prior  charges 
would  thereby  be  impaired. 

That  interest  was  payable  on  the  £15,000 
from  the  death  of  A.,  and  during  the  life  of 
H.— [Berersed,  12  L  £.  R  298.  (C.)]— L/byrf 
r.  If  awry,  H  I.  E.  R.  429.  (R.)  —  [See  L!oyd 
r.  Masgy,  10  I.  C.  B.  240 ;  5  I.  Jur.  N.  S.  119. 

(CJi.)] 

2.  A.,  by  deed  settled  his  freehold  estate 
and  created  a  term  to  secure  a  charge  of 
X4000  for  younger  children,  parable  at  twenty- 
one  in  the  case  of  males,  and  at  twenty-one 
or  marriage  in  the  case  of  females.  The  set- 
tlement, reciting  that  the  intended  wife  of  A. 
nad  raluable  jewellery,  declared  that,  if  there 
were  rounger  children  of  the  marriage,  the 
jewelleiT  should,  after  her  death,  be  sold,  and 
the  produce  go  to  discharge  the  estate  from 
the  charge ;  but,  if  no  children,  or  if  they  all 
)ied  in  the  life  of  their  mother,  she  was  to 


hare  tbe  jewellery  absolutely.  On  petitioii 
during  the  life  of  tbe  mother — Heldy  that  the  • 
portions  were  raiseable  during  her  life,  and 
that  the  children  need  not  wait  until  the  ralae 
of  the  jewellery  was  as^rtained. — BmameUr. 
HehhaM,ALJur.335.    (C.) 

3.  A.,  entitled  to  estates  in  Scotland  and 
Ireland,  by  a  marriage  contract  executed  in 
Scotland,  in  the  Scotch  form,  settled  his  es- 
tates to  himself  and  the  heirs  male  oi  his 
body,  to  be  begotten  on  the  body  of  his  in- 
tended wife,  and  bound  himself  to  execute  all 
dispositions  and  conrerances  in  tbe  Scotch 
ana  Irish  forms,   for  rendering  the  destina- 
tion of  tbe  estates  more  complete.    It  was 
prorided  that  A.  should  hare  power  to  im- 
pose conditions  and  limitations  on  the  hein 
male,  and  to  rary  tbe  course  of  succession,  so 
far  as  to  prefer  one  heir  male  to  another ;  and 
if  the  lands  should  descend  to  one  chUd  of 
the  marriage,  and  there  should  be  other  child- 
ren whom  he  should  hare  neglected  to  proride 
for,  A.  bound  himself  and  the  heirs  l>f  tbe 
marriage  to  pay  to  each  of  such  younger  child- 
ren £600  as  a  portion.    Another  clause  pro- 
rided that,  notwithstanding  the  provision,  the 
settlor  might  augment,  diminish,  or  make  roid 
the  prorision  of  £600,  it  being  prorided  solely 
with  a  riew  to  remedy  A.*s  neglect  in  not 
proriding  for  the  children  other  than  the  heir ; 
and  declared  that  the  prorision  should  be  a 
burden  upon  the  heir  of  tbe  marriage.    By  a 
subsequent  instrument,  not  under  seal,  recit- 
ing the  prorision,  and  that  A.  considered  it 
inadequate,  and  had  resolred  to  add  thereto, 
A.  bound  himself,  bis  heirs  and  successors,  to 
pay  to  the  younger  children  £2000  each  ;  and 
declared  that  sum  to  be  inclusire  of  and  in 
satisfaction  of  the  prorision  in  the  marriage 
contract.    He  also  prorided  a  further  annuity 
for  his  daughters,  in  an  erent  which  happened, 
and  declared  these  prorisions  to  be  in  full 
satisfaction  of  all  their  claims  under  tbe  mar- 
riage contract  or  otherwise. 

Sembfe — ^The  marriage  contract  should  be 
construed  according  to  the  law  of  Ireland,  as 
to  the  Irish  estates,  and  the  portions  of  £600 
were  a  charge  on  those  estates,  although  by 
the  Scotch  law  they  were  not  a  charge  on  the 
Scotch  estates. 

Held,  that  the  portions  of  £2000,  prorided 
by  the  second  instrument,  were  in  substitu- 
tion of  the  portions  of  £600  prorided  by  the 
marriage  contract,  and  were  not  charges  on 
the  Irish  estates. 

Contracts  relating  to  real  estate'  are  to  be 
goremed  by  lex  loci  rei  $itct.  Contracts  relat- 
ing to  personal  estate  by  lex  loci  cotUractus  et 
domicilii.— DalzeU  r.  /).,  6  I.  C.  R.  463.  (R.>— 
[On  Appeal :  6  I.  C.  R.  483.    (C.)] 

4.  By  indenture  executed  upon  his  mar- 
riage, A.  corenanted  to  conrey  lands  to  uses 
in  strict  settlement.  The  indenture  prorided 
that,  if  there  should  be  one  or  more  child  or 
children  of  the  marriage^  besides  an  eldest  or 
only  son,  such  child  or  children  should  hare 
£2000,  payable  as  A.  should  appoint;  in 
default  of  appointment,  to  be  equally  dirided 
among  such  younger  child  or  children,  on 
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their  respectiTelj  attaining  age,  or  marriage. 
'A.  afterwards  conrejed  the  lands  to  re-lessees, 
to  hold  to  the  uses  and  upon  the  trusts 
declared  bj  the  articles.  There  was  issue  of 
the  marriage,  an  eldest  son,  and  several 
younger  children.  All  the  younger  children, 
sare  one,  died  without  having  attained  a 
rested  interest  in  the  fund.  Sddy  that  the 
youngo'  child  who  attained  age  was  entitled 
to  hare  the  entire  £2000  raised  for  her 
benefit.— /a  re  Martin's  Trusts,  6  I.  C.  R.  211. 
(CJL.) 

1.  A  wife's  lands  were  conveyed  by  her 
Attlement  to  trustees  for  999  years,  on  trust, 
daring  so  many  years  of  the  term  as  she 
should  live,  to  pay  the  rents  to  her  or  her 
appointees,  and,  subject  to  a  prior  charge  of 
X10,000t,  to  pay  her  husband  M.,  during  the 
residue  of  the  term,  for  so  many  years  as  he 
should  live,  after  her  death,  an  annuity  of 
XIOOO,  and  to  pay  the  residue  as  she  should 
by  deed  or  will  appoint.  As  to  the  residue  of 
the  term,  after  the  death  of  her  and  M.,  on 
^nst,  if  there  should  be  younger  children  of 
the,  marriage,  that  the  trustees  should,  by 
sale  or  mortgage  of  the  residue  of  the  lands, 
and  by  the  rents  and  profits  in  the  meantime, 
raise  £15,000,  for  their  portions,  payable  with 
interest  as  she  should  appoint,  or  in  default 
of  appointment,  to  sons  at  twenty-one  years, 
and  daughters  at  twenty-one  or  marriage; 
and  should,  out  of  the  rents,  in  the  meantime, 
and  until  the  portions  should  be  payable, 
raise  for  maintenance  such  sums  as  she  should 
appoint,  not  exceeding  interest  at  £5  per 
cent.,  on  the  respective  portions;  if  no  ap- 
pointment, sums  not  exceeding  such  interest. 
The  wife  appointed  the  surplus  rents  after  the 
£10,000  charge,  and  £1000  annuity,  and  some 
legacies,  to  her  eldest  son ;  and  died,  leaving 
IC,  her  son,  and  one  daughter  surviving  her. 
Hie  daughter  married  L.  On  bill,  filed  by 
L.  and  his  wife,  it  was  decided  that  L.  and 
his  wife  were  not  entitled  to  have  either 
principal  or  interest  on  the  portion  raised 
daring  the  lifetime  of  M.  After  the  death  of 
M.,  L.  and  wife  instituted  a  suit  to  raise  the 
portions,  with  interest  from  the  date  of  the 
marriage  of  L.  and  wife,  when  the  portion 
vested  absolutely.  Hdd,  that  they  were  en- 
titled to  interest  from  the  period  when  the 
portion  vested  absolutely. — Lhyd  v.  Massy. 
10  L  C.  R.  240;  6  L  Jur.  N.S.  119.    (C.A.) 

2.  Lands  were  settled  to  the  use  of  A.  and 
B.,  his  wife,  for  their  lives,  and  the  life  of  the 
survivor  of  them,  and  after  the  death  of  such 
anrvivor,  to  the  use  of  a  trustee,  for  800  years, 
upon  trust,  if  there  should  be  no  children  of 
A.  and  B.  living  at  the  death  of  A.  other  than 
X^  and  an  eldest  son  (and  which  event  hap- 
oened),  to  raise  £6000  as  the  portion  of  X.,  to 
be  paid  to  her  on  attaining  twenty-one,  or 
marriage,  with  interest  in  the  meantime,  at 
the  rate  of  £5  per  cent.,  for  her  maintenance, 
education,  ana  advancement;  but  if  there 
ahould  be  any  children  of  A.  and  B.  living  at 
the  decease  of  A.,  other  than  an  eldest  son 
and  X.,  to  raise  £10,000  (^including  the  first 
mentioned  sum  of  £5000),  as  portions  for  all 


the  children  of  A  and  B.  (except  as  afore- 
said), as  A.  and  B.,  or  the  survivor  of  them, 
should  by  deed  or  will  appoint,  and  in  default 
of  such  appointment,  among  all  such  children 
equally,  at  twenty-one  or  marriage;  with  in- 
terest, from  the  decease  of  the  survivor  of  A. 
and  B.  in  the  meantime,  and  until  their  por- 
tions should  become  payable,  for  their  main- 
tenance and  education.  A.  died,  leaving  B. 
surviving  him. 

Heldy  that  X.  was  entitled  to  have  her  por- 
tion raised  by  sale  of  the  reversionary  term  of 
800  years,  with  interest  from  the  time  of  A.*8 
death.— in  re  AyUoards  Estate,  18 1.  C.  B.  472. 
(L.E.C.) 

8.  The  question  touching  the  time  at  which 
portions  iMBCome  payable  is  one  of  construc- 
tion. When  the  appointed  time  arrives,  the 
portions  nuist  be  raised  and  paid,  although 
they  can  be  raised  only  by  a  waste  of  property 
and  sale  or  mortgage  of  a  reversionaiy  term. 

A  portion  is  properly  payable  by  trustees 
only  when  the  time  appointed  for  raising  it 
has  arrived,  and  the  c  9.  <.  is  competent  to 
give  a  discharge  ;  but  a  portion  is  often  said 
to  be  payable  to  a  child  when  the  event,  which 
gives  the  child  a  vested  right  in  it,  has  hap- 
pened. 

Circumstances  under  which  the  interest  will 
not  be  severed  from  the  principal,  but  both 
must  be  raised  and  paid  at  once. — Massy  v. 
Z/oyd;  8  L  Jur.  N.  S.  102.    (HX) 

4.  By  articles  executed  in  1784,  before  the 
marriage  of  A.,  lands  were  covenanted  to  be 
settled  on  A.  for  life,  remainder  to  trustees 
for  a  term,  to  raise  £3000  for  two  or  more 
younger  children  of  the  marriage,  payable  at 
twenty-one  or  marriage ;  with  power  to  A.  to 
appoint  it  as  he  might  think  proper  among  the 
younger  children ;  remainder  to  the  first  and 
other  sons  of  the  marriage  successively  in  tail 
male,  remainder  to  the  daughters  as  tenants 
in  common  in  tail.  There  was  issue,  a  son  T., 
and  two  daughters,  M.  and  S.  On  the  nuu*- 
nage  of  M.,  A.  appointed  to  M.  £2000,  part  of 
the  £8000  which  was  assigned  to  the  trustees 
of  her  settlement.  T.,  on  attaining  twenty- 
one,  joined  A.  in  suffering  a  recovery,  and  the 
lands  were  resettled  on  A.  for  life ;  remainder 
to  T.  in  fee.  T.  died  in  1821,  intestate  and 
unmarried,  leaving  M.  and  S.  his  co-heiresses. 

On  the  marriage  of  S.  with  R.,  a  settlement 
was  executed,  by  which  A.  and  8.,  after  re- 
citing their  title  to  the  esUte,  but  without 
noticing  the  charge  of  £8000,  conveyed  S.'s 
moiety  of  the  lands  upon  trusts  for  the  benefit 
of  R.,  S.,  and  their  issue.  In  1825,  A.  died 
without  making  any  further  appointment  of 
the  charge  of  £8000 ;  and  on  the  10th  Decem- 
ber 1825,  S.  and  R.  executed  a  deed  purport- 
ing to  assign  the  £1000,  the  unappointed  resi- 
due of  the  £3000  charge,  to  the  trustees  of 
the  P.  Bank. 

All  parties  conceded  that  the  marriage 
articles  should  be  construed  as  if  they  con- 
tained a  hotch-pot  clause. 

Held,  that,  in  consequence  of  the  execution 
of  the  settlement  of  ».,  her  £1000  was  not  a 
subsisting  charge  on  her  moiety. 

92  c 
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That  it  could  not  be  raised  ont  of  M/s  | 
moiety. 

That  M.  was  entitled  to  have  £500,  part  of 
her  appointed  share  of  £2000,  raised  out  of 
S/s  moiety. 

Savage  v.  Carrott,  1  B.  &  B.,  265,  disap- 
proved of :  Tenntson  v.  Moore^  13  I.  E.  R.  424. 
followed.  — /n  rt  Norcotfs  Estate,  14  I.  C.  R. 
815.    (L.E.C.) 

1.  By  settlement  executed  on  the  marriage 
of  A.  with  B.f  A.  granted  lands  of  which  he 
was  seized  in  quasi  fee,  to  trustees,  to  the  use 
of  himself  for  life,  remainder  to  the  use  of 
the  trustees  for  99  years,  if  B.  should  so  long 
live,  upon  trust  to  pay  B.,  ont  of  the  rents,  an 
annual  jointure  of  £400,  and  as  to  the  surplus 
rents  upon  trusts  for  the  issue  of  the  marriage. 
The  settlement  provided  that  if  the  rents  should, 
during  the  term,  be  insufficient  to  pay  B.*s 
jointure,  it  should  be  lawful  for  the  trustees, 
by  the  direction  in  writing  of  B.,  to  raise  the 
deficiency,  by  mortgage  or  demise  of  the  lands 
for  any  term  of  years.  There  was  no  issue. 
B.  survived  A. ;  and  by  will,  after  reciting  that 
arrears  of  her  jointure  were  due,  bequeathed 
them  to  C.  B.  had  not,  in  her  life,  given  her 
trustees  any  directions  in  writing  to  raise  the 
arrears  by  mortgage  or  demise  of  the  lands. 
Her  executor  fil^  a  petition  in  the  L.£.  Court, 
to  sell  the  fee. 

Held,  that  B.'s  will  did  not  amount  to  a  di- 
rection in  writing  to  her  trustees,  within  the 
meaning  of  the  proviso  in  the  settlement ; 
that  they  had  no  power  to  create  a  term  to 
pay  the  arrears ;  and  that  there  was  no  estate 
in  the  land  which  the  Court  could  sell  to  raise 
the  arrears. — In  re  St,  Georges  Estate,  14  I.  C. 
R.  447 ;  8  I.  Jur.  N.  S.  277.    (C.A.) 
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2.  Lands  were  settled  to  the  use  of  the  hus- 
band J.,  for  life,  and  a  term  of  500  years  was 
created  to  secure  a  jointure  for  the  wife,  and 
£8000  for  the  issue  of  the  marriage,  in  case 
the  wife  should  die  in  the  lifetime  of  J.,  to  be 
divided  between  them  if  more  than  one  in  such 
shares  as  the  husband  should  appoint.  Subject 
thereto  the  lands  were  limited  to  J.  in  fee.  J. 
devised  different  parts  of  the  settled  lands  to 
his  first  and  second  sons  in  strict  settlement, 
with   power  of  jointuring  and   charging  for 
younger  children's  portions ;  and,  after  recit- 
ing his  power  under  the  settlement,  in  pur- 
suance of  it,  and  of  every  other  power  reserved 
to  him,  he  appointed  £1  to  his  eldest  son,  and 
the  remainder  of  the  £8000  among  his  other 
children.    He  gave  one  of  his  daughters  £1000 
in  addition  to  the  sum  appointed  to  her,  and 
charged  it  on  part  of  the  lands  devised  to  one 
of  his  sons ;  and  directed  that  if  all  his  younger 
children  should  die  before  the  portions  be- 
came payable,  the  £8000  should  sink  into  the 
inheritance  ;  and  he  also  directed  the  residue 
of  his  personal  estate,  after  payment  of  his 
funeral  expenses,  debts,  and  legacies,  to  be 
applied  pro  tanto  to  discharge  the  £8000,  in  ex- 
oneration of  his  real  estate.    J.  died  in  the 
lifetime  of  his  wife.     Held,  that  the  settled 
lands  were  well  charged  with  the  £8000. — 


MandeviUe  v.  Roe,  7  I.  E.  R.  253 ;  1  Jon,  &  L. 
371.    (C.) 

3.  An  ante-nuptial  settlement,  executed  in 
1782,  recited  that  H.  was  seized  in  fee  of  the 
lands  of  W.  (the  fact  being  that  he  was  seized 
in  tail  of  part,  and  in  fee  of  the  remaining 
part  of  those  lands) ;  that  he  was  seized  of  an 
estate  for  three  lives,  with  a  covenant  for 
perpetual  renewal,  in  the  lands  of  B. ;    and 
possessed  of  a  term  for  years  in  the  lands  of 
R.    By  that  settlement  W.  was  settled  upon 
H.  for  life  (subject  to  a  term  of  5000  years,  to 
provide  for  younger  children  £1500  as  por> 
tions,  which  might  be  raised  during  the  life  <^ 
H.,  with  his  consent) ;  remainder  to  the  first 
and  other  sons  of  the  marriage  successively 
in  tail  male.    B.  and  R.  were  settled  upon  H. 
for  life,  and  (subject  to  making  good  any  defi- 
ciency in  the  £1500  portions),  with  remainder 
to  the  first  son  of  the  marriage,  his  heirs, 
executors,  administrators,  and  assigns.    That 
settlement  also  contained  a  power  (afterwards 
exercised)  for  H.  to  charge  upon  all  the  lands 
£2000,  to  be  raised  at  any  time  which  he  might 
appoint ;  and  a  proviso  enabling  him  to  de- 
prive any  son,  who  might  misconduct  himself, 
of  any  estate  thereby  limited  to  him.      No 
recovery  of  W.  was  suffered  to  the  uses  of 
that  settlement.    In  1811.  E.,  the  eldest  son  of 
the  marriage,  being  of  age,  joined  H.  in  a 
deed  making  a  tenant  to  the  pracipe  in  a  re- 
covery about  to  be  suffered  of  W.,  reciting 
that  he  was  seized  of  an  estate  for  life,  and 
£.  of  an  estate  in  remainder  in  tail  male  in 
W.,  and  their  intention  to  bar  all  estates  tail, 
remainders,  &c.,  therein,  and  declaring  that 
the  recovery  should  enure  for  the  purpose  of 
securing  any  sums  which  H.  and  E.  might 
jointly  charge  upon  W.,  and  to  such  other 
uses  as  they  might  jointly  appoint ;  in  default 
of  appointment,  to  the  uses  of  the  settlement 
of  1782.    The  deed  of  1811  also  provided  that, 
in  the  event  of  E.  dying  in  the  lifetime  of  H., 
without  issue,  W.  should  stand  charged  with 
£2000  for  the  younger  children  of  H.     A 
recovery  was  duly  sufifered  to  the  uses  of  that 
deed.    Neither  H.  nor  E.  ever  exercised  the 
powers  conferred  upon  them  of  jointly  charg- 
ing or  appointing  W.    After  1811,  judgments 
were  recovered  againgst  £.,  who  died  in  1819, 
in  the  lifetime  of  H.,  without  issue.     HeUL^ 
that  the  £1500  for  portions  created  by  the 
settlement  of    1782,  was  primarily  charged 
upon  W.,  and  that  the  other  lands  constituted 
only  an  auxiliary  fund  for  payment  of  those 
portions. 

That  the  younger  children  of  H.,  in  regard 
to  their  charge  of  £2000  under  the  deed  of 
1811  upon  W.,  were  not,  as  against  the  judg- 
ment creditors  of  E.,  entitled  to  have,  upon 
the  principle  of  marshalling,  the  charge  of 
£2000,  created  by  the  settlement  of  1782, 
thrown  altogether  upon  R. ;  but  that  all  the 
lands  should  bear  that  charge  pro  rata, — 
[Hargreave,  C,  dissentienteJ\ 

That  as  the  power  for  H.  to  charge  £2000 
under  the  settlement  of  1782  overrode  all  the 
other  powers  and  provisions  in  it,  the  £1500 
portions  should  not  be  deducted  from  the 
value  of  W.  in  ascertaining  the  proportion  of 
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the  £2000  charge  of  1782,  which  those  lands 
were  to  bear ;  bat  that  proportion  should  be 
calculated  upon  the  full  value  of  W. — In  re 
Jones's  £:«tato,  2  L  C.  R.  5i4.    (I.E.C.) 

1.  When  bequests  of  several  legacies  are 
followed  by  a  gift  of  the  residue  of  the  testa- 
tor's real  and  personal  estates,  the  legacies 
are  a  charge  upon  the  real  estate. 

B^  who  was  possessed  of  both  real  and  per- 
sonal estate,  by  will,  in  1825,  after  bequeath- 
ing an  annuity  to  his  wife,  bequeathed  to  her 
£1000,  ^  in  trust,  to  give  such  part  of  said 
sun  as  she  may  consider  my  estates  and 
assets  may  justify,  to  my  daughter  A.,  on  her 
marriage,  with  her  consent :  the  entire  or  re- 
mainder of  said  sum  to  go  and  be  considered 
as  part  of  the  residue  of  my  property,  as  here- 
insiter  bequeathed  to  my  son  B."  He  then 
bequeathed  £5000  to  A.,  and  if  she  should 
die  before  marriage,  then  *'*'  this  bequest  shall 
be  considered  as  part  of  the  residue  of  my 
property,  and  shall  go  and  merge  in  same. 
Then,  after  some  small  pecuniary  bequests. 
**  As  to  all  the  rest,  residue  and  remainder  of 
any  property  I  may  die  possessed  of  or  entitled 
to,  of  what  nature  soever,  whether  estates 
freehold,  leases,  &c^  &c.,  I  hereby  bequeath, 
devise,  and  grant  the  same  to  my  son  B.,  with 
liberty  to  dispose  of  the  same  in  any  way  he 
may  think  proper.**  Held,  that  the  legacies 
bequeathed  to  A.  were  well  charged  on  the 
real  estates,  and  entitled  to  priority  over  a 
subs^uent  mortgage  by  B. — In  re  Browne,  6 
L  C.  B.  240;  21.  Jur.  N.  S.  822.  (LE.C.)— 
[Affd. :  6 1.  C.  a  390;  3 1.  Jur.  N. S.  49.  (C.A.)] 

2.  By  settlement  executed  on  the  marriage 
of  B.,  in  1811,  the  S.  estate  was  conveyed  to 
trustees,  to  the  use  of  A.  for  life,  remainder 
to  B.  for  life,  remainder  to  the  first  and  other 
SODS  of  B.  in  tail,  subject  to  a  term,  the 
trusts  of  which  were,  that  if  there  should  be 
an  eldest  or  only  son,  and  one  or  more  younger 
children  of  the  marriage,  to  raise  £2000,  for 
the  portion  or  portions  of  all  and  every  such 
younger  child  or  children  ;  if  but  one  younger 
child,  the  whole  to  be  paid  to  such  younger 
child,  and  if  two  or  more,  to  be  divided  as  B. 
should  by  deed  or  will  appoint,  &c. ;  for  default 
of  appointment  to  be  equally  divided.  Pro- 
vided that,  if  any  of  the  younger  children 
should  die  before  his  portion  became  payable, 
or  that  any  younger  son  should  become  an 
eldest  son  before  he  attained  age,  the  portion 
or  portions  of  such  of  them  so  dying  or  oecom- 
ing  an  eldest  or  only  son,  should  go  and  be 
equally  divided  among  the  survivors  or  survi- 
Tor,  or  others  or  other  of  them. 

By  the  settlement,  £2000  was  charged  on 
the  X.  estate  (which  was  not  otherwise  the 
sabject  of  that  settlement)  upon  trust,  after 
tbe  decease  of  B.,  for  the  same  purposes  as 
were  therein  before  declared,  concerning  the 
£2000  charged  on  the  S.  estate.  There  were 
six  children  of  the  marriage,  the  two  eldest  of 
whom  were  C.  and  D.,  and  in  1836,  C.  being 
of  age,  the  S.  estate  was  disentailed,  and 
afterwards  re-settled  by  a  deed,  under  which 
C.  and  D.  took  life  estates:  remainder  to 
their  issue  male.   In  1889,  on  the  marriage  of 


D.,  B.  by  deed  appointed  the  £2000  charged 
on  the  S.  estate,  and  £500  of  the  £2000 
charged  on  the  X.  estate,  upon  trusts  in 
favour  of  D.  and  his  children,  provided  that 
if,  under  the  limitations  in  the  settlements  of 
1811  and  1836,  or  either  of  them,  D.  should 
succeed  to  an  estate  tail  in  possession  in  the 
S.  estate,  the  appointment  should  not  take 
effect,  and  the  £2500  should  belong  to  the 
remaining  younger  children  of  B.  as  he  should 
appoint ;  in  default  of  appointment,  equally. 
In  1841,  the  S.  estate  was  re-settled  in  pur- 
suance of  a  power  of  revocation  in  the  aeed 
of  1836,  to  B.  for  life,  remainder  to  C.  for 
life,  remainder  to  his  first  and  other  sons  in 
tail. 

In  1853  C.  died  without  issue,  whereupon 
D.  became  entitled  to  the  estates  under  the 
last-mentioned  deed.  Held,  that,  supposing 
the  appointment  of  1839  to  have  been  avoided 
by  D.  having  become  an  eldest  son,  his  share 
in  the  two  sums  of  £2000,  in  default  of  ap- 
pointment, had  not  been  devested,  as  he  had 
not  become  an  eldest  son  before  he  attained 
age. 

That  the  X.  estate  not  being  subject  to  the 
settlement  of  1811,  the  appointment  of  £500 
of  the  £2000,  charged  on  that  estate,  was  not 
devested,  by  D.  having  as  eldest  son  succeeded 
to  the  S.  estate. 

That  D.  having,  as  eldest  son,  succeeded  to 
an  estate  for  life,  under  the  deed  of  1841,  and 
not  to  an  estate  in  tall,  under  the  deeds  of  181 1, 
or  1836,  the  appointment  of  1839  was  not  de- 
feated. 

Semble — ^The  Court  would  not,  on  a  peti- 
tion, under  the  Trustee  Relief  Act,  to  draw 
out  the  £2000  charged  on  the  X.  estate,  and 
in  the  absence  of  minors  claiming  under  the 
appointment  of  1839,  determine  the  right  to 
the  fund  adversely  to  them. — Ex  parte  Smyth^ 
12  1.  O.K.  487.    (R.) 

3.  Lands  being  re-settled,  £2500  was  charged 
for  younger  children  by  a  deed  reciting  that 
estates  were  charged  with  £1000  for  them 
under  a  previous  settlement,  which  really 
charged  the  lands  with  £2000.  Those  child- 
ren claimed  both  sums.  Held,  no  case  for 
election  between  the  deeds,  but  merely  a  mis- 
recital;  and  that  if  the  real  intention  had 
been  to  charge  the  £2500  in  addition  to  £1000 
only,  that  intention  should  have  been  proved 
by  parol  evidence. 

The  trusts  of  a  term  were  to  raise,  at 
twelve  years  from  a  mother's  death,  £2500  for 
younger  children  ;  £1000  of  that  sum  for  one 
of  them,  and  the  remainder  for  the  otheri ; 
the  sums  to  be  paid  to  them  respectively, 
when  raised  pursuant  to  the  deed.  The  deed 
was  one  in  which  the  mother,  tenant  for  life, 
joined  her  eldest  son,  the  remainderman,  in 
opening  the  estate.  That  younger  child,  to 
whom  the  £1000  was  to  have  been  paid  at 
twelve  years  from  the  mother's  death,  died 
during  her  life.  Held,  that  the  £1C0D  Wds  not 
vested  and  could  not  be  raised. 

A  charge  payable  at  a  future  day,  is  in 
general  not  raiseable,  if  the  party  dies  before 
the  day,  except  when  the  time  of  payment  is 
postponed  for  the  convenience  of  the  estate. 
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Then,  it  U  otherwise.  Bat  this  exception 
does  not  apply  to  children's  portions,  which 
are  not  generally  raiseahle  for  the  child's  re- 
presentatire,  if  the  child  dies  hefore  he  wants 
a  provision. — Ruby  r.  Foot  and  Beamish^  Beat. 
Rep.  581.    (C.) 

1.  By  marriage  settlement  the  husband's 
(A.'s)  real  estate  was  limited  to  him  for  life ; 
then  to  trustees  for  a  term  of  years ;  subject 
thereto,  to  the  first  and  other  sons  of  the 
nuuTiage  in  t.  m. ;  remainder  to  the  husband 
in  fee.  The  trusts  of  the  term  were  to  raise 
portions  for  the  younger  children  if  "  there 
should  be  one  child  or  more  children  of  the 
marriage,  besides  an  eldest  or  only  son." 
Two  daughters  were  the  sole  issue.  A.  settled 
upon  one,  on  her  marriage,  and  on  her  husband 
and  children,  an  annuity  more  yaluable  than 
her  share  of  the  portions  under  his  own  settle- 
ment, and  charged  it  upon  the  settled  estate. 
On  his  other  daughter's  marriage,  A.  made 
for  her  a  pecuniary  provision  declared  to  be 
in  satisfaction  of  her  portion  under  the  settle- 
ment. A.  devised  his  settled  estate  to  his  two 
daughters  in  the  way  in  which  it  would  have 
come  to  them  if  he  had  died  intestate.  Held^ 
thot,  there  not  being  a  son,  the  portions  were 
not  raiseahle  in  the  events  which  had  hap- 
pened.—TToibo^  v.  Bloornfieid,  6  L  £.  B.  227 ; 
2  Dr.  &  War.  211 ;  2  Con.  &  L.  677.    (C.) 

ym.  Mbbobr  of  in  Lands  Charqbd. 

2.  Settlement  of  real  estate  on  the  issue  of 
a  marriage  in  tail  male ;  if  one  or  more  child 
or  children  of  the  marriage,  besides  an  eldest 
or  only  son,  the  younger  child  or  children 
should  have  £2000,  **  payable  to  the  said 
younger  child  or  children  at  such  times,"  &c., 
as  the  husband  should  by  deed  or  will  ap- 
point ;  for  want  of  such  appointment,  to  be 
equally  divided  between  such  younger  child 
or  children,  share  and  share  alike,  on  their 
respectively  attaining  age,  or  marrying.  There 
were  five  children,  three  of  whom  died  under 
age  and  unmarried.  The  remaining  son  and 
daughter  survived  their  father.  The  daughter 
attained  age,  and  married.  The  father  died 
without  exercising  the  power.  Held,  that  the 
portions  of  the  children  who  died  did  not 
merge  into  the  estate,  but  that  the  daughter 
surviving  was  entitled  to  the  whole  £2000. — 
In  re  Bowling's  Trusts,  2  I.  Jur.  N.  S.  318.  (R.) 
—[Affirmed,  t6wj;  427.    (C.A.)] 

8.  When  a  term  was  created  by  marriage 
settlement,  In  trust,  to  raise  by  demise  or 
mortgage,  &c.,  by  or  out  of  the  rents,  &c., 
£1500  <as  a  provision  for  R.,  and  a  like  sum 
as  a  portion  or  provision  for  D.,  with  interest 
thereon,  to  be  paid  at  such  time  or  times  as 
J.  shall  by  any  deed,  or  by  will,  appoint ;  In 
default  of  appointment,  said  sums  to  be  paid 
and  payable  to  R.  and  D.,  and  each  of  them, 
respectively,  upon  the  day  of  the  decease  of 
J.  Provided,  that  If  B.  and  D.  shall  Inter- 
marry in  the  life  of  J.,  without  his  consent  in 
writing  for  that  purpose  first  obtained,  or  that 
B.  and  D.,  or  either  of  them,  shall  die  unmar- 
ried, then  it  was  the  true  intent  and  meaning 
of  the  parties  thereto,  that  the  fortune  of  her 


so  manring  or  dying  unmarried  should  thence- 
forward cease,  and  merge  into  the  inheritance 
of  the  lands  contained  in  the  term.  J.  ap- 
pointed the  sum  to  B.  by  wilL  B.  was  sUU 
unmarried.  Held,  that  she  was  entitled  abso- 
lutely to  the  £1500. — In  re  Irwin,  6  L  Jar.  1. 
(LE,C.) 

4.  A  term  of  years  was  by  deed  vested  in 
trustees,  on  trust,  to  raise  £31,000,  and  apply 
and  dispose  of  it  to  A^  B.,  C.,  and  D.,  the 
younger  children  of  the  Earl  of  C^  for  their 
respective  maintenance  and  education,  at  such 
times,  ages,  and  in  such  shares,  Ac,  as  the 
Earl  should  appoint;  and  in  default  of  ap- 
pointment, or  so  far  as  same  should  not  extend, 
in  trust,  after  the  death  of  the  Earl,  for  the 
four  children  equally,  for  their  respective 
lives ;  and  if  any  one  or  more  of  the  children 
died,  leaving  a  child  or  children  living  at  his 
or  her  death.  In  trust,  as  to  that  parent^  share, 
for  such  child  or  children,  in  equal  shares. 
The  deed  contained  clauses  of  survivorship 
and  accruer  among  the  youneer  children,  and 
a  proviso  that  no  one  of  the  cnlldren  for  whom 
portions  were  to  be  provided  under  the  trusts 
should,  by  virtue  of  the  provisions  for  sur- 
vivorship and  accruer,  be  entitled  to  receive 
more  than  £16,000,  including  his  or  her  ori- 
ginal share  of  Uie  £31,000 ;  and  no  two  of  the 
children  i^ould,  by  virtue  thereof,  become 
entitled  to  more  than  £21,000,  including  their 
original  shares  of  the  £31,000 ;  it  being  agreed 
that  if,  by  reason  of  such  survivorship  or 
otherwise,  any  such  child  or  children  should, 
under  those  provisions,  be  entitled  to  a  greater 
sum  than  £16,000,  or  £21,000,  for  his,  her,  or 
their  portion  or  portions,  the  residue  of  the 
sum  directed  to  he  raised  for  the  younger 
children  was  to  sink  Into  the  inheritance.  C. 
and  D.  died,  unmarried  and  without  issue,  in 
the  Earl's  life.  £8250  was  appointed  to  A^ 
who,  after  the  Earl's  death,  became  the  eldest 
son,  and  entitled  to  the  estate,  and  £10.250  to 
B.,  who  became  the  younger  child.  Held,  that 
notwithstanding  the  appointment,  £21,000 
only  was  raiseahle. 

The  Earl  became  surety  for  A.,  in  a  bond 
and  warrant  of  attorney,  on  which  judgment 
was  entered  for  £2000.  By  will,  he  appointed 
£2500  of  the  £31,000  to  A.,  to  be  raised  and 
paid  Immediately  after  his  decease ;  upon  con- 
dition that  A.  should  have  paid  off  and  dis- 
charged the  debt  of  £2000,  and  intereSL  and 
that  the  creditor  should  have  released  the 
testator's  effects  from  the  sum  of  £2000 ;  and  in 
case  A.  should  not  have  paid,  and  the  creditor 
should  not  release  the  same,  the  £2500  should 
be  considered  as  unappolnted ;  and  A.  should 
not  be  entitled  to  any  of  the  unappolnted 
part  of  the  £31,000.  Meld,  that  the  appoint- 
ment of  the  £2500  was  valid,  and  was  not 
vitiated  by  the  condition  annexed. — Stuart  r. 
Lord  Castlestuart,  8  L  C.  R  408.    (B.) 

5.  By  articles  executed  in  1784,  before  the 
marriage  of  A.,  lands  were  covenanted  to  be 
settled  on  A.  for  life,  remainder  to  trustees 
for  a  term,  to  raise  £3000,  for  two  or  more 
younger  children  of  the  marriage,  payable  at 
twenty-one,  or  marriage;  with  piower  to  A. 
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to  appoint  thia  sain  as  he  might  think  proper 
among  the  younger  children;  remainder  to 
the  firet  and  other  sons  of  the  marriage  snc- 
cessirely  in  tall  male ;  remainder  to  the  daugh- 
ters, as  tenants  in  common  in  tail.  There 
was  issue  a  son,  T.,  and  two  daughters,  M.  and 
S.  On  the  marriage  of  M.,  A.  appointed  to 
M.  je2000,  part  of  the  jCSOOO,  which  was  as- 
signed to  the  trustees  of  her  settlement.  T., 
on  attaining  twenty-one,  joined  his  father, 
A^  in  suffering  a  recovery.  The  lands  were 
re-settled  on  A.  for  life ;  remainder  to  T.  in 
fee.  T.  died  in  1821,  intestate  and  unmar- 
ried, leaving  M.  and  S.  his  co-heiresses. 

On  the  marriage  of  S.  with  B.,  a  settlement 
was  executed,  hy  which  A.  and  S.,  after  re- 
citing their  title  to  the  estate,  but  without 
noticiuff  the  £dOOO,  conveyed  S.'s  moiety  of 
the  lands  upon  trusts,  for  the  benefit  of  R.,  S., 
and  their  issue.  In  1825,  A.  died,  without 
making  any  further  appointment  of  the  £3000 ; 
and  on  the  10th  December  1825,  S.  and  R. 
executed  a  deed,  purporting  to  assign  the 
£1000,  the  unappointed  residue  of  the  £3000, 
to  the  trustees  of  the  P.  Bank. 

All  parties  conceded  that  the  marriage 
articles  should  be  construed  as  if  they  con- 
tained a  hotch-pot  clause.  Heldy  that,  in 
consequence  of  the  execution  of  Uie  settle- 
ment of  S.,  her  £1000  was  not  a  subsisting 
charge  on  her  moletj. 

That  it  could  not  be  raised  out  of  M.'s 
moiety. 

That  M.  was  entitled  to  have  £500,  part  of 
her  appointed  share  of  £2000,  raised  out  of 
8.'8  moiety. — [Savage  v.  CarroUy  1  B.  &  B. 
265,  disapproved  of :  Tennison  v.  Moort,  13  I. 
K  R.  424,  followed.]--/n  re  NorcotCs  Estate, 
14LC.  B.815.    (LJE.C.) 


IX.  WhBN  ▲  SATISFACnON  OF  ▲  DSBT  OR 

Lboact. 

1.  £1000  was  vested  by  a  settlement  in  a 
father,  in  teust  for  the  use  of  his  daughter 
until  she  attained  the  age  of  twenty-five  or 
daj  of  her  marriage  with  consent ;  afterwards 
in  trust  to  permit  her  to  receive  the  interest 
fiJT  life ;  after  her  death,  in  trust  for  her  issue 
as  she  should  appoint.  On  the  daughter*s 
marriage,  the  fattier,  without  noticing  the 
former  settlement,  settled  by  deed  several 
sums,  amounting  to  £1933,  in  trust  for  the 
daughter  for  life  to  her  separate  use;  after 
her  death,  in  trust  for  the  children  of  the 
marriage  as  the  husband  should  appoint;  in 
default  of  appointment^  equally ;  in  default  of 
issue,  in  trust  for  the  husband.  Held,  that  the 
sum  secured  by  the  latter  was  a  satisfaction  of 
the  debt  due  under  the  former  settlement. 

In  general,  a  father  will  be  presumed  to 
have  paid  the  debt  he  owes  to  a  daughter, 
when  in  his  life  he  gives  her  on  her  marriage 
a  greater  sum  than  he  owes  her.  It  is  not 
necessary  that  there  should  be  an  express 
stipulation  to  that  effect,  or  that  the  husband 
should  know  of  the  debt — [Drew  v.  Bidgood, 
2  Sim.  A  Stu.,  disapproved  of.]  —  Hai/es  v. 
Garv^,  8  I.  E.  R.  90 ;  2  Jon.  &  L.  268.    (C.) 


2.  By  marriage  settlement  of  L.,  a  fund  was 
vested  upon  trust,  after  the  decease  of  L.,  and 
his  intended  wife,  for  their  children  as  L. 
should  appoint;  in  default  of  appointment, 
equally.  There  was  a  hotch-pot  clause,  but 
no  advancement  clause. 

The  fund  produced  £4700,  and  was,  with 
£300  belonging  to  1*^  invested  on  mortgage. 
There  were  five  children.  In  1844,  on  ue 
marriage  of  A.,  one  of  them  (L.)  settled  £1000 
of  his  own  upon  A.,  her  husband,  and  issue. 
In  1845,  L.,  by  will,  appointed  and  bequeathed 
the  £5000  invested  upon  mortgage,  as  to 
£1000,  to  J.,  another  of  his  daughters,  and  as 
to  the  residue  among  his  remaining  children 
excepting  A.  He  also  bequeathed  £1200  to 
the  trustees  of  A.*s  settlement,  for  her  benefit. 
In  1848,  L.,  on  the  marriage  of  J.,  gave  £1000 
of  his  own,  and  secured  £1200  upon  trusts  for 
J.,  her  husband,  and  issue.  By  a  subsequent 
codicil  L.  revoked  the  appointments  and 
bequests  made  to  J.,  bv  his  will,  ^  in  con- 
sequence of  what  he  had  paid  and  secured  on 
her  marriage."  Heldy  that  the  sum  appointed 
to  J.,  and  revoked  by  the  codicil,  should  go  as 
in  default  of  appointment. 

That  A.  and  J.  were  not  excluded  from 
sharing  in  it. 

That  L.  could  not  be  taken  to  be  a  pur- 
chaser of  the  shares  of  A.  and  J^  in  the 
unappointed  part  of  the  settled  fund. — [FoStes 
V.  Westemy  9  Ves.  456,  approved  of .]— 2Vb6Arf< 
V.  Litd^fiMy  7  I.  C.  R.  576 ;  Dr.  Rep.  temp. 
Napier,  168.    (C.) 


X.  Double  Portions. 

3.  By  settlement  in  1800,  on  his  first  mar- 
riage, A.  was  seized  of  an  estate  for  life  in 
lands,  remainder  to  his  first  and  other  sons  in 
tail,  with  power  to  charge  the  lands  with 
£2000  for  such  purposes  as  he  should  think 
fit,  and  with  £1000  for  his  child.or  children 
by  any  after-taken  wife.  He  also  became 
entitled  by  subsequent  events  to  two  sums  of 
£500  and  £1000,  charged  on  the  lands  by  the 
same  deed.  There  was  no  issue  of  the  first 
marriage.  By  a  settlement,  in  1^09,  on  hif 
second  marriage,  he  charged  the  lands  with 
£2000  and  £1000  under  the  powers,  and 
assigned  the  £2000,  £500,  and  £1000,  ,in 
trust,  if  there  should  be  two  or  more  younger 
children  or  daughters,  to  be  divided  amongst 
them,  after  the  death  of  their  father  and 
mother,  as  he  should  by  deed  or  will  appointL 
and  in  default  of  appointment  equally ;  and 
if  there  should  be  no  issue  of  the  marriage,  or 
issue  one  onlv  son,  or  there  should  be  issue 
one  or  more  daughter  or  daughters,  or  one  or 
more  younger  children  who  should  die  before 
the  payment  of  the  portions,  then,  as  to  the 
£2000,  £1000,  and  £500,  in  trust  for  A.,  his 
executors,  &c.  There  were  issue,  two  sons  and 
a  daughter  (B.,  C,  and  D.).  B.  joined  A.  in 
s  offering  a  recovery  of  the  estate,  and  by  deed 
of  1834  it  was  conveyed  subject  to  a  term  to 
the  use  of  A.  for  life,  remainder  to  the  use  of 
B.  for  life,  remainder  to  the  first  and  other 
sons  of  B.  in  tail,  remainder  to  C.  the  second 
son  for  life,  remainder  to  the  first  and  other 
sons  of  C.  in  tail,  remainder  over.    The  trusts 


't  38  Satisfaction  of 


[PORTIONS.] 


Liable  to. 


of  the  term  were  to  raise  by  sale  or  mortgage 
£12,500  to  be  disposed  of  as  A.  and  B.,  or  the 
survivor,  should  appoint ;  which  was  raised. 
A.  appointed  £250  of  the  sums  of  £500, 
£1000  and  £2000  to  D.,  and  the  residue  to  C. 
Afterwards  B.  died  without  issue,  whereupon 
C.  became  entitled,  subject  to  the  charge  of 
£12,500  to  a  life  estate  in  part  of  the  lands,  the 
remainder  havins  been  sold  for  payment  of 
incumbrances,  ntld^  that  the  appointment 
out  of  the  sums  of  the  £500,  £1000  and  £2000 
did  not  become  void  by  C.  becoming  an  elder 
son  entitled  to  the  lands  under  the  deed  of 
1834._[5^enc«r  v.  5.,  8  Sim.  87,  and  Peacocke 
V.  Parts^  2  Keen,  689,  observed  on.] — Temison 
V.  Moore,  13  I.  E.  R.  424.  (R.)— [Followed : 
In  re  Norcoifs  Estate,  14 1.  C.  R.  315.  (L.E.C.)] 

1.  J.,  in  1810,  by  marriage  settlement, 
covenanted  with  the  trustees  that  all  the 
property  of  which  he  should  die  seized  or 
possessed  should  be  charged  with  £1300  for 
the  issue  of  the  marriage.  There  was  but  one 
child,  E.  On  the  marriage  of  E.,  in  1847,  J. 
conveyed  freehold  property  to  trustees,  for 
E.*8  benefit,  and  that  of  the  children  of  her 
marriage ;  and  covenanted  to  make  up  the 
amount  of  the  produce  of  that  property  to 
£300  per';  annum.  J.,  in  1852,  devised  real 
estates  to  the  separate  use  of  E.  for  life, 
remainder  for  her  children  ;  and  declared  that 
devise  to  be  in  satisfaction  of  the  covenant  of 
1847.  In  1852,  J.  assigned  railway  shares 
upon  trust  for  E.  for  life,  for  her  separate  use, 
if  she  survived  him,  remainder  for  her  children. 
By  codicil,  in  Jan.  1853,  J.  bequeathed  chattels 
personal  to  E.,  for  her  separate  use,  and  be- 
queathed to  trustees  £1050  bank  stock,  upon 
trust  for  G.,  the  husband  of  E.,  for  life,  remain- 
der to  E.  for  life,  remainder  for  her  children, 
as  therein  mentioned.  Both  the  will  and 
codicil  disposed  of  all  J.*8  estate.  Held,  that  E., 
and  her  husband  were  entitled  to  the  £1300, 
secured  by  the  covenant  in  the  deed  of  1810 
as  well  as  to  the  benefit  conferred  by  the 
settlement  of  1847,  the  will  and  codicils,  and 
the  deed  of  1852. — Gamer  v.  Holmes,  7  I.  C.  R. 
412 ;  3  T.  Jur.  N.  S.  229.  (C.>— [Revd. :  8  I. 
C.  R.  469.    (C.A.)] 


XI.  Satisfaction  op  Portions. 

2.  Sums  of  money  invested  in  stock  in  the 
names  of  trustees  under  a  marriage  settlement 
were,  at  the  desire  of  A.,  paid  to  him  by  the 
trustees,  on  A.*s  representation  that  he  had 
provided  for  some  of  his  children  upon  their 
marriage,  and  would  provide  for  those  remain- 
ing unprovided  for.  A.  had  provided  for  some 
of  his  daughters  who  had  been  married,  and 
did  provide  for  daughters  subsequently  mar- 
ried. Held,  as  to  the  daughters  married  sub- 
sequently to  that  representation,  that  the 
funds  given  to  them  by  their  respective  settle- 
ments were  intended  to  be  in  satisfaction  of 
their  rights  under  their  father's  settlement. 

That,  to  create  a  case  of  satisfaction,  some 
expression  of  intention  must  appear;  and  that 
the  rule  laid  down  in  Wa^ole  v.  Conway,  Bar- 
nard, 156,  is  to  be  followed.  —  Warner  v. 
Latouche,  1  I.  Jur.  N.  S.  84.    (C.) 


3.  A  father,  V.,  who  had  government  stock 
standing  in  his  own  name,  in  1838  transferred 
all  except  a  small  portion  of  it  into  the  joint 
names  of  himself  and  his  son  A. ;  and  in  1856 
deposited  moneys  in  a  bank  in  their  joint  names. 
Small  purchases  of  stock  were  at  intervals 
made  in  their  names  up  to  1851,  and  the  joint 
deposits  were  made  at  intervals  up  to  V.'s 
death  in  1862.  These  investments  constituted, 
the  bulk  of  V.'s  property. 

No  definite  provision  for  A.  had  been  made 
by  v.,  whose  other  seven  children  lived  away, 
and  were  provided  for.  A.  was  married,  but 
lived  chiefly  with  V.,  whom  he  assisted  in  his 
business,  and  who  during  his  life  received  all 
the  dividends  on  the  stock,  and  the  interest 
on  the  deposit  receipts ;  and  also  drew  small 
portions  of  the  principal  money  deposited. 

By  the  practice  of  the  bank,  new  deposit 
receipts  were  issued  on  every  occasion  of 
drawing  the  interest.  On  the  first  occasion  of 
the  joint  lodgment,  the  manager  of  the  bank 
explained  to  V.  that  the  effect  would  be  to 
enable  A.  to  draw  the  money  after  V.'s  death. 
V.  then,  and  on  a  subsequent  occasion,  inti- 
mated his  intention  that  A.  should  do  so 
without  expense.  There  was  evidence  that  V., 
eighteen  months  before  his  death,  stated  to  a 
third  person  that  he  did  not  mean  all  his  pro- 
perty to  go  to  A.  after  his  death ;  and  a  short 
time  before  his  death  refused  to  allow  A.  to 
meddle  with  the  stock  certificates  and  deposit 
receipts.  Evidence  of  testamentary  intention 
in  favour  of  the  other  children  was  also  given. 
Held  (reversing  the  Lord  Chancellor's  decree), 
that  there  was  an  advancement  for  A.  to  the 
extent  of  the  joint  investments  and  deposits. 

Semble — ^The  re-issue  of  the  bank,  according 
to  its  practice,  of  new  deposit  receipts  did  not 
amount  to  a  new  investment. — Fox  v.  F^  15 
I.  C.  R.  89.    (C.A.) 

Xn.  When  subject  to  Debts. 


Xm.  Priority  over  Mortgages,  &c. 

4.  A  father  (tenant  for  life,  with  power  to 
charge  £500  for  younger  children)  and  son, 
tenant  in  tail,  re-settled  the  estate,  to  the  use 
that  the  son  should  receive  a  rentchargeof 
£100  for  their  lives  and  that  of  the  survivor, 
with  powers  of  distress  and  entry  for  non-pay- 
ment ;  then  to  the  use  of  the  father  for  life, 
with  a  power  to  charge  an  additional  £1000 
for  younger  children ;  then  to  the  son  in  tail. 
Held,  that,  although,  if  it  was  the  intent  to  give 
the  annuity  priority  over  the  £1000,  equity 
would  not  allow  a  legal  merger  to  destroy  it ; 
yet,  on  the  true  construction,  it  was  not  in- 
tended that  it  should  exist  after  the  father's 
death,  though  granted  for  the  son's  life  ;  and 
therefore  that  the  general  rule,  giving  priority 
in  family  settlements  to  charges  for  younger 
children,  should  prevail. — MiUs  v.  M,,  9  I.  E. 
R.  299 ;  3  Jon.  &  L.  242.    (C.) 

6.  When  bequests  of  several  legacies  are 
followed  by  a  gift  of  the  residue  of  testator's 
real  and  personal  estates,  the  legacies  are  a 
charge  upon  the  real  estate.  B.,  possessed  of 
both  real  and  personal  estate,  by  will,  in  1825, 
after  bequeathing  an  annuity  to  his  wife,  be- 
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qneathed  to  her  XIOOO,  "  in  trust  to  give  sach 
part  of  said  sum  as  she  maj  consider  my 
estate  and  assets  may  justify,  to  my  daughter 
A^  on  her  marriage,  with  her  consent;  the 
entire  or  remainder  of  said  sum  to  go  and  he 
considered  as  part  of  the  residue  of  my  pro- 
perty, as  hereinafter  bequeathed  to  my  son 
B."  He  then  bequeathed  £5000  to  A.,  and  in 
case  she  should  die  before  marriage,  then 
**"  this  bequest  shall  be  considered  as  part  of 
the  residue  of  my  property,  and  shall  go  and 
merge  in  the  same.  Then,  after  some  small 
pecuniary  bequests,  *'as  to  all  the  rest,  residue, 
and  remainder  of  any  property  I  may  die  pos- 
sessed of,  or  entitled  to,  oi  what  nature  soever, 
whether  estates  freehold,  leases,  &c.,  I  hereby 
bequeath,  devise,  and  grant  the  same  to  my 
son  B.,  with  liberty  to  dispose  of  it  in  anyway 
he  may  think  proper.**  Held  (affirming  the 
ruling  of  the  Commissioners  of  the  L  £.  Court, 
6  I.  C.  R.  240 ;  2  I.  Jur.  N.  S.  322),  that  the 
l^acies  bequeathed  to  A.,  were  well  charged 
on  the  real  estates,  and  entitled  to  priority 
over  a  subsequent  mortgage  by  B. — Jn  re 
Browne^  6  I.  C.  R.  390 ;  3  L  Jur.  N.  S.  49. 
(CJL) 


POSSESSION. 

See  ADTSBfic  Possession — Ldtert  of  Sei- 
SDf  —  Practice,  Sales  Judicial — De- 
LiTBBT  OF — rrs  Effect.  See  Vendor 
AND  Purchaser,  VII.  Mortgagee  in. 
See  Mortgage,  HI. 

POSSIBILITIES. 
Ste   Assignment — Interest   in    Property, 

rv,  V. 


POST  OBIT  BONDS. 

See  Heir-at-Law,  m. 

1.  The  assignees  of  a  post  obit  security  take 
it  with  notice  of  all  its  incidents ;  and  in  order 
to  establish  the  validity  of  the  security  they 
most  show  that  a  fair  consideration  was  given 
for  it. — Cooke  v.  The  Marquis  o/ Donegal  9  I. 
Jar.  N.  S.  41.    (C.) 

POSTHUMOUS    AND    AFTER-BORN 
CHILDREN. 

I.  Posthumous  Children. 
IL  After-born  Children. 

2.  The  33  G,  2,  c.  14  (Bankers  Act),  s.  3, 
Applies  to  a  conveyance  made  in  favour  of  a 
child  or  grandchild  unborn  at  the  date  of  the 
execution,  as  well  as  to  a  conveyance  in  favour 
of  a  child  or  grandchild  then  alive.  —Spearing 
T.  Deiacwr,  1  Dr.  &  Wal.  591.    (C.) 

3.  A  general  gift  of  the  corpus  of  a  fund  to 
A.*s  children,  described  as  her  children,  fol- 
lowing a  gift  to  her  of  the  interest  for  the 
maintenance  of  her  children  W.  and  R. ;  Held^ 
confined  to  W.  and  R.,  and  not  to  include 
after-bom  children. — In  re  Connor^  8  I.  E.  R. 
401 ;  2  Jon.  &  L.  456.    (C.) 


POWERS. 
[See  Illusory  Appointment.] 
I.  Execution  op. 

1.  Effect  of  rejecting  Assets^  Dower ^ 

Priority, 

2.  What  amounts   to  an  Execution — 

Validity  of  Appointment. 

3.  Compliance  with  Conditions. 

4.  Bv  Married  Women. 

5.  ExdusiveandlUusory  Appointments. 

6.  Whetfwr  the  Instrument  operates  as 

an  Appointment,  or  as  a  Convey' 
once  of  the  Interest  of  the  Party. 

7.  When  void  in  Equity,  et  e  contra. 

8.  Partial  Execution — at  what  time  a 

Power  may  be  executed 

9.  Excessive  Execution  of.  . 

10.  Defective  Execution,  when  supplied. 

11.  Non-execution. 

n.  When  Powers  Survive. 

III.  When  thet  tend  to  Perpetuity. 

IV.  Powers  of  Leasing. 

V.  What  are  construed  Usual  Powers. 
VI.  Powers  to  Appoint  to  Children. 
Vn.  Powers  of  Sale. 

1.  In  general. 

2.  Implied. 

VUl.  Powers  of  Revocation. 
IX.  Limitations  in  Default  of  Appoint- 
ment. 
X.  Power  op  Attorney. 
XI.  Merger,  Extinguishment,  and  Sus- 
pension of. 
XII.  Construction  of  Powers  in  general. 
Xm.  Transfer   of  Powers  by    Delega- 
tion or  Act  of  Law. 


I.  Execution  of  Powers. 

1.  Its  Effect  upon  Assets,  Dower,  Pri- 

ority. 

2.  What  amounts  to  an  Execution :   Va- 

lidity of  Appointment. 

3.  Compliance  with  Conditions. 

4.  By  married  Women. 

5.  llxchtsive  and  Illusory  Appointments. 

See  Appointment. 

6.  Whether  the  Instrument  operates  as  an 

Appointment :  or  as  a  Conveyance 
of  the  Parties  Interest. 

7.  WKen  void  in  Equity,  et  e  contra. 

8.  Partial  Execution:  when  a  Power  may 

be  executed 

9.  Excessive  Execution, 

10.  Defective  Execution,  when  supplied. 

11.  Non-execution. 


I.  1.  Effect  of  Execution  on  Assets,  Dower, 

Priority. 

4.  When  P.  attained  age,  the  family  estates 
were  settled.  The  settlement  empowered 
every  tenant  for  life,  when  in  possession,  to 
charge  as  portions  for  all  younger  children 
any  sum  not  exceeding  £4000.  In  1798  P. 
became  tenant  for  life.  In  1815,  in  the  Isle 
of  Man,  P.  married  A.,  by  whom  he  had  two 
children,  the  ptfs.  In.(1828,  P.,  being  in- 
debted on  bond,  filed  a  bill  to  restrain  his 
creditors  from  proceeding  at  law.    He  alleged 
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Validity  of. 


usiiiy,  and  offered  to  paj  whaterer  fiim  should, 
when  accounts  were  ti^Len,  be  found  due  on 
the  bonds.    In  1882,  it  was  referred  to  the 
Master  to  take  the  necessary  accounts.    In 
1888,  in  this  and  seyeral  otlier  causes  wherein 
P.  was  a  party,  there  was  entered  into  a  con- 
sent that  the  Master  should  find  £4207  due 
up  to  11th  of  December  1888.    This  consent 
was  embodied  in  the  report.     In  1884,  it  was 
decreed  that  £4207  was  due  on  foot  of  the 
securities ;  that  it  was  well  charged  on  the 
lands;  and  that  the  receirer  in  the  other 
causes  should  be  extended  to  this.     In  1886, 
P.  executed  this  power  bj  appointing  the 
£4000  in  equal  shares  between  the  ptfs.    On 
a  bill  filed  during  P.'s  life  to  raise  this  charge 
— Hddj  that  the^onsent  was,  on  P.'s  part,  a 
contract  which,  when  acted  upon  and  em- 
bodied in  the  decree,  depriTea  him  of  the 
right  to  execute  the  power  so  as  to  affect  the 
rights  of  the  creditors  under  the  decree  which 
had  attached  on  his  life  estate. 

That  the  power  was  not  duly  exercised, 
since  no  part  of  the  £4000  was  reserred  for 
any  children  who  might  be  be  bom  to  P.  after 
the  date  of  the  appointment. — Pier$  t.  Tuiu, 
lDr.&WaL279.    (C.) 

1.  Three  policies  of  insurance  on  the 
settlor's  life  were  assigned  by  a  voluntary 
deed  on  trust  for  A.,  B.,  and  his  other 
children,  in  such  shares,  &c.,  as  he  should 
appoint.  He,  on  A.'s  marriage,  appointed  to 
her  £2000  out  of  the  sums  secured  by  the 
policies.  He  made  a  similar  appointment  on 
B.'s  marriage.  By  will  he  appointed  £2000 
to  each  of  the  other  children.  Two  of  the 
policies  having  dropped  before  his  death — 
Hdd^  that  the  sums  given  to  A.  and  B.  should 
be  paid  in  full,  according  to  the  priorities  of 
the  appointments,  and  the  entire  loss  fall  on 
the  otner  objects. — Borough  y.  Close^  11 1.  £. 
B.891.    (C.) 


I.  2.   What  (mounts  to  an  Execution :  Validity 

of  Appointment, 

2.  A  father  was  tenant  for  life  of  estates, 
with  remainder  amongst  his  children,  in  such 
shares,  &c.,  as  he  should  appoint;  and  was 
absolute  owner  of  other  property. 

Haying  two  daughters,  one  of  whom  was 
then  very  young,  he,  on  the  marriage  of  the 
elder,  limited  all  his  estates  in  trust  to  secure 
himself  an  annuity  until  scheduled  debts  were 
paid ;  then  to  divide  the  rents  equally  between 
nimself  and  that  daughter's  husband,  during 
his  (the  father's)  life ;  remainder  for  a  term 
to  secure  £2000  for  the  younger  daughter; 
remainder,  subject  to  a  jointure  for  his  widow, 
to  his  eldest  daughter  and  her  husband,  and 
their  issue,  in  strict  settlement.  Heldf  a  good 
execution,  the  benefit  which  the  donee  took 
to  himseljf  not  being  a  fraud  on  the  power, 
since  he  settled  the  additional  property ;  and 
the  limitations  to  the  daughter's  issue  being 
good,  because  made  with  the  consent  of  the 
object  of  the  power. — Conolfy  v.  M^Dermott, 
Beat  Bep.  601.    (C.) 

8.  v.,  having  a  power  to  appoint  by  deed 


or  will,  executed  a  will;  then  a  deed ;  then  a 
codiciL  The  will  appointed  four  denomina- 
tions of  land  to  V.'s  four  sons.  It  gave  one 
denomination  to  each  son  and  his  heirs,  *'  to 

go  to  them  immediately  after  the  death  of 
is  wife ;  and  in  case  of  the  death  of  any  or 
either  of  his  said  younger  sons,  before  he  or 
they  should  be  respectively  entitled  thereto, 
then  the  part  or  snare  of  him  or  them,  so 
dying,  to  go  to  and  be  divided  amongst  the 
survivors  equally,  share  and  share  alike."  The 
deed  partly  displaced  that  appointment ;  and 
appointed  to  Y.'s  third  son  and  his  heirs  the 
denomination  devised  to  V.'s  fourth  son, 
whom  the  deed  left  without  provision.  The 
codicil  appointed  to  that  son  and  his  heirs 
another  denomination  "instead  of*  that  de- 
vised to  him.  Held,  that  the  words,  *'  and  in 
case  of  the  death  of  any  or  either  of  his  said 
younger  sons,"  &c.,  referred  to  the  death  of 
V.'s  wife. 

That  though  the  testamentary  appointment 
would  have  been  subject  to  the  clause  of  sur- 
vivorship, the  appointment  by  the  codicil  was 
absolute  to  the  fourth  son  and  his  heirs. — 
Commrs,  of  Ch,  Don,  ff  Beq,  v.  Cotter,  2  L  £. 
R.  196 ;  2  Dr.  &  WaL  615.  (C.)— [Affd.,  1 
Dr.  &  War.  498.  (C.) ;  the  Court  holding, 
however,  that  the  date  of  vesting  was  the 
death  of  the  testator,  not  that  of  the  tenant 
for  life.] 

4.  A  party  having  a  life  estate  in  settled 
lands,  with  an  unlimited  power  of  jointuring, 
and  having  an  absolute  interest  in  other  lands, 
charged  au  the  lands  with  a  jointure,  the  first 
payment  of  which  was  to  be  made  on  the  day 
of  his  death. 

SembU — ^A  bad  execution  of  the  power,  but 
the  Court  will  so  arrange  the  contribution 
between  the  two  estates,  as  to  ^ve  to  the 

1'ointress  the  benefit  of  it. — Purcdi  v.  P.,  4  I. 
S.  R.  558;  2  Dr.  &  War.  217;  1  Con.  &  L. 
871.    (C.) 

5.  Tenant  for  life,  with  a  power  to  jointure, 
marries ;  but  does  not  exercise  the  power. 
His  wife  was  seized  of  real  estate  for  life, 
which,  on  the  marriage,  was  settled  to  the  use 
of  the  husband  for  the  joint  lives  of  himself 
and  his  wife,  remainder  to  the  wife  for  life. 
The  husband  became  indebted ;  and  agreed 
with  his  wife  and  creditor  to  exercise  the 
power  in  her  favour,  and  that  she  should 
grant  the  creditor  an  annuity  for  her  life, 
equal  in  amount  to  the  jointure,  to  be  charged 
upon  her  estate,  and  to  become  payable  upon 
the  death  of  the  husband.  The  agreement 
was  carried  into  execution.  The  husband 
died.  Held,  that  the  execution  of  the  power 
was  not  a  fraud  upon  the  remainderman. 

In  the  execution  of  a  power  of  jointuring, 
eiven  for  the  benefit  of  tne  wife,  it  shall  not 
be  so  executed  as  to  be  the  means,  colour- 
ably,  of  conveying  an  interest  in  the  jointure 
itself,  to  the  creditor  of  the  husband.  If  the 
intention  of  the  parties  really  is,  that  the 
jointure  should  go  to  some  third  person,  such 
intention  cannot  be  effected  by  an  execution 
of  the  power ;  for  such  execution  of  the  power 
is  not  a  grant  of  a  jointure  at  all. 
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A  jointure  power  is  one  bj  which  the  hns- 
band  may  take  a  benefit ;  not  a  benefit  by 
perverting  that,  which  is  the  subject  matter 
of  the  power,  to  a  purpose  which  the  donor  of 
the  power  did  not  intend,  but  by  applying  it 
to  its  proper  use,  in  consideration  of  his  get- 
ting something,  which  he  is  at  liberty  to  get 
for  his  own  benefit.  It  is  very  different  from 
a  power  to  appoint  to  children. — Baldwin  v. 
Roche,  5  L  £.  K.  110.    (E.£.) 

1.  A.,  having  a  power  of  appointing  money 
among  his  younger  children,  by  will,  reciting 
the  power,  bequeathed  as  follows : — "  I  leave 
and  bequeath  unto  my  said  daughter  Harriet, 
a  further  sum  of  £200,  to  have  me  properly 
buried,  and  to  pay  what  small  debts  I  may 
owe  at  my  decease."  Heldj  a  bad  exercise  of 
the  power,  and  that  the  £200  should  go  as  if 
unappointed. — Hay  v.  Watkins,  2  Con.  &  L. 
157;  3  Dr.  &  War.  339  ;  5  I.  E.  R.  273.    (C.) 

2.  Semble — A  power  to  appoint  in  such 
**  manner,  shares,  and  proportions,  as  the 
donee  should  think  proper,  authorises  him 
to  appoint  the  fee.  The  objects  of  the  power 
take  the  fee  by  implication  in  default  of  ap- 
pointment.— Crozier  v.  C,  6  I.  E.  R.  415 ;  3 
Dr.  &  War.  373.    (C.) 

3.  By  settlement  upon  the  marriage  of  J., 
fee-simple  lands  were  conveyed  to  J.  for  life, 
and,  after  his  decease,  to  such  of  his  children 
as  he  should  by  deed  or  will  appoint,  and  to 
their  heirs  and  assigns  ;  in  default  of  appoint- 
ment, to  such  children  equally.  J.,  having 
several  children,  devised  these  lands  to  his 
wife,  for  life,  upon  condition  that  she  should 
support,  maintain,  and  educate  the  children; 
after  her  decease  to  J.*s  son,  John.  Held,  that 
the  gift  to  the  wife  was  void,  but  the  trusts 
in  favour  of  the  children  valid ;  and  that  the 
gift  to  the  son  was  good,  the  execution  of  the 
power  being  void  only  for  the  excess,  and  not 
in  toto. 

A  power  to  appoint  an  estate  amongst  a 
class,  will  be  executed  in  equity  by  giving  the 
whole  of  the  estate  to  one  of  the  class,  and  a 
part  of  the  produce  thereof,  or  money  charged 
thereupon,  to  the  other. 

In  considering  whether  a  will  be  a  valid 
execution  of  a  power,  the  intention  of  the 
testator  is  always  to  be  considered  and  effec- 
tuated as  far  as  possible. 

Semble — ^That  the  remainders  after  an  estate, 
which  is  void  because  an  excessive  execution 
of  a  power,  are  not  void ;  but  are  accelerated 
by  the  extinction  of  the  intermediate  void 
estate — Crozier  v,  C,  6  I.  B.  R.  540;  3  Dr.  & 
War.  373;  2  Con.  &  L.  294.    (C.) 

4.  In  the  case  of  real  estate,  when  there  is 
power  to  give  a  fee,  the  donor  can  give  a  less 
estate,  at  least,  when  the  words  **  shares  and 
proportions'*  are  used.  A.,  by  will,  having 
charged  £6000  on  his  estates,  and  directed 
same  to  be  paid  to  and  among  such  of  his 
younger  children,  in  such  shares  and  propor- 
tions as  his  wife  should  appoint,  and  the  wife 
having  bv  will  directed  the  inheritor  as  fol- 
lows :—"  Three  of  the  £6000  I  wish  to  have 


given  to  the  two  elder  girls."  Held,  that  this 
was  a  good  appointment  of  £3000,  and.l^that 
the  appointees  took  as  tenants  In  common, 
and  not  as  joint  tenants. — AUoway  y.  A^  2 
Con.  &  L.  509.    (C.) 

5.  The  doctrine  of  cy-prei  applies  to  the 
construction  of  a  will  made  In  exercise  of  a 
power. — Stackpvole  v.  S.,  2  Con.  &  L.  506 ;  6 
I.  E.  IL18.    (C.) 

6.  By  marriage  settlement,  landed  property 
of  the  wife  was  settled  upon  her  and  her  hus- 
band for  their  lives  and  the  life  of  the  survivor, 
and  after  the  death  of  the  survivor  upon  the 
issue,  if  no  issue,  to  such  uses  as  the  wife  should 
by  will  appoint.  There  being  no  issue,  the  wife 
executed  an  instrument  (in  form  a  deed-poll) 
by  which  she  appointed  that  if  there  should 
be  no  issue,  the  property  should,  at  her  death, 
go  to  her  husband  absolutely.  The  instru- 
ment was  stamped  and  attested  as  a  deed-poll, 
and  a  memorial  of  it  was  registered.  Held, 
that  it  was  not  testamentary  In  its  character, 
and,  therefore,  not  a  valid  execution  of  the 
power. — Marjoribanks  r.  Hovendtn,  6  I.  E.  R. 
238 ;  Dr.  Rep.  Ump.  Sug.  11.    (C.) 

7.  Lands  were  settled  to  the  use  of  the  hus- 
band R  for  life,  and  a  term  of  500  years  was 
created  to  secure  a  jointure  for  the  wife,  and 
£8000  for  the  issue  of  the  marriage,  in  case 
the  wife  should  die  in  the  lifetime  of  R,  to  be 
divided  between  them  if  more  than  one,  in 
such  shares  as  the  husband  should  appoint ; 
subject  thereto  the  lands  were  limited  to  R. 
in  fee.  R.  devised  different  parts  of  the  set- 
tled lands  to  his  first  and  second  sons  in  strict 
settlement,  with  power  of  jointuring  and 
charging  for  younger  children's  portions ;  and 
after  reciting  his  power  under  the  settlement, 
in  pursuance  of  it,  and  of  every  other  power 
reserved  to  him,  gave  and  appointed  £1  to  his 
eldest  son,  and  the  remainder  of  the  £8000 
among  his  other  children.  He  gave  one  of 
his  daughters  £1000  in  addition  to  the  sum 
appointed  to  her,  and  charged  it  on  part  of 
the  lands  devised  to  one  of  his  sons ;  and  di- 
rected that  if  all  his  younger  children  should 
die  before  the  poriions  became  payable,  the 
£8000  should  sink  into  the  inheritance.  He 
also  directed  the  residue  of  his  personal  es- 
tate, after  payment  of  his  funeral  expenses, 
debts,  and  legacies,  to  be  applied  pro  tanto  to 
discharge  the  £8000  in  exoneration  of  his  real 
estate.  R.  died  in  the  lifetime  of  his  wife. 
Held,  that  the  settled  lands  were  well  charged 
with  the  £^000.— Mandevilie  v.  Roe,  7  I.  E.  R. 
253;  IJon&L.  371.    (C) 

8.  A.  having  power  to  give  a  fund  to  all 
and  every  her  child  or  children,  and  to  the 
exclusion  of  any  one  or  more  of  them,  in  such 
shares  and  at  such  times  as  she  should  appoint, 
by  will  after  reciting,  that  her  daughter  had 
gone  into  a  convent,  bequeathed  £1000,  part 
of  the  fund,  if  her  daughter  should  change  her 
mind  and  return  to  her  family  and  friends,  in 
trust  to  pay  the  interest  to  her  for  life,  re- 
mainder to  her  children,  if  any ;  and  in  case 
of  her  either  not  leaving  the  convent  or  not 
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leaving  issue,  the  £1000  to  go  to  A/s  other 
children.  The  daughter  continued  in  the 
convent.  HM,  that  this  was  a  gift  on  a  con- 
tingencj  authorised  bj  the  power,  and  that 
the  daughter  was  not  entitled  to  the  interest 
or  any  part  of  it  as  unappointed,  but  that  it 
went  with  the  principal,  which  should  be  in- 
vested, with  liberty  to  the  legatees  in  remain- 
der to  apply  for  it  on  her  death. 

By  a  will,  made  under  a  power,  personal  pro- 
perty was  given  to  such  children  as  A.  should 
nave  living  at  her  death,  in  default  of  such 
issue,  over.  Other  personal  property  was  be- 
queathed to  M.,  wife  of  C,  for  her  separate 
use ;  and  if  she  died  without  issue  by  her  pre- 
sent husband,  or  by  any  other  husband  she 
might  thereafter  take,  to  other  persons.  Hdd^ 
that  M.  took  the  money  absolutely,  for  her 
separate  use. — Ccml field  v.  Mciguire,  8  I.  £.  A. 
164 ;  2  Jon.  &  L.  141.    (C.^ 

1.  A.,  having  a  power  of  appointing  among 
his  children,  appointed  a  large  portion  of  the 
property  to  one  son,  B.,  who  by  deed  shortly 
after  mortgaged  it.  Both  deeds  were  pre- 
pared by  the  mortgagee's  solicitor,  but  were 
attested  by  the  family  solicitor  of  A.  and  B. 
The  mortgage  and  receipt  endorsed  treated 
the  money  as  paid  to  B.;  but  A.,  who  had  a 
legal  estate,  was  a  party  to  the  mortgage,  and 
the  mortgagee  wrote  a  letter  of  the  same  date 
to  A.,  promising  not  to  call  in  the  money  for 
three  years.  A.  and  B.  joined  in  a  collateral 
bond.  The  draft  mortgage  furnished  to  the 
family  solicitor  differed  in  date  from  that  ex- 
ecuted. An  underhand  agreement  was  alleged, 
but  not  proved,  to  have  been  made  by  the 
mortgagee's  solicitor,  against  whom  the  bill 
was  dismissed  by  consent.  There  was  no  proof 
that  A.  received  the  money,  except  a  transfer 
to  his  credit  at  a  banker's,  a  considerable  time 
after.  He  became  a  bankrupt.  In  a  suit  to 
impeach  the  transaction  as  a  fraud  on  the 
power,  and  unfair — Held,  that  although  the 
transaction  was  suspicious,  it  must  be  sup- 
ported in  favour  of  the  mortgagee. — Hamilton 
T.  Kirwan,  8  I.  E.  R.478 ;  2  Jon.  &  L.  393.  (C.) 

2.  Though  a  contract,  by  a  tenant  for  life 
with  a  leasing  power,  to  lease,  cannot  be  en- 
forced as  an  execution  of  the  power,  it  may 
be  partially  enforced  by  decreeing  a  lease  for 
the  life  of  the  tenant  for  life,  if  the  contract 
was  bona  fide,  and  more  especiallv  if  there  has 
been  an  outlav  on  the  faith  of  it. — Dyas  v. 
Cruise,  8  I.  E.  R.  407 ;  2  Jon.  &  L.  461.  (C.)— 
[5ee  8.  c,  9  I.  E.  R.  256.    (R.)] 

3.  The  Lagan  Nat.  Act  created  a  joint- 
stock  company,  and  enacted  that  it  should  be 
lawful  for  every  subscriber  and  person  advanc- 
ing money  under  the  Act,  and  through  whose 
estate  the  navigation  passed,  to  charge  his 
real  estate  for  the  use  of  his  younger  children, 
with  the  payment  of  such  sums  or  other  in- 
terest in  the  joint  stock  as  he  should  assign 
or  bequeath  to  his  heir,  it  being  deemed  fit 
that  the  proprietors  of  estates  through  which 
the  navigation  passed  should  have  an  interest 
in  it.  A.,  through  whose  estate  the  navigation 
passed,  tenant  for  life  under  a  deed  of  1761, 


with  powers  of  jointuring  and  leasing,  re- 
mainder in  tail  to  his  eldest  son,  B.,  made 
advances,  and  took  shares  before  1791.  In 
that  year  A.  and  B.  suffered  recoveries,  and 
limited  the  estates  anew,  subject  to  a  joint 
power  of  appointment,  under  which,  in  1792, 
they  appointed  the  estates,  subject  to  all 
powers  vested  in  A.,  to  X.,  in  order  that  he 
might  join  in  a  re-settlement.  By  a  re-settle- 
ment in  1792,  reciting  A.'s  powers  under  the 
deed  of  1761,  and  an  agreement  to  re-settle 
the  estate,  subject  to  the  powers  thereinafter 
mentioned,  they  were  conveyed  to  A.  for  life, 
remainder  to  B.  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  subject  to  a  term  and 
jointure  under  the  deed  of  1761 ;  but  with  no 
saving  of  any  other  powers,  and  giving  a  new 
power  to  jointure,  and  new  and  different  leaa- 
lug  powers  to  A.,  and  other  usual  powers  to  him 
and  B.  A.  made  further  advances;  by  will 
devised  his  shares  In  the  navigation  to  B. ; 
and  charged  their  amount  on  the  estate  for 
his  younger  son.  Held,  that  the  power  to 
charge  as  given  by  the  Act  would  not  be 
destroyed  by  the  recovery  alone,  unless  the 
parties  Intended  it. 

That  the  re-settlement  in  1792  amounted 
to  a  contract  not  to  exercise  the  power  as  to 
past  advances,  and  the  power  to  charge  could 
be  exercised  by  A.  only  as  to  subsequent 
advances. 

That  the  direction  to  give  the  shares  to  hia 
heir  was  complied  with,  and  the  power  well 
exercised  by  giving  them  to  B.,  though  he 
was  only  tenant  for  life  in  remainder. 

The  younger  son,  in  whose  favour  the  charge 
was  made,  being  also  A.'s  executor,  got  pot- 
session  of  debentures  representing  A.'s  shares, 
and,  having  lost  them,  joined  In  application 
for  new  shares,  which  were  granted  on  the 
face  of  them  in  lieu  of  the  old  ones ;  and  de- 
livered them  over  to  B.,  the  tenant  for  life. 
Held,  that  there  being  no  fraud,  this  transac- 
tion did  not  affect  his  right  to  the  charge 
under  A.'s  will. — Stewart  v.  Marquis  of  Done" 
gal,  8  I.  E.  R.  621 ;  2  Jon.  &  L.  636.  (C.) 

4.  A.,  having  a  power  to  appoint  an  estate 
to  the  use  of  all  and  every  his  child  and  child- 
ren for  anv  estates  or  interests,  and  in  anj 
shares,  and  subject  to  any  charges  and  pay- 
ments to  one  or  more  of  them,  devised  it  in 
trust  to  apply  the  rents,  until  the  eldest  son 
attained  age,  to  the  maintenance  and  educa- 
tion of  all  the  children,  and  thereout  to  pay 
the  Interest  of  hb  debts  and  so  much  of  the 
principal  as  the  surplus  would  reach.  He 
charged  the  estate  with  £3000  for  the  vounger 
children,  and  if  the  eldest  son  should,  bv  busi- 
ness or  marriage,  or  otherwise,  be  enabled  to 
pay  off  the  £3000,  that  the  trustees  should 
convey  the  lands  to  him;  if  the  eldest  son 
should  not  pay  It,  to  the  second  or  third  sons 
on  the  same  conditions ;  and  If  none  of  the 
sons  should  take  or  accept  the  estate,  that  the 
trustees  should  sell  the  estate,  pay  off  the 
father's  debts,  and  divide  the  surplus  among 
all  the  children.  Held,  that  the  will  was  a 
good  equitable  execution  of  the  power,  the 
portion  of  it  which  exceeded  the  power  being 
separable,  and  the  £3000  being  a  charge  and 
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not  a  personal  condition. — Richardson  t.  Simp- 
jcm,  9  L  K  R.  867 ;  3  Jon.  &  L.  640.   (C.) 

1.  A^  entitled  to  one-sixth  of  leasehold 
lands  nnder  tBe  will  of  T. ;  and  haring  a 
power  of  appointment  over  another  sixth, 
nnder  the  will  of  C^  both  wills  being  nearly 
of  the  same  date,  deTised  all  **  his  property" 
in  the  lands  bequeathed  *'by  the  will  of  C. ;'' 
speaking  of  it  as  property  of  which  he  was 
possessed,  and  giving  it  for  purposes  in  com- 
mon with  other  property  which  he  owned 
absolately.  Held,  merely  k  falsa  demonstration 
and  to  apply  only  to  the  property  he  was 
entitled  to  anderT/s  will.— Xend^tcibT.jSittse^ 
lOLE.  R.269.    (C.) 

2.  X8000  was  bequeathed  in  trust  for  £.  for 
her  separate  use  for  life,  and  at  the  decease  of 
£.  that  two-thirds  of  the  sum  should  remain 
for  the  use  of  the  child  and  children  of  E. ; 
the  remaining  third  thereof  she  should  be  at 
liberty  to  dispose  of  by  her  will ;  and  failing 
such  disposition,  that  the  said  remaining  third 
should  go  to  the  use  of  the  child  or  children 
of  £.  in  equal  proportions.  By  a  settlement, 
executed  upon  E.*8  marriage,  she,  according  to 
her  right  and  interest  therein,  and  in  consi- 
deration of  the  marriage,  assigned  to  trustees 
the  X8000  in  trust,  after  the  decease  of  the 
surriTor  of  E.  and  her  husband.  If  there  should 
be  issue  of  the  marriage  one  or  more  children, 
to  pay  it  over  among  such  issue  as  they  should 
by  deed  or  will  appoint;  in  default  of  ap- 
pointment, to  the  issue,  in  equal  shares.  E. 
eorenanted  for  further  assurance.  There 
were  two  children.  E.,  by  will,  in  virtue  of 
the  power  given  her  by  the  will  of  her  father, 
and  of  all  other  powers  enabling  her  in  that 
behalf,  devised  and  bequeathed  one-third  of 
£8000,  in  trust,  to  pay  two  legacies  to  stran- 
gers ;  and  as  to  the  residue  of  said  one-third, 
in  trust,  for  the  use  of  one  of  the  children, 
whom  she  also  appointed  residaary  legatee. 
HM,  Uiat  the  will  of  E.  was  an  inefiFectual 
appointment  of  the  one-third,  so  far  as  it  was 
inconsistent  with  the  trusts  of  the  settlement, 
and  therefore  the  appointment  of  the  two 
legacies  to  strangers  was  void ;  but  that  the 
appointment  of  the  residue  to  the  child  of  E. 
was  valid. 

The  donee  of  a  power,  although  to  be  ex- 
ecuted by  will  only,  may  bind  himself  not  to 
execute  it,  or  not  to  execute  it  except  under 
restrictions. — In  re  Chambers.  11  I.  £.  R.  518. 
(B.) 

3.  Two  sums  were  charged  on  real  estate 
to  be  divided  among  the  younger  children  of 
A^  one  sum  in  such  parts  and  proportions, 
Ac,  the  other  in  such  shares  and  manner  as 
he  should  appoint.  By  will  he  recited  the 
powers,  and  directed  his  executors  to  raise 
the  two  sums  and  apply  them  together  with 
the  rest  of  his  personal  estate  in  discharge  of 
l^aeies  bequeathed  to  his  younger  children. 

Sembie — ^A  good  execution  of  the  powers. — 
Van  lUitzenstem  v.  Magan,  12 1.  E.  B.  415.  (B.) 

4.  By  a  petition  presented  under  the  Ch. 
(It.)  Act  1850,  s.  11,  it  appeared  that  A., 


entitled  to  the  interest  of  a  legacy  of  X8000 
during  her  life,  with  a  power  to  appoint  the 
principal  amongst  her  children  (which  power 
did  not  authorise  an  exclusive  appointment), 
having  three  sons  and  a  daughter,  by  deed  in 
1834  appointed  that  sum  equally  amongst  her 
two  younger  sons  and  her  daughter,  and  made 
a  provision  alitmde  for  her  eldest  son.  The 
daughter  married.  The  eldest  son  died  an 
infant. 

The  petition  stated  that  A.,  having  been 
advised  that  the  appointment  in  1834  was  not 
a  valid  execution  of  the  power,  by  deed  in 
1850  appointed  £1900  to  one  of  the  surviving 
sons,  XIOOO  to  the  other,  and  £50  to  the 
danghter,  and  left  £50  unappointed.  The 
petition  by  the  two  surviving  sons  prayed  that 
the  appointment  of  1834  should  be  declared 
invalid,  and  that  the  appointment  of  1850 
should  be  declared  valid.  Counsel  appeared 
at  the  hearing  for  the  daughter,  and  sup- 
ported the  prayer  of  the  petition.  Her  hus- 
band resisted  the  petition ;  and  in  his  affidavit 
stated  that  his  wife  was,  at  the  instigation  of 
A.,  living  separate  from  him,  and  that  A.  had 
executed  the  latter  appointment  in  order  to 
defeat  the  former,  on  faith  of  which  he  had 
married  the  daughter.  The  affidavit  also 
alleged  that  A.  was  in  collusion  with  her  sons 
for  the  purpose  of  obtaining  the  fund,  or  a 
large  portion  of  it,  to  pay  her  own  debts. 
There  was  not  any  evidence  given  on  either 
side.  The  Court  refused  to  make  the  decla- 
ration prayed  for,  and  dismissed  the  petition, 
without  prejudice,  and  without  costs. 

The  jurisdiction  created  by  the  Ch.  Beg. 
(Ir.)  Act  1850,  s.  11,  Is  to  be  exercised  with  the 
greatest  possible  caution.  All  facts  material 
to  the  formation  of  a  correct  decision  upon 
each  case  should  be  contained  within  the  four 
comers  of  the  petition. — In  re  O^ReHly^  1 1.  C. 
B.  497.    (C.)— [/S«e  s.  c,  1 1.  C.  B.  208.    (C.)] 

5.  A.  devised  an  estate  pvar  autre  vie  in  B. 
and  G.,  and  a  term  for  years  in  S.,  upon  trust 
for  his  son  for  life,  remainder  over ;  and  also 
empowered  that  son  X.  "  to  make  a  settlement 
for  the  use  of  any  wife  he  might  marry,  and 
to  incumber  the  properties  for  that  use,  and  to 
the  use  of  any  issue  lawfully  begotten.*'  The 
donee  of  the  power  exercised  it  on  his  mar- 
riage in  1805  in  favour  of  his  wife,  and  re- 
served a  power  to  charge  a  jointure  for  any 
future  wife.  The  first  wife  having  died,  he, 
on  his  second  marriage  in  1815,  executed  a 
settlement  reciting  his  title  to  the  premises 
under  the  will,  but  without  allusion  in  that 
recital  to  the  power  contained  in  the  wilL 
and  also  reciting  the  settlement  of  1805,  and 
the  reservation  therein  of  a  power  to  grant 
a  jointure  to  a  future  wife,  and  then  granting 
to  trustees  for  the  second  wife  a  jointure  of 
£100  per  annum,  **  chargeable  upon  B.  and  S. ; 
and  chargeable,  if  they  should  be  Insufficient 
for  payment  thereof,  upon  all  and  evexr  other 
property  real  or  personal  of  which  he  was 
then  or  should  thereafter  be  possessed  of,  or 
which  he  should  die  possessed  of,  in  lieu  of 
dower,"  Ac.  Held,  that  the  power  In  the  will 
might  be  exercised  in  favour  of  the  second 
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wife),  notwithstanding  the  former  exercise  of 
it  in  favour  of  the  first  wife. 

That  the  settlement  of  1815  was  a  yalid  exe- 
cution of  the  power  in  favour  of  the  second 
wife,  although  that  settlement  contained  no 
reference  to  that  power,  and  only  alluded  to 
the  reservation  in  the  settlement  of  1805. 

That  G.,  although  not  specified  hj  name  in 
the  settlement  of  1815,  was  charged  thereby 
with  the  jointure  in  favour  of  the  second 
wife. 

That  it  was  within  the  jurisdiction  of  this 
Court  to  appoint  a  receiver  over  the  lands  for 
the  purpose  of  collecting  the  arrears  of  that 
jointure.— 3/aM/<6^  v.  M,,  2  I.  C.  K.  32 ;  4  I. 
Jur.833.    (C.) 

1.  C.  had  a  power  to  charge  X.  with  £1000 ; 
and,  after  limitations,  the  reversion  was  limited 
to  him  in  fee.  C,  by  will,  after  referring  to 
the  power,  proceeded: — "I  charge  the  said 
lands,  and  direct  mv  executors  do  raise  out  of 
the  lands,  and  whicn  sum  of  £1000  I  give  and 
direct  that  the  same  may  be  paid  to  my 
daughter  £.'*  C.  devised  the  reversion  of  X. 
to  F.,  and  gave  the  residue  of  his  real  and 
personal  property  to  £.  £.  died  in  C.*s  life- 
time. Heiclj  that  the  power  was  well  executed, 
and  that  the  charge  must  be  raised  for  the 
benefit  of  C.'s  next-of-kin. — Fosbtrry  v.  Smithy 
51.  C.  R.321.    (C.) 

2.  By  settlement  of  1810,  power  was  given 
to  A.,  the  intended  husband,  to  appoint  to  all 
and  every,  or  any  one  or  more  of  the  child- 
ren, grandchildren,  or  other  issue  of  the  mar- 
riage, in  such  manner  and  form,  and  if  more 
than  one,  in  such  parts,  shares,  and  propor- 
tions, and  for  such  estate  and  estates,  time  or 
times,  and  for  such  interests,  and  with  such 
limitations  over,  or  substitutions  or  charges 
in  favour  of  any  one  or  more  of  the  children, 
grandchildren,  and  issue  respectively,  and 
either  by  way  of  legacy,  portion,  present 
interest,  remainder  or  otherwise,  as  he  should 
by  deed  or  will  direct ;  it  being  the  true  intent 
of  the  parties  that  A.  might  either  divide  the 
premises  in  such  portions  as  he  should  think 
fit  amongst  his  children,  or  appoint  the  entire 
to  one  or  more  child  or  children,  and  charge 
the  premises  by  way  of  pecuniary  provision 
for  the  other  children  of  tne  marriage.  Power 
was  also  given  to  A.  to  charge  £200  for  his 
own  benefit,  and  a  jointure  and  portions  for 
a  second  wife,  and  the  children  of  a  second 
marriage. 

By  settlement  in  1844,  by  A.  and  B.,  his 
eldest  son,  on  B.'s  marriage — ^reciting  the 
power  in  the  settlement  of  1810,  and  the 
powers  to  A.  to  charge,  and  that  A.  had  agreed 
to  release  the  latter  powers,  and  that  the 
lands  in  which  A.  had  a  life  estate  were 
subject  to  various  debts,  charges  and  incum- 
brances stated  in  a  schedule,  and  that  A.  had 
made  no  appointment  of  the  lands. — A.  ap- 
pointed the  lands  after  his  own  death,  but 
subject  to  the  debts,  charges  and  incum- 
brances thereinbefore  mentioned,  and  then 
affecting  the  lands,  and  released  his  power  of 
charging  the  lands  with  a  jointure  and  por- 
tions.   A  present  annuity  of  £200  a-year,  and 


I  a  jointure  of  £300  for  his  intended  wife,  were 
provided  and  secured  by  a  term  of  100  years. 
A  term  of  200  years  puisne  to  the  term  of  100 
years  was  created,  to  raise  £4000  portions  for 
the  younger  children  of  A.  The  schedule  to 
the  deed  comprised  the  £4000  portions,  and 
£530,  a  bond  debt  of  both  father  and  son. 

SembU — The  power  would  have  authorised 
an  exclusive  appointment;  but — 

Held,  that  the  deed  of  1844  operated  as  an  ap- 
pointment of  the  estate,  subject  to  a  charge  of 
£4000,  which  took  priority  of  the  jointure  to 
B.'s  wife. 

That  a  charge  of  the  bond  debt  was  created 
by  the  recital,  and  by  the  appointment  subject 
to  it,  and  also  had  priority  over  the  jointure. 

That,  independently  of  the  power,  the 
£4000  was  a  charge  in  priority  to  the  join- 
ture, under  the  deed  of  1844.— /n  re  iVojA,  5 
I.  C.  K.384.    (P.C.) 

3.  A.,  by  marriage  settlement  in  Nov.  1823, 
conveyed  lands  to  trustees  for  a  term,  upon 
trust  to  raise  £20,000,  of  the  late  currency,  to 
be  paid  to  and  divided  amongst  the  children 
of  the  marriage,  in  such  shares,  manner,  and 
form,  at  such  ages,  days,  and  times,  and  sub- 
ject to  such  restrictions,  as  A.  should  by  deed 
or  will  appoint.  There  were  eight  children  of 
the  marriage,  some  of  whom  were  bom  after 
1834. 

On  the  7th  of  Sept.  (April  in  the  judgment) 
1843,  A.,  by  will,  after  referring  to  his  power, 
appointed  the  interest  of  the £20,000  to  his  wife 
until  his  children  severally  attained  age,  to  be 
applied  to  their,  maintenance,  in  such  propor- 
tions as  she  should  judge  right,  provided  that 
his  eldest  son,  S.,  should,  on  attaining  the  age 
of  twenty-three,  be  paid  an  annual  sum  of 
£45,  and  each  of  the  remaining  children,  on 
attaining  such  age,  the  annual  sum  of  £35 
out  of  the  Interest  of  £20,000;  and  that  his 
children,  on  respectively  attaining  the  age  of 
twenty-three  years,  or  marrying  under  that 
age,  with  consent,  should  be  paid  the  following 
sums  out  of  the  charge,  viz. :  S.  £600,  and  to 
each  of  the  other  children  £2540;  and  if  any 
of  them  died  under  the  age  of  thirty-three 
years,  or  married  without  consent,  that  the 
share  of^the  child  so  dying  or  marrying  should, 
together  with  the  residue  of  the  sum,  be  dis- 
tributed equally  amongst  the  younger  child- 
ren who  should  attain  the  age  of  thirty-three 
years,  or  marry  with  consent,  subject  to  the 
payment  of  the  annual  sums  before  mentioned, 
which  he  intended  to  be  paid  to  each  of  them 
until  he  or  she  received  their  portion  of  the 
charge.  Held,  a  valid  appointment  of  the 
shares  in  which  the  children  were  to  take. — 
Grogan  v.  Dopping,  6  I.  C.  R.  265 ;  2  L  Jur. 
N.  S.  171.    (C.) 

4.  A  fund  was  vested  in  the  trustees  of  a 
settlement,  in  trust  to  pay  the  principal  in 
such  shares,  &c.,  as  the  husband  and  wife, 
during  their  joint  lives,  or  the  survivor  of 
them,  should  appoint,  among  their  issue  ;  and 
If  no  such  appointment,  the  principal  and 
interest  due  thereon  at  the  decease  of  the  sur- 
vivor of  the  husband  and  wife,  to  be  divided 
between  the  issue,  share  and  share  alike  ;  and 
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if  but  one  child  liTing  at  the  decease  of  the 
surriTor  of  the  husband  and  wife,  the  princi- 
pal and  the  interest  then  due  to  go  and  be 
paid  to  that  one.  Bat  if  no  such  issue  living 
at  the  decease  of  the  sarvivor  of  the  husband 
and  wife,  or  should  there  happen  to  be  issue 
then  living,  and  that  such  issue  should  happen 
to  die  before  respectively  attaining  age.  as  to 
the  males  unmarried  and  without  issue,  or 
eighteen  years,  or  marriage  as  to  the  females, 
then  the  principal  and  interest  due  at  the 
deaease  of  the  survivor  of  the  children,  and 
the  securities  taken  for  the  same,  should  be 
paid  to  the  survivor  of  the  husband  and  wife. 
jHddj  that,  in  default  of  appointment,  the 
portions  vested  in  males  at  twenty-one  or 
marriage,  and  in  females  at  eighteen  or  mar- 
riage ;  or  if  they  vested  in  each  child  at  its 
l»irtb,  they  devested  on  the  death  of  a  male 
under  twenty-one  unmairied  and  without  issue. 
and  of  a  female  under  eighteen  and  unmarried. 

That  the  representative  of  children  who 
died  under  fourteen  and  unmarried  in  their 
father's  and  mother's  lifetime,  took  nothing. 

That  the  representative  of  a  daughter  who 
married,  attained  eighteen,  and  died  in  her 
father's  lifetime,  was  entitled  to  a  portion. 

A^  having  a  power  of  appointing  among 
his  children  a  fund,  and  having  other  property, 
by  will,  after  making  bequests,  directed  that 
if  his  property  exceeded  X4000,  the  excess 
should  be  divided  between  his  remaining  child- 
ren ;  and  should  either  of  them  be  dead, 
leaving  a  family,  then  his  or  her  portion  was 
to  be  given  to  her  children.  Heidj  that  the 
will  was  not  an  execution  of  the  power. — In 
r€  DamU'  TrusU,  6  I.  C.  R.  422.    (R.) 

1.  A.,  tenant  for  life  of  estates,  with  a  power 
to  appoint  them  to  his  issue  male,  and  to 
charge  a  sum  for  the  benefit  of  his  younger 
children,  on  the  marriage  of  his  third  son, 
executed  a  bond  and  warrant  of  attorney,'  on 
which  judgment  was  entered,  for  a  sum  of 
money  as  a  provision  for  him.  On  the  mar- 
riage of  a  daughter  he  also  made  a  provision 
for  her,  by  way  of  an  annuity  charged  on  one 
of  the  settled  estates.  He  afterwards,  by  will, 
deTised  certain  of  the  estates  to  his  eldest 
aon,  subject  to  all  his  debts  and  incumbrances 
of  every  description,  and  subject  to<:harges 
made  by  his  will  in  favour  of  his  other  child- 
ren. He  then  charged  other  sums  in  favour 
of  others  of  his  children,  and  devised  an 
estate  to  his  fifth  son,  freed  and  exonerated 
from  all  his  debts,  charges,  and  legacies ;  his 
will  being,  that  if  any  creditor  should  recover 
any  demand  from  the  lands  so  devised  to  his 
fifth  son,  it  should  be  recouped  by  other  estates 
devised  to  his  eldest  son.  He  stated  that  he 
had  avoided  mentioning  his  married  children, 
BB  he  had  already  provided  for  them,  by  bond 
or  otherwise,  at  their  respective  marriages, 
fnUy  and  adequately  to  the  provisions  made 
thereby  for  his  other  children.  A.  did  not 
appear  to  have  left  other  property  but  that 
which  was  the  subject  of  his  power.  Beid, 
that  the  charge  of  the  judgment  debt  to  the 
third  son  by  the  will  operated  as  an  execu- 
tion of  the  power  to  charge  for  younger 
children. 


That  an  instrument  should  operate  as  an 
execution  of  a  power,  it  is  not  necessary  that 
the  donee  should  intend  to  execute  the  power, 
or  that  be  should  have  it  in  contemplation. 
It  is  sufficient  if  the  act  which  he  intends  to 
do,  or  the  benefit  which  he  intends  to  confer, 
cannot  be  done  or  conferred  otherwise  than 
by  an  execution  of  the,  power. — In  re  Morgan^ 
7  I.  C.  R.  18.    (P.C.)— [5e€  next  case.] 

2.  A.,  tenant  for  life  of  estates,  with  a  power 
to  charge  them  with  £7000,  for  the  benefit  of 
his  younger  children,  executed  on  the  mar- 
riage of  P.,  his  third  son,  a  bond  and  warrant 
of  attorney,  on  which  judgment  was  entered, 
to  secure  £1400  as  a  provision  for  him.  He 
devised  his  estates  to  his  eldest  son,  subject  to 
his  debts  and  incumbrances  of  every  kind; 
bequeathed  a  legacy  of  £2000  to  his  daugh- 
ter, M.,  and  a  legacy  of  £1000  to  his  son  H., 
charging  these  legacies  on  the  said  estates  in 
exercise  of  the  power.  A.  concluded  by 
stating  that  he  haa  avoided  making  mention, 
in  his  will,  of  his  married  children,  as  he  had 
already,  by  bond  or  otherwise,  made  provision 
for  them  at  their  respective  marriages,  ade- 
quate to  the  provision  made  by  his  will  for 
his  other  children. 

It  having  been  decided  (7  I.  C.  R.  18, 
P.C.)  that  the  charge  of  the  judgment  debt 
to  P.,  by  the  will,  operated  as  an  execution  of 
the  power  to  charge  for  younger  children — 
Held  (overruling  a  decibion  of  the  I.  E.  Court), 
that  the  charge  of  £1400  had  a  priority  over 
the  legacies  bequeathed  to  M.  and  H. — In  re 
Morgan,  8  I.  C.  R.  266.    (C.A) 

8.  A  husband,  tenant  for  life  of  his  estate, 
with  a  power  to  charge  a  jointure  for  a  second 
wife,  by  articles  executed  on  his  first  mar- 
riage, covenanted  that  if  there  should  be  a 
child  or  children  of  that  marriage  he  would 
assign  the  wife's  fortune,  as  also  his  own  pro- 
perty in  lands  and  money,  among  sach  child 
or  children,  in  such  manner  as  he  (the  husband) 
by  deed  or  will  should  appoiut.  But,  if  the 
wife  should  survive  the  husband,  that  an  an- 
nuity should  be  paid  to  her  out  of  his  estate, 
which  was  stated  in  the  articles  to  be  the 
absolute  property  of  the  husband.  It  was 
agreed  that  if  the  wife's  fortune  should  not  be 
paid,  the  articles  should  be  void. 

Q^cere — Whether  the  articles  amounted  to 
a  contract  by  the  husband  which  precluded 
him  from  charging  a  jointure  for  a  second 
wife?— jB^irron  v.  Constabile,  7  L  C.  R.  467  ;  3 
L  Jur.  N.  S.  312.    (R.) 

4.  A.,  having  a  general  power  of  appoint- 
ment over  a  fund  which  was  settled  on  her 
husband  for  life,  by  will  bequeathed  legacies 
thereout,  and  the  remainder  of  the  fund,  share 
and  share  alike,  to  her  sisters ;  and  as  to 
'*  any  other"  residue  of  moneys  or  property 
not  specified  or  disposed  of,  she  directed  it  to 
be  given  share  and  share  alike,  to  her  then 
'surviving  sisters,  who  might  be  living  when 
her  will  and  the  bequests  therein  might  be- 
come available.  One  of  the  sisters  died  in 
A.*8  lifetime,  who  died  before  her  husband, 
Held,  that  the  lapsed  share  of  a  deceased 
sister   passed  under   the    general    residuary 
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eUme  to  the  snrriTing  tisten.  That  thos« 
listen  only  who  sarriTed  the  huhand  took 
under  the  general  residnaiy  clause. — Hkkstm 
r,  Wolfe,  9  L  C.  a  144.  (C.A.)— [Affirming 
the  BoUs  decision,  7  L  C.  R.  452.] 

1.  A.,  harine  a  power  to  appoint  bj  deed 
or  will  the  lands  of  D.  (held  with  other  lands 
for  lives  renewable  for  ever,  and  subject  to  a 
proportional  rent  of  £19)  to  the  use  of  snch 
child   or  children   of  his  marriage  in  snch 
shares,  &c^  or  the  whole  to  one  of  such  child- 
ren, for  such  estates,  and  with  sacb  conditions, 
&C.,  and  limitations  orer  for  the  benefit  of 
some  or  one  of  snch  children,  and  subject  to 
inch  charges  for  the  other  or  others  of  sacb 
children  as  he  should  appoint,  purchased  the 
rerersion  of  the  lands  of  D.;  and  hj  a  settle- 
ment on  the  marriage  of  B.,  bis  eldest  son, 
reciting  that  he  was  seized  in  fee  of  D.  and 
that  it  bad  been  agreed  that  an  annuity  to 
be  thereby  granted  and  charged  on  D.  should 
be  assigned  upon  the  trusts  of  the  settlement, 
granted  an  annuity  of  £100,  charged  on  D. 
for  100  years,  upon  trust,  after  the  decease  of 
the  survivor  of  A.  and  his  wife,  to  pay  the 
same  to  B.  for  life,  and  after  his  decease  to 
C.  (B.'s  intended  wife),  so  long  as  there  should 
be  issue  of  the  marriage,  and  she  should  re- 
main a  widow ;  and  after  the  decease  of  Uie 
survivor,  or  if  C.  should  survive  B.,  and  there 
should  have  been  no  issue,  or  she   should 
marry  again,  in  trust  for  the  executors,  &c., 
of  A.    By  will.  A.,  reciting  his  power,  devised 
all  his  right  to  D.  to  his  three  sons,  in  trust, 
by  sale,  &c^  to  raise  a  sum  for  his  younger 
children.    Held,  that  the  settlement  was  an 
execution  of  the  power,  and  that  the  annuity 
was  charged  on  the  entire  interest  in  the  lands 
of  D.,  and  not  on  the  reversion  only. 

That  the  settlement  operated  as  an  appoint- 
ment to  B.,  and  a  settlement  by  him  on  C, 
and  that  she,  though  not  an  object  of  the 
power,  was  therefore  entitled  to  the  annuity 
after  B.'s  death.  — /nrtn  v.  /„  10  L  C.  R.  29. 
(R.) 


'  personal  estate,  and  leaving  two  sons  and  two 
daughters.  Held,  that  the  will  did  not  operate 
as  an  execution  of  the  power  over  the  real 
estate,  as  the  devise  was  either  void  for  uncer- 
tainty, or  conditional  on  events  which  had  not 
happened. 

That  the  will  did  not  operate  as  an  execu- 
tion of  the  power  over  the  £4000,  the  Statute 
of  Wills  (1  Fic,  c.  26,  s.  27)  applying  to  ge- 
neral power<«,  and  not  to  special  powers  in 
favour  of  particular  objects.— iSMsteff  t.  A,  12 

jLC.  B.377.    (R) 


2.  Tenant  for  life  had  power  to  charge  a 
jointure  not  exceeding  the  proportion  of  £100 
yearly  for  every  £1000  bonaJUk  received  with 
his  wife.  Her  life  estate  in  a  leasehold  In- 
terest, producing  £206  yearly,  was  by  the 
marriage  settlement  conveyed  in  trust  for  the 
husband  for  life ;  after  his  decease  to  his  wife, 
for  whom  he  charged  a  jointure  of  £200  a- 
year.  Held,  a  good  execution  of  the  power. — 
JBrereton  y.  Barry,  6  I.  Jur.  N.  S.  117.     (C.A.) 

8.  A.,  having  a  power  to  appoint  real  estate 
and  £4000  to  all  or  any,  or  one  or  more  of  the 
children,  or  more  remote  issue  of  his  marriage, 
made  his  will  before  any  child  was  bom,  but 
while  the  wife  was  encettOe,  bequeathing  all  his 
property  on  trust,  in  the  event  of  his  leaving 
one  child,  that  he  or  she  should  inherit  all  his 
landed  and  personal  property;  but  if  he  left 
a  son  and  dau^ter,  he  devised  and  bequeathed 
all  his  landed  and  personal  property  to  bis 
son,  save  and  except  £4000  to  bis  daughter. 

A.  died,  having  no  real  estate  except  what 
was  the  subject  of  the  power,  but  considerable 


4.  By  settlement  executed  on  the  marriage 
of  B.  in  1811,  the  S.  estate  was  conveyed  to 
trustees  to  the  use  of  A.  for  life ;  remainder 
to  B.  for  life ;  remainder  to  the  first  and  other 
sons  of  B.  in  tail,  subject  to  a  term,  the  trusts 
of  which  were,  that  if  there  should  be  an  eldest 
or  only  son,  and  one  or  more  younger  children 
of  the  marriage,  to  raise  £2000  for  the  portion 
or  portions  of  all  or  every  such  younger  child 
or  children;  if  but  one  younger  child,  the 
whole  to  be  paid  to  such  only  younger  child ; 
and,  if  two  or  more,  to  be  divided  as  B.,  by 
deed  or  will  should  appoint,  &c^  and  for  de- 
fault of  appointment,  to  be  equally  divided. 
Provided  that  if  any  of  the  younger  children 
should  die  before  his  portion  became  payable, 
or  that  any  younger  son  should  become  an 
eldest  son  before  be  attained  age,  the  portion 
or  portions  of  such  of  them  so  dying,  or  be- 
coming an  eldest  or  only  son,  should  go  and 
be  equally  divided  amongst  the  survivors  or 
survivor,  or  others  or  other  of  them. 

By  the  same  settlement,  £2000  was  charged 
on  the  X.  estate  (which  was  not  otherwise  the 
subject  of  that  settlement),  upon  trust,  after 
the  decease  of  B.,  for  the  same  purposes  as 
were  thereinbefore  declared  concerning  the 
£2000  charged  on  the  S.  estate.  There  were 
six  children  of  the  marriage,  the  two  eldest  of 
whom  were  C.  and  D.  In  1836,  C.  being  of 
age,  the  said  estate  was  disenUiled,  and  re- 
settled by  a  deed,  under  which  C.  and  D. 
took  life  estates,  with  remainder  to  their  male 
issue.  In  1839,  on  the  marriage  of  D.,  B.  by 
deed  appointed  the  £2000  charged  on  the 
S.  estate,  and  £600  of  the  £2000  charged  on 
the  X.  estate,  upon  trusts,  in  favour  of  I),  and 
his  children,  provided  that,  if  under  the  limi- 
tations contained  in  the  settlements  of  1811 
and  1836,  or  either  of  them,  D.  should  succeed 
to  an  estate  tail  in  possession  in  the  S.  estate, 
that  appointment  should  not  Uke  effect ;  and 
the  £2500  should  belong  to  the  remaining 
younger  children  of  B.  as  he  should  appoint ; 
and  in  default  of  appointment,  equally.  In 
1841  the  S.  estate  was  re-settled  in  pursuance 
of  a  power  of  revocation  in  the  deed  of  1836, 
to  B.  for  life ;  remainder  to  C.  for  life ;  re- 
mainder to  his  first  and  other  sons  in  tail; 
remainder  to  D.  for  life ;  remainder  to  his  first 
and  other  sons  in  tall. 

In  1853,  C.  died  without  issue.  D.  became 
entitled  to  the  estates  under  the  last  men- 
tioned deed. 

Held,  that  supposing  the  appointment  of 
1839  to  have  been  avoided  by  D.  having  be- 
come an  eldest  son,  his  share  in  the  two  sums 
of  £2000  in  defatdt  of  appointment  had  not 
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been  derested,  as  he  had  not  beeome  aD 
eldest  son  before  he  attained  the  age  of 
twenty-one. 

That  the  X.  estate  not  being  subject  to  the 
settlement  of  1811,  the  appointment  of  £500  of 
the  £2000  charged  on  that  estate,  was  not  de- 
Tested,  by  D.  baring  as  eldest  son,  sncceeded 
to  the  S.  estate. 

That  D.  haying,  as  an  eldest  son,  sncceeded 
to  an  estate  for  life  under  the  deed  of  184  L, 
and  not  to  an  estate  tail  under  the  deeds  of 
Idll  or  1836,  the  appointment  of  1839  was  not 
defeated. 

Semble — The  Court  would  not,  on  a  petition 
under  the  Trustee  Relief  Act  to  draw  out  the 
X2000  charged  on  the  X.  estate,  and  in  the 
absence  of  minors  claiming  under  the  appoint- 
ment of  1839,  determine  the  right  to  the  fund 
adyersely  to  them.  —  Ex  parte  Sm^fth,  12  L  C. 
R.487.    (B.) 

1.  A«,  baring  power  to  appoint  to  his  child- 
ren in  remainder,  after  his  brother's  death,  by 
will,  left  all  the  property  of  ereir  kind  he  died 
possessed  of,  or  was  entitled  to  by  rerersion  or 
otherwise,  to  hb  wife,  giring  her  the  power  of 
diriding  bis  property  among  his  children,  as 
she  might  think  proper ;  and  by  a  codicil,  re- 
citing that  he  had,  on  the  marriage  of  his 
eldest  son,  executed  a  deed  conreying  his  in- 
terest in  other  lands,  orer  which  he  had  a 
power  of  appointment,  he  desired  the  trustees 
of  his  will  to  hand  orer  to  his  eldest  son 
the  rerersionary  property  of  erery  kind  to 
which  he  was  entitled  after  the  death  of  his 
brother;  the  son  binding  himself  to  pay  the 
XdOOO  to   his  younger  brother   and  sisters. 
He  appointed  the  eldest  son  joint  executor 
with  his  wife.    A.  had  no  other  property  on 
which  the  codicil  could  operate,  which  would 
be  sufficient  to  pay  the  X3000.     Held,  that 
the  codicil  was  a  good  execution  of  the  power. 
Janes  v.  J.,  13  L  C.  R.  409.    (R.; 


could  sell  to  raise  them. — In  re  St,  George*t 
Estate,  14  L  C.  B.  447 ;  8  L  Jur.  N.  8.  277. 

(C.A.) 


2.  By  settlement,  executed  on  the  marriage 
of  A.  with  B.,  A.  granted  lands,  of  which  he 
was  seixed  in  quasi  fee,  to  trustees  to  the  use 
of  himself  for  life,  remainder  to  the  use  of 
the  trustees  for  99  years,  if  B.  should  so  long 
lire,  upon  trust  to  pay  to  B.,  out  of  the  rents, 
an  annual  jointure  of  £400,  and  as  to  the  sur- 
plus rents  upon  trusts  for  the  issue.    The  set- 
tlement prorided  that,  if  the  rents   should, 
during  the  99  years,  be  insufficient  to  pay  B.'s 
jointure  of  £400,  it  should  be  lawful  for  the 
trustees,  by  B.'s  written  direction,  to  raise  the 
deficiency  by  mortgage  or  demise  of  the  lands 
for  any  term  of  years.     There  was  no  issue. 
B.  surrired  A.:  and  by  will,  after  reciting 
that  there  were  due  to  her  arrears  of  jointure, 
bequeathed  them  to  C.     B.  had  not  in  her 
life  giren  to  her  trustees  any  written  direc- 
tions to  raise  the  arrears  by  mortgage  or  de- 
mise.    Her  executor  filed  in  the  L.  E.  Court 
a  petition  to  sell  the  fee.    Held,  that  B.'s  will 
did  not  amount  to  a  direction  in  writing  to 
her  trustees,  within  the  meaning  of  the  pro- 
Tiao ;  that  they  had  no  power  to  create  a  term 
for  tiie  payment  of  the  arrear^^  and  that  there 
no  estate  in  the  land  which  the  Court  I 


L  8.  CompHanee  with  Conations. 

3.  When  an  appointment  has  a  condition 
annexed,  if  there  appears  to  be  a  clear  inten- 
tion to  benefit  the  appointee,  the  Court  will 
hold  the  appointment  good,  discharged  of  the 
eondition. — H(^  r.  W^ins,  2  Con.  &  L.  157 ; 
3  Dr.  &  War.  339 ;  6  L  E.  B.  273.    (C.) 

4.  The  execution  of  a  power  to  appoint  a 
jointure  and  portions  for  children  by  deed, 
supported  in  equity  though  executed  oy  will. 
By  marriage  articles  a  proyision  was  made 
for  the  intended  wife  and  the  children  of  the 
marriage ;  and  a  power  giyen  to  the  husband 
to  appoint  a  jointure  for  any  wife  or  wiyes  he 
might  marry,  and  in  like  manner  to  appoint 
portions  for  younger  children.  Held,  that  the 
power  to  appoint  a  jointure  and  portions  was 
confined  to  Uie  children  of  a  second  or  subse- 
quent marriage.— ififf«  r.  if.,  8  I.  E.  R.  192. 
(C.y-[See  s.  c,  9  L  E.  R.  299 ;  3  Jon.  &  L.  242. 

(C.)] 

5.  Under  a  power,  resenred  in  a  mortgage, 
to  make  leases  for  any  term,  proyided  the 
rents  as  set  forth  in  a  schedule  were  not  there- 
by diminished,  the  mortgagor  granted  a  lease 
for  300  years,  and  soon  afterwards  granted  a 
second  lease  of  the  premises  comprised  in  the 
former  lease,  together  with  other  portions  of 
the  mortgaged  property,  and  rescryed  a  rent 
in  pursuance  oi  the  powers  contained  in  the 
deed  of  mortgage.  Held  (reyersine  the  deci- 
sion of  the  Court  below),  that  the  second 
lease,  being  strictly  within  the  terms  of  the 
power,  was  yalid,  although  concurrent. 

Held  (oyerruling  the  decision  of  the  M.  R.), 
that  the  mode  of  appointment  giyen  under 
the  power  as  originally  created,  being  by  will, 
the  marriage  settlement  was  ineffectual  as  an 
appointment;  and  that  the  appointment  l^ 
the  will  of  the  donee  of  the  power  was  yalid, 
being  uncontrolled  by  the  proyisions  of  the 
settlement. — In  re  Wrixon*s  Estate,  4  I.  Jur. 
(P.C.) 


73. 


6.  When  the  appeal  is    from    the  whole 
decree  or  order,  the  ptr.*s  counsel  begins. 

A  tenant  for  life  had  a  power  of  charging 
a  jointure,  not  exceeding  £100  a-year,  for 
eyery  £1000  which  he  should  actually  and 
bona  fide  receiye  with  his  wife.  By  his  mar- 
riage settlement  a  life  estate  of  an  intended 
wife  in  a  chattel  interest,  which  produced 
£206  a-year,  was  conyeyed  in  trust  for  the 
husband  for  life,  and  after  his  decease  for 
his  wife.  The  husband  charged  a  jointure  of 
£200  a-year.  Held,  that  the  power  was  not 
well  executed,  the  condition  not  haying  been 
complied  with. 

Sembl&—A  fortune,  consisting  of  fee-simple 
land,  or  stock,  or  of  a  well-secured  mortgage, 
would  authorise  the  execution  of  such  a  power. 
^Breretm  y.  Bany,  10  I.  C.  R.  876.    (R.) 
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I.  4.  By  Married  Women, 

1.  By  marriage  settlement,  properties  be- 
loDgins  to  A.,  the  intended  wife,  were  settled 
on  the  nusband  and  wife  for  their  lives,  and  for 
the  survivor's  life ;  then  to  the  use  of  their 
issue ;  in  default  of  issue,  to  the  use  of  that 
person  to  whom  A.  should  appoint  by  will. 
There  was  not  any  issue.  By  an  instrument 
in  the  form  of  a  deed-poll,  reciting  the  ante- 
cedent deeds,  A.  appointed  that,  if  she  died 
without  issue,  all  the  properties  should,  after 
her  death,  go  to  her  husband  absolutely.  This 
instrument  was  stamped  and  attested  as  a 
deed.  A  memorial  of  it  was  lodged  in  the 
Registry  Office.  Held,  that  the  instrument 
was  a  deed  in  substance  and  in  form,  and  was 
therefore  an  invalid  execution  of  the  power. 
—Marjorihanks  r.  Hovendm,  6 1.  E.  R.  238  ;  Dr. 
Rep.  temp.  Sug.  11.    (C.) 


I.  6.  Exclusive  and  Illusory  Appointments. 

ISee  Appointments,  Illusory,  or  Exclu- 
sive.] 

2.  M.  bequeathed  £4000  upon  trust  for  his 
wife  for  life,  and,  after  her  decease,  amongst 
such  of  his  children  as  should  then  be  living, 
or  the  issue  of  such  of  them  as  might  be  then 
dead,  in  such  proportions  as  his  wife  should 
appoint ;  in  default  of  appointment,  amongst 
such  of  his  children,  except  F.  and  B.  (who 
should  not  be  entitled  to  any  share  thereof), 
as  should  be  then  living,  and  amongst  the 
issue  of  such  of  them  as  should  be  then  dead. 
Held,  that  an  appointment  excluding  any  of 
the  children  could  not  be  made  under  the 
above  power. 

Held  further,  that  F.  was  an  object  of  the 
power.— fTood/ocA:  v.  Mahony,  6  1.  C.  R.  236  ; 
2  I.  Jur.  N.  S.  276.    (C.) 

I.  6.  When  the  Instrument  operates  as  an  Ap- 
pointment, or  as  a  Conveyance  of  the 
Party's  Interest, 

3.  A.  was  tenant  for  life,  remainder  to  his 
children  as  he  should  appoint,  remainder  in 
default  of  appointment  among  them  equally. 
A.  joined  his  eldest  son  in  fines  and  a  reco- 
very, and  afterwards,  by  an  innocent  convey- 
ance which  the  son  signed,  conveyed  to  a 
purchaser,  the  entire  purchase  money  being 
paid  to  A.  Held^  that  as  the  transaction,  if 
formal,  would  have  been  in  fraud  of  the 
power,  it  could  not  be  aided  so  as  to  give  it 
operation,  first,  as  an  appointment,  and  then 
as  a  conveyance  to  a  purchaser ;  but  that 
whatever  interest  the  son  had  at  the  time 
passed  by  the  deed. 

<Scm6/e— That  as  the  parties  intended  to 
convey  wholly  independently  of  the  power,  the 
deed  could  not  be  construed  as  an  appoint- 
ment to  the  son  and  a  conveyance  by  hiro  to 
the  purchaser. —  Thompson  v.  Simpson,  8  I.  E. 
R.  55  ;  2  Jon.  &  L.  110.  (C.)— [5cc  the  decree 
in  this  case,  1  Dr.  &  War.  459.    (C.)] 


I.  7.   When  Void  in  Equity,  et  e  contra. 

4.  A.,  having  a  power  to  appoint  a  sum 
amongst  his  younger  children,  by  will,  reciting 


the  power,  bequeathed  as  follows : — ^  I  lesre 
and  bequeath  unto  my  said  daughter,  Harriet, 
a  further  sum  of  £200,  to  have  me  properly 
buried,  and  to  pay  what  small  debts  I  may 
owe  at  my  decease.'*  HekL,  a  bad  exercise  of 
the  power,  and  that  the  £200  should  go  as  if 
it  had  been  unappointed. 

When  a  condition  is  annexed  to  an  appoint- 
ment, if  there  appears  a  clear  intention  to 
benefit  the  appointee,  the  Court  will  hold  the 
appointment  good,  discharged  of  the  condi- 
tion.—/Toy  V.  Watkins,  5  I.  £.  R.  273 ;  8  Dr.  & 
War.  339 ;  2  Con.  &  L.  157.    (C.) 

5.  If  a  power  of  appointment  among  child- 
ren is  exercised  improperly,  as  for  the  benefit 
of  the  donee,  this  Court  will  interfere  and 
restrain  such  acts. — Keily  v.  K.,  2  Con.  &  L. 
342  ;  4  Dr.  &  War.  38 ;  6  I.  E.  R.  435.     (C.) 

6.  When  a  power  is  vested  in  a  father,  who, 
when  exercising  it,  makes  a  stipulation  for 
his  own  benefit,  that  disposition  is  a  fraud 
upon  the  power.  The  fraud  consists,  not  in 
the  selection  by  the  father  of  one  child  in 
preference  to  another,  but  in  the  arrangement 
which  makes  the  appointment,  though  in  form 
to  a  child,  in  effect  an  appointment  to  the 
father  himself.  To  render  such  an  appoint- 
ment fraudulent,  it  need  not  be  wholly  for  the 
father's  benefit.  If  it  is  partly  for  his  benefit, 
that  is  enough. — Jackson  v.  J.,  Dr.  Rep.  temp. 
Sugden,  91.    (C.) 

7.  The  execution  of  a  power  to  appoint  a 
jointure  and  portions  for  children  by  deed, 
supported  in  Equity,  though  executed  by  will. 

By  marriage  articles  a  provision  was  made 
for  the  intended  wife  and  the  children  of  the 
marriage,  and  a  power  was  given  to  the  hus- 
band to  appoint  a  jointure  for  any  wife  or 
wives  he  might  marry,  and  in  like  manner  to 
appoint  portions  for  younger  children.  Held, 
that  the  power  to  appoint  a  jointure  and  por- 
tions was  confined  to  the  children  of  a  second 
or  subsequent  marriage. — Mills  v.  M.,  8  I.  E. 
R.  192.  (C.)—[See  s.  c,  9  I.  E.  R.  299;  3  Jon. 
&  L.  242.     (C.)J 

8.  An  appointment  to  persons  who  are,  and 
to  others  who  are  not,  objects  of  the  power,  is 
invalid  as  to  the  latter. — In  re  Chambers,  11  L 
E.  R.  518.    (R.) 

9.  By  settlement,  executed  in  1800,  on  his 
first  marriage,  A.  was  seized  of  an  estate  for 
life  in  lands,  remainder  to  his  first  and  other 
sons  in  tail,  with  power  to  charge  the  lands 
with  £2000  for  such  purposes  as  he  should 
think  fit,  and  with  £1000  for  his  child  or 
children  by  any  after-taken  wife.  He  also 
became  entitled  by  subsequent  events  to  two 
sums  of  £500  and  £1000,  charged  on  the  lands 
by  the  same  deed.  There  was  no  issue  of  the 
first  marriage.  By  a  settlement,  executed  in 
1809,  on  his  second  marriage,  he  charged  the 
lands  with  £2000  and  £1000  under  the  powers, 
and  assigned  the  sums  of  £2000,  £500  and 
£1000,  in  trust,  if  there  should  be  two  or  more 
younger  children  or  daughters,  to  be  divided 
amongst  them,  after  the  death  of  their  father 
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and  mother,  as  he  should  by  deed  or  will  ap- 
point, in  default  of  appointment  equally ;  and 
if  there  should  be  no  issue  of  the  marriage,  or 
issue  one  only  son,  or  there  should  be  issue 
one  or  more  daughter  or  daughters,  or  one  or 
more  younger  children  who  should  die  before 
the  time  of  payment  of  the  portions,  then  as 
to  the  £2000,  jeiOOO,  and  £500,  in  trust  for  A^ 
his  executors,  &c.  There  was  issue,  two  sons 
and  a  daughter  (B.,  C^  and  D.).  The  eldest 
son,  B^  joined  A.  in  suffering  a  recorery  of 
the  estate.  By  deed  of  1834  it  was  conreyed 
subject  to  a  term,  to  the  use  of  A.  for  life,  re- 
mainder to  the  use  of  B.  for  life,  remainder  to 
the  first  and  other  sons  of  B.  in  tail,  remainder 
to  C.  the  second  son  for  life,  remainder  to  the 
first  and  other  sons  of  C.  in  tail,  remainder 
orer.  The  trusts  of  the  term  were  to  raise  by 
sale  or  mortgage  £12,500  to  be  disposed  of  as 
A.  and  B.  or  the  surrivor  should  appoint, 
which  was  raised.  A.  appointed  £250  of  the 
sums  of  £500,  £1000,  and  £2000  to  D.,  and 
the  r^idue  to  C.  Afterwards  B.  died  without 
issue,  whereupon  C.  became  entitled  subject 
to  the  charge  of  £12,500  to  a  life  estate  in 
part  of  the  lands,  the  remainder  having  been 
sold  for  payment  of  incumbrances.  HM,  that 
the  appointment  out  of  the  sums  of  the  £500, 
XIOOO,  and  £2000,  did  not  become  void  by  C. 
becoming  an  elder  son  entitled  to  the  lands 
nnder  the  deed  of  1834. 

Spencer  v.  5.,  (8  Sim.  87)  and  Peacocke  v. 
Pares  (2  Keen,  689)  observed  on.  —  Tennison 
T.  Moore,  13  I.  E.  R.  424.    (R.) 

1.  A.,  seized  of  P.  and  other  lands,  by  will 
directed  all  his  debts,  &c.,  to  be  paid ;  and 
devised  all  his  real  and  freehold  estates,  save 
a  part  devised  to  his  wife,  upon  trust  that  she 
and  her  assigns  should  after  his  death  receive 
a  rentcharge,  with  power  of  distress;  and  that 
three  of  his  daughters  should  receive  rent- 
charges,  with  like  remedy  by  distress  and 
entry  as  provided  respecting  his  wife's  rent- 
charge.  A.  then  bequeathed  pecuniary  lega- 
cies to  his  children,  and  left  all  the  residue  of 
all  his  real,  freehold,  and  personal  estates, 
subject  to  his  debts,  and  the  aforesaid  legacies 
and  annuities,  to  the  trustees. 

By  marriage  settlement  of  one  of  the 
daughters,  one  of  the  rentcharges  and  part  of 
a  legacy  were  vested  in  the  children  of  the 
marriage  (some  of  whom  were  minors),  sub- 
ject to  an  exclusive  power  of  appointment  in 
the  parents.  The  minors  were  defts.  ih  a  suit 
to  carry  the  trusts  of  the  will  into  execution, 
in  which  the  Master  found,  upon  the  consent 
of  the  counsel  and  trustee  of  the  minors,  that 
the  legacies  and  rentcharges  were  in  equal 
priority,  and  that  the  finding  was  in  the  na- 
ture of  a  compromise,  and  beneficial  to  the 
minors.  The  report  was  confirmed  by  a  final 
decree,  and  the  lands  of  P.,  among  others, 
were  decreed  to  be  sold  to  pay  the  several 
tnms  reported,  in  the  first  instance  subject  to 
the  rentcharges  to  the  daughters,  and  if  suffi- 
cient was  not  produced  to  pay  the  debts  and 
legacies,  then  discharged  of  the  said  rent- 
charges  ;  and  if  the  sum  arising  from  such 
sale  should  be  insufficient  to  pay  the  debts, 
legacies,  and  value  of  the  rentcharges,  and 


costs,  the  legatees  and  devisees  of  the  rent- 
charges  should  abate  rateably.  The  lands  of 
P.  were  sold  discharged  of  the  rentcharges. 
Held,  allowing  exceptions  to  the  Maker's  re- 
port of  good  title,  that  the  report  and  decree, 
being  founded  on  a  consent  which  the  Court 
had  no  jurisdiction  to  take,  were  erroneous, 
and  that  the  title  under  it  was  bad. 

Pending  an  appeal  from  the  above  decision, 
which  was  affirmed,  a  deed  was  executed  by 
the  father  of  the  minors,  appointing  the  rent- 
charge  to  a  son  (who  was  adult  when  the  con- 
sent was  entered  into,  and  was  a  party  to  it), 
and  the  legacy  to  him  and  two  of  the  minors, 
who  had  since  come  of  age.  The  Lord  Chan- 
cellor having,  on  the  statement  that  the  ptf. 
could  then  show  a  good  title,  referred  it  back 
to  the  Master  to  review  his  report,  who  found 
that  a  good  title  could  be  made  by  reason  of 
said  deed. 

Semble — ^That  the  appointment  having  been 
made  on  an  emergency,  and  not  bonajide  for 
the  end  designed  by  the  donor  of  the  power, 
was  void. 

Held,  that  the  title  was  too  doubtful  to 
be  forced  on  a  purchaser,  and  the  excep- 
tions to  the  Master's  further  report  of  good 
title  were  also  allowed. —  Weir  v.  Chamley^  1 
I.  C.  R.  295.  (R>— [5«  s.  c,  2 1.  C.  R.566.  (R.)] 

2.  By  settlement,  made  on  the  marriage  of 
K.  with  R.,  the  lands  of  C,  held  by  lease  for 
lives  renewable  for  ever,  were  limited  to  K. 
for  life,  remainder  to  the  sons  of  the  marriage 
snccessively  in  quasi  tail ;  in  default  of  sons, 
to  the  daughters  as  tenants  in  common, 'with 
the  usual  power  to  K.  to  make  leases  in  posses- 
sion for  any  term  not  exceeding  three  lives  or 
31  years.  *  There  were  issue  two  daughters. 
R  died,  and  K.  married  M.,  by  whom  he  had 
several  children.  K.,  a  few  days  before  his 
death,  "  being,"  as  the  petition  stated,  **  in  a 
very  weak  state  of  health,  and  knowing  that 
he  had  but  a  short  time  to  live,  and  with  a 
view  of  making  a  provision  for  M.  and  her 
children,  and  in  oraer  to  enable  them  to  sup- 
port themselves  by  their  industry  after  his 
death,"  executed  this  agreement : — **  I  agree 
to  give  a  lease  of  the  lands  of  C.  now  in  my 
possession  to  Messrs.  J.  and  P.  B.,  of  S.,  in 
the  county  of  D.,  for  the  term  of  31  years  or 
three  lives,  for  the  sum  of  £1.  10s.  per  Irish 
acre ;  said  lease  to  be  for  the  benefit  of  my 
wife  M.  K.,  and  her  children ;  and  the  lives  to 
be  J.,  N.,  and  R.  K.,  my  three  sons — ^T.  K. 
Witness  present,  J.  K.— J.  M."  This  agree- 
ment did  not  appear  to  have  been  delivered 
to  the  trustees  during  the  life  of  K.,  and  was 
not  set  up  by  them,  or  M.  and  her  children, 
until  some  months  after  his  death ;  but  the 
rent  reserved  by  it  did  not  appear  to  be  under 
the  value  of  the  lands.  Held,  that  M.  and  her 
children  were  entitled  to  have  a  lease  executed 
by  the  daughters  of  K.,  pursuant  to  the  terms 
of  the  agreement. — King  v.  Honey,  6  I.  C.  R. 
64.    (C.) 

3.  A.,  having  power  to  appoint,  by  deed  or 
will,  the  lands  of  D.  (hela,  with  others,  for 
lives  renewable  for  ever,  and  subject  to  a  pro- 
portional rent  of  £19)  to  the  use  of  such  child 
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or  childreD  of  his  marriage,  in  such  shares, 
&c.,  or  the  whole  to  one  of  snch  children,  for 
such  estates  and  with  such  conditions,  &c., 
and  limitations  over,  for  the  benefit  of  some 
or  one  of  such  children,  and  subject  to  snch 
charges  for  the  other  or  others  of  such  child- 
ren as  he  should  appoint,  purchased  the  rever- 
sion of  D. ;  and  afterwards,  by  settlement  on 
the  marriage  of  B.,  his  eldest  son,  reciting 
that  he  was  seized  in  fee  of  D.,  and  an  agree- 
ment that  an  annuity,  to  be  hereby  granted 
and  charged  on  D.,  should  be  assigned  upon 
the  trusts  of  the  settlement,  granted  an  an- 
nuity of  jEIOO  to  be  charged  on  D.,  for  100 
years,  upon  trust,  after  the  decease  of  the 
survivor  of  A.  and  his  wife,  to  pay  the  same 
to  B.  for  life,  and  after  his  decease  to  C.  (B.'s 
intended  wife),  so  long  as  there  should  be 
issue,  and  she  should  remain  a  widow ;  and 
after  the  decease  of  the  survivor,  or  if  C. 
should  predecease  B.,  and  there  should  have 
been  no  issue,  or  she  should  marry  again,  in 
trust  for  the  executors,  &c.,  of  A.  By  will, 
A.,  reciting  his  power,  devised  all  his  right  to 
D.  to  his  three  sons,  in  trust,  by  sale,  &c.,  to 
raise  a  sum  for  his  younger  children.  Held, 
that  the  settlement  was  an  execution  of  the 
power,  and  that  the  annuity  was  charged  on 
the  entire  interest  in  D.,  and  not  on  the  rever- 
sion only. 

That  the  settlement  operated  as  an  appoint- 
ment to  B.,  and  a  settlement  by  him  on  C, 
and  that  she  was,  therefore,  though  not  an 
object  of  the  power,  entitled  to  the  annuity 
after  B.'s  death.— /mtn  v.  i.,  10  I.  C.  R.  29. 
(B.)- 

1.  By  marriage  settlement,  lands  were 
limited  (amongst  other  uses)  to  the  use  of 
trustees  for  6O0  years;  and,  subject  to  the 
term,  to  the  use  of  A.  for  life,  remainder  to 
the  use  that  A.'s  intended  wife  should  receive 
a  jointure ;  and,  subject  to  these  limitations, 
to  the  use  of  the  first  son  of  the  marriage  in 
tail  male ;  remainder  over.  The  trusts  o?  the 
term  of  500  years  were,  first,  to  secure  the 
payment  of  the  jointure;  and  upon  further 
trust,  after  the  decease  of  A.,  or  in  his  life- 
time, with  his  consent  in  writing,  to  raise 
£10,000,  late  Irish  currency,  as  portions  for 
younger  children,  to  be  divided  between  them 
as  A.  should  appoint.  There  were  issue,  an 
eldest  son  and  two  younger  children.  A.,  by 
two  deeds-poll,  appointed  the  whole  of  the 
£10,000,  late  Irish  currency,  to  his  two 
younger  children,  and  directed  that  it  should 
be  raised,  with  interest,  immediately. 

Before  the  registration  of  the  deeds-poll,  A. 
had,  in  conjunction  with  his  eldest  son,  exe- 
cuted a  mortgage  of  the  lands  in  fee,  and  had 
confessed  judgments  to  a  large  amount,  prior 
to  the  mortgage,  some  of  which  A.  charged 
by  mortgage  on  his  life  estate.  The  aggre- 
gate amount  of  the  judgments  and  the  mort- 
gage in  fee  exceeded  the  value  of  A.*s  life 
estate.  One  of  A.*s  younger  children  pre- 
sented a  petition  for  the  sale  of  A.'s  life  estate 
of  her  appointed  share  of  the  £10,000,  late  cur- 
rency ;  but  the  petition  was  dismissed,  at  the 
instance  of  the  creditors  on  A.*s  life  estate. 
A  petition  was  then  presented,  by  the  same 


younger  child,  to  raise  her  portion,  by  a  sale  of 
the  reversion  expectant  on  the  determination 
of  A.'s  life  estate ;  but,  on  cause  shown 
against  the  conditional  order  for  pajrment  by 
the  remainderman,  and  various  mortgagees 
and  judgment  creditors — Heldy  that  the  peti- 
tion must  be  dismissed,  with  costs  ;  that  the 
power  given  to  A.,  to  raise  the  £10,000  in 
his  lifetime,  was  a  power  appendant  to  his 
life  estate,  and  was  suspended  by  his  acts; 
that  it  was  inequitable  for  him  to  exercise  it, 
as  the  effect  would  be  to  throw  exclusively 
on  the  estate  of  the  remainderman  the  pay- 
ment of  the  interest  which  accrued  during 
A.'s  lifetime,  and  for  the  payment  of  which 
his  life  estate  was  the  primary  fund. 

That  this  equity  does  not  apply  to  judg- 
ment creditors ;  for,  as  they  do  not  acquire 
any  security  by  contract,  there  is  nothing 
inequitable  in  diminishing  their  security  by 
a  power  of  charging.  When  cause,  shown 
by  different  parties,  who  represent  but  one 
estate,  is  allowed,  and  costs  are  awarded,  they 
are  to  be  paid  to  the  person  first  showing 
cause. — In  re  Grreen*a  EatcUe,  14  I.  C.  B.  825; 
8  I.  Jur.  N.  S.  348.    (L.E.C.) 


1.  8.  Execution  <u  to  Part  of  a  Fund:  when 

Power  may  be  executed. 

2.  v.,  by  will,  having  charged  £6000  on  his 
estates,  and  directed  it  to  be  paid  among 
such  of  his  younger  children,  and  in  such 
shares  as  his  wife  should  appoint;  and  she 
having,  by  will,  directed  the  inheritor  as  fol- 
lows:—'' Three  of  the  £6000  I  wish  to  have 
given  to  the  two  elder  girls."  Heid,  a  good 
appointment  of  £3000;  and  that  the  ap- 
pointees took  as  tenants  in  common,  not  as 
joint  tenants. — AUoway  v.  A.,  4  Dr.  &,  War. 
380 ;  2  Con.  &  L.  609.    (C.) 

3.  When  a  settlement  gives  the  wife  sur- 
viving the  husband  a  power  to  appoint  \}j 
will,  in  default  of  direction,  limitation,  or  ap- 
pointment by  the  husband,  the  legal  effect  of 
such  provision  is  to  give  the  wife  a  power  to 
appoint,  in  respect  of  any  portion  unappointed 
by  the  husband,  or  not  completely  or  validlj- 
appointed  by  him. 

A  father,  having  a  power  of  appointment 
among  all  his  children,  by  will,  purporting  to 
make  an  appointment  of  the  whole  fnnd, 
excluded  one  child,  and  appointed  a  portion, 
of  the  fund  to  grandchildren,  who  were  not 
objects  of  the  power — Heldy  that  the  appoint- 
ment was  valid,  so  far  as  it  relat^  to  the 
portion  of  the  fund  appointed  to  the  children. 

But  having  given  other  legacies  by  the  will 
to  the  children  in  whose  favour  he  had  ap« 
pointed — Held,  that  they  were  bound  to  elect 
in  favour  of  the  grandchildren. 

Qucere — ^Whether  the  Court  has  jurisdiction 
to  decide  a  question,  on  a  petition  under  the 
Trustee  Relief  Act? 

Semble — ^The  Court  has  not  jurisdiction 
under  the  Trustee  Relief  Act  to  order  service 
of  the  notice  of  the  petition  on  parties  re- 
siding out  of  the  jurisdiction. 

The  prayer  of  a  petition,  and  notice  thereof, 
under  the  Trustee  Relief  Act,  should  specify 
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tiie  exact  order  sought  for,  and  the  precise 
portions  of  the  f  and  which  are  to  be  trans- 
ferred to  the  seyeral  parties  entitled. — Ex 
parU  Barnard,  6  L  C.  B.  133  ;  2  I.  Jar.  N.  S. 
226.    (B.) 


L  9.  Excessive  Execution  of  a  Power. 

1.  Lands  were  settled  to  the  use  of  A. 
for  life;  remainder  in  fee  to  snch  one  or 
more  of  his  children  as  he  should  by  deed  or 
will  appoint  to ;  in  def aolt  of  appointment  to 
the  children  eqaally. 

A.  derised  the  lands  to  his  wife  for  life, 
npon  condition  that  she  thereout  maintained 
and  educated  his  children  in  such  manner  as 
his  executors  should  think  proper ;  and  that, 
after  defraying  all  necessary  expenses,  what- 
erer  sum  remained  in  her  hands  at  the  end  of 
the  year  should  be  accumulated  as  a  fund  to 
pay  the  legacies  thereinafter  g^iren  by  him. 
He  bequeathed  to  each  of  his  younger  children 
jC500  ;  and  derised  the  lands  to  bb  eldest  son 
in  tail,  with  a  direction  that,  if  at  his  wife's 
death,  a  fund  sufficient  to  pay  the  legacies 
had  not  been  accumulated,  those  lands,  and 
others  not  subject  to  the  power,  should  stand 
charged  with  the  deficiency.  Held,  that  the 
derise  to  the  eldest  son  was  not  invalidated 
by  the  preTious  derise  to  the  wife,  which  was, 
neTertheless,  void  for  excess  of  the  power. 

That,  during  the  wife's  life,  the  amount  of 
rents,  not  required  to  maintain  the  younger 
children  and  pay  the  legacies,  went  as  in 
default  of  appointment. 

That  the  direction  to  maintain  the  younger 
children,  and  the  bequests  to  them,  were  pro 
twUo  a  good  execution  of  the  power. — Crozier 
T.  C,  5  L  E.  R.  540 ;  3  Dr.  &  War.  373 ;  2 
Con.  &L.  294.    (C.) 

2.  Under  a  power  of  appointment  to  child- 
ren, an  appointment  to  a  child's  husband 
is  Toid. — Conyers  r.  Crosbie,  7  L  £.  R~  302. 
(E.E.) 

8.  By  a  marriage  settlement  Y.  conveyed 
premises  to  trustees  to  uses,  with  such  re- 
mainders over  as  V.  should  by  deed,  &c.,  ap- 
point. 

v.,  by  deed  purporting  to  be  in  exercise  of 
the  power  of  appointment,  appointed  certain 
of  the  premises  to  his  eldest  son ;  that  deed 
contained  this  declaration  : — *^  that  the  ap- 
pointee and  J."  (to  whom  the  premises  were 
appointed  in  certain  events)  "respectively 
shall  have  full  power  of  making  leases,  &c. 
The  premises  came  to  J.,  who  exercised  that 
leasing  power  in  favour  of  the  petitioner,  who 
afterwards  agreed  to  sell  his  interest  under 
the  lease  to  the  respondent,  upon  whose  be- 
half it  was  objected  to  the  abstract  of  title — 
that  the  deed  of  appointment  was  void  for  ex- 
cess of  the  power  in  the  marriage  settlement ; 
that  the  lease  to  the  petitioner  was  there- 
fore void ;  and  that  he  could  not  make  title. 
He  filed  this  petition  to  enforce  specific  per- 
formance of  the  respondent's  agreement  to 
purchase  the  interest  in  the  lease.  Held,  that 
the  deed  of  appointment  was  in  excess  of  the 


power,  and  that  the  petition  should  be  dis- 
missed with  costs. — Arukrson  v.  Heron,  7  L  Jur. 
N.  S.  254.    (C.) 

4.  E.,  wife  of  T.,  being  seized  of  fee-simple 
lands,  £.  and  T.  conveyed  them,  by  fine  and 
deed  leading  its  uses,  to  a  trustee  and  his 
heirs,  to  the  use  of  E.  and  T.,  and  the  sur- 
vivor, for  life;  remainder  to  enable  E.,  by 
will,  to  devise  them  to  and  among  the  issue  of 
E.  and  T.,  in  such  shares  as  she  should  ap- 
point ;  "  it  being  however  expressly  declared 
that  E.  is  to  have  power  thereby  only  to  devise 
such  shares  and  proportions  in  strict  settle- 
ment upon  such  child  or  children,  and  their 
lawful  issue,  whether  male  or  female ;  but  that 
if  such  child  should  die  without  having  such 
lawful  issue  who  should  attain  age,  or  l^  mar- 
ried, then  the  lands  should  be  devised  to  and 
among  the  surviving  children  and  their  issue 
who  should  attain  age,  in  such  proportions  as 
E.  should  by  will  appoint ;  in  default  of  ap- 
pointment, to  the  children  and  such  of  their 
lawful  issue  as  should  attain  age  or  be  mar- 
ried, share  and  share  alike.  The  deed  con- 
tained a  further  provision,  that  if  E.  made 
no  will,  T.  might  by  will  **  give,  devise,  and 
bequeath  the  said  town  and  lands  to  and 
among  their  issue  in  the  manner  aforesaid,  in 
such  shares  and  proportions  as  he  should 
thereby  direct,  limit,  and  appoint ;"  in  default 
of  appointment,  to  go  equally  among  the  said 
children  and  their  lawful  issue,  for  ever.  Held, 
that  T.  could  not  appoint  greater  estates  than 
life  estates  to  his  children. 

That  T.  had  power  to  appoint  life  estates  to 
his  children  in  esse  at  the  date  of  the  deed,  with 
remainders  to  their  children,  in  strict  settle- 
ment.—jBc^  V.  B.,  13  I.  C.  R.  51 7.    (C.A.) 


L  10.  Defective  Execution :  when  siqDplie<L 

5.  Whether,  in  case  of  a  lease  made  by 
tenant  for  life,  having  leasing  power,  the 
lessee  at  best  rent,  without  fine,  is  so  far  a 
purchaser  as  to  be  entitled  in  eouity  to  relief, 
as  against  the  remainderman,  from  a  defect 
in  the  execution  of  the  power  under  which 
the  lease  was  intended  to  have  been  made  ? 
Q^cere, 

Sembie — It  is  questionable  whether  the  rule 
laid  down  in  text-books,  that  equity  will  aid  a 
defective  execution  of  a  power  only  in  behalf 
of  purchasers  for  valuable  consideration,  or  a 
child,  is  a  sound  one. — JJonnell  v.  ChunA,  4  L 
E.R.630.    (R.) 

6.  A.  was  tenant  for  life ;  remainder  to  his 
children  as  he  should  appoint;  remainder,  in 
default  of  appointment  amongst  them  equally. 
A.  joined  his  eldest  son  in  suffering  a  recovery; 
and,  afterwards,  by  an  innocent  conveyance, 
which  that  son  signed,  conveyed  to  a  pur- 
chaser. The  whole  price  was  paid  to  A.  Held, 
that  the  transaction,  since  it  would  have  been, 
if  formal,  in  fraud  of  the  power,  could  not  be 
aided  so  as  to  give  it  operation,  first,  as  an 
appointment,  and  then  as  a  conveyance  to  a 
purchaser ;  but  the  son's  interest,  whatever  it 
was,  which  he  had  at  the  deed's  date,  passed 
thereby. — Thompson  v.  Simpsony  8  I.  E.  jR.  65  ; 
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When  they  survive. 


2  JoD.  &  L.  1 10.    (C.>~[5€e  the  decree  in  this 
case,  1  Dr.  &  War.  469.    (C.)] 

1.  Lands  derised  to  three  sons  in  such 
shares,  &c.,  as  A.  should  appoint,  in  default  of 
appointment  as  tenants  in  common,  were  set- 
tled by  A.*s  direction,  the  share  of  each  son 
on  himself  for  life,  with  remainder,  if  he 
should  marry  with  the  consent  of  A.,  but  not 
otherwise,  to  secure  a  jointure,  subject  to  his 
appointment,  to  such  woman  or  women  as  he 
should  so  marry ;  with  a  power  to  him,  if  he 
should  marry  with  such  consent,  but  not  other- 
wise, to  charge  £500  for  his  younger  children ; 
remainders  in  strict  settlement.  One  son  mar- 
ried, first  with  consent,  and,  after  A.*s  death, 
without  consent.  Held,  that  the  consent  to 
the  first  marriage  did  not  dispense  with  the 
necessity  of  a  consent  to  the  second :  but,  on 
the  apparent  intention  that  the  condition  of 
obtaining  A.*s  consent  having  become  impos- 
sible by  his  death,  that  the  powers  did  not 
cease,  but  mieht  be  exercised  in  favour  of  the 
wife  and  children  of  the  second  marriage. 

A  person  having  power  to  charge  £500  and 
appoint  it  among  his  younger  children,  by  ar- 
ticles on  his  first  marriage,  charged  it  for  the 
benefit  of  the  younger  children  of  that  mar- 
riage. He  married  again.  There  were  younger 
children  of  both  marriages.  By  his  will  he 
appointed  nominal  shares  to  the  children  of 
the  first,  and  the  entire  substantially  to  those 
of  the  second  marriage.  Ilelal,  that  the  power 
included  all  younger  children,  and  the  articles 
therefore  became  invalid  as  an  appointment 
after  the  second  marriage,  and  that  the  power 
might  be  re-exercised :  but,  that  the  articles 
were  a  contract  to  exercise  it  substantially 
for  the  children  of  the  first  marriage,  and  con- 
trolled the  power ;  and  that  the  testamentary 
appointment  was  therefore  also  invalid,  and 
the  fund  should  be  divided  equally  among  the 
younger  children  of  the  first  marriage,  and  the 
younger  children  of  the  second  marriage,  as  a 
class.— Greene  v.  Cr.,  8  I.  E.  R.  473  ;  2  Jon.  & 
L.  629.    (C.) 


I.  11.  Non-execution, 

2.  £8000  were  bequeathed  in  trust  for  E.  for 
her  separate  use  for  life,  and  at  the  decease  of 
E.  that  two-thirds  of  the  sum  should  be  and 
remain  for  the  use  of  the  child  and  children  of 
the  said  E.,and  the  remaining  third  thereof  she 
should  be  at  liberty  to  dispose  of  by  her  will; 
and  failing  such  disposition,  that  the  remain- 
ing third  should  go  to  the  use  of  the  said  child 
or  children  in  equal  proportions.  By  settle- 
ment, executed  upon  E.  s  marriage,  she,  ac- 
cording to  her  right  and  interest  therein, 
and  in  consideration  of  the  murriage,  assigned 
the  £8000  in  trust,  after  the  decease  of  the 
survivor  of  E.  and  her  husband,  in  case  there 
should  be  issue  of  the  marriage  one  or  more 
children,  to  pay  it  over  among  such  issue  as 
they  should  by  deed  or  will  appoint ;  in  de- 
fault of  appointment,  to  the  issue  in  equal 
shares ;  E.  covenanted  for  further  assurance. 
There  were  two  children.  E.  by  will,  in  virtue 
of  the  power  given  her  by  the  will  of  her 
father,  and  of  all  other  powers  enabling  her 


in  that  behalf,  derised  and  bequeathed  one- 
third  of  £8000  in  trust  to  pay  two  legacies  to 
strangers ;  and  as  to  the  residue  of  said  one- 
third,  in  trust  for  the  use  of  one  of  the  child- 
ren, whom  she  also  appointed  residuary  legatee. 
Held,  that  the  will  of  E.  was  an  ineffectual 
appointment  of  the  one-third,  so  far  as  it  was 
inconsistent  with  the  trusts  of  the  settlement, 
and  therefore  the  appointment  of  the  two 
legacies  to  strangers  was  void ;  but  that  the 
appointment  of  tne  residue  to  the  child  of  £. 
was  valid. 

The  donee  of  a  power,  although  to  be  exe- 
cuted by  will  only,  may  bind  himself  not  to 
execute  it,  or  not  to  execute  it  except  under 
certain  restrictions. — In  re  ChanAert^  11  I.  £. 
R.618.    CK») 

n.   WhEK  PoWBBS   8UBVITE. 

8.  Lands  devised  to  three  sons  in  such 
shares,  &c.,  as  A.  should  appoint,  and  in 
default  of  appointment  as  tenants  in  common, 
were  settled  by  A.*s  direction,  the  share  of 
each  son  on  himself  for  life,  with  remainder, 
if  he  should  marry  with  the  consent  of  A., 
but  not  otherwise,  to  secure  a  jointure,  subject 
to  his  appointment,  to  such  woman  or  women 
as  he  should  so  many,  with  a  power  to 
him,  if  he  should  marry  with  such  consent, 
but  not  otherwise,  to  charge  £500  for  hit 
younger  children ;  remainders  in  strict  settle- 
ment. One  son  married,  first  with  consent, 
and  after  A.*s  death,  without  consent.  Heldj 
that  the  consent  to  the  first  marriage  did 
not  dispense  with  the  necessitv  of  a  con- 
sent to  the  second ;  but  on  the  apparent 
intention  that  the  condition  of  obtaining  A^'s 
consent  having  become  impossible  by  his  death, 
that  the  powers  did  not  cease,  but  might  be 
exercised  in  favour  of  the  wife  and  children 
of  the  second  marriage. 

A  person  having  a  power  to  charge  £500 
and  appoint  it  among  his  younger  cnildren, 
by  articles  on  his  first  marriage,  charged  it 
for  the  benefit  of  the  younger  children  of  that 
marriage.  lie  married  again.  There  were 
younger  children  of  both  marriages.  By  will 
he  appointed  nominal  shares  to  the  children 
of  the  first,  and  the  entire  substantially  to 
those  of  the  second  marriage.  Helti,  that  the 
power  included  all  younger  children,  and  the 
articles  therefore  became  invalid  as  an  ap- 
pointment after  the  second  marriage,  and 
that  the  power  might  be  re-exercised:  but, 
that  the  articles  were  a  contract  to  exercise 
it  substantially  for  the  children  of  the  first 
marriage,  and  controlled  the  power ;  and  that 
the  testamentary  appointment  was  therefore 
also  invalid,  and  the  fund  should  be  divided 
equally  among  the  younger  children  of  the 
first  marriage,  and  the  younger  children  of  the 
second  marriage,  as  a  class. 

Costs  of  raising  a  family  charge  under  a 
power,  but  not  of  the  suit  to  raise  it,  given 
out  of  the  estate.  —  Greene  v.  6^.,  8  L  £.  H. 
473 ;  2  Jon.  &  L.  529.    (C.) 

in.  When  thet  tend  to  Perpetuitt. 


IV.  Leasing  Powsss. 
4.  A.,  seized  of  an  undivided  moiety  of  W., 
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on  his  mmrriAge  in  1775,  conrejed  it  to  the 
use  of  his  first  and  other  sons,  resenring  to 
himself  a  power  to  lease  for  three  lives.  Hay- 
ing afterwards  purchased  the  other  nndirided 
moiety.  A.,  in  1785,  leased  the  whole  uf  W. 
to  B.  for  lires  renewahle  for  ever.  In  1797, 
on  the  marriage  of  A.'s  eldest  son,  G.,  A.  con- 
veyed W.  to  his  own  use  for  life ;  remainder 
to  G.'s  use  for  life ;  remainder  to  the  use  of 
snch  of  G.'s  sons  as  G.  should  appoint  to.  In 
his  covenant  against  incumbrances  A.  ex- 
cepted leases  bona  fide,  made  by  him.  G. 
appointed  W.  to  his  eldest  son,  C,  and  died 
in  A-'s  lifetime.  C.  survived  G.  On  A.'8 
death,  C.  filed  a  bill  to  set  aside  the  lease  of 
that  moiety  of  W.  comprised  in  the  settlement 
of  1775,  as  contrary  to  the  leasing  power. 
£fe/dL  that  W.  claiming  under  the  settlement 
of  1795,  was  bound  by  the  lease  of  L785,  and 
could  not  set  it  aside.  —  Sudt  v.  Mitchell^  3  I. 
E.  R.  1 ;  2  Dr.  &  WaL  568.    (C.) 

1.  On  P.'s  marriage,  lands,  held  on  a  lease 
for  lives  renewable  for  ever,  were  settled. 
The  settlement  gave  P.  an  estate  for  life,  and 
contained  this  leasing  power :  "  It  shall  be 
lawful  for  P.,  and  all  and  eveiy  other  person 
or  persons  to  whom  any  use  is  hereby  limited, 
when  in  actual  possession  of  the  said  lands, 
&C.,  to  demise  the  said  lands  for  any  number 
of  lives  or  years,  consistent  with  their  respec- 
tive interests  therein,  to  commence  in  posses- 
sion, and  not  In  reversion,  remainder,  or 
expectancy,"  reserving  the  best  rents,  without 
taking  any  money  by  way  of  fine,  &c. 

P.  demised  to  A.,  at  a  farm-rent,  for 
three  named  lives,  with  a  covenant,  that,  on 
failure  of  any  of  the  three  lives,  the  lessor, 
his  heirs,  and  assigns,  would,  on  the  payment 
of  £5  as  a  fine  upon  each  life  that  should 
happen  to  die,  add  to  the  term  of  the  lease  the 
life  of  another  person,  nominated  by  the  lessee, 
from  time  to  time  successively  for  ever.  The 
Court  of  Ch.  in  Ir.  decreed  specific  perform- 
ance of  the  covenant  for  renewaL  Held,  that 
this  lease  was  not  warranted  by  the  power ; 
and  that  that  decree  should  be  reversed, 
and  the  bill  dismissed  with  costs. 

The  appellant  had,  under  the  decree,  ac- 
tually paid  the  costs.  The  H.  of  L.  declined  to 
order  that  he  should  be  repaid  them,  and 
left  him  to  apply  to  the  Court  below  on  the 
judgment  now  pronounced. — Clark  v.  Smithy 
9  CL  &  F.  126.— [See  the  application  for  costs 
in  the  Court  below :  SmiA  v.  Clarke,  5  I.  £. 
R.  423  ;  8  Dr.  &  War.  844.    (C.)] 

2.  Under  a  power  to  lease  at  the  best  rent, 
the  very  highest  rent  that  can  be  obtained  is 
not  required.  The  true  criterion  is,  whether 
the  rent  has  been  fairly  obtained  without  any 
private  advantage  to  the  donee  of  the  power. 
Tlierefore  an  agreement,  which  the  Court 
treated  as  subject  to  the  same  rale,  was 
enforced,  though  the  rent  obtained  was  below 
the  ofFera  made  by  less  solvent  tenants,  and 
below  the  average  at  which  the  lands  were 
Talued,  when  the  agreement  was  fairly  made, 
and  was  a  prudent  one. — [Hartnett  v.  Yielding 
(2  Sch.  it  Jjtt.  549)  commented  on.] 

Though  a  contract  to  lease  by  a  tenant  for 


life,  with  a  leasing  power,  cannot  be  enforced 
as  an  execation  of  the  power,  it  may  be 
partially  enforced  by  decreeing  a  lease  for  the 
life  of  the  tenant  for  life,  if  the  contract  was 
bona  fide,  and  more  especially  if  there  has  been 
an  outlay  on  the  faith  of  it. — Dyas  v.  Cruue^ 
8  L  E.  R.  407 ;  2  Jon.  &  L.  460.    (C.) 

8.  D.,  tenant  for  life,  purporting  to  exercise 
a  leasing  power,  made  a  lease  in  1 767,  cove* 
nanting  for  quiet  enjoyment  against  the  acts 
of  all  claiming  through  him.  In  1791  and 
1792,  D.  and  his  son,  tenant  in  tail  in  remain- 
der, joined  in  suffering  recoveries,  and  re- 
settled the  estates  subject  to  then  existing 
leases,  D.'s  son  having  secured  to  him  an 
annuity  of  je2000  and  X30,000  for  his  debU. 
D.  died  in  1799,  and  the  estates  were  re-settled 
by  his  son  and  the  then  remainderman.  In 
1848  the  lease  was  impeached  as  an  excess  of 
the  power.  Held,  that,  on  the  doctrine  of  Taylor 
V.  Stibheri  (2  Ves.  jun.  437),  and  StoughUm  v. 
Crosbie  (5  I.  £.  R.  451),  the  lease  was  then 
valid,  whether  originally  void  or  not. 

The  doctrine  of  these  cases  does  not  clash 
with  the  principle  of  Garrard  v.  LoMdtrdaU 
(2  R.  &  Myl.,  451),  and  similar  cases,  prevent- 
ing a  stranger  from  taking  advantage  of  a 
creditor's  deed,  or  the  like,  to  which  he  is  not 
a  party.  The  two  classes  of  authorities  dis- 
tinguished. 

The  owners  of  the  estate  being  obliged, 
under  the  circumstances,  to  raise  the  objec- 
tions to  the  lease  in  equity — SendUe,  the  mere 
lapse  of  time  and  acquiescence  from  1767  to 
1&48  would  bar  them  from  relief. 

A  lease  impeached  for  alleged  fraud  and 
undervalue — Heldf^  under  the  circumstances 
valid.  Concealment  and  misrepresentation, 
relied  on  in  such  a  case,  must  be  proved  frau- 
dulent, and  the  contract  shown  to  be  based 
upon  it,  and  the  very  fraud  alleged  in  the  bill 
proved. 

A  settlement  authorised  D.,  for  the  en- 
couraging of  building  tn  B.,  to  demise 
houses,  lands,  and  tenements  tn  B.,  upon 
building  or  repairing  leases,  for  one,  two,  or 
more  lives,  or  to  continue  during  99  years,  to 
be  computed  from  the  day  of  the  date  of  such 
lease,  or  for  any  term  of  years  not  exceeding 
99  years,  to  take  effect  either  in  possession  or 
reversion,  or  to  make  f.  f.  grants,  so  as  in  all 
such  grants,  demises,  and  leases,  there  be 
reserved  to  continue  payable  during  the  con- 
tinuance of  them  the  best  rent  to  be  got  with- 
out fine,  and  so  as  in  eveir  such  lease  or  g^ant 
there  be  a  clause  or  condition  of  re-entry  for 
non-payment  of  the  rent  thereupon  reserved, 
and  authorised  leases  under  other  restrictions 
of  the  other  premises  comprised  in  it,  beside 
the  houses  and  buildings  at  B.  D.  made  a 
lease  in  1767  of  land  and  quays  in  6.,  with 
liberty  to  receive  quayage  usually  payable, 
and  the  free  use  of  a  canal,  habendum  for 
three  lives  and  the  life  of  the  survivor,  and 
after  his  death  for  99  years  from  the  date 
of  the  lease,  yielding  £S  until  1791,  when  a 
subsisting  lease  of  some  of  the  quays  would 
fall  in,  and  X50  for  the  residue  of  the  term 
demised;  with  covenants  for  building  and 
improving,  and  a  clause  of  re-entry  upon 
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non-pajment  of  the  rent  for  three  months,  or 
breach  of  the  corenants. 

Semble — ^This  was  a  good  building  and  re- 
pairing lease,  though  including  quayage  and 
the  use  of  the  canal,  which  alone  would  not 
be  subjects  of  such  a  lease. 

That  the  term  for  lives  and  years  concur- 
rent was  within  the  power ;  that  the  rent  was 
well  reserved,  though  the  higher  sum  was  not 
payable  for  the  entire  term;  and  that  the 
clause  of  re-entry  was  sufficient,  though  neither 
immediate  on  non-payment,  nor  in  the  osual 
form. 

A  settlement  authorised  a  tenant  for  life  to 
make  leases  and  accept  fines,  to  be  applied  in 
raising  a  sum  to  pay  incumbrances,  proTided 
that  the  full  amount  of  the  fine  should  be 
stated  in  each  lease,  and  should  be  all  paid 
to  trustees  named,  or  their  order.  It  was 
agreed  that  the  receipt  of  the  trustees,  either 
in  the  lease  or  separately,  should  be  a  full  dis- 
charge to  the  tenant  pajring  such  fine,  and  no 
person  obtaining  such  receipt  should  be  an- 
swerable, nor  his  lease  liable  to  impeachment 
for  the  misapplication  of  the  fine,  or  a  breach 
of  trust  or  excess  by  the  trustees.  HM,  no 
objection  to  a  lease  containing  a  receipt  from 
the  trustees  for  the  fine,  that  the  fine  was 
paid  in  bills  or  notes,  or  that  it  was  paid  into 
the  hands  of  a  third  person,  agent  for  the 
tenant  for  life,  but  who  acted  for  the  trustees. 

A  lease,  made  under  a  power  requiring  the 
rent  to  be  reserved  payable  during  the  con- 
tinuance of  the  lease,  bore  date  in  June  1827, 
and  reserved  the  first  half-year's  rent  on  the 
Ist  of  May  then  next.  Hei€l,  that  the  lease 
was  not  thereby  avoided,  though  no  rent  ap- 
peared payable  from  June  to  Nov.  1827,  espe- 
cially since  the  objection  was  not  mentioned 
in  the  bill ;  for,  if  it  had  been  mentioned, 
deft,  might  have  made  a  case  to  explain  it, 
or  to  be  relieved  against  it. 

A  power  required  that  in  leases  of  premises 
then  in  lease  tne  rent  reserved  should  not  be 
less  than  the  rent  then  payable  out  of  the 
same  premises.  A  lease  of  1767  had  demised 
quays  and  other  premises,  with  liberty  to  re- 
ceive Quayage  not  exceeding  two  pence  per 
ton.  A  lease  of  1827,  made  under  the  power, 
demised  the  quays  and  premises  described  as 
in  the  lease  of  1767,  together  with  the  wharf- 
age and  quayage  of  all  ships  and  vessels  resort- 
ing to  the  quays  and  docks  (^without  any 
limitation  of  the  rate  per  ton),  at  a  rent  of  the 
same  amount  as  was  reserved  in  1767;  to 
which  it  was  objected  that  the  same  rent  was 
not  reserved,  as  the  renewal  included  addi- 
tional premises.  Held,  not  a  valid  objection, 
as  the  rent  was  not  reserved  out  of  the  quay- 
age, and  by  the  removal  of  the  restriction  the 
lessor  passed  nothing  new. 

By  a  subsequent  lease  of  1831,  reciting  that 
the  unlimited  quayage  was  included  by  mis- 
take in  that  of  1827,  the  premises  as  originally 
leased  were  demised  at  the  same  rent  and  fine 
as  in  the  lease  of  1827,  and  the  unlimited 
quayage  at  a  small  additional  fine  and  rent. 
JTdcf,  that  the  lessee  could  rely  on  the  lease 
of  1881,  which  would  have  been  valid  if  made 
in   1827  when  the  principal  sum  was  paid. 


though  periiaps  impeachable  if  originating  in 
1881. 

The  nature  of  a  right  of  quayage  or  wharf- 
age considered. — Marquts  of  Donegal  v.  Greg. 
18LE.  R.12.    (C.) 

1.  By  settlement,  made  on  the  marriage  of 
K.  with  R.,  the  lands  of  C,  held  by  lease  for 
lives  renewable  for  ever,  were  limited  to  K. 
for  life,  with  remainder  to  the  sons  of  the 
marriage  successively  in  quan  tail;  and  in 
default  of  sons,  to  the  daughters  as  tenants 
in  common,  with  the  usual  power  to  K.  to 
make  leases  in  possession  for  any  term  not 
exceeding  three  lives,  or  thirty-one  years. 
There  were  issue  of  the  marriage  two  daugh- 
ters. R  died,  and  K.  married  M.,  by  whom 
he  had  several  children.  K.,  a  few  days  be> 
fore  his  death,  **  being,**  as  the  petition  stated, 
"  in  a  very  weak  state  of  health,  and  knowing 
that  he  had  but  a  short  time  to  live,  and  with 
a  view  of  making  a  provision  for  the  said  M. 
and  her  children,  and  in  order  to  enable  them 
to  support  themselves  by  their  industry  after 
his  death,"  executed  an  agreement  in  the  fol- 
lowing terms: — **I  agree  to  give  a  lease  of 
the  lands  of  C,  now  in  my  possession,  to 
Messrs.  J.  and  P.  B.,  of  S.,  in  the  county  of 
D.,  for  the  term  of  thirty-one  years,  or  three 
lives,  for  the  sum  of  £1.  10s.  per  Irish  acre; 
said  lease  to  be  for  the  benefit  of  my  wife,  M. 
K.,  and  her  children ;  and  the  lives  to  be  J^ 
N.,  and  R.  K.,  my  three  sons — T.  K.  Witness 
present,  J.  K.— J.  M."  This  agreement  did 
not  appear  to  have  been  delivered  to  the 
trustees  during  the  life  of  K.,  and  was  not  set 
up  by  them,  or  M.,  and  her  children,  until 
some  months  after  his  death;  but  the  rent 
reserved  by  it  did  not  appear  to  be  under  the 
value  of  the  lands.  Heldy  that  M.  and  her 
children  were  entitled  to  have  a  lease  exe- 
cuted by  the  daughters  of  K.,  pursuant  to  the 
terms  of  the  agreement. — King  v.  Boneg.  5  I. 

C.  R.  64.    (C.) 

2.  The  Court  has  not  power,  under  the  Set- 
tled EsUtes  Act  (19  &  20  Fic,  c.  120),  to 
grant  a  power  to  lease  in  reversion. 

The  Court's  order,  granting  leasing  powers 
under  that  Act,  does  not  dispense  with  the 
necessity  of  the  party,  who  takes  a  lease,  in- 
vestigating the  title. — Ex  parte  Henchv,  8  L 
Jur.N.  S.  73.    (R.) 

8.  Lands  were  vested  in  three  trustees,  upon 
trusts,  in  strict  settlement,  with  a  leasing 
power  to  be  exercised  by  two  out  of  the  three 
trustees,  with  the  consent  of  the  tenant  for 
life.  A  lease  was  executed  in  1808  by  one  of 
the  trustees,  with  the  consent  of  the  tenant 
for  life.  D.,  the  first  tenant  in  tail,  attained 
age,  and,  in  1819,  the  property  was  resettled. 
In  1831  the  tenant  for  life  died,  and  D.  re- 
ceived the  rent  reserved  by  the  lease  of  1808 
up  to  1843,  when  he  purchased  the  lessee's 
interest,  and  took  possession  of  the  lands 
comprised  in  the  lease,  but  did  not  take  a 
conveyance.  On  an  ejectment  brought  by  a 
judgment  creditor  of  the  lessee,  judgment  for 
the  ptf.  was  given  for  one-third.    Hdd,  that 

D.  was  entitled  to  a  perpetual  injunction 
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agminst  the  judgment  creditor,  relying  on  the 
legal  estate  in  the  one-third  derired  hj  him 
from  the  trustee. — Denny  v.  Busteed,  7  I.  C.  R. 
201 ;  3  I.  Jnr.  N.  S.  377.  (C.>— [Affd.,  8  I.  C. 
R.49.    (C.A.)] 

1.  A.,  tenant  for  life,  with  a  leasing  power, 
remainder  to  B.  in  tail,  executed  a  disentail- 
ing deed,  'wiierehy  they  conveyed  the  estate 
to  the  use  of  A^  for  life,  remainder  to  the 
use  of  B.,  in  fee.  Held,  that  A.*8  leasing 
power  was  not  extinguished. 

A  remainderman  is  not  bound  by  a  contract 
for  a  lease  with  the  tenant  for  life,  unless  it  be 
binding  within  the  provisions  of  the  Statute 
of  Frauds,  and  within  the  power  of  the  tenant 
for  life.  He  is  not  afFected  by  part  perform- 
ance by  the  tenant  for  life. 

A  written  proposal  was  sent  to  a  tenant  for 
life,  for  a  lease  for  three  lives  or  thirty-one 
years,  at  a  rent.  He  replied  that  he  had  not 
power  to  execute  such  a  lease ;  but  **  If  you 
choose  to  take  the  lease  in  the  usual  way,  I 
will  allow  yon  £20  to  get  up  a  cottage,  and  a 
lease  for  your  own  life."  Held,  that  as  the 
answer  was  not  a  simple  acceptance,  but  in- 
troduced new  terms,  the  proposal  and  answer 
were  not  a  sufficient  agreement  within  the 
SUtute  of  Frauds.— 0*Fay  v.  Burke,  8  I.  C.  R. 
226.    (R.)— [Affirmed,  i6id;  511.    (C.A.)] 

2.  B.  recovered  a  verdict  for  £500  against 
C^  as  tenant  for  life,  who  had  power  to  make 
leases  for  three  lives  or  thirty-one  years,  at 
the  best  rent  and  without  fine.  C,  in  con- 
sideration of  B.*8  releasing  him  from  the 
amount  of  the  verdict,  made  such  a  lease  to 
him  at  a  reduced  rent.  The  leasing  power 
was  contained  in  a  settlement  which  em- 
TOwered  C.  to  raise  ^£500  out  of  the  lands. 
Heid,  that  this  power  authorised  the  accept- 
ance of  a  fine  upon  the  making  of  a  lease. — 
Scania*  v.  McCarthy,  6  I.  Jur.  N.  S.  145.   (C.) 


V.  What  asb  constsued  usual  Powebs. 


VL  Power  to  APPonrr  to  Childrek. 

8.  A  marriage  settlement  conveyed  free- 
holds upon  trust  to  permit  and  suffer  them  to 
be  enjoyed  for  ever  by  the  issue  male  of  the 
marriage,  in  such  shares  and  proportions  as  the 
father  should  appoint. 

The  father,  by  indenture,  reciting  the  set- 
tlement, in  consideration  of  his  eldest  son 
waiving  and  relinquishing  all  claim  and  de- 
mand whatsoever,  or  right  as  one  of  the  issue 
male  of  the  marriage,  under  the  power  of  ap- 
pointment, and  which  he  did  thereby  waive 
and  relinquish,  and  for  ever  quit  claim,  and 
diacharge  the  father  thereof,  conveyed  other 
lands  to  a  trustee  for  the  son  and  his  issue. 
£Mdj  that  the  father  was  entitled  to  that 
share  of  the  settled  property,  to  which  the 
eldest  son  was  entitlea  in  default  of  appoint- 
ment.—jBontm  V.  B^  2  Jon.  798.    (E.E) 

4.  When  a  power  is  given  to  appoint  a  fund 
among  the  children  as  the  parent  shall  direct, 
and  one  child  is  advaneed  by  the  parent  out 
of  his  own  funds  a  portion  equivalent  to  the 


share  which  such  child  would  have  taken  in 
the  settled  fund,  if  no  appointment  had  been 
made,  the  effect  of  it  is  to  increase  the  shares 
of  the  other  children,  and  not  to  make  the 
advanced  child's  share  part  of  the  parent's  as- 
sets.—Broum/otr  V.  TheEarlo/Meaih,  2 1.  £.  R. 
383.    (C.) 

5.  By  marriage  settlement  lands  were  con- 
veyed to  A.  (the  intended  husband),  his  heirs, 
and  assigns  ;  and  if  A.  died,  leaving  one  son 
or  more  sons  on  the  body,  &c.,  the  elder  of 
such  sons,  and  the  heirs  male  of  his  body,  to 
be  always  preferred  before  the  younger ;  with 
power  to  A.  **  to  make  such  reasonable  provi- 
sion as  he  should  think  fit  for  such  younger 
child  or  children ;"  and  if  A.  died  leaving  no 
son,  but  leaving  one  or  more  daughters,  then 
to  her  or  them  (on  attaining  age  respectivelv), 
their  heirs  and  assigns,  share  and  share  alike. 
A.,  having  four  sons  and  four  daughters ;  by 
will,  charged  the  lands  with  £1500  to  be  di- 
vided amongst  the  younger  children  as  therein 
directed.  The  first  taker  disputed  A.*s  right 
to  charge  in  favour  of  daughters,  one  of  whom 
thereupon  filed  a  bill  to  raise  her  share  of  the 
£1500.  Held,  that  the  power  was  well  exer- 
cised ;  and  that,  since  the  intent  of  the  settle- 
ment evidently  was  to  provide  for  all  the 
children,  the  Court  woula  effectuate  it,  and 
support  the  appointment,  by  transposing  the 
clause  creating  the  power,  and  that  contain- 
ing the  limitation  to  the  daughters  in  the 
event  of  there  not  being  a  son ;  by  which  trans- 
position the  words  "such  younger  children" 
would  include  both  sons  and  daughters. — 
Fenton  v.  F.,  1  Dr.  &  Wal.  66.    (C.) 

6.  A.,  having  a  power  to  appoint  a  sum 
amongst  his  children,  by  will  gave  a  share  of  it 
to  his  daughter  **  to  have  him  properly  buried, 
and  to  pay  what  small  debts  he  might  owe  at 
his  death."  Heldj  a  bad  appointment. — Hay 
V.  Watkins,  5  I.  E.  R.  273 ;  3  Dr.  &  War.  339 : 
2  Con.  &  L.  157.    (C.) 

7.  By  marriage  settlement  lands  were  set- 
tled upon  the  husband  for  life ;  remainder  to 
the  use  of  all  and  every  or  such  one  or  more 
of  the  children  of  the  marriage,  for  such  es- 
tate, not  exceeding  an  estate  in  tail  male,  as 
the  husband  should  appoint ;  in  default  of  ap- 
pointment, to  the  first  and  other  sons  of  the 
marriage  in  tail  male. 

By  deed  poll  the  father,  A.,  appointed  the 
settled  lands  in  tail  male  to  his  eldest  son,  B., 
who  had  just  attained  age.  Four  days  later, 
A.  and  B.  demised  part  of  these  lands  for  lives 
renewable  for  ever.  The  consideration  for  the 
lease  was  £1600,  which  the  lease  stated  to  be 
applied  in  paying  debts  affecting  A.'s  estate, 
and  renewal  fines  then  due. 

In  1807,  B.,  in  consideration  of  the  several 
debts  paid  for  him  by  A.,  and  of  the  trust  and 
confidence  reposed  in  him  by  A.,  conveyed  the 
settled  lands,  and  all  his  interest  therein,  to 
A.,  his  heirs  and  assigns. 

B.  died  intestate  and  without  issue.     A. 

survived,  and  devised  the  lands,  charged  with 

legacies,  to  the  use  of  his  two  surviving  sons 

!  in  equal  scares,  as  tenants  in  common.  Four- 
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teen  jfx^  after  A/s  death,  the  third  son  filed 
this  hill  to  carry  into  execution  the  trosts  of 
that  will. 

The  House  of  Lords,  rerersing  the  decree  of 
the  Court  helow,  declared,  that,  before  any 
adjudication  could  be  had  on  A/s  title  to  dis- 
pose of  the  lands,  an  enquiry  should  be  insti- 
tnted  into  the  ralidity  of  the  appointment. 

The  Master  enquired,  and  reported  that,  at 
the  time  of  the  execution  of  the  appointment 
and  lease,  there  appeared  upon  record  as 
against  A.,  judgments  to  the  amount  of  X2400; 
that  they  were  all  satisfied  on  the  same  day, 
beinff  a  day  after  the  execution  of  the  lease  ; 
but  that  he  could  not  state  how  the  consider- 
ation money  for  the  lease  had  been  applied, 
no  cTidence  of  the  manner  of  its  application 
having  been  laid  before  him,  save  so  far  as 
the  statements  in  the  deed  of  appointment, 
and  in  the  conveyance  of  1837  relative  thereto, 
and  the  facts  relating  to  the  judgments,  might 
be  deemed  evidence  thereof.  The  report  then 
found  that  the  deed  of  appointment  was  valid. 

The  cause  coming  on  to  be  heard  upon  this 
report.  Htldy  that  the  deed  of  appointment 
and  the  conveyance  of  1807  were  fraudulent 
and  void,  as  constituting  a  dealing  by  a  father 
for  the  benefit  of  himself,  and  not  of  the  ap- 
pointee, his  son ;  and  that  they  ought  to  be 
set  aside. 

When  a  power  is  vested  in  a  father,  and  he, 
in  exercising  it,  makes  a  stipulation  for  his 
own  benefit,  this  Court  considers  such  a  dis- 

J position  as  >  a  fraud  upon  the  power.  The 
raud  consists,  not  in  the  selection  by  the 
father  of  one  child  in  preference  to  another, 
but  in  the  arrangement  which  makes  the  ap- 
pointment, though  in  form  to  the  child,  in 
effect  an  appointment  to  the  father  himself. 

To  render  such  an  appointment  fraudulent, 
it  need  not  be  wholly  lor  the  father's  benefit : 
that  it  is  partly  so,  suffices. 

Sembk — ^That  the  father's  will  could  not  be 
supported  as  an  execution  of  the  power  re- 
served by  the  marriage  settlement. 

If  the  appointment  failed —  Qucrre,  as  to  the 
operation  of  the  conveyance  of  1807  ?  How 
far  was  the  power  affected  by  the  union  of 
both  estates  in  the  father  ? — Jadacn  v.  J^,  Dr. 
Bep.  temp.  Sugden  91.    (C.) 

1.  Lands,  devised  to  three  sons  in  such 
shares,  &c.,  as  A.  should  appoint ;  in  default 
of  appointment,  as  tenants  in  common,  were 
settled  by  A.'s  direction  thus: — each  son*s 
share  on  himself  for  life,  remainder  (if  he 
married  with  A.'s  consent,  but  not  otherwise) 
to  secure  a  jointure,  subject  to  A.'s  appoint- 
ment, to  such  woman  or  women  as  the  son 
should  80  marry ;  with  a  power  to  the  son  (if 
he  married  with  such  consent,  but  not  other- 
wise) to  charge  £500  for  his  younger  children  ; 
remainders  in  strict  settlement.  One  son 
married  twice  ;  on  the  first  occasion,  with  A.*s 
consent ;  on  the  second,  after  A.*s  death.  Held^ 
that  consent  to  the  first  marriage  did  not  dis- 
pense with  the  necessity  of  consent  to  the 
second  ;  but  that,  on  the  apparent  intention 
(A.'8  death  having  rendered  the  condition  im- 
possible of  fulfilment),  the  powers  had  not 
ceased,  and  might  be  exercised  in  favour  of 


the  second  wife  and  the  children  of  the  second 
marriage. 

A.,  having  power  to  charge  £500,  and  ap- 
point it  among  his  younger  children,  by  ar- 
ticles on  his  first  marriage,  charged  it  for  the 
benefit  of  the  younger  children  of  that  mar- 
riage. He  married  again.  There  were  younger 
children  of  both  marriages.  By  will,  A.  ap- 
pointed nominal  shares  to  the  children  of  the 
first  marria^ ;  and  the  bulk  to  those  of  the 
second.  Ildd,  that  the  power  included  all 
younger  children ;  that  after  the  second  mar- 
riage, the  articles  became  invalid  as  an  ap- 
pointment ;  and  that  the  power  might  be  re- 
exercised  ;  but  that  the  power  was  controlled  b j 
the  articles,  which  amounted  to  a  contract  to 
exercise  it  substantially  in  favour  of  the  child- 
ren of  the  first  marriage  ;  that  the  testamen- 
tary appointment  was  invalid ;  and  that  the 
fund  should  be  divided  equally  among  the 
younger  children  of  the  first  marriage  and 
those  of  the  second,  as  a  class. — Greene  v.  G^ 
8  L  E.  R.  473 ;  2  Jon.  &.  L.  629.    (C.) 

2.  When  a  power  of  appointing  amongst  his 
children  is  vested  in  a  father ;  and  he,  in  ex- 
ercising it,  makes  a  stipulation  for  his  own 
benefit,  this  Court  considers  that  disposition 
a  fraud  upon  the  power.  The  fraud  consists, 
not  in  the  father  s  selection  of  one  child  In 
preference  to  another,  but  in  the  arrangement 
being,  though  in  form  to  the  child,  in  effect 
an  appointment  to  the  father  himself. 

To  render  such  an  appointment  fraudulent 
it  need  not  be  wholly  for  the  father's  benefit, 
that  it  is  partly  so  suffices. — Jackson  v.  •/., 
Dr.  Rep.  tenq).  Sugden,  91.    (C.) 

8.  Estates  were  settled,  after  the  death  of 
the  husband  and  wife,  to  trustees  for  a  term, 
and,  subject  thereto,  to  the  husband  in  fee. 
The  trusts  of  the  term  were,  if  the  wife  died 
in  the  life  of  the  husband  leaving  children 
living  at  her  death,  to  raise  £8000  for  the  por- 
tions of  such  children,  to  be  divided  between 
them  in  such  shares  as  the  husband  should  by 
deed  or  will  appoint.  The  husband  died,  leav- 
ing the  wife  and  several  children  him  surviv- 
ing ;  and  hy  will  devised  part  of  the  settled 
lands  to  his  eldest  son,  in  strict  settlement, 
with  powers  of  jointuring  and  charging  por- 
tions for  his  younger  children  ;  other  part  of 
the  settled  lands  to  his  second  son  in  like 
manner;  and,  after  reciting  that  he  had,  by 
his  settlement,  a  power  of  appointing  £8000 
amongst  his  children,  he,  in  pursuance  of  said 
power,  and  of  every  other  power  to  him  re- 
served, gave  and  appointed  the  £8000  amongst 
his  children,  in  certain  proportions,  and 
charged  it  upon  the  lands,  //e/d^  that  al- 
though the  contingency  upon  which  the  power 
was  given,  and  to  provide  for  which  the  par- 
ticular fund,  the  £8000,  was  created,  never 
happened,  the  gift  to  the  children  by  the  will 
was  good,  and  took  effect  out  of  the  estate  of 
the  husband. — Mandtville  v.  Roe,  1  Jon.  &  L. 
371 ;  7  I.  E.  a  253.     (C.) 

4.  A.  was  tenant  for  life,  remainder  to  his 
children  as  he  should  appoint,  remainder  in 


S 


To  appoini  to 


[POWERS.] 


Children. 


757 


def  Aolt  of  appointment  among  them  eqaallr. 
A.  joined  witn  his  eldest  son  in  fines  and  a 
recorery,  and  afterwards,  hj  an  innocent  con- 
Tejance  which  the  son  signed,  conTeyed  to  a 
purchaser,  the  entire  purchase  money  being 
paid  to  the  father.  Held,  that  as  the  trans- 
action, if  formal,  wonld  hare  been  in  f rand 
of  the  power,  it  conld  not  be  aided  so  as  to 
gire  it  operation,  first,  as  an  appointment, 
and  then  as  a  conreyance  to  a  purchaser ;  bnt 
that  whaterer  interest  the  son  nad  at  the  time 
passed  by  the  deed. 

SemUe — ^That  as  the  parties  intended  to  con- 
Ttj  wholly  independently  of  the  power,  the 
deed  conld  not  be  construed  as  an  appoint- 
ment to  the  son  and  a  conreyance  by  him  to 
the  purchaser. — Tkompfcn  r.  Simpson,  8  L  E. 
R  55 ;  2  Jon.  &  L.  110.  (C.)— [iSee  the  decree, 
1  Dr.  &  War.  469.    (C.)J 

1.  v.,  haring  a  nower  to  give  a  fund  to  all 
and  erery  her  child  or  children,  and  to  exclude 
any  one  or  more  of  them,  in  such  shares  and 
at  such  times  she  should  by  will  appoint ;  after 
reciting  by  will  that  her  daughter  C.  had  en- 
tered a  couTcnt ;  bequeathed  £1000,  part  of 
the  fund,  if  C.  should  change  her  mind  and 
return  to  her  family  and  friends,  in  trust  to 
pay  the  interest  to  C.  for  life ;  remainder  to 
C.  s  children,  if  any ;  and,  if  C.  did  not  leare 
the  conrent,  or,  having  done  so,  left  no  issue, 
that  £1000  was  to  go  to  V.'s  other  children. 
C.  continued  in  the  couTcnt.  Held,  that  this 
was  a  gift  on  a  contingency  authorised  by  the 
power,  and  that  C.  was  not  entitled  to  the  in- 
terest or  any  of  it,  as  if  the  £1000  had  re- 
mained unappointed ;  but  that  the  interest 
went  with  the  principal,  which  should  be  in- 
rested  with  liberty  to  the  legatees  in  re- 
mainder to  appW  for  it  on  C.'s  death.- Ca«{^Se2(/ 
T.lfa9iare,8I.£:.R.164;2  Jon.&L.141.   (C.) 

2.  Strong  suspicion  that  a  father's  appoint- 
ment to  his  son  was  for  the  father's  benefit, 
and  was  a  fraud  upon  the  power,  does  not 
sniBce  to  aroid  the  transaction. — Hamilton  t. 
Kirwau,  8  L  £.  B.  278;  2  Jon.  &  L.  393. 
(C.) 

8.  A  father  baring  a  power  to  appoint  an 
estate  to  the  use  of  all  and  every  his  child  and 
children  for  any  estates  or  interests,  and  in 
any  shares,  and  subject  to  any  charges  and 
payments  to  one  or  more  of  them,  devised  the 
estate  in  trust  to  apply  the  rents,  until  the 
eldest  son  attained  age,  to  the  maintenance 
and  education  of  all  the  children,  and  there- 
oat  to  pay  the  interest  of  his  debts  and  so 
much  of  the  principal  as  the  surplus  would 
reach.  He  charged  the  esUte  with  £3000  for 
the  younger  children,  and  if  the  eldest  son 
should,  by  business,  or  marriage,  or  otherwise, 
be  enabled  to  pay  off  the  £3000,  directed  that 
the  trustees  should  convey  the  lands  to  him, 
and  if  the  eldest  son  should  not  pay  it,  to  the 
second  or  third  sons  on  the  same  conditions ; 
and  if  none  of  the  sons  should  take  or  accept 
the  estate,  that  the  trustees  should  sell  the 
estate  and  pay  off  the  father's  debts,  and  di- 
vide the  surplus  among  all  the  children.  Held, 
that  the  will  was  a  good  equitable  execution 


of  the  power,  the  portion  of  it  which  exceeded 
the  power  being  separable,  and  the  £3000 
bein^  a  charge,  and  not  a  personal  condition. 
^Richardson  v.  Simpson,  9  1.  £.  R.  367  ;  3  Jon. 
&L.640.    (C.) 

4.  Three  policies  of  insurance  on  the  set- 
tlor's life  were  assigned  by  a  voluntary  deed 
on  trust  for  A.,  and  his  other  children,  in  such 
shares,  &C.,  as  he  should  appoint.  He,  on  A.'s 
marriage,  appointed  to  her  £2000  out  of  the 
sums  securea  by  the  policies.  He  made  a 
similar  appointment  on  B.'s  marriage.  By 
will  he  appointed  £2000  to  each  of  the  other 
children.  Two  of  the  policies  having  dropped 
before  his  death — Had,  that  the  sums  given 
to  A.  and  B.  should  be  paid  in  full,  according 
to  the  priorities  of  the  appointments,  and  the 
entire  loss  fall  on  the  other  objects. — Borough 
T.  Close,  1 II.  £.  R.  391.    (C.) 

5.  £8000  were  bequeathed  in  trust  for  E.,  for 
her  separate  use  for  life ;  and  at  the  decease 
of  E.  that  two- thirds  of  the  sum  should  be 
and  remain  for  the  use  of  the  child  and  child- 
ren of  the  said  E.,  and  the  remaining  third 
thereof  she  should  be  at  liberty  to  dispose  of 
by  her  will ;  and  failing  such  disposition,  that 
the  remaining  third  should  go  to  the  use  of 
the  said  child  or  children  in  equal  proportions. 
By  settlement,  executed  upon  E.  s  marriage, 
she,  according  to  her  right  and  interest  therein, 
and  in  consideration  of  the  marriage,  assigned 
the  £8000  in  trust,  after  the  decease  of  the 
survivor  of  E.  and  her  husband,  if  there  should 
be  issue  one  or  more  children,  to  pay  it  among 
such  issue  as  they  should  by  deea  or  will  ap- 
point ;  in  default  of  appointment,  to  the  issue 
in  equal  shares.  E.  covenanted  for  further 
assurance.  There  were  two  children.  E.,  in 
virtue  of  the  power  given  her  by  the  will  of 
her  father,  and  of  all  other  powers  enabling 
her  in  that  behalf,  devised  and  bequeathed 
one-third  of  £8000  in  trust  to  pay  two  legacies 
to  strangers ;  and  as  to  the  residue  of  said  one- 
third,  in  trust  for  the  use  of  one  of  the  child- 
ren, whom  she  appointed  residuary  legatee. 
Hdd,  that  the  will  of  E.  was  an  ineffectual 
appointment  of  the  one-third  so  far  as  it  was 
inconsistent  with  the  trusts  of  the  settle- 
ment, and  therefore  the  appointment  of  the 
two  legacies  to  strangers  was  void ;  bnt  that 
the  appointment  of  the  residue  to  the  child  of 
E.  was  valid. 

The  donee  of  a  power,  although  to  be  exe- 
cuted by  will  only,  may  bind  himself  not  to 
execute  it,  or  not  to  execute  it  except  under 
restrictions. — In  re  Chambers,  11  L  £.  B.  518. 
(B.) 

6.  Two  sums  were  charged  on  real  estate, 
to  be*divided  among  the  younger  children  of 
A.;  one  sum  in  such  proportions,  &c.,  the 
other  in  such  shares,  &c.,  manner  and  form, 
as  he  should  appoint.  A.'s  will  recited  the 
powers,  and  directed  his  executors  to  raise 
the  two  sums,  and  apply  them,  together  with 
the  rest  of  his  personal  estate,  in  discharging 
legacies  bequeathed  to  his  younger  children. 

SenAle — A  good  execution  of  the  powers. — 
Van  Reitzenstein  v.  Magan,  12  I.  £.  B.  415. 
(B.) 
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1.  A  power  of  appointmeDt  under  a  will 
enabled  R.  to  **  charge  and  incumber  the 
lands,  &c^  for  his  younger  children,  lawfully 
begotten,  with  a  sum  not  exceeding  £2000. 
R.  was  tenant  for  life,  and  in  embarrassed 
circumstances,  and  his  creditors  were  in  pos-r 
session  of  the  rents.  In  pursuance  of  the 
power,  R.  charged  £2000  for  his  two  daughters, 
share  and  share  alike,  with  interest  from  the 
date  of  the  deed  until  payment.  Bill  filed 
after  the  death  of  R.,  by  the  sunrivor  of  the 
daughters,  to  raise  her  share  and  that  of  her 
sister  to  whom  she  was  personal  representative. 
Heldy  that  R.  being  dead,  and  it  appearing  that 
there  was  no  other  issue,  the  power  was  legally 
exercised,  and  the  ptf.  entitled  to  a  decree, 
with  arrears  of  interest  for  six  years  before 
the  filing  of  the  ^WL—HintU  t,  H^  2  L  Jur. 
106.  ^  (C.) 

2.  By  marriage  settlement  of  1809,  lands 
were  limited  to  M.  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  and  a  portion  was 
provided  for  younger  children,  subject  to  ap- 
pointment. In  1834,  M.,  and  G.  his  eldest 
son,  ioined  in  a  recovery  of  part  of  the  lands, 
which  were  then  charged  with  a  large  sum; 
and  limited  them  to  M.  for  life,  remainder  to 
G.  for  life,  and  to  his  first  and  other  sons  in 
tail,  remainder  to  S.,  the  second  son.  In 
1887  M.  appointed  part  of  the  sum  provided 
for  younger  children,  by  the  deed  of  1809,  to 
his  daughter  L.,  and  the  remainder  to  S.  In 
1848  G.  died,  and  S.  thereby  became  entitled 
to  the  estate  under  the  deed  of  1834.  Held, 
that  he  did  not  thereby  lose  his  right  to  the 
portion  provided  by  the  settlement  of  1809, 
mnd  appointed  by  the  deed  of  1837. — Tennison 
v.  Moore,  2  I  Jur.  196.  (C.>— [Affg.  s.  c,  18 
I.  E.  R.  424.  (R.)— Followed :  In  re  NorcoU*a 
Estate,  14  I.  C.  R.  816.    (L.E.C.)] 

3.  A  deed  of  appointment  is  not  invalid 
because  executed  for  the  purpose  of  making 
title;  but  is  invalid  if  a  pecuniary  benefit 
results  directly  from  its  execution  to  the  donee 
of  the  power.— IFeir  v.  ChamJky,  4  I.  Jur.  1. 
(C.) 

4.  £8000  were  charged  on  E.  by  a  marriage 
settlement,  as  portions  for  children,  to  be 
divided  between  them  in  such  proportions, 
and  to  vest  in  and  be  paid  to  such  children 
respectively,  at  and  upon  such  age,  days,  or 
times,  and  to  be  subject  to  such  charges,  pro- 
visoes, and  limitations  (such  charges  orlimita- 

.  tions  beinff  foe  the  benefit  of  some  or  one  of 
them),  and  in  such  manner  as  W.,  the  younger, 
by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  or  by  his  last  will,  should 
direct  or  appoint ;  in  default  of  appointment 
to  be  equally  divided  among  such  children, 
share  and  share  alike,  the  shares  of  sons  to 
be  paid  at  twenty-one,  and  the  shares  of 
daughters  at  twenty-one  or  marriage.  W.,  by 
will,  bequeathed  £2000  to  his  wife,  and  the 
interest  of  the  remainder  of  the  money  of 
which  he  might  die  possessed,  for  her  own  use 
and  for  the  maintenance  and  education  of  his 
two  daughters;  and  charged  K.,  as  he  was 
entitled  to  do  by  his  marriage  settlement,  with 


£8000,  which,  together  with  the  residue  of  his 
fortune,  he  wished  to  be  divided  in  equal 
shares  between  his  two  daughters.  He  left 
the  residue  of  his  fortune  in  money,  after  pay- 
ing the  £2000,  to  his  wife,  top^ther  with  the 
sum  of  £8000  charged  upon  £,  to  be  equally 
divided  between  them;  the  entire  to  liNelong 
to  either  of  his  daughters,  should  the  other 
not  arrive  at  the  age  of  eighteen  years.  Heldt 
that  the  will  operated  as  an  execution  of  the 
power  under  the  settlement,  and  that  the 
portions  of  the  daughters  vested  at  the  testa- 
tor's death,  and  bore  interest  from  that  date. 
Murphy  V.  Jf .,  8  I.  C.  R.  96 ;  4  L  Jur.  273.  (C.) 

6.  A  power  to  appoint  to  and  amongst 
children,  in  such  shares  and  proportions,  or 
to  appoint  a  sum  '*to  be  divided  to  and 
amongst  children  in  such  shares,"  &c^  as 
the  donee  of  the  power  shall  appoint,  doet 
not  authorise  the  exclusion  of  any  of  the 
children. 

The  statute  as  to  illusory  appointments 
(1  W,  4,  c.  46)  validated  in  Equity  an  ap- 
pointment of  a  nominal  or  illusory  share, 
which  was  legally  valid ;  but  did  not  rail- 
date  in  fUjuity  an  appointment  which,  be- 
cause some  of  the  obiects  of  the  power  were 
excluded,  was  invalid,  both  at  Law  and  in 
Equity. 

When  a  power  of  appointment  does  not 
warrant  the  exclusion  of  any  of  its  objects, 
an  appointment  to  some  of  them,  and  if  they 
die  under  age,  and  without  issue,  to  the 
others,  is  invalid. 

A  fund  was,  by  a  marriage  settlement, 
directed  to  be  divided  among  children,  as  the 
husband  or  wife,  or  the  survivor  of  them, 
should,  by  any  deed  or  writing,  or  by  ^his  or 
her  will  appoint.  The  wife  made  an  appoint- 
ment by  will,  which  the  husband  wrote  and 
proved.  Held,  that  the  will  was  inoperative, 
either  as  a  joint  appointment,  or  an  appoint- 
ment by  the  survivor. — Minchin  v.  M^  3  L  C. 
R.167.    (R) 

6.  A  father,  having  a  power  of  appointment 
over  property,  consisting  of  money  and  land, 
in  favour  of  his  two  children,  A.  and  B.,  by 
deed-poll,  reciting  that  £1000  had  been  paid 
to  A.,  as  a  marriage  portion,  out  of  the  trust 
fund,  and  that  it  was  intended  as  her  share 
of  the  trust  fund,  and  a  satisfaction  of  her 
claim  thereon,  appointed  and  declared  that 
the  £1000  should  be  the  full  share  of  A.; 
and  appointed  the  remainder  of  the  property 
to  B.  By  a  deed,  executed  five  days  after- 
wards, reciting  a  mortgage  by  the  father,  of 
property  not  the  subject  of  the  power,  to 
secure  a  portion  of  the  trust  fund  lent  to  him ; 
and  that  the  father  was  indebted  in  another 
sum  of  £200,  and  that  he  had  agreed  to  convej 
his  equity  of  redemption,  in  consideration  of 
B.,  the  son,  securing  an  annuity  to  his  mother, 
and  charging  the  equity  of  redemption  with 
the  debt  of  £200;  the  father  conveyed  the 
equity  of  redemption  to  B.,  and  B.  charged  it, 
and  the  trust  property  which  had  been  ap- 
pointed to  him,  with  an  annuity  for  his 
mother,  and  with  the  debt  of  £200.  Held, 
in  the  absence  of  evidence  of  the  value  of  the 
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equity  of  redemption,  that  the  appointment 
could  not  be  impeached  bj  A^  as  against  a 
purchaser  without  notice  from  B.— 3ft2/!t  y. 
5/>ear,  3  L  C.  R.  804.    (C.) 

1.  A  marriage  settlement  recited  an  inten- 
tion to  secure  a  jointore  for  the  wife.  The 
property  (which  was  the  husband's)  was  rested 
in  trustees  to  secure  it,  subject  thereto,  upon 
such  uses,  and  for  such  persons  as  the  hus- 
band should  appoint  by  deed  or  will ;  in  de- 
fault thereof,  for  the  children  of  the  marriage, 
share  and  share  alike.  Held,  that  the  power 
was  a  general  one,  and  not  restricted  to  child- 
ren of  the  marriage,  by  the  subsequent  limi- 
tation in  their  favour. 

The  settlor,  bv  will,  referred  to  the  settle- 
ment ;  confirmed  the  jointure ;  and  bequeathed 
the  lands  nominatim,  and  all  his  other  property 
to  trustees  for  the  benefit  (in  the  erents  that 
happened)  of  his  only  daughter  (who  after- 
wards died  under  age,  &c.),  with  remainders 
orer ;  but  did  not  refer  to  the  power.  Held, 
that  the  power  was  well  executed  by  the  will 
in  farour  of  the  first  remainderman. — Lanauze 
T.  JfoZwig,  3  I.  C.  R.  354.    (C.) 

2.  Vtij  informal  documents  Ae2d^  in  farour 
of  a  child,  to  amount  to  the  exercise  of  a  power 
of  appointment. — Blake  v.  French,  5  I.  C.  B. 
246;  1  L  Jut.  N.  S.  60.    (C.) 

3.  By  indenture  executed  upon  his  mar- 
riage, A.  covenanted  to  convey  lands  to  uses 
in  strict  settlement.  The  indenture  provided 
that,  if  there  should  be  one  or  more  child  or 
children  of  the  marriage,  besides  an  eldest 
or  only  son,  such  child  or  children  should 
hare  the  sum  of  £2000,  to  be  payable  as  A. 
should  appoint;  in  default  of  appointment, 
to  be  equally  divided  among  such  younger 
child  or  children,  on  their  respectively  attain- 
ing age,  or  marnring.  A.  afterwards  conveyed 
the  lands  to  re-iessees,  to  hold  to  the  uses  and 
npon  the  trusts  declared  by  the  articles. 
There  was  issue  an  eldest  son  and  several 
younger  children.  All  the  younger  children, 
save  one,  died,  without  having  attained  a 
Tested  interest  in  the  fund,  held,  that  the 
yonnger  child,  who  attained  twenty-one,  was 
entitled  to  have  the  entire  sum  of  £2000 
raised  for  her  benefit.— /a  re  MartiiCi  Trusts, 
6LC.  R.211.    (C.A.) 

4.  M.  bequeathed  £4000.  upon  trust  for  his 
wife,  for  life ;  after  her  decease,  amongst  such 
d  his  children  as  should  be  then  living,  or 
the  issue  of  such  of  them  as  might  be  then 
dead,  in  such  shares  and  proportions  as  his 
wife  should  appoint;  in  default  of  appoint- 
ment amongst  such  of  his  children,  except  F. 
and  B.  (who  should  not  be  entitled  to  any 
share  thereof),  as  should  be  then  living,  and 
amongst  the  issue  of  such  of  them  as  should 
be  then  dead.  Held,  that  an  appointment 
excluding  any  of  the  children  could  not  be 
made  under  the  above  power. 

That  F.  was  an  object  of  the  power. — Wood- 
hck  v.  Makony,  6  I.  C.  B.  286 ;  2  I.  Jur.  N.  S. 
276.     (C.) 


6.  A«,  by  marriage  settlement,  in  Nov.  1828, 
conveyed  lands  to  trustees  for  a  term,  upon 
trust,  to  raise  £20.000,  of  the  late  currency, 
to  be  paid  to  and  divided  amongst  the  child- 
ren of  the  marriage,  in  such  shares,  manner, 
and  form,  at  such  ages,  days,  and  times,  and 
subject  to  such  restrictions,  as  A.  should  by 
deed  or  will  appoint.  There  were  eight  child- 
ren, some  of  whom  were  bom  after  1834.  On 
the  7th  of  Sept.  (April  in  the  judgment)  1848, 
A.,  by  will,  after  referring  to  his  power,  ap- 
pointed that  the  interest  of  the  £20,000  should 
be  paid  to  his  wife,  until  his  children  severally 
attained  age,  to  be  applied  to  their  mainte- 
nance in  such  proportions  as  she  should  judge 
right ;  provided  that  his  eldest  son,  S.,  should, 
on  his  attaining  the  age  of  twenty-three,  be 
paid  an  annual  sum  of  £45  ;  and  each  of  the 
remaining  children,  on  attaining  such  age,  the 
annual  sum  of  £30,  out  of  the  interest  of  the 
said  £20,000;  and  that  his  children,  on  re- 
spectively attaining  the  age  of  twenty-three 
years,  or  marrying  under  that  age,  with  con- 
sent, should  be  paid  the  following  sums  out 
of  the  said  charge— viz.,  S.,  £600,  and  to  each 
of  the  other  children  £2540;  and  if  any  of 
them  died  under  the  age  of  thirty-three  years, 
or  married  without  consent,  that  the  share  of 
the  child  so  dying  or  mairying,  should,  to- 
gether with  the  residue  of  the  sum,  be  distri- 
buted equally  amongst  the  younger  children, 
who  should  attain  the  age  of  thirty-three 
years,  or  marry  with  consent,  subject  to  the 
payment  of  the  annual  sums  before  mentioned, 
which  he  intended  to  be  paid  to  each  of  them 
until  he  or  they  received  their  portion  of  the 
charge.  Held,  a  valid  appointment  of  the 
shares  in  which  the  children  were  to  take. — 
Chogan  v.  Dipping,  6  I.  C.  R.  265 ;  2  I.  Jur. 
N.  S.  171.    ((;.) 

6.  A  testator,  having  a  power  of  appoint- 
ment among  his  children,  over  a  fund,  and 
also  having  other  property,  by  will,  after 
making  bequests,  directed  that  if  his  property 
exceeded  £4000,  the  excess  should  be  divided 
between  his  remaining  children ;  and  should 
either  of  them  be  dead,  leaving  a  family,  then 
his  or  her  portion  was  to  be  given  to  her 
children.  Held,  that  the  will  was  not  an  exe- 
cution of  the  power. — In  re  Dennis's  Trusts,  6 
I.  C.  R.422.    (R.) 

7.  By  the  marriage  settlement  of  L.  a  fund 
was  vested,  upon  trust,  after  the  decease  of 
L.  and  his  intended  wife,  for  their  children, 
as  L.  should  appoint ;  in  default  of  appoint- 
ment, equally.  There  was  a  hotch-pot  clause, 
but  no  advancement  clause  in  the  settlement. 

The  fund  produced  £4700,  and  was,  with 
£300  belonging  to  L.,  invested  on  mortgage. 
There  were  five  children.  In  1844,  on  Uie 
marriage  of  A.,  one  of  these  children,  L. 
settled  £1000  of  his  own  upon  A.,  her  hus- 
band, and  issue.  In  1845,  L.  made  his  will,  and 
thereby  appointed  and  bequeathed  the  £5000, 
invested  upon  mortgage,  as  to  £1000  to  J., 
another  of  his  daughters,  and  as  to  the  residue 
among  his  remaining  children,  except  A.  By 
the  will  he  also  bequeathed  £1200  to  the 
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trustees  of  A.*s  settlement,  for  her  benefit. 
In  1848,  L.,  on  the  marriage  of  J.,  gare  £1000 
of  his  own,  and  secured  £1200,  npon  trosts, 
for  J.,  her  husband,  and  issue.  By  a  subse- 
quent codicil,  L.  revoked  the  appointments 
and  bequests  made  to  J.  by  his  will,  in  conse- 
quence of  what  he  had  paid  and  secured  on 
her  marriage.  Held,  that  the  sum  appointed 
to  J.,  and  revoked  by  the  codicil,  was  to  go  as 
in  default  of  appointment. 

That  A.  and  J.  were  not  excluded  from 
sharing  in  the  said  sum. 

That  L.  could  not  be  taken  to  be  a  pur- 
chaser of  the  shares  of  A.  and  J.  in  the  unap- 
pointed  part  of  the  settled  f  and. — [Folkes  v. 
Weatem  (9  Ves.  456)  approved  of .]— iVb6/ett  v. 
Litc}\fudd,  7  I.  C.  k  575  ;  Dr.  Rep.  temp. 
Napier,  158.    (C.) 

1.  R.,  having  power  to  appoint  settled  lands 
among  his  children,  by  will,  in  1794,  which 
was  not  decided  to  be  a  due  execution  of  his 
power,  devised  the  settled  and  unsettled  lands 
to  his  eldest  son,  and  provided  for  his  daugh- 
ters charges  of  £500  each.  H.,  one  of  the 
daughters,  married  in  1806,  having  then  lately 
attained  age.  No  evidence  of  her  having  been 
aware  of  the  will  of  R.,  before  her  marriage, 
was  given,  but  a  receipt  in  1807  for  a  half- 
year's  interest,  signed  by  her  husband,  and  a 
copy  of  the  will,  in  his  handwriting,  were 
produced.  Hdd,  on  a  bill  filed  in  1833,  that 
the  Court  might  infer  that,  at  the  time  of  her 
marriage,  H.  knew  of  the  will  and  acquiesced 
in  its  provisions. — HaU  v.  Raymond,  8  I.  C.  R. 
83 ;  Dr.  Rep.  Ump,  Napier,  80.    (C.) 

2.  By  marriage  articles,  it  was  agreed  that 
the  interest  of  the  amount  of  a  policy  of  as- 
surance, effected  on  the  husband  s  life,  should 
be  applied,  first,  in  payment  of  an  annuity  to 
the  wife,  and  that  the  remainder  of  the  in- 
terest should  be  paid  among  the  issue  of  the 
marriage,  in  such  shares  as  the  husband  and 
wife,  or  the  survivor  of  them,  should  by  deed  or 
will  appoint ;  in  default  of  appointment,  share 
and  share  alike ;  and  that  the  principal,  after 
the  death  of  the  wife,  should  remain  to  the  use  of 
their  issue,  in  such  manner,  and  in  such  shares 
And  proportions  amongst  them  as  the  husband 
and  wife,  or  the  survivor  of  them,  should  by 
deed  or  will  appoint ;  for  want  of  such  appoint- 
ment, share  and  share  alike.  The  articles 
•contained  a  covenant  to  execute  all  acts 
necessary  to  carry  them  into  execution.  The 
husband  survived  the  wife ;  but  by  a  codicil 
to  his  will  in  1854,  and  in  her  life,  he  willed 
and  devised  that  whatever  property  he  should 
die  possessed  of,  or  be  entitled  to,  either  f ree- 
hola  or  otherwise,  after  the  payment  of  his  just 
•debts  and  funeral  expenses,  should  be  equally 
tlivided  amongst  his  sons  and  daughters  which 
he  then  had.  or  might  have,  by  his  said  mar- 
riage ;  and  that,  on  the  death  of  either  of  his 
sons  or  daughters  by  that  marriage,  before 
they  attained  age,  the  share  or  shares  of  him 
or  her  should  be  equally  divided  amongst  the 
survivors ;  and  he  declared  it  to  be  his  will 
and  desire  that,  in  the  event  of  his  being 
entitled  to  any  property  not  named  in  his 
will,  which  contained  an  exclusive,  and  there- 


fore invalid  appointment  of  the  principal  of 
the  policy,  his  wife  should  be  his  residuary 
legatee.  Hdd,  that  the  will  and  codicil  did 
not  amount  to  a  valid  execution  of  the  power. 
That  if  a  settlement  had  been  executed,  it 
should  have  contained  a  clause  that,  in  the 
event  of  any  of  the  children  dying  under  age 
and  unmarried,  the  share  of  the  child  so  dying 
should  go  to  the  survivors. — Cromn  v.  Roches 
;  8  I.  C.  R.  103.    (R.) 

3.  By  settlement,  executed  on  the  marriage 
of  B.  in  1811,  the  S.  estate  was  conveyed  to 
trustees  to  the  use  of  A.  for  life,  remainder  to 
B.  for  life,  remainder  to  the  first  and  oUier 
sons  of  B.  in  tail ;  subject  to  a  term,  the  trusts 
of  which  were,  that  in  case  there  should  be  an 
eldest  or  only  son,  and  one  or  more  younger 
children  of  the  marriage,  to  raise  £2000  for  the 
portion  or  portions  of  all  and  every  such  young- 
er child  or  children ;  the  whole  to  be  paid  to 
such  child,  and,  if  two  or  more,  to  be  divided 
as  B.  should  by  deed  or  will  appoint,  &c. ;  for 
default  of  appointment,  to  be  equally  divided. 
Provided  that,  if  any  of  the  said  younger  child- 
ren died  before  his  portion  became  payable,  or 
that  any  younger  son  should  become  an  eldest 
son  before  he  attained  age,  the  portion  or 
portions  of  such  of  them  so  dying,  or  becom- 
ing an  eldest  or  only  son,  should  go  to  and  be 
equally  divided  among  the  survivors  or  sar- 
vivor,  or  others  or  other  of  them. 

By  the  same  settlement  £2000  were  charged 
on  the  X.  estate  (which  was  not  otherwise  the 
subject  of  that  settlement),  upon  trust,  after 
the  decease  of  B.,  for  the  same  purposes  as 
were  thereinbefore  declared  concerning  the 
£2000  charged  on  the  S.  estate.  There  were 
six  children,  the  two  eldest  of  whom  were  C. 
and  D.  In  1836,  C.  being  of  age,  the  S.  estate 
was  disentailed,  and  resettled  by  a  deed  under 
which  C.  and  D.  took  life  estates ;  remainder 
to  their  issue  male.  In  1839,  on  the  marriage 
of  D.,  B.  by  deed  appointed  the  £2000  charged 
on  the  S.  estate,  and  £500  of  the  £2000 
charge  on  the  X.  estate,  upon  trusts  in  favour 
of  D.  and  his  children,  provided  that  if,  under 
the  limitations  contained  in  the  settlements 
of  1811  and  1836,  or  either  of  them,  D.  should 
succeed  to  an  estate  tail  in  possession  in  the  S. 
estate,  the  appointment  should  not  take  effect, 
and  the  £2500  should  belong  to  the  remain- 
ing younger  children  of  B.,  as  he  should 
appoint ;  in  default  of  appointment,  equally. 
In  1841,  the  S.  estate  was  resettled,  in  pur- 
suance of  a  power  of  revocation  in  the  deed 
of  1836,  to  B.,  for  life,  remainder  to  C.  for  life, 
remainder  to  his  first  and  other  sons  in  tail ; 
remainder  to  D.  for  life,  remainder  to  his  first 
and  other  sons  in  taiL 

In  1853,  C.  died  without  issue,  whereupon 
D.  became  entitled  to  the  estates  under  the 
last  mentioned  deed.  Held,  that  supposing 
the  appointment  of  1839  to  have  been  avoided 
by  D.  having  become  an  eldest  son,  his  share 
in  the  two  sums  of  £2000,  in  default  of  appoint- 
ment, had  not  been  devested,  as  he  had  not 
become  an  eldest  son  before  he  attained  age. 

That  the  X.  estate,  not  being  subject  to  Uie 
settlement  of  1811,  the  appointment  of  £500 
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of  the  £2000  charged  on  that  estate  was  not 
dereffted  bj  D.  baring  as  eldest  son  succeeded 
to  the  S.  esUte. 

That  D.  baring  as  eldest  son  sncceeded  to 
an  estate  for  life,  nnder  the  deed  of  1841,  and 
not  to  an  estate  tail  under  the  deeds  of  1811 
and  1836,  the  appointment  of  1839  was  not 
defeated. 

SembU — ^The  Conrt  would  not,  on  a  neti- 
tion  nnder  the  Trustee  Relief  Act  to  araw 
out  the  £2000  charged  on  the  X.  estate,  and 
in  the  absence  of  minors  claiming  under  the 
appointment  of  1839,  determine  the  right 
to  the  fund  adrerselj  to  them.  —  Ex  parte 
^s^  12  L  C.  B.  487.    (R) 

1.  A.  bequeathed  all  his  estate,  on  trust  to 
pay  the  rents  and  diridends  to  his  wife  for 
life;  and  directed  that,  after  her  death,  his 
real  and  personal  estate,  and  all  monejs  which 
might  hare  been  got  in,  or  might  be  still  due, 
th^ild  go  to  and  be  paid  in  such  manner  as 
he  shomd  bj  a  codicil  or  codicils  appoint ;  in 
default  of  such  appointment,  to  his  wife,  as 
his  residuaiT  derisee  and  leeatee ;  her  heirs, 
executors,  &c.  Bj  a  codicil  he  left  an  an- 
nuity of  £600  to  W.  for  life ;  and  directed 
that  if  W.  married,  and  had  children,  the 
£600  per  annum  should  go  to  them  in  what- 
soerer  manner  W.  might  think  proper ;  but, 
should  he  not  leare  anj  issue,  the  £600  per 
annum  should  go  to  E.  and  his  familj,  to  be 
so  dirided  as  £.  might  think  proper.  Heldy 
that  W.  had  power  to  dispose  of  it  among  his 
children  as  a  perpetual  annuity,  and  that  there 
was  a  trust  for  them  in  default  of  appoint- 
ment.—TToiTea  r.  Wri^  12  L  C.  R.  401.  (R.) 

2.  In  1772,  L.,  upon  his  marriage,  settled 
renewable  freeholds  to  the  use  of  himself  for 
life,  remainder  upon  trust  for  the  eldest  son 
of  the  marriage,  till  he  should  attain  twenty- 
one  ;  on  his  attaining  twenty-one,  upon  trust 
to  conrey  to  him  absolutely.  There  was  a 
power  in  the  deed  for  the  settlor  to  reroke 
the  limitation  to  the  eldest  son  ;  and  to  relimit 
to  the  sons  of  the  marriage  in  such  priority 
as  he  should  think  fit.  r^  the  eldest  son, 
attained  his  age  before  1802.  In  1801,  by 
deed  reciting  the  settlement.  L.  and  P.  con- 
reyed  the  li^ds  comprised  in  that  settlement 
to  trustees,  and  their  heirs,  to  the  use  of  L., 
for  life,  remainder,  as  to  part,  to  the  use  of 
such  younger  son  or  sons  of  L.  as  he  should 
by  deed  or  will  appoint.  Hdd,  that  L.  could 
not,  nnder  this  power,  appoint  to  his  younger 
sons  any  estates  greater  than  for  life. — Lam- 
pkier  T.  Drcpts,  14  I.  C.  B.  33.    (C.) 

3.  By  marriage  settlement  lands  were 
limited  Qamongst  other  uses)  to  the  trustees 
for  500  years ;  and,  subject  to  the  term,  to  the 
nse  of  A.  for  life,  remainder  to  the  use  that 
A.*s  intended  wife  should  receive  a  jointure ; 
anbject  to  those  limitations,  to  the  use  of  the 
first  son  of  the  marriage  in  tail  male ;  remain- 
ders orer.  The  trusts  of  the  term  were,  first, 
to  secure  the  payment  of  the  jointure ;  and 
npon  trust,  after  the  decease  of  A.,  or  in  his 
life,  with  his  consent  in  writing,  to  raise 


£10,000,  late  Irish  currency,  as  portions  for 
younger  children,  to  be  dirided  between  them 
as  A.  should  appoint.  There  were  issue,  an 
eldest  son  and  two  younger  children.  A.,  by 
two  deeds  poll,  appointed  the  whole  of  the 
£10,000,  to  his  two  younger  children,  in  certain 
proportions,  and  directed  that  it  should  be 
raised,  with  interest,  immediately. 

Before  the  registration  of  the  deeds  poll, 
A.  had,  in  conjunction  with  his  eldest  son,  exe- 
cuted a  mortga^  of  the  lands  in  fee,  and  had 
also  confessed  judgments  to  a  large  amount 
prior  to  the  mortgage,  some  of  which  A.  also 
charged  by  mortgage  on  his  life  estate.  The 
aggregate  amount  of  the  judgments  and  the 
mortgage  in  fee  exceeded  the  ralue  of  A.'s 
life  estate.  One  of  A.*s  younger  children 
presented  a  petition  for  the  sale  of  A.*s  life 
estate  of  her  appointed  share  of  the  £10,000 ; 
but  the  petition  was  dismissed  at  the  instance 
of  the  creditors  on  A.*s  life  estate.  A  petition 
was  then  presented  by  the  tame  younger  child 
to  raise  her  portion  by  a  sale  of  the  rerersion 
expectant  on  the  determination  of  A.'s  life 
estate ;  but  on  cause  shown  against  the  con- 
ditional order  for  payment  by  the  remainder- 
man, and  rarious  mortgagees  and  judgment 
creditors — HeU  that  the  petition  must  be 
dismissed  with  costs ;  that  tne  power  giren  to 
A.  to  raise  the  £10,000  in  his  life,  was  a 
power  appendant  to  his  life  estate,  and  was 
suspendea  by  his  acts ;  that  it  was  inequitable 
for  him  to  exercise  it,  as  the  effect  would  be 
to  throw  exclusirely  on  the  estate  of  the 
remainderman  the  payment  of  the  interest 
which  accrued  during  A.'s  life,  and  for  the 
payment  of  which  his  life  estate  was  the 
primary  fund. 

That  this  equity  does  not  apply  to  judgment 
creditors ;  for,  as  they  do  not  acquire  any 
security  by  contract,  there  is  nothing  inequi- 
table in  diminishing  their  security  by  a  power 
of  charging.  When  cause,  shown  by  different 
parties  who  represent  but  one  estate,  is 
allowed,  the  costs  awarded,  are  to  be  paid  to 
the  person  first  showing  cause. — In  re  Greene*s 
Estate,  14  L  C.  B.  825 ;  8  L  Jur.  N.  S.  848. 
(L.E.C.) 

4.  Appointees  were  parties  to  indentures  of 
appointment  made  under  a  power  to  appoint 
to  children,  with  a  limitation  to  those  children, 
equally,  in  default  of  appointment.  One 
appointee  accepted  and  took  the  appointed 
sum  as  and  for,  and  in  lieu  and  discharge  of 
her  share  or  portion.  The  other  appointee 
accepted  the  appointed  sum  as  and  for  her 
share  and  proportion  of  the  property,  the  sub- 
ject of  the  power,  and  in  lieu,  bar,  and  full 
satisfaction  of  all  claim  which  she  might  hare 
as  one  of  the  children,  or  otherwise.  Held, 
that  each  appointee  was  precluded  thereby 
from  receiring  any  share  in  default  of  ap- 
pointment.— Cbme  V.  Apjohn,  17  L  C.  B.  25. 

(R.)  

VII.  PowsKS  OF  Sale. 

1.  In  general, 

2.  ImpUed, 
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Vn.  1.  Powers  of  Sale  gmeraify. 

1.  A^  being  tenant  for  life  of  lands,  re- 
mainder to  his  daughter,  B.,  in  fee,  articles 
were  entered  into  on  the  marriage  of  B^  a 
minor,  with  C,  an  adult,  to  settle  her  re- 
mainder.   It  was  provided  that  the  trustees 
should  be  empowered  to  sell,  with  the  consent 
of  B.  and  C,  "  the  said  lands  of  the  said  B.,** 
the  produce  to  be  laid  out  in  lands  to  be  set- 
tled to  the  uses  thereupon  declared.    In  the 
settlement  carrying  those  articles  into  execu- 
tion A.  joined.    The  lands  were  limited  to  A. 
for  life,  remainder  to  the  uses  declared  by  the 
articles.    The  trustees  were  empowered  to 
sell,  with  the  consent  of  B.  and  C.,  "  the  said 
B.*s  estate  and  interest  in  the  said  lands." 
HelcL,  that  this  power  authorised  a  sale  of  the 
rerersion  in  A.'s  lifetime.— Blackwood  y.  Bur- 
rowesj  4  Dr.  &  War.  441 ;  2  Con.  &  L.  459. 
(C.) 

2.  The  trustees  of  a  marriage  settlement 
were  empowered  to  raise,  upon  the  request 
of  the  tenant  for  life,  such  sum  of  money  as 
might  be  necessary  to  purchase  a  mansion- 
house,  with  a  demesne  attached,  as  a  residence 
for  him ;  and  it  was  declared  that  the  mansion- 
house  or  lands,  when  purchased,  should  be 
conveyed  to  the  trustees,  upon  and  for  the 
same  trusts,  Ac,  and  with,  under,  and  subject  | 
to  the  same  powers,  &c.,  as  were  in  and  by 
"these  presents  declared  and  contained,  of 
and  concerning  the  said  hereditaments  and 
premises  herein  before  granted."  The  settle- 
ment contained  a  power  to  the  trustees,  with  the 
consent  of  the  tenant  for  life,  to  sell  by  public 
auction  or  private  contract,  or  to  exchange 
the  settled  lands  for  such  price  in  money,  or 
equivalent  in  other  lands,  as  to  them  should 
seem  reasonable  ;  or  to  re-sell  the  lands  which 
might  be  so  purchased,  and  to  give  discharges 
for  the  purchase-money ;  and,  in  order  to  ef- 
fectuate such  sales,  to  revoke  the  uses  and 
trusts  of  the  settlement,  and  to  appoint  to 
any  uses  and  trusts  which  should  be  thought 
necessary  or  expedient  for  effectuating  such 
sale  or  exchange.  The  trustees  were  author- 
ised to  invest  the  purchase-money  in  lands, 
which  were  to  be  settled  to  the  same  uses,  and 
upon  and  for  the  same  trusts,  &c.,  and  sub- 
ject to  such  and  the  same  powers,  &c.,  as  were 
declared  as  to  the  settled  lands.  In  1857,  the 
trustees,  with  the  consent  of  the  tenant  for 
life,  purchased  for  £1200  a  mansion-house, 
which  was  conveyed  to  them  subject  to  such 
and  the  same  trusts,  &c.,  and  subject  to  the 
same  powers,  &c.,  of  and  concerning  the  lands 
of  L.  In  1868,  the  trustees,  at  the  request  of 
the  tenant  for  life,  sold  the  mansion-house  by 
auction  to  the  respondent.  Held^  in  a  suit  for 
specific  performance  of  the  contract  for  sale, 
that  the  trustees  could  make  a  good  title  to 
the  mansion-hotise ;  and  that  the  purchasers 
were  bound  to  accept  it. 

Deeds  are  to  be  read  in  their  grammatical 
and  ordinary  sense ;  and  the  Court  should  not 
transpose  the  words  of  a  clause,  unless  it  is 
absurd,  or  repugnant  to  or  inconsistent  with 
the  rest  of  the  deed. — Clements  v,  Henry,  10  I. 
C.R.  79.    (R.) 


8.  V.  derised  all  his  esUte  to  his  brother, 
**by  discharging  all  his  bequests  and  just 
debts,  at  the  direction  of  his  executors  ;**  if  not, 
the  estate  was  to  be  sold  by  auction,  at  the 
discretion  of  his  executors,  whom  he  wished  to 
discharge  his  just  debts.  Held,  that  the  exe- 
cutors took  no  interest  in  V.'s  real  estate,  bat 
had  merely  a  power  to  sell. 

There  is  not  any  Irish  statute  correspond- 
ing with  the  21  Hen,  8,  c.  4,  {Eng.),  There- 
fore, if  two  executors  have  a  power  to  sell 
real  estates,  and  one  of  them  renounces,  the 
power  cannot  be  exercised  by  the  other. 

Qtuere — ^Whether  a  power  to  sell  real  estate 
is  sufficient  to  entitle  a  party  to  sue  for  a 
specific  performance  of  an  agreement  for  a 
partition  of  it?— T^onu>son  v.  Todd,  16  L  C.  R. 
337.    (R.) 

4.  A  will  directed  that  no  part  of  the  testa- 
tor's property,  except  the  interest  in  a  house, 
should  be  sold  or  disposed  of  for  ten  years 
onlv,  if  thought  advisable  by  the  executors; 
and  bequeathed  his  property  to  testator^s  boo, 
a  minor.  The  executor  sold  the  interest  in 
the  house  to  the  respondent,  who  had  notice 
of  some  restriction  on  the  executor's  power  to 
selL  There  were  not  any  debts.  In  a  suit  to 
impeach  the  sale — Held,  that  the  respondent 
was  bound  to  prove  that  the  sale,  being  a 
breach  of  trust,  was  at  the  full  value.— ITiiit/- 
Un  V.  O'Beiay,  16  I.  C.  B.  261.    (B.) 


vn.  2.  Incited  Powers  of  Sale. 


Viu.  Powers  of  Rbtocjltiok. 

5.  A.  being  seized  for  life  of  estates  X.  and 
Y.,  remainder  to  his  son  B.  in  tail,  they  joined 
in  suffering  a  recovery,  and  conveyed  the 
estates  to  trustees ;  as  to  estate  X.,  in  fee,  on 
trust  to  sell  and  pay  debts ;  and  as  to  esttte 
Y.,  on  trust  to  secure  an  annuity  to  B. ;  and 
subject  thereto  to  the  use  of  A.  for  life,  re- 
mainder to  secure  a  jointure,  remainder  for 
a  term  to  secure  portions,  remainder  to  the 
use  of  B.  for  life,  remainder  to  his  first  and 
other  sons  in  tail.  The  deed  contained  a  pro- 
viso that  A.  should  have  power  to  make  leases 
of  the  premises  or  any  part  thereof,  and  that 

A.  and  B.  should  have  power  to  revoke  all  or 
any  of  the  use  or  uses,  estate  or  estates  therein 
limited,  of  or  concerning  the  lands  or  pre- 
mises, or  any  part  thereof,  except  the  jointure 
and  term.  No  creditors  were  parties  to  the 
deed.  Held,  that  the  power  of  revocation 
was,  by  construction,  confined  to  estate  Y. 

That,  the  creditors  not  being  parties,  A.  and 

B.  could  revoke  the  uses  of  estate  X.  without 
the  aid  of  any  power  of  revocation. 

Semble — ^The  communication  of  the  exist- 
ence of  such  a  trust  to  the  creditors,  if  acted 
on,  would  prevent  its  revocation  by  the  debtors. 
Browne  v.  Cavendish,  7  I.  E.  B.  369 ;  1  Jon.  A 
L.  606.    (C.) 

6.  In  1829  estates  were  settled,  subject  to  pre- 
vious charges,  with  a  joint  power  of  revocation 
and  new  appointment,  to  A.  and  B.   In  1833 
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A.  and  B.  exercised  the  power,  and  appointed 
the  estates  for  a  term,  in  tmst  to  raise  £20,000, 
and  subject  thereto  as  A.  should  by  deed  ap- 

Soint ;  in  default  of  appointment,  to  A.  for 
ie,  with  remainder  to  A.  in  fee;  provided, 
that  if  the  £20,000,  secured  by  the  term,  should 
not  be  raised  within  twelve  months,  or  A. 
should  die  before  it  was  raised,  the  provisions 
of  the  deed  should  cease  and  be  void  ;  and  a 
fine,  which  was  levied  in  pursuance  of  it, 
should  enure  to  confirm  rentcharges  to  B^ 
and  the  *^ several  other  estates  and  interests'* 
subsisting  before  the  execution  of  the  deed. 
The  £20,000  was  never  raised.  Held  that, 
along  with  the  previous  uses,  the  power  of  re- 
vocation and  new  appointment  to  A.  and  B. 
was  restored. — Lord  Longford  v.  Litdt^  8  I.  E. 

B.  546 ;  2  Jon.  &  L.  613.    (C.) 

1.  W.,  having  made  a  settlement  with  a  gene- 
ral power  of  revocation,  made  a  will  by  which, 
after  reciting  that  he  had  been  induced  to 
execute  the  settlement  contrary  to  his  in- 
tentions, and  that  it  was  fraudulently  and 
wickedly  obtained  from  him,  he  directed  the 
trustees  and  executors  of  the  will  to  use  their 
best  exertions  and  take  all  steps  necessary  to 
have  the  deed  set  aside  and  cancelled ;  and 
then  disposed  of  the  property  included  in  the 
deed.  Udd^  a  good  revocation  under  the 
power. 

In  a  suit  between  claimants  under  a  will 
and  an  inconsistent  deed  executed  by  the 
testator,  the  costs  are  not  to  be  paid  out  of 
the  assets,  on  the  ground  that  the  difficulty 
was  created  by  the  testator,  but  are  subject 
to  the  ordinary  rule  in  adverse  suits. 

Costs  given  against  a  trustee  under  a  trust 
deedVhich  was  held  revoked,  where  he  had 
alao  a  beneficial  interest  and  insisted  on  its 
TaKdity.— /nwav./Joyerf,  12I.E.B.169.  (C.) 

2.  By  ante-nuptial  articles,  husband  and 
wife  covenanted  that  £2000  should  be  assigned 
to  A.  and  B.,  in  trust,  for  the  vounger  child- 
ren of  the  marriage,  as  the  husband  and  wife 
should  jointly,  or  as  the  survivor  should  by 
deed  appoint ;  in  default  of  appointment,  in 
trust  for  all  the  younger  children,  sons  at 
twenty-one,  and  daughters  at  twenty-one  or 
marriage ;  if  no  child  should  attain  a  vested 
interest,  in  trust,  for  the  survivor,  of  the  hus- 
band and  wife ;  and  that  the  settlement  to  be 
made  in  pursuance  of  the  articles  should  con- 
tain a  power  to  the  husband  and  wife  to 
revoke  all  or  any  of  the  trusts,  powers,  &c.,  in 
such  settlement  contained,  of  all  or  any  part 
of  the  trust  f  und :  and  bv  the  same  or  any 
other  deed  or  deeds  to  declare  other  trusts  of 
the  tmst  premises,  the  trusts  of  which  should 
be  so  revoked.  No  settlement  was  executed. 
The  husband  and  wife,  by  deed,  reciting  the 
power  of  revocation  in  the  articles,  revoked 
the  trusts  as  to  the  £2000,  and  declared  that 
it  should  be  held  in  trust,  to  be  forthwith  as- 
signed to  C.  and  D.,  whose  receipt  should  be 
a  good  discharge.  Htldt  that  the  trusts  of  the 
marriage  articles  were  revoked,  and  that  the 
£2000  became  the  property  of  the  wife. 

A.  had  power  to  charge  real  estates  with 
any  sum  not  exceeding  £20,000,  for  portions 


for  his  younger  children;  that,  or  such  less 
sum  as  shoiSd  be  charged,  to  be  vested  in. 
and  to  be  paid  to,  or  shared  between  and 
amongst,  all  and  any  such  children  or  child, 
or  any  one  or  more  of  them,  exclusively  of  the 
others  or  other  of  them,  at  such  age  or  time, 
or  respective  ages  or  times,  or,  if  more  than 
one,  in  such  proportions,  aud  upon  such  terms 
and  conditions,  and  in  such  manner  as  he 
should  think  proper,  and  should  by  deed  or 
will  appoint.  A.,  by  will,  reciting  the  power, 
charged  £20,000  on  the  estate,  and  bequeathed 
it,  share  and  share  alike,  to  his  four  younger 
children.  HthL,  that  the  shares  of  the  vounger 
children  became  vested  on  the  death  of  A., 
and  bore  interest  from  that  time. 

A.  directed  that  the  rents,  issues,  and  profits 
of  property  should  be  invested  in  the  funds  and 
kept  there  until  his  second  son  should  attain 
age ;  when  the  sums  so  invested  should  be  di- 
vided between  his  younger  children.  HM, 
that  the  shares  in  the  accumulated  fund  vested 
at  A.'s  death. 

Semble — ^In  a  special  case  under  the  Court 
of  Ch.  Beg.  (Ir.)  Act  1850,  parties  having  con- 
flicting rights  should  not  be  made  co-peti- 
tioners.—/n  re  CharUvilie,  13  I.  C.  B.  6.    (B.) 


IX.  LlMrTATIONB  IK   DeTAULT  OF 

Appointment. 

3.  A.,  having  by  will  charged  £6000  on  his 
real  estate,  and  directed  it  to  be  paid  among 
such  of  his  younger  children,  in  such  propor- 
tions as  his  iVife  should  appoint ;  and  the  wife 
having  by  her  will  directed  "three  of  the 
£6000,  I  wish  to  have  given  to  the  two  elder 
girls.*'  Held,  a  good  appointment  of  the 
£3000,  and  that  the  appointees  took  as  tenants 
in  conmion  and  not  as  joint-tenants. 

As  to  the  remaining  £21000— HM,  that  it 
was  to  be  divided  amongst  all  the  objects  of 
the  power  equally,  including  those  to  whom  an 
appointment  of  the  other  £3000  had  been 
made ;  and  that  they  were  not  bound  to  bring 
their  shares  into  hotch-pot,  there  being  no  ex- 
press clause,  in  the  instrument  creating  the 
power,  so  requiring.  That  direction  should  be 
always  inserted  to  prevent  such  accumulation. 

There  is  nothing  better  established  than 
that  any  portion  of  a  fund,  the  subject  of  a 
power,  which  is  not  appointed  effectually,  goes 
as  it  would  have  done  in  default  of  any  ap- 
pointment.— Alloway  v.  -4.,  4  Dr.  &  War.  880; 
2  Con.  &L.  617.    (C.) 


X.  POWEB  OF  AtTOBKET. 

4.  A  power  of  attorney,  in  the  proper  form, 
was  executed  at  Brussels,  where  there  was  no 
officer  of  the  Court  authorised  to  take  affi- 
davits. It  was  attested  by  two  witnesses,  by 
one  of  whom  an  affidavit  verifying  the  execu- 
tion of  it  was  sworn  before  the  Secretary  of 
the  British  Legation  at  Brussels.  The  affi- 
davit, when  produced,  appeared  to  be  under 
the  seal  of  the  Legation.  The  signature  of 
the  party  executing  the  power  was  verified  by 
the  affidavit  of  his  attorney  here.  There  was 
no  affidavit  verifying  the  signature  of  the  Sec 
of  Legation  ;  but  an  attorney  stated  in  open 


r 


764 


Of  AUomey. 


[POWERS.] 


Merger^  ^c,  of. 


Court,  that  he  knew  the  handwriting  of  the 
Sec.  of  Legation,  and  that  the  signature  affixed 
to  the  verifying  affidavit  was  his.  The  Court, 
deeming  it  sufficiently  verified,  acted  upon  it. 
—O'Cmnor  v.  Bernard,  4  I.  K  R.  689.    (E.E.) 

1.  The  Messrs.  M.  got  a  general  power  of 
attorney  from  the  administrator,  authorising 
them  to  act  for  him.  They  stood  in  his  place, 
and,  therefore,  were  answerable  for  any  mis- 
application of  the  assets.  No  doubt,  any  man 
who  gets  assets  into  his  hands  may  commit  a 
devastavit  by  a  wrongful  appropriation  of  them 
to  his  own  purposes,  but  I  am  not  speaking  of 
a  wrongful  act  in  that  sense ;  but  of  a  mis- 
application of  them  without  any  dishonest 
intention ;  and  I  say,  that  the  Messrs.  M.,  situ- 
ated as  they  were,  could  not  make  themselves 
parties  to  any  devastavit  for  which  they  would 
not  be  personally  responsible. — Longford  v. 
HaAony,  5  I.  £.  B.  580.    (C.) 

2.  A  power  of  attorney  to  receive  rents,  ac- 
companied by  an  agreement  that  it  should  be 
irrevocable  until  the  principal  and  interest  of  a 
loan,  and  the  premiums  on  a  policv  of  assur- 
ance effected  to  secure  it,  should  be  paid  by 
instalments  as  specified  in  the  agreement,  is 
irrevocable,  and  amounts  to  an  equitable 
mortgage.  The  mortgagee  is  entitled  to  pri- 
ority over  a  subsequent  creditor  by  judgment 
affecting  the  legal  estate,  in  possession  by  a 
receiver. 

Whitworth  V.  Gaugain  (8  Hare  421)  approved 
of.— Abbott  V.  Stratton,  9  I.  £.  R.  283 ;  8  Jon. 
&L.  608.    (C.) 

8.  A.,  entitled  to  a  life  estate  in  lands, 
with  remainder  to  his  wife,  B.,  for  life ;  and 
C,  entitled  to  an  annuity,  and  D.  having  a 
judgment  against  A.,  and  a  policy  of  insurance, 
A.,  B.,  C,  and  D.,  in  consideration  of  £350 
advanced  to  A.,  conveyed  to  E.  the  lands, 
annuity,  and  policy  of  insurance,  respectively, 
subject  to  redemption.  It  was  provided  that 
A.  should  become  tenant  to  E.  of  these  lands, 
at  a  yearly  rent,  in  case  of  non-payment  of 
the  interest  and  premiums  on  the  policy; 
and  A.,  B.,  and  C.  appointed  F.  irrevocably 
their  attorney,  t6  receive  the  rents  of  the 
mortgaged  premises  and  the  annuity,  to  pay 
(after  receiver's  fees  and  outgoings)  the  inter- 
est and  premiums  on  the  policy ;  and  for  the 
purpose,  out  of  the  annuity,  of  investing  a  sum 
to  form  a  fund  to  pay  the  principal,  and  to 
pay  the  balance  of  the  annuity  to  C,  and  of 
the  rents  to  A.  The  sums  secured  by  the 
judgment  and  policy  of  assurance  when  they 
should  be  paid,  after  deducting  the  £850  and 
interest,  were  to  be  apnlied  by  £.,  to  pay  D. 
any  demand  due  to  her  by  A.,  and  the  balance 
to  A.  It  was  provided  that  F.  should  not  act 
as  receiver  until  the  interest  or  premium  on 
the  policy  should  be  in  arrear.  F.  entered 
into  receipt  of  the  rents  (as  he  alleged)  under 
a  subsequent  power  of  attorney  from  .A.,  and 
of  the  annuity,  no  portion  of  which  he  invested 
to  form  the  fund  to  pay  the  annuity.  He 
applied  the  rents  for  the  purposes  of  A.,  and 
in  paying  the  interest  of  a  mortgage,  due  to 
himself  (F.),  by  the  directions  of  A.,  and  the 
annuity  in  pajrment  of  the  interest  on  the 


£850  with  the  consent  of  C,  who  had,  before 
such  consent,  taken  the  benefit  of  the  Insol- 
vent Act.  Heldj  that  F.,  as  agent  of  C,  as  to 
the  annuity,  was  liable  to  account  with  her 
assignee.  That  A.  could  not  revoke  the 
power  of  attorney  in  the  mortgage  deed. 
That  F.  was  agent  or  trustee  as  to  the  lands, 
and  therefore  was  not  bound  to  account  to 
her  assignee  for  bygone  rents. 

SembU' — B.,  being  only  a  surety,  her  life 
estate  is  not  liable,  after  the  death  of  A.,  to 
repay  the  sums  paid  out  of  the  annuity  of  C, 
for  interest  and  premiums  on  the  policy. 

Qucere — Whether  F.  should  have  credit  for 
payments  out  of  the  annuity,  contrary  to  the 
directions  of  the  mortgage  deed,  made  with 
the  consent  of  C,  after  her  discharge  as  an 
inso\Ytnt?—M'DoweUy.Reede,  14  I.  C.  R.  190 
(R.) 

[iTe^  that  F.  was  not  bound  to  pay  the 
assignees  the  sums  received  by  him  axter  the 
insolvency.— 3f*I>owefi  v.  Beede,  16  I.  C.  B. 
480.    (B.)] 


XI.  Mbhosb,  ExTnronTBHXBifT,  and  Sus- 
pension OF  Powers. 

4.  The  Lagan   Navigation  Act  created  a 
joint-stock  company,    and    enacted    that  it 
should  be  lawful  for  every  subscriber  and 
person  advancing  money  under  the  Actj  and 
through  whose  estate  the  navigation  passed, 
to  charge  his  real  estate,  for  Uie  use  of  his 
younger  children,  with  the  payment  of  such 
sums  or  other  interest  in  the  loint-stock  as  he 
should  assign  or  bequeath  to  his  heir,  it  being 
deemed  fit  that  the  proprietors  of  estates 
through  which  the  navigation  passed  should 
have  an  interest  in  it.     A.,  through  «rhose 
estate  the  navigation  passed,  being  tenant  for 
life  under  a  deed  of  1761,  with  powers  of 
jointuring  and  leasing,  with  remainder  in  tail 
to  his  eldest  son,  B.,  made  advances,  and  took 
shares  prior  to  1791.    In  that  year  A.  and  B. 
suffered  recoveries,  and  limited  the  estates 
anew,  subject  to  a  joint  power  of  appointment, 
under  which,  in   1792,  they    appointed  the 
estates,  subject  to  all  powers  vested  in  A.^  to 
X.,  in  order  that  he  might  join  in  a  re-settle- 
ment.   By  a  re-settlement  in  1792,  reciting 
A.'s  powers  under  the  deed  of  1761,  and  an 
agreement  to  re-settle  the  estate,  subject  to 
the  powers  thereinafter  mentioned,  they  were 
conveyed  to  A.  for  life,  remainder  to  B.  for 
life,  remainder  to  his  first  and  other  tons  in 
tail,  subject  to  a  term  and  jointure  under  the 
deed  of  1761,  but  with  no  saving  of  any  other 
powers ;  and  giving  a  new  power  to  jointure^ 
and  new  and  different  leasing  powers  to  A., 
and  other  usual  powers  to  him  and  B.    A. 
made  further  advances,  and  by  his  will  devised 
his  shares  in  the  navigation  to  B.,  and  charged 
their  amount  on  the  estate  for  his  younger 
son.    Held,  that  the  power  to  charge,  as  given 
by  the  Act,  would  not  be  destroyed  by  the 
recovery  alone,  unless  the  parties  intended  it. 

That  the  re-settlement  in  1792  amounted  to 
a  contract  not  to  exercise  the  power  as  to 
past  advances,  and  the  power  to  diarge  could 
be  exercised  by  A.  only  as  to  subsequent  ad- 
vances. 
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Thiit  Uie  direction  to  give  the  shares  to  his 
knr  was  complied  with,  and  the  power  well 
exercised  by  giving  them  to  B.,  thoagh  he  was 
onlj  tenant  for  life  in  remainder. 

The  yonnger  son,  in  whose  favour  the  charge 
was  made,  iMcing  also  A^'s  executor,  got  posses- 
sion of  debentures  representing  A.'s  shares, 
and  having  lost  them,  joined  in  an  application 
for  new  shares,  which  were  granted,  on  the 
face  of  them,  in  lieu  of  the  old  ones,  and 
delivered  them  over  to  B.,  the  tenant  for  life. 
Held,  that  there  being  no  fraud,  this  trans- 
action did  not  affect  his  right  to  the  charge 
under  A.*s  will. — Stewart  v.  DmegaL  8  I.  £.  R. 
«21 ;  2  Jon.  &  L.  636.    (C.) 

1.  The  donee  of  a  power,  though  to  be  ex- 
cuted  bj  will  only,  may  bind  himself  not  to 
execute  it  at  aU,  or  not  to  execute  it  except 
under  certain  restrictions. — In  re  Chamber Sy  11 
LE.B.518.    (B.) 

2.  A  sum  was  bequeathed  to  trustees  for 
the  use  of  £.  for  life;  at  her  decease  two- 
thirds  of  this  sum  to  go  to  the  use  of  any 
child  or  children  of  E.,  who  was  given  the 
power  of  disposing  of  the  remaining  third 
part  by  will ;  and  that  in  default  of  such  dis- 
position, this  third  part  should  go  in  equal 
shares  between  her  children.  By  settlement 
upon  her  marriage  £.  purported,  for  the  con- 
siderations therein,  to  assign  the  entire  sum 
in  trust  for  herself  and  husband,  for  life ;  after 
their  decease  to  pay  ft  over  to  their  issue  in 
such  proportions  as  she  or  her  husband  should 
by  deed  or  will  appoint;  in  default  of  appoint- 
ment, in  equal  shares,  with  covenant  for  fur- 
ther assurance.  There  was  issue.  E.,  by  will, 
by  virtue  of  the  power  given  her  by  the  will 
of  the  testator,  devised  one-third  of  the  ori- 
ginal sum,  in  trust  to  pay  a  portion  in  legacies 
to  strangers;  and,  as  to  the  residue,  for  the 
use  of  one  of  her  children.  Held,  that  the 
appointment  by  her  marriage  settlement  was 
no  extinguishment  of  her  power. — Stuart  v. 
Kennedy,  3  L  Jur.  305.     (C.) 


XIL  General  Cokbtruction  of  Powehb. 

3.  The  donee  of  a  testamentary  power  to 
charge  a  sum  on  B.'s  estate  **  as  and  tor  a  pro- 
vision "  for  the  donee's  "  lawful  issue  **  exer- 
cised the  power  by  a  deed  which  merely  charged 
the  estate  with  the  specified  sum  **  as  a  pro- 
vision for  my  lawful  issue."  He  had  one  child 
bom  before  the  testator's  death ;  others  bom 
before  the  deed's  date ;  others  bom  after- 
wards. Held,  that  all  the  children  were  en- 
titled to  shares,  which  vested  seriatim  on  their 
successively  attaining  21 :  the  share  of  each 
being  proportioned  to  the  number  of  children 
CM  etse  when  it  vested  and  then  unprovided 
for :  the  dates  at  which  the  children  respect- 
ively attained  21  being  deemed  new  successive 
p^ods  of  distribution,  though  this  decision 
produced  considerable  inequality  in  the  shares, 
and  would  wholly  disappoint  any  child  bom 
after  all  the  others  had  attained  21.  The 
grandchildren  were  considered  as  bavins  been 
provided  for  by  their  parents'  shares. — I^arman 
V.  N.,  Beat.  Rep.  430.    (C.) 


4.  B.,  on  his  second  marriage,  settled,  by 
deed,  lands  on  trust  for  himself  for  life :  then 
to  secure  a  jointure,  subject  thereto  to  the  use 
of  B.'s  first  and  every  other  son  by  his  second 
wife.  The  settlement  empowered  B.,  if  he  bad 
more  than  one  son,  to  prefer  such  son  by  deed 
or  will  to  the  whole  or  part  of  the  lands,  sub- 
ject to  the  jointure,  and  subject  to  such  other 
sums,  not  exceeding  £4000,  as  B.  might  think 
fit  to  charge.  B.  charged  the  lands  with 
£4000  in  favour  of  the  children  of  his  for- 
mer marriage;  and  afterwards  devised  estate 
whereof  he  was  seized  to  the  deft.,  the  only 
surviving  son  of  his  second  marriage,  reciting 
the  above  power,  and  its  exercise,  and  declaring 
that  **  inasmuch  as  he  had  by  the  deed  of  the 
3rd  Sept.  1819,  fully  provided  for  the  sons  of 
his  first  marriage,"  B.  **  left  the  residue  of  his 
real  and  personal  estate  to  his  son  by  his 
second  marriage."  One  of  the  children  of  the 
first  marriage  having  assigned  his  share,  his 
assignee  filed  a  bilL  HeSi,  that  the  power 
could  be  exercised  only  in  favour  of  the  child- 
ren of  the  second  marriage. 

That  the  power  was  not  an  absolute  one, 
but  depended  on  the  event  of  there  being 
more  sons  than  one  of  the  second  marriage, 
and  any  one  of  such  sons  being  preferred  to 
the  settled  lands  according  to  the  terms  of  the 
primary  power. — Cooke  y,  Sriscoe,  1  Dr.  &  WaL 
596.     (C.) 

5.  When  a  tenant  for  life  had  a  general 
power  of  jointuring,  without  limit  as  to  amount, 
and  appointed  bv  will  a  jointure  of  £300  per 
annum,  payable  half-yearly,  and  directed  that 
the  first  payment  should  be  made  on  the  day 
of  his  death — Held,  a  good  exercise  of  the 
power. 

Q^oere — Whether  it  would  have  been  so 
held,  had  not  the  jointress  outlived  the  first 
gale-day  P—iVee//  v.  P^  1  Con.  &  L.  371 ;  2 
Dr.  &  War.  217.    (C.) 

6.  A.,  being  tenant  for  life  of  lands,  remain- 
der to  B.,  his  daughter,  in  fee,  articles  were 
entered  into  on  the  marriage  of  B.,  a  minor, 
with  C,  an  adult.  To  settle  her  reversion,  it 
was  provided,  that  the  trustees  should  have  a 
power,  with  the  consent  of  B.  and  C,  to  sell 
"  the  said  lands  of  the  said  B.,"  the  produce 
to  be  laid  out  in  lands  to  be  settled  to  the 
uses  thereupon  declared.  In  the  settlement 
carrying  those  articles  into  execution,  A.,  the 
tenant  for  life,  joined ;  and  the  lands  were 
limited  to  A.  for  life,  remainder  to  the  uses 
declared  by  the  articles,  and  a  power  was 
given  to  the  trustees  to  sell,  with  toe  consent 
of  B.  and  C,  the  *^  said  B.'s  estate  and  interest 
in  the  said  lands."  Held,  that  this  power 
authorised  a  sale  of  the  reversion  in  A.'s  life- 
time.— Blackwood  V.  Burrowes,  2  Con.  &  L. 
459 ;  4  I.  E.  R.  609.    (C.) 

7.  A  settlement  contained  a  power  to  ap- 
point new  trustees  if  any  of  those  first  ap- 
pointed became  incapable  or  unfit  to  act. 
Held,  that  the  bankruptcy  of  a  trustee  ren- 
dered him  '^nnfit  to  act "  within  the  meaning 
of  the  power. 

The  power  directed  the  trust  property  to  be 
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rested  in  the  new  trustees  jointly  with  the 
surviving  or  continuing  trustee.  The  surviv- 
ing trustee  was  a  bankrupt.  Ueld,  that,  never- 
theless, a  valid  appointment  and  transfer  of 
the  estate  to  the  new  trustee  might  be  made 
under  the  power. — In  re  Roche^  2  Dr.  &  War. 
287 ;  1  Con.  &  L.  806.    (C.) 

1.  In  equity,  a  power  to  appoint  an  estate 
amongst  a  class  will  be  executed  by  giving  the 
whole  of  the  estate  to  one  of  the  class,  and  a 
part  of  the  produce  thereof,  or  money  charged 
thereon,  to  the  others. 

In  considering  whether  a  will  is  a  valid  ex- 
ecution of  a  power,  the  testator's  intention 
must  always  be  considered,  and  effectuated  as 
far  as  possible. 

Sembie — That  the  remainders  after  an  estate, 
which  is  void  because  it  is  an  excessive  exe- 
cution of  a  power,  are  not  void  ;  but  are  ac- 
celerated by  the  extinction  of  the  intermedi- 
ate void  estate. — Crozier  v.  C,  6  I.  E.  R.  640 ; 
3  Dr.  &  War.  373 ;  2  Con.  &  L.  294.    (C.) 

2.  The  authorities  as  to  a  power  being 
merely  a  power  of  selection,  do  not  apply  to 
cases  where  the  property  to  be  appointed  is 
personalty.— ^//otray  v.  A,,  2  Con.  &  L.  609. 
(C.) 

3.  A  power  to  appoint  money  (to  be  paid  to 
the  donor's  younger  children),  in  such  shares 
and  proportions  as  the  donee  should  by  will 
or  deed  appoint,  authorises  the  donee  to  give 
portions  of  this  sum  to  two  or  more  of  the  ob- 
jects of  the  power,  as  joint  tenants  thereof. 

Such  power  would  authorise  the  donee  to 
create  contingent  remainders  in  the  subject 
of  the  power,  provided  such  were  given  to 
and  amongst  the  objects  of  it. — AUoway  v.  A,, 
2  Con.  &  L.  618.    (C). 

4.  A.,  having  a  power  to  give  a  fund  to  all 
and  every  her  child  or  children,  and  to  the  ex- 
clusion of  any  one  or  more  of  them,  in  such 
shares  and  at  such  times  as  she  should  appoint, 
by  will,  after  reciting  that  her  daughter  had 
gone  into  a  convent,  bequeathed  £1000, 
part  of  the  fund,  if  her  daughter  should 
change  her  mind  and  return  to  her  family 
and  friends,  in  trust  to  pay  her  the  interest 
for  life,  remainder  to  her  children,  if  any; 
but  in  case  of  her  either  not  leaving  the 
convent  or  not  leaving  issue,  then  the  £1000 
to  go  to  the  testatrix's  other  children.  The 
daughter  continued  in  the  convent.  Held, 
that  this  was  a  gift  on  a  contingency  author- 
ised by  the  power,  and  that  the  daughter  was 
not  entitled  to  the  interest,  or  any  part  of  it, 
as  being  unappointed,  but  that  it  went  with 
the  principal  which  should  be  invested,  with 
liberty  to  the  legatees  in  remainder  to  apply 
for  it  on  her  death. —  Caulfield  v.  Maguire^  8  I. 
E.  R.  178  ;  2  Jon.  &  L.  141.    (C.) 

5.  The  execution  of  a  power  to  appoint  a 
jointure  and  portions  for  children  by  deed, 
was  supported  in  equity,  though  executed  by 
will. 

Marriage  articles  provided  for  the  intended 
wife  and  children,  and  empowered  the  hus- 


band to  appoint  a  jointure  for  any  wife  or 
wives  whom  he  might  marry,  and  in  like  man- 
ner to  appoint  portions  for  younger  children. 
Held,  that  that  power  was  confined  to  a  join- 
ture for  a  second  or  subsequent  wife,  and  por- 
tions for  the  children  of  a  second  or  subse- 
quent marriage. — Mills  v.  J/.,  8  I.  £.  R.  192. 
(C.y-lSee  s.  c,  9  I.  E.  R.  299;  3  Jon.  &,  I*. 
242]. 

6.  Bequest  of  the  use  of  plate,  with  power 
to  dispose  of  such  portion  thereof  as  the  le- 
gatee might  think  proper,  preceded  by  an  ab- 
solute gift  of  other  chattels  to  the  same  per- 
son— SeUi,  to  give  a  life  interest  only  in  the 
plate,  with  a  power  of  disposition  over  part  of 
it,— Espinasse  v.  Luffingham,  9  I.  £.  R.  129  ; 
3  Jon.  &  L.  186.    (C.) 

7.  A  power  was  given  by  will,  to  succes- 
sive tenants  for  life,  to  limit  a  rentcharge  ^  for 
any  woman  or  women  whom  they  may  respect- 
ively marry,"  by  way  of  jointure  and  in  bar  of 
dower,  "  to  be  in  proportion  to  the  marriage 
portion  they  shall  respectively  receive  with 
their  respective  wife  or  wives ;  i.  e,,  £100  join- 
ture for  every  £1000  they  shall  so  actually  re- 
ceive as  a  marriage  portion  with  their  respect- 
ive wife  or  wives,  if  they  shall  so  think  fit^" 
not  to  exceed  £600 ;  **  such  grant,  limitation, 
or  appointment "  to  be  made  either  before  or 
after  marriage,  ffeld^  that  the  wife  of  a  te- 
nant for  life,  who  afterwards  came  into  pos- 
session, but  who  had  been  married  previous  to 
the  will,  was  not  an  object  of  the  power,  there 
being  no  grounds  from  the  rest  of  the  will  for 
givine  a  past  meaning  to  the  words  of  futurity. 
SembU — ^That  money  of  the  wife,  settled  to 
her  separate  use,  with  remainders  to  the  hus- 
band and  children  of  the  marriage,  was  not 
*^  received  "  by  the  husband  within  the  mean- 
ing of  the  power. — Dillon  v.  i>.,  11  I.  £.  R. 
423.    CC.) 

8.  The  last  previous  lease  of  premises  in- 
cluded in  a  renewal  is  not  the  only  evidence 
receivable  of  what  are  usual  clauses  within 
the  meaning  of  a  power  requiring  the  usual 
clauses  to  be  inserted  in  renewals.  The  Court 
refused  to  set  aside  a  renewal  impeached  for 
varying  from  the  previous  lease,  when  the  ob- 
jection was  not  made  by  the  bill  so  as  to  lead 
the  deft,  to  explain  it. — Marquis  of  Donegal  t, 
Greg,  13  I.  E.  R.  12.    (C.) 

9.  A.,  having  by  will,  in  1837,  bequeathed 
legacies,  proceeded  as  follows: — *^  To  my  son, 
I  give,  devise,  and  bequeath  all  my  lands  and 
tenements,  rights  and  credits,  subject  to  ths 
legacies  aforesaid  and  my  debts ;  the  remainder,  of 
my  property  to  be  disposed  of  by  him  to  and 
amongst  his  children,  in  such  shares  and  pro- 
portions as  he  shall  think  proper."  The  words 
in  italics  were  inserted  by  interlineation.  By 
the  last  clause  in  the  will  the  interlineations, 
as  well  as  the  original  text,  were  declared  to 
be  in  the  handwriting  of  the  testator.  In  1839 
he  added  a  codicil,  by  which  he  merely  made  a 
declaration  with  reference  to  one  of  the  lega- 
cies. In  1846  the  son  died,  in  the  life  of  A., 
and  without  having  made  any  appointment 
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amongst  his  chUdren.  A.  haring  <lied~^«^ 
that  the  will  gave  the  son  a  power,  coupled 
with  a  trust ;  and  that  accordingly  his  child- 
ren were  entitled  as  well  to  the  real  as  to  the 
personal  estate  of  A.  in  equal  shares. 

-ScwWb — ^The  general  personal  estate  of  A. 
•would  hare  passed  under  the  words  **  rights 
and  credits"  alone,  eren  if  the  interlineations 
had  not  been  made. 

The  effect  of  interlineations  In  a  will  con- 
sidered.—jETutoAtiuofi  T.  H^  13  I.  E.  B.  332. 
(C.) 

1.  A^  by  will  makes  D.,  his  eldest  son,  te- 
najit  for  life  of  his  real  estates,  with  a  power 
of  jointuring  if  he  marries  with  the  consent 
of  the  executors  and  guardian  appointed  by 
the  will ;  appoints  A.,  B.  and  C.  executors ; 
and  nominates  C.  guardian.    A.  and  B.  re- 
nounce ;  C.  alone  takes  probate.    D.,  while  a 
minor,  without  any  consent,  married,  without 
banns  or  license,  E.,  who  was  under  age.  Some 
days  after,  he  obtains  C.'s  consent  to  his  mar- 
riage, and  a  marriage  ceremony  is  regularly 
solemnized  between  D.  and  E.    I),  executes  a 
post-nuptial  settlement,  in  which,   for  value, 
he  appoints  a  jointure  to  £.    Udd,  that  the 
consent  of  C.  alone  to  the  marriage  gave  rise 
to  the  power ;  and,  that  C.'s  consent  to  a  sub- 
sequent valid  marriage  was  sufficient,  although 
a  marriage  voidable  under  the  9  G.  2,  c.  11,  and 
23  G.  2,  c.  10  C/r.),  had  been  previously  cele- 
brated between  D.  and  E. — I^obbyn  v.  Adams  ! 
1  1.  Jur.  N.  S.  400 ;  6  I.  C.  B.  170.    (B.)— [On  ' 
appeal — Held,  that  the  power  could  not  be 
exercised  in  favour  of  S. — 7  I.  C.  B.  193 ;  2  I. 
Jut.  N.  S.  143.     (C.>— [See  Adams  v.  ^.,  8  L 
C.  B.  41.    (C.)] 

2.  A  settlement  limited  a  fund  in  trust, 
after  the  death  of  the  survivor  of  the  husband 
and  wife,  for  the  benefit  of  the  child  or  child- 
ren, or  other  issue  of  the  marriage  then  in 
being,  as  the  husband  and  wife  should  jointly 
appoint  by  deed  ;  and,  in  default  of  such  ap- 
pointment, as  the  survivor  should  by  deed  or 
will  appoint;  in  default  of  any  appointment,  \ 
to  pay  the  fund  to  such  of  the  children  of  the 
mArnage  as  should  be  living  at  the  decease  of 
their  surviving  parent,  at  the  age  of  twenty- 
one,  or  marriage.  Hddy  that  those  children 
only,  who  survived  both  parents,  were  objects 
of  the  power.— CooBcy  v.  Holland,  7  I.  C.  B. 
201.    CR-) 


Xm.  TrASBWBR  op  POWIERS   BT   DELEGA- 
TION OR  Act  of  Law. 


POWEB  OF  ATTOBNEY. 
See  Powers,  X. 


PBACTICE. 

*^*  The  printed  titles  of  this  subject  are  ar- 
ranged alphabetically  in  large  Boman 
capitals.  Those  to  which  asterisks  are 
prefixed,  and  which  are  printed  in  small 
Boman  capitals,  are  merely  heads  of  re- 
ference. 


—  On  Svpersedeas  in  Bcmknq)tey,     Sm  Baitk- 

RUPTCY,  VI. 

—  On  Staffing  Certificate,      See  Bakkeuptct, 

VI. 

—  On    Bankruptcy    Petitions    generalhf.      See 

Bankrcftct,  VU. 

—  In  Charity  Suits.     See  CHARrrr,  IV. 

—  In  Lunacy  Cases.     See  Lcnact,  IX. 

—  On  Bills  to  Redeem,    See  Mortgage,  V. 

—  On  Bills  to  Foreclose.     See  Mortgage,  VI. 

—  On  Account    be/ore  Master^   and  generaUy. 

5'e«  Account,  VII — Practice — Account. 
See  Infant,  II^Legact,  VIII — Pleading. 

L  ABATEMENT  AND  BEVIVOB.  Sm 
Pleading,  II,  5,  6,  7— Practice,  Ap- 
peal— Practice,  Sequestration. 

1.  Abatement. 

a.  Generally — its  Effect. 

b.  By  Death. 

c.  By  Bankruptcy  or  Insolvency. 

d.  By  Marriage. 

e.  By  Infant  coming  of  age. 

2.  Revivor. 

a.  ^  and  against  whom :  its  Effect. 

h.  For  Costs. 

c.  How  and  when  Suits  are  Revived. 

1.  Under  the  Old  Practice. 

2.  Under  The  Chancery  Regulation  (^Ire- 

land) Act  1860. 
8.  Under  The  Chancery  {Ireland)  Act  IS67. 

*  Account.    See  Account,  ante, 

*  Accountant-general.  See  Practice,  Offi- 

cers OF  Court. 

•Adjournment  of  Cause.    See  Practice, 
Cause,  Adjourning,  &c. 

•Advance  to  Parties  out  of  Funds  in 
Court.    See  Practice,  Fund  in  Court. 

*  Advancing  Cause.     See  Practice,  Cause, 

Adjourning,  &c, 

n.  ADVEBTISEMENT  TO  APPEAB,  &c. 

—  Of  Bankruptcy  in  Gazette.  See  Bankeuptct, 

VI— Practice — Creditor's  Suit. 

*  Affidavits. 

—  GeneraUt/.    See  Practice,  Evidence. 

—  Of  Petitioning  Creditor's  Debt.     See  Bank- 

ruptcy, VI. 

—  To  support  Petition  to  sUuf  Certificate.     See 

Bankruptcy,  XVI. 

—  To  support  Bankruptcy  Petitions  generally. 

See  Bankruptcy,  XVII. 

—  Annexed  to  Bill.    See  Pleading,  Bill. 

—  In  support  of  Attachment.    See  Practice, 

Attachment. 

—  When  read  against  Answer,     See  Practice, 

Evidence. 

—  When  received  and  read  generally.      iStisibid. 

—  In  reply.     See  ibid. 

*  Amendment. 

—  Of  Fiat.    See  Bankruptcy,  VI. 

—  Of  Bankruptcy  Petitions.  See  Bankruptcy, 

—  Of  Answer.    See  Practice,  Answer. 

—  Of  Bill    See  Practice — Bill,   Amend- 

ment of. 

—  Of  Decree.    See  Practice,  Decree. 

—  ^Demurrer.     See  Practice,  Demxtbrer. 

—  Of  Depositions.     See  Practice,  Ettdbncb. 

—  Of  Discharge.     Set  Practice,  Dischabge. 
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—  Of  Jiaster*s  Report,    See  Practicb,  Mas- 

ter, RSFSRSITCB,  &c. 

—  Of  Order.    See  Pbactice,  Ordbs. 

—  Of  Plea.    See  Practice,  Plea. 

—  OfSubpana.    See  Practice,  Si7bp<bna. 

—  Costs  on.    See  Practice,  Costs. 

—  Its  Effect  on  Injunction.    See  Practice,  In- 

junction. 

♦Amended    Bill.      See    Practice,     Bill 
Amended. 

in.  ANSWER. 

—  Costs  on.  Insufficiency  of.    See  Practice, 

Costs. 

—  When  Affidavits  can  be  read  against.     See 

Practice,  Evidence. 
See  Practice,  Taking  Pleadings  off  the 
File— Practice,  Injunction. 

[iVbtt.— The  cases  from  the  I.  C.  Reports  refer 
to  the  Practice  under  the  Ct.  of  Ch.  Regu- 
lation (Ir.)  Act  1850.  See  also  The  Chan- 
cery (Ireland)  Act  1867.] 

1.  General  Orders  relating  to,  generally. 

2.  Form  of. 
8.  Signature  of. 

4.  Jurat,  and  Swearing  of. 

5.  Schedules  to. 

6.  In  what  time — //*  filing. 

7.  Ordered  to  be  put  in  within  a  given 

time. 

8.  Commissions  to  Take. 

9.  Time  given  to  Anstoer. 

10.  E^ect  of  Answer,  and  of  its  Want. 

1 1 .  Further  A  newer. 

12.  Supplemental  Answer, 
18.  Separate  Answer. 

14.  To  amended  Bill. 

15.  Amendment  of. 

16.  Evasive. 

17.  Exceptions  to. 

a.  Form  and  Requisites  of. 

b.  Their  Effect. 

c.  When  necessary  or  proper  to  be 

taken. 

d.  Within  what  time  to  be  taken. 

e.  Filing  generally,  and   nunc   pro 

tunc. 

f.  Deposit  on. 

g.  Further  Exceptions. 
h.  Waiver  of. 

i.  Submission,  or  otherwise,  to. 
j.  Reference  on  Exceptions. 
K.  Argument  and  Hearing  of 
1.  Allowance  cmd  Over-rulinq  of. 

18.  Reference  for  Scandal  and  Imperti- 

nence. 

19.  Sufficiency  of  Answer. 

20.  Who  are  bound  by  Answer. 

21.  Libertif  to  Withdraw. 

22.  Priority  of  Answers  where    Original 

and  Cross  Bills. 


rV.  APPEAL.  5<;«  Bankruptcy,  XX— Prac- 
tice, Costs. 

1.  Form  of:  to  what  Tribunal:  stq)s  ne- 

cessary to  be  taken  previously. 

2.  When,   and  on  what  grounds  it  lies: 
«    J^A^^  6arm/.-  when  on  new  matter. 

8.  Within  what  time. 

4.  Who  may  Prosecute.    • 

5.  Evidence  on. 


6.  AbeUement  and  Revivor  of 

7.  Effect  of  :  Staying  Proceedings 

8.  Practice  on,  generally. 

9.  Practice  on  in  the  House  of  Lords. 

V.  APPEARANCE. 

1.  Generally:  its  Effect:  Effect  of  iU 

2.  When  substituted :  its  Inadents. 
8.  Undertaking  to  apptar, 

4.  Gratis. 

5.  Conditional. 

*  Argument.  See  Practice,  Answer — Prac- 
tice, Demurrer  —  Practice,  Plea  — 
Practice,  Hearing — ^Practice,  Court, 
Practice  in. 

VI.  ATTACHMENT.  See  Practice,  Pro- 
cess. 

1.  Its  Effect. 

2.  When  and  in  what  Cases :  Cause  againsL. 
8.  Affidavits  in  support  of, 
4.  Discharge  from. 

6.  Against  Prisoners, 

6.  Service  of 

7.  Entry  of. 

8.  Execution  of:  Return  to. 

9.  For  want  of  Answer. 

10.  For  Costs. 

11.  With  Proclamations. 

Vn.  ATTACHMENT  AGAINST  PRO- 
PERTY. 

Vm.  BAIL.    See  Principal  and  Surstt. 
*  Bill. 

—  Concerning  Charity.  See  Practice,  Evi- 
dence, and  References,  ante. 

IX.  BILL  OR  PETITION.  See  Practick. 
Injunction. 

1.  Verifying. 

2.  Summary  Order. 

X.  BILL,  AMENDMENT  OF.  (See  also 
Pleading,  II,  8). 

1.  Generally;  when  necessary,  when  grdni* 
ed,  etna  in  what  Matters  allowed. 

2.  Effect  of,  and  of  Motion  for  Liberty  to 
Amend. 

8.  Within  what  Time :  Order  to  Amend  in 

a  given  Time. 
4.  When  of  Course,  when  by  Special  Ap^ 

plication  only. 
6.  Motion  to  Amend :  Necessary  Stepson. 

6.  Motion  to  Amend  without  Prejudice^ 
when  granted. 

7.  Other  Cases. 

XL  BILL  PRO  CONFESSO.  See  Practice, 
Decree  —  Practice,  Evidencb  —  Sta- 
tutes, Construction  of,  II,  8. 

Xn.  BILL  OF  DISCOVERY.  See  also 
Pleading,  II.  10, 11. 

Xm.  BILL  OR  PETITION,  DISMISSAL 
OF.    See  Practice,  Costs. 

1.  General  Orders. 

2.  Generally;  in  what  cases:  what  ts  a 

Ground  for. 
8.  By  Plaintiff. 
4.  By  Consent. 
6.  Effect  of,  gen&ralfy. 
6.  for  want  of  Prosecution. 
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7.  On  behalf  of  In/€nts. 

8.  Motion /or, 

*  Bill  of  Excspnoirs.  See  Pbaotigb,  Ex- 
GBPnoNS,  Bill  of. 

XrV.  BILL  OF  INTERPLEADER.  See 
Pleaddto,  II,  12 — Practice,  Costs  — 
Practice,  Etidekcb — Practice,  Pay- 
ment rsTo  Court. 

XV.  BILL  TO  PERPETUATE.  5«!  Pleai>- 
IKO,  II,  14 — Practice,  Evidence. 

XVI.  BILL  OF  REVIEW— PROCEEDINGS 
AND  EVIDENCE  ON.  See  Plead- 
ing, II.  8 — Practice,  Costs. 

XVn.  BELL  OR  PETITION  OF  REVI- 
VOR.   See  Pleading,  II,  7. 


XVn.*  BILL    OR    PETITION,  SUPPLE- 
MENTAL.   See  Pleading,  II,  3,  4,  6. 


XVm.  CAUSE  GENERALLY— ADJOUR- 
NING, ADVANCING,  CONSOLIDA- 
TING, RESTORING,  RETAINING, 
AND  SPEEDING. 

1.  Generally, 

2.  Adkmrmng, 
8.  Aavancing. 

4.  Consolidating, 

5.  Restoring. 

6.  Retaining, 

7.  Speeding, 

Respecting  Costs  of  a  Cause  standing  over^  or 
being  struck  cut  of  the  list.  See  Phactice, 
Costs. 

See  Practice,  Hearing  and  Setting  down 
Causes — Practice,  Bill,  Dismissal  of. 


CAUSE,  CONDUCT  OF. 
CAVEAT. 
CERTIFICATE  OF  CHIEF  CLERK. 

*  Certificate  of  BIaster.    See  Practice, 

Master,  Reference  to,  &c. 

XX.  CERTIORARI  AND  CERTIORARI 
BILL. 

XX,  a.  CHANCERY. 

1.  Chancery  Regulation  (7r.)  Act  1850. 

2.  Sunmary  Order,     See  Jurisdiction, 

XV. 

XXL  CHARGE  AND  DISCHARGE.  See 
Account,  Vm,  2 — ^Practice,  Account. 

CHIEF  CLERK. 

*  Clerk  in  Court.    See  Practice,  Officers 

of  Court. 

*  Clerk  of  Enrolments.    See  ibid. 

*  Commission  to  take  Answer.    See  Prac- 

tice, Answer. 

XXn.  COMMISSION  TO  ASCERTAIN 
BOUNDARIES  &  VALUE  OF  LANDS. 
See  Boundaries. 

XXn.*  COMMISSION  IN  AID. 

*  Commission  of  Bankruftct.     See  Bank- 

BUFTCT,  VI. 


COMMISSION  OF  LUNACY.  See  Lunacy, 
IV. 

COMMISSION  TO  EXAMINE.  See  Prac- 
tice, Evidence. 

XXHL   COMMISSION    OF   PARTITION. 
See  Estate,  VII — Statute,  U, 

XXTV.  COMMISSION   OF  REBELLION. 

XXV.  COMMISSION  OF  REVIEW.  See 
Pleading,  Bill  of  Rsyiew — Practice, 
Bill  of  Review. 

XXVI.  COMMITMENT. 

*  Conduct  of  Suit.  See  Practice,  Cause, 
Conduct  of. 

XXVn.  CONSENT  IN  COURT.     See  Ac- 

QT7IE8CENCE  —  BARRISTER  —  HuSBAND  — 

Husband  and  Wife,  III — ^Practice,  De- 
cree. 

CONSOLIDATION  OF  CAUSES.  S«Prac- 
tice,  Cause,  Adjournment  of,  &c. 

XXVm.  CONTEMPT. 

—  Respecting  Costs  of.     See  Practice,  Costs. 

1.  General  Orders  respecting    Contempt: 

Contempt,  generally, 

2.  What  constitutes:  Process  and  Com' 

mittalfor, 
8.  Effect, 

4.  Discharge  from:  Effect  of  Discharge, 
See  5  &  6  TF.  4,  c.  16;  Practice,  Attach- 
ment, 4. 

XYTX.  COPIES.    See  Practice,  Etidbncb. 

XXX.  COSTS. 

—  Proof/or.    See  Bankruptct,  XIIL 

—  On  Petitions  in  Bankruptcy,     See  Bank- 

ruptcy, xvn. 

—  Revivor  for.     See  Practice,  Abatement 

AND  Revivor,  infra. 

—  Of  Attachment,     See  Practice,  Attach- 

ment. 

—  Of  Appeal,  and  Re-hearing  for.     See  Prac- 

tice, Appeal — Practice,  Re-hearing, 
infra — Statute,  II — ^Vendor  and  Pur- 
chaser, VUI. 

1.  Generally, 

2.  How  lost, 

a.  Generally. 

b.  By  Fraud, 

c.  By  Tender  of  Demand, 

8.  Apportionment  of  and  Contribution  for. 
4.  From  what  Fund  payable,  and  in  what 
order. 

4.  a.  Of  Counsel 

5.  Payment  and  Tender  of  when  necesscay: 

their  Effect. 

6.  Security  for, 

7.  Setting  (jf, 

8.  When  stayed  by  or  on  Appeal 

9.  TaxcUion  of 

a.  Generally, 

1.  GeneralJurisdiction. 

2.  Under  Statutes, 

b.  Costs  of  Taxation  of  Costs, 

c.  Efftct  of:  and  of  Costs  not  being 

'TaxeOf  and  of  Appeal,  Re-hear' 
ing,  and  Revtvorfor, 
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d.  Whehparty  ikaUpojf  Taxed  Co9t$, 

or  only  Fixed  Costs. 

e.  Whether  Costs  in  Cause,  or  Extra 

Costs. 

f.  Allowances  beyond   Taxed   Costs. 

Of  CostSj    whether    as   between 
Party  and  Party,  or   Solicitor 
and  Client. 
10.  In  cases  of:  in  Suits  for:  or  by  or  to 
whom. 

a.  Abandonment  of  Cause,  or  of  Mo- 

tion,  ^.,  ajier  Notice  to  Appear, 

b.  Account. 

c.  Administration  Suits:  Suits  Tes- 

tamentary. 

d.  Amendment. 

e.  Appeal. 

f.  Attorney- General  and  Crown. 

g.  Bankrupt  and  Insolvent,  end  their 

Assignees. 

h.  Bank  oj  England. 

i.  Bill  or  Petition,  Dismissal  of. 

j.  Cause  standing  over^  or  struck  out 
of  list :  Costs  of  the  day, 

k.  Charity. 
1.  Commissioners. 

m.  Contempt. 

n.  Creditors.  See  Fbacticb,  Cms- 
DiTOR*8  Suit. 

O.  Cross-cause. 

p.  Decree  for  Administration  of  As- 
sets. 

q.  Demurrer  or  Plea  allowed,  submit- 
ted to,  overruled,  or  ordered  to 
stand  for  answer. 

T.  Discovery. 

8.  Dower. 

t.  Executors,  Administrators,  Trus- 
tees, Committees,  ^c. 

u.  Excqitions  allowed  or  overruled. 

T.  Heir-at-law  and  Next-of-kin. 

W.  Husband  and  Wife, 

X.  Incumbrancers,    Mortgagors    and 

Mortgagees,  Equitable  and  Legal. 

X.*  IncumberedEstates  Court.     See 

Practice,   Landed    Estates 

Court,  LIV,  a. 

y.  Infant,  Proch^n  Ami,  and  Guar- 
dian. 

y*  Injunction. 

z.  Insufficiency  of  Answer. 

aa.  Interpleader. 

aa.*  Intervenients. 

bb.  Irregularity  of  Process. 

cc.  Issue  at  Law. 

cc*  Landed    Estates    Court.      See 
Practice,  LIV,  a. 

cc.**  Landlord  aiid  Tenant. 

cc.***  Legatees, 

dd.  Lunacy. 

ee.  Misconduct :  Vexatious  and  Un- 
necessary Proceedings, 

ff.  Parties  improperly  joined,  or  served 
with  notice  of  motion,  ffc, 

ff.*  Partition. 

ff.**  Partnership, 

gg.  Pauper, 

hh.  Perpetuating   Testimony ;    Com- 
mission to  Examine. 

hh.*  Probate. 


li.  Proof  of  DeltU  before  Master, 

a,*  Riulway  Company, 

jj.  Receiver, 

kk.  Review. 

11.  Separate  Costs, 

mm.  Solicitor,  personally,  to  pay, 

nn.  Specific  Performance:  between 
Vendor  and  Purduiser,  and  other 
Parties,  generally,  and  in  Sales 
JudiciaL 

nn.*  Trustees.    See  snpra,  t. 

oo.  Witness. 

pp.  Generally,  in  other  cases, 

XXX*.  Country  Cause.  See  Practice,  An- 
swer. 

XXXI.  COURT,  PRACTICE  IN,  AND 
GENERALLY. 

XXXIL  CREDITOR'S  SUIT.  See  Pleading, 
Parties  —  Practice,  Costs —Practice, 
Decree. 

1.  In  general. 

2,  Effect  of. 

8.  Costs,  Expenses,  and  Charges, 
4.  Distribution  of  Assets  in, 

XXXni.  CROSS  BELL  AND  CAUSE.  See 
Practice,  Answer — Practice,  Costs. 

*  CuRSiTOR.     See   Practice,    Officers    of 

Court. 

*  DE  BENE  ESSE.  5«  Practice,  Evtdencb. 

XXXrV.  DECREE.  See  Interest,  Pecu- 
NiART,  VI — Practice,  Costs. 

1.  In  general:  extent  of  Relief  given  by, 

a.  In  general. 

b.  Relief  at  Hearing:  not  prayed  for 

by  the  Bill  or  Petition. 

c.  What  Parties  must  be  before   ike 
Court. 

2.  Frame  and  construction  of 

a.  In  general, 

b.  On  what  Evidence  made, 

8.  Effect  of  Decrees. 

a.  In  general. 

b.  On  Summary  Order. 

4.  To  account. 

5.  For  Administration  and  Distribution  of 

EffeUs. 

6.  Of  Foreclosure,  or  Reden^tion  of  Mort- 

gages.   {See  also  Mortgage.) 

7.  Who  are  bound  by. 

a.  Generally. 

b.  Infants. 

•  8.  Obtaining  generally. 

9.  Obtaining  by  Fraud. 

10.  Obtaining  by  Consent. 

11.  Pro  confesso,  and  by  Default. 
12  Service  of. 

18.  Adding  to.  Altering,  Rectifying,  Pro- 
ducing, and  Varying  Decree,  or  Mi- 
nutes of  Decree. 

14.  Entry,  Drawing  up,  and  Enrolment  of 
Decrees. 

15.0/*  Suspending,  Prosecuting,  Enforcing, 
and  Carrying  into  Execution  Decrees, 

a.  Enforcing,  Prosecuting,  and  Car- 

rying  into  Execution  Decrees. 

b.  SuMfending,  and  Staying  Execution 

0/ Decrees. 
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16.  IwqptadmtMl,  Duchttrge,  and  Reversal 

of  Decrees, 

17.  Lost, 

*  DEDmrs  PoTESTATEM.  See  Practice,  Writ. 

*  DBFEicDAinr.     See  Practice,  Party,  Ac. 

XXXV.  DELIVERY  UP  OF  DEEDS  BY 
PARTIES,  AND  OUT  OF  COURT. 
See  Practice,  In-spectiox  op  Deeds — 
Practice,  Production  of  Deeds. 

XXXVI.  DEMURRER.  See  Plbadiko,  IH. 
Practice,  Costs — Practice,  Evidence. 

1.  General  Orders  respecting, 

2.  Generally. 

3.  Time  of  Filing  Demurrer :  Entry  and 
'  Enrobaent  of. 

4.  Amendment  of, 

5.  Argument  on:  Setting  down  Demurrer 

/Jw,  and  wit/tdrctwing  it. 

6.  £ffect   of  AUounng  or  Submitting  to 

Demurrer. 

7.  Effect  of  Overruling  Demurrer, 

8.  Demurrer  ore  teniu. 

*  Deposit.    See  Practice,  Answer — Prac- 

tice, Appeal,  I. — Practice,  Master, 
Reference  to,  &c. — ^Practice,  Sales, 
juoiclal. 

*  I>EP08iTioN8.    See  Practice,  Evidence. 

*  Discharge.    See  Practice,  Charge  and 

Discharge. 

XXXVU.  ELECTION,  TO  SUE  AT  LAW 
OR  IN  EQUITY. 

*  Cklarg EVENT,  OF  TixB.     See  Mortgage, 

V.—TlMB. 

XXX Vm.  EVIDENCE.  See  BANERrprcT, 
VL,  X — Marriage,  II — Practice,  Ap- 
peal—Tithes, VI,  X— Will,  X. 

1.  Generally. 

2.  What  is  sufficient,  generally, 

3.  Of  what  Facts  Evidence  is  necessary  or 

admissible,  generally — Statements  in 
Pleadings, 

a.  In  general, 

b.  Declarations,  Admissions^  ffc, 

4.  Parol  Evidence,  when  admitted:  when 

refected 

5.  Omts  Probandi. 

6.  Entry  of  Evidence,  as  read 

7.  Furiner  Evidence,  when  admitted  after 

Publication,  or  on  Appeal,  Re-hearing, 
^. 

8.  Bejore  Master,    See  infra,  28,  d. 

9.  At  Law, 
10.  ExhibiU. 
IL  Affidavits, 

a.  Generally :  their  Incidents, 

b.  Filing,  and  Swearing  ofgenerally. 

c.  Form  of. 

d.  Their  Effect  respecting  Informa' 

tion.  Belief  ^, 
c.  In  support  (^Injunction,  or  against 
it, 

f.  In  support  of  Interpleader  Bills, 

g.  In  support  of  Motions  and  Peti- 

tions, aenertxlly. 
h.  On  appiicationfor  Liberty  to  sue  in 

forma  pauperis. 
L  Of  Service. 


j.  On  application fsr  Leave  to  Substi- 
tute Service, 

k.  On  obtaining  a  writ  of  Ne  Exeat 
Regno, 

1.  In  support  of  application  for  Comr 
mission  to  Examine  Witnesses, 

m.    When  necessary  in  other  matters, 

n.   When  read  against  Answer. 

o.  When  to  be  received  and  read  as 
Evidence,  generally, 

p.  In  Rfply. 

q.  To  Verify  Petition,  ^. 

12.  Answer. 

a.  When  Answer  may  be  read  as  Evi- 

dence. 

b.  What  Evidence    is  good  against 

Answer. 

c.  Effect  of  Reading  Answer, 

13.  Bills,  generally,   and  when  taken  pro 

confesso, 

14.  Taken  on  Bill  to  Perpetuate, 
16.  Copies. 

16.  Taken  in  other  Courts, 

17.  Decisions  of  other  Courts, 

18.  Evidence  cf  one  Defendant  read  for  or 

against  another, 

19.  Decree  informer  Cause. 

20.  Taken  in  another  Cause,  ^.,  or  Matter. 

21.  Deeds:    Proof  of:    Loss  of  Deeds: 

Touching  other   Documentary    Evi- 
dence. 
\_As  to  Production  of  See  Production 
OF  Deeds,  LXXV.] 

a.  IngeneraL 

b.  Secondary  Evidence. 

c.  Registers  and  other  Records,  Books, 

tlntries.  Letters,  Maps^  A^, 

22.  When  admitted  to  expound  Deeds, 

23.  Handwriting. 

24.  In  Tithe  Causes, 

25.  WiU,  Proof  of 

26.  When  Admitted  to  Expound  WiUs, 

27.  Witness. 

a.  Generallif :  his  Rights,  Duties  and 

Liabilities:  of  Sulmcena  to  Tes- 

m. 

b.  Competency  of 

c.  Examination  respecting  his  Credit, 

d.  Demurrer  to  Interrogatories — who 

and  on  what    Matters   Exami- 
nable. 

e.  Attesting  Witness, 

28.  Examination, 

a.  Generally, 

b.  When  and  how  taken, 

c.  Examination  viva  voce, 

d.  Before  Master.     See  ante,  8. 

e.  Before  Examiner. 

f .  Examination  de  bene  esse. 

g.  Pro  interesse  suo. 
n.  Cross-examination. 

i.   Further,  or  Re-examination, 

t     Of  Parties  to  the  cause, 
,  Of  Defendant  on  Interrogatories. 
1.    Commission  to  Examine, 

1.  General  Orders, 

2.  Their  Effect. 

3.  When    Granted — how    6b- 

tcUnea, 

4.  Second  Commission, 

5.  How  Discharged  or  Abated. 
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6.  Execution  of:  respecting  the 

Commiseioners. 

7.  Return  of, 

8.  When  Lost, 

29.  Depositions. 

a.  Generally, 

b.  TcUcen  de  bene  esse, 

c.  Amendment  of. 

d.  Suppression  of, 

80.  Publications. 

a.  Genercdhf. 

b.  Enlarging  Time  for  Publication, 

♦  EXAMIHATION.      ^««  PRACTICE  EyIDBNCB. 

♦  Examiner.    See  Practice  Etidbncb. 

XXXIX.  EXCEPTIONS,  GENERALLY. 
See  Practice,  Answer — Arbitration, 
V — Practice,  Costs — Practice,  Master^ 
Bejterence  to,  &.C. 

XL.    EXCEPTIONS,  BILL  OF. 

XLI.    EXCHEQUER,  PRACTICE  IN. 

♦  Exhibits.     See  Practice,  Evidbncb. 

♦  Fees.    See  Practice,  Officers  of  Court  ; 

Suitors'  Fee  Fund. 

XLL*  FILING  PLEADINGS.  See  Prac- 
tice, Answer — Practice  Demurrbr — 
Practice  Etidence — ^Practice,  Plea. 

•Form. 

—  OfAnsu?er,    See  Practicb,  Answer. 

—  Of  Bills  in  Equity,    See  Pleading,  Bill. 

—  Of  Demurrer,    See  Pleading,  Demurrer. 

—  Of  Plea,    See  Pleading,  Plea. 

—  (j/Banknq}t  Petitions,     See  Bankruptcy, 

—  Of  Exceptions  to  Answer,     See    Practiob, 

Answer. 

—  Of  Appeal    See  Practice,  Appeal. 

—  Of  Decree,    See  Practice,  Decree. 

—  ^Affidavits,    See  Practice,  Evidence. 

—  Of  Injunction^    See  Practice,  Injunction. 

—  Of  Issue,    See  Practice,  Issue, 

—  Of  Master's  Report  and  Certficate.  See^FRxo- 

TicE,  Master,  Reference  to. 

—  Of  Master's  Report^  and  Exceptions  to  it.  See 

Practice,  Master,  Reference  to. 

—  Of  Proceedings  on  Motion,     See  Practice, 

Motion. 

—  Of  Order,    See  Practice,  Order. 

—  Of  Subpcena,    See  Practice,  Subpcena. 

*  Former  Suit.   See  Pleading,  Plea — Prac- 

tice, Plea. 

XLII.FUND,  IN  COURT.  Advances  there- 
out TO  Party  to  carry  on  a  Suit,  and 

FOR  OTHER  PURPOSES. 

XLin.    FURTHER  DIRECTIONS. 

*  General  Orders. 

—  Tlmr  Construction.   See  Practice,  Orders, 

Construction  of. 

—  Respecting  Answers.     See  Practice,  An- 

swer. 

—  Dismissing  Bill.    See  Practice,  Bill,  Dis- 

missal of, 

—  Contenq)t.    See  Practice,  Contempt. 

—  Decrees,    See  Practice,  Decree. 

—  Demurrer.    See  Practice,  Demurrer. 


—  Affidavits.    See  Practice,  Evidence. 

—  Depositions,    See  Practice,  EvideKcs. 

—  Commission  to  Examine.      See    Practicb, 

Evidence. 

—  Injunctions.     See  Practice,  Injunctioh. 

—  Motions.    See  Practice,  Motion. 

—  Orders.    See  Practice,  Order. 

—  Plea.    See  Practice,  Plea. 

XLIV.  HABEAS  CORPUS.  Re^teeting 
Warrant  of  Commitment,  see  Bankruptcy, 
VIII — see  Statutes,  Construction  of,  IL 

XLV.  HEARING  —  SETTING  DOWN 
CAUSE  FOR  HEARING— PRELIMI- 
NARY OBJECTIONS.  See  Practice, 
Answer — Practice,  Cause,  Adjourh- 
ING,  &c. — Practice,  Re-hearing. 

1.  In  general 

2.  On  Objection  for  Want  or  Misjoinder 

of  Parties,  ^,  <See  Pleading,  Par- 
ties. 
8.  Before  what  Judge. 

XLV.*  HOUSE  OF  LORDS. 

INCUMBERED  ESTATES  COURT.  See 
Practice,  L.  E.  Court. 

♦Information.     See  Charity,  ;rV—PLBAi>- 

iNG,  Information. 
♦Impertinence.    See  Practice,  Answsb — 

Practice,  Master,  Referencb  to. 

XLVI.  INJUNCTION.  See  Practice,  Eti- 
dence— Practice,  Payment  into  Court. 
See  25  G.  8,  c.  51  (/r.) 

1.  Generally :  General  Orders  respecting  : 

its  Form. 

2.  How  and  when  to  be  obtained:   Motion 

for. 
8.  Obtained  on  Amended  Bill. 

4.  Sjoecial. 

5.  Perpetual 

6.  Extent  and  Effect  of, 

7.  Service  of  and  of  Order  for. 

8.  Breach  of:  what  constitutes  Breach: 

Commitment  for, 

9.  Reviving,  Continuing,  and  Extending. 

10.  Dissolving:  Cause  against  Dissolving, 

11.  Effect  of  Amendment :  obtaining  Leave 

to  Amend  without  Prejudice, 

12.  Against    Proceeding  at   Law    or    in 

Equity. 

a.  Generally. 

b.  Against  Ejectment. 

c.  Jo  Stay  Trial:  Extending  Com'- 

mon  Injunction. 

d.  To  Stay  Execution  and  Distress, 

e.  To    Stay    Proceedings    in    other 

Courts. 
{.  When  Money  will  be  Ordered  into 

Court  on  Granting. 
g.  In  Cases  of  Fraud:  on  ground  of 

Public  Policy. 
h.  In  Cases  of  Interpleader. 

13.  Against  Darkening  Ancient  Lights. 

14.  Against  Breach  of  Contract,  Covenant, 

or  Trust, 
16,  Against  Infringement  of  Copyright  and 

Patent, 
16.  Against   setting  vp  Legal  Bars  and 

Defences. 
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17.  Agmnst  Nuisance. 

18.  Against  Pmrment  of  Mcmey^  or  Trans- 

fery   or  Negotiation  of  Security  or 
Estate. 

19.  To  Quiet  Possession. 

20.  Against  Sailing  of  Ships. 

21.  Against  Sale. 

22.  Against  Trespass. 

23.  Against  Waste. 

24.  In  Partnership  Matters. 

25.  Against  Assuming  or  Using  stone  Trade 

Aiarks,  NameSy  ^t. 

26.  In  other  Cases. 

XLVn.  INQUEST,  GENERALLY.  See  Lu- 
HAcr,  IV. 

XLVin.  INSPECTION  OF  DEEDS,  &c. 
See  Bankruptcy,  X — ^Practice,  Pboduc- 

nON  OF  De£D8. 

XT.IX.  INSPECTION,  ORDER  FOR.  See 
Practice,  Production  of  Derds. 

*  IssuFFiciENCT.  See  Practice,  Master,  Re- 

ference TO — Practice,  Answer. 

L.  INTERLOCUTORY  ORDER. 

*  Interpleader.  iSm Pleading,  Bill — Prac- 

tice, Bill  of  Interpleader — Practice, 
Etidencb — Practice,  Costs — Practicb, 
Payment  into  Court. 

LL  INTERROGATORIES.  Touching  Demur- 
rer to  Interrogatoriesy  see  Practice,  Evi- 
dence, passim. 

lAL  INTnXLING  PLEADINGS. 

LIL*  IRREGLTiARITY. 

1.  What  constitutes  it,  generaUy. 

2.  Its  Effect. 

3.  Waiver  of  . 

LUL  ISSUE  AND  ACTION  AT  LAW: 
CASE  SENT  FOR  THE  OPINION 
OF  THE  JUDGES.  See  Practice, 
Costs. 

1.  Form  of  Issue. 

2.  When  directed. 

8.  Issue  ofdevisavit  vel  non. 

4.  Practice  on,  generaUy ;  Trial;  Verdict; 

Proceedings^  Effect  of 

5.  Taking  pro  confesso. 

LTV.  JUDGMENT.  See  Judgment,  ant^— 
Practice,  Decree — Practice,  Hearing, 
&C. — Practice,  Subp<ena. 

LIV,  a.  LANDED  ESTATES  COURT. 

[L  E.  Court  Act:  12  &  13  Fie,  c.  77;  L.  E. 
Court  Act :  21  &  22  Vic,  c.  72.] 

1.  Jurisdiction. 

2.  Chcner. 

a.  Who  is. 

b.  His  Rights  and  Liabilities. 

3.  Petition,  Preparing^  Intituling,  ffc. 

4.  Sale,  Order  for :  Staving  Proceedings 

on.  Carriage  of.  Bidders,  Re-sale, 

5.  Service  of  Notice,  Process,  ^. 
8.  Abaiemeut. 

7.  Incumbnmcers. 

a.  Who  are,  f(T. 

b.  Settling  Schedule  of. 


8.  Purchaser's  Rights,  Liabilities,  jx. 

9.  Affidavits. 

10.  Costs. 

11.  Re-hearing  and  Appeal. 

*  Letter  Missite.    See  Letter  Missive. 

*  Master.     See  Officers  of  Court. 

*  Master  Extraordinary.     See  Practice, 

Officers  of  Court. 

LV.  MASTER;  PROCEEDINGS  BEFORE. 
See  Account,  VIII — Practice,  Charge 
AND  Discharge  —  Practice,  Costs — 
Practice,  Evidence — Practice,  State 
OF  Facts — Chancery,  Summary  Order. 

LVL  MASTER,  REFERENCE  TO— HIS 
REPORT  AND  CERTIFICATE.  See 
Account. 

1.  Reference  to. 

a.  On  what  Facts  Enquiry  is  made : 

when  Reference  ts  directed. 

1.  Generally :  his  Jurisdiction. 

2.  Respecting  Infants,  ^. 

3.  In  Matters  Testamentary. 

4.  Preliminary  Enquiries. 

b.  Proceedings  on. 

c.  Respecting  Title, 

d.  Respecting     Scandal,     Prolixity, 

Impertinence,  and  Insufficiency. 

e.  Whether    two    Suits  cure  for  the 

same  objects. 

f .  Whether  Suit  is  for  Infant's  Be- 

nefit. 

g.  To  Appoint  Guardian  and  Main- 

tenance, Trustees,  ^. 
h.  "In  Cases  of  Foreclosure  and  Re- 
demption of  Mortgage. 

2.  Report  and  Certificate. 

a.  lorm  of. 

b.  Settlement  and  Signature  of:  their 

Effect, 

c.  Fifing  and  Obtaining,  and  in  what 

Time. 

d.  Review  of,  and  Amendment  of. 

e.  Corfirmation  of,  and  its  Effect. 

i.  Separate  Rq>ort :  what  Acts  may  be 
done  without  waiting  for  General 
Report. 

g.  Certificate,  when  necessary. 

h.  Exceptions  to. 

1.  General  Orders. 

2.  When  Proper  and  Necessary : 

obtaining  Court*s  Leave. 
8.  Form  of, 
4.  Deposit  on. 
6.  Time  for  Filing,and  Effect  of, 

6.  Setting  Doum,  Hearing,  and 

Arguing. 

7.  Allowance   of:     Overruling: 

Effect  of 

LVn.  MESSENGER.  iSw  Bankruptcy,  VI. 

LVn.*  MISNOMER.  See  Amendment,  and 
References  there. 

LVm.  MOTION.  See  Practice,  Evidence, 
and  the  several  Titles  which  form  the 
subject  of  Motions. 

1.  GeneraUy.   . 

2.  What  may  be  effected  by. 

3.  Notice  of. 
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4.  Motion  of  Course:  what  effected  by, 

6.   When  and  how  made, 

6.  Form  of^  and  Proceedings  on, 

•  Nb  Exbat  Regno,  Writ  of.    See  Writ,  4. 

LrX.  KEW  TRIAL. 

1.  When  granted, 

2.  How  obtained:  Proceedings  on, 

LX.  NOTICE  IN  PRACTICE.  See  NoncB 
— Practice,  Motiox. 

1.  Notice  generally  in  Practice, 

2,  Notice,  Denial  of, 

JLXI.  OFFICERS  OF  COURT.  See  Jcrib- 
DiCTiON — Practice,  Seijcestration — Re- 
specting Examiner^  see  Practice,  Evi- 
dence— Dbpctt  Remembrancer,  see 
infra, — Messenger,  see  Practice,  Mes- 
senger—Solicitor, see  Solicitor. 

1.  Generally, 

a.  Their  Rights,  Duties,  Privileges, 

and  Liabilities, 

b.  Mistakes  and  Errors  of, 

c.  Their  Fees,  and  Lien  for. 

2.  Accountant- General. 

3.  Clerks,  Chief 

4.  Clerks,  Junior, 
6.  Clerk  in  Court, 

6.  Clerk  of  Enrolments, 

7.  Clerk  of  Records  and  Writs. 

8.  Commissioners  to  Administer  Oaths  in 

Chancery  in  Ireland, 

9.  Cursitor, 

10.  Master  and  Deputy  Remembrancer, 

11.  Master  Extraordinary, 

12.  Messenger. 
18.  Registrars. 

14.  Registrars,  Assistant. 

16.  Secretary  to  the  Lord  Chancellor, 

16.  Secretary  to  the  Master  of  the  RoUs, 

17.  Six-clerks. 

18.  Stockbrokers. 

19.  Under  Clerks. 

20.  Usher. 

21.  Waiting  Clerks, 

XXn.  ORDERS. 

1.  General  Orders  concerning :  Orders  ge- 

nerally; their  Form. 

2.  Construction  and  Effect  of 

3.  Entry  and  Drawing  up  of 

4.  Showing  Cause  against :  Suspension  or 

Discharge  of. 

5.  Service  oj, 

6.  Amendment  of 

7.  Short-day  Order. 

8.  Stop  Order, 

XXn.*  OUTLAWRY.    See  Outlawry. 

•Parties.  See  Pleading, V — Practice,  Pro- 
duction op  Parties. 

LXin.  PARTY ;  PLAINTIFF  AND  DE- 
FENDANT, AND  STRANGERS.  See 
Practice,  Evidence. 

1.  Party  Plaintiff,  Rights,  Duties,  ^. 

2.  Party  Defendant,  Rights,  Duties,  ^, 

3.  Strangers:  when 'they  may  be  heard: 

4.  A  ttomof- General, 


LXIV.  PAUPER.     See  Practice,  Costs— 
Praoticb,  Evidbnoe. 

LXV.  PAYMENT,  ORDER  FOR. 

LXVI.   PAYMENT    DfTO    COURT.      See 
Practice,  Injunction. 

1.  On  Admissions, 

2.  By,   and  in  cases  of  Executors,  jr.. 

Trustees  and  Receivers, 

3.  On  Interpleaders, 

4.  On  obtainina  and  continuing  Injunctum 

against    Proceedings  at    Low,    amd 
Commission  to  Examine  Abroad. 
6.  In  cases  of  Partners, 

6.  In  cases  of  Vendor  and  Purchaser. 

7.  In  other  cases,  and  generally. 

LXVn.  PAYMENT  OUT  OF  COURT. 

*  Perpetuating  Testimony.    See  Practice, 

Bill  to  Perpetuate. 

LXVm.  PETITION.    See  Bankruptcy,  VI, 

XVI,  XVII— Chaeity,  IV. 
[See  also  Pleading,  Petition.] 

1.  General  Orders  concerning, 

2.  What  i^ected  l^, 

3.  Proceedings  on,  generally. 

*  Plaintiff.    See  Practice,  Party,  &e, 

LXIX.  PLEA.  As  to  Pleas  in  Answer  to  the 
Suit,  see  Pleading,  Vn — eee  Practice, 
Costs. 

1.  When  proper ;  Filing,   and  Leave   to 

Plead,  when  necessary. 

2.  Jurat  of:  Attestation  and  Signttture  of 

3.  Setting  down,  and  Argument  of, 

4.  Withdrawing  and  Waiver  of. 

5.  Allowance  and  Overruling:  when,  and 

Effect  of, 

6.  Amendment  of, 

7.  Of  former  Suit:  Reference  on, 

8.  When  ordered  to  stand  for  Anssoer : 

Practice  on. 

*  Preliminary  Objections.    See  Practice, 

Hearing. 

LXX.  PRIORITY  OF  SUIT.  See  Practice, 
Cross-bill. 

LXXI.  PRISONER.  See  Practice,  Atiacb- 
ment — Practice,  Habeas  Corpus. 

LXXn.  PRIVILEGE  FROM  ARREST. 
See  Bankruptcy.  VII — Practice,  Writ 
— Solicitor. 

LXXn.*  PRIVY  COUNCIL. 

LXXIL**  PROBATE,  COURT  OF,  PRAC- 
TICE IN.  See  Pleading  in  the  Coubt 
OF  Probate. 

[Wills  Act,  1  Vic,  c.  26— Probate  Act,  20 
&  21  Vic,  c.  79.     See  21  &  22  Vic,  c.  56.] 

1.  Jurisdiction, 

2.  Administration  or  Probate  Grant,   or 

Recal  of:  Renunciation  of  Probate, 

3.  Affidavits. 

4.  Appeals, 

5.  Appearance. 

6.  Caveat. 

7.  Citation. 
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a.  GeneraOy. 

b.  Whenprcper  or  neeestary, 

8.  Costa, 

9.  Judgment. 

10.  Jury, 

11.  Notice, 

12.  Parties, 

13.  Petition, 

14.  Pleadings,  Defences^  Issues, 

15.  Sealing,  Resealing, 

16.  Sitito,   Transfer  of  to  Assistant- Bar- 

rister, 

17.  TrwAA^w. 

18.  Fentie,  Changing, 

19.  fTi ^  £x€C«fto«  o/. 

LXXm.  PROCESS.  5««  Letter  Misbitb-^ 
Practice,  Attachmeitt — Practice,  Com- 
MincEXT — Practice,  Coittempt — Prac- 
tice, Costs — Practice,  Hareab  Corpus 
— ^Practice,  Writ, 

*  Proceedings  at  Law.    See  Practice,  In- 

junction. 

LXXrV.  PROCHEIN  Aifl.  See  Practice, 
Costs. 

LXXV.  PRODUCTION  OF  DEEDS, 
BOOKS,  &c.  See  Practice,  Inspection 
OF  Deeds  —  Practice,  Order  for  In- 
spection. 

1.  CrtneraUg. 

2.  By  Solicitor:  of  Documents  within  the 

doctrine  of  Privilege. 
8.  In  favour  of  Heir, 

4.  Upon  what  Admission  or  Evidence  of 

Possession, 

5.  Court  and  Public  Documents,  Wills,  ^, 

6.  By  Purchaser,  ^.,  without  Notice, 

7.  dn  Defendants  Motion. 

I-XXVL  PRODUCTION  OF  PARTIeS. 

LXXVn.  PROHIBrnON.  See  Courts,  In- 
terior. 

*  Fro  Interesse  Suo. 

*  Publication.    See  Practice,  Evidence. 

LXXVni.  RECEIVER.  See  Bankruptcy, 
X. — Legacy,  V  —  Mortgage,  III,  IV — 
Practice,  Costs — Practice,  Payment 
nrro  Court. 

1.  Generally, 

2.  Appointment  of. 

a.  Generally:  in  what  cases  made, 

b.  Before  Appearance  or  Answer. 

c.  Who  may  he, 

d.  Against  Executors,    Administra- 

tors, and  Trustees, 

e.  Over  Infanfs  Estate, 

f .  Against  Joint  Tenants  and  Tenants 

in  Common. 

g.  Against  Mortgagor  or  Mortgagee, 

and  other  Incumbrancers. 
h.  In  Partnership  Cases, 
i.   Pendente  Lite. 

t    Against  Vendor  and  Purchaser, 
Judgment  and  Custodiam   Credi- 
tors; under  the  Sheriffs  Act,  5  & 
6  IT.  4,  c.  55. 
1.  In  other  Cases. 


3.  Powers,  Duties,  and  Liabilities  of  Re- 

ceiver, 

4.  Security  by:  Rights  and  Liabilities  oj 

Sureties  for, 

5.  Accounts  and  Allowances  to, 

6.  Discharge  and  Removal  of 

7.  As  respects  Rents,  Lands,  and  Tenants 

under  the  Court, 

a.  Generally,      respecting      Letting, 
Abatement  to  Tenants,  ^c, 

b.  Attachment,  Distress,  ^, 

*  Reference.    See  Practice,  Master,  Re- 

ference to,  &c. 

*  Reference  for  Scandal,  &c.     See  Prac- 

tice, Answer — Practice,  Master,  Re- 
ference to. 

*  Registrar.     See  Practice,  Officers  of 

Court. 

LXXIX.  RE-HEARING.  See  Practice, 
Hearing,  &c.  —  Practice,  Appeal^ — 
Practice,  Evidence. 

LXXX.  REJOINDER. 

LXXX.*  REPLEVIN. 

LXXXI.  REPLICATION. 

*  Report.    See  Practice,  Master,  Refer- 

ence TO,  &c. 

*  Restoring  Cause.    See  Practice,  Cause, 

Adjourning,  &c. 
♦Retaining  Cause.     See  Practice,  Cause, 
Adjournin«j,  &c. 

*  Review.   See  Practice,  Bill  of  Review — 

Practice,  Commission  of  Review. 

*  Revivor.    See  Practice,  Abatement  and 

Revivor — ^Practice,  Sequestration. 

LXXXI.*  RIGHT  AND  AUTHORITY  TO 
SUE. 

LXXXn.  SALES  JUDICIAL.  See  Bank- 
ruptcy, X — Mortgage,  VII — Particu- 
lars OF  Sale — Practice,  Costs. 

1.  Sale,  when  greeted,  on  what  Terms, 

where  to  taJce  place, 

a.  By  the  Court  of  Chancery, 

b.  By     the    Incumbered    Estates 

Court,    or     Landed    Estates 
Court, 

2.  Who  may  Purchase  at, 

3.  Vendor* s  Duties  and  Liabilities, 

4.  Purchaser's    Riqhts,    Liabilities,    and 

Duties :  touching  the  Title, 

5.  Sale,  when  completed:  of  putting  Pur- 

chaser into  Possession, 

6.  Discharge  of  first  Purchaser :  substitm^ 

tion  ofanodier, 

7.  Opening  Biddings, 

a.  Generally. 

b.  Deposit  on. 

c.  Re-sale, 

8.  The  Conveyance, 

9.  Setting  Sate  cuide. 
10.  Other  Cases, 

*  Scandal.  See  Pleading,  Answer — Plead- 

ing, Bill — Practice,    Answer — ^Prac- 
tice, Master,  Reference  to,  I. 

LXXXm.  SEAL  AND  SEAL-DAY.  See 
Bankruptcy,  VI. 
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mar  rerire  the  suit  by  a  mere  bill  of  revivor. 
^Pakenham  v.  Casey,  8  I.  E.  B.  624.    (E.E.) 

1.  If  there  be  an  irregularity  in  the  reviving 
of  a  judgment,  relief  must  be  sought  in  the 
Court  of  Law,  and  not  as  a  defence  in  a  suit 
in  Equity  to  raise  the  judgment. 

A  revivor  against  the  heir  and  terre-tenants 
of  one  estate  of  the  conuzor  has  no  operation 
to  keep  the  judgment  alive  against  another 
estate  of  his  originally  bound  by  it. — Franks 
V.  Mason,  9  I.  E.  R.  358.    (C.) 

2.  When  a  sole  petitioner  dies  after  the 
petition  has  been  filed,  and  notice  thereof  has 
been  served,  leave  will  be  granted  to  file  a 
petition  in  the  nature  of  a  petition  of  revivor 
referring  to  the  original  petition,  and  to  be 
annexed  thereto. — Long  r.  L.,  6  I.  Jur.  194. 
(B.) 

8.  A  cause  petition  having  abated  by  the 
death  of  a  sole  petitioner,  after  an  order  had 
been  made  for  substitution  of  senice  thereof, 
an  order  was  made  giving  the  executor  of  the 
deceased  petitioner  liberty  to  file  a  petition 
of  revivor,  and  to  substitute  service  of  notice 
thereof  in  the  same  manner  as  had  been 
directed  by  the  previous  order  for  the  substi- 
tution of  service  of  the  original  petition. — 
Synge  v.  S,,  7  I.  Jur.  101.    (R.) 

4.  A  cause  petition  was  filed  by  a  minor,  by 
her  next  friend.  The  minor  married  and 
made  a  settlement.  The  Court  gave  liberty 
to  file  a  petition  of  revivor  and  supplement, 
to  bring  before  the  Court  the  husband  of  the 
minor,  and  the  trustee  of  the  settlement. — 
Bowes  V.  Watson,  7  I.  Jur.  138.    (R.) 

5.  In  an  administration  suit  the  final  decree 
ascertained  the  rights  of  the  parties  entitled 
to  the  assets,  in  five  shares,  subject  to  certain 
payments  made  to  them ;  and  directed  the 
petitioner's  costs  to  be  paid  by  the  respondents, 
the  two  executors  ;  and  that  the  respondents' 
costs  should  be  paid  in  certain  proportions  out 
of  the  several  shares.  The  assets  had  been 
paid  into  Court,  except  a  small  sum  which  the 
decree  ordered  one  respondent  to  pay.  After 
final  decree,  and  before  his  costs  were  taxed, 
the  sole  petitioner  died.  Held,  that  the  suit 
might  be  revived  against  both  respondents. — 
Fortune  v.  Walsh,  16  I.  C.  R.  482.    (R.) 

'  6.  A  suit  to  revive  a  final  decree  to  pay 
money  cannot  be  sustained  if  not  commenced 
within  twenty  years  from  the  day  on  which 
the  decree  was  made ;  no  payment  or  acknow- 
ledgment having  been  made  in  the  meantime. 
—Dunne  v.  Doyle,  10  L  C.  R.  602.;  6  I.  Jur. 
N.  S.  208.    (C.) 


I.  2.  b.  Revivor  for  Costs. 

7.  Semble — ^A  suit  may  be  revived  for  un- 
taxed costs  when  it  has  abated  by  the  death 
of  the  party  entitled  to  receive  them,  or  of  the 


party  bound  to  pay,  before  taxation. — Barry 

StaweO,  8  I.  E.  R.  18 ;  Flan ~ 

[Affd.:8I.  E.  R.  146.    (C.)] 


8.  Decree  against  defta.  with  costs  to  be 
paid  by  them.  One  deft.,  who  was  liable  to 
part  of  the  costs  solely,  and  to  part  jointly 
with  other  defts.,  died,  the  decree  having  been 
then  fully  performed  in  all  respects  except  as 
to  the  payment  of  the  costs,  which  were  un- 
taxed. A  bill  of  revivor  having  been  filed 
against  the  personal  representative  of  the  de- 
ceased deft,  for  payment  of  the  costs. — Heldy 
upon  plea,  that  the  suit  could  not  be  revived  for 
the  untaxed  costs  alone. — Bowyer  v.  Beamish^ 
7  I.  E.  R.  7.  (R.^)— [Affirmed :  8  I.  E.  R.  63; 
2  Jon.  &  L.  228.    (C.)] 

9.  A  bill  was  filed  to  set  aside  a  f .  f.  grant, 
and  a  subsequent  sale  to  the  grantee  of  the 
reserved  rent.  The  decree  declared  the  grant 
void  as  against  ptf.,  but  that  he  was  not  en- 
titled to  impeach  the  sale  of  the  rent.  It  was 
decreed  that  W.  and  other  defts.,  and  all  pro- 
per parties,  should  join  in  conveying  the  lands 
to  ptf.,  and  that  he  and  all  proper  parties 
should  join  in  proper  clauses  and  covenants 
therein,  or  by  a  separate  deed,  as  the  Master 
should  approve,  to  secure  the  rent ;  and  that 
W.  and  other  defts.  should  pay  ptf.  the  costs 
of  setting  aside  the  grant.  Furthet  directions 
were  reserved.  W.  died.  Ptf.  filed  a  bill  of 
revivor  and  supplement  against  his  personal 
representative,  who  demurred.  HeM,  that  the 
Court  would  not  assume  that  nothing  remained 
to  be  done  by  deft,  under  the  decree,  since 
the  final  decree  might  direct  an  account  of 
the  rents,  or  that  deft,  should  join  in  the  con- 
veyance ;  and,  therefore,  the  case  came  within 
the  exception  to  the  rule  against  revivor  for 
untaxed  costs. — F^izmaurice  v.  SadUer,  12  I.  E. 
R.  136.    (R.) 

10.  A  motion  was  refused,  with  costs,  to 
three  ptfs.  Before  the  costs  were  taxed,  two 
of  the  ptfs.  became  bankrupt.  The  costs  were 
taxed,  and  a  subpcena  issued  in  the  name  of 
the  three  ptfs.  Held,  that  the  solicitor,  and 
not  the  bankrupts,  was  beneficially  entitled  to 
the  costs,  which  therefore  did  not  pass  to  the 
assignees;  and  that  the  subpoena  was  regular 
without  a  bill  of  revivor,  or  a  supplemental 
bill,  being  filed.— X)riscotf  v.  Blake,  2  I.  C.  R. 
139.    (R.) 


I.  2.  c.  How  and  when  Suits  are  Revived. 
1.  Under  the  Old  Practice, 

11.  A  suit,  in  which  there  has  been  a  decree 
to  account,  may  be  revived  at  any  time  within 
twenty  years  after  the  last  step  taken  in  the 
original  cause,  if  there  has  not  been  such  a 
variation  of  rights  as  to  work  an  injury, 

A  settlement,  pendente  Hte,  though  after  a 
decree  to  account,  and  an  abatement  of  the 
suit,  will  not  prevent  the  revivor. — Higgins  t. 
Shaw,  2  Dr.  &  War.  366 ;  I  Con.  &  L.  400. 
(C.) 

12.  An  Insolvent's  provisional  assignee,  hav- 
ing been  made  deft.  In  a  suit,  died.  Held,  that 
the  new  provisional  assignee  might  be  made 
deft,  by  bill  of  revivor  merely. — M^CoUum  v. 
Crawford,  6  I.  E,  R.  217.    (E.E.) 
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1.  When  an  insolyent's  proTislonal  assignee, 
being  deft,  in  a  soit,  dies,  the  new  provisional 
assi^ee  mar  be  made  a  deft,  br  biU  of  reyivor 
merely.— 0*Brt«i  v.  J/oAon,  7  I.  £.  R.  601 ;  2 
Jon.  &L.  201.    (C.) 

2.  In  suit  by  Dean  and  Chapter,  upon  abate- 
ment by  death  of  Dean,  the  suit  may  be  re- 
Yived  by  his  successor  by  mere  bill  of  revivor. 
^Pakenham  v.  Casey,  8  I.  E.  R.  524.     CE.E.) 

3.  When  a  deft,  dies  after  injunction  ob- 
tained against  him,  upon  revival  of  the  suit 
against  his  personal  representative,  the  in- 
junction stands  continued  without  further 
order.— J£:«w«^  v.  Lloyd,  8  I.  £.  B.  681.    (B.) 

4.  A  cause  abated  by  the  ptf.'s  death  in 
1829.  A  bill  of  revivor  was  filed  in  1836,  and 
an  order  to  revive  made  in  1841.  Held,  that 
it  could  not  be  objected  that  the  cause  was 
not  efiFectually  continued. 

Sembie — ^There  is  no  rule  requiring  a  bill  of 
revivor  for  any  purpose  to  be  filed  within  six 
years  of  the  abatement. — Foster  v.  M^Mahon, 
11  L  £.  R.  287.    (C.) 

5.  When  a  suit  abated  by  the  death  of  the 
ptf.,  a  minor  suing  by  his  next  friend,  the 
order  to  revive,  or  that  the  bill  be  dismissed, 
will  be  made  without  costs. — Ross  v.  H,,  2  I. 
Jur.  251.    (R.) 


2.  Umkr  the  Court  of  Chancery  Regulation  (Ir,) 

Act  IS50. 

6.  A  cause  may  be  revived  by  suggestion 
nnder  the  Court  of  Ch.  Reg.  Act,  although  the 
cause  Is  out  of  Court,  because  no  proceeding 
in  it  has  been  taken  for  more  than  a  year. — 
JfCotJcey  V.  Gwyrm,  2  I.  C.  R.  142.    (R.) 

7.  No  order  to  revive  is  necessary  after 
aervice  of  notice  of  a  suggestion  under  the 
29th  sec  of  the  Ch.  Reg.  Act,  if  the  parties 
aerved  are  not  under  disability. —  WiUbidye  v. 
a/'iToii*,  2  I.  C.  R.  833.    (R.) 

8.  Practice  on  reviving  a  cause  petition 
matter  abated  by  the  death  of  a  sole  peti- 
tioner. —  I^asoR  V.  Peard,  2  I.  C.  R.  653  ;  6  I. 
Jur.  347.    (R.) 

9.  When  a  sole  plaintiff  dies,  and  his  admi- 
nistrator seeks  to  revive  the  suit,  he  should 
file  a  cause  petition,  praying  such  revivor,  and 
set  down  the  case  for  hearing;  as  the  29th  sec. 
of  the  Ch.  Reg.  Act,  and  the  28th  G.  O.  of 
July  1861,  are  inapplicable  to  such  a  case. — 
Purcell  V.  Gibbings,  2  I.  C.  R.  480.    (C.) 

10.  When  a  suit  by  bill  has  abated  by  the 
death  of  one  of  the  co-ptfs.,  whose  interest  is 
transmitted  to  another  party,  it  cannot  be 
revived  by  filing  a  suggestion  under  the  29th 
sec.  of  the  Ch.  Reg.  Act.  An  order  of  the 
Court  must  be  obtained  to  file  a  petition  of 
revivor  and  supplemental  petition.  —  Curly  v. 
C,  6  L  Jur.  218.    (R.) 


11.  When  a  petition  matternnder  the  Mort- 
gage Act  has  abated,  it  cannot  be  [revived  by 
motion,  without  a  petition. — Burke  v.  Mahony, 
5LC.  R.345.    (R.) 

12.  When  a  person,  not  a  party  to  the  cause, 
who  had  proved  a  demand  in  the  office,  ob- 
tains an  order  for  re-hearing  the  decree,  that 
order  may  be  revived  on  petition.  Form  of 
order  for  such  revival. — Guinness  v.  Darley,  6 
I.  C.  R.  21 ;  2  I.  Jur.  N.  S.  401.    (C.A.) 

13.  A  commission  issued  against  a  bankrupt, 
in  1833,  upon  which  no  proceedings  had  been 
since  taken.  The  application  to  revive  those 
proceedings  should  be  made  to  the  Court  of 
Bankruptcy  and  Insolvency.  The  power  of 
the  Lord  Chancellor  to  renew  the  commission 
was  taken  away  by  the  20  &  21  Vic,  c.  60.— 
In  re  Dickie,  3  I.  Jur.  N.  S.  183.    (B.) 

14.  Practice  in  reviving  by  suggestion  against 
a  minor  deft.  —  F/rench  v.  F/.,  3  I.  Jur.  N.  S. 
336.    (R.) 

16.  A  petition  of  supplement  and  revivor, 
when  the  original  suit  has  been  referred 
under  the  Ch.  Reg.  Act,  s.  16,  mav  be  re- 
ferred under  that  sec. — JJe  Bury  v.  Cfooke,  7  I. 
C.  R.273.    (C.) 

16.  A  suit  to  revive  a  final  decree  for  pay- 
ment of  money  cannot  be  sustained  if  not 
commenced  within  twenty  years  from  the  day 
on  which  the  decree  was  made ;  no  intervening 
payment  or  aclmowledgmeut  having  been 
made. 

A  decree  in  an  administration  suit  insti- 
tuted against  husband  and  wife,  executor  and 
executrix,  directed  payment  by  them  of  money. 
The  husband  having  died,  the  wife  surviving 
is  personally  liable  for  the  amount. — Dunne  v. 
Doyle,  10  L  C.  R.  502 ;  5  L  Jur.  N.  S.  208. 
(C^ 
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17.  A  case  showed  a  pressing  necessity  for 
immediately  raising  a  personal  representative 
to  revive  in  Ch.  an  abated  suit,  pending  for 
hearing  in  the  Chancellor's  list.  The  Court 
limited  the  time  for  extracting  administra- 
tion to  less  than  fourteen  days.  —  Phiilips  v. 
Hassard,  7  I.  Jur.  N.  S.  126.    (P.) 

18.  In  an  administration  suit  the  final  decree 
ascertained  the  rights  of  the  parties  entitled 
to  the  assets,  in  five  shares,  subject  to  cer- 
tain pavments  made  to  them;  and  directed 
the  ptf.  s  costs  to  be  paid  by  the  respondents, 
the  two  executors,  and  that  the  respondents 
costs  should  be  paid,  in  certain  proportions, 
out  of  the  several  shares.  The  assets  had 
been  paid  into  Court,  except  a  small  sum 
which  the  decree  ordered  one  respondent  to 
pay.  After  final  decree,  and  before  his  costs 
were  taxed,  the  sole  petitioner  died.  Held, 
that  the  suit  might  be  revived  against  both 
respondents.  —  Fortune  v.  Walsh,  16  I.  C.  R. 
482.    (R.) 
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n.  8.  Under  the  Chancery  (^Ireland)  Act  1867, 
«ee  SO  &  81  Vic^  as.  141-148. 

I.*  Account.    See  Account. 


—  As  to  Mode  of  taking  Account,  See  Account, 

n&vni. 

—  As  to  Mode  of  Pleading  Account,  See  Plbjld- 

INQ,  Bill,  and  Petitions. 


Account. 

1.  Ftf.  is  not  entitled,  as  of  course,  to  a 
decree  for  an  account  when  the  deft,  does  not 
appear ;  ptf .  must  make  out  his  case. — Hayes 
V.  Brierl^,  8  Dr.  &  War.  274 ;  2  Con.  &  L. 
168.    (C.) 

Accountant-Gknebal.    See  Practicb,  Oppi- 

CBB8  OP  Court. 
Adjournment   of    Cause.     See   Phacticb, 

Cause,  Adjourning,  &c. 
Adyancb    to  Parties    out   of    Funds   in 

Court.    See  Practice,  Fund  in  Court. 
Adyancino  Cause.     See  Practice,  Cause, 

Adjourning,  &c. 

n.  Adyertisembnt  to  Appear,  &c. 

—  OfBcmknqitcy  in  Gazette,  See  Bankruptcy, 

vl — Practice — Creditor's  Suit. 

AppiDAvrrs. 

—  Generallv,    See  Practice,  Evidence. 

—  0/  Petitioning  Creditor's  D^t,    See  Bank- 

ruptcy, VI. 

—  To  support  Petition  to  stag  Certificate,     See 

Bankruptcy,  XVI. 

—  To  support  Bankruptcy  Petitions  generally. 

See  Bankruptcy,  XVII. 

—  Annexed  to  Bill,    See  Pleading,  Bill. 

—  In  support  of  Attachment.    See  Practice, 

Attachment. 

—  When  read  against  Answer,    See  Practice, 

Evidence. 

—  When  received  and  read  generally.      See  Ibid. 

—  In  reply.    See  ibid. 

Amendment. 

—  Of  Fiat.    See  Bankruptcy,  VI. 

—  Of  Bankruptcy  Petitions,  iSee  Bankruptcy, 

xvn. 

—  Of  Answer,    See  Practice,  Answer. 

—  Of  BiU.    See  Practice — Bill,   Amend- 

ment OF. 

—  Of  Decree,    See  Practice,  Decree. 

—  (n  Demurrer,    See  Practice,  Demurrer. 

—  Of  Depositions.     See  Practice,  Evidence. 

—  OfDischaroe.     See  Practice,  Discharge. 

—  Of  Masters  Report,    See  Practice,  Mas- 

ter, Reference  to,  &c. 

—  Of  Order,    See  Practice,  Order. 

—  Of  Plea.    See  Practice,  Plea. 

—  Of  Subpotna.    See  Practice,  Subp<bna. 

—  Costs  on.    See  Practice,  Costs. 

—  Its  Eject  on  Injunction.    See  Practice,  In- 

junction. 
Amended     Bill.      See     Practice,     Bill 
Amended. 

ni.  Answer. 

ISee  Gam.  Ch.  Or.,  pp.  26-38 ;  80  &  81  Vic., 
c.  44,  ss.  64,  65,  68,  70,  72,  78,  74,  81,  84,  86, 
161 ;  G.  0. 1867, 66-78.— A'bte.  The  cases  from 


the  I.  C.  R.  refer  to  the  Practice  under  the 
Court  of  Ch,  Beg.  (Ir.)  Act  I860.] 

—  Costs  onj  Insufficiency  of.    See  Practice, 

Costs. 

—  When  Affidavits  can  he  read  against.    See 

Practice,  Evidence. 
See  Practice,  Taking  Pleadings  off  the 
File — Practice,  Injunction. 

1.  General    Orders    respecting;  Answer, 

generaJhf, 

2.  lU  Form. 

8.  Sign<xtwre  of. 

4.  Jurat,  and  Swearing  of. 

6.  Schedules  to. 

6.  In  what  time — its  Filing. 

7.  Ordered  to  be  put  in  within  a  given 

time. 

8.  Commission  to  Take. 

9.  Time  given  to  Answer, 

10.  Effect  of  Answer,  cmd  of  its  Want. 

11.  Further  Answer. 

12.  Supplemental  Answer, 
18.  Separate  Answer. 

14.  To  amended  Bill 
16.  AmencUnent  of. 

16.  Evasive, 

17.  Exceptions  to. 

a.  Tlieir  Form  and  Requisites. 

b.  Their  Effect. 

c.  When  necessary  or  proper  to  be 

taken. 

d.  Within  what  time  to  be  taken. 

e.  Filing  general^,  andmtncpro  tune. 

f.  Deposit  on. 

g.  Further  Exceptions. 
h.  Waiver  of. 

i.  Std>mission,  or  otherwise,  to, 
j.  Reference  on  Exceptions. 
k.  Argument  on,  and  Hearing  of. 
I.  Allowance  and  Over-ruling  of. 

18.  Reference  of,  for  Scandal  and  Imperti- 

nence. 

19.  Sufficiency  of  Answer. 

20.  Who  are  bound  by  Answer. 

21.  Liberty  to  withdraw  Answer. 

22.  Priority  of  Answers  'when  there  are 

Original  and  Cross  Bills. 


m.  1.  G.  Orders  respecting:  Answer,  generally. 

[As  to  the  New  Practice— 5ce  G.  0.(1867), 
66-78.] 

2.  The  answer  of  a  sole  defendant,  filed 
within  two  dajs  after  a  decree  pro  confesso 
had  been  obtained,  was  allowed  to  stand,  and 
that  decree  set  aside  upon  terms,  though  the 
affidavit  to  ground  the  application  did  not 
particularly  show  any  grounds  of  defence  upon 
the  merits.— Da^  v.  Duggan,  1 1.  E.  R.  316.  (R.) 

3.  Bill  to  carry  a  decree  Into  execution.  A. 
was  made  a  notice  party.  At  the  hearing, 
liberty  was  given  to  amend  by  adding  parties. 
A.  was  made  an  answering  party.  Upon  mo- 
tion to  take  a  demurrer  by  A.  off  the  file — 
Held,  that  he  was  entitled  to  demur. — Rowland 
V.  McDonnell,  13 1.  E.  R.  365 ;  2 1.  Jur.  107.  (R.) 

[Under  the  Court  of  Ch.  Reg.  Ir.  Act  1860, 
respondent's  answer  was  made  part  of  his  evi- 
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dence,  and  required  to  be  on  affidarit. — See 
Pbacticb,  ArriDAYTTJ] 


HL  2.  Form  of  Answer. 

1.  Qiusre — Whether  it  is  necessary  in  the 
answer  to  rely  on  the  Statute  of  Limitations, 
in  order  to  entitle  the  party  to  set  it  up  in  the 
office  ?— Drought  y.  Jones,  2 1.  E.  R.  303.  (C.)— 
[Sec  also  Care^  t.  Doyne,  6  I.  C.  R.  104.  (R.) ; 
Baldwin  r.  B^  3  I.  Jnr.  63.     (C.;] 

2.  Conyersations  which  go  to  the  gist  of  the 
action  should  be  put  in  issue. — Donohoe  v.  Con- 
ruty,  8  I.  K  R.  679 ;  2  Jon.  &  L.  688.    (C.) 

3.  Husband  and  wife  entered  a  joint  ap- 
pearance. He  alone  answered.  Heidj  that  the 
answer  was  a  nullity,  and  that  the  plaintiff 
might  proceed  as  for  want  of  an  answer. — 
Thompson  t.  Lockwood,  8  I.  £.  R.  867.    (R.) 

[As  to  form  under  the  Court  of  Ch.  Reg. 
Ir.  Act,  see  Gen.  Orders  of  1857,  4.] 


m.  3.  Signatwre  of. 


m.  4.  Jurat  and  Swearing  of. 

Under  the  Court  of  Ch.  Reg.  Ir.  Act  1850— 
see  Bennett  t.  Cooper^  3  I.  Jur.  3.  (C.) ;  Ez 
parte  Griffith,  1  I.  C.  R.  21.  (C);  Montgomery 
Y.  Eyre,  1  I.  C.  R.  120;  Byrne  v.  Coleman,  7 
L  Jur.  63 ;  Porter  v.  ArchboCd,  2  I.  C.  R.  672. 


UL  5.  Schedides  to  Answer, 

4.  Bill  against  an  agent  for  an  account* 
Two  schedules  of  great  length,  containing 
copies  of  agreements,  leases,  and  accounts,  &c., 
relating  to  the  estate,  were  annexed  to  the  an- 
fwer.  Upon  motion  to  take  the  answer  off  the 
file  for  prolixity,  or  that  the  schedules  might 
be  expunged,  an  order  was  made  to  expunge 
part  of  one  schedule  and  the  entire  of  the 
other.— iVeston  y.  Lovelock,  3  L  Jur.  278.  (R.) 


IIL  6.  Time  for  Answering :   Filing  of  Answer, 

5.  U  a  bill  be  amended,  and  notice  giyen 
that  the  plaintiff  does  not  require  an  answer 
to  the  amendments,  the  defendant,  if  he  de- 
sires to  answer  them,  must  do  so  within  the 
time  allowed  for  answering  when  an  answer  is 
required.  In  such  a  case  the  plaintiff  acts 
irregularly  in  filing  a  replication  before  he 
has  returned  to  the  defendant  his  copy  of  the 
bill  amended.  An  answer  filed  after  such  a 
replication  is  regular. 

If  the  defendant  is  entitled  to  answer 
amendments  made  after  his  former  answer,  he 
may  answer  fully  the  case  made  by  the  ori- 
ginal bill. — Cathcart  v.  Hewson,  H.  &  J.  640. 
(E.E.) 

6.  A  sole  deft.*s  answer,  filed  within  two 
days  after  a  decree  pro  confesso  had  been  ob- 
tained, was  allowed  to  stand ;  and  that  decree 
set  aside  upon  terms,  though  the  afi)daYit  to 
ground  the  application  did  not  particularise 


any  grounds  of  defence  upon  the  merits. — 
Dafy  V.  Duggan,  1 1.  E.  R.  315.    (R.) 

7.  The  Court  will  not,  without  an  affldayit 
of  merits,  permit  a  defendant  to  file  an 
answer,  after  an  order  to  take  the  bill  pro  con- 
fesso against  him. — Delany  y.  Dowlan,  Flan.  & 
K.  182.    CR.) 

8.  It  is  not  the  deft.*8  right  to  file  his  answer 
after  a  decree  on  sequestration  against  him, 
on  paying  the  costs  thereof. — McCartney  y. 
aNeiil,  6  I.  E.  R.  169.    (E.E.) 

9.  The  only  cause  against  a  conditional 
order  for  a  receiYcr  on  process  is  an  answer 
on  the  t\t.— McCartney  v.  O'NeiU,  6  I.  E.  R. 
494.    (E.E.) 

10.  Notwithstanding  the  34th  G.  O.  of  March 
1843,  leave  given  to  defendant  to  file  his 
answer  after  an  order  to  take  the  bill  as  con- 
fessed against  him,  although  more  than  three 
years  had  elapsed  after  the  order  to  take  the 
bill  as  confessed  was  pronounced,  and  the 
cause  was  in  the  Lord  Chancellor's  term  list 
of  causes  for  hearing;  the  plaintiff  having 
been  himself  guilty  of  delay,  there  being  a 
full  affidavit  of  merits,  and  the  deft,  being 

Eut  under  terms,  so  as  not  to  postpone  the 
earing  of  the  cause. — Cruise  v.  Shed,  6  I.  E. 
R.132.    (R.) 

11.  When  a  defendant  filed  his  answer  to  a 
bill  after  the  cause  had  been  set  down  for 
hearing  as  pro  confesso,  the  answer  was  re- 
ceived ;  the  defendant  paying  the  costs  of 
setting  down  the  cause,  and  of  the  hearing. — . 
Woodhouse  v.  Boyd,  8  I.  E.  R.  512.    (E.E.) 

12.  Until  the  defendant  in  the  original  cause 
has  answered,  he  is  not  entitled  to  call  on  the 
plaintiff  to  answer  the  cross  bill.  Before 
the  defendant  in  the  original  cause  has  an- 
swered, he  cannot  stay  the  proceedings  in 
that  cause  till  the  defendant  in  the  cross 
cause  (the  plaintiff  in  the  original),  though 
out  of  the  jurisdiction,  shall  answer  the  cross 
bill.  But  after  answering  the  original  bill, 
the  plaintiff  in  the  cross  cause  can  stay  pub- 
lication in  the  original  cause  till  the  cross 
bill  be  answered. — Koikes  y.  Cherry,  9  I.  E.  R. 
140.    (R) 

13.  Appearance  on  the  26th  April ;  order  on 
the  8th  May,  staying  proceedings  until  secu- 
rity for  costs  should  be  given.  Security  given 
on  the  4th  December;  cause  set  down  pro  con- 
fesso on  the  24th  Jan.,  the  23rd  being  Sunday. 
Held,  irregularly,  the  defendant  having  the 
whole  of  the  24th  to  answer. —  White  v.  W,, 
12  1.  E.  R425.    (R.) 


Under  the  Court  of  Ch,  Ir,  Reg.  Act  1860. 

[5ee  Gen.  0.  of  Nov.  1852,  No.  2 ;  June  18 
1856,  No.  2 ;  Gen.  Or.  May  1857,  Nos.  5, 6,  &7.] 

14.  When  the  time  for  filing  affidavits  in 
answer  to  a  cause  petition  has  expired,  the 
M.  R.  will  not  make  a  consent,  between  the 
parties  to  allow  them  to  be  filed,  a  rule  of 
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CouTt.—GibMre  T.  Clarke,  8  I.  Jur.  N.  S.  63. 
(R.) ;  Graham  t.  M'Dermot,  6  I.  Jur.  381 ; 
MuUtt  V.  Mansergh,  1 1.  Jur.N.  S.  147  ;  Cassan 
T.  Carr,  2  I.  C.  3R.  377;  Carof  v.  Brotcne,  6  I. 
Jur.  349 ;  8.  c,  4  I.  C.  R  210. 

1.  Applications  for  liberty  to  file  answering 
affidavits  in  a  cause  petition  matter  trans- 
ferred to  his  Honor's  list,  in  which  no  affidavit 
has  been  filed,  shonld  be  made  at  the  Bolls. — 
Barton  v.  Major,  8  I.  C.  R.  25.    (R.) 

2.  When  an  order,  giving  further  time  to 
file  additional  affidavits,  was  made  upon  con- 
sent— Held,  that  this  did  not  extend  the  time 
for  setting  down  the  petition,  but  that  the 
two  terms  ran  from  the  filing  of  the  answer- 
ing affidavits. — Wmne  v.  Knox  ff  Swan,  8  I. 
Jur.  N.  S.  341.    (R.; 


ni.  7.  Ordered  to  be  put  in  within  a  given  Time. 


m.  8.  Commission  to  Take, 


affidavit  of  merits,  and  on  proper  terms  as  to 
costs,  &c.,  be  given  to  a  respondent  who  has 
not  filed  anj  answering  affioavit,  to  file  one 
after  the  proper  time  for  answering  has 
elapsed.— TuMi//  v.  Latouche,  5  I.  C.  R.  63;  1 
I.Jur.N.  S.  297.  (C.) 


in.  9.  Time  given  to  Answer. 

3.  A  mle^  for  time  to  answer,  entered  as  of 
course  on  an  infant's  behalf  is  irregular. — 
Smithwick  v.  5.,  H.  &  Jon.  599.    (E.E.) 

4.  When  the  plaintiff  amends  his  bill  under 
the  52nd  G.  O.,  and  gives  notice  to  the  de- 
fendant, the  latter  should  send  his  copv  to  be 
amended  in  two  days.  The  plaintiff  should 
return  it  amended  in  two  days  after,  requir- 
ing, if  necessary,  an  answer ;  and  the  month 
will  run  from  the  date  of  the  return  of  the 
bill  and  notice,  and  exclusive  of  it.  If  the 
defendant  neglect  to  send  his  copy  for  amend- 
ment in  two  days  after  requisition,  and  the 
plaintiff  return  it  in  two  days  after  he  gets  it, 
the  month  will  commence  to  run  on,  and  from 
the  sixth  day  after  the  defendant  was  served 
with  notice  to  furnish  his  copy.—  Greer  v.  G.. 
71.  E.  R.72.    (R.) 

5.  When  a  defendant  filed  his  answer  to  a 
bill  after  the  cause  had  been  set  down  for 
hearing  as  pro  confesso,  the  answer  was  ordered 
to  staud,  the  defendant  paying  the  costs  of 
setting  down  the  cause,  and  of  the  hearing. — 
Woodhouse  V.  Boyd,  8  I.  E.  R.  612.    (E.E.) 

6.  A  judgment  creditor,  out  of  the  juris- 
diction, having  been  served  with  notice,  dis- 
covered for  the  first  time  after  replication 
filed,  that  it  was  necessary  for  his  interest  to 
answer.  The  Court  permitted  him  to  do  so  on 
terms.— Zy«rer  v.  Blake,  8  I.  E.  R.  579.    (R.) 

7.  The  Court  will  not,  as  a  matter  of  course, 
grant  liberty  to  a  respondent  to  file  affidavits 
in  answer  to  a  cause  petition,  after  the  time 
limited  for  so  doing  by  the  2nd  G.  O.  1852  is 
passed ;  but  upon  an  affidavit  of  merits  such 
liberty  will  be  granted  pursuant  to  the  3rd  G. 
O.  1852.— /mne  v.  Balj'e,  5  I.  Jur.  273.    (R.) 

8.  In  analogy  to  the  old  practice  respecting 
decrees  pro  confesso,  leave  will,  on  a  proper 


m.  10.  Effect  of  Answer :  andofiU  Want 

9.  An  order  for  time  to  answer  stops  all 
process.  Pending  such  time  plaintiff  cannot 
have  a  conditional  order  for  a  receirerpre- 
viously  obtained. — Connell  t.  Godwin,  H.  ib 
Jon.  114.    (E.E.^ 

10.  To  enforce  a  defendant's  equity,  by  im- 
peaching securities,  a  cross  bill  is  necessary 
under  the  English  practice. 

jSem6/!e^In  Ireland  it  may  be  done  by  an- 
swer.—Car<«-  v.  Palmer,  8  CI.  &  F.  660.— [iS«« 
1  I.  E.  R.  289  ;  1  Dr.  &  Wal.  722.    (C.)] 

11.  A  party,  having  been  supposed  to  be 
the  personal  representative  of  a  deceased  de- 
fendant, was  served  with  subpoena  to  revire 
and  answer.  He  did  not  discover  the  cha- 
racter in  which  he  was  made  a  party  until 
after  the  time  to  plead  had  expired.  The 
Court  permitted  him  to  plead,  notwithstand- 
ing the  64th  G.  0.,  as  an  answer  would  not 
prevent  the  suit  being  revived  against  him. — 
Lewin  v.  X.,  9  I.  E.  R.  638.    (R.) 


in.  11.  Further  Answer, 

12.  Liberty  given  on  motion,  after  hearing 
and  re-hearing,  to  amend  the  bill's  prayer, 
by  praying  the  benefit  of  proceedings  stated 
in  it ;  a  satisfactory  reason  being  given  why 
leave  was  not  asked  at  the  hearing,  the  de- 
fendant being  allowed  to  answer  anew. — 
Blake  v.  Foster,  Beat.  Rep.  464.    (C.) 

13.  If  a  bill  be  amended  and  notice  given 
that  the  plaintiff  does  not  require  an  answer 
to  the  amendments,  the  defendant,  if  he  de- 
sires to  answer  them,  must  do  so  within  the 
time  allowed  for  answering  when  an  answer 
is  required.  If  the  defendant  is  entitled  to 
answer  amendments  made  after  his  former 
answer,  he  may  answer  fully  the  case  made 
by  the  original  bill. — Cathcart  v.  Hewson,  H.  & 
J.  640.    (E.E.) 


m.  12.  Supplemental  Answer, 

14.  A  defendant  in  a  foreclosure  suit,  who 
had  filed  an  answer  and  disclaimer,  in  igno- 
rance of  her  rights  to  the  equity  of  redemption, 
applied,  after  a  decree  to  account,  for  liberty 
to  withdraw  the  disclaimer,  and  amend  the 
answer,  or  to  file  a  supplemental  answer, 
stating  her  claims  to  the  equity  of  redemption. 
The  Court  refused  the  order,  without  preju- 
dice to  any  application  which  the  defendant 
might  make,  after  satisfaction  of  the  plain- 
tiff's demand  under  the  decree. 

Semble — ^The  effect  of  an  answer  or  dis- 
claimer upon  the  record  niay,  with  the  leave 
of  the  Court,  be  got  rid  of. —  Glennyy,  Murdoch, 
Flan.  &  K.  277 ;  3  I.  E.  R.  443.    (R.) 
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1.  To  support  an  application  for  liberty  to 
file  a  supplemental  answer  patting  in  issue 
documents  in  support  of  tlie  case  made  by  the 
former  answer,  the  defendant  must  satisfy  the 
Court  that  it  was  not  for  want  of  reasonable 
diligence  on  his  part,  that  the  documents 
were  not  put  in  issue  by  the  former  answer. — 
Yimng  t.  (TlUilfy,  5  I.  £.  R.  621.    (E.E.) 

2.  After  witnesses  had  been  examined,  but 
before  publication,  the  Court  permitted  the 
defendant  to  file  a  supplemental  answer  to 
put  in  issue  a  material  document  found  since 
the  former  answer  was  sworn ;  it  appearing 
that  there  was  not  a  want  of  due  diligence  to 
put  it  in  issue  by  the  former  answer. — 0*Keefe 
T.  ^/Zen,  5  I.  £.  R.  523.    (E.E.) 

3.  In  a  suit  by  a  judgment  creditor  to  ad- 
minister assets,  leave  to  file  a  supplemental 
answer  was  refused,  the  application  having 
been  made  after  a  consent  to  admit  docu- 
ments had  been  made  a  rule  of  Court,  and 
the  rule  for  publication  entered. — Beawm  v. 
Mauty,  2  L  Jur.  3.    QR) 

4.  A  defendant  was  permitted  to  file  a  sup- 
plemental answer,  putting  in  issue  a  settle- 
ment by  which  an  estate  tail  was  created,  and 
denying  that  any  fine  had  been  levied  or  re- 
covery suffered,  the  existence  of  the  settlement 
having  come  to  the  defendant's  knowledge 
since  the  filing  of  the  original  answers. 

Notice  of  motion  for  liberty  to  file  a  sup- 
plemental answer  should  state  in  precise  terms 
the  matters  required  to  be  put  in  issue. — 
Mar^n  r.  aFlaherty,  2  I.  Jur.  11.    (R) 

5.  A  defendant,  claiming  as  heir-at-law,  by 
answer  admitted  agreements  stated  in  the 
bilL  The  cause  having  gone  into  the  office 
the  Master  found  that  the  agreements  gave  to 
the  testator  chattel  interests  in  the  lands,  and 
that  they  formed  part  of  his  personal  estate. 
After  the  report  was  confirmed,  the  original 
agreements  having  been  discovered,  it  was 
ascertained  that  they  gave  to  the  testator 
freehold  interests  in  the  lands,  descendible  to 
the  defendant  as  heir-at-law.  Upon  motion 
to  have  the  report  sen/ back  to  the  Master  to 
be  reviewed,  and  for  liberty  to  file  a  supplemen- 
tal answer — Held,  that  the  defendant  should  be 
at  liberty  to  file  a  charge,  stating  the  agree- 
ments correctly. — Carbery  v.  Cox,  2  I.  Jur.  25. 
(C.) 

6.  Leave  given  to  a  mortgagee  defendant  to 
file  a  supplemental  answer  to  a  cause  petition, 
rarying  in  some  measure  the  statement  of  his 
title  to  the  mortgage  as  put  forward  in  his 
orit^nal  answer,  and  putting  in  issue  a  deed 
under  which  he  claimed,  but  which  he  had 
forgotten  to  mention  in  his  original  answer. 

Semble — Mere  inconsistency  between  the 
proposed  matter  of  defence  and  the  original 
defence  is  not  sufficient  ground  for  refusing 
leave  to  a  defendant  to  file  a  supplemental 
answer. — Glascock  v.  Ross,  1  I.  C.  R.  50;  3  I. 
Jur.  115.  (C.) — [Followed :  Kirwan  v.  Lindsay^ 
2  L  C.  R.  28.  (C.)] 


m.  18.  Separate  Answer. 

7.  When  husband  and  wife  are  sued  jointly, 
a  separate  answer  by  the  husband,  filed  with- 
out an  order  for  that  purpose,  is  irregular.  Ptf. 
moved  to  set  aside  such  an  answer,  and  for 
process  against  the  husband  and  wife.  The 
husband  stated  a  case,  showing  that  an  order 
to  answer  separatelv  would  have  been  granted, 
if  applied  for.  Held,  that  the  husband's  sepa- 
rate answer  should  not  be  set  aside ;  but  that 
the  wife  should  answer -separately,  or  else  pro- 
cess should  issue  against  her. — Aooney  v.  Fox^ 

1  Jones'  Rep.  437.    CE.E.) 

8.  Three  testamentary  trustees  were  mado 
defendants  to  a  bill ;  and,  although  in  the 
same  Interest,  answered  separately.  The 
Lord  Chancellor  said  that  circumstances 
might  justify  the  defendants  in  putting  in 
separate  answers;  and  directed  the  Master, 
in  taxing  the  costs,  to  allow  to  the  trustees 
the  costs  as  of  one  answer  only,  unless  he 
should  find  that  any  one  had  properly  put  in 
a  separate  answer,  and  then  to  allow  his  rea- 
sonable costs  accordingly. — Dudgeon  v.  Corky, 
4  Dr.  &  War.  158.    (C.) 

9.  When  a  married  woman  lives  apart  from 
her  husband,  who  resides  out  of  the  jurisdic- 
tion, and  has  not  any  interest  in  the  subject 
of  the  suit,  the  Court  will,  on  ptf.'s  motion, 
and  the  wife's  assent,  allow  her  to  file  a  sepa- 
rate answer. — O'Brien  v.  Bernard,  7  I.  E.  R. 
180.    (R.) 

10.  Husband  and  wife  entered  a  joint  ap- 
pearance. Husband  only  answered.  Had, 
that  the  answer  was  a  nullity,  and  that  ptf. 
might  proceed  as  for  want  of  an  answer. — 
Thompson  v.  Lockwood,  8  I.  E.  R  367.    (R) 

11.  Husband  entitled  to  an  estate  tail  in  re- 
mainder in  right  of  his  wife,  was  resident  out 
of  the  jurisdiction.  Order  that  the  wife 
should  enter  an  appearance  and  answer  sepa- 
rate from  the  husband. — Rigney  v.  O^ConneU, 

2  L  Jur.  186.    (R) 


ra.  14.  To  Amended  Bill, 

12.  If  the  bill  be  amended,  with  notice  that 
no  answer  is  required,  deft,  must,  If  he  desires 
to  answer,  do  so  within  the  time  allowed  when 
an  answer  is  required.  It  is  irregular  for  ptf. 
to  file  a  replication  before  returning  deft.'s 
copy  of  the  bill  amended.  After  such  repli- 
cation has  been  filed  an  answer  is  regular. 
Deft^  if  entitled  to  answer  amendments  after 
his  former  answer,  may  then  answer  the  case 
made  by  the  original  bill. — Cathcart  v.  Hew- 
son,  H.  &  Jon.  540.    (E.E.) 

13.  In  general,  amending  a  bill  is  a  waiver 
of  exceptions  to  the  answer ;  but,  under  the 
G.  O.  ot  13th  June  1730,  deft,  in  such  a  case 
must  answer  not  only  the  amendments,  but 
also  the  exceptions. — Burroughs  v.  M'liween, 
3  Dr.  &  War.  150;  2  Con.  &  L.  94.    (C.) 

14.  Leave  to  answer  an  amended  bill  after 
replication  is  not  subject  to  all  the  rules  which 
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regulate  leaye  to  file  a  supplemental  answer. 
In  a  special  case,  the  Coart  may  permit  deft, 
to  file  an  answer  to  the  amended  bill  notwith- 
standing the  replication,  although  the  notice 
of  motion  does  not  set  oat  the  contents  or 
substance  of  the  intended  answer. 

A  bill  was  amended  on  the  1st  of  April,  and 
notice  was  served  on  deft,  that  she  was  not 
required  to  answer.  At  that  time  deft,  was 
charged  by  ptf.  with  two  criminal  offences. 
On  the  9th  bills  were  found.  The  trials  lasted 
from  the  18th  until  the  21st,  when  deft,  was 
acquitted.  Ptf.*s  solicitor  was  his  agent  for 
the  prosecution.  Replication  was  filed  on  the 
22nd.  The  Court  allowed  deft,  to  answer  the 
amended  bill,  though  she  had  not,  under  G.O. 
63,  served  notice  of  her  intention  to  answer 
the  amendments,  and  though  the  time  for 
answering  them  had  expired. — Scott  v.  5.,  9  L 
E.  R.451.    (B.) 


m.  15.  Amendment  o/Annoer, 
[See  Subdivisions  12  and  U,  anteJ] 

1.  The  Court  will  not  amend  an  error  in 
the  name  of  a  defendant  in  the  title  of  his 
answer.  The  proper  course  is  to  apply  to 
have  the  answer  taken  off  the  file,  that  it  may 
be  amended  and  re-sworn  — Nolan  v.  N^  10  I. 
E.  R.234.    (R.) 

2.  Leave  given  to  a  mortgagee  defendant 
to  file  a  supplemental  answer  to  a  cause  peti- 
tion, varying  in  some  measure  the  statement 
of  his  title  to  the  mortgage  as  put  forward  in 
his  original  answer,  and  putting  in  issue  a  deed 
under  which  he  claimed,  but  which  he  had  for- 
gotten to  mention  in  his  original  answer. 

Semble — Mere  inconsistency  between  the 
proposed  matter  of  defence  and  the  original 
defence  is  not  a  sufficient  ground  for  refusing 
leave,  to  a  defendant  to  file  a  supplemental 
answer. — Glascock  v.  Ross^  1  I.  C.  R  60;  8  Ir. 
Jur.  115.'  (C.)— [Followed:  Kirwany, Lindsay, 
21.  C.  R.23.    (C.)] 


m.  16.  Evasive, 


III.  7.  Excqyttons  to.-^See  G.  O.  (1867), 
68-78.] 

a.  Their  Form  and  Requisites. 

b.  Their  Effect. 

c.  When  Necessary  or  Proper  to  be 

taken. 

d.  Within  what  Time  to  he  taken, 

e.  Filingy   generally,  and  mmc  pro 

tunc, 

f .  Deposit  on, 

g.  Further  Exceptions. 
h.  Waiver  of, 

i.  Submission  or  otherwise  to, 

I*.  Reference  on  Exceptions, 
:.  Argument  on,  and  Hearing  of. 
1.  Allowance  and  Overruling  of. 


in.  17.  a.  Their  Form  and  Requisites, 


8.  At  the  foot  of  exceptions  taken  to  an 
anwser,  counsel's  certificate  need  only  state 


that  the  exceptions  are  proper  and  necessAry, 
and  not  taken  or  served  for  delay,  according 
to  the  72nd  G.  O.  (Nov.  1884);  but  need  not 
state  '*  that  he  has  read  the  bill  and  answer, 
and  has  read  and  approved  of  the  excep- 
tions," according  to  the  old  rule. — Adamson  v. 
Jameson,  1 1.  E.  R.  199.    (R-) 

4.  Exceptions  to  an  answer  were  filed  with- 
out having  the  certificate  of  counsel  annexed. 
An  application  for  liberty  to  amend  the  ex- 
ceptions by  adding  the  certificate  was  refused. 
— O'/Tywi  V.  WaU,  2  I.  Jur.  170.    (R). 


m.  17.  b.  Their  Effect. 


m.  17.  c.  When  Necessary    or   Proper  to  be 

taken. 


m.  17.  d.   Within  what  Time  to  be  taken. 

6.  Under  G.  R.  75,  ptf.  has  six  weeks  to  ex- 
cept, for  insufficiency,  to  the  answer  to  an 
amended  bill. — Garvey  v.  Hayes,  11  I.  EL  R. 

270.    (R.) 

6.  The  time  for  excepting  to  an  answer  for 
insufficiency,  limited  by  the  76th  G.  0.(1848\ 
will  not  be  extended  after  the  six  weelu  hare 
expired;  the  rule  is  binding  unless  there  is 
fraud  or  accident. — Thompson  v.  Beamish,  2  I. 
Jur.  18.  (R.)— [On  appeal  the  order  was  made 
extending  the  time.— 2  I.  Jur.  83.    (C.)] 


m.  17.  e.  Filing,  generally,  and  mmc  pro  tune. 


m.  17.  f.  Deposit  on. 


in.  17.  g.  Further  Exceptions. 


m.  17.  h.  Waiver  of  Excqttions  to  Answer. 

7.  A  motion  to  continue  an  injunction  upon 
equity  confessed  by  the  answer,  without  any 
saving  of  the  right  to  except,  is  a  waiver  of 
all  objections  to  the  answer  for  insufficiency. 
Plaintiff  served  notice  to  continue  an  in- 
junction upon  equity  confessed  without  re- 
serving a  right  to  except,  and  afterwards  filed 
exceptions  to  defendant's  answer.  Held,  that 
the  exceptions  were  irregular,  and  should  be 
taken  on  the  file. — Crofts  v.  Lord  Egmont, 
8I.E.R.227;FL&K:.82.    (R.) 

8.  A  plaintiff,  by  moving  for  a  receiver 
upon  an  answer,  without  reserving  a  right  to 
except,  is  not  thereby  deprived  of  his  right  to 
do  so. — Irvine  v.  St.  George,  Flan.  &  K.  622. 
(R.) 

9.  In  general,  amending  a  bill  is  a  waiver 
of  exceptions  to  the  answer,  but,  under  the 
Order  of  18th  June  1780  (see  64th  G.  O.,  27th 
March  1848),  the  defendant,  in  such  case,  is 
bound  to  answer  not  only  the  amendments 
but  the  exceptions. — Burroughs  v.  APCrtight, 


Answer. 
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Appeal, 
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2  Con.  &  Jj,  95 ;  nom.  Burroughs  t.  APUween, 
8  Dr.  &  War.  150.    (C.) 


; 


in.  17.  i.  Submission  to,  or  otherwise. 


TIT.  17.  j.  Reference  on  Excq)tions, 


ITT.  17.  k.  Argument  on,  and  Hearing  of. 


m.  17.  l.  Allowance  and  Overruling  of 
Exceptions, 

1.  The  Court  ma?  allow  an  exception  to  an 
answer  in  part,  and  OYerrnle  it  in  part. — J2d- 
nagan  t.  WHUams,  2  Jon.  557.    (£.£.) 


HL  18.  Beferenee  of,  for  Scandal  and 
Impertinence, 

2.  If  a  partj  suffers  the  Court  to  make  an 
order  upon  an  affidavit,  he  cannot  afterwards 
refer  it  for  prolixity,  though  he  liimself  has 
not  taken  any  subsequent  step  in  the  cause. 
— Robinson  t.  Warner,  Jon.  &  Car.  50.   (E.E.) 

3.  When  the  answering  affidavit  contains 
lireleTant  or  scandalous  matter,  tending  to 
injure  the  character  of  the  petitioner,  the 
proper  course  is  to  refer  the  affidavits  to  the 
Master  to  enquire  as  to  their  impertinence. — 
Fimnegan  r.  Keappock,  4  I.  Jur.  285.    (C.) 


HL  19.  Sufficiency  of  Answer. 

4.  When  deft.'s  answer  is  excepted  to  for 
insufficiency  under  the  75th  New  Bule,  it  is 
not  to  be  deemed  sufficient  until  either  the 
ICaster  reports,  disallowing  the  exceptions, 
or,  if  the  report  be  not  obtained  within  the 
time  limited  by  the  Rule,  until  the  termina- 
tion of  three  weeks  from  the  delivery  of  the 
exceptions. — Raymond  v.  Evans ;  Wise  v.  Pal- 

r,  1 1.  E.  R.  428.    (R.) 


5.  The  45th  G.  O.  applies  as  well  to  cases 
In  which  there  is  but  one  defendant,  as  to 
those  in  which  there  are  more  than  one  de- 
fendant to  a  suit.  A  sole  defendant  is  not 
bound  to  answer  more  than  the  interrogato- 
ries contained  in  the  bill. — Millar  v.  M.,  6  I. 
B.R.d08.    (R.^ 

6.  Husband  and  wife  entered  a  joint  ap- 
pearance. He  alone  answered,  deld,  that 
the  answer  was  a  nullity ;  and  that  the  plain- 
tiff might  proceed  as  for  want  of  an  answer. — 
Thompsom  v.  Lockwood,  8  I.  E.  R.  367.    (R.) 

7.  Bill  to  establish  a  right  of  dues  for 
weighing  and  stallage  of  goods  in  a  market 
under  a  grant  by  the  lords  thereof. — Held, 
that  the  grant  did  not  pass  the  dues,  &c.,  and, 
therefore,  that  plaintiff  could  not  except  for 
insufficiency  to  the  answer,  in  that  it  did  not 
give  discovery  in  aid  of  an  account,  the  rieht 
to  which  depended  on  the  title. — RusseUy, 
Bedby,  8  L  E.  R.  559.    (R.) 


8.  A  defence  of  purchase  for  value,  without 
notice,  is  no  answer  to  a  suit  to  perpetuate 
testimony. — Talbot  v.  Kennedy,  7  I.  Jur.  N.  S. 

50.    (C.) 


m.  20.  Who  are  bound  by  Answer, 


m.  21.  Liberty  to  withdraw  Answer. 


m.  22.  Priority  of  Answers  when  there  are  Ori- 
,      gincU  and  Cross  Bills, 


TV.  Appeajl.  See  Bankruptcy,  XX — Pkac- 
TicE,  Costs.  r5c«  13  &  14  Ftc  c.  89 ;  ss.  80, 
83 ;  12  &  13  Vic,  c.  77  ;  21  &  22  Vic,  c.  72, 
s.  41 ;  Ch.  Ap.  Court  (Ir.)  Act,  1856 ;  19  & 
20  Vic,  c.  92;  Gam.  Ch.  Or-  pp.  470- 
484.] 

1.  Its  Form :  to  what  Tribunal:  previous 

steps  necessary. 

2.  Wnen,  and  on  what  grounds  it  lies: 

M?A«i  barred:  when  on  new  matter, 

3.  Within  what  time. 

4.  Who  may  Prosecute  it. 

5.  Evidence  on, 

6.  Abatement  and  Revivor  of, 

7.  Its  Effect :  Staying  Proceedings  during, 

8.  General  Practice  on  Appeals. 

9.  Practice  on  in  the  House  of  Lords. 


TV.  1.  Its  Form :  to  what  TVibunal:  previous  steps 

necessary, 

9.  It  is  not  necessary  that  the  £10  lodged 
on  appeal  motions  should  be  lodged  before 
serving  the  notice  (^appeal.-3fafmix  v.  Dn'nan, 
11I.E.  R.398.    (C.) 

10.  The  M.  R.'declined  to  make  a  consent  a 
rule  of  Court,  on  the  ground  that  the  effect  of 
the  consent  was  to  vary  a  decree  of  the  Lord 
Chancellor,  and  that  he  h^d  no  jurisdiction  to 
vary  such  a  decree.  The  motion  was  re-moved 
before  the  Lord  Chancellor. —^e^  that  a 
copy  of  the  Rolls  order  must  be  taken  out ; 
and  that  the  new  motion  was  in  fact  an  ap- 
peal,—rennoiK  V.  T,,  5  I.  C.  R.  228.    (C.) 

11.  Application  for  liberty  to  re-hear  a  cause 
after  the  lapse  of  three  months  ought  to  be 
made  to  the  Lord  Chancellor;  not  to  the 
Court  of  C.  A. — Peyton  v.  Lambert,  6  I.  C.  R. 
81.    (CA.) 

12.  Since  the  passing  of  the  20  &  21  Vic,  c. 
79,  appeals  from  the  Prerogative  Court,  stand- 
ing in  the  Court  of  Delegates,  have  been 
transferred  to  the  Probate  Court. — Anderson 
V.  Preston,  3  I.  Jur.  N.  8. 183.    (P.) 

13.  When,  after  a  decree,  material  evidence 
is  discovered,  and  a  supplemental  petition,  in 
the  nature  of  a  bill  of  review,  is  filed  to  vary  the 
decree,  that  petition  ought  to  be  set  down  to 
come  on  before  the  Court  of  C.  A.  along  with 
the  hearing  of  the  appeal  from  the  original 
decree. — Barton  v.  Sampson,  10  I.  C.  R.  161. 
(C.A.) 


I 
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1.  The  Court  of  C.  A^  hMB  not  power  to  re- 
fuse to  a  bmnkmpt,  who  has  passed  his  final 
examination,  his  certificate. — In  re  Scotts,  5  L 
Jur.  N.  S.  62.    (CJL) 

2.  It  is  not  necessary  on  an  appeal  from  the 
L.  E.  Court,  to  deposit  with  the  ofl^cer  of  the 
Court  any  som  of  money. — /«  re  Ilea's  Estate, 
ULC.  R.195.    [CJL) 

IV.  2.  When  and  on  what  gnmndM  it  lies :  when 
barred:  when  it  ties  on  new  ntatter. 

3.  In  1839,  the  ptf.  in  the  fifth  eanse  ob- 
tained at  the  Rolls  an  order  for  the  transfer 
of  funds  to  the  credit  of  all  the  caoses ;  and, 
in  1840,  a  further  order  to  pay  him  the  fond 
then  in  Court,  in  part  discharee  of  hb  demand. 

In  1843,  the  ptfs.  in  the  fourth  cause  ap- 
pealed against  those  orders.  Held,  that  the 
appeal  could  not  be  entertained,  because  of 
their  acquiescennce,  and  the  lapse  of  time. — 
Murtagh  r.  Tisdall,  and  four  other  causes,  Dr. 
Bep.  teny.  Sugden  250.    (C.) 

4.  The  rule  against  re-hearing  an  appeal 
motion  is  not  inflexible ;  but  it  is  a  sufficient 
ground  for  refusing  it,  that  the  case  has  been 
already  anxiously  considered. — L<idjf  Langford 
T.  Mahony,  11  I.  E.  R.  319.    (C.) 

5.  Entering  into  a  consent  does  not  pre- 
clude a  party  from  appealing. — Delacherois  r. 
,  2LJur.89.    (C.) 

6.  The  Court  of  Ch.  will  not  expunge,  from 
an  order  of  the  Bolls,  reciuls  which  reflect  on 
the  character  of  a  party,  unless  there  has  been 
some  miscarriage  in  the  proceedings,  or  some 
injustice  done.  An  appeal  motion  for  this 
purpose  dismissed  with  co^ts. 

In  a  suit  for  tithe  rentcharge,  several  of  the 
defte.  were  struck  out  of  the  bill  by  side-bar 
rule,  on  payment  of  their  proportion,  and  the 
costs  of  subpoena  and  appearance.  The  bill 
was  set  down  against  the  other  eight  defts., 
who  then  entered  into  a  consent  to  pay  what- 
ever costs  were  taxed  again^^t  them.  They 
paid  £26  on  account.  The  general  costs  of  the 
suit  were  taxed  against  them  to  £36.  2s.  lO^d. 
On  motion  to  the  Rolls,  in  Jan.  1854,  the 
Court  directed  the  Taxing  Master  to  re- 
view his  taxation,  and  report  what  amount 
of  cosU  would  be  properly  charged  against 
those  eight  remaining  defts.,  if  the  other  sixty- 
three  defU.  had  been  charged  with  the  pro- 
portion of  the  costs  of  the  suit  to  which  they 
would  have  been  liable  under  the  1  &  2  Vic, 
c.  109,  8.  28.  A  report  was  made.  In  pur- 
suance of  it,  hb  Honor  directed  the  ptf  .*8  soli- 
citor to  refund  to  the  eight  defts  £17.  6s.  3d. 
out  of  Uie  £26  paid  by  them  for  costs ;  and 
that  the  ptf.  should  pay  to  those  eight  defts. 
the  costs  of  the  motion  of  January  1854,  and 
the  proceedings  thereunder.  On  appeal, 
against  the  payment  of  costs  directed  by  the 
order,  it  was  affirmed,  and  the  appeal  dis- 
missed with  costs. — Chaine  v.  Dungcamon^  7  I. 
Jur.  89.    (C.) 

7.  Semble— An  appeal  lies  to  the  House  of 
Lords  from  an  order  made  under  the  Ren. 


I  Lease.  Conv.  Act  (12  k  18  Vic^  c.  105).— 
'  Layardr. Donegal  4  L  C.  R.  450.  (R.)— [Sac, 
8  U.  L.  Cas.  460.] 

8.  An  order  was  made  by  the  M.  R.,  on  motion 
before  the  passing  of  the  Ch.  Ap.  Court  (Ir.) 
i  Act  1856  (19  &  20  Vic^  c  92) ;  and  was  re- 
'  versed  by  the  Lord  Chancellor.  A  motion  by 
way  of  appe-al  from  the  latter  decision  to  this 
Court — ileUi,  to  be  in  the  nature  of  a  second 
re-hearing;  and,  there  being  no  special  grounds, 
the  Court  declined  to  hear  it. — Lhbbyn  t. 
Adams,  6  L  C.  R  170;  2  L  Jur.  N.  S.  217. 
(CJL) 

9.  An  appeal  does  not  properiy  lie  upon  the 
mlings  of  a  Master :  the  order  itself  ought  to 
be  made  up  before  the  appeal  b  brought. — 
Jones  V.  5<oifc«,  2  L  Jur.  N.  S.  42.    (R.) 

10.  Qtuere — Can  a  married  woman  validly 
consent  to  a  particular  form  of  order  ? 

A  married  woman  having,  during  hec  bus- 
,  band*s  life  and  after  hb  decease,  acted  upon 
'  such  an  order,  was  nevertheless  permitted  to 
I  make  it  a  ground  of  appeal  to  the  House  of 
I  Lords. — Bi^se  v.  Bos^xirough  2  I.  Jur.  N.  S. 
265.    (HX.)— [S.  c,  6  H.  Lds.  Cas.  2.] 

1 1.  The  Court  will  not  hear  an  appeal  against 
a  Master's  ruHngs  in  a  case  under  the  Ch.  Reg. 
Act,  8.  15.  The  order  must  be  made  up. — 
CuUen  V.  Nicholson,  3  L  Jur.  N.  S.  212.    (R.) 

12.  An  application  for  liberty  to  appeal  to 
the  House  of  Lords,  from  an  order  of  the 
Court  of  C.  A.,  ought,  after  the  lapse  of  a 
year  from  the  date  of  the  order,  to  be  made  to 
the  Chancellor. 

Leave  to  appeal,  notwithstanding  the  lapae 
of  time,  may  be  given,  if  there  be  a  bonajids 
ground  for  appealing;  and  the  delay  has  arisen 
from  bringing  forward  further  matter  to  make 
the  whole  record  complete. — In  re  ReiBg,  8  L 
C.  R.  455  ;  4  I.  Jur.  N.  S.  187.    (C.) 

13.  Cases  decided  In  the  Court  of  C.  A  are 
not  to  be  re-heard. — Falkiner  v.  Honddge,  9. 1. 
C.  R.  168.    (C.A.) 

14.  No  appeal  lies  against  granting  a  certifi- 
cate to  a  bankrupt,  unless  the  appellant's 
objection  be  made  In  writing  at  toe  final 
examination. — In  re  Woodroffe,  7  I.  Jur.  N.  S. 
49.    (C.A) 

'  15.  A  bankrupt  stated  and  settled  with  hb 
partner  an  account  which  the  Court  of  Ch. 
decreed  ought  not  to  be  re-opened.  This 
Court  refused  to  sanction  the  continuance,  by 
the  bankrupt  or  his  assignees,  of  litiflratlon  by 
way  of  appeal,  with  a  view  to  go  behind  that 
decision,  since  there  could  not  be  shown,  on 
the  face  of  the  account,  manifest  error  undis- 
covered during  the  Ch.  proceedings  ;  nor  that 
substantial  benefit  would  result  to  the  cre- 
ditors. 

The  Master  in  Ch.  having  been  of  opinion 
that  the  account  should  be  re-opened — ff^ 
that  the  bankrupt  was  not,  by  filing  a  bill  for 
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an  account,  gnlltT  of  wanton  litigation. — Re 
Sim,  7  I.  Jut.  N.  S.  282.    (R.) 


lY.  3.   WitMn  what  Time  Appeal  must  be 

brought, 

[See  19  &  20  Vic,  c.  92,  s.  ll.] 

1.  An  appeal  against  orders  of  the  Court 
refused  to  l>e  entertained,  on  the  ground  of 
acquiescence  and  length  of  time. — Murtagh  v. 
TisdaU,  Dr.  Bep.  temp,  Sugden,  250.    (C.) 

2.  The  Court  will  not  entertain  a  motion 
for  liberty  to  prosecute  an  appeal  to  the 
House  of  Lords,  the  time  prescribed  by  the 
13  &  14  Ftc,  c.  89,  8.  33,  having  elapsed,  un- 
less very  cogent  grounds  to  account  for  the 
delay  be  shown. — Lysaght  y.  Z.,  5  I.  Jur.  23 

cc.) 

3.  The  fourteen  days  allowed  for  appealing 
from  an  order  of  the  Master,  by  the  30th  sec. 
of  the  Ch.  Beg.  Act,  are  to  be  reckoned  from 
the  day  of  fiUng  the  order  in  the  Registrar's 
ofiBce.— Brereton  t  Kennan,  5  1.  C.  R  345.  (R) 

4.  Liberty  to  appeal  to  the  House  of  Lords, 
after  the  expiration  of  a  year  from  the  date 
of  the  decree,  will  not  be  granted  when  the 
Lord  Chancellor  is  satisfied  that  the  decree  is 
right,  and  the  only  reason  alleged  for  the 
delay  is  the  pendency  of  negotiations,  not 
with  the  parties  to  the  cause,  but  with  persons 
represented  by  them,  which  have  not  misled 
the  person  aggrieved  by  the  decree,  nor  pre- 
vented proceedings  being  had  under  the  de- 
cree, which  would  prove  useless  if  the  decree 
were  reversed. — Att,'Gen,y,  Corpn.  of  Belfast, 
6LC.R.27.    (C.) 

6.  The  I.  E.  Court  refused  to  grant  a  re- 
hearing pro  ybrmo,  to  enable  a  party  to  appeal 
to  the  Ch.  Ap.  Court,  under  the  19  &  20  Vic., 
c  92 ;  such  party  having  suffered  the  month 
aUowed  by  the  I.  E.  Court  Act  (12  &  13  Vic, 
c  IT)  to  elapse,  under  a  mistaken  idea  that 
the  period  within  which  an  appeal  could  be 
brought  had  been  extended  to  three  months 
by  the  former  Act. — In.  re  Ashe,  6  I.  C.  R  33. 
(LE.C.) 

6.  An  appeal  from  an  order  of  the  I.  E. 
Court,  to  tne  Court  of  C.  A.  is  an  appeal 
under  the  12  &  13  Ftc.,  c.  77,  s.  51  ;  and  must 
therefore  be  brought  within  one  month  after 
the  making  of  the  order  appealed  from. — 
Ashe  V.  Ih^,  6  L  C.  R  177;  2  L  Jur.  N.  S. 
217.    cCA.) 

7.  Notwithstanding  the  13  &  14  Vic,  c.  89, 
f.  30,  the  time,  for  appealing  to  the  H.  L. 
against  a  decree  or  order  of  the  Court  of  Ch. 
in  Ir.,  is  still  to  be  calculated  from  the  time 
of  the  enrolment  of  that  decree  or  order, 
not  from  the  day  on  which  it  was  pronounced 
in  Conrt,— Lambert  v.  Peytcn,  7  H.  L.  Cas. 
423. — [See  Peyton  v.  Lambert,  6  I.  C.  R.  9. 
CK.);  61.  C.  R.31.  (C.A.);  Lambert  y,  Peyton, 
S  H.  L.  Cas.  1.] 


8.  Application  for  liberty  to  appeal  to  the 
House  of  Lords  from  an  order  of  the  Court 
of  C.  A.,  after  the  lapse  of  a  year  from  the 
date  of  the  order,  ought  to  be  made  to  the 
Lord  Chancellor. 

Leave  to  appeal,  notwithstanding  the  lapse 
of  time,  may  be  given,  if  there  be  a  bona  fide 
honest  ground  for  bringing  the  appeal,  and 
the  delay  has  arisen  from  bringing  forward 
further  matters  to  make  the  whole  record 
complete. — In  re  ReiUy's  Estate,  8 1.  C.  R  455 ; 
4  L  Jur.  N.  S.  187.    (C.) 

9.  The  three  months  "  within"  which  every 
appeal  must  be  entered  from  the  date  of  anv 
decision  or  order,  excludes  the  day  on  which 
the  order  is  pronounced,  and  includes  the  day 
on  which  the  appeal  is  entered.  —  Kennedy  v. 
Cruise,  6  L  Jur.  N.  S.  11.    (C.A.) 

10.  The  three  months  within  which  an  appeal 
from  an  order  or  decision  of  the  L.  E.  Court 
must  be  entered,  in  accordance  with  the  41st 
sec.  of  the  L.  E.  Court  Act  (21  &  22  FVc,  c. 
72),  are  to  be  computed  exclusive  of  the  day 
of  the  date  of  such  order  of  decision,  and  in- 
clusive of  the  dav  on  which  the  appeal  is 
entered.  —  In  re  Kennedy's  Estate,  11  I.  C.  R 
298 ;  6  L  Jur.  N.  S.  11.    (C.A.) 

11.  Application  to  extend  the  time  to  appeal 
must  be  made  before  the  expiration  of  the 
three  months  within  which  the  appeal  must 
be  brought. — In  re  Johnstone*s  Estate,  7  I.  Jur. 
N.  S.  36.    (L.E.C.) 

12.  The  M.  R.  has  jurisdiction  to  re-hear 
cause  petitions  heard  before  himself,  within 
the  limits  and  restrictions  contained  in  the 
30th  sec.  of  the  Ch.  Reg.  Act. 

A  petition  was  filed  for  an  injunction,  and' 
an  account  of  the  profits  of  a  coal  mine.  On 
the  27th  of  May  a  decree  granted  the  injunc- 
tion, but  not  the  account.  On  the  21st  of 
June  an  action  at  law  was  brought  for  the 
profits,  but  stayed  by  injunction  on  the  4th  of 
July.  An  order  for  a  re-hearing  was  granted, 
on  a  motion  made  early  in  Nov. — Sloan  v. 
M'CaUen,  13  L  C.  R  857.    (R.) 

13.  The  time  for  appealing  from  a  Master's 
order  is  to  be  reckoned  from  the  date  of  its 
signature.— Coo^  v.  Franklin,  16  I.  C.  R  469. 

(R.) 


IV.  4.   WTu)  may  prosecute  an  Appeal. 

14.  The  H.  L.  will  not  give  relief  to  an 
appellant  against  an  order  of  which  he  com- 
plains by  petition,  unless  he  has  taken  the 
proper  course  to  obtain  relief  in  the  Court 
below.—  Tommey  v.  White,  6  CI.  &  F.  786.— 
[See  Tommey  v.  White,  6  I.  E.  R.  303.  (R.) ; 
and  s.  c,  1  H.  L.  Cas.  160;  5  I.  Jur.  321,  H.  L.; 
3  H.  L.  Cas.  49 ;  4  H.  L.  Cas.  313.] 

15.  W.  owned  fee-simple  estates  in  Ireland, 
which,  on  his  marriage,  he  charged  with*a 
jointure.  There  was  issue,  a  son,  H.  After 
W.'s  death,  the  jointure  fell  into  arrear  for 
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some  yean.  Under  the  settlement,  the  join- 
tress entered  into  possession  of  the  estates, 
and  received  the  rents.  H.  becoming  insol- 
vent, the  cnstomary  assignments  were  exe- 
cuted. Afterwards,  H.  mortgaged  his  interest 
in  the  estates  to  B.,  without  giving  B.  notice 
of  the  insolvencv.  As  a  further  security,  H. 
gave  a  bond  and  warrant  of  attorney,  provid- 
Uig  that  B.,  on  redemption,  should  reconvey 
the  lands,  and  sign  satisfaction  on  any  judg- 
ment which  might  have  been  entered  upon 
the  warrant.  The  mortgage,  having  been 
duly  registered,  took  priority  under  the  Irish 
Acts  over  the  unregistered  assignments.  B. 
filed  a  bill  for  foreclosure  or  redemption,  and 
made  the  jointress,  H.,  and  the  assignees 
parties.  The  jointure  was  decreed  to  be  the 
first  charge  on  the  estates,  and  the  mortgage 
to  be  the  second.  Accounts  were  directed  to 
be  taken  accordingly.  The  assignees  did  not 
appeal  against  this  decree.  H.  did.  Heldj 
that  H.  ought  not  to  have  been  made  a  party 
to  the  suit,  and  therefore  could  not  appeal 
against  the  decree.  —  Rochfort  v.  Battersby,  2 
U,  L.  Cas.  888 ;  14  Jur.  229.  —  [Affg.  Bat- 
ter^ V.  Rochfort,  9  I.  E.  R.  191 ;  2  Jon.  &  L. 
481.  (C.)  Bevg.,  on  re-hearing,  8  I.  £.  R.  284. 

(CO] 

1.  A  trustee  filed  a  cause  petition  to  recover 
a  portion  of  the  trust  property.  This  petition 
was  dismissed.  The  trustee  was,  by  order  of 
the  Court,  removed  from  being  trustee.  Held, 
that  he  could  not  maintain  an  appeal  from  the 
order  dismissing  his  own  petition. — Leach  v. 
FTo/face,  9  I.  C.  R.  147.    (CA.) 


lY.  5.  Evidence  on  Appeals, 

2.  Evidence,  rejected  by  the  Master  in  the 
early  stages  of  a  suit  cannot  be  used  upon  ap- 
peal;  nor  can  its  rejection  be  questioned,  un- 
less made  a  ground  of  appeal. — Jure M^Kenna*8 
Estate,  6  I.  Jur.  N.  S.  830.    (C.A.) 

8.  On  appeal,  the  Court  may  admit  docu- 
mentary evidence  which  was  not  before  the 
Master  when  he  made  the  decretal  order  ap- 
pealed against. — Boag  v.  Bradford,  111.  Jur. 
N.  S.226.    (R.) 


IV.  6.  Abatement  and  Revivor  of, 
ISee  PiuoncE,  Abatement.] 


IV.  7.  Effect  of  Appeal:  Staying  Proceedings 

during  it, 

4.  A  deft,  will  not  be  compelled  to  convey 
an  estate  to  the  ptf.  pursuant  to  a  decree,  when 
there  is  a  honaftde  intention  to  prosecute  an 
appeal  against  that  decree. — Patten  v.  Wallace, 
61.  E.  R.809.    (E.E.) 

5.  After  dismissal  of  a  bill  with  costs,  the 
defts.  were  stayed  from  enforcing  them,  pend- 
ing an  appeal  to  Dom,  Proc,,  the  ptfs.  giving 
security  and  paying  interest  upon  them. — 
McCarthy  v.  M'C,  11  I.  E.  R.  89P.  (C.>-[Sr.e 
9  I.  E.  R.  620.    (C.) :  1  H.  L.  Cas.  708.] 


6.  A  quo  warranto  being  brooght  to  try  the 
right  to  an  office  in  the  Court  of  Ch^  the  re- 
lator succeeded  in  the  Court  below.  Fending 
a  writ  of  error  to  the  Court  of  Exch.  Chamber, 
the  Court  refused  to  appoint  the  relator  to 
the  o&ice.— Ex  parte  Kel^,  1  L  Jur.  1.    (C.) 

7.  It  is  a  matter  entirely  for  the  discretion 
of  the  Court,  whether  it  will  stay  proceedings 
pending  an  appeal  to  the  House  of  Lords. — 
In  re  Browne,  7  L  C.  R.  79.    (LE.C.) 

8.  Proceedings  to  compel  payment  of  costs 
will  not  be  stopped  pending  an  appeal,  if  it 
appear  that  the  respondent  Tb  bona  fide  in  pos- 
session of  property. — Spread  y,  Newe,  12  L  C. 
R.886;7L  Jur.N.  S.  71.    (C.A.) 


lY.  8.  Genend  Practice  on  Appeals, 

9.  A  deft,  will  not  be  compelled  to  convey 
an  estate  to  the  ptf.  pursuant  to  a  decree, 
when  there  is  a  bona  fide  intention  to  prose- 
cute an  appeal  against  that  decree. — Patten  r. 
TFa/Zace,  6.  L  E.  R.  809.    (E.E.) 

10.  It  is  not  necessary  that  the  £10  lodged 
on  appeal  motions  should  be  lodged  before 
serving  notice  of  the  appeal.-lfa]imx  v.  Drinasi^ 
11I.E.R.898.    (C.) 

11.  There  is  no  principle  in  the  English  law 
that  a  suitor  has  a  right  to  one  Court  of  Ap- 
peal in  every  case. —  Von  Stentz  v.  Comyn,  12  I. 
E.  R622.    (C.) 

12.  On  an  appeal  from  an  order  allowing  a 
demurrer,  counsel  for  the  ptf.  begins. — i/TNa- 
mora  v.  Blake,  12  L  E.  R.  862.    (C.) 

18.  On  an  appeal  only  appellant's  counsel  can 
be  heard  In  support  of  his  case,  but  not  coun- 
sel for  parties  in  some  other  interest  who  have 
not  appealed. — Stewart  v.  Marquis  of  Donegal, 
18  I.  E.  R.  106.    (C.) 

14.  The  M.  R.  has  not  jurisdiction  to  stay 
the  proceedings  under  a  decree  of  the  Lord 
Chancellor,  pending  an  appeal  to  the  House 
of  Lords.  Petitioner  having  moved  for  an 
attachment  against  a  respondent  for  not  exe- 
cuting a  deed  pursuant  to  a  decree,  pending 
an  appeal  to  the  House  of  Lords  from  the 
decree,  the  motion  was  directed  to  stand  over, 
with  liberty  to  the  respondent  to  apply  within 
a  week,  to  the  Lord  Chancellor,  to  stay  the 
proceedings  pending  the  appeal. — Osborne  t. 
SmiUi,  7  1.  Jur.  221.    (R.) 

15.  It  is  not  open  to  counsel,  upon  appeal 
from  the  ruling  of  a  Commissioner  in  Cham- 
ber, to  argue  questions  not  raised  below,  and' 
not  appearing  upon  the  notice. — In  re  Brown- 
rigg's  Estate,  2  I.  Jur.  N.  S.  863.    (I.E.C.) 

16.  Liability  to  creditors  is  not  the  test  of 
contribution  under  the  Joint-stock  Companies 
Winding-up  Acts  1848,  1849.  The  partner- 
ship deed  of  a  Joint-stock  Bank  provided 
that  the  transferor  of  shares  should,  from  the 
date  of  the  transfer,  have  no  claim  or  demand 
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whatsoerer,  either  at  Law  or  in  Eqaitj,  upon 
or  against  the  society,  or  any  of  the  proprie- 
tors thereof  for  the  time  being  (other  than 
the  transferee),  except  for  diridends  declared 
preTionsIy  to  the  transfer;  and  on  pajrment 
of  anj  farther  instalment  or  instalments 
which  might  have  been  previooslj  called  for, 
should  be  for  erer  discharged  from  all  far- 
ther liabilities  and  obligations  in  respect  of 
the  shares  transferred,  and  from  all  farther 
claims  and  demands  on  account  of  the  same. 
Held,  that  shareholders  who  had  transferred 
their  shares  h<ma  fide,  and  for  valuable  consi- 
deration, should  not  be  placed  on  the  list  of 
contributories,  although  they  were  still  liable 
to  the  creditors  of  the  bank,  the  three  rears 
from  the  transfer  within  which  creditors 
might  proceed  against  them,  under  the  Bank- 
ers Act,  (6  (?.  4,  c  42, 8. 9),  not  baying  expired. 
The  Master  placed  the  name  of  an  original 
shareholder,  who  had  transferred  his  shares, 
on  the  list  of  contributories,  as  a  qualified 
contributory.  The  shareholder  moved,  by 
war  of  appeal,  that  his  name  should  be  omit- 
ted from  the  list.  The  official  manager  did 
not  appeaL  Heid,  that  the  latter  could  not, 
on  the  hearing  of  the  appeal  motion,  contend 
that  the  transfer  was  informal,  and  that  the 
shareholder's  name  should  be  placed  on  the 
list  as  a  contributory,  without  any  qualifica- 
tion.—jEr  parU  Stirling,  6  I.  C.  R.  180 ;  2  I. 
Jur.  N.  &408.    (C.A.) 

1.  When,  after  a  decree,  material  evidence 
is  discovered,  and  a  supplemental  petition  in 
the  nature  of  a  bill  of  review  filed  for  the 
purpose  of  varying  the  decree,  the  supplemen- 
tal petition  ought  to  be  set  down  to  come  on 
before  the  Court  of  Appeal,  along  with  the 
hearing  of  the  appeal  from  the  original  decree. 
BarUm  v.  Sancton,  10  L  C.  R.  161.    (CJl.) 

2.  Two  counsel  only  are  to  be  heard  on 
each  side  in  the  Court  of  Ch.  Appeal. — 
Bentley  v.  Robinson,  10  L  C.  R.  287 ;  5  I.  Jur. 
N.  S.7.    (C.A.) 

3.  When  the  appeal  is  from  the  whole  of 
the  decree  or  order,  the  petitioner's  counsel 
begins.— Breretoa  v.  Barry,  10  I.  C.  B.  a76. 
(B.) 

4.  When  there  has  not  been  at  any  stage 
of  a  cause  petition  an  oral  examination  of 
witnesses,  oral  cross-examination  will  not  be 
permitted  on  appeaL — Farrcm  v.  Mercer,  6  I. 
Jur.  N.  S.  26.    (C.A.) 

5.  A  will,  which  had  been  lodged  in  Court, 
handed  out  to  a  solicitor  for  the  purpose  of 
proceedings  in  the  House  of  Lords. — Massy  v. 
^,  6  L  Jur.  N.  S.  340.    (R.) 

€.  When  an  appeal  to  the  House  of  Lords 
has  been  lodged  on  a  decree  against  which 
decrees 'sought  to  be  enrolled  would  be  evi- 
dence, the  Court  of  Ch.  will  not  refuse  per- 
mission to  enrol  them,  or  put  under  terms  the 
party  seeking  to  do  so. — Spread  v.  Newe,  7  L 
Jur.  N.  S.  95.    (C.) 

7.  Unless  clearly  satisfied  that  the  decree  of 


the  Court  below,  made  after  deliberation,  is 
erroneous,  the  Court  of  Appeal  will  be  slow  to 
reverse  it.  Lord  Wensleydale*s  judgment  in 
Vernon  v.  Wright,  7  H.  of  Lords  Cases,  66,  ap- 
proved of. — Lppington  v.  Tarrant,  7  I.  Jur.  N. 
S.  199.    (C.A.) 

8.  The  Court,  adopting  the  rule  at  law  on  a 
motion  to  set  aside  a  verdict  as  against  the 
weight  of  evidence,  will  not  on  appeal  reverse 
the  Master's  decision  on  a  question  of  fact,  or 
direct  a  further  enquiry,  merely  because  a 
doubt  may  exist  that  the  decision  was  ri^t. — 
GiUeqfie  v.  Croker,  16  L  C.  R.  182.  (R.) 

9.  On  the  hearing  of  an  appeal  from  the 
whole  of  an  interlocutory  order,  the  appellant's 
counsel  is  entitled  to  begin. — SkeUom  v.  FUma- 
gan,  16  I.  C.  R.  803.    (C.A.) 


y.  9.  Practice  on  in  the  House  of  Lords. 

10.  The  H.  L.  will  not  give  relief  to  an  ap- 
pellant against  an  order  of  which  he  complains 
by  petition,  unless  he  has  taken  the  proper 
course  to  obtain  relief  in  the  Court  below. — 
Tommey  v.  White,  6  CI.  &  F.  786.— [See  Tom- 
mey  V.  White,  6  L  £.  R.  303.  (R.^;  and  s.  c,  1 
H.  L.  Cas.  160;  6.  L  Jur.  321.  (H.  L.);  8  H.  L. 
Cas.  49  ;  4  H.  L.  Cas.  313.] 

11.  The  Court  of  Ch.  in  Ir.  having  directed 
an  enquiry  into  the  value  of  an  estate  at  the 
time  of  its  assignment,  and  touching  the 
amount  of  the  interest  therein  of  B.  (a  pur- 
chaser from  the  assignee),  the  H.  L.  reversed 
the  order  directing  the  enquiry,  and,  without 
making  any  order,  remitted  the  case  with  a 
declaration  of  the  nature  and  extent  of  B.'s 
rights,  leaving  it  to  the  Court  below  to  carry 
that  declaration  into  eSect, —Simpson  v.  0* Sul- 
livan, 7  CI.  &  F.  660. — [See  the  case  afterward^ 
at  the  hearing  on  the  report  and  merits,  3  Dr. 
&  War.  466.    (C.)] 

12.  Matter  not  printed  in  the  papers  cannot 
be  made  the  subject  of  argument  before  the 
H.L. 

The  H.  L.,  in  remitting  a  cause  to  the 
Court  below  to  carry  its  directions  into  efiFect, 
will,  if  necessary,  not  merely  declare  the  prin- 
ciple of  its  order,  but  state  those  directions 
fully  on  the  face  of  its  order. — M*Can  v. 
aFerraU,  8  CI.  &  F.  30.— [5ee  6  I.  E.  B.  105. 

(B.)] 

13.  When  there  are  a  cause  and  a  cross-cause, 
and  an  appeal  is  taken  against  the  decree  in 
the  cause  only,  the  cross-cause  is  not  in  any 
respect  before  the  House. — CaUaghan  v.  C^, 
8  CI.  &  F.  374.— [5e«  4  L  E.  R.  441 ;  8LE.R. 
672.] 

14.  The  first  decree  in  suits,  which  had  been 
in  existence  for  some  years,  was  made  in 
1818.  The  litigation  continued;  and  other 
decrees  were  made,  on  the  footing  of  that  de- 
cree, between  the  parties  and  others  who  were 
interested  in  the  same  transactions.  In  1838, 
there  was  made  a  decretal  order  to  revive  and 
execute  all  former  decrees  and  orders.  These 
decrees  and  orders,  as  well  as  the  decretal 
order  of  1838,  were  appealed  against. — Held, 
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that,  after  so  great  a  delay,  aod  under  such 
circnmstances,  the  H.  L.  woald  not  set  aside 
any  of  the  original  decrees  or  orders,  upon 
technical  objections,  which  did  not  affect  the 
merits  of  the  case. 

A  decretal  order,  not  alleged  to  have  been 
made  on  the  appearance  of  all  the  proper 
parties,  was  therefore  irregular  to  that  extent. 
It  directed  the  revival  and  execution  of  seve- 
ral decrees  and  orders,  but  the  suit  in  which 
it  was  made  was  regular  for  some  purposes 
at  least.  Held,  that  the  decretal  order  should 
be  reversed,  with  directions,  and  the  case  re- 
mitted  to  the  Court  below  to  deal  with  the 
suit  so  as  to  advance  the  justice  of  the  case, 
regard  being  had  to  the  decision  of  this  House 
touching  the  earlier  decrees  and  orders,  which 
the  House  had  sustained  as  valid. — Lixwrtnce 
V.  Blake,  8.  CI.  &  F.  604. 

1.  When  no  appellant  appears  to  support  an 
appeal,  the  only  order  that  the  H.  L.  can 
make  is  to  dismiss  the  appeal  for  want  of  pro- 
secution, with  costs. — ScanUm  v.  Usher,  8  CI. 
&  F.  561. 

2.  When  no  person  appeared  on  the  appel- 
lant's behalf  when  his  appeal  was  called  on, 
and  the  agent  only  of  the  respondent  ap- 
peared, but  alleged  that  he  had  retained 
counsel,  and  prayed  that  the  appeal  be  dis- 
missed with  costs,  it  was  dismissed  with  costs. 
—Murphy  v  Conway,  9  CI.  &  F.  73. 

3.  The  Court  of  Ch.  in  Ir.  having  pro- 
nounced against  P.  a  decree,  with  costs,  he 
paid  those  costs,  and  appealed  to  the  H.  L., 
which  gave  judgment  in  his  favour,  and  re- 
versed that  decree,  with  costs.  P.  thereupon 
applied  for  an  order  directing  the  re-payment 
of  the  costs  which  he  had  alreadv  paid.  The  H. 
L.  refused  to  make  such  an  order,  and  left  P. 
to  apply  to  the  Court  below  on  the  judgment 
now  pronounced. — Clarke  y.  Smith,  9  CI.  &  F. 
126. 

[P.,  having  originally  paid  those  costs  to  the 
solicitor  of  the  opposite  party,  subsequently 
applied  to  the  Court  of  Ch.  In  Ir.  for  an  order 
on  that  solicitor  to  repay  him  the  amount. 
The  solicitor  had,  with  his  client's  assent,  ap- 
plied them  in  paying  costs  due  to  him  by  the 
client.  Held,  that  P.*s  motion  should  be  re- 
fused.—5otiM  v.  Clarke,  5  I.  E.  R.  423 ;  8  Dr. 
&  War.  344.    (C.)] 

4.  The  H.  L.,  in  reversing  a  decree,  which 
directed  immaterial  enquiries,  and  ordering 
the  bill  to  be  dismissed,  as  at  the  hearing, 
with  costs,  will  not  relieve  the  appellant 
from  his  costs  of  prosecuting  the  enquiries 
before  he  appealed. — Siree  v.  Kirwan,  9  CI.  & 
F.  716. 

5.  While  a  case  was  pending  in  the  H.  L., 
the  deft,  in  a  similar  case  made  an  offer  to  the 
ptf.  to  be  bound  by  the  decision  of  the  House 
in  the  pending  case.  Ptf.  took  no  notice  of 
the  offer,  but  compelled  the  deft,  to  proceed 
with  his  defence.  Judgment  was  given  against 
deft.,  who  appealed  to  this  House,  and  prose- 
cuted the  appeal  to  a  hearing  after  an  adverse 


decision  in  the  previously  pending  case.  Judg- 
ment being  given  against  him,  he  waa  order^ 
to  pay  respondent's  costs. — FcareO,  r.  Glee$(m, 
1 1  CI.  &  F.  702. 

6  When  the  H.  L.  varies  a  decree,  but  only 
on  a  point  which  had  not  been  raised  in  the 
Court  below,  nor  made  a  ground  of  appeal,  the 
appellant  must  pay  the  costs  of  the  appeal. — 
Wallace  v.  FatUn,'l2  CI.  &  F.  491.— [See  Wal- 
lace V.  Patten,  6  I.'  E.  R.  809  ;  Long.  &  T.  479. 
(E.E.)] 

7.  Any  document  or  evidence  that  has  been 
before  the  Court  below,  may,  on  appeal  to  the 
House  of  Lords,  be  properly  brought  under 
the  notice  of  the  house,  but  no  others. — 
Gtraghty  v.  Malone,  1  H.  L.  Cas.  89.— [5e«  51. 
E.  R.  549 ;  8  Dr.  &  War.  239.    (C.)] 

8.  The  House  will  not  grant  the  costs  of  an 
appeal,  to  come  out  of  the  estate,  on  a  mere 
miscarriage  of  the  Court  below,  when  the  sub- 
ject of  litigation,  though  in  the  result  decided 
by  the  Court,  was  one  which  might  have  re- 
quired to  be  tried  as  a  question  of  fact. 

The  House  strongly  condemned  the  custom 
of  each  party  printing  an  appendix  to  his  case, 
and  desired,  that,  in  future  a  joint  appendix 
only  should  be  printed. — Piers  v.  P.,  2  H.  L. 
Cas.  331 ;  18  Jur.  669.— [Revg.  Piers  v.  P,,  10 
I.  E.  R.  341.  (C.)— See  Piers  v.  Tuite,  1  Dr.  & 
Wal.  298.    (C.) ;  Piers  v.  P.,  11  L  E.  R  358. 

(R.)] 

9.  The  circumstance,  that  a  person  has 
been  made  a  party  to  a  suit  in  the  Court  be- 
low, will  not,  if  he  was  improperly  made  a 
party,  entitle  him  to  appeal  to  the  H.  L*. 
against  a  decree  in  that  suit. 

An  objection  to  the  competency  of  an  ap« 
peal  ought  to  have  been  presented  to  the  Ap- 
peal Conmiittee,  but  was  not  noticed  until  the 
hearing  at  the  bar  of  the  House.  The  objec- 
tion was,  in  its  nature,  a  fatal  one.  Held,  that 
the  appeal  should  be  dismissed,  but  without 
costs,  since  the  objection  had  not  been  taken 
till  so  late  a  «tage  in  the  proceedings. — Rock' 
fort  V.  Battersby,  2  H.  L.  Cas.  388;  14  Jar. 
229.— [Affg.:  9  L  E.  R  191 ;  2  Jon.  &  L.  431. 
(C.) ;  which  reversed,  on  re-hearing,  8  I.  K  R. 
284.    (C.)] 

10.  On  an  appeal  from  a  decree  made  by  the 
Court  of  Ch.  in  Ir.,  no  one  appeared  on  behalf 
of  the  appellant ;  but  counsel  appeared  on  be- 
half of  the  respondent.  Without  calling  on  the 
respondent's  counsel,  the  H.  L.  dismissed  the 
appeal  ,with  costs. — Martin  v.  UArcy,  8  H.  L. 
Cas.  698. 

11.  The  House  of  Lords  will  reverse  its  own 
order  made  upon  a  misrepresentation,  thoogh 
the  misrepresentation  be  inadvertent,  the 
order  reversed  having  itself  reversed  a  deci- 
sion of  the  Court  of  Ch.  Ireland,  and  being 
made  behind  the  back  of  interested  parties, 
and  enabling  a  fraud  to  be  committed  by  the 
party  presenting  the  petition  on  parties  who 
were  not  present  at  the  making  of  the  order. — 
Tommey  v.  White,  5  I.  Jur.  321.    (H.L.) 
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[See  Tommey  t.  WkiU^^l.  E.  R.  303.  (R.) ; 
ands.  c^6Cl.  &F.  786;  iH.L.Cas.  160;  3  H. 
L.  Cas.  49 ;  4  H.  L.  Gas.  313.] 

1.  StmhU — A  decree  appealed  from,  but  not 
adjudicated  on  further  tnan  dismissing  the 
appeal  generallj,  may  be  included  in  a  future 
appeal. 

SeatbU — Decrees  and  orders,  which  have  not 
been  enrolled,  may,  after  any  length  of  time, 
on  being  enrolled,  be  brought  under  appeal 
with  a  recent  order,  made  in  the  same  cause, 
and  duly  enrolled. 

A  judgment  of  the  H.  L.  is  conclusive,  and 
cannot  be  reversed  or  corrected,  except  by 
Act  of  Parliament. — Tommey  v.  Whtte,  3  H.  L. 
Cas.  49.     [See  references  to  the  next  case.] 

2.  A  judgment  of  the  H.  L.,  given  on  an 
appeal,  cannot  be  reversed.  But,  if  that  ap- 
peal and  judgment  have  been  obtained  by 
suppression  and  misrepresentation,  the  H.  L. 
will  i|fterwards  discharge  the  order  granting 
the  leave  to  appeal,  and  also  the  order  con- 
stituting the  judgment  thereon. 

In  Jan.  1835,  the  Court  of  Ch.  in  Ir.  pro- 
nounced a  decree,  which  was  enrolled  in  the 
following  May.  The  proper  time  for  appeal- 
ing having  elapsed,  a  petition,  for  leave  to 
appeal  against  that  decree,  was  presented  in 
Feb.  1839;  but  its  prayer  was  refused.  In 
1844,  the  party,  who  was  dissatisfied  with  the 
decree,  filed  a  bill  of  review.  That  bill  was 
demurred  to  for  want  of  equity,  and  the  de- 
murrer was  allowed.  In  1846,  the  order  allow- 
ing the  demurrer  was  appealed  against ;  and, 
in  this  appe^  the  original  decree  was  express- 
ly complained  of.  In  July  1847,  the  appeal 
was  dismissed  generaUy  by  an  order,  which 
specially  mentioned  the  order  which  had  al- 
lowed the  demurrer,  but  which  did  not  mention 
the  original  decree.  In  1848,  there  was  pre- 
sented a  petition  for  leave  to  ap]>eal  against 
the  original  decree  and  against  certain  other 
orders,  which  had  been  made  in  the  course  of 
the  proceedings,  but  which  had  not  then  been 
enrolled.  That  petition  stated  that  "  it  ap- 
peared by  the  onier  of  July  1847  that  tne 
decree  of  Jan.  1835  had  not  been  complained 
of,  and  therefore  that  their  Lordships  had  not 
made  any  declaration  with  respect  to  it.'*  The 
petition  further  stated  that  **  the  said  decree 
nad  never  been  adjudicated  upon  by  their 
Lordships.** 

Other  proceedings  having  been  taken,  leave 
was  given,  on  this  petition,  to  include  in  the 
appeal  the  decree  of  Jan.  1835.  The  appeal 
was  heard  ex  pctrte ;  and^  in  June  1850,  that 
decree  was  reversed.  Hdd,  that  this  reversal 
had  been  obtained  by  suppression  and  mis- 
representation. 

The  parties,  whom  that  reversal  affected, 
having  petitioned  for  relief,  the  H.  L.  dis- 
charged the  order,  which  gave  leave  to  appeal 
against  the  decree  of  Jan.  1835,  and  also  dis- 
charged the  order  which  had  reversed  that 
decree,  but  without  costs. — Ex  parte  White  v. 
Tommey,  4  H.  L.  Cas.  313.— [See  Tomrn^  v. 
WlkiU,  6  L  E.  R.  303;  6  CI.  &  F.  786;  1  H.L. 
Cas.  160 ;  5  L  Jur.  321.  (HX.) ;  3  H.  L.  Cas. 
49.] 


3.  Though  an  appellant  comes  to  London 
so  long  before  attendance  at  the  hearing  of 
his  cause  requires  his  presence  that  he  would 
not  be  discharged  out  of  custody,  if  then 
arrested,  he  will  nevertheless  be  discharged, 
if  not  arrested  until  his  cause  is  actually  on 
the  paper. — Persse  v.  P.,  5  H.  L.  Cas.  671. — 
iSee  s.  c,  7  CI.  &  F.  279 ;  3  I.  C.  R.  196.  (C); 
5  H.  L.  Cas.  682.J 

4.  Notwithstanding  the  13  &  14  Ktc,  c.  89, 
8.  30,  the  time  for  appealing  to  the  H.  L. 
against  a  decree  or  order  of  Uie  Court  of  Ch. 
in  Ir.,  is  still  to  be  calculated  from  the  time  of 
the  enrolment  of  that  decree  or  order,  not 
from  the  day  on  which  it  was  pronounced  in 
Court. — Lctmbert  v.  Peyton^  7  H.  L.  Cas.  423. — 
[See  Peyton  v.  Lambert,  6  I.  C.  R.  9.  (R.) ;  6 
L  C.  R.  31.  (C.A.);  Lambert  v.  PeyUm,  8  H. 
L.  Cas.  1.] 

5.  An  objection  having  been  made  to  the 
competency  of  an  appeal  to  the  H.  L.,  the 
Appeal  Committee  directed  that  that  objec- 
tion should  be  heard  before  the  House,  which 
gave  judgment  in  favour  of  the  appellant. 
The  appeal  was  then  heard,  and  was  dismissed 
on  the  merits,  with  costs.  The  House  directed 
that  the  costs,  which  had  been  incurred  by 
reason  of  the  objection  to  the  competency  of 
the  appeal,  should  be  deducted  from  the  gene- 
ral costs. — Lambert  v.  Peyton,  8  H.  L.  Cas.  2. 
— [5ee  s.  c,  7  H.  L.  Cas.  423 ;  6  I.  C.  R.  31. 
(C.A.) ;  6  I.  C.  R.  9.    (R.) 

6.  The  Appeal  Committee  cannot  decide 
what  documents  are,  and  what  are  not  neces- 
sary to  be  printed  in  the  appendix  to  a  case. 
A  question  on  this  point,  though  known  by 
the  parties  to  exist,  was  not  made  the  subject 
of  discussion  during  the  argument  on  the 
appeal.  The  H.  L.  would  not  hear  it  dis- 
cussed afterwards,  and  refused  to  make  any 
order  touching  the  costs  of  the  appendix. 

The  decision  appealed  against  was  reversed, 
and  the  cause  remitted.  The  Court  below 
was  left  to  deal  with  the  general  question  of 
costs. — Spread  v.  Morgan,  11  H.  L.  Cas.  588. 
[See  9  I.  C.  R.  535 ;  Dr.  Rep.  temp.  Napier, 
525.    (C.)] 

7.  A  conveyance,  made  under  the  21  &  22 
Vic.,  c.  72,  is,  under  sec.  85,  "  for  all  purposes 
conclnsiye  evidence**  that  all  previous  pro- 
ceedings, leading  to  such  conveyance,  have 
been  regularly  taken. 

Proceedings  had  been  taken  to  sell  estates, 
whereof  the  sale  and  re-sale  bad  been  directed, 
in  a  manner  which,  when  presented  to  the 
notice  of  this  House,  was  declared  to  be 
marked  by  great  irregularity.  The  com- 
plainant, however,  had  not  brought  that  mat- 
ter before  the  Court  of  Appeal  until  after  the 
conveyances  had  been  executed.  Held,  that 
the  statute  precluded  this  House  from  afford- 
ing to  the  appellant  relief  against  the  conse> 
quences  of  such  irregularities. 

When  the  appellant  went  before  the  Court 
of  Appeal,  his  petition  was  dismissed  with 
costs.    The  H.  L.  reverFed  the  order  for  co^ts, 
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but  affirmed  the  dismissal  of  the  appeaL — 
Power  T.  Reeves^  11  H.  L.  Cas.  646. — [See  In 
rt  Pawer^9  Estate,  11 1.  C.  R.  296.    CCA.)] 


V.  Appearance. 

[For  practice  under  the  Court  of  Ch.  Reg. 
Ir.  Act.  see  Gam.  Ch.  Orders,  30  &  81  Vic,,  c. 
44,  ss.  64,  65,  66,  67  167;  G.  O.  (1867),  26-43, 
113. 

1.  GeneraUy:  Its  Effect:  Effect  o/its  Want 

2.  When  tubstttuted :  its  incicunts. 

3.  Undertaking  to  appear, 

4.  Gratis. 

6.  Conditional, 


V.  1.  Generally:  its  Effect:  Effect  of  its  Want. 

1.  Notice  of  motion,  to  take  a  bill  as  con- 
fessed against  some  defendants  nnder  the  46th 
G.  O.,  need  not  be  given  to  another  defendant 
for  whom  a  parliamentary  appearance  has 
been  entered.  —  Tarrant  v.  Allen,  S.  &  Sc.  676. 
(R.) 

2.  If  a  party  has  appeared  in  a  cause,  it  is 
unnecessary  to  apply  for  liberty  to  serve  him 
with  an  order  of  the  Court,  although  he  resides 
out  of  the  jurisdiction. — Smith  v.  itooney,  Jo.  & 
Car.  104.    (E.E.) 

3.  When  a  judgment  creditor  out  of  the 
jurisdiction  has  been  served  with  subpoena 
and  notice  under  the  22nd  and  16th  G.  O., 
and  the  memorandum  has  been  entered  under 
the  16th  G.  O.,  it  is  not  necessary  to  enter  a 
parliamentary  appearance,  and  take  the  bill 
oro  con/esso  against  the  party,  in  order  to  bind 
nim  by  the  proceedings. — Burroughs  v.  MoUoy, 
7  I.  E.  R.  6.    (R.) 

4.  The  deft,  resided  out  of  the  jurisdiction. 
An  order  was  made  on  the  12th  of  Dec.  to 
substitute  service  of  subpoena  and  notice  on 
W.,  the  solicitor  for  the  deft,  in  the  transac- 
tions to  which  the  suit  related.  It  did  not 
state  when  the  deft,  was  to  appear,  as  required 
by  the  31st  G.  O.  when  the  subpoena  is  served 
out  of  Ireland.  The  subpoena  required  the  deft, 
to  appear  in  eight  days. and  to  answer  in  two 
months.  A  side-bar  rule  having  been  entered 
by  the  ptf.,  a  parliamentary  appearance  was 
entered  on  the  8th  of  January.  On  the  12th 
of  March  the  deft,  entered  a  common  ap- 
pearance. Held,  that  if  the  order  of  the  12th 
of  Dec.  was  irregular  in  not  stating  where  the 
defendant  was  to  appear,  the  irregularity  was 
waived  by  the  common  appearance. 

Semble — The  proceedings  were  regular ;  for 
where  an  order  is  made  under  the  general 
authority  of  the  Court,  to  substitute  service 
on  the  solicitor  of  a  deft,  who  resides  out  of 
the  jurisdiction,  the  service  is  to  be  considered 
a  service  within  the  jurisdiction,  and  the  deft, 
must  appear  and  answer  within  the  time 
limited  by  the  31st  G.  O.,  as  mentioned  in  the 
notice. — Johnstony.  Tottenham,  11  I.  E.  R.  271. 
(R.) 

5.  Some  of  the  defts.  had  been  served  out 
of  the  jurisdiction  with  subpoenas,  but  did  not 
appear,  and  none  of  the  defts.  had  answered 
the  bill,  although  the  time  allowed  for  that 


purpose  had  expired  as  to  alL  Held,  that  the 
case  came  within  the  meaning  of  the  25th  0. 
O.  Parliamentary  appearances  were  directed 
to  be  entered  for  the  defts.  who  had  been 
served  out  of  the  jurisdiction,  and  that  the 
cause  be  set  down  for  hearing  pro  con/esso. — 
Fitzgerald  Y,  Qiiiiiian,  12  I.  K  R.  398.    (E.E.) 

6.  When  a  suit  has  been  instituted,  and 
subsequently  a  cause  petition  is  presented  for 
the  same  object,  the  petition  should  state  the 
existence  of  the  suit.  It  is  no  objection  to  a 
motion  to  discharge  the  Court's  order,  that 
the  respondent  did  not  appear  in  the  Master^s 
ofRce. -^M*Conkey  v.  Chnmne,  4  L  Jur.  146. 
(C.) 

7.  The  20th  Rule  of  April  1861  does  not 
apply  to  cases  of  persons  lodging  caveats  ^  in 
the  goods,"  who  are  not  by  interest  entitled 
to  do  so.  In  such  cases,  an  appearance 
entered,  accompanied  by  a  notice  in  the  terms 
of  that  Rule,  and  the  caveat,  will  be  set  aside, 
with  cosU.  — Russell  v.  72.,  8  L  Jnr.  N.  S.  40. 

(P.) 


y.  2.   When  substituted:  its  Incidents. 

8.  Ptf.  neglected  to  enter  for  deft  an 
appearance,  within  the  period  which  the  G. 
R.  allows  for  that  purpose.  The  Court, 
without  compelling  him  to  enter  an  appear- 
ance, discharged  him  from  custody.  —  Creagk 
V.  Mahony,  2  Jones,  342.    (E.E.) 

9.  A  parliamentary  appearance  may  be  en- 
tered against  a  member  of  parliament,  under 
G.  O.  13. 

A  second  parliamentary  appearance  havine 
been  entered  irregularly,  the  first  was  allowed 
to  stand. 

A  deft.,  applying  to  set  aside  the  parliamen- 
tary appearance,  need  not  appear,  or  adopt 
the  appearance. 

Semble — Service  of  a  subpoena  is  not  such 
a  proceeding  within  G.  O.  68  as  Is  waived  by 
an  amendment  of  the  bilL — Denny  v.  G'Conneu, 
S.  &  Sc.  116.    (R.) 

10.  When  husband  and  wife,  defts.,  nn 
separately  served  with  subpoena  within  the 
jurisdiction,  and  the  husband  alone  appears, 
ptf.  cannot  enter  a  parliamentary  appearance 
for  the  wife,  and  proceed  to  take  the  bill  pro 
confesso  against  her  separately ;  nor  will  the 
Court  award  an  attachment  against  the  hus- 
band for  not  having  entered  an  appearance 
for  his  wife.  The  proper  course,  since  the 
new  G.  Os.  is  for  ptf.  to  move  to  set  aside  the 
appearance  which  the  husband  had  entered 
for  himself  alone.  —  Fitzpatrick  v.  Hackett,  S. 
&Sc.  128.    (R.) 

11.  Practice  as  to  entering  an  appearance 
for  a  deft,  served  out  of  the  jurisdiction,  pur- 
suant to  the  4  &  6  ff.  4,  c.  S2.— Atkinson  v. 
Caldwell,  3  I.  E.  R.  190.    (E.E.) 

12.  When  service  of  subpoena  upon  a  deft, 
who  has  gone  abroad  has  been  substituted, 
and  no  appearance  was  entered  for  him — Held^ 
the  2nd  G.  O.  of  February  1839  applied,  and 
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that  a  parliamentanr  appearance  might  he 
entered  for  him. — Wise  v.  The  BUhop  oj  Cork, 
FUn.  &E:.390.    (R.) 

1.  Serrice  of  process  ander  4  &  5  Tf^.  4,  c. 
82,  allowed,  a^  appearance  entered,  when  the 
affidavit  of  service  was  sworn  hefore  a  J.  P.  of 
the  county  of  M^  in  America ;  and  deft,  was 
not  personally  known  to  theperson  who  served 
the  process. — Atkinson  v.  Watson^  Long.  &  T. 
108.    CE-E.) 

2.  When  a  deft,  is  served  with  snhpoena  in 
Ireland,  the  Court  has  no  jurisdiction  to  make 
an  order  that  a  parliamentary  appearance  be 
entered  for  an  adult  deft.,  or  that  the  Clerk  in 
Court  should  be  appointed  to  appear  and  an- 
swer  for  a  minor  deft,  after  the  fourteen  days 
specified  in  the  33rd  Bnle  have  expired  ;  the 
iide-bar  order  not  having  been  entered  within 
such  fourteen  days. — Anon^cus^  11  I.  £.  B. 
584.    (B.) 

8.  Parliamentary  appearances  having  been 
entered  for  minors  within  the  fourteen  days 
specified  by  the  33rd  Bule,  the  Court  amended 
the  fide-bar  rules  and  appearances  after  the 
fourteen  days  had  elapsed. — Egan  v.  Nolan,  1 1 
LE.B.585.    (B.) 

4.  A  cause  is  not  out  of  Court  as  against  a 
deft.,  for  whom  the  parliamentary  appearance 
has  been  entered,  though  more  than  a  year 
has  elapsed  since  such  appearance. 

But  Uie  Court  will  exercise  a  discretion  in 
granting  or  witholding  an  order  pro  con/esso 
in  such  a  case,  and  will  not  be  bound  to  act  on 
an  old  parliamentary  appearance. 

In  this  case  the  parliamentary  appearance 
was  entered  in  Nov.  1846,  and  an  order  pro 
can/esso  was  granted  in  April  1848. — Blakiney 
▼.  S.,  13  L  E.  B.  84.    (B.) 


5.  Against  Prisoners, 

6.  Service  of. 

7.  Entry  of, 

8.  Execution  of:  Return  to. 

9.  For  iDont  of  Answer, 

10.  For  Costs, 

11.  With  Prodamations, 


VI.  1.  Its  Eject. 

5.  A  receiver  having  neglected  to  lodge  his 
balance,  pursuant  to  the  Master's  order,  an 
attachment  was  issued  against  him,  directed  to 
the  sheriffs,  who  made  a  return  of  non  est  inven- 
tus. It  was  afterwards  renewed,  and  a  similar 
return  made.  It  was  then  directed  to  the 
coroner  who  made  an  improper  return.  An 
attachment  was  issued  against  the  coroner 
which  also  was  renewed  from  time  to  time. 
On  taxation,  the  Master  refused  to  allow  the 

Etf .  the  costs  of  those  proceedings  which  he 
ad  taken  against  the  receiver  and  against 
the  coroner.  The  Court  refused  in  the  first 
instance  to  allow  those  costs  out  of  the  estate, 
as  it  did  not  appear  that  the  receiver  or  his 
sureties  were  insolvent,  but  directed  the  re- 
cognizance to  be  put  in  suit  and  the  motion 
to  stand  over. 

Payment  of  the  amount  for  which  the 
attachment  was  issued  against  the  receiver 
would  not  discharge  the  contempt.  He  would 
still  be  liable  to  the  costs  of  the  proceedings 
against  him;  and,  if  he  could  be  identified 
with  the  coroner,  perhaps  also  for  the  costs  of 
the  proceeding  against  the  coroner. — Erskine 
V.  JBaker,  7  L  Jur.  25.    (B.) 


y.  3.  Undertaking  to  Appear. 


V.  4.  Gratis. 


y.  5.  ConditicnaL 

[See  Eyre  v.  Kingston,  Ir.  L.  T.,  vol.  2,  pp. 
104,  119.J 

Arovuest.  See  Pbacticb,  Akswer — Prac- 
tice, Demcrrbb — Practice,  Plea — 
Practice,  Court,  Practice  in. 


VI-  Attachmejct.    See  Practice,  Process. 
JTor   Attachment  of  Money,  Stock,   Shares,  or 
Debts,  see  Charoino  Order,  ante. 

[4  &  5  fT.  4,  c.  TS.  See  5  &  6  W.  4,  c.  16. 
Small  Debts  Act,  11  &  12  Vic,  c.  28.  See 
General  Orders  1843,  43,  104,  105.  See  also 
Qam.  Ch.  Orders,  p.  219,  240,  278,  and  Gen. 
Orders  1867,  63,  65,  127, 128, 129.] 

1.  Its  Effect. 

2.  When  issued,  and  in  what  cases:  Cause 

against  it. 

3.  Ajfidavits  in  support  of, 

4.  Discharge  from. 


VL  2.  When  and  in  what  Cases  an  Attachment  will 
he  granted:  Cause  against  it. 

6.  An  attachment  will  not  be  directed  to 
the  coroner  until  legal  grounds  for  doins  so 
have  been  laid. — Makomson  v.  Gregory,  H.  & 
Jon.  152.    (E.E.) 

7.  A  deft,  being  in  custody  under  a  ne  exeat, 
a  final  decree  to  pay  a  sum  was  made  against 
him.  Held^  that,  within  a  limited  time,  the 
Court  would  discharge  him  therefrom,  but 
would  give  ptf.  liberty  meanwhile  to  attach 
deft,  for  non-payment. — Robinson  v.  Harris,  H. 
&  Jon.  588.    (£.£.) 

8.  A  sheriff,  refusing  to  try  to  execute  an 
attachment  issued  to  compel  an  appearance  in 
an  eauitv  suit,  will  be  attached.  —  Morgan  v. 
Ccpdand,  1  Jones,  248.    (£.£.) 

9.  When  husband  and  wife  are  separately 
served  with  a  subpoena,  and  the  nnsband 
enters  an  appearance  for  himself  alone,  ptf. 
cannot  enter  a  parliamentary  appearance  for 
the  wife,  and  proceed  to  take  the  hill  pro  con- 
fesso  against  her  separately.  The  Court  will 
not  award  an  attachment  against  the  husband 
for  not  having  entered  an  appearance  for  his 
wif e.--Fitg5a<ncA:  v.  Hackett,  8.  &  Sc.  128.  (B.) 

10.  When  a  party  has  been  arrested  under 
an  attachment,  and  mistakenly  discharged  by 
the  sheriff,  any  application    to   renew  the 
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attachment  most  be  made  upon  notice  to  the 
party. 

Quare — Can  such  an  application  be  sus- 
tained under  any  circumstances  ?  —  Cutming- 
ham  T.  M'Cambie,  S.  &  Sc.  427.    (R.) 

1.  It  is  not  cause  against  an  attachment 
for  not  taking  out  leases  under  the  Court, 
that  the  tenant  was  unable  to  procure  suffi- 
cient sureties ;  did  not  get  into  possession ; 
and  was  informed  by  the  receiver  s  solicitor, 
that,  if  he  did  not  procure  securities  within 
the  next  eight  days,  the  next  bidder  would  get 
the  Iand8.---ffi«n6/e  t.  H.,  8.  &  Sc.  670.    (R) 

2.  The  letting  of  land  in  con-acre  is  but  a 
mode  of  farming  it. 

Therefore  the  Court  will  not  attach  the  in- 
heritor for  receiring  rent  from  his  con-acre 
tenants,  though  they  have  been  served  with 
the  order  to  pay  their  rents  to  the  receiver. — 
Cbte  V.  BraJif,  Jon.  &  Car.  186.    (££.) 

8.  Solvent  parties  rescued  a  distress  made 
by  a  receiver.  The  Court  granted  against 
them  a  conditional  order  for  an  attachment, 
and  intimated  that  the  receiver  should  pro- 
ceed also  at  Quarter  Sessions. — Mahon  v.  Jf ., 
FL  &  K.  18.    (E.) 

4.  When  a  respondent  interferes  with  rents 
over  which  a  receiver  has  been  appointed,  the 
Court  will,  upon  notice  to  the  partv,  grant  in 
the  first  instance  an  absolute  order  for  an 
attachment.— rAomos  v.  T.,  Fl.  &  K.  621.  (R) 

6.  To  ground  an  attachment  for  non-per- 
formance of  a  decree  to  pay  money,  it  is  not 
sufficient  merely  to  produce  and  tender  to 
deft,  ptf.'s  receipt  for  the  money  when  the 
demand  is  made.  The  money  must  be  de- 
manded under  power  of  attorney  from  ptf., 
and  that  fact  must  appear  by  the  affidavit 
supporting  the  attachment  motion. — Gregory 
V.  Amd;  2  I.  E.  R.  93.    (E.E.) 

6.  To  warrant  a  party  in  issuing  a  writ  of 
replevin,  he  should  have  been  in  clear  and 
unequivocal  possession  of  the  thing  replevied, 
when  it  was  taken.  If  he  issues  tne  writ 
under  improper  circumstances,  he  will  be 
attached  for  contempt  ;  the  writ  will  be 
quashed  ;  and  the  goods  ordered  to  be  re- 
stored.—Comer/brrf  V.  Blakey  2  I.  E.  R.  176. 
(C.) 

7.  When  a  decree  for  a  sale  contains  the 
nsnal  direction,  that  all  proper  and  necessary 
parties  shall  join  in  conveying  to  the  pur- 
chaser; if  one  of  such  parties,  being  bound  by 
the  decree  and  within  the  jurisdiction,  after- 
wards refuses  to  execute  the  conveyance,  he 
wiU  be  attached  in  the  first  instance.  The 
Court  wiU  not  order  the  Master  to  execute  it 
in  his  name,  under  the  statute,  until  it  appears 
that  an  attachment  cannot  induce  him  to 
execute  it  propria  numu, — Usher  v.  ScanUm,  8 
I.  E.B.474.    (E.) 

8.  A  purchaser  cannot  be  attached  for  not 


completing  his  purchase  until  after  a  report 
of  good  title  has  been  obtained. —  VtAcent  v. 
Going,  3  I.  E.  R.  480.  -  (R.) 

9.  On  the  14th  of  March  1838,  the  pur- 
chaser of  lands  sold  under  tl^  decree,  and 
over  which  a  receiver  had  been  appointed, 
went  into  possession  of  them.  The  receiver 
died;  and  in  May  1842,  the  inheritor,  who 
was  beneficially  entitled  to  the  arrears  of  rent 
due  on  the  1st  Nov.  1837,  applied  for  attach- 
ments for  non-payment  thereof,  against  the 
under-tenants.  The  Court  refused  the  aid  of 
its  proeess  after  such  a  lapse  of  time. — VArcy 
y.  Sherry,  41,  E.JL  690.    (E.E.) 

10.  A  minor,  being  ordered  to  execute  a 
conveyance  to  a  purchaser,  at  her  mother's 
instigation,  refused.  The  Court  gp*anted  a 
conditional  order  to  attach  the  minor  for  re- 
fusing; and  against  her  mother  for  interfering 
to  prevent  the  deed's  execution. — M*Cartnaf 
V.  SimotUon,  5  I.  E.  R.  594.    (E.E.) 

11.  Tenants  of  lands  sold  under  decree  re- 
fused to  give  copies  of  their  leases.  The 
Court  ordered  them  to  produce  their  leases  to 
ptf/s  attorney  to  enable  him  to  take  com- 
pared copies.  Some  tenants  disobeyed  that 
order.  Upon  an  undertaking  from  the  pur- 
chaser and  the  parties  in  the  cause  to  confirm 
the  leases — HJd,  that  an  attachment  should 
issue  against  those  tenants,  unless  they  pro- 
duced their  leases,  and  allowed  copies  to  be 
ULken,— Scott  v.  A/i&r,  6  I.  E.  R  120.    (E.E.) 

12.  Before  an  attachment  can  issue  for  the 
non-performance  of  a  decree  or  order  of  the 
Court,  personal  service  of  such  decree  or  order 
must  be  effected. —  Whistler  v.  Aylward,  In  re 
Fitton,  Dr.  Rep.  ten^.  Sugden,  1.    (C.) 

13.  An  application  for  an  attachment  against 
a  party  for  not  executing  the  purchase  deed 
pursuant  to  the  decree,  should  be  on  motion, 
and  the  order  will  be  absolute  in  the  first  in- 
stance.— Brennan  v.  Carroll,  7  I.  E.  R.  196. 
(R.) 

14.  Every  decree  and  order  must  be  served 
on  the  party  to  obey  it,  pursuant  to  the  104th 
G.  O.,  before  any  attachment  can  issue  for 
disobedience  thereof.  When  a  solicitor  issued 
an  attachment  without  having  served  the 
order  on  the  party,  the  Court  set  aside  the 
attachment,  with  costs  against  the  solicitor. 

An  order  to  perform  an  act  "  forthwith  ** 
means  within  a  reasonable  time. — Mcickinmon 
V.  Palmer,  7  I.  E.  R  203.    (R) 

15.  Practice  under  the  105th  G.  O.  in  issuing 
a  sequestration,  when  there  has  been  no  attach- 
ment.—/n  re  Powell,  7  I.  E.  R  462.    (C.) 

16.  When  an  action  at  law  has  been  com- 
menced against  a  party  for  irregularly  issuing^ 
an  attachment,  and  arresting  the  deft,  under 
it,  it  is  in  the  discretion  of  the  Court  to  re- 
strain the  action. 

The  Court  will  not  restrain  the  action  when 
serious  or  substantial  damage  has  been  ina- 
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tained.— ITiTtfifioii  t.  Pdlmer,  7  I.  E.  R.  496 

1.  A  counsel  for  a  defendant  pablished  in  a 
newspaper  what  purported  to  be  a  report  of 
the  proceedings  in  this  Court.  This  report 
was  exaggerated,  incorrect,  and  injurious,  and 
containea  unjustifiable  imputations  upon  the 
plaintiff.  A  motion  was  made  to  attach  the 
counsel  for  a  contempt  of  Court.  Heidy  that 
though  the  publication  might  be  libellous,  yet, 
the  Court,  not  being  satisfied  that  it  was  cal- 
culated to  obstruct  the  free  course  of  justice, 
ought  not  to  commit  him  for  contempt. 

The  several  classes  of  cases  in  which  Courts 
of  Justice  hare  power  to  commit  for  con- 
tempts fully  considered.  In  all  the  cases  in 
which  Courts  have  committed  for  constructire 
contempts  (except  Cann  y.  C)  the  publica- 
tion was  either  calculated  to  produce  false 
evidence  or  attributed  perjury  to  the  witnesses 
pending  the  suit. 

Whatever  may  be  the  privilege  of  counsel, 
addressing  a  Court  or  jury,  to  comment  upon 
the  character  of  parties  or  witnesses,  such 
privilege  does  not  justify  counsel  in  publish- 
ing such  speech,  if  it  contain  defamatory 
matter.— J5ircA  v.  Walsh,  10  L  E.  R.  93.    (R.) 

2.  The  interest  in  the  lease  of  lands,  over 
which  a  receiver  had  been  appointed,  was 
evicted  by  the  head  landlord  for  non-payment 
of  rent.  Afterwards  the  lands  were  redeemed 
by  a  mortgagee,  and  the  receiver  restored. 
Tlie  Court  nefused  to  grant  an  attachment 
against  sub- tenants  for  non-payment  of  rent 
during  the  period  of  the  broken  gales;  one 
before  the  eviction,  the  other  after. — Barrett 
V.  CanneUan,  1  I.  Jar.  66.    (R.) 

3.  When  a  receiver  has  been  appointed,  an 
attachment  will  be  granted  against  a  party 
who,  having  had  notice  of  that  appointment, 
interferes  with  the  rents  before  the  order  has 
been  served  upon  the  tenants. — M'Alpine  v. 
St.  George,  1  I.  Jur.  129.     (R) 

4.  When  the  order  to  pay  rent  has  been 
erred  on  all  tenants  of  the  lands,  and  A. 

succeeds  one  of  them  in  possession,  it  is  not 
necessary  to  serve  A.  with  the  order  to  pay, 
for  the  purpose  of  obtaining  an  attachment 
for  non-payment  of  rent. — Roche  v.  CoUins,  1 
LJnr.  282.    (R) 

5.  It  is  an  open  question  whether  this  Court 
will  grant  an  attachment  for  the  rescue  of  a 
distress.  The  question  has  not  been  con- 
cluded by  Ford  v.  Head,  8  I.  E.  R.  371,  and 
Mahtm  v.  Ji^  Fl.  &  K.  18. — Thompton  v.  Irwin, 
2  1.  Jur.  53.    (R,) 

6.  An  attachment  does  not  lie  against  a 
sheriff  for  not  taking  a  replevin  bond. — Don- 
mekm  v  Blosse,  2  I.  Jur.  304.    (C.) 

7.  If  a  sheriff  is  charged  with  being  in  col- 
losion  with  a  party  against  whom  an  attach- 
ment has  issued,  tne  practice  is  to  apply  that 
the  sheriff  should  amend  his  return,  and  not 
for  an  attachment  affainst  him.^M'CuUogh  v. 
Lepg,  5  I.  Jur.  23.    0^) 


8.  A  rentcharge  of  £100  was  granted  out  of 
lands,  part  of  which  was  let  to  two  tenants, 
whose  rents  amounted  to  £155,  and  who,  bv 
the  same  deed,  attorned  to  the  grantee.  A 
receiver  having  been  appointed  over  the  rent- 
charge,  on  petition  under  the  Judgment  Acts, 
the  grantor  distrained  the  tenants  for  £&5, 
the  balance  of  their  rents  over  the  rentcharg^. 
Held,  that  the  Court  had,  by  appointing  a 
receiver,  attached  the  whole  rent  payable  by 
the  tenants ;  and  an  attachment  was  awarded 
in  the  petition  matter. — Hawden  v.  Shearman, 
2  L  C.  R.  137.    (R.) 

9.  An  affidavit  showing  cause  against  a 
conditional  order  for  an  attachment  was 
filed  without  presenting  a  petition.  The 
Court,  on  motion,  directed  that  the  notice  to 
show  cause  should  be  struck  out  of  the  list, 
and  that  the  conditional  order  should  be  made 
absolute  in  the  office. — In  re  DiUom,  4  I.  C.  R. 
35.    (R.) 

10.  The  appointment  in  a  suit  in  the  Court 
of  Ch.  in  England,  of  a  receiver  over  lands  in 
Ireland,  operates  only  as  against  the  parties 
in  that  suit ;  but  does  not  affect  the  jurisdic- 
tion of  the  Court  of  Ch.  in  Ireland  to  appoint 
a  receiver  over  the  same  lands,  and  to  punish 
by  attachment  any  interference  with  him  in 
the  exercise  of  his  duties.  An  attachment 
was  accordingly  awarded  against  the  bailiff 
of  a  receiver  appointed  by  the  Court  of  Ch. 
in  England  over  lands  in  the  county  Cork, 
for  interfering  with  the  collection  of  rent  by 
a  receiver  subsequently  appointed  by  the 
Court  of  Ch.  in  Ireland. — Ferguson  v.  Coote,  7 
I.  Jur.  175.    (M.O.) 

11.  When  parties  signed  an  undertaking  to 
endorse  biUs  to  secure  a  composition  iSter 
bankruptcy,  bat  afterwards  refused  to  do  so, 
on  the  ground  that  they  did  not  understand 
what  they  were  called  upon  to  sign,  and  that 
the  bankrupt  led  them  astray  as  to  his  cir- 
cumstances —  Held,  that  they  were  not  at 
liberty  to  withdraw  the  undertaking  which 
they  had  signed ;  and  that  an  attachment 
should  issue  against  them  within  a  week,  if 
they  did  not  sign  the  bills. — Re  Fahg,  6  I.  Jur. 
N.  S.  322.    CBO 

VL  3.  Affidavits  in  Support  of.   See  Practicb, 
Affidavits. 


VI.  4.  Discharge  from  Attachment. 

12.  An  order  was  made  under  the  Contempt 
Act  (5  &  6  W.  4,  c.  16),  to  discharge  a  deft, 
from  custody  under  an  attachment  for  non- 
payment of  costs,  and  the  costs  were  directed 
to  be  a  charge  upon  funds  reported  in  the 
cause  as  due  to  the  deft. 

The  Court  is  bound  to  exercise  its  power  to 
discharge  a  party  in  custody  for  a  contempt, 
in  all  cases  in  which  the  purposes  of  justice 
will  not  be  answered  by  detaining  him  in  cus- 
tody.—Joyce  V.  J.,  S.  &  Sc.  703.    (R.) 

13.  An  order  was  made  under  the  Contempt 
Act  (5  &  6  FT.  4,  c.  16),  to  discharge  a  deft. 
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from  custody  under  an  attachment  for  the 
non-prodaction  of  a  deed,  upon  payment  of 
the  costs  of  the  attachment  proceedings ;  the 
deft,  and  his  solicitor  haying  sworn  that  they 
conid  not  procure  the  deed,  and  that  the  re- 
ference thereto  in  the  deft.*s  answer,  as  being 
in  his  possession,  had  being  made  tlirough  in- 
advertence and  mistalce. — Nugent  t,  N^  S.  & 
8c.  704.    (R) 

« 

1.  A  tenant,  who  had  been  attached  for 
non-payment  of  rent,  was  discharged  from 
the  contempt  under  the  5  &  6  ^.  4,  c.  16 ;  but 
committed  for  the  rent  and  costs,  so  as  to  give 
the  Insolvent  Court  jurisdiction. — Smith  v.  5., 
8.  &Sc.  709.    (E.) 

2.  A  deft,  having  been  imprisoned  eight 
months,  for  breach  of  an  injunction  against 
breaking  up  ancient  pasture  lands,  was  dis- 
charged from  custody,  upon  undertaking  to 
lay  them  down  again. — ScuUif  v.  Skehanty  S.  & 
8c.  710.    (R.) 

8.  The  deft.,  while  attending  the  Court  of 
Q.  Sessions,  pursuant  to  his  recognizance  to 
prosecute,  was  arrested  under  a  commission 
of  rebellion  for  not  answering  the  ptf .*s  bill. 
The  Court  discharged  him  from  custody. — 
Graves  v.  McCarthy,  2  Jon.  626.    (£.£.) 

4.  A  tenant,  arrested  under  an  attachment 
for  non-payment  of  rent,  is  entitled  to  his 
discharge  on  payment  of  the  sum  and  costs 
marked  on  the  writ ;  and  is  not  to  be  kept  in 
custody  until  after  payment  of  the  costs  of 
making  absolute  toe  conditional  order. — 
Grattan  t.  Donegal,  2  I.  Jur.  98.    (R.) 

5.  A  respondent  is  not  entitled  to  his  dis- 
charge from  custody  under  a  ne  exeat  regno, 
npon  the  ground  that  he  was  made  amenable 
to  that  writ  by  an  arrest  under  a  warrant  is- 
sued on  informations  sworn  by  the  petitioner, 
in  respect  of  the  same  matters  which  were  in 
question  in  the  suit ;  even  though  the  prosecu- 
tion instituted  in  pursuance  of  those  informa- 
tions be  eventually  abandoned,  if  the  peti- 
tioner appear  to  have  had  a  bona  fide  intention 
of  prosecuting  the  criminal  proceedings  at  the 
time  of  procuring  the  arrest. — Keliy  v.  Birch, 
8  I.  C.  R.  466 ;  7  I.  Jur.  78.    (C.) 


must  be  effected. — Whistler  v.  Ayboard^  In  re 
Fttton,  Dr.  Rep.  tenq).  Sugden  1.    (C.) 


VI.  6.  Against  Prisoners, 

6.  SembU— To  fix  the  Marshal  with  the 
amount  of  a  writ,  the  writ  must  be  delivered 
to  him  or  to  one  of  his  officers.  Mere  deli- 
very to  a  person  who  opened  the  Marshalsea 
door  is  insufficient. 

The  Marshal  of  the  F.-c.  Marshalsea  can- 
not detain  a  prisoner  upon  a  writ  directed  to 
the  Sheriffs  of  the  city  of  Dublin.— iVt^yier  v. 
Molyneux,  S.  &  Sc.,  435.    TR.) 

VI.  6.  Service  of, 

7,  Before  an  attachment  for  non-perform- 
ance of  a  decree  or  order  of  the  Court  can 
issue,  personal  service  of  such  decree  or  order 


VL  7.  Entry  of. 


VI.  8.  Execution  of  Attachment :  Return  to. 


8.  A  writ  of  assistance  will  not  be  granted 
to  aid  the  sheriff  in  executing  an  attachment 
directed  to  him,  which  issued  against  a  tenant 
under  the  Court  for  non-payment  of  his  rent. 
—Ifeagher  v.  M,,  1  Jon.  &  L.  8L    (C.) 


VI.  9.  For  want  ofAnsteer, 


^See  Gen.  Order  of  1848,  48 ;  Ch.  Ireland  Act 
1867.] 

9.  When  no  material  discovery  from  a  de- 
fendant is  necessary,  the  plaintiff's  proper 
course  is  to  proceed  to  take  the  bill  as  con- 
fessed for  want  of  an  answer.  In  such  case 
the  plaintiff  should  not  Issue  an  attachment 
against  the  defendant  for  want  of  an  answer, 
under  the  38th  0.  O,— Johnson  v.  M'Aul^,  S.  & 
Sc.  707.    (R.) 

10.  Except  in  the  case  of  a  bill  for  disco- 
very, an  attachment  for  want  of  an  answer 
should  not  be  issued.  If  issued,  it  will  be  set 
aside,  since  the  suit's  object  may  be  fullv  at- 
tained by  taking  the  bill />ro  confesso, — O'Brien 
V.  Manders,  2  L  E.  R.  89.    (R.) 

11.  A  bill  charged  that  deeds  were  **  in  the 
possession  of  said  defts.,  or  some  or  one  of 
them."  Two  defts.  allowed  the  bill  to  be 
taken  as  confessed  against  them.  All  the 
others  answered  bv  positively  denying  pos- 
session of  the  deeds.  The  Court  refusea  to 
act  upon  the  argumentative  conclusion,  as  an 
admission  by  the  defts.  against  whom  the  bill 
had  been  taken  as  confessed,  that  the  deeds 
were  in  their  possession,  though  ptf.'s  solici- 
tor offered  to  make  an  affidavit  of  the  fact 
that  those  defts.'  solicitor  had  distinctly  ad- 
mitted to  him  that  they  had  possession  of  the 
deeds.  In  such  a  case,  ptf.'s  course  is  to 
proceed  by  attachment  for  want  of  an  answer, 
and  not  to  take  the  bill  pro  confesso, — Piircdl 
V.  Langston,^i  I.  E.  R.  443.    (R.) 

12.  When  an  attachment  issued  for  want  of 
answer  a  few  days  after  the  time  for  answer- 
ing had  expired,  without  any  notice,  and  there 
appeared  not  to  be  any  intention  on  the  part 
of  the  deft,  to  make  away  with  the  property, 
an  account  of  which  was  sought,  tne  Court 
discharged  the  deft.,  without  requiring  him  to 
pay  any  costs,  on  his  undertaking  to  answer. 

Although  it  is  the  strict  right  of  a  plaintiff 
to  issue  an  attachment  when  the  time  for  an- 
swering has  expired,  the  Court  will  not  allow 
the  practice  to  be  used  oppressively. — Sharpe 
V.5.,  2I.Jur.  114.    (R) 
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YI.  10.  Attachment  for  Costs. 
ISee  also  Costs.] 

1.  The  Remembrancer  having  been  ap> 
pointed  guardian  to  a  minor  defendant,  apon 
process  of  contempt  for  want  of  an  appear- 
ance, the  Court,  upon  motion  of  the  minor 
by  her  mother  and  testamentarj  guardian, 
allowed  her  to  answer  by  her  testamentary 
guardian,  **  paying  the  costs  as  offered  by  the 
defendant's  notice  of  the  30th  Jan.;  the  costs 
to  be  paid  within  one  week  after  taxation, 
and  the  answer  to  be  filed  within  one  week 
after  payment  of  such  costs." 

The  notice  of  the  30th  January,  served  by 
the  minor's  mother,  informed  the  plaintiff 
that  she  had  appeared,  and  was  about  to  an- 
swer for  the  minor.  It  contained  an  offer  to 
pay  the  costs  occasioned  by  the  Remembran- 
cer's appointment  as  guardian.  The  minor's 
answer  was  afterwards  filed,  and  accepted  by 
the  plaintiff.  The  costs  not  having  been  paid, 
the  Court  granted  an  attachment  against  the 
ffuardian  for  non-payment  of  them. — Brady  v. 
Finneffony  Jo.  &  Car.  426.    (£.£.) 

2.  After  service  of  a  subpoena  for  costs,  the 
party  liable  is  allowed  by  the  practice  of  the 
Court  eight  days  to  pay  the  costs.  An  at- 
tachment sued  out  before  that  time  has  expi- 
red is  irregular,  and  will  be  set  aside.  But 
when  the  party  was  in  custody  under  an  ex- 
ecution when  the  attachment  issued,  it  was 
set  aside  without  costs,  the  party  undertaking 
not  to  bring  an  action  in  respect  of  the 
arrest  or  detention. 

An  attachment  sued  out  irregularly  may  be 
withdrawn,  though  executed,  and  another  at- 
tachment may  be  sued  out  on  the  same  sub- 
pcena. — Bretman  v.  Kenny ^  2  I.  C.  R.  94 ;  4  I. 
Jnr.  112.    (R.) 

3.  Money  in  the  sheriff^s  hands,  levied  un- 
der an  attachment  for  costs,  awarded  by  a 
decree,  remains  in  custodia  iegisy  and  is  not, 
without  further  order,  the  property  of  the 
party  who  has  issued  the  attachment. 

An  attachment  for  costs  was  issued  by  A. 
and  B.  (A.'s  solicitor)  against  C,  who  paid 
the  amount  to  the  sheriff,  and  lodged  with 
him  a  sequestration  for  a  larger  amount 
against  A.  Held,  that  the  sheriff  was  not 
justified  in  paying  the  amount  received  on  the 
attachment  to  the  sequestrators,  without  the 
order  of  the  Court. 

Costs  are  decreed  to  be  paid  by  C.  to  A.,  or 
B.  his  solicitor.  An  attachment  is  delivered 
to  the  sheriff.  C,  who  has  a  demand  against 
A^  issues  a  sequestration  for  it ;  pays  the 
costs  to  the  sheriff;  and  lodges  the  seques- 
tration with  the  sheriff. 

SembU — If  the  money  be  paid  into  Court, 
B.'s  lien  for  costs  will  prevail  over  C.'s  seques- 
tration.—TFt^tioms  v.  Beeves,  12  I.  C.  R  178. 
(R.) 

4.  An  attachment  for  non-payment  of  costs, 
ordered  to  be  paid  within  six  days  after  ser- 
Tice  of  order,  will  not  be  granted  until  after 
a  personal  demand  for  costs  has  been  made. — 
In  re  Crean*s  Goods,  10  I.  Jur.  N.  S.  181.   (P.) 


VI.  11.   With  Proclamations. 


VIX.  Attachment  against  Property, 

5.  In  a  foreclosure  suit,  there  being  a  sur- 
plus fund  after  payment  of  reported  incum- 
brances, and  the  mortgagor  oeing  dead,  a 
puisne  judgment  creditor  obtained  an  order 
under  23rd  sec.  of  3  &  4  Vic,  c.  105,  to  charge 
with  the  amount  of  the  judgment  the  surplus 
fund,  the  residue  of  the  purchase-money  of 
real  estate  sold  under  the  decree.  Held,  that 
the  fund  was  to  be  considered  either  as  real 
estate  belonging  to  the  heir-at-law  of  the  de- 
ceased judgment  debtor,  or  as  personalty 
belonging  to  his  personal  representative ;  and 
that  the  3  &  4  Ftc,  c.  105,  does  not  give  juris- 
diction to  attach  by  a  charging  order  the 

Eroperty  of  a  deceased  debtor  in  the  hands  of 
is  representative 

Semble — ^It  is  very  questionable  whether 
the  23rd  sec.  of  3  &  4  Vic,  c.  105,  extends  to 
motley. ^Wallace  v.  M'Cann,  4  I.  £.  R  622; 
Flan.  &K.  610.    (R.) 

6.  The  23rd  and  24th  sees,  of  the  8  &  4 
Vic,  c.  105,  are  to  be  read  in  connection ;  and 
therefore  the  charging  order  under  that  sta- 
tute is  first  a  conditional  order  ex  parte,  to  be 
made  absolute ;  which  last  is  the  order  con- 
templated by  the  statute. — In  re  Dunscombe, 
91.  E.R.  4.    (R) 

7.  To  obtain  a  charging  order  under  the 
3  &  4  Vic,  c.  105,  s.  28,  it  is  not  necessary 
that  the  judgment  should  be  revived.  The 
Court  granted  the  order  on  the  petition  of 
husband  and  wife,  on  a  judgment  obtained  by 
the  wife  dum  sola,  without  its  having  been  revi- 
ved.—/nwn  y.  Nesbit,  13  I.  E.  R  126.    (R) 

8.  A  rentcharge  of  £100  was  granted  out  of 
lands,  part  of  which  were  let  to  two  tenants 
whose  rents  amounted  to  £155,  and  who  by 
the  same  deed  attorned  to  the  grantee.  A 
receiver  having  beien  appointed  over  the  rent- 
charge  on  petition  under  the  Judgment  Acts, 
the  grantor  distrained  the  tenants  for  £55,  the 
balance  of  their  rent  over  the  rentcharge. 
Held,  that  the  Court,  by  appointing  the  re- 
ceiver, had  attached  the  whole  rent  payable 
by  the  tenants;  and  an  attachment  was 
awarded  in  the  petition  matter. — Hayden  v. 
Shearman,  2  L  C.  R  137.    (R) 

9.  Funds  in  Court  in  an  administration  suit 
were  decreed  to  be  paid  to  A.,  **  as  adminis- 
trator of  his  late  wife,"  but  the  Master*s  re- 
port had  not  been  made  up  showing  the 
amount  payable,  or  whether  A.  was  entitled 
to  any  sum  in  his  own  right.  B.,  a  judgment 
creditor  of  A.,  sought  a  charging  order  under 
the  23rd  and  24th  sections  of  the  3  &  4  Vic, 
c.  105,  upon  the  funds  in  Court  to  the  credit 
of  the  suit,  or  whatever  portion  thereof  A. 
should  be  entitled  to.  Held,  that  A.'s  interest 
in  the  funds  did  not  justify  the  Court  in 
charging  them  by  an  order  under  that  Act. 

The  funds  were  directed  to  be  impounded 
for  fourteen  days,  to  giye  B.  an  opportunity 
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of  filiog  a  CAiite   petition  to  estmblish  his 
right.— Bunu  t.  Owen,  6  L  Jar.  192.    (R) 

1.  An  attachment  for  £6.  178.  7d.,  pay- 
able nnder  an  order  of  the  Court  of  CiL,  was 
issaed  in  1837,  and  waa  renewed  in  1848,  bat 
not  afterwards,  as  it  coald  not  now  be  execu- 
ted in  consequence  of  the  11  &  12  Ftc,  c  28. 
The  Court  gave  liberty  to  issue  a  fi./a,  for  the 
amount.— Featon  r.  F^  7  L  Jur.  26.    (B.) 

2.  The  order  made  by  a  Court  of  Law,  under 
SB.  182,  133,  134,  and  135  of  the  C.  L.  P.  Act 
1853,  to  attach  stock  standing  to  the  credit  of 
a  debtor  in  a  cause  in  the  Court  of  Ch.,  does 
not  per  se  operate  as  a  seizure  of,  or  a  charge 
on  the  stocli. 

Semble — ^The  lodging  of  such  an  order  with 
the  Accountant-General,  without  obtaining 
an  order  of  the  Court  of  Ch.,  does  not  cluurge 
the  stock. 

Semble — A  conditional  order  does  not  attach 
the  fund,  under  the  C.  L.  P.  Act. 

A  conditional  order  to  charge  funds  in 
Ch.  was  obtained  in  a  Law  C^urt,  under 
the  C.  L.  P.  Act,  on  the  80th  of  Jane; 
made  absolute  on  the  8th  of  August;  and 
lodged  with  the  Accountant-Qeneral  on  the 
14th  of  Not.  A  conditional  order  to  charge 
the  same  fund  was  obtained  in  Ch.  by  another 
creditor,  under  the  3  &  4  Vic.,  c.  105,  on  the 
1st  of  August;  lodged  with  the  Accountant- 
General  on  the  7th  of  August ;  and  made 
absolute  on  the  13th  of  Not.  Helil,  that  the 
creditor  who  had  obtained  the  order  in  Ch. 
was  entitled  to  the  fund  in  priority  to  the 
other.— /VencAv.  Bal/e, 6  I.  C.  B.  63 ;  2  L  Jur. 
N.  S.  299.    CE.) 

Vni.  Bail.    See  Pbimoipal  axd  Subett. 


Bill  Comcbrniko  Chabitt.  See  Chabitt — 
Pbactice,  Etidence. 


IX.  Bill  ob  Petition.  See  Pbactice  Lf- 
JDNCTION,  Ct.  of  Ch.  Reg.  (Ir.)  Act  1850, 
13  &  14  Vic.,  c.  89 ;  30  &  31  Vic.,  c.  44,  ss. 
53-73,  89,  98,  106,  157,  158,  G.  O.  (1867), 
1-40. 

Fbam E  OF,  Statemeitts  in,  &c.  See  Plead- 
ing Bill. 

1.  Verifying.     ISee  30  &  31  Vic.,  c.  44, 

s.  89,  G.  O.  (1868)  under  the  Com- 
panies Act  C1862),  4.] 

2.  Summary  Order. 

3.  Amendment.     See  ^  &  SI  Vic.  c.  44, 

ss.  60, 157, 158 :  G.  O.  (1867^  11-24. 


IX.  1.   Verifying. 

[As  to  Practice  under  Ct.  of  Ch.  Beg.  (Ir.) 
Act  1850,  see  13  &  14  Vic.,  s.  89  ;  30  &  31  Vic, 
c.  44,  8.  89 ;  G.  O.  (1868)  under  the  Compa- 
nies Act  (1862),  4.] 

3.  Order  made,  extending  a  receiver  under 
the  Judgment  Acts,  on  a  petition  yerified  by 
the  petitioner's  solicitor,  under  certain  circum- 
stances.— CasemmU  y.  Rorke,  4  L  C.  R  36. 
(R) 


4.  Q/uere — ^Whether  the  description  of  the 
relator,  in  a  cause  petition,  by  way  of  infor- 
mation and  bill,  as  a  ratepayer,  in  the  title  of 
the  petition  and  affidavit  verifying  the  peti- 
tion, are  sufficient? — Attom^G^eral  v.  Le 
ITimte,  8  L  C.  B.  437.    (R) 


IX.  2.  Summary  Order. 

ISee  Plbaddto  Bill,  II,  18.  Petition  under 
the  Ct.  of  Ch.  (Ir.)  Beg.  Act  1850.] 


IX.  3.  Bia,  Amended. 
ISee  Plbadino,  Bill,  II,  8.] 

5.  A  widow  filed  a  bill  to  raise  arrears  of 
her  jointure  charged  on  lands  by  settlement. 
Deft.*8  answer  denied  the  husband's  power 
to  jointure,  since  he  had,  at  the  settlement's 
date,  only  an  estate  tail,  which  was  not 
barred  afterwards.  An  amended  bill,  pray- 
ing for  dower,  if  ptf.  was  not  entitl^  to 
jointure,  was  Uien  filed.  Deft,  neither  an- 
swered the  amended  bill,  nor  appeared  at  the 
hearing.  Ptf.  was  decreed  entitled  to  dower, 
and  to  an  account  of  the  arrears.  Held,  that 
the  amended  bill  was  a  continuation  of  the 
original  suit ;  and  that  deft,  could  not,  when 
taking  the  account,  set  up  in  the  office  the 
3  &  4  TF.  4,  c.  27,  s.  40,  which  limits  to  six 
years  the  recovery  of  arrears  of  dower,  though 
the  amended  bill  was  not  filed  until  after  that 
Act  came  into  operation,  and  although  the 
original  bill  bad  been  filed  before  that  date. 
—Smith  V.  WaUh,  1 1.  E.  B.  167.    (E.E.) 

6.  The  amended  bill  is  tAe  bilL  Therefore, 
though  the  original  bill  may  have  been  an- 
swered, it  is  improper  to  apply  that  the  amend- 
ments may  be  taken  as  confessed.  The  appli- 
cation should  be,  that  the  bill  may  be  taken 
as  confessed. — 0^  Grady  v.  Barry,  1  L  £.  B. 
296.    (B.) 

7.  Under  G.  0. 59  (Nov.  1884),  when  the  biU 
is  amended  after  answer,  the  deft,  having 
notice  that  his  answer  to  the  amendments  is 
required,  is  not  entitled  to  a  notice  to  press  for 
his  answer.— JSTnox  v.  K.,  2  I.  £.  B.  212.    (B.) 

8.  As  a  general  rule,  it  is  improper  to  intro- 
duce into  counsel's  briefs  both  the  original 
and  amended  bills. — Higgine  v.  Bateman,  2  Dr. 
&  War.  70.    (C.) 

9.  If,  the  amendments  be  too  long  for  in- 
terlineation, a  bill  is  amended  by  new  engross- 
ment ;  ptf.  is  not  obliged  to  furnish  a  copy  of 
the  re-engrossed  bill :  it  suffices  to  furnish  a 
copy  of  the  amendments,  or  to  call  on  deft,  to 
send  his  copy  to  be  amended.- JVZtoa  v.  D'Orsew, 
71.  E.  B.482.    (B.) 

10.  A  ptf.  may  rely  on  a  title,  acquired  in 
point  of  form  after  the  bill  has  been  filed,  if 
it  is  not  inconsistent  with  his  original  claim, 
and  is  capable  of  relating  back.  Therefore, 
when  the  devisee  of  an  insolvent  debtor  filed  a 
bill  for  renewal,  and,  the  objection  having 
been  raised,  afterwards  procured  himself  to  be 
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Appointed  Aisignee,  and  amended  the  bill  by 
inserting  a  statement  of  that  fact — Heid^  that 
he  could  sustain  the  bill.— i>oyie  y.  Callow,  12 
L  £.  B.  241.     (C.) 


X.  Bux  OB  PxnnoK,  AMSKDMXirr  of. 

[The  cases  in  the  L  C.  R.  refer  chiefly  to 
amendments  of  cause  petitions  nnder  the  Ct. 
of  Cb.  (Ir.)  Beg.  Act  1850,  IS  &  U  Vie,,  c  89. 
See  80  St  SI  Vui.,  c.  44,  ss.  60,157,  158:  G.  O. 
(1867)  1-40.] 

1.  GeneraUw :     when    neteaeary  :    when 

granted:    in  what  cases  auowed, 

2.  Kffeet  of  Amendment,  and  of  Motion 

for  leave  to  Amend. 
8.    Within  what  Time :  order  to  Amend  in 
a  given  Time* 

4.  Wien,  of  Course :    when,  by  Special 

Application  only, 

5.  Motion  to  Amend;  necessary  steps  on, 

6.  Motion  to   Amend  without  prejudice; 

when  granted* 

7.  Other  Cases. 


X.  1.  AmenSnent  of  Bin  generally :  when  neees- 
tary :  when  granted:  in  what  cases  allowed, 

[See  also  Plbadoo  II,  8 — Ambkdbd  Bill.] 

1.  Liberty  giren  on  motion,  after  hearing 
and  re-hearing,  to  amend  the  prayer,  by  pray- 
ing the  benefit  of  proceedings  stated  in  it ;  a 
satisfactory  reason  being  giren  why  leare  was 
not  asked  at  the  hearing,  and  the  deft,  being 
allowed  to  answer  anew. — BUxhe  t.  Foster, 
Beat.  Bep.  464.    (C.) 

2.  In  a  suit  to  appoint  new  trustees,  the 
Court  permitted  the  replication  and  rejoinder 
to  be  withdrawn,  and  the  biU  amended  by 
making  the  infant  cliild  of  the  ptfs.,  bom  after 
issue  joined,  a  deft. — Gavacany,Brophy,  2  Jon. 
629.     (£^) 

8.  The  ptf.  and  her  younger  children  filed 
their  original  bill  to  raise  jointure  and  por- 
tions out  of  the  lands  of  T.  The  deft.,  by 
answer,  insisted  that  the  ptf.'s  husband  had 
been  tenant  in  tall  of  those  lands,  and  that  he 
had  not  done  any  act  to  bar  the  entail ;  and 
claimed  the  lands  as  issue  in  teil.  The  ptf. 
then  filed  what  she  called  an  amended  bill, 
making  her  younger  children  defts.,  and  claim- 
ing dower  or  jointure  out  of  the  same  lands. 

Qfuere — ^Was  the  latter  an  original,  or  an 
amended  biU  ?—  Walsh  t.  W,,  Jo.  &  Car.  52. 
(BLE.) 

4.  In  a  suit  for  the  separate  estete  of  a 
wife,  the  husband  (an  insoirent)  and  C.  were 
named  co-ptfs.  On  motion  to  dismiss  the 
bill  for  want  of  prosecution,  and  a  cross 
motion  to  amend  it,  liberty  was  given  to 
amend  it  by  striking  out  those  two  co-ptfs.* 
names,  by  adding  the  husband's  assignee  as 
deft.,  and  naming  S.  as  the  wife's  next  friend ; 
upon  the  terms  of  ptf.'s  giving  all  the  defts. 
•ecnrity  for  past  costs,  making  the  amend- 
menta,  and  filing  a  replication  within  short 
specified  periods,  or,  in  default,  the  bill  to  be 


dismissed,  with  costs,  as  against  the  defendant 
who  made  the  application. — Sweeny  v.  Hall,  I 
L  £.  B.  22  ;  8.  &  Sc.  662.    (B.) 

5.  A  bill  may  be  amended,  without  an 
order,  once  after  answer,  and  ajfter  notice  to 
dismiss  it  for  want  of  prosecution.  Such  an 
amendment,  made  after  service  of  a  notice  to 
dismiss,  is  not  cause  against  the  motion  to 
dismiss.— i>yccrs  t.  Goulding,  2  I.  £.  B.  57.  (B.) 

6.  A  suit  was  instituted  by  husband  and 
wife,  in  relation  to  the  separate  estete  of  the 
wife.  The  husband  subsequently  became 
insolvent.  The  Court  allowed  the  bill  to  be 
amended,  by  making  the  husband  and  his 
assignee  defts.,  and  by  substituting  a  person 
to  sue  as  next  friend  of  the  wife,  upon  the 
terms  of  such  person  giving  security  by  recog- 
nizance for  bygone,  but  not  for  future  costs. — 
Ring  T.  Nettles,  Fl.  &  K.  51 ;  8  L  £.  B.  58.  (B.) 

7.  When  the  ptf.  assigns  his  interest  in  the 
subject  matter  of  the  suit,  the  Court  will  not 
permit  his  assignee  to  be  made  a  party  by 
amendment,  but  will  leave  him  to  file  a  sup- 
plemental bill.— JTCrroM  v.  Heeran,  FL  &  K. 
287 ;  8  I.  E.  B.  476.    (B.) 

8.  An  order  to  amend  without  prejudice 
to  process  is  a  side-bar  rule  which  the  ptf. 
tekes  at  his  peril. 

A  deft,  who  has  answered  cannot  be  struck 

out  of  the  bill  by  amendment. v.  Zwick- 

erman,  5  I.  E.  B.  22.    (E.E.) 

9.  An  amendment  of  a  married  woman's 
bill,  by  adding  a  next  friend,  allowed. — 
Johnstone  v.  Kirkwood,  2  Con.  &  L.  484.    (C.) 

10.  Semble — ^If  one  ptf.  desires  it,  and  the 
defts.  assent,  the  Court  will  allow  the  bill  to 
be  amended  by  striking  out  that  ptf.'s  name. 
The  other  ptfs.  can  then  make  him  a  deft.  — 
Brangan  v.  Gorges,  7  L  E.  B.  221.    (B.) 

11.  When  a  stete  of  facts  has  recently  arisen 
that  renders  it  necessary  to  amend  the  bill, 
the  Court  will  allow  a  second  amendment 
after  answer,  though  the  last  of  the  answers 
was  filed  more  than  twelve  months  before  the 
notice  of  motion.  —  Smith  t.  Goold,  7  L  E.  B. 
271.    (B.) 

12.  When  a  bill  has  been  amended  by  new 
engrossment,  the  matter  being  too  long  for 
interlineation,  the  ptf.  need  not  furnish  a  new 
copy  of  the  re-engrossed  bill.  It  is  sufficient 
to  furnish  a  copy  of  the  amendments,  or  call 
upon  the  deft,  to  send  his  copy  to  be  amended. 
—Fkhon  T.  irOrsay,  7  I.  E.  B.  482.    (R) 

18.  A  suit  having  abated  by  the  death  of 
one  deft.,  the  ptf.,  to  revive  the  suit,  filed  a 
bill,  setting  forth,  by  way  of  recitel,  the 
matters  in  the  original  bill ;  and,  as  amend- 
ments, steted  matters  that  occurred,  some 
before,  and  others  after  the  filing  of  the 
original  bill.  Held,  this  was  not  an  amended 
bill  within  the  55th  G.  O.,  so  as  to  require  a 
re-stetement  of  the  original  bill ;  but  that  the 
tatement  by  way  of  recital  was  sufficient. 
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The  object  of  the  rale  is,  to  oblige  the  ptf. 
to  state  the  whole  of  his  case  in  one  bill,  and 
to  prevent  the  expense  of  taking  oat  copies 
of  several  and  saccessive  amended  bills,  so 
that  the  amended  bill  becomes  the  only  bill, 
and  states  the  case  in  fall  without  reference 
to  an  original  bill.  Where  this  snbstitation 
becomes  impossible  the  rale  does  not  apply. 

The  rale  applies  to  cases  in  which  matters 
remain  as  thej  were  when  the  bill  was  filed, 
and  not  to  cases  in  which  sabseqaent  events 
make  it  necesssarj  to  continae  the  salt  as 
originally  on  the  record. — Harnett  t.  Harring- 
ton,  7  I.  E.  R.  502.    (R.) 

1.  In  a  suit  by  married  women  in  relation 
to  their  separate  estates,  In  which  their  has- 
bands  were  made  co-ptfs.,  leave  given,  after 
answer,  to  amend,  bv  striking  the  names  of  the 
latter  oat  of  the  bill  as  ptfs.,  and  making  the 
assignee  of  one  who  had  become  bankrapt, 
and  the  others,  def ts.  The  amendment  does 
not  come  within  the  50th  G.  O.,  so  as  to  make 
it  necessary  for  the  ptf.  to  join  in  the  affidavit 
with  the  solicitor.—  Greer  v.  (?.,  8  I.  £.  R.  82. 

(B.) 

2.  When  one  deft,  dies  after  answer,  the 
Coart  will  not  permit  his  devisee  to  be  made 
a  partv  by  amendment. — Listowel  v.  CaUaghany 
81.  £.'R472.    (E.) 

8.  Application  to  amend  a  petition,  verified 

by  affidavit,  refased.     v.  SUele^  8  I.  E. 

R.611.    CE.E.) 

4.  Liberty  to  amend  the  bill  at  the  hearing, 
by  including  all  the  creditors,  refased. — Con- 
noUy  V.  M'Dermot,  8  Jon.  &  L.  260.    (C.) 

5.  Plaintiff  will  not  be  allowed  to  amend 
the  bill  by  putting  in  issue  puisne  incumbran- 
ces and  making  the  incumbrancers  parties, 
without  prejudice  to  an  order  to  take  the  bill 
pro  confesao  obtained  against  the  principal 
defendant.— O^Ca/^a^Aon  v.  Blake,  9  I.  E.  R 
220.    (B.) 

6.  Leave  given  to  amend  the  bill,  without 
prejudice  to  the  time  for  answering,  under 
the  52nd  Bule,  in  a  matter  varying  the  relief 
prayed,  no  copy  of  the  bill  having  been  taken 
out,  and  the  motion  being  unopposed. 

QjMtre — ^Whether  it  would  have  been  given 
if  opposed  ?—Law  v.  Moore,  10  L  E.  R.  205. 
(B.) 

7.  In  Ireland,  since  the  New  Rules,  leave 
will  be  given  to  amend  the  bill,  although  the 
subject-matter  of  the  amendment  occurred 
after  the  filing  of  the  hUL—Birch  v.  Walsh,  10 
LE.R.221.    (R.) 

8.  A  bill,  filed  in  1844,  to  raise  a  sum 
secured  on  a  term  created  by  a  settlement  of 
1778,  stated  the  proceedings  in  a  suit  of  A.  t;. 
B.,  by  a  prior  judgment  creditor,  and  prayed 
the  benefit  of  the  decrees  and  accounts  there- 
in; that  the  decrees  might  be  carried  into 
execution,  so  far  as  necessary  for  the  plain- 
tiff's relief;  and  a  sale  of  the  term.    The 


cause  stood  over  at  the  hearing,  to  make  two 
minors  parties  by  supplemental  bill.  One,  X., 
by  his  answer,  impeached  the  decrees  in  the 
suit  of  A.  V.  B. ;  both  claimed  as  purchasers 
for  value  under  a  settlement  of  1842,  nuuie 
by  W.    At  the  hearing  of  the  supplemental 
cause  in  June  1847,  plaintiffs  counsel  con- 
tended that  X.  could  not  impeach  the  decrees, 
as  he  claimed  under  W.,  who  had  acquiesced 
in  them;  and  an  order  was  made  that  the 
farther  hearing  of  the   cause  should  stand 
over,  with  liberty  to  the  plaintiff  in  the  mean- 
time to  bring  before  the  Court  the  parties 
beneficially  interested  in  the  decrees  in  A.  r. 
B.    The  plaintiff  filed  a  supplemental  bill, 
setting  out  the  whole  of  the  proceedings  in 
A.  V.  B.,  and  the  suit  of  1844 ;  certain  assign- 
ments of  the  judgment  and  sum  decreed  in 
A.  V.  B.  for  the  benefit  of  W. ;  charging  that 
W.  and  X.,  and  the  parties  claiming  under 
the  assignment  in  A.'s  right,  could  not  object 
to  have  the  decrees  canied  into  execution, 
and  prajring  that  they  might  be  carried  into 
execution  against  them,  and  that  the  plaintiff 
might  have  the  benefit  thereof;  or  if  the 
Court  should  be  of  opinion  that  they  could 
not  be  carried  into  execution,  according  to 
the  terms  thereof,  with  such  modification  as 
to  the  Court  should  seem  meet;  and  that 
plaintiff's  claim,  and  all  prior  and  contem- 
poraneous charges  might  be  raised  bv  a  sale 
of  the  term  of  1773.     The  Court  refused  to 
take  the  bill  off  the  file  as  irreeular.    ffeid, 
on  demurrer,  that  the  order  of  June   1847, 
though  it  authorised  the  filing  of  a  supple- 
mental bill  to  bring  new  parties  before  the 
Court,  did  not  warrant  the  making  of  a  new 
case ;  and  that  the  case  of  estoppel,  and  the 
prayer  that  the  decrees  might  be  modified  and 
altered,  was  a  new  case  and  not  warranted  by 
the  order. 

SembU — ^The  frame  of  the  suit  and  relief 
prayed  being  altered,  all  the  necessary  parties 
to  the  suit  of  1844  should  be  parties,  particu- 
larly the  party  representing  the  term  of  1773. 
^M'Namara  v.  Blake,  11  I.  E.  B,  527.  (B.)— 
[Affd.:  12  L  E.  B.  362.    (C.)] 

9.  Orders  to  amend,  without  prejudice  to 
an  order  pro  confesso,  should  be  made  only 
when  the  amendment  cannot  prejudice  that 
defendant, — Baker  v.  M^Dermott,  I  L  Jur.  162. 
(C.) 

10.  After  issue  joined  and  witnesses  ex- 
amined by  the  defendant,  the  plaintiff  will 
not  be  permitted  to  amend  the  bill  by  intro- 
ducing new  matter  which  will  alter  the  frame 
of  the  suit,  and  to  which  an  answer  is  re- 
quired.—0'^ee/«  v.  Xaiit^aii,lL  Jur.  828.  (B.) 

11.  The  bill  having  been  dismissed  against  a 
defendant  by  the  64th  Bule,  a  motion  for 
leave  to  amend  generally  was  refused  with 
costs.  An  amendment  under  the  49th  Bule, 
by  which  the  same  defendant  was  made  a 

n,  was  held  regular,  and  an  order  to  take 
ill  pro  con/esno  against  him  was  made. — 
Uomibrooke  v.  Ware,  12  I.  E.  B.  440.     (B.) 

12.  Liberty  to  amend  the  bill  was  given  after 
replication  filed,  by  striking  out  a  party,  and 
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ahowtng  that  he  was  not  a  necessarj  partj, 
without  prejadice  to  the  replication  or  depo- 
sitions ;  the  amendment  being  such  as  the 
Lord  Chancellor  could  make  at  the  hearing. — 
Ettmmmd  t.  MoUojf^  2  L  Jur.  69.     (R) 

1.  The  death  of  a  defendant,  and  the  pen- 
dencj  of  proceedings  to  raise  a  personal  re- 
presentative, are  special  circumstiuices  such  as 
will  induce  the  Court  to  relax  the  50th  6.  O. 
1843,  and  permit  a  second  amendment  more 
than  six  weeks  after  the  last  answer  has  been 
filed,— ae/&»«/v.jrerr,  2  1.  Jur.  99.    (R.) 

2.  An  annuitant,  defendant  in  an  annuity 
bill,  died  before  the  other  defendant  an- 
swered, but  after  appearance.  The  Court 
permitted  the  bill  to  be  amended  by  stating 
the  deaUi  of  this  defendant,  and  of  the  pay- 
ment of  the  arrears  of  the  annuity  to  the 
time  of  the  death. — Ow€M  t.  0^2  I.  Jur.  167. 
(B.) 

3.  Amendments  of  cause  petitions  are  to 
be  made  without  alteration,  erasure,  or  inter- 
lineation, by  stating  the  matter  of  the  amend- 
ment at  the  foot  of  the  affidavit  to  verify,  or 
by  endorsement  thereon. 

Form  of  order  on  amendments  of  cause 
petitions. 

In  general  the  petitioner  must  abide  the 
costs  of  the  motion  for  leave  to  amend,  and 
of  the  amendment. — Graves  v.  Holland^  1  L  C. 
K.  123.     (B.) 

4.  Leave  to  amend  the  bill,  without  preju- 
dice to  an  injunction,  will  not  be  granted  as  of 
course.  The  motion  must  be  made  without 
delay,  and  be  supported  by  an  affidavit  stating 
the  proposed  amendments,  and  when  the 
matter  of  them  came  to  the  ptf.*s  knowledge. 

When  the  answer  had  been  filed  in  April, 
an  application  made  in  August  for  leave  to 
amend  by  introducing  charges  and  an  inter- 
rogatory founded  thereon,  in  avoidance  of  a 
d^ence  set  up  by  the  answer,  was  refused. 

The  practice  in  Ireland  in  this  respect  is 
correctly  stated  in  Donegal  v.  Berry  (1  Hog. 
46),  and  differs  from  the  practice  in  England 
as  stated  in  Ferrandy.  ffamer  (4  M.  &  Cr.  113). 
—aBeime  v.  O'B.,  1  L  C.  R.  162 ;  3  L  Jur. 
65.    (B.) 

6.  When  an  injunction  obtained  on  filing 
the  bill  has  upon  the  coming  in  of  the  deft.'s 
answer  been  continued  until  the  hearing,  and 
the  ptf.  for  the  first  time  seeks  to  amend  his 
bill  without  prejudice  to  the  injunction,  the 
Court  will  grant  a  motion  to  that  effect  if  the 
proposed  amendments  be  not  inconsistent 
with  the  case  previously  made  by  the  bill  for 
the  injunction.  To  sustain  such  a  motion 
there  is  not  any  necessity  for  an  affidavit 
■tatinff  when  the  matter  of  the  proposed 
unendinents  came  to  the  knowledge  of  the 
plaintiff. 

Donegal  v.  Berrv  (1  Hog.  46),  and  Hamilton 
T.  Patten  (1  Cr.  i  Dix,  Ah.  Cases,  203),  ob- 
served upon.— O'Bstme  v.  0*B^  1 1.  C.  R.  158 ; 
SLJnr.  106.    (C.) 


6.  The  Court  will  allow  a  petition  to  be 
taken  off  the  file,  for  the  purpose  of  amend- 
ment, before  answer,  and  be  re-sworn. — John- 
son  V.  Moliotf,  3  I.  Jur.  190.    (C.) 

7.  A  bill  was  filed  in  the  name  of  a  minor 
ptf.,  by  next  friend.  An  amendment  was 
sought  to  be  made  ofter  the  expiration  of  the 
time  limited  by  the  60th  G.  O.  (1843).  The 
Court  allowed  the  amendment  to  be  made,  on 
the  ground  that,  as  the  ptf.  was  a  minor,  no 
decree  coald  be  made  until  his  rights  were 
properly  stated,  which  could  be  done  by 
amendment  at  the  hearing,  or  by  a  second 
hm.—Hamaton  v.  WiUon,  3  I.  Jur.  877.     (C.) 

8.  An  answering  affidavit  to  a  cause  petition 
having  been  filed,  the  petitioner  set  down  the 
cause  for  hearing,  and  subsequently  applied 
for  leave  to  amend.  The  Court  made  the 
usual  order  for  amendment,  but  made  the 
petitioner  pay  the  respondent  his  costs  of  ap- 
pearing on  the  motion. 

The  practice  in  amending  cause  petitions 
stated. 

Observations  on  the  practice  of  filing  affi- 
davits in  cause  petition  matters,  up  to  the 
time  of  hearing. — Power  v.  Barron^  2  L  C.  B. 
112.    (B.) 

9.  Husband  and  wife  were  joined  as  co-ptfs. ; 
the  husband's  rights  being  those  of  a  specialty 
creditor ;  the  wife*8,  those  of  a  legatee.  Held, 
that  she  was  improperly  joined  as  ptf.  The 
Court  allowed  the  husband  to  amend  by 
making  his  wife  a  deft.,  to  be  sued  by  her 
next  friend. — Evam  v.  Holton,  4  L  Jur.  13. 
(C.) 

10.  When  a  party  has  by  mistake  been  made 

a  respondent  to  a  petition,  amendment  is  not    ^ 
necessary ;  the  petition  may  be  dismissed  as 
against  him. 

The  prayer  of  a  petition,  when  verified,  can- 
not be  altered,  but  must  be  amended ;  if  ne- 
cessary, by  adding  a  prayer  at  foot. — Afas^  v. 
BurgesSy  4  I.  Jur.  75.    (K.) 

1 1 .  Cause  petition  to  administer  assets.  Be- 
f erred  to  the  Master,  and  a  discharge  filed  by 
the  executor,  the  sole  respondent  and  princi- 

5al  devisee.  He  alleged  that  the  assets  were 
eficient,  and  that  the  other  devisee  should  be 
brought  before  the  Court.  Motion  of  course 
to  amend  the  petition's  prayer  by  praying  that 
a  competent  part  of  the  specifically  devised 
estates  might  oe  sold  to  pay  debts ;  that  the 
proportion  to  be  contributed  by  each  devisee 
should  be  ascertained ;  and  that  the  specific 
devisee  might  be  bound.  Held,  that  notice  of 
the  motion  should  be  served.  —  Geraghty  v. 
G.,  4  I.  Jur.  136.    (B.) 

12.  When  the  petition  stated  the  lease  upon 
which  the  rent  was  reserved  to  be  **  for  lives 
renewable,**  it  being,  in  fact,  a  grant  in  f.-f., 
the  Court  dismissed  the  petition,  there  being 
no  power  in  the  Court  to  amend. — Yelvertanr, 
Avcnmore,  4  I.  Jur.  237.    (C.) 

13.  After  answering  affidavits  had  been  filed 
by  the  respondent,  and  the  cause  had  come  to 
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be  heard,  counsel  for  the  ptf .  applied  to  let  it 
stand  oyer  to  amend  the  petition  in  particulars 
pointed  oat  by  the  deft/s  answer.  The  Conrt 
allowed  it  to  stand  over  for  that  purpose,  with- 
out prejudice  to  the  question  of  costs.  The 
motion  having  come  on,  and  the  amendment 
sought  by  the  petitioner  being  to  add  the  name 
of  a  new  petitioner,  and  to  make  a  new  case — 
Held,  that  such  an  amendment  could  not  be 
permitted  at  that  stage  of  the  proceedings. 

Sembie — ^The  manner  of  the  amencunent 
should  be  as  stated  in  the  notice  of  this  motion. 
--Browne  v.  O'Donndl,  6  L  Jur.  158.    (C.) 

1.  Before  a  cause  petition  was  set  down  for 
hearing,  the  respondent's  solicitor  informed 
petitioner's  solicitor  that  respondent  was  ill, 
and  could  not  file  affidavits.  Petitioner's  so- 
licitor misunderstood  him,  and  set  down  the 
cause  for  hearing.  The  Court  granted  liberty 
to  the  respondent  to  file  his  affidavit  notwith- 
standing. 

When  a  party  wishes  to  amend  a  cause  pe- 
tition he  must  serve  notice,  and  must  set  out 
the  amendments  in  full. — Boyle  v.  Guinua.  6 
L  Jur.  161.    (R) 

2.  A  cause  petition  was  allowed  to  be 
amended  by  stating  that  one  of  the  respond- 
ents was  in  insolvent  circumstances,  ana  had 
taken  possession  of  a  part  of  the  assets  which 
were  necessary  to  pay  the  petitioner's  de- 
mand. 

Leave  was  also  given  to  enter  a  side-bar 
order  to  strike  a  respondent  out  of  the  peti- 
tion, on  payment  to  him  of  his  costs  up  to  the 
time  of  the  notice,  but  without  prejudice  to 
the  petitioner  having  his  costs  at  the  hearing, 
if  the  Court  should  think  fit. 

Form  of  side-bar  order  entered  in  the  office 
without  motion. — Taafft  v.  French,  7  I.  Jur. 
234.    (R.) 

8.  In  future,  no  order  to  amend  a  cause  pe- 
tition will  be  made  except  on  production  of 
the  BoUs  certificate  or  the  Lord  Chancellor's 
order,  referring  the  matter  to  the  Master  un- 
der the  Ch.  Beg.  Act,  s.  15. — Porter  v.  ArMold, 
4  L  C.  B.  651 ;  XL  Jur.  N.  S.  116.    (B.) 

4.  The  Conrt  has  not  jurisdiction  on  mo- 
tion, -without  a  petition,  to  pay  out  funds 
lodged  under  the  Trustee  Belief  Act. — Ex  parte 
/SrcKSb,  5  L  C.  B.  841.    (B.) 

5.  When  a  petitioner  prays  relief  on  a  par- 
ticular agreement,  and  a  different  agreement 
is  produced,  the  proper  coarse  to  be  taken  is 
for  the  par^  to  amend  his  petition,  abandon- 
ing the  relief  originally  prayed,  and  praying 
reuef  on  the  agreement  produced.  If  ne  con- 
tinues to  rely  on  the  original  ag^reement,  and 
seeks  relief  in  the  alternative,  the  petition 
must  be  dismissed. — Dahi  v.  CoghJan,  8  I.  Jur. 
N.  8. 150.    (B.) 

6.  A  petition  was  dismissed  at  the  hearing, 
because  there  was  not  sufficient  notice  to  post- 
pone a  registered  deed  under  which  the  respon- 
dent claimed.  A  supplemental  petition  in  the 
nature  of  a  bill  of  review  was  fifed,  patting  in 


issue  new  matter  to  prove  actual  notice ;  and 
was  set  down  to  be  heard  before  the  Court  of 
Appeal  idong  with  the  re-hearing  of  the  ori- 
ginal decree.  Their  Lordships  being  of  opinion 
that  actual  notice  was  proved,  but  that  the 
title  of  the  petitioner  to  the  property  was  not 
sufficiently  clear,  remitted  the  cause  petition 
and  supplemental  cause  to  the  Court  of  Ch^ 
and  allowed  the  petitioner  to  amend,  by  add- 
ing parties,  and  otherwise  as  he  might  be  ad- 
vised, in  reference  to  his  title. — Barton  t. 
Sancton,  8  L  Jur.  N.  S.  401.    (C.A.) 

7.  In  1828,  a  bill  to  raise  a  charge  out  of 
lands  was  filed  in  the  Exch. ;  a  decree  to 
account  was  made  in  1880.  Heldj  that  a  peti- 
tion praying  a  benefit  of  the  former  proceed- 
ings could  not  be  referred  under  the  Uh.  Beg. 
Act,  s.  15.  Leave  was  given  to  amend  the 
petition ;  the  petition  to  be  referred  on  pro- 
duction of  the  certificate  of  amendment. — 
Neary  v.  Callany  10  L  C.  B  285.    (C.) 

8.  H.,  tenant  for  life,  with  remainder  to 
his  children  as  he  should  appoint,  in  default 
of  appointment  to  them  eoually,  appointed  to 
his  eldest  son,  subject  to  charges  for  his  adult 
younger  children. 

The  tenant  for  life  and  the  appointees 
joined  in  executing  to  the  appeUant  a  mort- 
gage, to  secure  a  debt  of  the  tenant  for  life. 

The  eldest  son  afterwards  filed  a  petition, 
alleging  the  appointment  to  have  been  made 
in  pursuance  of  an  agreement  between  the 
tenant  for  life  and  the  appellant ;  and  that 
the  mortgage  was  a  fraud  on  the  power. 

The  petition  also  contained  charges  of 
actual  fraad  by  the  appellant  upon  l£e  ap- 
pointees. 

The  petition  prayed  that  the  mortgage 
might  be  set  aside,  as  fraudulent,  and  as  a 
fraud  on  the  power.  Helelj  that,  at  the  hear^ 
ing,  the  petition  might  be  amended,  by  pray- 
ing that  the  deed  of  appointment  mi^t  be 
set  n8ide.—Skelton  v.  Flanagan,  14 1.  C.  R.  484. 
(C.A.)— [5««  s.  c,  15  L  C.  B.  808 ;  9  L  Jur. 
N.  S.841.    (C.A.)] 

9.  In  a  suit  to  establish  the  contents  of  a 
lost  will,  the  contents  must  be  set  out  in  an 
affidavit,  or  a  copy  lodged  in  the  registry,  and 
referred  to  in  the  declaration.  A  recora  made 
up  in  the  ordinary  form,  applicable  to  an  ex- 
isting will,  was,  at  the  hearing;,  ordered  to  be 
amended  accordingly. — Connor  v.  M^Gettigam^ 
8  L  Jur.  N.  8.  888.    (P.) 

10.  A  possessory  petition  cannot  be  amended. 
—aNeiTl  V.  M'Erhine,  16  I.  C.  B.  280.    (R.) 


11.  A  petition  in  the  nature  of  a  bill  of 
view  must  be,  and  must  state  that  it  is  filed 
with  the  Court's  leave;  otherwise  it  will  be 
dismissed  at  the  hearing. 

Qucere — ^Would  the  Court,  at  the  hearing, 
allow  this  amendment ;  that  the  petition  hM 
been  filed  with  the  Court's  leave  r — Coajior  t. 
iiecves,  16  L  C.  B.  898.    (B.) 
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X.  S.  Efftet  of  Amtndmant :  and  of  Motim  fir 
Liberty  to  Ammd, 

1.  A  formal  amendment  of  the  bill  is  not  a 
proceeding  which  will  keep  alire  a  cause, 
which  is  oat  of  Court,  until  serrice  of  a  sub- 
pcena  to  elect. — TownMeHdT,NeioeRhamy  S.  &  Sc. 
70a    (B.) 

9.  An  amendment  of  the  bill  under  G.  R. 
54,  with  notice  to  deft,  to  answer  the  amend- 
ments and  exceptions  which  had  been  allowed 
by  the  Master,  is  a  waiver  of  the  exceptions, 
ms  ptf.  ought  to  hare  proceeded  under  Q.  B. 
Se.— CyCro^  T.  Barry,  S.  &  Sc.  871.    (B.) 

3.  In  general,  amending  a  bill  is  a  wairer 
of  exceptions  to  the  answer;  but  under  the 
Order  of  13th  June  1730  — (see  6.  O.  54, 
27th  March  1843)— deft,  is,  in  such  a  case, 
bound  to  answer  not  only  the  amendments,  but 
also  the  exceptions. — Bummghs  t.  APIiween, 
3  I>r.&  War.  160 ;  2  Con.  &  L.  96.    (C.) 

4.  At  the  hearing  the  cause  was  allowed  to 
stand  for  parties,  who  then  were  brought  be- 
fore the  Court  hj  supplemental  bill,  which 
contained  new  matter  akecting  the  parties  to 
the  original  bill.  Held,  that  they  should  be 
also  parties  to  the  amended  bill. — M^Ncanara 
T.  Blake,  1  L  Jur.  317.    (C.) 

5.  A  material  amendment  of  the  bill  is  a 
wairer  of  a  parliamentary  appearance. — 
(yBriem  t.  C/ioncy,  12  L  £.  R.  312.    (B.) 

€.  The  G.  O.  are  not  so  absolutely  binding 
on  the  Court  that  they  cannot  be  in  anj  in- 
stance relaxed.  The  general  merits  of  the 
case  and  the  like  are  no  grounds  for  departing 
from  them,  but  only  the  conduct  of  the  par- 
ties, or  events  in  the  course  of  the  suit ;  and, 
if  in  the  case  there  appear  the  ordinary 
grounds  of  equitable  relief,  such  as  fraud, 
surprise,  or  accident,  the  Court  may  give 
reUef  against  the  strict  construction  of  the 
Orders. 

A.,  a  deft.,  answered  in  Feb. ;  other  def ts. 
answered  in  April,  on  whose  answer  it  was 
necessary  to  more  for  documents,  which  were 
not  produced  pursuant  to  the  order  made, 
until  August.  In  Oct.  A.  served  notice  to 
dismiss  the  bill  under  the  82nd  Order;  and 
the  plaintiff  served  a  notice  for  liberty  to 
make  amendments  rendered  necessary  by  the 
answer  and  deeds.  The  Court  refused  to  dis- 
miss the  bilL— i>oiimiii^  v.  Hodder,  12  I.  E.  R. 
871.    CC.) 

7.  Striking  out  a  deft,  is  not  an  amendment 
which  entitles  a  deft,  to  further  time  to  an- 
swer under  the  62nd  G.  O. — Gouldsbeny  v.  (?., 
2  L  Jur.  62.    (R.) 


X.  3.  Within  what  Time;  Order  to  Amend  in  a 

given  THme, 

8.  When  ptf.  amends  his  bill  under  G.  O. 
52,  and  gives  deft,  notice,  deft,  should  send 
his  copy  to  be  amended  within  two  davs ;  ptf. 
■honld  return  it  amended  two  days  after,  re- 


quiring, if  necessary,  an  answer.  The  month 
will  run  from  the  date  of  the  return  of  the 
bill  and  notice,  and  exclusive  of  it. 

If  deft,  neglects  to  send  his  copy  for  amend- 
ment in  two  days  after  requisition,  and  ptf. 
returns  it  in  two  days  after  he  gets  it,  the 
month  will  commence  to  run  on  and  from  the 
sixth  day  after  that  on  which  deft,  was  served 
with  notice  to  furnish  his  copy. — Greer  v.  G- 
7LE.R.72.    (R.) 

9.  When  ptf.  amended  his  bill  bona  Jide 
after  the  deft,  was  entitled  to  move  to  dismiss 
it,  the  Court  refused  to  dismiss  the  bill,  but 
made  the  plaintiff  pay  the  costs  of  the  motion. 
—-Moore  v.  Laior,  9  L  E.  R.  148.    (R.) 

10.  An  order  gave  leave  to  amend  a  cause 
petition  before  the  following  day,  and  to  file 
an  affidavit  verifying  the  amendment,  the 
respondent  to  have  liberty,  within  fourteen 
days,  to  file  affidavits  in  reply.  The  amend- 
ments were  not  filed  for  several  days.  An 
affidavit,  verifying  the  amendments  in  detail, 
but  filed  prior  to  the  motion  for  leave  to 
amend,  was  relied  on  as  sufficiently  comply- 
ing with  the  order  to  amend  and  verify.  The 
Court,  on  motion,  refused  to  take  the  amend- 
ment off  the  file  for  irregularity ;  but  allowed 
the  respondent  fourteen  additional  days  (run- 
ning from  the  date  of  the  latter  motion),  to 
file  affidavits  in  reply.  Costs  to  be  costs  in 
the  cause. — Guinness  v.  Phelps,  6  I.  Jur.  389. 
(K.)  

X.  4.  When  of  Course:  when  by  Special 
Application  onhf, 

11.  After  issue  joined,  the  bill  cannot  be 
amended  except  upon  affidavit  showing  the 
necessity  of  the  amendments  sought. — MaUmy 
V.  Lowry,  H.  &  Jon.  220.    (E.E.) 

12.  An  amendment  in  the  praver  was  made 
after  publication  passed,  and  after  the  cause 
had  been  set  down  for  hearing. — Smithwick  v. 
5.,  H.  &  Jon.  397.    (E.E.) 

13.  When  a  bill  has  been  amended  once 
after  a  demurrer  allowed,  otherwise  than  ^  for 
the  purpose  of  rectifying  any  clerical  error,  or 
an  error  in  names,  dates  or  sums,**  it  cannot 
be  amended  a  second  time  in  matter  of  sub- 
stance, without  the  leave  of  the  Court  upon 
special  motion. 

Three  demurrers  had  been  put  in  to  the 
bill,  each  by  a  different  deft.  The  demurrers 
were  allowed  and  the  bill  was  amended  after 
each  demurrer  in  matter  of  substance.  HehL 
upon  the  construction  of  the  49th,  60th,  ana 
64th  G.  O.,  that  the  amendments  (except  the 
first)  were  irregular,  same  having  been  made 
without  the  leave  of  the  Court  upon  special 
motion,  and  an  amendment  having  been  made 
after  the  first  demurrer  was  allowed,  which 
amendment  was  not  for  the  purpose  of  rectify- 
ing a  clerical  error  or  an  error  in  names,  dates, 
or  sums. — Fitzpatrick  v.  LidwelL  10  L  E.  R.  81. 

(a) 

14.  When  a  bill  is  demurred  to  on  several 
grounds,  one  of  which  is  that  there  is  no  affi- 
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davit  annexed  corroborating  the  statement  in 
the  bni  of  the  loss  of  a  deed ;  and  this  defect 
is  supplied  within  the  ten  days  limited  by  the 
64th  G.  O.  (1843)— ^Te/d;  that  the  filing  of 
this  affidavit  was  an  amendment;  and  that 
after  the  ten  days  no  second  amendment  could 
be  permitted  without  leave  of  the  Court. — 
Lord  Cork  v.  BUnnerhassett,  1  L  Jur.  164.  (B.) 


X.  5.  Motion  to  Amend ;  Mceisary  stq>$  on, 

1.  Where  a  state  of  facts  has  recently  arisen 
that  renders  it  necessary  to  amend  the  bill, 
the  Court  will  allow  a  second  amendment 
■iter  answer,  though  the  last  of  the  answers 
was  filed  more  than  twelve  months  previous  to 
the  notice  of  motion. — Smith  v.  Gooldj  7  L  E. 
B.271.    (B.) 

2.  After  the  original  bill  had  been  answered, 
the  ptfs.  amended  the  bill  by  a  new  engross- 
ment, and  subsequently  made  further  amend- 
ments without  ootaining  an  order  under  the 
50th  6.  O.  Heldj  that  those  amendments  were 
irregular. 

The  answer  mentioned  in  the  49th  and  50th 
G.  O.  means  an  answer  to  the  original  bilL — 
iVb/on  V.  Ba^  8  I.  E.  B.  673.    (R) 

8.  The  Court  will  allow  a  petition  to  be 
taken  off  the  file  for  the  purpose  of  amend- 
ment before  answer,  and  be  re-sworn. — John- 
8on  V.  MoUoy,  3  L  Jur.  190.     (C.) 

4.  A  cause  petition  under  the  Ch.  Reg.  Act 
cannot  be  amended  (unless  in  very  plain 
cases),  without  notice  to  those  respondents 
who  have  entered  appearances. — (/Brim  v. 
Tredennick,  4  I.  Jur.  135.     (R.) 

5.  After  answering  affidavits  had  been  filed 
by  the  respondent  and  the  cause  had  come  on 
to  be  heard,  counsel  for  the  ptf .  applied  to  let 
it  stand  to  amend  the  petition  in  particulars 
pointed  out  by  the  deft,  s  answer.  The  Court 
allowed  it  to  stand  for  that  purpose,  without 
prejudice  to  the  question  of  costs.  The 
motion  having  come  on,  and  the  amendment 
sought  by  the  petitioner  being  to  add  the 
name  of  a  new  petitioner,  and  to  make  a  new 
case — Held,  that  such  an  amendment  could 
not  be  permitted  at  that  stag^  of  the  pro- 
ceedings. 

Senme — The  manner  of  the  amendment 
should  be  as  stated  in  the  notice  of  this 
motion. — Browne  v.  CDonneH,  6  I.  Jur.  158. 
(C.) 


X.  6.  Motion  to  Amend  without  Prejudice : 
when  granted, 

6.  When  process  to  a  sequestration  for  want 
of  answer  had  issued,  leave  to  amend  the  bill, 
without  prejudice  to  the  process,  refused,  the 
alteration  proposed  being  such  as  to  materi- 
ally vary  the  Ttcord.— Foster  v.  FoZy  8  I.  E.  R. 
514.    (E.E.) 

7.  A  formal  amendment  having  been  made 
after  the  bill  had  been  taken  pro  confuso,  and 


without  having  applied  under  G.  O.  51,  the 
Court  allowed  the  amendment  to  stand,  with- 
out prejudice  to  the  order  to  take  the  bill  mv 
confu8o,—Martley  v.  French^  9  I.  £.  R.  4.   (B.) 

8.  Ptf.  will  not  be  permitted  to  amend  the 
bill,  putting  in  issue  puisne  incumbrances,  and 
making  the  incumbrancers  parties,  without 
prejudice  to  an  order,  to  take  the  bill  pro- 
con/essoj  obtained  against  the  principal  deft. 
^(yCaJlaghan  v.  Btobe,  9  L  E.  B.  220.    (B.) 

9.  Leave  to  amend  the  bill,  without  preju- 
dice to  an  injunction,  will  not  be  gp*anted  as  of 
course.  The  motion  must  be  made  without 
delay,  and  be  supported  by  an  affidavit  stating 
the  proposed  amendments,  and  when  the  mat- 
ter of  them  came  to  the  ptf  .'s  knowledge. — 
0*Beime  v.  0*B.,  1  I.  C.  B.  152 ;  3  L  Jur.  66. 
B.)— [Revd.:  1  I.  C.  R.  158;  3  L  Jur.  106. 
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X.  7.  Other  Cases  of  Amenibnent, 

10.  A.,  who  was  deft,  as  an  acting  execntor, 
died.  The  Court  gave  leave  to  the  ptf.  to 
amend  by  making  the  other  executors  parties 
in  the  place  of  A.,  without  paying  A.*s  costs. 
— Py«  V.  Coppinger,  12  I.  E.  R.  314.    (R.) 

11.  One  of  several  co-ptfs.  was  of  imbecile 
understanding  at  the  time  when  the  bill  was 
filed.  His  name  was  used  without  authority. 
The  Court  would  not  order  the  bill  to  be  taken 
off  the  file.    Aliter  if  he  were  the  sole  ptf. 

Qwjtre — Could  the  Court,  under  such  cir- 
cumstances, order  the  imbecile  ptf.'s  name  to 
be  struck  out  of  the  bill  ? — Brangan  v.  Gorges^ 
7LE.  R225.    (R) 

12.  When  there  are  several  defts.,  one  of 
whom  only  has  been  required  to  answer  the 
amendments,  the  proper  coune  is  to  move 
to  have  the  bill  taken  as  confessed,  and  not 
to  set  down  the  cause  for  a  decree  pro  eonjesso. 

Notice  of  the  amendment  of  a  bill  requiring 
an  answer  was  served  on  the  31st  of  Dec 
On  the  Ist  of  Feb.  (the  31st  of  Jan.  being 
Sunday),  notice  was  served  to  move  to  have 
the  bill  taken  as  confessed.  The  motion  was 
refused  as  premature.  —  WaUxr  v.  Dalw,  10  L 
E.  R.  232.    (R.) 

13.  A  private  Act  of  Parliament  provided 
that  a  suit  on  behalf  of  an  Insurance  Com- 
pany, in  the  name  of  the  secretary,  should  not 
abate  by  the  death  of  the  nominal  ptf.,  but 
might  be  continued  in  the  name  of  the 
secretary  for  the  time  being.  Held,  that  the 
substitution  of  the  name  of  the  new  secretary 
was  not  such  an  amendment  as  would  entitle 
the  deft,  to  further  time  to  answer. 

If,  under  an  order  to  make  such  an  amend- 
ment, the  ptf.  inserts  other  matter,  the  deft. 
will  be  entitled  to  further  time  to  answer, 
although  the  further  amendment  may  not  be 
material. — Le  CapeBain  v.  The  Earlo/KingM^ 
ton,  2  I.  Jur.  91.    (R.) 
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XI.  Bill  pro  con7es80.  See  Practice,  De- 
cree— Practice,  Evidence— Statutes, 
Construction  of,  II.  8. 

ISee  General  Orders  (1867),  65,  110-126.] 

1.  One  of  seTeral  defendants  was  arrested 
for  not  answering  a  bill  for  tithe  composition. 
Haring  been  two  months  in  custody,  the  bill 
was  ordered  to  be  taken  pro  ccn/esso  against 
him.  Practice  in  taking  a  bill  pro  cdn/esso 
pursuant  to  the  5  &  6  Ik.  4,  c,  16,  rule  10.— 
Socage  v.  Carboy,  2  Jon.  316.    (E.E.) 

2.  In  moving  to  have  a  bill  taken  pro 
eon/esso  under  6.  O.  46,  it  is  not  necessary  to 
include  in  the  same  application  all  the  defts. 
who  have  neglected  to  answer.  Ptf.  may,  if 
he  pleases,  move  against  each  deft,  separately. 
—if'Loughlin  v.  iTX.,  S.  &  Sc.  113.    (B.) 

3.  G.  0.'46,  to  take  a  bill  pro  con/esso,  does 
not  apply  to  the  case  of  a  deft,  out  of  the 
jurisdiction  who  has  adopted  a  parliamentary 
appearance  entered  by  ptf.  after  service  of 
subpoena,  &c^  under  the  2  W.  4,  c.  33,  and 
4  &  5  IT.  4,  c.  82.  —  Mahne  v.  Tuite,  S.  &  Sc. 
200.    (B.) 

4.  G.  O.  46,  to  take  a  bill  pro  ccnfesso,  does 
not  apply  to  the  case  of  a  deft,  out  of  the 
jurisdiction,  who  has  entered  an  appearance 
after  service  of  the  snbpcena,  &c.,  under  the 
2  W.  4,  c.  33,  and  4  &  5  W.  4,  c.  82.— fTiWiams 
v.  Shaw,  S.  &  Sc  204.    (E.) 

5.  An  answer  filed  by  a  ptf.  for  an  infant 
deft,  is  an  answer  within  G.  O.  46,  and  en- 
titles ptf.  to  move  to  have  the  bill  taken  pro 
canftMso  against  the  other  defts.  who  have  not 
answered.  A  notice  that  ptf.  ** would  proceed 
to  issue  process  to  enforce  deft.'s  answer,  or 
proceed  to  have  the  bill  taken  as  confessed," 
is  a  sufficient  monthly  notice  within  G.  O.  25. 

The  Court  will  encourage  a  suit  to  get  out 
of  litigation  as  soon  as  possible. — Ktogh  v. 
Murphy,  S.  &  Sc.  330.    QR*) 

6.  When  no  deft,  has  answered,  the  pro- 
ceeding to  take  the  bill  pro  confesso  must  be 
onder  G.  O.  45.  —  Wamingham  v.  Watts,  S.  & 
Sc492.    (B.) 

7.  Notice  of  motion  to  take  a  bill  as  con- 
fessed against  some  defts.  under  the  46th  G. 
O.  need  not  be  given  to  another  deft,  for 
whom  a  parliamentary  appearance  has  been 
entered.— rorranf  v.  Alien,  B.  &  Sc.  676.    (R.) 

8.  Service  of  the  month's  notice  to  answer 
under  G.  O.  25  is  irregular,  when  no  proceed- 
ing in  the  cause  has  been  taken  for  more  than 
twelve  months. 

A  formal  amendment  of  the  bill  is  not  a 
proceeding  such  as  will  keep  alive  the  cause, 
which  is  out  of  Court  until  a  subpoena  to  elect 
is  served. 

When  a  ptf.  seeks  a  decree  under  G.  O.  45, 
he  must  be  prepared  to  show  that  all  his 
previous  proceedings  were  perfectly  regular. — 
Townskend  v.  Newenham,  S.  &  Sc.  700.    (R.) 


9.  When  no  material  discovery  from  a  deft, 
is  necessary,  the  ptf.'s  proper  course  is  to 
proceed  to  take  the  bill  as  confessed  for  want 
of  an  answer. — Johnson  v.  M''Atdey,  S.  &  Sc. 
707.    (R.) 

10.  On  motion  to  take  a  bill  pro  conftsso 
against  the  guardian  ad  litem  of  a  lunatic,  the 
order  was  made  on  the  terms  of  serving  notice 
on  the  lunatic's  nearest  relations,  and  on  his 
guardian. — Crawford  v.  Kemaghan,  1  Dr.  & 
Wal.  195.    (C.) 

11.  The  amended  bill  is  the  bill.  Therefore, 
though  the  original  bill  may  have  been  an- 
swered, it  is  improper  to  apply  that  the 
amendments  may  be  taken  as  confessed.  The 
application  should  be— that  the  bill  may  be 
taken  as  confessed.— O'Graci^  v.  Barry,  I  I. 
E.  R.206.    (R.) 

12.  A  sole  deft.'s  answer,  filed  within  two 
days  after  a  decree  pro  confesso  had  been 
obtained,  was  allowed  to  stand,  and  the  de- 
cree was  set  aside,  upon  terms,  although  the 
affidavit  grounding  the  application  did  not 
particularly  show  any  grounds  of  defence  upon 
the  merits. — Dcdy  v.  Duqgan,  1  I.  E.  R.  315. 
(R.) 

13.  Some  of  the  defendants  having  answered, 
the  original  bill  was  afterwards  amended. 
None  of  the  defendants  answered  the  amended 
bill.  Held,  upon  motion  to  take  the  bill  as 
confessed  against  such  of  the  defendants  as 
had  not  answered  the  original  bill,  that  the 
proper  course  was  to  set  down  the  cause  to  be 
heard  against  all  the  defendants. — CahiU  v. 
Zai«6er^  El.  &  K.  89.    (R.) 

14.  After  an  order  to  have  the  bill  taken  as 
confessed  against  a  d3fendanf,  the  Court  will 
not  permit  him  to  answer  without  an  affidavit 
of  merits.— De/onv  v.  Doolan,  Flan.  &  K.  182. 
(R.) 

15.  When  no  proceedings  have  been  taken 
against  a  defendant  within  a  year,  the  cause 
is  out  of  Court  as  to  him,  though  proceedings 
have,  within  that  time,  been  taken  against 
other  defendants.— .Bar<%  v.  Davis,  Fl.  &  K. 
620.    (R.) 

16.  Notwithstanding  the  34th  G.  O.  of  March 
1843,  leave  given  to  defendant  to  file  his  an- 
swer after  an  order  to  take  the  bill  as  con- 
fessed against  him,  although  more  than  three 
years  had  elapsed  after  the  order  to  take  the 
bill  as  confessed  was  pronounced,  and  the 
cause  was  in  the  Lord  Chancellor's  term  list 
of  causes  for  hearing;  the  plaintiff  having 
been  himself  guilty  of  delay,  there  being  a 
full  affidavit  of  merits,  and  the  defendant 
being  put  under  terms,  so  as  not  to  postpone 
the  hearing  of  the  cause. — Cruise  v.  Sheil,  6  I. 
E.  B.  132.    (R.) 

17.  When  a  cause  Is  set  down  to  be  heard 
pro  confesso,  formal  amendments  having  been 
made  in  the  bill,  the  Court  at  the  hearing  will 
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require  the  matter  of  the  amendments  to  be 
stated.— .BtffToa^A  t.  WilHamson,  6  I.  £.  R.  874. 
(B.) 

1.  Ptf.  is  not  entitled,  as  of  coarse,  to  a 
decree  against  a  party  against  whom  the  bill 
has  been  taken  pro  con/esso.  The  case  must 
be  made  out  against  him. — Lloyd  v.  L^  4  Dr. 
&  W.  354  ;  2  Con.  &  L.  592.    (C.) 


I 


2.  When  no  deft,  has  answered,  ptf.'s  pro- 
ber course  is  to  have  the  cause  set  down  to 

je  heard  pro  con/esso.  He  cannot  move  to 
take  the  bill  as  confessed  against  one  deft. 
The  cause  cannot  be  set  down  to  be  heard  pro 
confesso  against  some  of  the  defts. — Bhsse  v. 
Lynch,  7  I.  E.  R.  835.    (E.E.) 

3.  When  the  sole  deft,  died  after  answer, 
and  a  bill  of  revivor  and  supplement  was 
filed  against  his  executor  and  devisees,  and 
the  latter  did  not  answer,  the  proper  course  is 
to  take  the  bill  pro  con/esso  against  them,  and 
not  to  set  down  the  cause  to  be  heard  pro  am- 
/esso  against  all  the  defts. — Bumside  v.  Maynty 
8  1.  E.  R.  97.    (R.) 

4.  Bj  suffering  the  bill  to  be  taken  as  con- 
fessed against  him,  deft,  admits  the  facts 
stated  in  it;  but  ptf.  must  show  that  those 
facts,  so  admitteo,  entitle  him  to  relief. — 
Simmondt  v.  PaiUs,  8  I.  E.  R.  335 ;  2  Jon.  & 
L.  489.    (C.) 

5.  A  formal  amendment  having  been  made 
after  the  bill  had  been  taken  pro  con/esso^ 
without  having  applied  under  the  51st  G.  O., 
the  Court  permitted  the  amendment  to  stand, 
without  prejudice  to  the  order  to  take  the  bill 
pro  con/esso, — Martley  v.  Frenck,  9  I.  £.  R.  4. 

6.  Ptf.  will  not  be  allowed  to  amend  the 
bill  by  putting  In  issue  puisne  incumbrances, 
and  making  the  incumbrancers  parties  with- 
out prejudice  to  an  order  to  take  the  bill  pro 
confesso  obtained  against  the  principal  deft. — 
O'Caliaghan  v.  Biake,  9  I.  E.  R.  220.     (R  ) 

7.  When  a  sequestration  for  contempt  in 
not  answering  has  been  issued  against  a  deft., 
and  the  sequestrators  are  in  possession,  the 
Court  will  not  permit  the  bill  to  be  taken  pro 
con/esso,  if  ptf.  elects  to  continue  the  seques- 
trators.—Cormtcifc  V.  C,  9  I.  E.  R.  474.    (R.) 

8.  Form  of  order  on  motion  to  take  bill  as 
confessed  against  a  person  alleged  to  be  of 
unsound  mind. — Swijfl  v.  S,,  1 1  I.  E.  R.  557. 
(R.) 

9.  An  order  to  take  a  bill  pro  con/esso 
may  be  made,  if  there  be  an  answer  filed  when 
the  motion  is  moved,  though  none  had  been 
filed  when  notice  of  motion  was  served. — Uil- 
house  V.  Tyndal,  12  1.  E.  R.  316.    (R.) 

10.  When  a  bill  has  been  amended  after 
answer,  and  notice  given  that  no  answer  is 
required  to  the  amended  bill,  the  plaintiff 
cannot  set  down  the  cause  pro  con/esso,  al- 
though the  defendant  has  served  notice  that 


he  will  answer  the  amendments. — Hamilton  r. 
West,  12  I.  E.  R.  422.    (R.) 

11.  Appearance  on  the  26th  April;  order 
on  the  8tn  of  May,  staying  proceedings  until 
security  for  costs  should  be  given.  Security 
given  on  the  4th  of  Dec;  cause  set  down 
pro  con/esso  on  the  24th  of  Jan.,  the  23rd 
being  Sunday.  Held,  irregularly,  the  deft, 
having  the  whole  of  the  24th  to  answer. — 
White  V.  W,,  12  L  E.  R,  425.    (R) 

12.  The  bill  having  been  dismissed  against 
a  deft,  by  G.  R.  64,  a  motion  for  leave  to 
amend  generally  was  refused  with  costs,  but 
an  amendment  under  G.  R.  69,  whereby  the 
same  deft,  was  made  a  party,  was  Ae/(/ regular  ; 
and  an  order  to  take  the  bill  pro  confesso 
against  him  was  made. — Homibrooke  v.  Ware, 
12  1.  E.R.  440.    (R.) 


XII.  Bill  op  Di8COvert. 
[5e«  also  Pleij)Iko  II,  10,  11.]  . 

18.  A  deft,  in  a  cross  cause  to  discover  eri- 
dence,  cannot  resist  a  discovery  of  matter 
touching  which  he  might  have  enforced  a  dis- 
covery In  the  original  suit. 

A  discovery  of  evidence  is  not  confined  to  a 
disclosure  of  such  facts  only  as  will  tend  to 
establish  affirmatively  the  case  of  a  ptf.  In 
possession. 

A  person  in  possession  is  not  to  be  called 
upon  by  a  claimant  to  discover  his  title  deeds, 
unless  it  be  shown  that  there  is  a  common 
title,  or  that  they  will  affirmatively  establish 
the  claim. — O'Connor  v.  Mahne,  S.  &  Sc.  616. 
(R.) — [See  Amendment  of  demurrer :  ibid,  561. 

(R.)] 

14.  When,  on  a  bill  for  discovery  merely,  an 
injunction  is  granted  to  restrain  action  at 
law,  ptf.  will  not  be  required  to  give  judg- 
ment in  that  action. —  Wilder  v.  FarrtU,  8  1. 
E.  R.  101.    (R.) 

15.  A.,  by  his  bill,  stated  that  having  a  charge 
affecting  the  lands  of  M.  held  by  deft.  X.,  un- 
der a  lease,  an  agreement  was  entered  into 
between  them  that  X.  should.  In  lieu  of  A.'* 
charge,  grant  him  an  annuity  for  the  lives  of 
himself  and  his  sister,  charged  on  the  lands  of 
B.,  and  other  properties,  including  M.  A. 
afterwards  discovered  that  there  were  charges 
outstanding  affecting  B.,  when  X.  further 
agreed  that  a  judgment  affecting  B.  should 
be  assigned  to  A.  as  a  security,  which  X.  was 
unable  to  do ;  and  having  broken  penal  cove- 
nants in  the  lease  of  M.,  his  Interest  was 
evicted  by  the  landlord,  C.,  between  whom 
and  X.  an  agreement  was  then  entered  Into  to 
give  X.  a  new  lease.  The  bill  charged  and 
stated  various  acts  to  show  that  X.  evaded 
performing  his  agreement,  and  in  order  to  ex- 
tinguish A.*s  claims  on  the  lands,  aided  C.  to 
evict  the  Interest  In  them  on  a  previous  pro- 
mise of  a  new  lease ;  and  prayed  a  specific 

{»erf ormance  of  the  agreements ;  that  the  new 
ease  might  be  decreed  liable  to  A.'8  demand 
and  charged  with  the  annuity ;  that  If  X.  could 
not  fully  perform  the  agreements,  by  reason  of 
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the  incnmbrances  on  B^  then,  that  he  might 
do  so  as  far  as  possible,  and  indemnify  A. 
against  incnmbrances  ;  a  reference  or  issue  to 
ascertain  A/s  loss  by  the  inability  of  X,  to 
perform  his  agreement  fully;  and  that  X. 
should  pay  the  amount.  X.  demurred  to  the 
relief  and  discovery,  assigning  as  causes  that 
part  of  the  discovery  sought  was  immaterial, 
being  in  relation  to  the  new  lease,  as  to  which 

A.  had  no  title  to  relief ;  and  that  as  the  bill 
prayed  specific  performance,  A.  could  not  seek 
part  performance  with  indemnity  and  compen- 
sation. Held,  that  the  demurrer  in  relation  to 
the  relief,  seeking  that  the  new  lease  might  be 
liable,  could  not  be  sustained;  and  that  the  in- 
terrogatories being  in  part  material,  A.  was 
entitled  to  the  discovery ;  that  the  demurrer,  so 
far  as  related  to  the  relief  of  part  perform- 
ance, with  indemnity  and  compensation,  would, 
if  so  confined,  be  good ;  but  the  demurrer  being 
bad  as  to  the  former  part,  was  bad  altogether. 
—SctUkmeU  V.  Dah/,  9  I.  E.  R.  7.     (R.) 

1.  A  bill  of  discovery  in  aid  of  a  defence  at 
law  will  not  lie  against  one  who  is  not  a  party 
to  the  record  at  law. 

If  a  bill  prays  relief  and  discovery,  the  ptf . 
cannot  waive  the  relief,  and  insist  on  the  dis- 
covery. 

A  bill  by  the  directors  of  an  Insurance  Co. 
stated  matters  which  amounted  to  a  legal  de- 
fence ;  and  prayed  a  discovery  of  them  ;  that 
a  policy  of  assurance  might  be  delivered  up  to 
be  cancelled;  and  an  injunction  to  stay  an 
action  at  law  brought  on  it.  The  bill  was 
against  A.  (administratrix  of  the  assured)  and 

B.  (assignee  of  the  policy),  in  concert  with 
wfaom^  and  by  whose  directions  the  bill  charged 
the  policy  to  have  been  effected  ;  but  who  was 
not  a  party  to  the  action.  The  Court  refu«?ed 
the  injunction  on  the  bill  as  a  bill  of  relief, 
because  it  stated  facts  amounting  to  a  defence 
at  Iaw  ;  or  as  a  bill  of  discovery,  because  it 
prayed  relief  which  the  ptf.  could  not  waive. — 
Anderton  v.  Dowling^  II  I.  E.  R.  690.     (R  ) 


I 


et  heard.  The  Court  refused  to  dismiss  the 
ill,  as  a  receiver  was  in  receipt  of  the  rents, 
and  orders  had  been  made  in  the  cause. — 
Mara  v.  Tibeaudo,  7  I.  E.  R.  656.     (R.) 


Xm.  Bill  or  Petition,  Dismissal  of. 

[5€e  Practice,  Costs.  See  25  G.  3,  c.  51 
(/r.),  8.  3 ;  30  A  31  Ktc.,  c.  44,  8.  86  ;  G.  O. 
(1867%  102,  136-140.] 

1.  General  Orders  respecting, 

2.  Generally :  in  what  Cases :  Ground  for, 

3.  By  Plaintiff, 

4.  By  Consent, 

5.  General  Effect  of, 

6.  For  want  of  Prosecution, 

7.  Onhehalf  of  Infants, 

8.  Motion  for . 

xm.  1.  General  Orders  respecting, 

[The  cases  in  the  Irish  Ch.  Rep.  refer  chieflv 
to  the  practice  under  the  Ct.  of  Ch.  Reg.  (Ir.) 
Act  1850,  repealed  in  part  by  the  30&  31  Vic, 
c  44.] 

2.  The  8l8t  6.  O.  of  1843  does  not  apply  to 
a  case  in  which  a  receiver  has  been  actually 
in  receipt  of  the  rent,  and  orders  have  from 
time  to  time  been  made. 

A  bill  was  filed  in  1823.    The  cause  was  not 


3  The  G.  O.  of  the  Court  are  to  be  re- 
garded as  part  of  the  statute  under  the  author- 
ity of  which  they  were  made,  and  not  to  be 
departed  from  on  special  considerationR,  but 
bind  the  Court,  unless  there  is  something  in 
the  conduct  of  the  party  insisting  on  them 
which  disentitles  him  from  relying  on  them. 

iS«»i6/e— The  clause  in  the  82dd  G.  O.  of 
1843,  "  if  the  ptf.  shall  not  proceed  with  the 
cause,*'  would  authorise  the  Court  to  refuse  an 
application  to  dismiss  a  bill  for  want  of  pro- 
secution, though  none  of  the  courses  pointed 
out  by  the  order  were  pursued  by  the  ptf.,  if  he 
was  prevented  from  proceeding  by  the  act  of 
the  deft.— A  delay  in  amending  the  bill,  con- 
sequent on  waiting  for  judgment  in  an  action 
brought  by  the  ditiX—beld,  not  such  an  ex- 
cuse, especially  as  it  was  not  brought  before 
the  M.  R  on  the  original  motion. — Davies  v. 
/).,  10  1.  ER.614.     (C.) 

4.  When  the  ptf.  has  been  discharged  as  an 
insolvent  after  the  filing  of  the  bill,  the  pro- 
per order  under  the  82nd  or  83rd  Rule  is,  that 
the  bill  be  dismissed  against  him  without  costs, 
if  his  assignee  do  not  file  a  supplemental  bill 
within  a  specified  time. — Darling  v.  Marsh,  11 
I.  B.  R.  261.    (U). 

5  The  G.  O.  are  not  so  absolutely  binding 
on  the  Court  that  they  cannot  be  in  any  in- 
stance relaxed.  The  general  merits  of  the 
case  and  the  like  are  no  grounds  for  departing 
from  them  ;  but  only  the  conduct  of  the  par- 
ties, or  events  in  the  course  of  the  suit.  If  in 
the  case  there  appear  the  ordinary  grounds  of 
equitable  relief,  such  as  fraud,  surprise,  or  ac- 
cident, the  Court  may  give  relief,  against  the 
strict  construction  of  the  Orders. 

A.,  a  deft.,  answered  in  Feb.  Other  defts. 
answered  in  April,  on  whose  answer  it  was  ne- 
cessary to  move  for  documents,  which  were  not 
produced,  pursuant  to  the  order  made,  until 
Aug.  In  Oct.,  A.  served  notice  to  dismiss  the 
bill  under  the  82nd  Order ;  and  the  ptf.  served 
a  notice  for  liberty  to  make  amendments  ren- 
dered necessary  bv  the  answer  and  deeds.  The 
Court  refused  to  dismiss  the  bill. — Downing  v. 
Hodder,  12  I.  E.  R.  371.     (C.) 

6.  The  Court  will  not,  on  the  consent  of 
parties,  reinstate  cause  petitions  dismissed  for 
want  of  prosecution  under  the  20th  or  27th  O. 
O.  of  July  1851,  unless  there  are  sufficient 
grounds,  irrespectively  of  the  consent,  for  re- 
instating them. 

When  a  cause  petition  under  the  Ct.  of  Ch. 
Reg.  (IrO  Act,  is  dismissed  under  the  20th  O. 
O.,  the  Cfourt  will  not,  on  motion,  give  costs 
to  a  respondent  who  did  not  appear  when  the 
cause  was  called  on. — Porter  v.  Archbold,  4  L 
C.  R.  651 ;  1 1.  Jur.  N.  S.  116.    (R.) 

7.  When  a  petitioner  becomes  bankrupt 
before  the  petition  stands  dismissed  by  the 
27th  G.  O.  of  1851,  the  suit  is  not  affected  by 
that  order. 
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In  gnch  A  esse  the  proper  course  is,  to  more 
that  the  petition  do  stand  dismissed  unless 
the  assignee  file  a  supplemental  bill  within  a 
time  to  be  limited  hj  the  Ck)nrt. 

But  when,  pendente  lite,  a  petitioner  Tolnn- 
tarily  assigns  his  property,  the  salt  is  not 
thereby  abated,  and  is  therefore  within  the 
operation  of  the  27th  G.  O. 

In  the  latter  case  leave  to  reinstate  the 
petition  may  be  given  on  payment  of  the 
costs  of  the  motion.  —  Maxwell  v.  Read,  15  I. 
C.  B.  188.    (R.) 

1.  The  appointment  of  a  receiver  in  a  mort- 
gage caose  does  not  take  the  case  oat  of  the 
operation  of  the  Slst  G.  O.  1843.  —  Woodroffe 
V.  Greene,  15  L  C.  B.  176.    (C.A.) 

2.  An  I.  E.  Conrt  order  for  the  sale  of  lands, 
the  subject  of  a  suit  in  the  Court  of  Chancery, 
did  not,  without  an  order  of  the  latter  Court, 
stay  the  suit,  so  as  to  prevent  its  being  dis- 
missed by  the  Slst  G.  O.  of  1843. 

An  order  appointing  a  receiver  in  a  suit 
praying  a  sale  for  the  payment  of  incum- 
brances did  not  prevent  the  suit  being  dis- 
missed by  the  Blst  G.  O.  of  lS43.—Fo88  v.  F., 
15LC.  K.215.    (B.) 

8.  Under  the  51st  G.  O.  of  the  19th  May 
1857,  if  the  final  order  in  a  cause  petition  be 
not  obtained  within  the  time  limited  by  the 
Master,  the  petition  is  not  dismissed,  without 
an  order  to  that  effect.  —  [Moore  v.  Keogh,  10 
I.  C.  B.  501,  not  followed.]—  Cor*«r  t.  C,  15 
I.  C.B.804.    (C.A.) 


m.  2.  Generally:   in  what   Cases:   what  is  a 

Ground  for. 

4.  A  bill  was  dismissed  with  costs,  under  the 
93rd  G.  O.,  upon  the  motion  of  a  deft,  vho 
had  become  bankrupt  after  filing  his  answer. 
—  Walcott  V.  Bristow,  S.  &  Sc.  552.     (B.) 

5.  An  order  was  made  on  a  ptf.  residing 
abroad  to  stay  proceedings  until  he  gave 
security  for  costs.  He  allowed  a  long  time  to 
pass  without  giving  security.  Thereupon  a 
further  order  directed  that  he  should  give 
security  before  a  day  named,  or  that  his  bill 
should  stand  dismissed  without  costs. — Hard- 
wicke  V.  Warren,  2  I.  E.  B.  156 ;  S.  &  Sc.  645. 
(R) 

6.  A  bill  to  restrain  waste,  the  damage 
proved  being  £7. 168.,  is  beneath  the  dignity  of 
the  Court,  and  will  be  dismissed  with  costs  at 
the  hearing. — Lambert  v.  L,,  2  I.  £.  B.  210. 
(C.) 

7.  The  proceedings  of  a  ptf.  residing  abroad 
were  ordered  to  be  stayed  until  he  gave 
security  for  costs.  Having  allowed  a  long 
time  to  elapse  without  giving  it„he  was  further 
ordered  to  give  it  before  a  certain  day ;  and 
that,  in  default,  his  bill  should  stand  dismis- 
sed, with  costs. —  Knight  v.  Lord  de  Blaquiere, 
8.  &  Sc.  648,  649 ;  1  I,  E.  B.  845.  (B.)--[See 
Powell  V.  Smith,  S.  &  Sc.  654.    (R.)j 

8.  A  petition  by  a  solvent  surety  of  an 
insolvent  tenant,  to  surrender,  or  to  reduce 


the  rents  of  premises  of  which  the  value  had 
greatly  diminished  since  the  lease  was  made, 
was  dismissed,  with  costs. — In  re  (XNeiBs 
Minors,  S.  &  Sc.  686.    (B.) 

9.  A  conditional  decree  for  a  dismiss  set 
aside,  it  having  been  obtained  in  an  abated 
CAuse^—Kidd  v.  Farran,  H.  &  J.  798.    (E.E.) 

10.  Petition  presented  ~on  behalf^  of  the 
committee,  after  the  lunatic's  death,  which 
did  not  contain  a  statement  of  that  fact,  dis- 
missed for  irregularity.  —  In  re  Brtscoe,  2  Dr. 
&  War.  501.    CC.) 

11.  SeaMe — On  a  proper  application,  the 
Court  may  order  to  be  taken  on  the  file  a  bill 
filed  as  an  illusory  proceeding  to  evade  the 
Statute  of  Limitations.  —  Bovd  v.  ffigginson, 
5LE.  B.97.    (B.) 

12.  Bill  to  set  aside  a  purchase  by  the  deft^ 
or  to  have  it  declared  a  trust  for  the  ptf.  The 
decree  established  the  ptf.'s  right  to  have  the 
purchase  declared  a  trust ;  and  directed  ac- 
counts, upon  the  taking  of  which  a  large  sum 
was  ascertained  to  be  due  to  the  deft.  The 
final  decree  ordered  the  ptf.  to  pay  that  sum 
within  six  months,  and  directed  that  there^ 
upon  the  estate  should  be  reconveyed  to  the 
ptf.  Payment  was  not  made  within  the  ap- 
pointed time.  Semble — That  the  dismissal  of 
the  bill  was  the  deft.*s  proper  remedy. 

Upon  consent,  however,  the  time  for  pay- 
ment was  enlarged  for  four  months,  and  a^ 
sale  was  directed  if  default  in  paying  within 
that  period  was  made. — Austin  v.  ChanUters, 
Dr.  Bep.  tenq>.  Sugden,  85.  (C.) — [See  s.  c,  3 
Dr.  &  War.  178  ;  6  CI.  &  F.  1.] 

13.  Bill  to  reform  a  marriage  settlement,  on 
the  ground  that  it  was  not  in  conformity  with 
the  settlor's  contract.  The  settlement  was 
inconsistent  with  his  instructions,  so  far  as 
they  appeared  in  evidence.  His  previous  and 
subsequent  acts  and  declarations  consisted 
with  the  instructions,  but  not  with  the  settle- 
ment. What  the  final  contract  between  the 
parties  was  did  not  appear.  Fraud,  though 
chared,  was  not  proved.  Held,  that  relief 
could  not  be  granted  on  the  ground  of  mis- 
take, sinct  it  was  possible,  though  not  proba- 
ble, that  the  settlor  had  agreed  to  make  a 
settlement,  such  as  had  been  in  fact  executed. 

The  bill  was  dismissed,  but  without  costs. — 
Bunbury  v.  Lloyd,  1  Jon.  &  L.  688.    (C.) 

14.  If  a  bill  cannot  be  dismissed  against  all 
the  ptfs.,  it  cannot  be  dismissed  against  any 
of  them. — Brangan  v.  Gorges,  7  I.  E.  B.  221. 

(B.) 

15.  A  solicitor  may  not  deal  with  his  client 
for  a  security  for  a  debt  due  to  him  by  a  third 
person,  without  giving  his  client  all  his  own 
information  touching  the  debt,  and  the  nature 
of  the  security. 

The  Court  dismissed,  with  costs,  a  bill  to 
enforce  a  security  taken  by  a  solicitor  from 
his  client  on  a  sum  charged  upon  the  princi- 
pal debtor's  estate,  and  to  recover  which  the 
client  was  then  prosecuting  a  suit  in  Equitv ; 
the  solicitor  having  omitted  to  disclose  the 
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circiunstAiicet  connected  with  the  estate,  and 
particularly  that  he  had  other  demands  affect- 
ing it. — Utgginsy,  Joyce,  2  Jon.  &  L.  282.  (C.) 

1.  A  petition  to  crant  a  renewal  to  a  tenant 
under  a  lease,  with  a  covenant  of  renewal, 
presented  by  the  receiver  in  a  lunacy  matter 
without  the  concurrence  of  the  committee  of 
the  ^tate,  will  be  dismissed  with  costs. — In  re 
Tht  Earl  o/Ki&enny,  7  L  E.  R.  594.    qC.) 

2.  When  one  of  two  co-ptfs.  has  no  title, 
the  bill  must  be  dismissed  generally,  though 
the  claim  of  the  other  is  valid,  and  relates  to 
an  independent  subject. — Richardson  v.  Nixon, 
7  I.  E.  R.  620 ;  2  Jon.  &  L.  250.    (C.) 

3.  The  H.  L.  will  not  give  relief  to  an  ap- 
pellant against  an  order  oi  which  he  complains 
oy  petition,  unless  he  has  taken  the  proper 
course  to  obtain  relief  in  the  Court  below. — 
Tomm^  V.  White,  6  CI.  &  F.  786.— [See  s.  c,  6 
L  K  B.  303.  (R.) ;  1  H.L.  Cas.  160 ;  5  I.  Jur. 
321.    (H.L.)] 

4.  A  very  voluminous  suit  against  several 
defts.  failed  on  the  three  main  branches  of 
the  relief  sought;  but  the  ptf.  succeeded  in 
establishing  a  right  to  a  limited  account 
against  one  deft.,  which,  though  compara- 
tively unimportant,  was  mixed  up  with  the 
other  matters  of  the  suit,  and  was  bona  Jide 
sought  by  the  bill.  Held,  that  the  bill  could 
not  be  dismissed  generally. — Flattery  v.  Ander- 
dbl^  12  I.  K  R.  218.    (C.) 

5.  Chattels  real  were  mortgaged,  and  Judg- 
ments were  recovered  by  the  mortgagee  against 
the  mortgagor,  as  collateral  securities  for  the 
sums  advancea  on  mortgage.    The  mortgagor 
having  died,  a  bill  was  filed  against  his  per- 
sonal representative,  praying  an  account  of 
the  sums  due  in  respect  of  the  mortgages ;  a 
foreclosure  and  sale;  and  an  account  of  the 
personal  estate  of  the  mortgagor.     The  per- 
sonal representative  in  her  answer  stated  her 
belief  that  the  chattels  real  were  adequate  to 
discharge  the  sums  due.     A  decree  was  then 
taken  for  an  account  of  those  sums,  and  of 
the  incumbrances  ^rior  or  contemporaneous 
therewith,  but  not  directing  any  account  of 
the  personal  estate  of  the  mortgagor.    A  re- 
port pursuant  to  that  decree  having  been 
made,  a  decree  for  sale  of  the  chattels  real 
was  pronounced.    The  proceeds  of  the  sale 
were  insufficient  to  pay  the  sums  due  on  the 
mortgages.     Held,  that  a  supplemental  bill 
afterwards  filed  by  the  mortgagee  against  the 
personal  representative    of    the    mortgagor, 
praying  an  account  of  the  personal  estate  of 
the  mortgagor,  could  not  be  maintained,  and 
was  accordingly  dismissed,  with  costs. — Joly 
v.  Ley<Un,  13  L  E.  R.  444.    (C; 


7.  When,  by  mistake,  a  party  has  been  made 
a  respondent  to  a  petition,  amendment  is  not 
necessarv ;  the  petition  may  be  dismissed  as 
against  him. — Massy  v.  Burgess,  4  I.  Jur.  75. 

8.  A.,  being  possessed  of  land,  presented  a 
petition  under  the  5  G,  2,  c.  9,  to  ascertain 
the  boundaries  of  an  adjoining  bog  to  which 
his  title  was  disputed  by  the  respondent.  The 
Court  would  not  dismiss  the  petition,  but  re- 
tained it  till  the  petitioner  established  his 
right  at  law. 

Semble — Though  no  jurisdiction  be  given 
the  Court,  by  the  statute  under  which  the 
proceedings  are  taken,  to  direct  an  issue,  or 
an  enquiry  as  to  the  facts,  yet  the  Court,  to 
satisfv  itself,  will  exercise  its  inherent  powers 
by  either  of  those  methods. — Lahiffe  v.  Gregory, 
4  1.  Jur.  97.    (C.) 

9.  v.,  seized  in  tail  of  the  V.  estate,  in- 
cluding the  lands  of  B.  and  G.,  with  remain- 
der to  £.  in  tail,  levied  fines  and  suffered 
recoveries  of  the  V.  estate  (except  the  lands 
of  B.  and  G.)  in  1814.    In  1844,  after  the 
death  of  V.,  the  Master  made  a  report  in  the 
matter  of  E.,  and  others,  minors,  finding  that 
V.  had  by  fines  and  recoveries  barred  all 
estates  tail  in  the  V.  estate.     In  1837,  £.  had 
attained  his  full  age.    In   1845,  an  answer 
(without  oath  or  signature)  was  filed  in  the 
cause  of  W,  v.  F.,  by  the  ptf  .*s  solicitor,  on 
behalf  of  E.,  admitting  that  V.,  by  fines  and 
recoveries,  had  legally  barred  all  estates  tail 
in  the  V.  estate.    A  similar  admission  was 
made  in  an  answer  filed  bv  E.,  in  1848,  in  a 
creditor's  suit  of  O'E,  v.  K.     A  decree  to 
account  having  been  made  in  W,  v.  F.,  the 
ptfs.  stated  that  V.,  being  seized  of  the  V. 
estate  (enumerating  inter  aSa  B.  and  G.),  made 
his  wiU,  &c. ;  and  the  discharge  filed  for  E. 
admitted  that  statement.    The  Master's  re- 
port in   W,  V.  F.  found  that  V.  had  levied 
fines  and  recoveries  of  all  the  V.  estate,  and 
acquired  a  fee-simple  therein;   but  no  evi- 
dence was  given  before  the  Master  to  support 
that  finding.     The  cause  of  W.  v.  F.,  having 
been  set  down  for  final  hearing  in  1848,  was 
directed  to  stand  over  until  the  return  of  the 
report  in  0*B.  v.  F. ;  and  a  petition  having 
been  presented  in  the  I.  E.  C,  it  was  dis- 
covered, after  one  of  those  denominations 
had  been  sold,  that  B.  and  G.  were  not  in- 
cluded in  the  fines  and  recoveries.    Held,  that 
a  cause  petition  filed  by  E.,  praying  relief 
from  the  effect  of  the  erroneous  admissions, 
could  not  be  maintained,  and  should  be  dis- 
missed, with  costs;  but  without  prejudice  to 
any  other  proceeding  which  he  might  adopt 
for  the  same  purpose. —  Villiers  v.  White,  2  I, 
C.  R,  416 ;  4  I.  Jur.  86.    (C.) 


6.  Though  a  bill  has  been  filed  on  the 
authority  of  a  reported  case,  which  is  after- 
wards reversed,  the  Court  has  not  jurisdiction 
on  a  motion  under  the  82nd  Rule,  to  order 
that  the  bill  shall  be  dismissed  without  costs. 
Cnmin  v.  Murphy,  1  I.  C.  R.  233.    (R.) 


10.  The  owner  of  a  judgment  affecting  onlv 
a  life  estate  presented  a  cause  petition  to  sell 
it,  brought  before  the  Court  the  creditors  on 
the  estate  who  had  charges  created  before 
1840,  and  prayed  to  redeem  them.  They  de- 
clined to  be  redeemed.  Held,  that  the  petition 
should  be  dismissed,  with  costs,  against  the 
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creditors  on  the  inheritance. — EUiot  y.  Osborne, 
i  I.  Jur.  189.    (C.) 

1.  When  the  petition  stated  the  lease,  upon 
which  the  rent  was  reserved,  to  he  "  for  lives 
renewable,**  it  heing,  in  fact,  a  grant  in  f.  f., 
the  Court,  not  having  power  to  amend,  dis- 
missed the  petition. —  leiverton  v.  Avonmore,  4 
I.  Jur.  237.    (C.) 

2.  A  respondent,  who  has  had  a  petition 
dismissed  with  costs  as  against  him,  cannot, 
upon  a  subsequent  change  of  circumstances, 
have  the  cause  re-heard. — Foilioit  v.  Evanson, 
61.  Jur.  51.    (C.) 

3.  A  defendant  struck  out  of  a  bill  for  tithe 
rentcharge  under  1  &  2  Fic,  c.  109,  s.  28,  is 
liable,  not  only  to  the  costs  of  subpoena  and 
appearance,  but  to  his  portion  of  the  general 
costs.  When  a  suit  is  instituted  for  the  re- 
covery of  a  verj  small  amount  it  should  be 
dismissed,  as  being  beneath  the  dignity  of  the 
Court. — ChcUney,  Dungctnnon,  61.  Jur.  174.  (R.) 

4.  Civil-bill  decrees  for  poor-rate,  obtained 
after  the  15th  of  July  1850,  though  registered 
under  the  Judgment  Registry  Acts,  will  not 
by  virtue  of  the  12  &  13  Fic,  c.  105,  ss.  17  & 
18,  affect  lands. 

A  petition  was  filed  to  raise  by  the  sale 
of  lands  the  amount  of  civil-bill  decrees  for 
poor-rate,  obtained  since  the  15th  July  1850, 
and  duly  filed  pursuant  to  the  12  &  13 
Fic.,  c.  105,  s.  17.  An  affidavit  having  been 
made  by  the  clerk  of  the  union,  and  duly 
registered  pursuant  to  the  13  &  14  FVc,  c.  29, 
8.  6,  but  not  registered  till  after  the  filing  of 
the  petition,  the  petition  was  dismissed  with 
costs. — BaUinasloe  Guardians  Y.Lifnch,  1  I.  Jur. 
N.  S.92.    (R.) 

5.  By  R.*s  marriage  settlement,  in  1767, 
£1500  were  secured  as  portions  for  the  younger 
children ;  that  sum  to  be  apportioned  as  R. 
might  think  fit.  In  1806,  R's  daughter  (a 
younger  child)  married  G.,  when  R.  executed 
two  bonds  to  secure  two  sums  (£1000  and 
£500),  payable  on  his  death  ;  the  former  not 
to  bear  interest  till  then ;  the  latter  to  bear  it 
from  the  date  of  the  bonds,  which  were  accom- 
panied by  warrants  of  attorney.  However, 
judgments  were  never  entered  up.  A  mar- 
riage settlement,  of  even  date  with  the  bonds, 
vested  them  in  B.  (son  and  heir-at-law  of  R.) 
and  J.,  as  trustees  (they  being  so  described  in 
tiie  bonds),  on  trust  to  pay  the  interest  to  G. 
and  his  wife  during  their  lives ;  afterwards,  in 
trust  for  their  children,  in  such  shares  as  G. 
should  appoint;  otherwise,  equally.  No  ap- 
pointment was  ever  made.  In  1807,  B.  mar- 
ried. A  settlement,  then  executed,  conveyed 
R.*8  estates  to  trustees  for  300  years,  on  trusts, 
whereof  one  was  to  raise  £5000,  and  apply  it, 
in  the  first  instance,  in  paying  the  £1500,  the 
portions  for  R.'s  younger  children ;  to  apply 
the  balance  in  paying  such  specialty  debts  as 
"  are  now  due  and  owi^ng  "  by  R. ;  and  to  pay 
the  residue,  if  any,  to  R.  Subject  to  this 
term,  the  estates  were  conveyed  to  R  for  life ; 
to  B.  for  life ;  to  B.'s  first  and  other  sons  in 
t.  m.     In  1816,  R.  died,  and  B.  entered  into 


possession  of  the  estates.  R.'s  widow  took  out 
probate  of  his  will,  and  received  general  assets 
to  the  amount  of  £7500.  In  1836,  B.  died. 
Interest  on  the  money  secured  to  G.  was, 
during  B.'s  life,  paid  by  his  agent,  and  also 
during  the  life  of  C,  B.*s  son,  who  had  suc- 
ceeded, under  the  settlement  of  1807,  to  the 
estates.  In  1844,  part  of  the  £5000  was  raised, 
and  the  £1500  secured  by  the  settlement  of 
1767  were  paid,  but  the  £1500  secured  by  the 
bonds  of  1806  were  not  raised.  In  1846,  G. 
died.  There  was  not  any  evidence  that  in- 
terest had  been  paid  after  his  death.  In  1848, 
G.'s  children  filed  their  bill  against  C,  F.  (one 
of  their  brothers  who  for  the  purposes  of  the 
suit  had  taken  out  administration  de  bonis  non 
to  R),  and  against  the  possessor  of  the  term. 
The  bill  prayed  that  the  money  secured  by  the 
bonds  might  be  paid  out  of  the  term,  &c.  An 
enquiry  and  accounts  were  directed,  and  a  re- 
port made,  which  was  confirmed  on  further 
directions.  On  appeal  against  the  original 
decree,  and  against  that  on  further  directions 
— Held,  that,  under  the  special  circumstances, 
the  suit  was  maintainable :  that,  though  B.*s 
personal  representative  was  primarily  liable, 
yet,  since  the  trustees  of  the  bond  debt  could 
only  sue  the  actual  possessor  of  the  term, 
since  he  must  then  sue  C,  as  holder  of  the 
estate  subject  thereto,  and  since  C,  besides 
being  the  holder  of  that  estate,  was  also  re- 
presentative of  B.,  the  surviving  trustee  of  the 
bond  debt  under  the  settlement  of  1806,  a 
Court  of  Equity,  seeing  that  all  the  parties 
really  interested  were  before  it,  would  not, 
especially  after  an  enquiry  and  report,  dis- 
miss the  bill  for  matter  of  form,  and  thus 
create  a  necessity  for  such  a  multiplicity  of 
needless  suits. — Jaurrowes  v.  Gore,  6  H.  L.  Cas. 
907. — [Affg.  decrees  of  the  Court  of  Ch.  in 
Ir.] 

6.  A  bill  was  filed  by  the  assignee  of  an  in- 
solvent mortgagor,  for  an  account  and  redemp- 
tion of  a  mortgage.  Two  cause  petitions  for 
the  same  purpose  were  afterwards  filed,  but 
dismissed  with  costs.  A  new  assignee  having 
been  appointed,  he  moved  under  the  B.  and  I. 
Act  to  be  substituted  by  suggestion  as  ptf. 
The  Court,  on  a  cross  notice  by  the  deft., 
ordered  the  costs  of  the  dismissed  petitions  to 
be  paid  before  the  suggestion  was  entered. — 
M'Conkey  v.  Gw^n,  8 1.  C.  R.  33.  (R,)— [Affd. 
10  I.  C.  R.  261.    (C.A.] 

7.  Semble — A  petition  by  way  of  peremptory 
exception  in  an  interest  suit  is  irregular. 
Having  an  erroneous  title,  the  petition  was 
dismissed  with  costs. — Flood  v.  Bradley,  8  I. 
Jur.  N.  S.  114.    (P.) 

8.  By  will,  bequeathing  legacies,  and  direct- 
ing payment  of  debts  and  legacies,  H.,  a  mi- 
nor, was  made  residuary  legatee,  and  was 
also  appointed  executor  with  E. 

The  testator  died  in  1833,  and  £.  obtained 
probate,  saving  the  right  of  H. ;  took  the 
accounts  of  the  personal  estate ;  and  in  1834 
invested  the  ascertained  residue  in  the  pur- 
chase of  real  estate,  which  was  then  conveyed 
to  E.  in  trust  for  H.,  by  a  deed  showing  on  the 
face  of  it  that  the  lands  were  purchased  with 
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tiie  residuary  personal  estate.  The  deed  re- 
serred  to  E.  a  lien  on  the  lands  in  case  the 
residue  should  not  amount  to  the  then  esti- 
mated sum. 

H.  came  of  age  in  1837,  obtained  grant  of 
probate,  and  entered  into  possession  of  the 
purchased  lands,  and  so  continued  until  1858, 
when  he  took  a  conrejance  of  the  legal  estate 
from  £.  by  a  deed  reciting  the  conreyance  of 
1834 ;  and  that  the  residue  amounted  to  more 
than  the  estimated  sum. 

H.  dealt  with  the  lands  as  absolute  owner ; 
and  as  such,  after  1858,  granted  mortgages  of 
them  by  deeds  reciting  that  he  was  seized  in 
fee,  free  from  incumbrances.  The  mortgagees 
had  no  notice,  sare  that  appearing  on  the 
deeds,  that  the  lands  were  purchased  with 
assets,  or  that  any  legacies  remained  unpaid. 
It  sul»equently  appearing  that  H.  had,  after 
he  came  of  age,  received  and  wasted  the  per- 
scmal  estate,  the  legatees  filed  a  cause  petition 
to  raise  their  legacies  out  of  the  lands  in 
priority  to  the  mortgagees.  Hdd,  that  the 
mortgagees  were  not  bound  to  enquire  whether 
the  legacies  had  been  paid ;  and  the  petition 
was  dismissed  as  against  them. —  WuUams  y. 
Ma$s^,  15  I.  C.  E.  47.    CC.) 

1.  To  support  an  interpleader  suit  there 
must  be  conflicting  claims.  Therefore,  where 
a  reyersion  subject  to  a  lease  for  years  was 
derised,  and  the  testator,  heir-at-law,  did  not 
claim  the  rent,  a  petition  of  interpleader  by 
the  tenant  against  the  heir-at-law  was  dis- 
missed with  costs,  although  there  was  a  ques- 
tion whether  the  devise  was  not  void  for 
remoteness. 

A.,  and  a  married  woman  and  her  husband, 
were  entitled  to  the  reversion  upon,  and  the 
rent  reserved  by  a  lease.  A.  was  entitled  to 
one  moiety,  but  between  the  husband  and  wife 
arose  the  question  on  a  settlement,  whether 
she  was  entitled  to  the  other  moiety  to  her 
separate  use?  All  three  brought  ejectment 
for  non-pajrment  of  rent,  and  the  lessee  filed  a 
petition  of  interpleader.  Heldj  that  the  peti- 
tion as  against  A.  should  be  dismissed. 

Sembie — If  several  are  entitled  to  rent,  and 
all  concur  in  demanding  it,  though  there  be 
conflicting  claims  between  them,  the  tenant 
cannot  maintain  an  interpleader  suit. — Elliott 
y.  Kempston,  16  I.  C.  R.  120.    (R.) 

2.  Charges  of  fabrication  and  fraud,  made 
in  a  petition,  failed.  It  was  dismissed  with 
costs.— iS/w66er  v.  S^  10  I.  Jur.  N.  S.  163.  (P.) 

8.  A  petition  in  the  nature  of  a  bill  of  re- 
view must  be,  and  must  state  that  it  is  filed 
with  the  Court's  leave:  otherwise  it  will  be 
dismissed  at  the  hearing. 

Q^uere — Would  the  Court,  at  the  hearing, 
allow  this  amendment — that  the  petition  had 
been  filed  with  the  Court's  leave  r — Connor  v. 
Beeves,  16  L  C.  R.  398.    (R.) 


Xm.  3.  By  Plaintiff. 

4.  The  25  G.  B(^Ir,)f  c.  51,  s.  3,  applies  to  cases 
in  which  the  ptf.  dismisses  his  bill  by  rule  in 


the  office,  not  to  cases  in  which  it  is  dismissed 
by  the  act  of  the  Court. 

In  dismissing  the  bill  without  costs,  the 
Court  deals  with  the  deft.'s  acts,  not  with  the 
ptf.*8. 

When  the  subject-matter  of  the  suit  was, 
by  the  ptf.'s  act,  transferred  to  the  Crown 
pursuant  to  statute,  the  Court  would  not  dis- 
miss the  bill  without  costs.  The  ptf.'s  demand 
having  been  satisfied  by  the  Crown,  and  the 
deft,  being  justly  liable  to  pay  it  to  the 
Crown,  the  Court  would  not  permit  him  to 
dismiss  the  biU  with  costs,  for  want  of  prose- 
cution.—^an^ry  V.  0*Bri€»,  H.  &  J.  803. 
(E.E.) 

5.  In  a  tithe  suit,  several  defts.  appeared, 
and  put  in  answers  denying  their  liability, 
by  the  same  attorney.  The  answers  were 
almost  copies  of  one  another.  At  ptf.'s  desire, 
the  bill  was  dismissed  as  against  them ;  and 
the  Court  ordered  their  costs  to  be  taxed, 
and  that  the  Taxing  Officer  should  disallow 
the  costs  of  any  answer  appearing  to  have 
been  improperly  or  unnecessarily  filed — regard 
being  paid  to  the  suit's  nature,  and  the  man- 
ner in  which  it  and  the  defence  had  been  con- 
ducted; the  costs  so  ascertained  to  be  paid 
by  ptf. — St,  George  v.  Brazier,  2  Jon.  369. 
(E.E.) 

6.  A.  was  made  a  deft,  solely  in  relation  to 
certain  deeds  which  the  bill  alleged  to  be  in 
his  possession,  claiming  a  lien  upon  them.  A. 
put  in  a  full  answer,  going  through  all  the 
statements  relating  to  the  other  defts.,  and 
concluding  with  a  denial  that  he  had  the 
deeds  in  his  possession,  &c.,  or  that  he 
claimed  any  lien  thereon.  Held,  that  ptf. 
might  dismiss  the  bill  as  against  A.,  upon 
paying  A.  his  costs  properly  incurred,  regard 
being  paid  to  the  right  in  which  A.  was  made 
deft.  It  was  referred  to  the  Master  to  tax 
those  costs. — Phtmptrey,  Walsh,  1 1.  E.  R.  142. 
(R.) 

7.  Under  the  1  &  2  Vic,  c.  109  (Tithe  Com- 
position Abolition  Act),  s.  1,  ptf.  is  entitled 
to  dismiss  his  bill  without  paying  costs,  though 
it  was  filed  to  recover  not  only  the  tithe  com- 
position due  for  1834,  1835,  and  1836,  but  also 
the  arrears  recoverable  therewith  under  the 
Million  Act.  He  may  dismiss  it  against  one 
of  several  defts.,  and  retain  it  against  the 
Test.— Burgh  v.  Kenny,  1  I.  E.  R.  264.     (E.E.) 

8.  Ptf.  in  a  suit,  commenced  before  the  16th 
July  1838,  for  tithe  composition,  may  dis- 
miss his  bill  without  paying  costs,  notwith- 
standing that  the  usual  rule  for  a  replication, 
or  bill  to  stand  dismissed,  has  been  entered 
by  deft,  before  the  entry  of  ptf.'s  rule  to  dis- 
miss under  the  1  &  2  Ftc,  c.  109,  s.  1 ;  and 
notwithstanding  that  ptf.  has  applied  for 
relief  under  its  41st  sec. 

A  bill  does  not  stand  dismissed  under  the 
usual  rule  for  a  replication  until  after  taxation 
of  the  coBU.—Synge  v.  Frost,  1  I.  E.  R.  389. 
(E.E.) 

9.  Deft.,  having  been  discharged  as  an  in- 
solvent, filed  his  answer,  and    entered  the 
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usual  rule  to  dismiss  ptf.'s  bill  with  costs. 
The][Court  set  aside  the  rule  to  dismiss,  and 
retained  the  bill,  notwithstanding  ptf.'s  ac- 
ceptance of  the  costs  of  process  after  answer 
filed;  but  refused  ptf.'s  application  for  liberty 
to  dismiss  his  bill  witliont  costs. — Kane  v. 
i2K«e«,  2  L  E.  R.  95.    (E.E.) 

1.  A  demurrer  to  the  whole  bill,  for  want  of 
a  personal  representative,  as  a  party,  was 
allowed  by  notice.  The  Court,  on  ptf.'s  appli- 
cation stating ^that  a  personal  representative 
could  not  be"  raised  within  the  ten  days 
allowed  by  G.  R.  64,  of  1843,  gave  him  time 
to  amend. — Atkinson  y.  Bail,  3  Jon.  &  L.  374. 
(C.) 


had  taken  place. — Re  Young,  11  L  Jnr.  N.  S. 
322.    (B.) 


Xm.  4.  Dismissal  by  Consent, 

2.  A  bill,  which  cannot  be  dismissed  against 
all  the  def  ts.,  cannot  be  dismissed  against  any 
of  them. — Brangan  v.  Gorges,  7  I.  E.  R.  221. 
(R.) 

3.  A  cause  petition  under  the  Ch.  Reg.  Act, 
8. 15,  was  filed  to  raise  the  amount  of  a  charge 
on  lands.  The  order  of  reference  was  made, 
and  a  receiver  appointed.  The  petitioner 
alone  proved  a  charge ;  the  respondent  paid 
off  the  petitioner's  charge  and  costs,  and 
moved  to  make  a  consent  to  dismiss  the  peti- 
tion and  discharge  the  receiver  a  rule  of 
Court.  An  order  was  made  to  stay  the  pro- 
ceedings on  the  petition,  and  to  make  the 
consent  a  rule  of  Court. — Dwyer  v.  Baker,  6  I. 
Jur.  341.    (R.) 


xm.  6.  General  Effect  of  , 

4.  A  dismissed  petition  cannot,  even  by 
consent,  be  reinstated ;  a  new  petition  must 
be  filed.— 5a//*e'»  Estate^  6  I.  Jur.  N.  S.  47. 
(L.E.C.) 

5.  A  decree  dismissing  a  bill  for  want  of 
ptf.'s  appearance  at  the  hearing  does  not 
bar  another  suit  for  the  same  demand. — 
Phibbs  V.  O'Donel,  8  I.  Jur.  N.  S.  226.    (C.) 

6.  A  judgment  creditor,  on  behalf  of  him- 
self ana  the  other  judgment  creditors  on  the 
life  estate  of  X.,  instituted  a  suit  to  which  a 
trustee  for  all  the  judgment  creditors  was  a 
party.  At  the  hearing,  it  was  dismissed  on 
the  merits.  Another  judgment  creditor,  who 
(save  so  far  as  the  trastee  represented  him) 
had  not  been  a  party  to  it,  subsequently  insti- 
tuted for  a  like  purpose  a  suit,  which  relied 
upon  different  equities,  and  put  forward  ad- 
ditional facts,  supported  bv  new  evidence. 
Held,  that  the  dismissal  of  the  first  suit  was 
not  an  absolute  bar  to  the  prosecution  of  the 
second. — Dolphin  v.  Aylward,  15  I.  C.  R.  583. 
tCA) 

7.  When  an  insolvent  dies  before  adjudica- 
tion, and  his  petition  is  dismissed,  the  Court 
will,  though  the  order  of  dismissal  is  of  record, 
re-instate  the  petition,  so  as  to  have  the  in- 
solvent's estate  administered  as  if  no  dismissal 


XTTT.  6.  Bill:    dismissal  of  for   Want  of 
Prosecution, 

[Under  the  Court  of  Ch.  Reg.  Ir.  Act  1850, 
see  13  &  14  Vic,  c.  89 :  Gen.  Orders  of  1851, 
No.  27 ;  of  June  1856,  No.  3.  The  cases  in  the 
Ir.  Ch.  Rep.  chiefly  refer  to  the  practice  under 
this  Act,  which  is  now  repealed  in  part  by  30 
&  31  Vic,  c.  44.] 

8.  When  the  subject-matter  of  the  suit  was, 
by  the  ptf.'s  act,  transferred  to  the  Crown 
pursuant  to  statute,  the  Court  would  not  dis- 
miss the  bill  without  costs.  The  ptf.'s  demand 
having  been  satisfied  by  the  Crown,  and  the 
deft,  being  justly  liable  to  pay  it  to  the  Crown, 
the  Court  would  not  permit  him  to  dismiss 
the  bill  without  costs,  for  want  of  prosecution. 
—Bunbury  v.  O'Brien,  H.  &  J.  803.    (E.E.) 

9.  A  bill,  for  a  commission  to  examine 
witnesses  abroad  in  aid  of  an  action  at  law, 
cannot  be  dismissed  under  G.  O.  93. — Parr  v. 
HowUn,  S.  &  Sc.  124.    (R.) 

10.  When,  during  more  that  a  year,  no  pro- 
ceeding has  been  taken  in  a  cause,  the  notice 
of  a  motion  to  dismiss  the  bill  under  the  93rd 
G.  O.  must  be  served  upon  the  ptf .  personally. 
—Nolan  V.  Adamson,  S.  &  Sc.  701.    (R.) 

11.  A  motion  to  dismiss  a  bill  for  want  of 
prosecution  cannot  be  made  until  four  months 
after  answer  filed.  — Kelly  v.  Boher,  S.  &  Sc. 
440.    (R) 

12.  A  feme  sole  married  after  filing  her  an- 
swer. Ptf  s.  having  taken  no  step  in  the  cause 
for  more  than  two  months,  husband  and  wife 
moved  the  Rolls  to  dismiss  the  bill  under  G.  R. 
93.  The  M.  R.  allowed  the  ptfs.  to  amend 
their  bill  by  making  the  husband  a  party, 
within  one  week ;  in  default,  the  bill  to  stand 
dismissed  without  costs.  On  appeal  —  Held, 
that  ptfs.  should  within  eight  days  enter  the 
rule  to  proceed ;  in  default  the  bill  to  be  dis- 
missed with  costs.  —  Church  v.  Nugent,  1  Dr.  & 
Wal.  259.  (C.)— [Varying  Rolls  order,  S.  &  So. 
554.] 

13.  A  bill  dismissed  for  want  of  prosecution, 
without  costs,  ptf.  being  in  sol  vent. — Nugent  r. 
Palmer,  2  I.  E.  R.  220.    (R.) 

14.  When  the  cause  is  out  of  Court,  the 
notice  of  a  motion  to  dismiss  the  bill  for  want 
of  prosecution  should  be  served  on  the  ptfs. 
personally,  and  deft,  should  come  prepared 
with  an  affidavit  of  such  service.  The  ptf.,  if 
he  appears  on  the  motion,  thereby  waives  the 
objection  that  he  was  not  personally  served 
with  such  notice. 

On  a  motion  to  dismiss  the  bill  under  G.  R., 
93,  and  a  cross-motion  to  dismiss  it  without 
costs,  the  Court  would  not  enter  into  the 
merits  of  the  cause.  Held,  that  the  bill  should 
be  dismissed  with  costs,  unless  the  cause  was 
shown  to  be  within  the  exceptions  specified 
in  the  rule. 
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Though  ptf .  showed,  by  affidavit,  facts  which 
might,  at  the  hearing,  disentitle  deft,  to  costs, 
and  would  hare  sustained  an  application  that 
ptf.  should  hare  liberty  to  dismiss  his  bill 
npon  paying  deft,  the  costs  of  a  disclaimer, 
the  Court  would  not  consider  that  upon  this 
motion ;  and  ordered  the  bill  to  be  dismissed 
with  costs.— Crner  v.  Leahy,  2 1.  E.  R.  227.  (R.) 

1.  Upon  a  motion  to  dismiss  a  bill  with 
costs  for  want  of  prosecution,  the  Court  will 
not  allow  ptf.  to  go  into  the  merits,  for  the 
purpose  of  showing  that  it  ought  to  be 
dismissed  without  costs. — Carroll  v.  Donoghoe, 
Fl.  &  K.  18.    (R.) 

2.  When  the  same  solicitor  is  engaged  for 
seTeral  defts.,  some  of  whom  withold  their 
answers,  the  Court  will  not  allow  the  others 
to  dismiss  the  bill  for  wnnt  of  prosecution. 
—Mariarty  y.  ^irwan,  Fl.  &  K.  140.     (R.) 

3.  When  a  suit  has  abated  by  the  marriage 
of  a  sole  female  ptf.,  the  Court  will  order  that 
the  suit  be  reyired  within  a  certain  time,  or 
in  default  thereof  that  the  bill  be  dismissed 
without  costs.  —  Westrof^  r.  Henley,  Fl.  &  K. 
141.    (R.) 

4.  When  no  proceedings  against  a  deft, 
have  been  taken  within  one  year,  the  cause  is, 
as  to  him,  out  of  Court,  although  within  that 
time  proceedings  have  been  taken  against 
other  dtits,  —  Bartley  t.  Davis,  Fl.  &  K.  620. 
(R.) 

5.  An  irregular  replication  affecting  to  join 
issne  with,  amongst  others,  a  deft,  who  had  ap- 
peared, but  not  answered,  though  he  was  only 
a  formal  party,  is  not  a  proceeding  in  the 
cause,  to  save  the  ptf.^s  bill  from  being  dis- 
missed for  want  of  prosecution.  —  M^Loughlin 
T.  ReUly,  4  L  E.  R,  175.    (R.) 

6.  When  there  is  a  bona  fide  prosecution  of 
a  suit,  although  five  months  may  have  elapsed 
since  a  deft,  who  applies  to  dismiss  the  bill, 
has  answered,  the  application  to  dismiss,  will 
be  refused  with  costs. — Kelinge  v.  AudUy,  4  I. 
E.R.630.    (C.) 

7.  A  cause  abated  by  sole  ptf.'s  death.  His 
executor  filed  a  bill  of  reriTor,  not  seeking  an 
answer,  and  served  subpoenas,  but  did  not 
(though  defts.  had  appeared)  enter  the  rule 
to  rerire.  Motion  to  dismiss,  with  costs,  the 
bill  of  revivor  for  want  of  prosecution,  under 
G.  O.  82,  refused  with  costs ;  that  G.  O.  not 
authorising  such  an  application.  Deft,  hav- 
ing afterwards  moved  that  ptf.  might  enter 
the  rule  to  revive  within  a  limited  time — in 
default,  the  bill  to  be  dismissed  with  costs, — 
the  Court  granted  that  motion. — Power  v. 
Dories,  5  I.  E.  R.  446.    (R.) 

8.  When  a  suit,  to  the  prosecution  of  which 
no  obstacle  existed,  was  dormant  and  ap- 
parently abandoned  for  several  years ;  and  it 
appeared  that  but  for  the  lis  pendens  the  de- 
mand should  long  ago  have  been  barred  by  the 
Statute  of  Limitations ;  the  Court  refused  an 
application  (although    made    on    behalf   of 


minors)  for  further  time  to  prosecute  it — the 
case  being  within  the  81st  G.  O.  of  27th  March 
1843.— CoZfenon  v.  Blake,  6  I.  E.  R.  100.  (R.>— 
[Affd.:  6  I.  E.  R.  363.    (C)] 

9.  Statement  of  the  objects  and  policy  of 
the  8l8t  G.  O.  of  27th  March  1843,  and  of  the 
considerations  by  which  the  discretion  of  the 
Court  ,to  grant  or  refuse  applications  for 
further  time  to  proceed  is  governed. — Mills  v. 
M.,  6  I.  E.  R.  106.    (R.) 

10.  When  a  ptf.  and  the  person  whom  he 
represented,  had  allowed  a  suit,  instituted  in 
1818,  to  foreclose  a  mortgage  upon  which 
there  had  been  no  payment  of  interest  since 
1811,  to  sleep  since  1825 — Held  (affirming  an 
order  of  the  M.  R.),  that  further  time  ought 
not  to  be  given  for  the  prosecution  of  the 
suit  under  the  81st  G.  O. —  Callanan  v.  Blake, 
61.  E.  R.363.    (C.) 

11.  A  deft,  is  at  liberty,  under  the  83rd  G. 
O.,  to  dismsss  the  ptf .'s  bill  for  want  of  pro- 
secution after  the  rule  for  publication  has 
been  served. — Madden  v.  Kirwan,  6  I.  E.  R. 
374.    (R.) 

12.  When  no  proceeding  has  been  taken 
by  the  ptf.,  nor  by  a  deft,  within  the  year,  the 
cause  is  out  of  Court  as  relates  to  that  deft., 
though  another  deft,  may  have  taken  a  pro- 
ceeding within  the  year.  —  Hodges  v.  Barton, 
81.  E.  R,38.    (R.) 

13.  When  a  cause  was  set  down  for  hearing, 
but,  being  defective  for  want  of  parties,  stood 
over  generally,  and  no  further  proceedings 
were  taken  ;  upon  motion  of  the  def  ts.,  more 
than  a  year  afterwards,  the  bill  was  dismissed 
for  want  of  prosecution. — Hughes  y,  Maitkmd, 
8  I.  E.  R.  98.    (R.) 

14.  The  82nd  G.  O.  will  not  be  relaxed. 
When  the  ptf.  cannot  show  due  diligence,  and 
is  disabled  from  filing  a  replication  in  con- 
sequence of  requiring  to  amend  his  bill,  the 
bill  will  be  diBmissed.  —  MLaughhn  v.  M'L,, 
8  I.  E.  K  109.    (R.) 

15.  Deft,  having  served  a  notice  under  the 
76th  G.  Rule,  and  being  served  by  the  ptf.,  in 
reply,  with  notice  that  upon  obtaining  an 
order  for  which  he  had  applied,  to  take  the 
bill  as  confessed  against  other  def  ts.,  he  would 
file  a  replication,  is  entitled  to  costs  up  to  the 
day  of  service  of  ptf  .*s  notice. — Jones  v.  Hewett, 
8  1.  E.  R.  517.    (E.E.) 

16.  Application  under  77th  New  General 
Rule,  by  a  deft.,  who  was  a  mere  trustee,  to 
dismiss  ptf. *8  bill,  refused. — Bryan  v.  Cathie, 
81.  E.  R.  522.    (E.E.) 

17.  Under  the  83rd  G.  O.  the  deft,  is  en- 
titled to  dismiss  the  bill  for  want  of  prosecu- 
tion, though  the  ptf.  has  entered  and  served 
the  rule  for  publication,  unless  he  also  set 
down  the  cause  within  the  time  prescribed. 
-^Hamilton  v.  M'Cormick,  8  I.  E.  R.  582.   (R.) 
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1.  When  ptf.  amended  his  hill  bona  fide 
after  the  deft,  was  entitled  to  move  to  dismiss 
it,  the  Court  refased  to  dismiss  the  hill,  hut 
made  ptf.  pay  the  costs  of  the  motion. — Moore 
T.  Lator,  9  I.  E.  R.  148.    (R.) 

2.  It  is  no  answer  to  a  motion  to  dismiss  the 
hill  for  want  of  prosecution  hj  one  deft.,  that 
another  deft,  has  ohtained  an  order  staying 
the  ptf.  until  he  give  security  for  costs. — KeB^ 
V.  Magee,  9  I.  E.  R.  216.    (R.) 

8.  When  the  ptf.'s  hill  has  heen  dismissed, 
with  costs,  for  want  of  prosecution,  the  deft,  is 
entitled  to  stay  him  in  another  suit  for  the 
same  object,  until  the  costs  of  the  first  suit  are 
paid. 

The  merits  of  the  case  cannot  be  discussed 
on  the  motion. — Montgomery  y.  Johnson,  9  L  E. 
R.  221.    (R.) 

4.  Amendments  of  the  bill  had  been  pre- 
pared by  counsel  before,  but  were  not  made 
until  after  notice  to  dismiss  the  bill  .for  want 
of  prosecution.  Held,  no  answer  to  the  mo- 
tion.—3/arit  y.  Willington,  11  I.  E.  R.  269. 
(B.)  '^ 

6.  When  there  are  seyeral  creditor's  suits, 
and  a  decree  has  been  made  in  one,  and  an 
order  has  been  made  staying  the  proceedings 
in  the  others  on  the  usual  terms,  the  defts.  in 
the  stayed  suits  may  move  to  dismiss  the  bill 
for  want  of  prosecution,  for  the  purpose  of 
being  paid  their  costs ;  and  are  not  bound  to 
wait  until  the  funds  are  allocated  or  realised 
in  the  suit  which  proceeds. — Mihoard  y.  Fagan, 
12  I.  E.  R.  318    (R.) 

6.  A  deft,  may  moye  to  dismiss  a  bill  under 
the  88rd  G.  Rule,  after  publication  passed. — 
Harrison  y.  Mason,  13  I.  E.  R.  83.    (R.) 


7.  If  a  cause  is  out  of  Court,  it  is,  in  the  Ex- 
chequer, sufficient  to  senre  the  notice,  to  have 
the  bill  dismissed  for  want  of  prosecution, 
upon  the  solicitor.     Secus  at  the  Rolls. 

On  motion  to  dismiss  a  bill  for  want  of  pro- 
secution, the  Court  will  not  enter  into  the 
merits  of  the  case. — Dogherty  y.  D,,  2  L  Jur. 
110.    (E.E.; 

8.  After  an  absolute  order  for  sale  has  been 
made  in  the  I.  E.  Court,  this  Court  may  order 
a  bill  to  be  dismissed  for  want  of  prosecu- 
tion.—/>(moi7an  y.  Bissett,  2  I.  Jur.  244.    (R.) 

9.  Bill  to  foreclose  a  mortgage :  answer,  ad- 
mitting the  debt. 

Absolute  order  for  sale  in  the  I.  E.  Court 
upon  the  petition  of  another  creditor. 

Motion  by  deft,  to  dismiss  the  bill  for  want 
of  prosecution. 

Cross  motion  to  stay  the  proceedings  in  this 
Court. 

Original  motion  refused  with  costs:  pro- 
ceedings stayed,  the  Commissioners  of  the  I. 
E.  Court  not  considering  it  desirable  that  the 
proceedines  in  this  Court  should  be  con- 
tinued,-^ Fawceit  y.  Minchin,  2  I.  Jur.  245. 
(R.) 


10.  After  the  institution  of  a  foreclosure  suit, 
and  the  filing  of  the  answer  of  certain  defts. 
in  that  suit,  who  were  incumbrancers  prior  to 
the  ptf.,  a  near  relative  of  theirs  presented  to 
the  I.  E.  Court  a  petition,  whereon  was  made 
an  order  to  sell  the  mortgaged  premises.  A 
subsequent  motion  on  their  behalf,  under  the 
82nd  G.  O.,  to  dismiss  the  bill  for  want  of  pro- 
secution, was  refused,  with  costs;  but  the 
Court,  proprio  motu,  stayed  the  suit. — Bernard 
y.  Bond,  1 1.  C.  R.  198  ;  2  I.  Jur.  811.    (C.) 

11.  Bill  to  restrain  an  action  inyolying  a 
question  of  forgery.  The  Court  allowed  the 
action  to  proceed ;  the  ptf.  obtained  a  verdict ; 
but  a  bill  of  exceptions  taken  remained  un- 
disposed of  at  the  time  of  the  motion  below 
mentioned. 

An  answer  to  this  bill  had  been  filed ;  more 
than  two  months  had  elapsed ;  and  no  replica- 
tion had  been  filed. 

Motion  to  dismiss  the  bill  for  want  of  pro- 
secution. 

No  rule:  ptf.  undertakinff  to  file  a  replica- 
tion within  two  days. — Clements  v.  Heenan^  8 
I.  Jur.  130.    (R.) 

12.  A  motion  to  restore  a  cause  petition,  dis- 
missed for  want  of  prosecution,  should  not  be 
granted  as  a  matter  of  course.  There  mast 
be  special  circumstances,  and  it  must  appear 
that  substantially  justice  would  be  defeated  if 
the  Court  were  to  refuse  the  application. — 
Cassan  v.  Carr,  2  L  C.  R.  677;  6  L  Jur.  178. 
(R.) 


18.  A  cause  petition  was  filed  on  the  25th 
Feb.  1858,  and  the  time  for  the  respondent 
filing  an  affidavit  was  extended  to  the  14th 
of  April.  The  petitioner  applied  to  set  down 
the  petition  for  hearing  on  the  25th  Nov.  The 
Registrar  refused  to  set  it  down,  being  of  opi- 
nion that  the  two  whole  terms  had  expired, 
under  the  27th  G.  O.  The  Court,  on  motion, 
allowed  the  petition  to  be  reinstated. 

Qwere. — ^Whether  the  two  whole  terms  were 
to  be  counted  from  the  twenty-one  days  after 
filing  the  petition,  or  from  the  end  of  fourteen 
days  after  the  16th  of  April,  the  day  to  which 
the  time  for  respondents  filing  affidavits  was 
extended.— Jf^ZAmnei/  v.  M.  G.  W.  Bailway 
Company,  6  I.  Jur.  129.    (R.) 

14.  Some  special  ground  must  be  shown  in 
order  to  support  an  application  to  reinstate  a 
cause  petition  dismissed  by  the  operation  of 
the  27th  G.  O.  of  1851.— Carey  v.  Browne,  4  L 
C.  R.  210 ;  6  I.  Jur.  849.    (C.) 

15.  Notice  of  a  cause  petition  was  sent  to  a 
solicitor,  supposed  to  be  the  general  solicitor 
of  respondents,  on  the  18th  of  March.  He  on 
the  22nd  acknowledged  its  receipt,  and  under- 
took to  appear  on  receiving  a  copy  of  the  pe- 
tition. Same  having  been  sent  as  required  on 
the  23rd,  the  solicitor  entered  an  appearance 
for  the  defts.  on  the  25th  of  March,  and  the 
Registrar  refused  to  set  down  the  petition  in 
M.  Term,  on  the  ground  that  two  wnole  terms 
had  elapsed  under  the  27th  G.  O.,  from  the 
time  when  it  might  have  been  set  down  for 
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hearing,  and  that  therefore  the  petition  stood 
dismissed.  Held,  that  the  Begistrar  was  right, 
as  the  service  was  to  he  deemed  as  effected  on 
the  18th ;  but  the  Conrt  directed  the  petition 
to  be  reinstated,  under  the  special  circum- 
stances.— Saunders  y.  S.,  7  I.  Jar.  63.    (R.) 

1.  An  order  for  liberty  to  file  interroga- 
tories does  not  imply  an  extension  of  the  time 
for  setting  down  the  cause;  and,  unless  such 
order  for  the  extension  of  the  time  is  obtained, 
the  petition  will  stand  dismissed  pursuant  to 
the  27th  G.  O.,  as  if  there  had  not  been  any 
such  order. 

The  Court  may  in  such  case  allow  the  peti- 
tion to  be  reinstated. — Montgomery  v.  Matne,  7 
LJur.  284.     (R.) 

2.  The  rule  in  Huthwaite^s  Case  (2  I.  Ch. 
Bep.  54;,  that  an  unredocketed  judgment  is 
not  only  null  and  void  as  against  a  subsequent 
mortgage,  but  also  null  and  void  against  an 
intervening  redocl^eted  judgment,  is  not  appli- 
cable when  the  mortgagee  makes  no  claim  to 
the  fund  to  be  distributed.  A  mortgage 
cause  to  which  a  receiver  has  been  extended, 
who  continued  in  receipt  of  the  rents.  Held, 
not  within  the  operation  of  the  81st  G.  O.  of 
ISi^.-'WoodroJe  v.  Greene,  U  I.  C.  B,  224. 
(B.>— [Affd.:  16  L  C.  R.  176.    (C.A.)] 

XUL  7.  On  behtOf  of  InfomU 

3.  Amendments  to  the  bill  prepared  before, 
but  not  made  till  after  notice  to  dismiss  for 
want  of  prosecution — Held,  no  answer  to  the 
motion.— Jt/arX:  y.    WiUington,  11  I.  E.  R.  269. 


Xin.  8.  Motion  for. 

4.  An  order  to  dismiss  a  bill  made  in  a  suit 
abated  by  a  ptf.'s  death — that  circumstance 
not  being  properly  before  the  Court  when  it 
made  the  ordei — is  not  a  nullity.  There  should 
be  an  order  to  set  it  aside. — aayes  v.  Woodley, 
2LJur.  42.     (R.) 

5.  A  petitioner  did  not  comply  with  an 
order  to  give  security  for  costs.  Held,  that 
the  respondent's  proper  application  then  was  : 
not  to  at  once  dUmiss  the  petition,  with  costs  ; 
but  for  an  order  that  the  security  be  given 
within  a  limited  time,  and  that,  in  default, 
the  petition  do  stand  dismissed,  with  costs. — 
Martin  v.  Bunbury,  7 1.  Jur.  N.  S.  274.     (R.) 

6.  The  ptf.  propounded  a  will,  and  got  an 
order  that  either  party  be  at  liberty  to  set  the 
cause  down  for  hearing ;  but  did  not  pay  the 
duty,  and  declined  to  act  on  the  order.  There- 
upon the  deft,  moved  to  dismiss  the  suit,  and 
condemn  the  will.  Held,  that  the  motion  Was 
irregular.  The  proper  course  is,  for  the  deft. 
to  pay  the  duty,  take  oat  a  copy  of  the  order, 
and  set  down  the  cause.-Go«//n^v.  C,  7  I.  Jur. 
N.  S.306.    (P.) 

Bill  or  Exceptions.    See  Practicb,  Excep- 
tions, Bill  of. 


Xiy.  Bill  of  Interpleadeh.  See  Plead- 
ing, II,  12 — Practice,  Costs—  Prac- 
tice, Evidence-Practice,  Payment 
into  Court. 

7.  It  is  not  an  objection  to  an  interpleader 
bill  by  a  tenant  that  it  appears  by  his  bill 
that  the  rent  was  adversely  demanded  by  two 
persons,  one  of  whom  had  prima  facie  a  legal 
right  to  receive  it,  as  the  lessor*8  devisee  and 
executrix,  and  the  other  a  mere  equitable 
claim  as  heir-at-law,  when  the  adverse  claim- 
ants were  litigating,  and  the  tenant  was 
threatened  with  distress.  The  tenant,  thoagh 
not  a  party  in  the  principal  cause,  may,  on 
notice  in  the  cause,  apply  for  an  injanction, 
without  putting  the  estate  to  the  expense  of 
an  interpleader  suit. — Doran  v.Everitt ;  ByrtM 
V.  Everitt,  2  I.  E.  R.  28.    (R.) 

8.  A.,  the  heir-at-law,  and  his  ancestor's 
devisees,  both  claimed  the  reversion.  A. 
served  notice  on  the  tenants  to  pay  him  the 
accruing  rents.  The  devisees  recovered  by 
distress  the  first  and  second  gales  that  fell 
due.  Before  the  third  gale  became  due,  a 
tenant  filed  an  interpleader  bill.  Held,  that 
he  was  entitled  to  do  so,  and  to  pay  the  rent 
into  Coart,  thoagh  A.  insisted  that  the  te- 
nant's lease  was  void  as  against  him. — Richctrd 
y.  Hyde,  2  l.  E.  R.  299.    (C.) 

9.  It  is  not  an  objection  to  an  interpleader 
bill  that  one  party  s  right  is  legal,  and  the 
other's  equitable;  but  both  must  claim  the 
same  subject  adversely,  not  under  each  other. 

Ptf.  in  an  interpleader  suit  may  be  deprived 
of  his  costs,  and  decreed  to  pay  the  costs  of 
those  def  ts.  who  acted  properly.  Def ts.  who, 
by  persisting  in  an  unfounded  claim,  have 
caused  the  suit  to  be  proceeded  with,  may  be 
decreed  to  pay  the  costs  of  their  co-defts. 
and  of  the  ptf.,  so  far  as  the  suit  was  pro- 
p^y  instituted. — Glynn  v.  Locke,  5  I.  E.  B. 
61 ;  3  Dr.  &  War.  11 ;  2  Con.  &  L.  21.    (C.) 

10.  Ptf.  filed  an  interpleader  bill,  and  brought 
in  the  money,  but  dismissed  the  bill  before 
any  deft,  answered.  Held,  not  entitled  to 
draw  the  money. 

Quaere — Are  the  defts.  entitled  to  their  costs 
thereout  ? — M^Kieman  v.  Keman,  8  I.  E.  B. 
145.    (B.) 

11.  A.  lodged  money  of  B.'s  at  a  bank ;  took 
a  deposit  receipt  in  the  name  of  B. ;  after- 
wards lodged  a  small  sum  additional,  and 
took  a  deposit  receipt  for  the  whole  by  B.'s 
authority,  in  the  name  of  B.'s  daaghter,  X., 
stating  it  was  a  provision  for  her.  After  B.'s 
death,  A.  refused  to  give  the  deposit  receipt 

xto  X.,  and  set  up  a  claim  to  the  money  as  B.'s 
administrator.  The  bank  refusing  to  pay  X. 
without  the  receipt,  X.  and  A.  brought  actions 
against  them.  Held,  that  the  effect  of  the 
dealing  was  conclusively  to  constitute  the 
bank  the  debtor  of  X.  only,  and  that  they 
could  not  sustain  an  interpleader  suit. 

A  bill  of  interpleader  cannot  be  sustained 
if  the  claim  of  one  defendant  is  not  at  least 
colourable. 
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A  defeDdant  against  wbom  a  bill  is  dis- 
missed cannot  be  made  to  pay  costs,  though 
the  suit  is  caused  solely  by  nis  misconduct. — 
Ccchrane  r.  O'Brien,  8  I.  E.  R  241 ;  2  Jon.  & 
L.  380.    {Cy-lSee  s.  c,  6  I.  £.  R.  312.  (B.)] 

1.  An  interpleader  bill  having  been  filed 
against  husband  and  wife,  separate  subpoenas 
and  notices  were  served  under  an  order  to 
substitute  service  which  required  them  to 
appear  and  answer  at  different  times.  The 
husband  appeared,  and  filed  a  separate  de- 
murrer, which  ptf.  set  down  for  argument, 
and  afterwards  moved  to  set  aside  for  irregu- 
larity. The  Court  refused  the  motion,  and 
made  an  order,  n.  p.  t^  that  the  husband  and 
wife  should  defend  separately. — Doyle  v.  Du- 
moncdy  111.  E.  B.  342.    (R.) 

2.  Observations  on  the  circumstances  under 
which  a  tenant  may  file  an  interpleader  peti- 
tion against  his  landlord,  and  a  party  claim- 
ing adverselv  to  the  landlord. — Brttman  v. 
Shearman,  6  f .  Jur.  N.  S.  338.    (R.) 


XV.  Bill  to  Perpetuate.      See  Practice, 
Evidence.    See  Pleading,  II,  14. 

[See  30  &  31  Ftc,  c.  44,  s.  98.] 

3.  A  bill  for  a  commission  to  examine  wit- 
nesses abroad  in  aid  of  an  action  at  law  cannot 
be  dismissed  under  G.  O.  93. 

An  order  for  a  commission  to  examine  wit- 
nesses should  state  the  time  within  which  it  is 
to  be  executed.  When  no  time  is  specified, 
the  proper  application  is,  that  ptf.  do  proceed 
within  a  given  time,  or  pay  deft,  his  costs ;  or, 

Semble--J)efi.  might  apply  to  discharge  the 
order  on  the  ground  of  unreasonable  delay  in 
proceeding  upon  it. — Parr  v.  Howlin,  S.  &  Sc. 
124.    QB.) 

4.  In  a  suit  to  perpetuate  testimony,  liberty 
was  given  ptfs.,  under  the  13  G,  3,  c.  9,  to 
pass  publication  of  depositions  of  witnesses 
examined  de  bene  esse  in  the  suit. —  ScatUan  v. 
if*Coy,  Fl.  &  K.  366.    (K) 

6.  After  replication  filed  in  a  suit  to  per- 
petuate testimony,  it  is  not  necessary  to  obtain 
an  order  to  examine  witnesses. — Allen  v. 
Hackei,  11 1.  E.  B.  355.    (K) 

6.  Bill  to  perpetuate  testimony  of  witnesses 
touching  the  execution  and  attestation  of  a 
will  of  1845,  whereby  a  will  of  1838,  under 
which  the  deft,  claimed,  was  stated  to  be  re- 
voked. Plea,  that  the  ptf.  put  the  deft,  by 
force  out  of  a  part  of  the  lands,  and  that  the 
remainder  was  in  the  occupation  of  tenants 
under  leases,  or  from  year  to  year,  who  had 
not  acknowledged  the  ptf.'s  title,  or  paid  him 
rent  due ;  and  that  the  ptf.  would,  by  action 
at  law  against  the  tenants,  forthwith  try  his 
title.  Held,  on  the  authority  of  Drew  v. 
Clark-e  (1  Sim.  &  Stu.  108),  a  good  plea.— 
Ltndesay  v.  L,,  12  I.  E.  B.  508.    (B.) 

7.  Semble — In  a  suit  to  perpetuate  testimony 
it  may  be  more  prudent  to  proceed  by  bill 


than  by  cause  petition. — Kieman  v.  JT.,  6  L 
Jur.  N.  S.  149.    (B.) 

8.  A  petition  to  perpetuate  testimony  of 
the  contents  of  a  lost  deed  was  filed  by  one 
claiming  a  reversionaiy  interest  thereunder. 
Held,  that,  under  a  commission  issued  pur- 
suant to  its  prayer,  the  respondents  could  not 
examine  witnesses  on  their  own  behalf ;  and 
that  the  defence  of  purchase  for  value,  with- 
out notice,  is  no  answer  to  a  suit  to  perpetuate 
testimony.— ra/6o<  v.  Kewnedv,  7  1.  Jur.  N.  Sw 
50.    (C.) 

XVI.  Bill  op  Beview:  Proceedihos  and 
Evidence  on.  See  Pleading,  II,  S— 
Practice,  Costs. 

9.  Liberty  to  file  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  refused  to  a  defend- 
ant ;  because  the  defence  sought  to  be  intro- 
duced wag  originally  within  his  means  of 
knowledge,  and  was  inconsistent  with  the 
defence  before  relied  on. — Blake  v.  Foeter, 
Beat.  Bep.  461.    (C.) 

10.  Where  a  decree  is  not  a  personal  one,  it 
is  not  within  the  26th  of  Sir  Bichard  Bolton's 
Bules,  requiring  performance  of  the  decree 
before  the  filing  of  a  bill  of  review  and  rever- 
sal—Jr«%  V.  LeRMm,  Fl.  &  K.  90.    (B.) 

11.  Difference  between  a  bill  of  review, 
and  a  bill  in  the  nature  of  a  bill  of  review ; 
doctrine  of  the  Court  respecting  them.  The 
time  for  filing  a  bill  of  review  is  regulated  by 
analogy  to  the  time  limited  by  6  Cr.  1,  c.  6, 
for  bringing  a  writ  of  error — i. «.,  twenty 
years  after  the  judgment  and  five  years  after 
the  disability,  if  any,  of  the  ptf.  in  error  has 
been  removed. — Kdly  v.  Lennon,  1  Jon.  &  L. 
305  ;  7  I.  E.  R  98.    (C.) 

12.  To  sustain  a  bill  of  review,  proceeding 
on  facts  discovered  after  the  decree  com- 
plained of  has  been  pronounced,  it  must  be 
shown  that  leave  of  the  Court  to  file  it  was 
regularly  obtained. 

To  sustain  a  bill  of  review,  for  error  appa- 
rent on  the  decree  complained  of,  it  is  not 
enough  that  the  bill  contains  allegations  that 
the  decree  is  erroneous ;  but  error,  on  the 
face  of  the  decree,  must  be  shown. — Tommew 
V.  White,  1  H.  L.  Cas.  160.— [-Sw  6  L  E.  B. 
303.  (B.);  6  CI.  &  F.  786;  3  H.  L.  Cas.  1 ;  5 
I.  Jur.  321.    (H.L.)] 

13.  A  commission  of  review  is  granted  only 
in  cases  of  a  clear,  distinct,  and  manifest 
error  in  law  or  fact. — Kelly  v.  Thewles,  2  L  C. 
B.510.    (C.) 

14.  A  petition  in  the  nature  of  a  bill  of  re- 
view must  be,  and  must  state  that  it  is  filed 
with  the  Court's  leave ;  otherwise  it  will  be 
dismissed  at  the  hearing. 

Quaere — ^Would  the  Court,  at  the  hearing, 
allow  this  amendment ;  that  the  petition  had 
been  filed  with  the  Court's  leaver — Connor  v. 
Reeves,  16  I.  C.  B.  398.    (B.) 
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XVn.  Bill  or  PrrrnoH  of  Retiyor. — See 
G.  O.  (1867),  141-143. 

[See  also  Pleadixo,  II,  7.] 

[The  cases  in  the  I.  C.  R.  refer  chiefly  to 
reriTor  under  the  Coart  of  Cb.  Beg.  Ir.  Act 
1850,  13  &  14  Vie^  c  89.] 

1.  It  is  necessary  to  obtain  the  Courtis  leare 
to  file  a  bill  of  rerivor  and  sapplement  before 
issue  Joined,  when  the  salt  has  not  wholly 
abated. — Coay^s  t.  CrosbUy  1  Jones,  579.  (£. 
E.) 

2.  When  a  cause  abates  by  the  sole  ptf.'s 
death,  and  it  becomes  necessary  to  file  a  bill 
of  reriTor  and  supplement,  that  may  be  done 
without  obtaining  the  Court's  order. 

But  when  the  cause  abates  by  the  death  of 
one  of  several  defts.,  and  it  becomes  neces- 
sary to  file  a  bill  of  reriTor  and  supplement, 
the  leave  of  the  Court  must  first  be  obtained. 
Bnmm  t.  AOen,  3  L  £.  B.  503.    (£.£.) 

3.  After  a  decree  to  account,  the  bar  to  the 
right  of  reriving  the  suit,  which  arises  from 
delay  in  the  proceedings,  depends  altogether 
upon  the  discretion  of  the  Court. 

After  a  decree  to  account,  the  Court  will 
entertain  a  bill  of  reriror  at  any  time  within 
twenty  years,  unless  there  has  been  such  a 
Tariation  of  the  rights  of  parties  as  to  occa- 
sion danger  of  working  positive  injury  and 
injustice  to  other  persons. 

After  a  decree  to  account,  either  party 
might  have  forced  on  the  suit,  and,  therefore, 
one  cannot  object  iacAes  to  the  other. — Hig- 
gins  y.  SAaw,  2  Dr.  &  War.  356 ;  1  Con.  &  L. 
400.    (C.) 

4.  Form  of  decree  on  bill  of  revivor  and 
supplement  in  a  suit  for  partition,  when,  after 
the  former  decree,  some  of  the  parties  inter- 
ested in  the  estate  die.  having  devised  that 
interest ;  and  when,  after  proceedings  taken 
under  the  former  commission,  but  before  its 
return,  some  of  the  commissioners  of  peram- 
bulation die. — Herbert  v.  Beerhaven^  5  I.  £.  B. 
23.    CE.E.) 

5.  In  1794  there  had  been  a  decree  in  the 
Court  of  Ch.  for  the  sale  of  a  term  in  settled 
estates,  to  pay  incumbrances.  At  the  sale,  in 
1806,  the  purchaser  procured,  by  fraud  and 
contrivance,  a  conveyance  of  the  fee  and 
inheritance  instead  of  the  term,  and  went 
into  possession  thereof.  The  first  tenant  in 
tail,  being  no  party  to  this  conveyance,  in 
1822  filed  a  bill  to  set  aside  the  sale  as  void 
against  him ;  to  have  the  purchaser  declared 
a  trustee  for  him ;  and  for  an  account  of 
mesne  rates.  In  1823  the  purchaser  answered, 
and  no  further  proceedings  were  had  until 
1839,  when  a  bill  of  revivor  and  supplement 
was  filed  against  the  personal  representative 
and  devisees  of  the  purchaser.  Hdd^  that 
the  length  of  time  permitted  to  elapse  was  no 
bar  to  the  principal  relief  sought,  but  the 
account  of  mesne  rates  was  d&ected  only 
from  the  filing  of  the  bill  of  revivor  and  sup- 
plement in  1839,  from   which   period  also 


interest  was  to  be  allowed  on  sums  for  which 
the  defendants  were  entitled  to  credit.  By 
reason  of  the  great  delay,  plaintiff  was  not 
entitled  to  costs. — ThamhiU  v.  Glover ^  3  Dr.  4b 
War.  195.    (C.) 

6.  An  executor  filed  a  bill  before  probate, 
and  died  without  having  proved  his  testator's 
will.  Subsequently  the  present  plaintiff  ob- 
tained letters  of  aidministration,  c.  t.  a.,  and 
filed  a  simple  bill  of  revivor  to  continue  the 
suit.  Held,  that  such  a  bill  could  not  be 
maintained! 

Though  it  is  generally  true  that  an  objec- 
tion to  a  bill  of  revivor  ought  to  be  taken  by 
plea  or  demurrer,  yet,  when  the  plaintiff  in 
his  bill  of  revivor  misrepresents  the  character 
which  he  fills,  the  objection  may  be  taken  at 
the  hearing — Stuctrt  v.  Burrowes,  Dr.  Bep.  teii»p, 
Sugd»n,265.    (C.) 

7.  The  sole  defendant  died  after  answer. 
A  bill  of  revivor  and  supplement  was  filed 
against  his  executor  and  devisees.  The  latter 
did  not  answer.  The  proper  course  is,  to 
take  the  bill  pro  confesto  against  the  devisees, 
and  not  to  set  down  the  cause  to  be  heard 
pro  con/esso  against  all  the  defts. — Bumtidt  v. 
Mayne,  8  L  £.  B.  97.    (B.) 

8.  A  cause  abated  by  ptf.'s  death  in  1829. 
In  1836  a  bill  of  review  was  filed.  In  1841  an 
order  to  revive  was  made.  Held,  that  it  could 
not  be  successfully  objected  that  the  cause  had 
not  been  effectually  continued.     ■ 

Sembie — ^There  is  not  a  rule  requiring  a  bill 
of  revivor  for  any  purpose  to  be  filed  within 
six  years  after  the  abatement — Foster  v. 
M'Mahon,  11  I.  E.  B.  287.    (C.) 

9.  When  a  personal  representative  sues  or 
is  sued,  and  ales,  the  aclministrator  de  bonis 
turn  may  proceed,  or  be  proceeded  against  by 
bill  of  revivor,  or  by  bill  of  revivor  and  sup- 
plement. He  is  not  bound  so  to  frame  his 
bill;  he  may  at  his  election  file  an  original 
bill. 

An  administrator  obtained  a  decree  decla- 
ring a  judgment  to  be  held  on  trusts.  The 
judgment  was  fraudulently  assigned,  and  the 
administrator  de  bonis  non  filed  a  bill  stating 
the  proceedings  in  the  original  suit ;  making 
the  assignee  a  party ;  praying  that  he  might 
be  declared  entitled  to  the  benefit  of  the 
decree,  and  accounts  and  enquiries  thereby 
directed,  and  to  an  assignment  of  the  judg* 
ment ;  or  original  relief,  if  he  was  not  entitl^ 
to  the  benefit  of  the  suit  and  decree.  Held^ 
on  demurrer,  that  the  bill,  being  an  original 
bill  as  to  the  assignee,  the  ptf.  could  not  have 
proceeded  by  bill  of  revivor;  and  although 
the  bill  might  have  been  framed  as  a  bill 
of  revivor  and  supplement,  as  against  the 
representative  of  the  deft,  in  the  original 
suit,  it  was  sustainable  as  against  him  either 
as  an  original  bill,  or  as  an  original  bill  in  the 
nature  of  a  supplemental  bill. 

The  57th  G.  Bule  does  not  apply  to  an  ori- 
ginal bill  in  the  nature  of  a  supplemental  bill. 
Bca^/Uld  V.  CShauffknessg,  12  I.  E.  B.  63.  (B.) 
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[PRACTICE^BILL^DISMISSAL  OF.] 


1.  Practice  on  reTiriiig  a  cause  petition 
matter  abated  by  the  death  of  a  sole  peti- 
tioner.—iVaaon  V.  Peardy  2  L  C.  R.  663 ;  6  L 
Jur.847.    (R.) 

2.  Order  on  motion  for  leave  to  file  a  peti- 
tion of  reriror  and  supplement. — Johnson  v. 
MacUkn,  2  I.  C.  B,  669 ;  6  I.  Jur.  161.   (R.) 

8.  The  Conrt  has  not  power  to  order  ser- 
Tice  out  of  the  jurisdiction  of  the  notice  of  a 
suggestion  to  revive  a  suit. — Rossborough  v. 
B^se,  8  I.  C.  R.  489.    (C.) 

i.  Liberty  to  file  a  petition  of  revivor 
merely  may  be  obtained  by  motion  of  course  ; 
notice  ought  to  be  served  when  it  is  sought  to 
file  a  petition  of  revivor  and  supplement. — 
Williamson  v.  Tuckey,  7  L  Jur.  N.  S.  276.  (R.) 

6.  A.  had  against  B.  a  claim  for  an  appor- 
tionment of  a  gale  of  rent  allocated  and  paid 
to  B.  by  the  receiver  in  the  cause.  In  ano- 
ther cause  A.  and  B.  were  entitled  to  portioiis 
of  the  interest  on  a  mortgage.  Pending  the 
latter  suit  B.  assigned  his  claim  to  C.  In  it 
sums  were  allocated  to  A.  and  C.  in  respect 
of  their  claims.  On  motion  by  A.  the  Court 
refused  to  pay  the  claim  for  apportionment 
out  of  the  sum  allocated  to  C. — husseUy.  Bar- 
rinqton;  Barrington  v.  Grady ;  Barrington  v. 
£.,  16  I.  C.  R.  175.    (R.) 

6.  An  order  to  file  a  bill  of  revivor  and 
supplement  will  not  be  made  on  a  motion 
ex  parte. — Connor  v.  Reeves,  16  I.  C.  R.  398. 
(R.) 


XVn.»  Bill,  Supplemental, 
[See  also  Pleading,  II.  8,  4,  5]. 

7.  Liberty  to  file  a  supplemental  bill,  in  the 
nature  of  a  bill  of  review,  refused  to  a  deft., 
because  the  defence  sought  to  be  introduced 
was  originally  within  his  means  of  knowledge, 
and  was  inconsistent  with  the  defence  before 
relied  on. — Blake  v.  Foster,  Beat.  Rep.  461. 
(C.) 

8.  A  supplemental  bill  was  filed  merely  to 
bring  before  the  Court  a  tenant  in  tail  who 
had  come  into  being  since  the  pronouncing  of 
the  decree  in  the  original  cause.  All  the 
defts.  in  that  cause  appeared  at  the  hearing 
of  the  supplemental  suit.  Held,  that,  since 
they  appeared  in  consequence  of  a  notice  by 
the  pti.,  they  were  entitled  to  their  costs  of 
the  hearing  against  ptf.,  who  should  not  have 
those  costs  lover.— tfb/^ca  v.  Blake,  1  Dr.  & 
Wal.  878.    (C.) 

9.  Ptf.  charged  B.,  named  a  deft.,  to  be  out 
of  the  jurisdiction,  but  omitted  to  pray  process 
against  him  on  his  coming  within  it.  Held, 
that  ptf.  was;  nevertheless,  entitled  to  the 
costs  of  a  supplemental  suit  instituted  to 
compel  him  to  join  as  a  conveying  party  in 
the  deed  to  the  purchaser  under  the  decree. — 
Oldham  V.  WiMns,  1  Dr.  &  Wal.  717.    (C.) 


10.  The  8  &  4  Vic,  c.  107,  a.  41,  applies  to 
ptfs.  only.  When  the  assignee  of  an  insolvent 
deft,  dies,  a  supplemental  bill  is  necessary  to 
bring  the  new  assignee  before  the  Court. — 
Meagher  v.  O^Mara,  Fl.  &  K.  269.    (R.) 

11.  After  the  original  cause  was  set  down  in 
the  Chancellor's  list  for  hearing,  one  deft,  be- 
came insolvent.  Ptf.  filed  a  supplemental 
bill,  bringing  the  insolvent's  assignee  before 
the  Court.  The  time  for  answering  having 
expired,  the  supplemental  cause  was  set  down 
in  the  Rolls  list,  to  be  heard  on  bill  pro  con- 
fesso  against  the  assignee,  the  original  cause 
being  still  unheard.  Held,  that  there  could 
not  be  in  the  supplemental  cause  a  decree 
before  the  original  cause  was  heard,  since 
otherwise  there  would  be  two  decrees;  and 
that,  therefore,  the  supplemental  cause  must 
be  set  down  to  be  heard  along  with  the  origi- 
nal cause.— 5miM  v.  Chichester,  2  L  £.  R.  32. 
(R) 

12.  It  is  improper  to  move  for  leave  to  file  a 
supplemental  bill,  either  before  or  after  issue 
joined,  since  no  order  is  necessary  for  that 
purpose.— JSTnoz  v.  ^.,  2  L  E.  R  33.    (R.) 

13.  Whenever  an  old  interest  is  transmitted 
to,  or  a  new  interest  vested  in  a  new  party, 
after  the  suit's  institution,  that,  strictly  speak- 
ing, is  supplemental  matter,  though  it  occurs 
before  issue  joined.  In  some  cases,  however, 
the  new  party  has  been  brought  before  the 
Court  by  amendment. — Carnegie  v.  Johnson,  3 
I.  E.  R.  197.    (E.E.) 

14.  Semble — When  a  ptf.  has  not  any  right 
to  file  his  original  bill,  a  subsequently  accru- 
ing right  cannot  be  made  a  ground  for  bringing 
the  matter  before  the  Court  by  way  of  revivor 
and  supplement. — Byrne  v.  B.,  4  I.  E.  R.  621 ; 
2  Dr.  &  War.  71 ;  I  Con.  &  L.  189.  (C.)— 
[Affg. :  Fl.  &  K.  486.    (R.)] 

15.  When,  after  decree,  the  principal  deft.'s 
interest  was  assigned,  the  assignee  was  not 
permitted  to  intervene,  without  being  made  a 
partv  by  supplemental  bill. — Crofts  y,  MitcheO, 
6LE.R.  373.    (R.) 

16.  When  ^  deft,  becomes  insolvent  pending 
the  suit,  the  provisional  assignee  is  properly 
made  a  party  to  the  suit  by  supplemental  bilL 
—Roddy  V.  Molloy,  18  I.  E.  R.  90.    (R.) 

17.  The  principles  on  which  the  Court  acts 
in  allowing  supplemental  and  amended  bills 
are  applicable  to  cause  petitions  under  the 
Ch.  Reg.  Act.  The  Court  therefore  refused 
leave  to  file  a  supplemental  petition,  bv  which 
an  entirelv  new  case  was  made,  after  a  decretal 
order  had  been  pronounced  on  the  original 
petition,  and  an  issue  had  been  tried  at  law 
under  \t,—Ur(juhart  v.  Deey,  2  I.  C.  R.  97 ;  4 
L  Jur.  134.    (k) 

18.  The  Master,  on  a  cause  petition  nnder 
the  16th  sec,  appointed  a  receiver  over  lands 
to  pay  a  judgment  debt  A  third  person 
claimed  to  be  entitled  to  the  rents  nnder  a 
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leas«  made  after  the  judgment.  The  Court 
gave  leave  to  file  a  supplemental  petition  to 
set  aside  the  lease,  but  offered  no  opinion 
whether  that  was  the  proper  course. —  Wood- 
house  V.  Molonif^  7  I.  Jur.  38.    (R.) 

1.  The  Lord  Chancellor  has  not  jurisdiction 
to  entertain  an  application  for  liberty  to  use 
new  CTidence  upon  a  re-hearing  of  a  cause 
before  the  Court  of  Appeal.  Such  evidence 
must  be  put  in  issue  by  a  supplemental  peti- 
tion in  tne  nature  of  a  bill  of  review.  The 
application  for  liberty  to  file  it  must  be  made 
at  the  Bolls  Court. — Barton  v.  Sanq)son,  3  L 
Jut.  N.  S.  71.    (C.) 

2.  When  a  supplemental  petition,  in  the 
nature  of  a  bill  of  review,  has  been  filed,  this 
Court  has  jurisdiction,  under  the  19  &  20  Ftc., 
c.  92,  to  hear  the  supplemental  petition  along 
with  the  re-hearing  of  the  decree  in  the  origi- 
nal cause ;  and  the  proper  practice  is,  to  set 
down  such  petition  for  hearing  before  the 
Court  of  Appeal,  along  with  the  re-hearing  of 
the  decree  appealed  from. — Barton  v.  Sandftsony 
3  L  Jur.  N.  S.  71.    (C.A.) 

3.  A  supplemental  petition,  in  the  nature  of 
a  bill  of  review  founded  on  newly  discovered 
facts,  cannot  be  maintained  when  the  newly 
discovered  facts,  if  previously  known,  would 
not  have  influenced  the  decree  of  which 
complaint  is  made,  but  would  have  merely 
induced  the  party  complaining  of  the  decree 
to  take  a  dinerent  course  in  the  original  suit. 
—Nason  v.  Peard,  10  L  C.  B,  233 :  5  I.  Jur. 
N.  S.  137.    (C.) 

4.  When  a  supplemental  petition,  in  the 
nature  of  a  petition  of  review  on  newly  dis- 
covered matter,  has  been  filed,  the  original 
cause  must  be  re-heard  before  the  Court  of 
C.  A.,  simultaneously  with  the  supplemental 
petition. 

For  this  purpose,  the  original  petitioh  should 
he  set  down  in  the  Chancellor's  list  of  causes, 
and  the  order  for  re-hearing  should  direct 
that  the  supplemental  petition  be  heard  to- 
gether with  It, — [Barton  v.  Sampson,  3  I.  Jur. 
N.  S.  71,  followed.]— i2acfc/i7^v.  Ormey  6  I.  Jur. 
N.  S.245.    (C.A.) 

5.  A  principal  made  to  his  Agent  two  leases, 
which  the  Court  set  aside.  The  agent  sub- 
leased part  of  the  lands  to  two  tenants.  One 
sub-lease  was  made  before,  and  the  other  after 
the  filing  of  the  cause  petition  impeaching 
the  original  leases,  which  was  not  registered 
as  a  lispendensj  nor  was  any  notice  of  it  served 
on  the  sub-tenants.  The  Court  refused  an 
injunction  to  dispossess  them,  and  put  the 
petitioner's  representative  into  possession;  but 
directed  the  motion  to  stand  over  to  let  a 
supplemental  petition  be  filed  against  the 
snD-tenants. —  beoghegan  v.  Blackstock,  6 1  Jur. 
N.  S.  28.    (B.) 

6.  If  the  decree  in  the  original  suit  merely 
directs  a  common  account  against  an  agent,  a 
decree,  charging  him  with  what  he  might  with- 
out wilful  default  have  received,  cannot  be 


made    in    a   supplemental   suit. — Connor   v. 
Beeves,  16  I.  C.  K.  398.    (B.) 

XVm.    Cause    oenerallt:    Adjoubhiko, 
Advancino,  Consolidatiso,  Bb- 

STORINO,    BeTAININO,    AND   SpEKD- 

nio. 
ISee  30  &  31  Fic,  c.  44 :  G.  O.  1867.] 

1.  GeneraUff, 

2.  Adjoumtng, 

3.  Advancing, 

4.  Consolidating. 

5.  Restoring, 

6.  Retaining. 

7.  Speeding, 

Bbspbctinq    Costs  of  a  Cause  SrAimnro 

OVER,  OB  BEING  8TBUCK  OUT  OF  THB 

List.    See  Pbactice,  Costs. 
See  Pbactice,  heabino  and  setting   down 
Causes.     Pbacticb,  Bill  Dismissal 
OF.    Pleading,  Bill,  Dismissal  of. 


XYin.  1.  Cause  generaOg, 

7.  If  a  female  deft.,  against  whom  process 
has  issued,  marries  pending  the  suit,  the  pro- 
cess will  be  continued  against  her  and  her 
husband. — M^Namara  v.  Lysaght,  H.  &  J.  623. 
(E.E.) 

8.  An  order  allowing  a  plea  of  the  Statute  of 
Limitations  does  not  put  the  cause  out  of 
CoviTt,—Uowlett  V.  Lambert,  Flan.  &  K.  693. 
(B.) 

9.  When  no  proceedings  have  been  taken 
affainst  a  deft,  within  a  year,  the  cause  is  out 
01  Court  as  to  him,  although  proceedings  have 
been  taken  within  that  time  against  other 
defts.—Bartleg  v.  Davis,  Flan.  &  K.  620.    (B.) 

10.  The  ptf .  entered  a  rule  to  confirm  the  re- 
port, and  the  order  that  the  cause  be  set  down 
to  be  heard  on  report  unexcepted  to,  and 
merits,  on  the  same  day.  The  deft,  afterwards 
excepted  to  the  report.  Held,  that  the  cause 
was  irregularly  set  down,  that  it  should,  there- 
fore, be  struck  out  of  the  list,  and  that  the  ptf. 
should  pay  the  costs  of  the  day. — Scully  v.  S,, 
3LE.  fc384.    (E.E.) 

11.  Upon  a  hearing  upon  a  special  finding 
bv  the  Master,  the  Court  is  confined  to  the 
altematlTes  thereby  ^nt.-Montgomery  y.  South- 
well, 2  Con.  &  L.  263  ;  3  Dr.  &  War.  171.   (C.) 

12.  Order  of  hearing  counsel: — First,  leading 
counsel  for  ptf.:  then  the  junior  upon  the  evi- 
dence ;  then  the  deft.'s  three  counsel :  and  the 
second  counsel  for  the  ptf.  to  reply. — Tcyhr  v. 
T.,  2  Con.  &  L.  422.    (C.) 

13.  When  no  proceeding  has  been  taken  by 
the  ptf.  in  the  cause,  nor  by  a  deft,  within  the 
year,  the  cause  is  out  of  Court  as  relates  to 
that  deft.,  though  another  deft,  may  have 
taken  a  proceeding  within  the  year. — Hodges 
V.  Barton,  8  L  £.  B.  38.    (B.) 

14.  A  cause  was  set  down  for  hearing,  but, 
being  defective  for  want  of  parties,  stood  over 
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generally.  No  farther  proceediDgs  were  taken 
in  the  cause.  Upon  motion  of  the  defts.,  more 
than  a  year  afterwards,  the  biU  was  dismissed 
for  want  of  prosecution.— i/uo^M  t.  MaitlancL 
8I.E.R.98.    (B.) 

1.  Ptf.*8  solicitor  is  entitled  to  give  out 
briefs  an'd  fees  to  counsel  upon  the  day  on 
which  he  sets  down  the  cause  to  be  heard />ro 
cm/esso.^Ivie  v.  GaAan,  9  I.  £.  R.  223.  (B.) 

2.  After  the  report  and  final  decree  in  the 
cause,  the  Court  will  permit,  at  the  instance  of 
the  party  having  the  carriage  of  the  cause, 
judgment  creditors  concurring  in  the  sale 
to  come  in  and  prove  their  demands,  with  li- 
berty to  surcharge  and  falsify  the  accounts 
already  taken  in  the  cause ;  it  being  for  the 
advantage  of  all  parties,  and  to  save  the  ex- 
pense and  delay  of  a  supplemental  suit. — 
Clarke  v.  Jessop,  10  I.  E.  R.  40.    (R.) 

8.  The  defts  appeared  by  the  same  solicitor 
on  the  7th  of  Oct.  1845,  and  on  the  19th  of 
Jan.  1846  several  joined  in  filing  an  insufB- 
cient  answer.  A  further  answer  was  filed, 
which  was  also  excepted  to,  and  reported  in- 
sufficient, and  thus  ptf.  did  not  obtain  a  full 
answer  from  any  deft,  until  the  2nd  of  Dec. 
1846.  He  served  notice  In  that  month,  to 
take  the  bill  as  confessed  against  the  defts. 
who  had  not  answered  at  all,  and  also  aeainst 
those  who  had  not  answered  fully.  Held,  that 
the  cause  was  not  out  of  Court  as  to  the  defts. 
who  had  not  answered,  or  those  who  had  not 
answered  fully,  and  the  motion  was  granted. — 
Birch  V.  WaUh,  10  I.  E.  R.  203.    (R.) 

4.  Although  a  suit  be  totally  abated  by  a  sole 
ptf.  assigning  away  his  interest  or  becoming 
insolvent,  it  is  yet  capable  of  being  continued 
so  as  to  allow  the  benefit  of  it,  under  this  doc- 
trine, to  creditors  proving  charges  under  a  de- 
cree made  in  a  suit  seeking  the  continuance 
and  benefit  of  the  abated  suit.  When  the 
original  ptf.  made  an  assignment  by  deed  for 
the  benefit  of  creditors,  one  trust  of  which 
was  to  continue  the  abated  suit,  and  ori- 
ginal bills  in  the  nature  of  bills  of  revivor  and 
supplement  were  filed  by  the  trustee,  and  a 
c.  q.  t,  of  this  deed,  stating  it,  and  praying  the 
benefit  of  the  abated  suit,  the  receiver  ap- 
pointed in  which  was  continued,  a  decree  made 
and  entitled  in  the  new  suits  only,  without  re- 
ferring to  the  abated  one,  but  reciting  amone 
the  evidence  the  proceedings  in  it,  was  Held, 
to  be  such  a  decree  as  entitled  creditors  prov- 
ing charges  under  it  to  the  benefits  of  the 
abated  suit  for  this  purpose. 

The  practical  application  of  Lord  Redes- 
dale's  classification  of  bills  observed  on. — 
Bennett  v.  Bernard,  10  I.  E.  R.  684.    (C.) 

5.  The  Court  has  authority  to  permit  the 
assignee  of  a  judgment  creditor  to  continue 
proceedings  in  his  own  name.  But  when  the 
original  proceedings  have  been  taken  by  a 
trustee,  and  an  assignment  has  thus  been  ren- 
dered necessary,  the  Court  will  not  give  the 
costs  of  the  motion  to  continue.  —  Weir  v. 
Or»w6y,  1 1.  Jur.  283.    (R.) 


6.  A  cause  is  not  out  of  Court  as  against 
a  deft,  for  whom  a  parliamentary  appearance 
has  been  entered,  though  more  than  a  year  has 
elapsed  since  such  appearance. 

But  the  Court  will  exercise  a  discretion  in 
granting  or  withholding  an  order  pro  con/esMo 
in  such  a  case,  and  will  not  be  bound  to  act  on 
an  old  parliamentary  appearance. 

In  this  case  the  parliamentary  appearance 
was  entered  in  Nov.  1846 ;  an  order  pro  con- 
festo  was  granted  in  April  1849. — Blakatey  v. 
jB.,  13 1.  E.  R.  84.    (R.) 

7.  At  the  hearing  of  cause  petitions,  of  which 
notice  has  been  served,  junior  counsel  should 
be  retained  to  open  the  petition,  as  in  causes. 
—Russell  V.  Bewin,  1  I.  C.  R.  62,  note,    (C.) 


XVlll.  2.  Adjourning  a  Cause, 

8.  It  appeared  at  the  hearing  that  D.,  a 
deft  charged  only  in  his  individual  capacity, 
was  also  a  necessary  party  as  representative  of 
M.,  deceased.  On  that  ground,  the  Court  re- 
fused to  order  the  cause  to  stand  over,  or  to 
oblige  ptfs.  to  amend,  but  directed  an  account 
of  M.'8  assets,  though  not  prayed  by  the  bill^; 
with  liberty  for  D.  to  rely  in  the  office  on  any 
defence  which  he  might  have  made  at  the 
hearing,  if  he  had  been  charged  by  the  bill  in 
his  representative  capacity. — Phillips  v.  P.,  1 
I.  E.  R.  179.    (C.) 

9.  Semble — ^When,  on  the  construction  of  a 
deed,  there  is  a  reasonable  doubt  whether  the 
party,  who  Is  charged  as  entitled  to  the  first 
estate  of  Inheritance,  has  that  estate,  the 
Court  will  allow  the  cause  to  stand  over  to  be 
amended  by  bringing  before  the  Court  the 
person  who,  if  the  party  charged  as  tenant  in 
tail  takes  only  a  life  estate,  would  indispu- 
tably represent  the  inheritance. —  WhxUejf  v. 
Morgan,  2  Dr.  &  Wal.  330.    (C.) 

10.  When  a  deft.,  by  his  answer,  insists  that 
he  is  a  purchaser  for  value,  and  without 
notice,  proof  of  payment  of  the  purchase 
money  is  an  essential  part  of  the  defence.  If, 
at  the  hearing,  deft,  fails  to  prove  this,  the 
Court  will  not  allow  the  cause  to  stand  over  to 
enable  deft,  to  supply  that  defect. — MoUmy  v. 
-fiTemon,  2  Dr.  &  War.  31.    (C.) 

11.  On  showing  cause  against  an  injunction 
obtained  on  a  possessory  bill,  the  Court  can- 
not order  the  cause  to  stand  over,  with  liberty 
to  amend  the  bill  by  putting  in  issue  matter 
not  stated  in,  or  exactly  consistent  with  it : 
such  a  motion  Is  analogous  to  the  final  hearing 
of  an  ordinary  cause. — CongUton  v.  Mitchell,  12 
LE.  R.34.    (C.) 

12.  The  Court  refused  to  stay  a  mortffagee's 
suit  after  a  decree  in  another  creditor  s  suit, 
in  which  the  ptf.  was  a  puisne  judgment  cre- 
ditor, who  filed  his  bill  within  a  year  of  the 
entry  ot  his  judgment,  and  whose  right  to  a 
sale  of  the  estate  depended  on  setting  aside  a 
settlement  puisne  to  the  mortgage  under  which 
no  tenant  In  tall  was  in  esse. 

If  a  prior  mortgagee  does  not  insist  on  being 
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redeemed  at  the  first  hearing,  he  cannot  do  so 
at  the  final  hearing. — Fotter  t.  Ker,  12  I.  £.  R. 
61.    (C.) 

1.  When  affidarits  are  filed  so  recently  that 
thej  cannot  be  answered  before  the  hearing, 
the  Conrt  will,  if  the  filing  parties  insist  on 
using  the  affidavits,  allow  the  petition  to  stand; 
and  make  those  who  cause  the  delay  pay  the 
costs  thereby  occasioned. — Ftggis  v.  JF\,  4  I. 
Jnr.  273.    (C.)    Anderson  v.  (yUormor,  ibid. 


JLVJJl.  3.  Advancing  a  Cause. 

2.  In  a  creditor's  suit  the  ptf.  obtained  a 
decree  to  account.  Afterwards,  and  before 
the  decree  was  made  up,  the  ptf.  was  paid  his 
demand. 

The  ptf.  haying  neglected  to  prosecute  the 
suit,  the  Court  gave  the  carriage  thereof  to  a 
third  person,  who  alleged  himself  to  be  a 
creditor  of  the  deceased. — Hines  v.  0*Keeffe, 
2  Jon.  624.    CE.E.) 

3.  A  cause  ought  not  to  be  transferred 
from  the  long  to  the  short  cause  list,  when  it 
inTolves  the  decision  of  any  point  requiring 
argument.  —  Kane  r.  Johnson^  I  I.  £.  B.  279. 
(E.E.) 

4.  Some  of  the  def ts.  had  been  serred,  out 
of  the  jurisdiction,  with  subpoenas,  but  did  not 
appear.  None  of  them  had  answered  the  bill, 
although  the  time  allowed  had  expired  as  to 
alL  Heldj  that  the  case  came  within  the  25th 
G.  O. ;  that  parliamentary  appearances  should 
be  entered  for  the  def  ts.  who  had  been  served 
oat  of  the  jurisdiction  ;  and  that  the  cause  be 
let  down  for  hearing  pro  con/esso. — Fitz  Gerald 
y.  Qfiinian,  12  L  £.  K  398.    (£.£.) 


XVm.  4.  Consolidating  Causes, 

5.  The  Conrt  will  not,  under  the  13  &  14 
Fic.,  c.  89,  s.  28,  consolidate  petitions,  unless 
it  clearly  appears  that  no  injustice  can  be 
done  thereby. — Lysaght  y.  X.,  3  I.  Jur.  162. 
(C.) 

6.  The  Court  will  not,  on  the  application 
of  a  ptf.,  consolidate  a  suit  in  which  a  decree 
to  account  has  been  made,  with  one  which  has 
not  reached  that  stage  of  proceeding. — Goold 
▼.  C,  4  L  Jur.  86.    (C.) 


XVm.  5.  Restoring  a  Came;  Reinstating. 

(The  cases  in  the  Ir.  Ch.  Rep.  refer  to  the 
dismissal  of  petitions  for  want  of  prosecution, 
reinstating,  &c.] 

7.  A  motion  to  restore  a  cause  petition,  dis- 
missed for  want  of  prosecution,  should  not  be 
granted  as  a  matter  of  course.  There  must  be 
special  circumstances,  and  it  must  appear  that 
substantially  justice  would  be  defeated  if  the 
Court  were  to  refuse  the  application. — Cassan 
T.  Carr,  2  L  C.  B.  677 ;  6  L  Jur.  178.    (R.) 

8.  Order  to  reviye  a  cause  petition  under 
the  Ch.  Reg.  (Ir.)  Act  1850,  the  suit  having 


abated  by  the  death  of  one  of  the  respondents. 
—Ryall  V.  Farmer,  6  L  Jur.  377.    (R.) 

9.  A  cause  petition  was  filed  on  the  25th 
February.  The  respondent's  time  for  filing 
affidavits  was  extended  to  the  14th  of  April. 
The  petitioner  applied  to  set  down  the  petition 
for  hearing  on  the  26th  Nov.  The  Riegistrar 
refused  to  set  it  down,  as  he  was  of  opinion 
that  the  two  whole  terms  were  expired  under 
the  27th  G.  O.  The  Court,  on  motion,  allowed 
the  petition  to  be  reinstated. 

Qtusre — Whether  two  whole  terms  were  to 
be  counted  from  the  twenty-one  days  after 
filing  the  petition,  or  from  the  end  of  fourteen 
days  after  the  16th  of  April,  the  day  to  which 
the  time  for  respondents  filing  affidavits  was 
extended  ?—M*Donnel  v.  M.  G.  W.  Railway 
Co.,  6  I.  Jur.  129.    (R.) 

10.  An  order  for  liberty  to  file  interrogatories 
does  not  imply  an  extension  of  the  time  for 
setting  down  the  cause ;  and,  unless  such 
order  for  extension  is  obtained,  the  petition 
will  stand  dismissed,  pursuant  to  the  27th  G. 
O.,  as  if  there  had  been  no  such  order. 

The  Court  may,  in  such  case,  allow  the  peti- 
tion to  be  reinstated. — Montgomery  v.  Mayne, 
7  L  Jur.  284.     (R.) 

11.  When  a  petitioner  becomes  bankrupt 
before  the  petition  stands  dismissed  by  the 
27th  G.  O.  of  1861,  the  suit  is  not  affected  by 
that  order. 

In  such  a  case  the  proper  course  is  to  move 
that  the  petition  do  stand  dismissed  unless 
the  assignee  file  a  supplemental  bill  within  a 
time  to  be  limited  by  tne  Court. 

But  when,  pendente  lite,  a  petitioner  volun- 
tarily assigns  his  property,  the  suit  is  not 
thereby  abated,  and  is  therefore  within  the 
operation  of  the  27th  G.  O. 

In  the  latter  case  leave  to  reinstate  the 
petition  may  be  given  on  pa3rment  of  the  costs 
of  the  motion. — Maxwell  y.  Read,  16  I.  C.  R. 
133.    (R.) 

12.  A  cause  petition,  which  stood  dismissed 
under  the  27th  G.  O.  of  1851,  was  reinstated, 
upon  the  sole  ground  (although  some  pro- 
ceedings had  been  had  upon  it,  and  there  had 
been  some  delay  on  a  respondent's  part)  that 
the  petitioners  were  minors ;  but  only  on 
payment  of  respondents'  costs  of  the  motion 
within  ten  days  after  taxation.  Otherwise 
the  motion  to  stand  refused  with  costs,  with- 
out further  order. — Thompson  v.  Thomas,  II 
I.  Jur.  N.  S.  143.    (R.) 

13.  An  order  extended,  beyond  the  day  upon 
which  the  petition  would  stand  dismissed 
under  the  27th  G.  O.  of  1861,  the  petitioner's 
time  to  file  affidavits  in  reply.  Upon  motion 
for  liberty  to  set  down  the  cause  for  hearing, 
although  two  terms  had  elapsed  since  the  an- 
swer was  filed,  and  that,  if  necessary,  the 
cause  might  be  reinstated,  the  Court,  without 
special  ground,  reinstated  the  petition. — Arm* 
strong  y.  A.,  17  I.  C.  R.  132.     (R.) 
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Xvill.  6.  Retaining  a  Cause, 

1.  Retaining  the  bill,  and  giving  the  party 
liberty  to  bring  an  ejectment,  is  substantially 
the  same  as  directing  an  issne. — Blackwood  v. 
Gregg,  H.  &  Jon.  310.    (E.E.) 

2.  The  bill  charged  that  the  ptf.'s  ancestor's 
alleged  will  was  a  forgery,  and  prayed  an 
issne  : — ^Whether  it  was  his  will  or  not  ?  and 
that  the  defts.  might  be  restrained  from  setting 
np  temporary  bars.  The  cause  was  heard 
upon  sequestration  against  the  devisees  named 
in  the  will.  Held,  that  the  Court  could  only 
decree  the  bill  to  be  retained,  with  liberty  to 
the  ptf.  to  bring  an  ejectment,  and  that  the 
defts.  be  restrained  from  setting  up  temporary 
bars. — Nelson  v.  Averell,  2  Jon.  782.    (E.E.) 

8.  A  cause  petition  filed  in  1854  was  allowed 
to  be  amended  by  stating  the  death  of  A.,  a 
respondent,  in  1850,  intestate ;  that  B.,  his 
heir-at-law,  was  heir-at-law  of  the  mortgagee, 
and  as  such  claimed  to  be  entitled  to  part  of 
the  fund  in  Court ;  and  by  naming  him  as  a 
respondent.  The  time  being  about  to  expire 
within  which  the  cause  could  be  set  down,  the 
notice  of  motion  asked  that  it  should  be  re- 
tained for  a  longer  time.  This  was  refused 
with  costs. — Irvine  v.  De  Ryiher^  7  I.  Jur.  225. 
(R.) 

4.  The  Chancery  Registry  Offices  being  open 
during  vacation  on  only  two  days  in  each 
week,  the  last  day  for  application  fell  on  a 
day  between  those  on  whrch  the  office  was 
open.  A  petition  filed  on  the  next  office  day 
was  retained. 

The  proper  course  is  to  apply  to  extend  the 
time.—  Wilmot  v.  Aylmer,  6  I.  Jur.  N.  S.  26. 
(C.A.) 


8.  A  dismissed  petition  cannot  be  reinstated 
even  by  consent.  A  new  petition  must  be  filed. 
^Bal/e's  EstaU,  6  I.  Jur.  N.  S.  47.    CL.E.C.) 


XVIII.  7.  Speeding  a  Cause. 

6.  When  a  bill  has  been  amended  after  an- 
swer, and  notice  given  that  no  answer  is 
required  to  the  amended  bill,  the  ptf.  cannot 
set  down  the  cause  pro  confesso.  although  the 
deft,  has  served  notice  that  he  will  answer  the 
amendments. — Hamilton  v.  West,  12  I.  E.  R. 
422.    (R.) 

6.  In  a  suit  by  bill  and  answer,  after  decree, 
the  deft.'s  solicitor  died.  No  solicitor  was 
named  in  his  stead.  The  Court,  on  the  appli- 
cation of  the  deft,  having  carriage  of  the 
proceedings,  allowed  him  to  proceed  in  the 
suit  before  the  Master:  serving  the  other 
defts. — those  who  resided  out  of  the  jurisdic- 
tion by  substitution  of  service  or  otherwise — 
as  the  Master  should  direct. — De  Morin  y. 
^ewry,  5  I.  Jur.  N.  S.  300.    (R.) 

7.  A  cause  petition  was  not  set  down  for 
hearing  in  proper  time,  because  the  petitioner 
was  thrown  off  his  guard  by  a  pending  negotia- 
tion for  a  settlement,  and  an  understanding 
founded  on  an  unauthorised  arrangement  be- 
tween the  solicitors  as  to  the  hearing.  Motion 
to  reinstate  the  petition,  granted. — Shanney  v. 
O'Leary,  6  I.  Jur.  N.  S.  12.     (C.) 


XIX.  Cause,  Conduct  of. 

9.  In  a  creditor's  suit  ptf.  obtained  a  decree 
to  account,  but  was  paid  his  demand  before 
that  decree  was  made  up.  Ptf.  having  ne- 
glected to  prosecute  the  cause,  the  Court  gave 
the  carriage  of  the  suit  to  a  third  person, 
alleging  himself  to  be  a  creditor  of  the  de- 
ceased.—-&tn«  V.  O'Keeffe,  2  Jon.  625.  (E.E.) 

10.  A  receiver's  duty  is  to  collect  the  renta, 
but  not  to  assume  the  management  of  the 
cause. — CaUaqhan  v.  Reardon,  S.  &  Sc.  682. 
(R.)  [See  CaOaghan  v.  Reardon,  1  Cr.  &  Dix 
Notes  of  Cas.  231.    (R.)] 

11.  Semble — The  Court,  having  made  an 
erroneous  decree  to  account,  Is  not  bound  to 
continue  the  error  by  further  proceedings  in 
the  suit  taken  on  the  return  of  the  Master's 
report.-jRo6erte  v.  Hughes,  Beat.  Rep.  417.  (C.) 

12.  The  Court  will  not  re-hear  a  cause  in 
which  the  decree  is  not  made  up,  but  remains 
in  minutes. — The  Commrs,  of  Ch,  Don.  ff  Btq,  t. 
Hunter,  1  Dr.  &  War.  544.    (C.) 

13.  In  a  question  touching  the  carriage  of  a 
decree  for  a  sale,  in  two  suits,  the  solicitor, 
C,  in  the  first,  was  assignee  of  a  charge  prior 
to  the  ptf.'s,  and  it  was  in  that  cause  reported 
at  £1800,  but  in  the  second  cause  at  £900,  be- 
cause of  a  difference  in  the  accounts  decreed, 
— Held,  that,  C.  having  by  the  assignment  an 
interest  different  from  the  ptfs.,  the  carriage 
of  the  decree  should  be  given  to  the  ptfs.  in 
the  second  suit. — Keons  v.  Magawly,  7 1.  £.  R. 
603.    (C.) 

14.  The  106th  G.  Rule  does  not  apply  when 
a  decree  to  account  was  obtained  so  far  back 
as  twenty-five  years  ago,  and  the  suit  had 
since  abated  and  been  reviyed  several  times. 
—^Cavanagh  v.  Blake,  8  I.  E.  R.  616.    (E.E.) 

15.  When  a  property  has  paid  the  creditor 
having  the  carriage  of  the  jproceedings,  and 
the  residue  is  more  than  sufficient  to  pay  the 
remaining  creditors,  the  Court  will,  on  appli- 
cation, transfer  the  carriage  of  the  proceed- 
ings to  the  owner. — In  re  Lambert,  3  L  Jar. 
235.    (I.E.C.) 

Cateat. 

—  Against  Enrolment  of  Decree  or  Order.     S^m 

6.  O.  C1867),  107. 

—  In  Court  of  Probate,     See  Practice,  Pao- 

BATB,  20  &  21  Vic,  c.  79. 


Certificate  of  Clerk  of  Records  aki> 
Writs.  See  G.  O.  (1867),  76,  86,  96,  270, 
279. 


Certificate  of  Chief  Clerk.  See  30  &  81 
Vic,  c.  44,  ss.  140-142,  146.  149 ;  G.  O. 
(1867),  282-241,  243 ;  G.  O.  (1868),  under 
the  Companies  Act  (1862),  12,  28,  81,  56, 
66. 
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CEwraiCATK  OF  Mastbb.  See  Practicb, 
Ma^teb,  Befbbsncb  to,  &c.  See  30  & 
31  Vic^  c  44,  8S.  32,  34,  35,  36,  37. 

XX.  Cbktiorabi  and  Cebtioraju  Bill. 


(XX. 


a.)  Chjlncest. 

1.  Chancery  Regulation  (/r.)  Act 

1860  (13  &  14  Vtc,  c.  by.) 

a.  Generally. 

b.  Special  Case, 

2.  Summary  Order, 

(XX.  a.)  1.  Chancery  IiegulatioH(Ir.)  Act  IS50 
Q13  &  14  Tic,  c.  by.) 

a.  Generally, 

b.  Special  Case, 

{See  aUo  under  the  several  headings — Plead- 
ing, I,  14;  II,  18;  V,  26— Practice, 
Answeb,  Bill,  or  Petition,  &c.  &c.] 

1.  a.  Generally. 

1,  When  petitions  under  the  Ch.  Reg.  Act 
are  unnecessarily  prolix,  the  Court  will  direct 
the  Master  to  have  regard,  in  the  taxation  of 
costs,  to  the  matter  improperly  introduced. — 
Johistone  v.  Linde,  1 1.  C.  R.  19 ;  3  L  Jur.  3. 
(C.) 

2.  Cause  petitions  under  the  Ch.  Reg.  Act 
will  be  heard,  in  the  first  instance,  on  the 
petition,  and  affidavits  filed  in  opposition  to 
or  support  of  the  same,  and  on  the  answers  to 
any  interrogatories  filed. — Glascock  v.  Ross,  1 
LC.R.60.    {C.) 

8.  Interrogatories  having  been  annexed 
without  leave  of  the  Court  to  a  caase  petition, 
it  was  ordered  that  they  should  be  allowed  to 
stand;  costs  occasioned  by  them  were  reserved 
until  the  hearing. — O^Malley  v.  Denny,  1  I.  C. 
R.  118.    (C.) 

4.  In  general,  cause  petitions  should  be 
Tcrified  by  the  petitioner. 

Form  of  order  on  application  that  the  peti- 
tion be  received  without  the  petitioner's  affi- 
dBTit.— i/ont^omcry  v.  Eyre,  1  L  C.  ll  120.  (C.) 


1.  b.  Special  Case. 

5.  When  a  petition,  in  the  nature  of  a 
special  case,  is  presented  under  the  11th  sec. 
of  the  Ch.  Reg.  Act,  it  is  not  necessary  to  the 
maintenance  of  such  a  petition  that  all  the 
parties  interested  in  the  question  for  adjudi- 
cation should  concur  in  the  statement  of  facts 
put  forward  in  the  petition. 

Nor  is  the  sanction  of  the  Master  necessary 
to  such  a  petition,  where  a  party  interested, 
bat  not  a  petitioner,  is  under  any  of  the  dis- 
abilities mentioned  in  that  section. 

Whether  the  rights  of  persons,  under  such 
disabilities,  should  be  bound  adversely,  must 
be  considered  in  each  case. 

It  is  indispensable  in  every  petition  under 
that  section  that  the  documents  relied  on 
should  be  fully  set  out  in  the  petition,  or  that 
copies  of  such  documents  should  be  furnished 
to  the  Court  and  to  the  parties. 


Where  a  petition  under  that  section  prayed 
a  declaration  of  the  invalidity  of  an  appoint- 
ment under  a  power,  and  of  the  validity  of  a 
subsequent  appointment — Held,  that  the  donee 
of  the  power  and  an  appointee  {n/eme  covert), 
whose  husband  was  a  partv,  were  necessanr 
parties.— /n  re  O'Reilly,  1  I.  C.  R.  208;  3  1. 
Jur.  205.  {C.y-iSee  s.  c,  1  I.  C.  R.  497.  (C.)] 

6.  By  a  petition  under  the  11th  sec.  of  the 
Ch.  Reg.  Act,  it  appeared  that  A.,  entitled  to 
the  interest  of  a  legacy  of  £3000  during  her 
life,  with  a  power  to  appoint  the  principal 
amongst  her  children  (nhich  power  did  not 
authorise  an  exclusive  appointment),  having 
three  sons  and  a  daughter,  by  deed  in  1834 
appointed  that  sum  equally  amongst  her  two 
younger  sons  and  her  daughter ;  and  made  a 
provision  aliunde  for  her  eldest  son.  Subse- 
quently the  daughter  married ;  the  eldest  son 
died  in  non-age.  The  petition  stated  that  A. 
having  been  advised  that  the  appointment  in 
1834  was  not  a  valid  execution  of  the  power, 
by  deed  in  1850  appointed  £1900  to  one  of  the 
surviving  sons,  £1000  to  the  other,  and  £50 
to  the  daughter;  and  left  £50  unappointed. 
The  petition  was  presented  by  the  two  sur- 
viving sons,  and  prayed  that  the  appointment 
of  1831  should  be  declared  invalid,  and  that 
the  appointment  of  1850  should  be  declared 
valid.  Counsel  appeared  at  the  hearing  for 
the  daughter,  and  supported  the  prayer  of  the 
petition.  Uer  husband  resisted  the  petition, 
and  in  his  affidavit  stated  that  his  wife  was, 
at  the  instigation  of  A.,  living  separate  from 
him,  and  that  A.  had  executed  the  latter  ap- 
pointment in  order  to  defeat  the  former,  on 
faith  of  which  he  alleged  that  he  had  married 
the  daughter.  The  affidavit  also  alleged  that 
A.  was  in  collusion  with  her  sons  for  the  pur- 
pose of  obtaining  the  fund,  or  a  large  portion 
of  it,  to  pay  her  own  debts.  There  was  not 
any  evidence  given  on  either  side.  The  Court 
refused  to  make  the  declaration  prayed  for, 
and  dismissed  the  petition  without  prejudice, 
and  without  costs. — In  re  O'Reilly,  1  1,  C.  R, 
497.    (S^.y-iSee  s.  c,  1 1.  C.  R.  208.    (C.)] 

7.  A  special  case  should  be  framed  thus, 
under  the  Ch.  Reg.  Act,  s.  1 1 : — A  statement 
of  the  facts,  followed  by  a  series,  of  interroga- 
tories, signed  by  a  counsel  on  each  side. — In 
re  Trusts  of  Guinness's  Will,  8  I.  Jur.  N.  S.  24. 

(R.)  

(XX.  a.)  2.  Summary  Order  in  reference  to  the 
Master,  under  the  loth  sec.  of  the 
Court  of  Ch.  Ir.  Reg.  Act  1850. 

8.  On  a  petition  under  the  Ch.  Reg.  Act,  for 
an  account  on  foot  of  a  legacy  charged  upon 
lands ;  for  payment  of  the  sum  found  due ; 
the  Court  refused  to  make  a  summary  order 
under  the  15th  sec. ;  being  of  opinion  that 
although  the  case  fell  within  the  spirit,  it  was 
not  within  the  letter  of  that  sec. — Kirk  v.  Ed- 
mondstone,  1 1.  C.  R.  17.    (C.) 

9.  When  the  conuzor  of  a  judgment  is  alive, 
the  Court  will  not  pronounce  a  summary 
order  under  the  Ch.  Reg.  Act,  upon  a  petition 
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praying  an  account  on  foot  of  the  judgment, 
and  a  sale  of  the  real  estate. — Ingtxun  t.  Rus- 
sell, 1 1.  C.  R.  18.    (C.) 

1.  The  Conrt  will  not  make  a  snmmarj 
order  of  reference  upon  a  petition  under  the 
Ch.  Reg.  Act,  to  which  interrogatories  are 
annexed.— /?yaik  v.  Afulligan,  1  L  C.  R  20 ;  3 

I.  Jur.  13.    (C.) 

2.  A  petition  under  the  Ch.  Reg.  Act  may 
he  verified  by  the  solicitor  of  the  petitioner, 
but  not  in  the  short  form  given  by  the  Act. 
The  solicitor's  affidavit  should  concisely  verifv 
the  details  of  the  petition. — Ex  parte  GrijffUAj 

II.  C.  R21.    (C.) 

3.  To  induce  the  Court  to  pronounce  a  sum- 
mary order  of  reference,  under  the  Ch.  Reg. 
Act,  for  the  administration  of  assets,  there 
should  be  an  affidavit  that  there  is  not  any 
other  proceeding  pending  for  the  same  pur- 
pose.—Tn^Aooit  V.  Gnffin,  1  I.  C.  R  21.    (C.) 

4.  When  a  petition  under  the  Ch.  Reg.  Act 
has  been  verified  by  the  solicitor  and  not  by 
the  petitioner  in  the  form  given  by  the  Act, 
the  Court  will  not  make  a  summary  order 
under  the  15th  sec.  Notice  must  be  served 
of  the  petition,  and  it  must  be  set  down  for 
hearing  as  a  cause  petition. — Stadcpoole  v. 
Stott,  1  L  C.  R  22,  note,    (C.) 

5.  A  judgment  creditor  who  has  registered 
an  affidavit  of  ownership  of  lands  by  the 
debtor,  pursuant  to  the  13  &  14  Vic,  c.  29, 
which  gives  to  such  registration  the  effect  of 
a  mortgage,  is  entitled  to  proceed  summarily 
under  the  16th  sec.  of  the  Ch.  Reg.  Act. — 
Woodrooffe  v.  Fannin,  I  I.  C.  R  23.     (C) 

6.  On  a  petition  under  the  Ch.  Reg.  Act 
for  a  partnership  account,  it  appeared  that  an 
arbitration  had  taken  place  upon  the  subject 
in  dispute,  and  that  an  award  was  made,  al- 
though not  under  seal — Held,  that  the  case 
was  not  one  for  a  summary  order  under  the 
15th  sec,  and  that  notice  must  be  served  upon 
the  respondent.— JfurpAv  v.  Keller,  1  I.  C.  R. 
24.    (C.) 

7.  When,  upon  a  petition  presented  under 
the  Ch.  Reg.  Act,  by  a  creditor,  on  behalf  of 
himself  and  all  other  creditors  of  a  deceased 
person,  for  administration  of  his  real  and 
personal  assets,  the  usual  order  of  reference 
to  the  Master  has  been  made  under  the  15th 
sec,  the  Court  will  not  dismiss  the  petition 
on  payment  to  the  petitioner  of  his  debt  and 
costs,  as  the  order  of  reference  is  equivalent 
to  a  decree  to  account  in  a  plenary  suit,  and 
therefore  confers  upon  the  other  creditors  an 
interest  in  the  proceedings. — Stokes  v,  Colts- 
man,  1  I.  C.  R.  44  ;  3  I.  Jur.  63.    (C.) 

8.  Amendments  of  cause  petitions  are  to 
be  made  without  alteration,  erasure,  or  inter- 
lineation, by  stating  the  matter  of  the  amend- 
ment at  the  foot  of  the  affidavit  to  verify,  or 
bv  endorsement  thereon. 


Form  of  order  on  amendments  of  cante 
petitions. 

In  general  the  petitioner  must  abide  the 
costs  of  the  motion  for  leave  to  amend,  and 
of  the  amendment. — Graves  v.  Holland,  1  L 
C.  R.  123.    (R) 

9.  When  a  notice  that  a  cause  petition  was 
"set  down  in  the  list  of  causes  for  hearing 
before  the  Lord  Chancellor  under  the  Conrt 
of  Chancery  (Ireland)  Regulation  Act  1850,** 
was  served  upon  a  respondent,  and  the  peti- 
tion was  set  down  in  the  list  of  causes  under 
the  I5th  sec,  the  Court  being  of  opinion  that 
such  a  notice  was  likely  to  mislead,  refused  to 
make  a  summary  order  under  that  sec,  and 
transferred  the  petition  to  the  general  list. — 
Livescuf  V.  Maxwell,  1  L  C.  R  254 ;  3  L  Jar. 
250.    (C.) 

10.  A  party  entitled  to  the  interest,  during 
his  life,  of  money  charged  upon  lands,  may, 
under  the  15th  and  27th  sec  of  the  Ch.  Reg. 
Act,  obtain  on  petition,  praying  merely  a  re- 
ceiver over  the  lands,  a  summary  order  of 
reference  to  the  Master  for  that  purpose. — 
Bennett  v.  Briscoe,  1  I.  C.  R  594.     (C.) 

11.  The  8th  G.  O.  of  the  31st  of  July  1851 
applies  only  to  cause  petitions  presented  with 
respect  to  the  administration  of  real  or  per- 
sonal estate,  when  a  summary  order  is  sought 
for  under  the  15th  sec.  of  the  Ch.  Reg.  Act. — 
Uobnes  v.  Walker,  1  I.  C.  R  596.    (C.) 

12.  When  a  sumipary  order  has  been  made 
under  the  15th  sec.  of  the  Ch.  Reg.  Act,  the 
Master  has  authority  to  deal  with  all  objec- 
tions to  the  petition  on  the  ground  of  multi- 
fariousness, or  of  the  absence  of  proper  parties. 
—Taylor  v.  Young,  1  L  C.  R  660 ;  4  L  Jur.  88. 
(C.) 

13.  The  Court  will  make  a  summary  order 
under  the  15th  sec.  of  the  Ch.  Reg.  Act,  upon 
a  cause  petition,  filed  by  an  incumbrancer  and 
annuitant,  praying — not  redemption,  fore- 
closure, oc  sale — but  the  appointment  of  a 
receiver  over  lands,  subject  to  his  (the  peti- 
tioner's) incumbrance  and  annuity,  although 
a  petition  for  the  sale  of  the  same  lands  has 
been  previously  presented  in  the  I.  E.  Court 
by  the  owner  of  the  lands. — Carter  v.  C,  1 1. 
C.  R592.    (C.) 

14.  A  cause  petition  presented  by  a  legatee 
for  the  administration  of  the  real  and  personal 
estate  of  the  testator,  named  no  person  who 
had  proved  the  will  as  a  respondent ;  but 
stated  that  four  executors  had  been  named  in 
the  will,  one  of  whom  alone  proved  it^and  had 
since  died,  and  the  others,  who  were  named  as 
respondents,  had  acted  as  executors,  although 
they  had  not  joined  in  taking  probate.  HM, 
that  the  case  was  a  proper  one  for  a  summary 
order  under  the  15th  sec.  of  the  Ch.  Reg.  Act. 
—Agnew  v.  Connell,  1  I.  C.  R  716.    (C.) 

15.  A  petition  for  the  sale  of  lands,  in  pay- 
ment of  the  vendor's  lien  on  those  lands  for 
unpaid  purchase  money,  falls  within  the  sum- 
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mftiy  jurisdiction  of  the  Court  under  the  I5th 
sec  of  the  Ch.  Reg.  Act,  and  the  9th  G.  O.  of 
Jnlr  lS5l,—EKraQht  r.  Mahotw,  2 1.  C.  B.  241. 
(C.) 

1.  When  a  petition  has  been  referred  to 
the  Master  under  the  Ch.  Reg.  Act.,  s.  15,  he 
has  power  to  direct  senrice  of  notice  under 
the  82nd  G.  O.  of  1861,  for  the  purpose  of 
binding  persons  by  the  proceedings  in  the 
eanst,— Steady  v.  5.,  6  I.  C.  R.  416.    (C.) 

2.  The  Court's  jurisdiction  to  mal^e  a  sum- 
marj  order  of  reference  upon  petition  under 
the  Ch.  Reg.  Act,  s.  15,  praying  the  appoint- 
ment of  guardians,  allowance  of  maintenance, 
settlement  of  a  scheme  of  education,  &c.,  in 
minor  matters,  will  be  exercised  with  great 
reluctance. 

SembU — ^It  is  better  to  present  a  summary 
petition  in  the  minor  matter. — Gamett  r.  G.^ 
2  I.  Jur.  N.  S.  314.  (C.)— [See  also  CkarU- 
viUe  a  Minor,  18  I.  C.  R.  6.    (C.)] 

3.  The  Court's  jurisdiction  to  make  a  sum- 
mary order  of  reference  upon  petitions  under 
the  Ch.  Reg.  Act,  s.  15,  praying  the  appoint- 
ment of  guardians,  allowance  of  maintenance, 
settlement  of  a  scheme  of  education,  &c.,  in 
minor  matters,  will  be  exercised  with  great  re- 
luctance. 

Semble — It  is  better  to  present  a  summary 
petition  in  the  minor  matter. — Felherstone  y. 
ifoore,  2  L  Jur.  N.  8.  316.    (C.) 

4.  A  petition  to  carry  into  execution  the 
trusts  of  a  will,  even  though  it  seeks  to  charge 
a  trustee  as  for  wilful  default,  may  be  referred 
to  the  Master,  under  the  15th  sec.  of  the  Ch. 
Reg.  Act.— JoAjw/on  v.  J.,  6  L  C.  R.  498 ;  2 
I.  Jot.  N.  S.  316.    {C.) 

5.  A.,  entitled  to  the  lands  of  G.,  devised 
them  to  B.  B.  mortgaged  G.  and  X.  to  C. 
A.  was  at  his  death  indebted  to  D.  On  a 
petition  filed  by  D.,  praying  for  an  adminis- 
tration of  A.'s  assets,  and  that  C.'s  mortgage 
might  be  thrown  on  X.  in  the  first  instance — 
HM,  that  the  suit  came  within  the  jurisdic- 
tion conferred  by  the  Ch.  Reg.  Act,  s.  16 — 
Murray  r.  Maddtn,  6  I.  C.  R.  228.    (C.) 

6.  An  order  of  reference,  under  the  16th 
sec.  of  the  Ch.  Reg.  Act,  in  an  administration 
suit,  cannot  be  obtained  without  a  personal 
representatiTe  being  named  as  a  party. — 
Cfoary  T.  C,  8  I,  C.  R.  264.    (C.) 

7.  District  administration  having  been 
granted,  on  the  usual  affidavit  that  the  tes- 
tator's assets  did  not  amount  to  more  than 
X200,  the  administrator  attempted  to  obtain 
£1000,  to  which  the  intestate  was  entitled. 
Proceedings  to  revoke  the  district  adminis- 
tration were  taken.  JEfeZt^  that  a  summary 
order  of  reference  of  a  suit  ifor  administration 
and  a  receiver  might  be  made,  without  the 
three  weeks'  demand  of  account  required  by 
the  G.  O.— FTafcs  r.  6rt€r,  12  I.  C.  R.  88.  (C.) 


JL2L1.  Charge  and  Discharpe.    See  AccouHT, 
Vni — Practice,  Accouict. 

[iSee  also  Practice,  Master,  Retbrekcb  to.] 

8.  Qucere — How  far  the  officer  is  authorised 
to  decide  between  the  parties  in  a  cause  on  a 
pleading  by  way  of  discharge  filed  in  the 
office,  and  relying  upon  the  Statute  of  Limi- 
tations 1—Thwaites  v.  M'Donough,  2  I.  E.  R. 
97.    (E.E.) 

9.  A  creditor,  coming  in  under  a  decree, 
cannot  rely  upon  a  will  as  creating  a  trust 
in  his  favour,  unless  it  has  been  put  in  issue 
sufficiently  for  that  purpose,  either  by  the 
pleadings  in  the  caase,  or  by  the  charge  and 
aischarge  in  the  office. — &  Kelly  v.  SodJciny 
2  I.  E.  R.  861.    (E.E.) 

10.  A  creditor  on  foot  of  a  paramount 
charge  went  into  possession  of  the  debtor's 
estate  under  his  will,  of  which  she  was  a  trus- 
tee, and  by  which  she  took  some  benefit.  The 
will  directed  payment  of  a  puisne  mortgage 
out  of  another  fund.  She  did  not  pay  It ; 
but  paid  the  rents  for  the  benefit  of  the  c.  q.  L, 
without  paying  that  or  other  puisne  incum- 
brances. In  a  creditor's  suit — Utld,  that  she 
could  not  be  charged  with  any  money  beyond 
the  sums  appropriated  to  her  own  use,  as 
against  the  principal  or  interest  of  her  own 
demand,  for  tlie  benefit  of  a  puisne  creditor, 
especiallv  as  he  had  been  a  solicitor,  and  had 
advised  her,  though  as  a  friend,  and  without 
payment,  in  the  application  of  the  rents. — 
Boyd  V.  Murdoch,  7  I.  E.  R.  607  ;  2  Jon.  &  L. 
208.     (C.) 

11.  A  suit  for  an  account  against  an  elegit 
creditor  in  possession  was  heard  on  bill  and 
answer.  The  only  evidence  before  the  Master 
to  charge  deft,  with  the  rent  of  certain  lands, 
was  an  admission  in  the  answer,  which  was 
accompanied  by  a  statement  that  the  lands 
were  erroneously  included  in  the  elegit,  and 
belonged  to  a  third  person  with  whom  deft, 
had  accounted.  HM,  that  the  Master  was 
not  bound  to  take  the  entire  statement  in 
the  answer,  but  might  on  admission  charge 
deft,  with  the  rent  received,  and  find  that  the 
property  belonged  to  the  debtor. — McDonnell 
V.  Akock,  8  I.  E.  R.  127.    (C.) 

12.  The  Court  will  not  permit  a  discharge, 
sworn  and  filed,  to  be  amended ;  but  will,  in 
a  proper  case,  permit  a  further  discharge  to 
be  filed.— /enion  v.  F.,  8  I.  E.  R.  868.    (B.) 

18.  The  Court  will  not  suffer  a  party  who 
has  not  relied  on  the  Statute  of  Limitations 
by  his  discharge,  to  do  so  by  a  supplemental 
discharge.— Jr%  v.  Rutledge,  8  L  £.  R.  378. 
(R.) 

14.  In  a  decree  for  an  account  of  old  stand- 
ing against  an  executor,  a  direction  was 
inserted  allowing  him  to  discharge  himself  by 
affidavit  of  items,  though  exceeding  40s. — 
Dooner  v.  />.,  12  I.  E.  R.  680.    (C.) 

16.  A  creditor's  application  for  liberty  to 
file  a  discharge  to  the  charge  of  another  cre- 
ditor, to  raise  the  question  of  the  Statute  of 
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Limitations,  was  refused,  because  of  consi- 
derable neglect  and  delay  on  the  applicant's 
part.— iC<%  T.  Rutledge,  2  L  Jur.  164.    (C.) 

1.  H.,  a  judgment  creditor,  made  a  deft., 
permitted  a  report  and  decree  to  be  made  in 
1828,  which  omitted  all  mention  of  his  claims. 
In  1855,  he  obtained  an  order  permitting  him 
to  file  a  charge  and  obtain  at  his  own  expense 
a  separate  report  in  respect  of  his  claims ; 
but  reserving  to  the  persons  who  had  proved 
in  the  cause  a  right  to  rely  on  the  decree 
against  his  claims.  The  Master  found  that 
his  incumbrance  was  subject  to  the  rights 
and  priorities  established  by  the  decree  of 
1828.  Heldy  that,  on  the  true  construction  of 
the  order  of  1855,  the  Master  was  right  in  so 
finding. 

Quoere — ^Whether  the  order  of  1856  was 
right  in  permitting  H.  to  file  a  charge  in 
respect  of  a  claim  omitted  in  a  decree  to 
which  he  was  a  party  ? — Knox  t.  Waters,  6  I. 

C.  R.  430.    (C.) 

2.  In  1810,  two  judgments  on  a  joint  and 
several  bond,  against  D.  and  B.,  to  secure 
£2200,  and  in  1812  another  judgment,  to 
secure  £1000,  against  D.,  were  entered  up  by 
X.,  as  trustee  for  the  Mayo  Infirmary.  In 
1819,  a  joint  and  several  bond  to  secure 
£3200,  the  sum  for  which  the  judgments  were 
obtained,  was  executed  by  D.  and  B.  to  X., 
who  gave  warrants  to  satisfy  the  judgments. 
In  1823,  two  deeds  were  executed  by  D.  and 
B.,  by  the  first  of  which  they  conveyed  lands 
to  trustees,  to  sell  with  their  consent,  or  the 
consent  of  the  survivor,  and  to  stand  posses- 
sed of  the  purchase-money,  on  trusts  declared 
by  the  second  deed,  viz. — to  apply  £8275  as 

D.  and  B.  should  appoint ;  in  default  of 
appointment,  to  pay  the  sum  of  £3200  due  to 
A.,  the  trustee  of  the  Mayo  Infirmary  (a  party 
to  the  deed  in  another  character),  on  a  judg- 
ment against  D.  and  B.,  his  executors,  &c. 
No  sale  was  had.  In  1826,  D.  died.  In  1827, 
X.  died,  without  entering  judgment  on  the 
bond  of  1819,  and  before  the  judgments  of 
1810  and  1812  were  satisfied.  In  1832,  B. 
and  the  trustees  of  the  deed  of  1821  mortgaged 
to  the  ptfs.,  who  had  notice  of  the  deed  of 
1823,  but  not  of  the  bond  of  1819 ;  and  who. 
without  enquiring  whether  the  £3200  had 
been  paid  to  the  Mayo  Infirmary,  merely 
required  the  judgments  of  1810  and  1812, 
which  they  supposed  to  be  the  judgment 
referred  to  by  the  the  deed  of  1823,  to  be 
satistied.  Judgment  was  entered  on  the  bond 
of  1819  in  1838,  and  assigned  in  trust  for  the 
Mayo  Infirmary,  to  A.,  who,  in  a  foreclosure 
suit  tiled  by  the  ptfs.,  proved  the  judgment,  and 
was,  by  the  final  decree,  decreed  to  be  paid 
in  the  priority  of  1838.  Y.,  executor  of  X., 
who  was  not  a  party  to  the  suit,  after  the 
decree,  obtained  an  order  allowing  him  to 
prove  his  claim  under  the  deed  of  1823,  on 
the  usual  terms  of  making  up  a  report  at  his 
own  expense.  Heid,  on  objections  to  the 
report  under  that  order,  that  a  trust  was 
created  by  the  deed  of  1823  in  favour  of  X., 
under  which  the  £3200  was  charged  on  the 
lands. 


That  the  ptfs.  had  notice  that  the  £3200 
was  due  to  the  Mayo  Infirmary  under  the 
deed  of  1823 ;  and  having  neglected  to  enquire 
whether  it  had  been  paid,  could  not  ward  off 
the  claim  by  reason  of  the  inaccuracy  in  the 
description  of  the  security  under  which  it 
arose. 

That  X.  having  executed  the  deed,  though 
not  made  a  party  thereto,  as  trustee  for  the 
Mayo  Infirmary,  the  doctrine  of  Garrard  v. 
Lord  Lauderdale  (3  Sim.  1)  did  not  apply;  and 
that  he  might  have  enforced  the  trust  created 
for  him. 

That  Y.  not  having  been  a  party  to  the  suit, 
the  order  of  1854  was  right  in  permitting  him 
to  come  in  and  prove  his  demand,  although 
it  was  in  substance  for  the  same  debt  which 
had  been  decreed  to  A. — Gumey  v.  Oranmore, 
5  I.  C.  R.  436.    (C.) 

3.  When  an  incumbrancer,  made  a  party  to 
a  suit,  permits  a  decree  pro  confesso  negativing 
the  facts  on  which  his  claim  depends,  and 
afterwards  permits  a  final  decree  to  be  taken, 
which  does  not  provide  for  his  rights,  he  can- 
not be  permitted  to  come  in  and  file  a  charge, 
and  obtain  a  separate  report  respecting  his 
claims.  —  Gumey  v.  Oranmore,  6  I.  C.  B.  447 ; 
1 1.  Jur.  N.  S.  442,    (C.) 

4.  A  party  having  lapsed  the  time  for  filing  a 
discharge,  the  Master  of  the  Court  enlarged  the 
time,  and  the  Commissioner  in  Chamber  made 
an  order  allowing  the  party  to  file  a  discharge, 
in  which  one  of  the  defences  relied  on  was 
the  Statute  of  Limitations.  The  Court,  on 
appeal,  refused  to  set  aside  such  order,  con- 
sidering the  matter  entirely  within  the  dis- 
cretion of  the  Commissioner  before  whom  it 
had  come.  —  In  re  Mason,  6  I.  C.  R.  692 ;  3  I. 
Jur.  N.  S.  53.    (I.E.C.) 

5.  The  parties  entitled  to  a  fund,  for  a  long 
series  of  vears,  dealt  with  it  in  a  particular 
way.  Held,  in  the  absence  of  any  positive 
evidence  to  show  what  their  shares  in  the  fund 
were,  that  they  must  be  taken  to  have  been 
entitled  to  it,  in  the  shares  pointed  out,  bj 
their  mode  of  dealing  with  it. 

On  appeal  from  a  Master's  order,  the  Court 
considered  that  certain  matters  had  not  been 
properly  put  in  issue  before  the  Master,  and 
allowed  the  appellant  to  file,  and  use  upon 
the  appeal  motion,  a  supplemental  charge, 
putting  the  matters  in  issue. — Sneydv.  Stewart, 
3  L  Jur.  N.  S.  105.    (R.) 


Chief  Clerk.  See  30  &  31  FVc,  c.  44 ;  80 
&  31  Vic,  c.  129:  G.  O.  18C7;  G.  O. 
1868  (under  the  Companies  Act  1862.) 


Clebks.  Junior  and  Senior.     See  80  &  81 
Vic,  c.  44  ;  30  &  31  Vic,  c.  129. 


Clerk  in  Court.  See  Practice,  Officers 
IN  Court:  80  &  31  Fie,  c  44,  s.  164 ; 
30  &  31  Vic,  c.  129,  ss.  20-28. 
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Clssk  of  Enbolmbnts.    See  ibid. 


CoxxissiOK  TO  TAKE  Answes.     See  Prac- 
tice, Akswer. 


XXn.  Commission  to  Ascertain  Boun- 
daries, AND  Value  of  Lands.  See 
Commission  of  Partition,  Perambu- 
lation, &c. ;  Boundaries. 


Commission  in  Aid. 


Commission   or   Bankruftct.    See   Bank- 
ruftct,  VL 

Commission  of  Lunact.    See  Lunacy,  TV, 


Commission    to   Examine.     5ee   Practice, 
Eyidbnce. 


XXnL  Commission  of  Partition,  Peram- 
bulation, &c.  iSee  Estate,  VTI  — 
Statute,  II. 

1.  On  a  bill  of  partition,  bj  one  tenant  in 
common  agaiost  another,  arecelTer  will  not  be 
granted  unless  a  case  of  exclusion  is  shown. — 
Spratt  V.  Aheamey  1  Jones,  50.    (£.£.) 

2.  In  a  partition  case  the  Coart  will  not 
order  the  party  objecting  to  the  non-service 
of  rcTersioner  to  disclose  his  name,  &c.,  to  the 
petitioner ;  bat  will  not  give  him  the  costs  of 
the  daj  nnless  he  undertakes  to  do  so. 

The  petition  will  be  allowed  to  stand  over 
to  give  the  petitioner  time  to  effect  such 
service. — Kelfy  v  Skelton,  1  Jones,  555.   (E.E.) 

3.  A  commission  of  perambulation  for  set- 
tling boundaries  cannot  be  obtained  by  peti- 
tion, nnder  the  5  G.  2,  c.  9,  when  minocs  are 
interested.— /n  re  O'Brien^  3  I.  E.  B.  161.  (C.) 

4.  The  affidavit  of  service  did  not  state 
that  the  persons  served  were  the  onlj  persons 
Id  possession  of  those  lands,  which  the  Court 
considered  a  fatal  defect. — In  re  O'Brien^  3  I. 
E.  B.  161.    (C.) 

5.  In  partition  suits,  in  future,  all  parties 
are  to  abide  their  own  costs  until  the  issue  of 
the  commission  ;  but  the  costs  of  issuing  and 
ezecnting  it.  and  of  thefinal  hearing  and  decree, 
are  to  be  paid  hj  the  parties  in  proportion  to 
their  respective  interests.  —  M^Briae  v.  Mal- 
cohtsan,  2  Dr,  &  Wa\.  700.    (C.) 

6.  A  bill  stated  that  the  lands  of  B.,  part  of 
which  contained  159  acres,  and  part  46  acres, 
had  for  many  years  before  1794  been  held  by 
the  same  tenants,  so  that  the  boundaries  be- 
came confused;  that  in  1804  A.  was  seized  in 
fee  of  the  159  acres,  and  held  the  46  acres  by 
lease  from  H.  for  a  term ;  that  the  mearings 
and  boundaries  of  the  46  acres  had  not  since 
been  ascertained,  the  entire  of  the  lands 
hATing  been  since  the  making  of  the  lease,  as 
they  Md  been  for  100  years  before,  held  by 


the  persons  who  owned  the  fee-simple  lands ; 
that  they  had  been  so  mixed  up  that  it  was 
impossible  to  discover  the  boundaries,  or 
ascertain  where  the  46  acres  were  situated. 
After  deducing  ptf.'s  title,  the  bill  stated  that 
deft,  claimed  to  be  entitled,  as  H.*s  assignee, 
to  the  46  acres  ;  that  ptf.'s  interest  under  the 
lease  had  determined  ;  and  prayed  a  partition, 
or  a  commission  to  ascertain  the  boundaries. 
On  demurrer — IleJd,  that  the  bill  could  not  be 
sustained  for  a  partition,  since  no  title  to  a 
partition  at  law  was  shown ;  nor  as  a  bill  to 
ascertain  boundaries,  since  the  parties  were 
independent  proprietors  ;  the  inference  being, 
that  deft,  was  in  possession  of  the  46  acres, 
and  that  the  owner  of  the  fee-simple  lands, 
and  not  the  deft.,  was  responsible  for  the 
confusion  of  the  boundaries. 

In  Equity  a  petition  will  be  decreed  only 
when  pti.  would  be  entitled  to  a  partition  at 
Law.— O'^ara  v.  Strange,  11  I.E.  B.  262.  (E.) 

7.  When  the  boundaries  have  been  confused, 
or  land  has  been  encroached  on  by  the  tenant, 
the  question  of  boundary  or  enchroachment 
should  be  determined  before  a  f.-f.  grant  is 
executed  under  the  Ben.  Lease.  Con.  Act, 
either  by  ejectment,  or,  if  there  be  an  outstand- 
ing legal  estate,  bv  an  issue. 

Form  of  the  oraer  directing  an  issue. 

Setnble — The  Court  has  no  jurisdiction,  on  a 
petition  under  the  Act,  to  issue  a  commission 
to  ascertain  the  boundaries. — Ireland  y.Wiison^ 
ILC.  B.  623.    (B.) 

8.  After  decree  in  a  partition  suit,  and 
before  the  return  of  the  writ  of  partition 
and  commission  of  perambulation,  one  of  the 
commissioners,  and  A.,  one  of  the  def  ts.  who 
was  entitled  to  a  part  of  the  lands,  died.  The 
cause  having  been  revived  by  suggestion,  and 
the  Master  having  approved  of  a  new  com- 
missioner, the  Court,  on  motion,  directed  a 
renewal  of  the  writ  and  commission,  and  direc- 
ted the  part  allotted  by  the  decree  to  A.  to  be 
allotted  to  his  widow  and  children,  pursuant 
to  his  will,  as  stated  in  the  suggestion. —  Fa- 
lentine  v.  Middkton,  2 1.  C.  B.  93.    (B.) 

9.  In  partition  suits,  the  costs  of  issuing 
and  executing  the  commission  and  the  finiS 
decree  and  hearing,  should  be  borne  by  the 
parties  in  proportion  to  their  respective  in- 
terests. 

The  several  parties  respectively  abide  their 
own  costs  of  all  subsequent  proceedings. 

The  costs  of  mutual  deeds  of  partition,  and 
of  having  them  settled  by  the  Master,  are 
subsequent  costs,  and  are  to  be  borne  by  the 
parties  respectively. 

The  fact  of  one  of  the  parties  being  a  minor 
does  not  vary  the  rule. 

The  ptf.  will  not  be  allowed  the  costs  of 
a  deed  of  disclaimer  by  the  trustees  of  a  deft., 
who,  though  necessary,  had  not  been  made 
parties  to  the  suit ;  nor  the  costs  of  a  case  to 
counsel  advising  such  deed. — Balfe  v.  Reding' 
ton,  2  I.  C.  B.  324.    (B.) 


10.  A  cause  petition  was  presented  for  the 
partition  of  a  house  and  lands,  the  respondent 
not  having  appeared,  an  order  was  made  for 
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partition,  in  the  proportion  of  fiyc-eighths  to 
the  petitioner,  and  three-eighths  to  the  respon- 
dent ;  and  to  "  divide"  into  two  equal  parts 
the  dwelling-house,  offices,  kitchen  garden, 
lawn,  orchard  and  plantations  ;"  and  one  part 
thereof  to  allot  to  the  petitioner,  and  the 
other  part  to  the  respondent.  The  two  commis- 
sioners agreed  upon  leaving  the  house  quarter 
(including'the  dwelling-house,  offices,  kitchen 
garden,  lawn,  orchards,  and  plantations),  equal 
to  two-eighths  of  the  entire,  and  divided  the 
rest  of  the  lands  into  six  equal  parts.  The 
commissioner  for  the  respondent  insisted  upon 
havinff  the  entire  of  the  house  quarter  in- 
cluded in  the  respondent's  share,  but  the  com- 
missioner for  the  petitioner  insisted  on  hav- 
ing the  house  division,  offices,  kitchen  garden, 
orchard,  and  plantation  divided,  pursuant  to 
the  order.  He,  in  presence  of  the  other  com- 
missioner and  of  the  respondent,  cast  lots  upon 
them  and  upon  the  other  six  lots ;  allotted  them 
accordingly ;  and  made  a  return  exactly  in  the 
terms  of  the  order  of  partition,  which  the  other 
commissioner  refused  to  sign.  Held,  upon  a  mo- 
tion for  an  attachment  against  the  latter  com- 
missioner for  disobeying  the  order  of  the  Court, 
that  the  motion  should  stand  over,  in  order 
that  the  respondent  should  have  liberty  to 
apply  for  a  re-hearing  of  the  petition  in  Chan- 
cery, as  the  commissioners  ought  to  have  had 
power  to  allot  the  entire  house  to  one,  and  a 
compensation  in  land  to  the  other. — Foster  v. 
fftyi^n*,  6  L  Jur.  409.     (R.) 


XXIV.  Commission  of  Rebellion. 

1.  Sembie— If  deft,  has  been  arrested  under  a 
commission  of  rebellion,  ptf.  may,  by  entering 
the  proper  rule,  compel  him,  in  a  fit  case,  to  give 
security  to  abide  the  decree. — O^Dell  v.  Cur- 
reen,  1  Jones,  48.    (E.E.) 

2.  The  police  must  assist  commissioners  of 
rebellion  in  executing  that  writ.  If  they, 
when  called  on,  refuse  to  do  so,  they  may  be 
attached  for  contempt  of  Court. 

Sembie— Q,  R.  6,  for  the  guidance  of  the 
police,  applies  only  to  a  voluntary  interfer- 
ence by  the  police  in  the  execution  of  a  writ, 
decree,  or  civil  order. — Knox  v.  Gavctiif  1  Jones, 
190.    (E.E.) 

8.  The  deft,  being  in  attendance  on  the 
Court  of  Q.  Sessions,  pursuant  to  his  recogni- 
zance  to  prosecute,  was  arrested  under  a  com- 
mission of  rebellion  for  not  answering  the 
ptiFs.'s  bill.  The  Court  discharged  him  from 
custody. —  Graves  v.  McCarthy ^  2  Jon.  626. 
CE.E.) 


XXV.  Commission  op  Review.  See  Plead- 
ing, Bill  of  Review — Practice,  Bill 
OF  Review. 

4.  A  commission  of  review,  after  the  judg- 
ment of  a  Court  of  Delegates,  should  issue  only 
when  there  is  some  doubtful  and  important 
question  of  law,  or  when  there  has  been  some 
clear  mistake  in  fact,  or  some  gross  miscar- 
riage. The  circumstances  that  the  Delegates 
admitted  proofs  refused  by  the  Prerogative 


Court,  and  which  materially  altered  the  case, 
though  the  new  evidence  removea  the  weight 
of  that  by  which  the  Prerogative  judge 
was  much  influenced,  and  would  (as  alleged) 
have  altered  his  decision ;  and  that  the  Dele- 
gates doubted,  and  were  divided;  and  the 
Judge  whose  opinion  turned  the  scale  had 
changed  it  unexpectedly  at  the  last  moment ; 
are  no  grounds  for  such  a  commission,  espe- 
cially when  the  opinion  of  the  Chancellor 
inclines  to  that  of  the  majority  of  the  De- 
legates.—  Von  Stentz  v.  Comyn^  12  I.  E.  R. 
622.    (C.) 


Commissioners  to  Admdoster  Oaths.    See 
80  &  31  Vic,  c.  44,  is.  74-33, 


XXVL  Commitment.    [5ee  G.  O.  (1867),  63, 
66,  127,  128,  129.] 


Conduct   of  Suit.    See  Practice,  Cause, 

Conduct  of. 


XXVn.  Consent  in  Court.  See  Acquies- 
cence— Barrister — Husband  and  Wife, 
III — Practice,  Decree. 

[General  Order,  1848.] 

5.  When  the  object  of  a  consent  is  to  ap- 
point a  receiver  over  outstanding  personal 
estate,  the  amount  of  the  salary  to  be  allowed 
should  be  fixed  by  the  consent. — Burke  v.  B^ 
Flan.  &K.  89.    (R.) 

6.  A  consent,  which  recites  as  facts,  mat- 
ters of  legal  inference,  without  showing  the 
grounds  for  it,  will  not  be  made  a  rule  of 
Court  when  the  correctness  of  the  inference  is 
material. 

A  consent,  signed  by  all  the  parties,  respect- 
ing acts  to  be  done  by  a  receiver,  will  be  made 
a  rule  of  Court ;  but  the  receiver  will  thence- 
forth be  considered  only  as  the  parties'  private 
agent.— (rtiBntn^v.  Ryan,  2 1.  E.  R.  140.    (R.) 

7.  A  consent,  the  object  of  which  is  the  al- 
lowance of  a  sum  of  money,  paid  by  a  receiver 
on  account  of  costs,  will  not  oe  made  a  rule  of 
Court,  unless  signed  by  the  parties  themselves, 
as  well  as  by  their  attorneys.- Coleman  v.  Mown, 
2  1.  E.  R.322.    (E.E.) 

8.  When  a  consent  is  in  the  nature  of  an 
allocating  order,  there  must  be  an  affidavit 
that  it  has  been  signed  by  all  the  creditors 
who  have  proved  in  the  cause. — Cooke  v.  Briseoe, 
Flan.  &  K.  39  ;  3  I.  E.  R.  28.    (R.) 

9.  A  consent  that  one-fourth  of  £500,  to 
which  a  married  woman  was  entitled,  be  paid 
to  her  and  to  her  husband,  was  made  a  rule  of 
Court,  without  her  being  examined  to  waive 
her  equity. — Lougkrey  v.  Lahiffe,  3  L  E.  R.  511. 
(E.E.) 

10.  A  consent  that  a  receiver  mav  be  ap- 
pointed, and  that  he  may  not  be  obliged  to 


Consent, 
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account  before  the  Master,  will  not  be  made 
a  rale  of  Court. — Rickey  v.  Gleeson,  Flan.  & 
K.  99.    (B.) 

1.  The  names  of  all  the  parties  to  the  cause 
ought  to  be  set  out  in  the  title  of  a  consent, 
which  it  is  sought  to  make  a  rule  of  Court. — 
Scott  T.  Miiler,  6  I.  E.  R.  219.    (E.E.) 

2.  A  consent  to  dismiss  the  bill  without  costs 
was  signed  by  one  ptf.  on  behalf  of  himself 
and  of  another  ptf.,  who  was  of  imbecile  under- 
standing, and  also  by  the  third  ptf. ;  but  not  by 
or  with  the  privity  of  their  solicitor.  It  was 
also  signed  by  the  def  ts.  and  by  their  solicitors. 
On  ^a  motion  to  make  the  consent  a  rule  of 
Court — Beid,  that  the  signature  of  the  solicitor 
was.  not  essential  to  the  validity  of  the  con- 
sent, as  the  clients  might  compromise  their 
claims  without  his  assistance  or  privity ;  not 
however  prejudicing  any  rights  which  the  soli- 
citor might  have. 

That  the  signature  on  behalf  of  the  imbecile 
ptf.  was  a  nnUity,  as  he  was  not  competent  to 
authorise  the  act ;  and  that  the  consent  could 
not  be  made  a  rule  of  Court. — Brangan  v. 
Gorgts,  7  L  E.  R.  221.    (R.) 

3.  A  consent  will  not  be  made  a  rule  of  Court 
unless  written  on  paper,  bookwise,  and  with 
proper  margins  for  binding  up. — Anonymous^  8 
I.  E.  R.  109.    (R.) 

4.  In  a  cause  in  which  a  minor  is  concerned, 
it  is  irregular  and  improper  for  the  parties  or 
their  solicitors  to  enter  into  any  consent,  with- 
out disclosing,  on  the  face  Of  it,  the  fact  that 
one  of  the  parties  is  a  minor.  A  side-bar  rule 
entered  on  such  a  consent,  when  that  fact 
did  not  appear — Held,  irregular. — Gatchettr, 
C  8  I.  E  R.  891.    (E.E.) 

6.  Application  to  make  a  consent  a  rule  of 
Court,  the  object  being  that  the  officer  should 
enquire  into  the  rights  of  the  parties,  and  as 
to  the  costs,  the  cause  not  having  been  heard, 
refused.— lidty  v.  BeO,  8  I,  E.  R.  606.    (E.E.) 

6.  Consent  to  pay  money  to  an  attorney  in 
the  cause  must  be  signed  by  the  clients. — 
(y  Carney  v.  O'C,  8  I.  E.  R.  506.    (E.E.) 

7.  The  Court  will  not  make  a  consent  a 
rule  of  Court,  unless  the  names  of  all  the 

Sarties  in  the  suit  are  stated  in  the  consent. — 
finchin  v.  Wafpoie,  9  I.  E.  R.  139.     (R.) 

8.  The  Court  will  not,  on  the  application 
of  the  client,  set  aside  an  order  made  on 
a  consent  signed  by  his  solicitor,  on  the  alle- 
gation that  he  acted  without  authority ;  there 
being  no  fraud  or  misrepresentation. — Con- 
natty  Y.  aHeOly,  11  I.  E.  R.  833.    (R) 

9.  When  the  parties  before  decree  entered 
into  a  consent  to  take  accounts,  which  was 
made  a  rule  of  Court,  and  a  Master's  report 
obtained  on  it,  upon  which  the  cause  was  set 
down — He/df  the  cause  could  not  be  heard. — 
Hodnett  V.  Going,  11  I.  E.  R.  421.    (C.) 


10.  A  submission  to  arbitration  made  a  rule 
of  Court  by  consent  in  a  cause  is  within  the 
10  W.  8,  c.  14  {Ir,),^[Garde  v.  G.,  4  Law 
Rec.  N.  S.  115,  followed.  Dennis  v.  Deane^  8 
Law  Rec.  N,  S.  doubted.] — Goggin  v.  Downing, 
18  I.  E.  R.  60.    (R) 

11.  A  party  entered  into  a  consent,  the  terms 
of  which  were  extremely  disadvantageous  to 
himself,  and  stated  on  affidavit  that  he  la- 
boured under  a  misapprehension  of  the  terms 
of  such  consent  when  he  entered  into  it.  The 
Court  referred  it  to  a  Commissioner  in  Cham- 
ber to  ascertain  his  rights,  and  award  such 
compensation  as  he  might  be  entitled  to, 
declaring  that  none  of  the  parties  should  be 
bound  by  the  consent  entered  into. — In  re 
Wilton,  8  L  Jur.  208.    (I.E.C.) 

12.  When  one  party  to  a  cause  is  a  lunatic, 
the  application  to  make  a  consent  to  admit 
documents  a  rule  of  Court  ought  to  be  made 
to  the  Lord  Chancellor,  even  though  the 
cause  is  in  the  Rolls  list.— Litton  v.  Power, 
7LC.  R64.    (C.) 


CoNsoLiDATivo  Causes.  5eeTBAcncE,  Cause 
Adjourning,  &c. 


XXVm.  Contempt.     Respecting  Costs  op» 
See  Practice,  Costs. 

1.  Genercd  Orders  rejecting  Contempt: 

Contempt  generally, 

2.  What  constitutes  it :  Process  and  Com- 

mittal  for, 
8.  Its  Effect, 
4,  Discharge  from :  Effect  of  Discharge, 

[See  6  &  6  fF.  4,  c.  16.] 


XXVHl.  1.  General    Orders    respecting    Con- 
tempt: Contempt  generally, 

XXVin.  2.   What  constitutes  Contempt:  Pro- 
cess and  Committed  for, 

[See  1  TT.  4,  c.  36 ;  2  &  8  TF:  4,  c.  88,  8.  8;  6 
&  6  »r.  4,  c.  16.] 

18.  A  counsel  engaged  for  the  deft,  published 
in  a  newspaper  what  purported  to  be  a  report 
of  the  proceedings  in  this*  Court.  The  report 
was  in  many  respects  exaggerated,  incorrect, 
and  injurious,  containing  unjustifiable  impu- 
tations upon  the  plaintiff.  A  motion  having 
been  made  for  an  attachment  against  him  for 
a  contempt  of  Conrt-;— Held,  that  though  the 
publication  might  be  libellous,  yet  the  Court, 
not  being  satisfied  that  it  was  calculated  to 
obstruct  the  free  course  of  justice,  ought  not 
to  commit  him  for  contempt. 

The  several  classes  of  cases  in  which  Courts 
of  Justice  have  power  to  commit  for  con- 
tempts, fully  considered.  In  all  the  cases  in 
which  Courts  have  committed  for  construc- 
tive contempts  (except  Cann  v.  Conn)  the 
publication  was  either  calculated  to  produce 
false  evidence  or  attributed  perjury  to  the 
witnesses  pending  the  suit. 

Whatever  may  be  the  privilege  of  counsel, 
addressing  a  Court  or  jury,  to  comment  upon 
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the  character  of  parties  or  witnesses,  such 
privilege  does  not  jastify  him  in  publishing 
the  speech,  if  it  contains  defamatory  matter. — 
Birch  V.  WaUh,  10  I.  E.  R.  93.    (R) 

1.  The  conditional  order  for  the  appoint- 
ment of  a  receiver  in  Chancery  renders  every 
party  to  the  caase  or  matter,  who  interferes 
with  the  rents  payable  to  the  receiver,  gpiilty 

of  a  contempt. — Delacherois  v.  ,  2  L 

Jur.  89.    (C.)  . 

XXXVni.  3.  Effect  of  Contempt. 

2.  The  affidavit  of  a  party  against  whom 
process  of  seqaestration  has  issned,  will  not 
be  heard  as  cause  against  a  conditional  order 
obtained  in  the  cause,  such  affidavit  not  sta- 
ting any  irregularity  in  the  proceedings — 
Creed  v.  C,  Longf.  &  T.  581.    (E.E.) 

8.  A  defendant  in  contempt  to  a  seques- 
tration cannot  show  cause  by  affidavit  against 
making  a  conditional  order  for  a  receiver  on 
process  absolute. — Creed  v.  Moore^  4  I.  E.  R. 
684.    (E.E.) 

4.  When  a  defendant  has  been  served  out 
of  the  jurisdiction  with  subpoena  to  appear 
and  answer,  and  does  not  appear,  process 
entered  against  him  without  the  order  of  the 
Court  is  irregular,  and  will  not  be  allowed  to 
stand. — Persse  v.  Bayley,  5  I.  E.  R.  586.  (E. 
E.) 

5.  A  party  who  is  in  contempt  for  disobe- 
dience of  an  order  of  Court,  can  be  heard 
only  to  show  Irregularity  in  the  order. — Mad- 
den V.  Woods,  7  I.  E.  R.  637.    (R) 

6.  Decree  pro  con/esso  against  a  defendant, 
although  the  plaintiff  was  in  contempt  when 
the  cause  was  set  down,  the  costs  having  been 
paid  before  the  decree  was  pronounced. — 
Casey  v.  C,  11  I.  E.  R.  327.    (R.) 


XXV  in.  4.  Discharge  from  Contempt, 

7.  A  deft.,  arrested  under  process  of  con- 
tempt for  want  of  an  appearance,  will  not  be 
discharged  from  custody  until  he  puts  in  his 
answer. 

Semble — If  a  deft,  has  been  arrested  under  a 
commission  of  rebellion,  ptf.  may,  by  entering 
the  proper  rule,  compel  him,  In  a  fit  case, 
to  give  security  to  abide  the  decree. — O'Dell 
v.  Curreen,  1  Jones,  48.    (E.E.) 

8.  In  a  tithe  suit,  a  deft.,  who  had  been 
attached  for  want  of  an  answer,  applied  to  be 
discharged  from  custody.  Ptf.  did  not  insist 
on  his  answering.  Held,  that  deft,  was  enti- 
tled to  be  discharged  on  paying  the  debt, 
with  such  costs  as  he  would  have  been  liable 
to  pay  If  he  had  been  sole  deft.,  and  also  the 
costs  of  the  motion. 

In  a  similar  case  a  deft.,  who  had  incited 
the  parishioners  to  oppose  ptf.'s  claim,  was 
discharged  on  payiug  the  debt ;  the  costs  of 
filing  the  bill ;  the  costs  of  all  the  proceedings 
against  him,  and  of  the  motion.— FFc/^n  v. 
M'Gee,  1  Jones,  160.    (E.E.) 


9.  An  order  was  made  under  the  5  &  6 
W.  4,  c.  16,  to  discharge  deft,  from  custody 
under  an  attachment  for  non-pajrment  of 
costs.  The  costs  were  directed  to  be  a  charge 
on  funds  reported  due  to  deft,  in  the  cause. 

The  Court  is  bound  to  exercise  its  power 
to  discharge  a  party  In  custody  for  a  con- 
tempt In  all  cases  in  which  the  purposes  of 
justice  will  not  be  answered  by  detaining  him 
in  custody. — Joyce  v.  J,,  S.  &  Sc.  703.    (R.) 

10.  An  order  was  made,  under  the  5  &&W. 

4,  c.  16,  to  discharge  a  deft,  from  custody 
under  an  attachment  for  non-production  of  a 
deed,  upon  paying  the  costs  of  the  attachment 
proceedings;  deft,  and  his  solicitor  having 
sworn  that  they  could  not  procure  the  deed, 
and  that  the  reference  to  it  in  deft.'8  answer, 
as  being  then  in  his  possession,  was  made 
through  inadvertence  and  mistake. — NuptrntY, 
N^  S.  &  Sc.  704.    (R.) 

11.  A  tenant,  who  had  been  attached  for 
non-payment  of  rent,  was  discharged  from  the 
contempt  under  the  5  &  6  fF.  4,  c.  16;  but 
committed  for  the  rent  and  costs,  so  as  to  give 
the  Insolvent  Court  jurisdiction.^— SmtM  v.  S^ 

5.  &Sc.  709.    (R.) 

12.  A  deft,  had  been  eight  months  in  prison 
for  brealLing  an  injunction  against  breaking  up 
ancient  pasture  lands.  An  order  to  discharge 
him  was  made,  upon  his  undertaking  to  lay 
down  the  lands  again. — Scully  v.  Skehane,  S.  & 
Sc.  710.    (R.) 

13.  A  sequestration  on  a  final  decree  abates 
with  the  suit.  A  deft,  was  arrested  for  con- 
tempt in  not  furnishing  a  rental  to  sequestra- 
tors. Under  an  attachment  sued  out  pending 
abatement  by  the  death  of  a  sole  ptf.,  he  was 
discharged  by  the  Court. 

It  Is  the  practice  in  Ireland  to  grant  attach- 
ments to  receivers  against  tenants  under  the 
Court,  notwithstanding  a  total  or  partial 
abatement  oi  the  suit. — Brennan  v.  Kenny,  2 
I.  C.  R.  579 ;  4  I.  Jur.  112.    (R.) 

14.  The  days  mentioned  in  the  5  &  6  W.  4, 
c.  16,  s.  12,  Rule  2,  which  enacts  that  if  a 
defendant.  In  custody  for  contempt,  shall  not 
have  been  sooner  brought  to  the  bar  of  the 
Court,  the  ptf.  shall  bring  him  by  habeas  corpus 
to  the  bar  of  the  Court  within  thirty  days  of 
his  being  in  custody,  and  if  not,  the  Sheriff 
shall  discharge  him,  are  to  be  computed  with- 
out reference  to  the  orders  of  the  Court  as  to 
the  computation  of  time.  The  deft,  was  com- 
mitted on  the  10th  of  April,  and  brought  up 
on  the  13th  of  May.  Held,  that  he  was  en- 
titled to  his  discharge. — Trustees  of  T.,ordPor- 
tarlingtm  v.  Scrape,  2  I.  C.  R.  588.     (R.) 


XXIX.  Copies.  See  Practice,  Etidencb 
See  30  &  31  Vic,  c.  44,  ss.  58,  69,  60,  63, 
92,  102,  120,  128,  162 :  G.  O.  (1867)  8,  9, 
10,  20,  21,  22,  26-30,  33-40,  42-44,  57,  59, 
60,  67,  80,  81,  170,  178-175,  177-190,  225, 
260,  279. 
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XXX.  Costs.  See  SO  &  31  Vic.,  c.  44,  bs.  70, 
9»,  100,  106,  109,  164-169:  G.  O.  (1867), 
61,  66,  90,  94,  121,  138,  149-161,  162,  178, 
182,  189,  200,  204,  206,  246,  267. 

—  Proof/or.     See  Bankkuptct,  Xlll. 

—  On    Petitions  in  Bankruptcy,     See  Bank- 

KUPTCT,  XVII. 

—  Revivor  for.     See  Practice,  Abatement 

AND  Revtvob, 

—  Cf  Attachment.  5«e Practice,  Attachment. 

—  Of  Appeal  and  Re-hearing.     See  Practice, 

Appeal — ^Practice,  Re-hearinc — Sta- 
tute,   II  —  Vendor    and    Purchaser, 

vni. 

1.  Generally. 

2.  How  Lost. 

a.  GeneraUy. 

b.  By  Fraud. 

c.  By  Tender  of  Demand. 

3.  Apportionment  of:  Contribution  for. 

4.  From   what  Fund  Payable:   in  what 

Order. 
4.  a.  Of  Counsel, 

6.  Payment  and  Tender  of:  when  Neces- 
sary :  their  Effect. 

6.  Security  for. 

7.  Setting^. 

8.  When  stayed  by  or  on  Appeal. 

9.  Taxation  of,     [12  &  13  Vic,  c.  63.] 

a.  GeneraOy. 

1.  Genered  Jurisdiction. 

2.  Under  Statutes. 

b.  Costs  of  Taxing  Costs. 

c.  Effect  of  Taxation :  of  Costs  not 
beinq  Taxed,  and  of  Appeal: 
Re-hearing  and  Revivor  for. 

When    Party    shall  Pay    Taxed 
Costs,  or  only  Fixed  Costs. 

Whether  Costs  in  Cause,  or  Extra 
Costs, 
t.  Allowances  beyond  Taxed  Costs: 
respecting  Costs,  whether  as  be- 
tween Party  and  Party,  or  Soli- 
citor and  Client. 

10.  In  Cases  of:  on  Suits  for:  by  or  to 
whom. 

a.  Abandonment  of  Motion,  ^,, 
after  Motion  to  Appear,  ^c. 

b.  Account. 

c.  Administration  Suits. 

d.  Amenchnent. 

e.  Appeal. 

f.  Attorney- General  and  Crown, 

g.  Bankrupt  and  Insolvent:  their 
Assignees. 

h.  Bank  of  England. 

I.  BiU  or  Petition,  Dismissal  of. 

j.  Cause  standing  over,  or  struck 

out:  Costs  of  the  Day. 
k.  Charity. 
1.  ConanissUm&rs, 
m.  Contempt, 
n.  Creditors. 
o.  Cross  Cause. 
p.  Decree  for  Administration  of 

Assets. 
q.  Demurrer   or  Plea  allowed: 

submitted    to  :    overruled  : 

ordered  to  stand  over. 
r.  Discovery. 


d. 


e. 
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s.  Dower. 

t.  Executors,  Administrators, 
Trustees,  Committees,  4rc. 

u.  Exceptions  Allowed  or  Over- 
ruled. 

V.  Heir-at-Law :  Next-of-kin. 

w.  Husband  and  Wife. 

X.  Incumbrancers  :  Mortgagors 
and  Mortgagees :  Equitable 
and  Legal. 

Ti.*  Incumbered  Estates  Court. 
See  Practice,  Landed 
Estates  Court,  LIV,  a. 

J,  Infant:  Prochein  Ami:  Guar- 
dian. 

y.*  Injunction, 

z.    Insufficient  Answer. 

aa.  Interpleader. 

aa.*  Intervenients. 

bb.  Irreguhrity  of  Process. 

CO.  Issue  at  Law. 

CO.*  Landed  Estates  Court.  See 
Pr.  LIV.  o. 

cc.**  Landlord  and  Tenant. 

cc.***  Legates. 

dd.  Lunacy, 

ee.  Misconduct:  Vexatious  and 
Unnecessary  Proceedings. 

if.  Parties  improperly  joined,  or 
served  with  Notice  of  Mo- 
tion, ^. 

ff .*  Partition. 

f f  .♦♦  Partnership. 

gg.  Pauper. 

hh.  Perpetuating  Testimony  : 
Cimmissi^  to  ExamiZ. 

hh.*  Probate. 

II.    Proof  of Dd)ts  before  Master. 

i\.*  Railway  Company. 

jj.  Receiver. 

kk.  Review. 

U.    Separate  Costs. 

mm.  Solicitor,  personally  to  Pay. 

nn.  Specific  Performawx, :  be- 
tween Vendor  and  Pur- 
chaser, and  other  Parties 
gmercdly :  in  Sales  Ju- 
dicial. 

nn.*  Trustees,  see  supra,  t. 

CO.   Witness. 

pp.  Generally:  in  Cases  not  spe- 
cified above. 


Taxation  of  Costs  in  the  House  of  Lords;  12  & 

13,  Vic,  c.  78. 
Taxation  of  Costs  in  the  House  of  Commons;  10 

&  11,  Vic.  c.  69. 


XXX.  1.  Costs  generally. 

I.  When  the  costs  of  making  or  appearing 
on  a  motion  are  ordered  to  either  partj,  ana 
the  order  names  the  amount,  if  the  solicitor 
of  the  party  entitled  thereto  produces  his  bill 
to  the  Registrar,  and  objects  that  that  sum  is 
inadequate,  the  bill  is  then  laid  before  the  M. 
R.  If  he  deems  the  sum  inadequate,  the  order 
is  amended  by  expunging  the  specific  sum 
and  leaving  the  order  one  for  costs  generally 


832 


[PRACTICE— COSTS.] 


or,  perhaps,  in  a  clear  case,  by  increasing  the 
sum  specified.— TFaZit«r  t.  TF.,  1  I.  B.  B.  149. 
(R.) 

1.  Costs  of  proceedings  for  an  injunction  in 
the  nature  of  a  writ  of  estrepement,  and  which 
do  not  pray  an  account  or  answer,  are  seldom, 
if  ever,  given  to  the  landlord. — Chatterton  v. 

.White,  I  I,  E.R.  200.    (R.) 

2.  As  a  general  rule,  in  Courts  of  Equity, 
the  costs  follow  the  result. — Burgh  t.  Keftny,  1 
I.  E.  R.264.    (E.E.) 

8.  Ptf.,  having  charged  that  B.,  named  a 
deft.,  was  out  of  the  jurisdiction,  omitted  to 
pray  process  against  him  on  his  coming  within 
the  jurisdiction.  BeUi  that  ptf.  was,  never- 
theless, entitled  to  the  costs  of^a  supplemental 
suit  instituted  to  compel  him  to  loin  as  a  con- 
veying party  in  the  deed  to  the  purchaser 
under  the  decree. — Oldham  v.  WilkinSy  1  Dr.  & 
Wal.  717.    (C.) 

4.  When  transactions  between  principal  and 
agent  are  in  their  inception  impeachable  from 
the  existence  of  that  relation,  but  afterwards 
receive  validity  by  confirmatory  acts  of  the 
principal,  whose  bill  to  impeach  those  trans- 
actions is  dismissed  on  those  grounds,  the 
defendant  (the  agent)  is  not  entitled  to  the 
costs  of  his  defence. — De  Montmorency  v.  De- 
vereux,  2  Dr.  &  Wal.  410.  (HX.)— [-S?c«  7  CI. 
&  Fin.  188.] 

6.  The  costs  incurred  by  a  ptf.  in  litigating 
and  reducing  considerably  the  demand  of  a 
creditor,  whose  demand  is  prior  to  that  of  the 
ptf.,  are  not  costs  which  the  ptf.  is  entitled  to 
be  paid  in  preference  to  the  demand  of  such 
creditor,  who,  at  the  final  hearing,  had  a 
decree  for  payment  of  his  demand  and  costs. 
— Jauffe  V.  Jcickson,  Fl.  &  K.  45.    (B.) 

6.  When  the  deft,  has  a  good  defence  on 
the  merits,  but  does  not  put  his  case  forward 
distinctly  by  his  answer,  the  ptf.'s  bill  will  be 
dismissed,  but  without  costs.—  Stetle  v.  Mit- 
chell, 2  Dr.  &  Wal.  568 ;  8  I.  E.  R.  1.    (C.) 

7,  In  consequence  of  a  controversy  between 
the  receiver  and  tenants  under  the  Court,  the 
latter  came  in  and  took  a  reference  upon  the 
subject  at  their  own  expense.  After  the  pro- 
ceedings had  gone  to  a  great  length,  it  appear- 
ing that  the  Master  would  report  in  favour  of 
the  tenants,  the  parties  in  the  cause,  by  con- 
sent, discharged  the  receiver,  to  prevent  the 
report  from  being  made  up.  The  Court 
ordered  the  ptf.  and  deft,  to  pay  the  tenants 
all  their  costs  of  coming  into  Court,  and  of 
the  reference,  &c.  Afterwards,  a  consent  was 
entered  into,  and  made  a  rule  of  Court,  where- 
by the  tenants  waived  the  costs  so  ordered, 
upon  the  terms  that  the  Master  should  be  at 
liberty  to  continue  the  reference,  notwith- 
standing the  discharge  of  the  receiver ;  and 
that  the  question  of  costs  should  abide  the 
coming  in  of  the  report.  Before  the  proceed- 
ings under  the  reference  could  be  renewed, 
the  suit  abated  by  the  death  of  the  ptf.,  and 


the  parties  refused  to  revive  the  cause.  There 
was  an  application  that  the  person  entitled 
under  the  ptf.'s  will  to  his  interest  in  the 
cause,  in  respect  of  a  valuable  chattel  real, 
the  subject  of  the  suit,  and  the  deft.,  or  either 
of  them,  should  pay  the  tenants  the  costs  for- 
merly ordered,  and  those  since  incurred.  Held, 
that  the  Court  had  not  jurisdiction  to  make 
any  order  in  the  case. — Hutchim  v.  H.,  8  L  E. 
B.  217  (B.) ;  and  see  note  to  this  case,  ibid, 

8.  The  ptfs.  had  a  decree  for  a  sale,  Ac, 
but  were  thereby  ordered  to  pay  the  costs  of 
W.,  who  had  disclaimed,  and  as  to  whom  the 
biU  was  dismissed.  Shortly  after  the  decree, 
W.  died  before  his  costs  had  been  taxed  or 
furnished.  The  ptfs.  continued  to  proceed  in 
the  cause  as  if  no  abatement  had  taken  place, 
and  in  two  years  after  W.*8  death  obtained, 
out  of  the  produce  of  a  sale  under  the  decree, 
the  full  amount  of  their  demand  and  costs. 
Subsequently,  W.'s  administrator  proceeded 
to  have  W.'s  costs  taxed,  and  the  ptfs'.  solici- 
tor attended  upon  the  taxation,  but  protested 
against  the  proceeding,  as  W.  had  died  before 
taxation,  and  the  suit  had  not  been  revived 
by  or  against  his  administrator.  The  Master, 
however,  taxed  the  costs,  and  (after  allowing 
the  ptfs.  time  to  raise  their  objection  by  ap- 
plication to  the  Court,  which  they  declined  to 
make,  but  still  insisted  upon  their  objection) 
certified  that  he  had  done  so  in  the  presence 
of  the  ptfs.'  solicitor,  &c.  Thereupon  W.'s 
administrator  issued  and  served  upon  the  ptfs. 
a  subpoena  for  the  costs.  The  ptfs.  moved  to 
set  aside  the  subpoena  for  irregularity.  Held, 
that  the  motion  should  be  refused ;  and  that 
it  would  have  been  refused  with  costs  but  for 
AveraUy,  Wade  (1  Moll.  571,  nX  which,  it 
•was  declared,  ought  not  to  bind  tnis  Court. 

Semble — ^The  more  proper  course  for  W.'s 
administrator  would  have  been,  instead  of 
issuing  a  subpoena,  to  have  applied  to  the 
Court,  after  the  taxation,  for  an  order  upon 
the  ptfs.  to  pay. 

Quare — As  to  the  case  of  Jvpp  v.  Gtaing, 
5  Madd.  325  7— Barry  v.  StaweU,  3  I.  E.  R.  18; 
Fl.  &  K.  1.    (B.) 

9.  If,  after  decree,  one  of  several  defts.  dies, 
and  the  cause  remains  in  operation  between 
the  ptf.  and  the  other  defts.,  the  right  to  the 
costs  decreed  to  him  is  not  affected  by  that 
def t.'s  death  before  taxation.-.Barry  v.  StaweM, 
3  I.  E.  B.  146.    (C.) 

10.  Defts.  who,  by  persisting  in  an  unfounded 
claim,  have  caused  the  suit  to  be  proceeded 
with,  may  be  decreed  to  pay  the  costs  of  their 
co-defts.  and  of  ptf.,  so  far  as  the  suit  waa 
properly  instituted. — Glifnn  v.  Locke,  5  I.  E.  B. 
61 ;  3  Dr.  &  War.  11 ;  2  Con.  &L.  21.    (C.) 

11.  When  the  case  turns  upon  a  dry  question 
of  law,  the  ptf.  must,  if  it  be  decided  against 
him,  pay  the  costs. — Ferguson  v.  Lomax,  8  Dr.  & 
War.  238.    (C.) 

12.  When,  at  the  time  of  a  motion,  no  order 
is  made  regarding  the  costs  of  it,  they  follow 
the  costs  in  the  cause,  especially  in  the  caae 
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of  injunction  bills. — BaumeY.  Farran.  6  I.  E. 
R.659.    (£.£.) 

1.  Costs  of  re-docketing  a  recent  jadgment 
not  allowed  in  a  petition  matter. — Aiacken  t. 
Newamen,  7  I.  E.  R.  114  ;  2  Jon.  &  L.  17.  (C.) 

2.  The  costs  of  raising  a  family  charge 
ihoold  be  borne  by  the  estate ;  but  costs  occa- 
sioned by  dealings  with  the  charge  shonld  be 
borne  by  the  charge,  not  by  the  estate. — 
Stewart  v.  Marquis  ^Donegal,  8  I.  E.  B.  621  : 
2Jon.  &L.  636.    (C.) 

3.  Costs  given  against  a  party  who,  by  his 
want  of  caution  in  settling  an  estate,  without 
giving  notice  that  it  was  subject  to  a  prior 
demand,  necessitated  a  suit  by  the  prior  in- 
cumbrancer to  establish  his  rights. — Wise  t. 
TT.,  2  Jon.  &  L.  403.    (C.) 

4.  In  a  suit  between  claimants  under  a  will, 
and  an  inconsistent  deed  executed  by  the 
testator,  the  costs  are  not  paid  out  of  the 
assets,  on  the  ground  that  the  testator  created 
the  difficulty,  but  are  subject  to  the  ordinary 
rule  in  adverse  suits. 

Costs  given  against  a  trustee  under  a  trust 
deed,  which  was  held  revoked,  when  he  had 
also  a  beneficial  interest,  and  insisted  that  the 
deed  was  valid. — Irwin  v.  Rogers.  12  L  £.  B. 
159.    (C.) 

5.  Costs  in  Equity  are  in  the  nature  of  a 
debt  and  not  of  damages. — Archbishop  of  Dub- 
lin V.  Lord  TrimbUston,  1  I.  Jur.  49.    (K.) 

6.  A  deft,  was  arrested  under  an  attachment 
for  costs  of  an  answer  which  was  prolix  and 
impertinent.  The  ptf.  permitted  him  to  be 
discharged  without  payment  of  the  costs.  Heldy 
that  the  ptf.  did  not  thereby  lose  his  right  to 
the  coBta.—SwiJl  v.  S^  2  I.  Jur.  65.    (R.) 

7.  Costs  of  the  cause  do  not  include  costs 
incurred  before  the  filing  of  the  bill — neces- 
sitv  for  special  direction. — Cantioelly,  Martin, 
2  L  Jur.  293.    ^C.) 

8.  In  a  motion  for  liberty  to  proceed  at 
law,  the  Master  of  the  Rolls  refused  to  name 
a  sum  for  the  costs  of  the  motion,  in  order  to 
obviate  the  necessity  of  a  second  application. 
— Ex  parU  Cokhurst ;  re  Barretts  Minors,  4  I. 
Jur- 90.    (R) 

9.  When  an  administrator  has  recovered  a 
chattel  interest  in  lands  by  a  decree  declaring 
his  costs  to  be  duly  charged  on  the  estate,  his 
solicitor  cannot  file  a  petition  in  his  own  name 
to  realise  his  own  portion  of  those  costs. — In 
re  M'AHster^s  Estate,  16  I.  C.  R.  134.  (L.E.C.) 


XXX.  2.  ffow  Costs  are  Lost, 

a.  Generally, 

b.  By  Fraud, 

c.  By  tender  of  Demand. 


XXX.  2.  a.  ffow  Costs  are  Lost  generally, 

10.  The  Court  of  Ch.  in  Ir.  pronounced 
against  P.  a  decree,  with  costs.    P.  paid  them 


to  the  solicitor  of  the  opposite  party.  He,  with 
his  client's  assent,  applied  the  amount  in 
paying  costs  due  by  the  client  to  himself,  and 
in  paying  the  costs  of  an  appeal  which  P.  took 
to  the  H.  L.  against  the  decree.  The  H.  L. 
reversed  the  decree,  with  costs.  Thereupon 
P.  applied  for  an  order  directing  the  repay- 
ment of  those  costs.  The  H.  £.  refused  to 
make  such  an  order,  and  left  P.  to  apply  to 
the  Court  below  on  the  judgment  now  pro- 
nounced.—C^r^  V.  Smith,  9  CI.  &  F.  126. 

[P.  applied  to  the  Court  below  for  an 
order  directing  the  solicitor  to  repay  him  the 
amount.  Hdd,  that  the  motion  should  be 
refused.  —  Smith  v.  Clarke,  5  I.  E.  R.  423 :  8 
Dr.  &  War.  422.    (C.)] 

11.  When  an  order  is  moved  for  which  might 
and  ought  to  have  been  procured  to  be  made 
as  part  of  another  order  previously  obtained, 
the  applicant  will  not  get  his  costs  of  the 
second  motion,  though  successful. — Darky  v. 
Nicholson,  2  Dr.  &  War.  86 ;  1  Con.  &  L.  207. 
(C.) 

12.  Any  documents,  which  could  be  used  at 
Law  as  admissions  to  prove  an  agreement 
pleaded,  may  be  used  in  Equity  for  the  same 
purpose,  though  not  noticed  in  the  bill ;  but, 
subject  to  enquiry,  if  deft,  be  taken  by  sur- 
prise. Soch  a  method  of  proof  may,  however 
affect  the  costs. — Crosbie  v.  Thompson,  11  I.  E 
R.404.    (C.)  ^     ^ 

13.  Neither  the  costs  of  a  petition  to  charge 
a  fund  in  Court,  nor  of  a  cross  motion  to  draw 
money  out  of  Court  which  has  been  so  charged 
under  the  3  &  4  Vic,  c.  105,  s.  23,  wiU  be 
granted  when  the  respondent  does  not  appear. 
—King  v.  Brownrigg,  1  I.  Jur.  81.     (^R.) 

14.  A  decree  directed  that  ptfs.  resident  in 
England  should  pay  a  deft,  her  costs.  Before 
exemplifying  this  decree  in  England  the  deft, 
served  a  subpoena  upon  the  ptfs.  in  England. 
Held,  that  she  was  not  entitled  to  the  costs, 
the  service  being  unecessary .—5tomer  v.  iVs*- 
bitt,  1  I.  Jur.  298.    (C.) 

16.  When  upon  consent  an  order  had  been 
made  in  Jan.  1846  staying  further  proceedings 
in  a  cause  (in  which  there  were  two  ptfs.,  a  trus- 
tee, and  c.  g.  t,),  and  directing  that  the  costs 
of  the  ptfs.  should  be  taxed  and  ascertained, 
the  deits.  undertaking  to  pay  such  costs;  and 
those  costs  were  not  taxed  until  subsequently 
to  the  death  of  the  principal  ptf.  (the  c.  q.  t.\ 
which  occurred  in  Dec.  1848;  a  motion  to 
compel  the  defts.  to  pay  the  costs  so  taxed 
was  refused  with  costs,  although  the  solicitor 
of  the  ptfs.  offered  an  undertaking  to  procure 
for  the  defts.,  from  the  personal  representative 
of  the  deceased  ptf.,  a  receipt  for  the  taxed 
costs  of  the  cause.  —  Upton  v,  M^  Garry,  13 1. 
E.R.164.    (C.)  ^' 

16.  A  cause  petition,  properly  falling  within 
the  Ch.  Reg.  Act,  s.  15,  was  set  down  and 
heard  as  an  ordinair  cause  petition.  The 
Court  refused  at  the  final  hearing  (not  having 


834 


[PRACTICE_COSTSi] 


been  called  on  before  to  do  so)  to  make  anj 
order  as  to  the  extra  costs  occasioned  by  the 
petitioner  not  having  availed  himself  of  the 
provisions  of  that  section ;  the  question  not 
having  been  raised  at  the  original  hearing  of 
the  petition. 

Form  of  decree,  made,  when  pending  the 
proceedings  in  this  Court,  an  order  for  sale  of 
the  lands  of  the  respondent  was  made  in  the 
I.  E.  Court.  — -£yre  v.  Little,  4  I.  C.  R.  604 ;  1 
LJnr.  N.  S.  6.    (C.) 

1.  The  8th  G.  O.  of  Maj  1857  directs  that 
the  facts  deposed  to  in  an  affidavit,  wliich  are 
within  the  deponent's  knowledge,  shall  be 
distinguished  from  those  stated  on  belief 
founded  on  the  information  of  others.  Semble- 
That  the  costs  of  only  so  much  of  an  affidavit 
as  violates  this  G.  O.  are  to  be  disallowed  on 
taxation.  —  Crawford  v.  PiUon,  8  L  Jur.  N.  S. 
4.   (R) 


XXX.  2.  b.  Bjf  Frcatd. 

2.  When  a  transaction,  suspicious  in  its 
commencement,  can  be  sustained  only  by  sub- 
sequent confirmatory  acts,  the  partv  so  sus- 
taining it  must  pay  his  own  costs  of  investi- 
gating the  circumstances. — Dt  Montmorency  v. 
Devereux,  2  Dr.  &  Wal.  410;  7  CI.  &  F.  188. 
(HX.)— [Aifg.  1  Dr.  &  Wal.  119.    (C.)] 

8.  B.,  occupier  of  premises,  agreed  to  give 
them  up  to  a  company  for  a  sum,  but  sub- 
sequently refused,  stating  that  another  person 
also  had  an  interest  in  them.  The  company 
lodged  the  money  in  Court  to  his  separate 
credit.  Upon  petition  by  R. ;  Held,  that  the 
lodgment  was  an  adminsion  by  the  company 
of  his  title,  and  that  he  was  entitled  to  be 
paid  without  a  reference ;  that  the  company, 
having  made  an  insufficient  tender,  was  not 
entitled  to  costs ;  nor  was  R.  entitled,  his  pro- 
ceedings being  mala  fide, — In  re  Ir,  S.  East,  R. 
Co.,  1  L  Jur.  156.    (E.E.) 


XXX.  2.  c.  By  tender  of  Demand, 
TCTCX.  8.  Apportionment  of,  and  Contribution  for 

C08t$, 

4.  Upon  distribution  of  funds  In  a  credi- 
tor's suit,  there  not  being  any  specific  incum- 
brancer, the  several  dcfts.  and  creditors  were 
directed  to  pay  ptf.  their  proportions  of  the 
difference  of  the  costs  between  party  and 
party,  and  attorney  and  client,  In  proportion 
to  their  demands,  although  neither  the  bill 
prayed,  nor  did  the  decree  direct  that  they 
should  so  contribute. — Bracken  v.  Drought,  2 
Jones,  114.    (E.E.) 

6.  A  specific  incumbrancer  filed  a  bill  for  a 
sale.  Meld,  that  judgment  creditors,  proving 
under  a  decree  to  take  an  account  of  prior 
incumbrances,  were  not  bound  to  contri- 
bute to  the  payment  of  the  plaintiff's  costs, 
though  Uieir  demands  exhausted  the  funds, 
and  left  nothing  for  the  plaintiff. —  The 
Marquit  of  Doumthire  v.  TyrreU,  2  Jones,  804. 
(E.E.) 


6.  Pending  a  reference  under  an  order 
whereby,  inter  alia,  the  Master  was  directed 
to  report  the  costs  of  the  reference,  and  of 
the  order  to  pay  out  the  funds,  the  Master 
transferred  the  carriage  of  the  decree,  &c., 
from  C.  to  W.,  another  creditor,  and  reported 
that  the  costs  of  the  reference  would  be  pay- 
able to  W.,  then  having  the  carriage  of  the 
decree.  Held,  that  C.  was  entitled  to  so  much 
of  the  costs  of  the  reference  as  had  been 
incurred  before  that  transfer. — KeBu  v.  K,, 
II.  E.  R.317.    (R.) 

7.  Costs  of  a  partition  suit  must  be  borne 
bv  the  parties  according  to  the  interests 
allotted  to  them  respectively. —  APBride  v. 
i/a/co/inson,  2  Dr.  &  Wal.  700.    (C.) 

8.  Several  children  appeared,  and  pro- 
ceeded jointly,  by  the  same  solicitor,  for  a 
sum  to  which  they  were  entitled  in  equal 
shares.  Having  incurred  costs  to  a  consider- 
able amount,  two  of  the  children  died.  There 
being  a  continuing  litigation  as  to  the  per- 
sons entitled  to  their  shares,  the  solicitor 
in  the  meantime  allowed  the  surviving  ehlld- 
ren  to  draw  out  their  shares  of  the  fund,  with- 
out any  deduction  for  the  costs  for  which  they 
were  jointly  and  severally  liable.  He  now 
applied  for  payment  out  of  the  sum  In  Court 
Twhlch  constituted  the  shares  of  the  two 
deceased  children)  of  the  entire  amount  of 
the  costs.  Held,  that  that  sum  was  liable,  in 
the  first  instance,  for  that  proportion  only  of 
the  costs  which  they  should  have  paid,  if  the 
others  had  contributed  equally;  and  that  it 
was  the  duty  of  the  solicitor  to  have  taken 
care  that  the  costs  should  be  borne  equally  by 
the  several  younger  children. — Crone  r,  CDeU, 
3  I.  E.  R.  12.    (R.) 

9.  A  creditor,  who  has  been  stayed  from 
proceeding  in  his  suit,  and  compelled  to  come 
in  under  the  decree  in  another  suit,  will  not 
be  ordered  to  contribute  to  the  costs  of  ptf.  in 
that  suit,  as  between  attorney  and  client.  The 
rule  only  applies  to  persons  coming  in  volun- 
tarily under  the  decree. — O'Brien  v.  Fitz  Ge- 
rald, 3  L  E.  R,  U9.    (E.E.) 

10.  One  of  several  c.  g.  trusts  of  a  fund  charged 
upon  land,  filed  a  bill  against  the  owners  of 
the  estate  ;  the  other  c.  q,  trusts  and  the  trus- 
tees (who  had  refused  to  act) ;  to  raise  its 
amount,  and  for  payment  thereof  to  the  per- 
sons entitled.  Held,  that  the  suit  being  for  the 
benefit  of  all  the  c.  q.  trusts,  they  were  bound 
to  contribute,  in  proportion  to  their  shares, 
to  the  difference  between  the  taxed  costs 
between  party  and  party,  and  the  plaintiff's 
costs  of  suit,  taxed  as  if  he  were  the  trustee  of 
the  f  und.— -Bo^^  v. ,  8  L  E.  R.  494.  (E.E.) 

11.  Creditors  who  prove  under  a  decree  ob- 
tained in  an  administration  suit  instituted  by 
a  legatee,  are  not  bound  to  contribute  to  the 
difference  between  ptf.'s  costs  between  at- 
torney and  client,  and  party  and  party. — 
Lynch  V.  Skerritt,  3  I.  E.  R  604.    (E.E.) 


[PRACTICE— CQSTS.] 


835 


1.  A  moietj  of  an  estate  waa  devised,  sub- 
[ect  to  legacies,  to  A.  for  life ;  remainder  to 
his  first  and  other  sons  in  taU.  HiUd,  that  the 
tenant  for  life,  tenant  in  tail,  and  legatees, 
must  bear  their  own  costs  of  a  partition  suit ; 
and  that  the  tenant  for  life  had  no  equity  to 
call  on  the  tenant  in  tail  to  contribute  to  the 
costs  of  the  suit.—  Grter  v.  Mercer,  4  I.  E.  R. 
706.    (E.E.)  ' 

2.  In  a  suit  to  recover  tithe  composition, 
ptf.  obtained  a  decree,  with  costs,  and  levied 
all  the  costs  off  one  deft.  Held,  that  that 
deft,  was  entitled  to  contribution  from  his  co- 
dcfts.,  and  that  payment  of  that  contribution 
would  be  compelled  by  summary  order. 

iSa»6&— One  co-deft,  having  died  after  tax- 
ation, the  others  were  not  bound  to  contribute 
in  greater  proportion  than  if  he  were  living.— 
StapUs^  V.  Smith,  6  I.  E.  R.  211.    (E.E.) 

3.  The  plaintiff  and  others  having  joined 
in  a  plan  for  making  a  proposed  railway, 
meetings  were  held.    The  names  of  the  plain- 
tiff and  defendants,  in  all  twenty-live,  were 
printed  in  a  prospectus  as  provisional  direc- 
tors, and  published  in  different  newspapers. 
There  was  not  sufficient  evidence  to  fix  the 
remainder  of  the  twenty-five    with    having 
acted  as  directors ;  but  there  was  suflScient 
to  establish  the  acting  of  the  plaintiff  and 
seven    defendants.     The    plaintiff    took    no 
shares  in  the  proposed  company,   and    the 
defendants  only  a  few.    At  one  of  the  meet- 
ings,  where    the    parties    attended,  V.  was 
appointed  engineer.    The  proposed  plan  was 
afterwards  abandoned,  and  V.   brought  an 
action   for  his   bill  against  the  plaintiff  in 
England  (he  being  the  only  one  of  the  direc- 
tors  residing  there),  of  which  the  plaintiff 
gave  the  defendants  notice.    V.  recovered, 
and  the  plaintiff  paid.  Held,  that  the  plaintiff 
was  entitled  to  contribution  to  V.*s  bill  and 
the  costs  of  the  action,  against  the  defend- 
ants;   and    that    the    rate    of    contribution 
should  be  regulated  by  the  number  of  those 
who  had  acted  as  directors,  so  as  to  render 
themselves  liable  to  V.;  and  not  by  the  num- 
ber of  those  named  as  provisional  directors, 
or  by  the  number  of  the  shares. 

That  the  project  having  been  abandoned, 
the  bill  was  properly  filed  for  contribution, 
and  not  for  winding  up  the  affairs  of  the 
company,  as  if  it  had  been  a  partnership. 

M.  had  been  one  of  the  twenty-five  named 
as  directors,  but  had  taken  an  indemnity 
from  the  solicitors  of  the  proposed  company. 
The  plaintiff  called  him  as  a  witness  on  the 
trial  of  B.'s  action ;  and  his  evidence  having 
been  objected  to,  gave  him  a  release  from  all 
hability.  Bj  means  of  his  evidence  V.'s 
demand  was  considerably  reduced.  The  bill 
sought  to  have  M.'s  share  also  borne  rateably 
by  the  plaintiff  and  defendants.  Held,  that 
the  release  to  M.  did  not  discharge  the  other 
parties  from  their  liability  to  contribute. 

That  the  plainriff  would  not  be  entitled  to 
contribution  to  the  loss  of  M.'s  share,  unless 
the  examination  of  M.  as  a  witness  was  neces- 
lary.    An  enquiry  was  directed  on  this  point. 

Principle  of  contribution  in  equity. 


Distribution  of  costs  in  such  a  suit.— Ze/hw 
V.  GW«,  7  I.  E.  R.  228;  1  Jon.  &  L.  671.    (CO 

4.  Upon  the  distribution  of  the  funds,  the 
produce  of  real  estate,  in  a  suit  instituted  by  a 
simple  contract  creditor,  on  behalf  of  himself 
and  other  creditors  who  should  come  in  and 
contribute  to  the  expenses  of  the  suit,  the 
fund  being  a  sufficient  one,  the  plaintiff  is 
not  entitled  to  make  judgment  creditors  con- 
tribute  (m  proportion  to  their  demands)  to 
his  costs  between  solicitor  and  client.— iV«i;6i/ 
V.  Drew,  10  I.  E.  R.  68.    (R.)  ^^ 

6.  A  decree  declared  that  the  defts.  A.  and 
B  should  pay  to  the  ptf.  his  costs  of  the  causa 
t^Z  ****'*  ?°^  ascertained.  Held,  that  the 
effect  was  not  necessarily  to  establish  contri- 
bution in  moieties  between  the  parties 

A  decree  against  two,  for  payment  of  costs, 
b  joint  and  several.  The  registration  of  g^S 
decree  under  the  3  &  4  Vk.,  c.  106,  s.  27  does 
not  alter  its  ^n^ct.^Archkshap  of  Dubl^V 
Lord  Tnmlestm,  1 1.  Jur.  49.    (U) 

.^alJ\  ^^""P^  *^**'^'  ^*^^®''*^  ^or  payment  of 
costs,  is  joint  and  several ;  and  a  receiver  may 

be  appointed  over  the  lands  of  one  of  theS^ 
under  the  3  &  4  Vic,  c.  105,  without  mlS 
theothers  parties  to  the  petition  "*»'^"»8 

.^f.*"*"^*'  ^''®°  }^  *  j^^"**  ^^  several  de- 

a  debt.  Therefore  there  must  be  contribution 
between  he  parti^  liMe.^Archbishcp  o/m. 
hn  v.  Trtrnkston,  13  I.  E.  R.  98.     (R./    "^ 

7.  The  Court  of  Ch.  will  not  expunge  from 
an  order  of  the  Rolls  recitals  which  reflect  on 
the  character  of  a  party,  unless  there  has  been 
some  miscarriage  in  the  proceedings,  or  some 

n°o^^nrH- °''?-     /",  fPP^^   °»^*^^    for  this 

purpose  dismissed  with  costs. 

In  a  suit  for  tithe  rentcharge  several  defts 
were  struck  out  of  the  biU,  by  iide-bar  nile  ^^ 
payment  of  their  proportion^  and  th^  ZZ  of 
subpoena  and  appearance.  The  bill  was  set 
down  against  the  other  eight  defts.  who  en^ 
IJI  /^^*  consent  to  pay  whatever  costs 
were  taxed  against  them.  They  paid  £26  on 
account.  The  general  costs  of  the  suit  werS 
taxed  aeainst  them  to  £36.  2s.  OJd.  A  moTio^ 
WM  made  to  the  Rolls  in  Jan.  1854  and  an 
order  obtained  directing  the  Taxing  Master  to 
review  his  taxation,  and  report  what  amoun? 
of  costs  would  be  properly  charged  airainst 
Ihr::  dSt'  r/^»-«f  ts^f  the^o7he?!ix^! 
H.«  /^^-  ^""^  ^^^°.  ^^""^^^  "^^^  the  propor- 
tion  of  the  costs  of  the  suit  to  which  they 

"^""^^  ^*ot  ^T  "*^^®  "'^^^''  the  1  &  2  Vic, 
c.  109,  8.  28  A  report  was  made.  In  pursu- 
ance of  It,  his  Honor  directed  the  ptf.'s  soli- 
citor  to  refund  to  the  eight  defts.  /l7  6s  8d 

thattL'nff^lf  P.5*^  byVm  for  costs?  and 
tt!V.  f  P*f  ,f*^ould  pay  to  these  eight  defts. 
the  costs  of  the  motion  of  Jan.  1854,  and  the 
proceedings  thereunder.  Held,  on  appeal 
against  the  payment  of  costs  directed  fiythe 
order,  that  this  order  should  be  affirmed  and 
the  appeal  dismissed  with  coBts.-^Chaine  v 
Dungannon,  7  I.  Jur.  89.  (C.V-fRolls  motion 
reported,  6  I.  Jur.  174.    (k)] 
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1.  The  Lord  Chancellor  having  ordered  all 
the  respondents  in  a  cause  petition  matter  to 
pay  the  petitioners  their  costs  when  taxed ; 
and  that  all  parties  should  be  at  liberty  to 
apply  to  the  Court  as  they  should  be  advised  ; 
and  the  entire  amount  of  these  costs  having 
been  paid  by  two  of  the  respondents ;  the  M. 
R.  ordered  a  reference  to  ascertain  what 
amount  a  third  respondent  should  contribute 
as  and  for  his  share  of  the  costs  so  paid. — 
M'Causland  v.  Wynne,  2  L  Jur.  N.  8.  193.  (R.) 

2.  An  order  was  made  in  a  partition  suit,  in 
Dec.  1856,  to  bind  persons,  not  parties,  under 
the  32nd  G.  Order  of  1851.  The  order  was  not 
entered  in  the  final  decree,  which  directed 
that  the  parties  should  respectively  bear  their 
own  costs,  up  to  and  including  the  first  hear- 
ing of  the  cause  in  June  1856 ;  and  that  they 
should  respectively  bear  and  pay  the  costs  of 
issuing,  executing,  and  confirming  the  commis- 
sion,  including  the  costs  of  the  nnal  hearing, 
rateably,  and  in  proportion  to  the  value  of  the 
estates  allotted  to  them.  Held,  that  the  peti- 
tioners were  not  entitled  to  a  rateable  propor- 
tion of  the  costs  of  the  order  of  Dec.  1856. — 
O' Gorman  v.  Pratt,  9  I.  C.  R.  343.    (R) 


XXX.  4.  From  what  Fund  Costs  are  payable:  in 

what  order, 

8.  After  an  order  to  pay  out  a  deficient 
fund  to  the  parties  as  reported,  ptf .  was  obliged 
to  take  further  proceedings  in  the  cause.  The 
order  did  not  provide  for  the  costs  thereof. 
No  application  was  made  until  all  the  credi- 
tors, except  one,  had  drawn  out  the  sums  allo- 
cated to  them  respectively.  Held,  that  ptf. 
was  entitled  to  be  paid  out  of  the  remaining 
share  the  costs  necessarily  incurred  in  those 
further  proceedings. — Birch  r.  Alt,  1  I.  E.  R. 
228.    (R.) 

4.  A  ptf.  abandoned  a  cause  in  which  he  had 
obtained  a  decree  to  account.  Without  any 
restraining  order  having  been  served  upon 
him,  he  came  in,  and  proved  his  debt  in  an- 
other cause.  Held,  that  a  deft,  (a  creditor 
whose  demand  was  puisne  to  ptf/s),  in  the 
abandoned  cause,  was  not  entitled  to  have  the 
costs  incurred  by  him  in  the  abandoned  cause 
paid  out  of  ptf.*s  portion  of  the  fund  brought 
into  Court  in  the  other  cause. 

Semble — Deft,  should  have  applied  for  car- 
riage of  the  decree  in  the  abandoned  cause, 
and  had  his  costs  added  to  his  demand.-Z>ot<7n- 
shiri  V.  TyrreU,  2  L  K  R.  66.    (E.E.) 

6.  A  supplemental  bill  was  filed  merely  to 
bring  before  the  Court  a  tenant  in  tail  who 
had  come  into  being  since  the  decree  in  the 
original  cause  was  pronounced.  All  the  def  ts. 
in  that  cause  appeared  at  the  hearing  of  the 
supplemental  suit.  Held,  that  since  they  ap- 
peared in  consequence  of  a  notice  served  by 
ptf.,  they  were  entitled  as  against  him  to  their 
costs  of  the  hearing  ;  but  that  ptf.  should  not 
have  them  over. — WaUace  v.  Hhke,  1  Dr.  & 
WaL378.    (C.) 

6.  Incumbrancers  on  a  life  estate,  who  are 


necessary  parties  to  a  suit  to  sell  the  inheri- 
tance to  pay  charges  prior  to  that  life  estate, 
are  only  entitled  to  their  costs  against  that 
life  estate,  and  not  against  the  ptfs.  generally. 
—Ennis  v.  Brady,  1  Dr.  &  Wal.  720.    (C.) 

7.  Several  children  appeared  and  proceeded 
jointly  by  the  same  solicitor  for  a  sum  to 
which  they  were  entitled  in  equal  shares,  and 
incurred  costs  to  a  considerable  amount.  Two 
of  the  children  died.  There  being  a  continu- 
ing litigation  as  to  the  persons  entitled  to 
their  shares,  the  solicitor  in  the  meantime 
allowed  the  surviving  children  to  draw  out 
their  shares  of  the  fund  without  any  deduc- 
tion for  the  costs  for  which  they  were  jointly 
and  severally  liable;  and  now  applied  for 
payment,  out  of  the  sum  in  bank  (which  con- 
stituted the  shares  of  the  two  deceased  child- 
ren), of  the  entire  amount  of  the  coati.  Held, 
that  this  sum  was  liable,  in  the  first  instance, 
for  that  proportion  only  of  the  costs  which 
they  should  have  paid  if  the  others  had  con- 
tributed equally ;  and  that  it  was  the  duty  of 
the  solicitor  to  have  taken  care  that  the  costs 
should  be  borne  equally  by  the  several  younger 
chUdren.— Crone  v.  O^Dell,  8  I.  E.  R.  12.    (R.) 

8.  The  final  decree  directed  a  sale  for  pay- 
ment of  demands  and  costs,  according  to 
priority ;  and  as  to  the  deft.  B.  ordered,  that 
he  should  have  his  costs  out  of  the  residue,  if 
any.  On  the  ptf.*s  motion  that  B.*s  solicitor 
should  bring  in  the  title-deeds,  &c.,  in  his 
hands,  relating  to  the  lands  about  to  be  sold 
under  the  decree,  it  appeared  that  B.  was  in- 
solvent; that  the  fund  would  be  deficient; 
and  (it  was  alleged)  that  the  costs  in  the 
cause  for  which  the  solicitor  claimed  a  lien 
were  incurred  in  proceedings  by  which  the 
fund  distributable  under  the  decree  had  been 
increased  to  a  very  large  extent.  The  solicitor 
was  ordered  to  bring  in  the  deeds,  &c.,  but  it 
was  referred  to  the  Master  to  ascertain  the 
sum  due  to  him  for  costs,  and  to  enquire  and 
report  how  far  they  had  been  incurred  in  pro- 
ceedings by  which  the  fund  distributable  had 
been  increased.  The  Master  reported  up- 
wards of  £300  to  be  due  to  the  solicitor  for 
costs  of  proceedings  whereby  the  fund  dis- 
tributable had  been  increased  by  upwards  of 
£10,000.  On  the  solicitor's  motion  for  pay- 
ment, out  of  the  fund,  of  the  sum  reported 
due,  and  for  the  costs  of  the  reference  and  of 
the  motion — Held,  that  the  costs  in  question 
being  in  the  nature  of  salvage  costs,  should 
have  been  specially  secured  by  the  decree,  and 
that  the  decree  might  be  amended  in  that 
particular. 

That,  under  such  circumstances,  the  Court 
would  not  have  been  justified  in  taking  the 
title  deeds,  &c.,  from  the  solicitor,  without 
requiring  his  costs  to  be  paid  to  him ;  and 
that,  notwithstanding  the  form  of  the  decree, 
and  the  deficiencv  of  the  fund,  his  motion 
should  be  granted. — Grey  v.  Matthews,  3  I.  £L 
R,  530— [See  notes,  pp.  633, 584] ;  Fl.  &  K.  309. 
(R.) 

9.  The  value  of  a  settled  estate  being  less 
than  the  sum  charged  thereon  for  younger 
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children's  portions,  the  inheritor  filed  against 
the  yonnger  children  a  hill  to  sell  the  estate. 
At  the  final  hearing  he  asked  for  his  costs  in 
priority  to  their  demands.  Held,  that,  in  the 
absence  of  any  agreement  to  that  effect,  he 
was  not  entitled  to  them. — [^Htad  v.  Afassev, 
2  Moll.  467,  orermled.^— Hughes  t.  Nashy  3  I. 
E.  B.  495.    (E.E.) 

1.  When  a  suit  is  necessitated  by  any  diffi- 
culty in  construing  a  will,  the  costs  are  pay- 
able out  of  the  estate :  testator  himself  having 
created  the  difficulty. — Commrs.  of  Ch.  Don.  ^ 
Beq,  T.  Cotter,  1  Dr.  &  War.  498.  (C.)— 
[Beyg.  2  Dr.  &  Wal.  616.    (C.)] 

2.  By  the  settled  practice,  ptf .  in  a  creditor's 
suit  only  gets  costs  in  the  same  rank  as  his 
demand,  except  such  as  have  been  incurred  for 
the  benefit  of  the  parties  in  the  cause ;  «.  g.,  of 
making  out  title  to  the  estate  to  be  sold. — 
Nelson  V.  Brady,  4  1.  E.  B.  359 ;  2  Dr.  &  War. 
143 ;  1  Con.  &  L,  239.    (C.) 

3.  When  litigation  is  occasioned  by  the 
ambiguity  of  a  will,  the  costs  of  all  parties 
shall  come  out  of  testator's  general  personal 
estate. — Lamphier  v.  Despctrd,  I  Con.  &  L. 
200.— [Sc€  4  I.  E.  B.  834  ;  2  Dr.  &  War.  59. 

(C.)] 

4.  When  the  misapplication  of  the  funds  of 
a  public  body  had  gone  on  for  a  great  length 
of  time,  and  no  imputation  was  cast  upon  the 
trustees,  they,  though  removed,  were  allowed 
their  costs  out  of  the  fund :  this,  however,  not 
to  be  a  precedent  for  cases  which  should  be 
defended  afterwards,  and  in  which  the  same 
point  should  arise. — Att.-Gen.  v.  Drummondj  3 
Dr.  &  War.  162 ;  2  Con.  &  L.  98.    (C.) 

5.  The  costs  of  parties  brought  before  the 
Court  as  prior  incumbrancers  upon  an  estate, 
and  of  their  trustees,  are  to  be  paid  out  of  the 
fund  in  the  same  priority  with  their  demands, 
and  not  by  the  ptf.  in  the  first  instance. 
When,  however,  the  fund  is  deficient,  the  ptf. 
will  be  obliged  to  pay  them  their  costs. — 
Eaar.  Hill,  5LE.il  11.    (C.) 

6.  Practice  as  to  attorneys  applying  to  be 
paid  their  costs  out  of  the  funds  decreed  to 
their  clients.— ^non.,  5  I.  E.  B.  38.    (E.E.) 

7.  A  bill  was  filed  in  this  Court  by  the 
conuzee  to  recover  the  amount  of  a  judgment. 
The  re^  and  personal  representatives  of  the 
conuzor  were  made  parties.  Held,  that  the 
defts.,  co-heiresses-at-law  of  the  conuzor,  who, 
by  their  answer,  did  not  claim  any  interest  in 
the  premises  affected  by  the  judgment,  were 
not  entitled  as  against  the  ptf.  to  their  costs 
of  the  suit ;  but  only  against  the  surplus  fund 
arising  from  the  sale  of  the  premises  decreed 
to  be  sold. — Rutherford  v.  Cottnawy  8  I.  E.  B 
891.    (E.E.) 

8.  The  ptf.  in  a  stayed  suit,  when  liable  to 
pay  a  deft,  costs,  is  bound  to  pay  them  though 
no  funds  for  the  purpose  have  been  realised. 


—  Tangneif  v.  Holmes,  13  I.  E.  B  114.    (B.)— 
[Affirmed  :  Aid,  207.    (C.)] 

9.  The  ptf.  in  a  stayed  suit,  who  has  paid 
the  costs  of  a  deft,  according  to  the  rule  in 
Lojiie  V.  Forbes  (2  I.  E.  B  443),  is  not  entitled 
to  them  out  of  the  funds  in  the  receiver's 
hands,  unless  the  estate  is  clearly  sufficient  to 
pay  them  according  to  their  priority. 

in  Lofiie  v.  Forbes  there  was  a  fund  suffi- 
cient to  pay  all  creditors. — (fKeeffe  v.  HolmeSf 
13  1.  E.  B.116.    (B) 

10.  The  costs  of  proving  a  will  in  the  com- 
mon form  are  always  paid  out  of  the  residue, 
and  should  not  be  charged  on  a  legatee. — 
Nugent  v.  N.^  8  I.  Jur.  N.  S.  62.    (P.) 

11.  Unpaid  costs  have  the  same  priority  as 
the  demand  in  establishing  which  they  were 
incurred. — Jn  re  Hawkesworth*s  Estate,  10  I. 
Jur.  N.  S.  266.    (C.A.) 

12.  A  testator's  widow  by  will  declared 
that  she,  in  pursuance  of  all  power  and 
authority  vested  in  her  by  his  will,  be- 
queathed £800,  of  which  she  was  possessed, 
to  her  daughter  for  life,  and  that,  at  her  death, 
£400  should  be  given  to  testatrix's  grandson, 
the  other  £400  to  be  equally  divided  among 
her  four  granddaughters  (naming  them).  Heldf 
that  that  £800  was  the  proper  sum  to  bear 
the  costs  of  establishing  claimants'  respective 
claims ;  and  that  the  daughter's  personal  re- 
presentative, who  unsuccessfully  contended 
that  she  was  entitled  absolutely  to  that  £800, 
was  entitled  to  his  costs  out  of  that  fund. — 
Touhy  V.  Burkey  10  I.  Jur.  N.  S.  292.    (C.) 


XXX.  4.  a.  Costs  of  Enqtloying  Counsel. 

13.  No  alteration  is  allowed  in  a  bill  of  costs 
after  service  of  the  copy,  without  the  permis- 
sion of  the  Bemembrancer,  and  notice  to  the 
other  party. 

Party  allowed  counsel's  attendance  at  the 
signing  of  the  draft  report,  when  an  appli- 
cation had  been  made  to  delay  the  signing 
thereof.— -Bourne  v.  Farran,  6  I.  E.  B.  659. 
(E.E.) 

14.  The  ptf.'s  solicitor  is  entitled  to  give  out 
briefs  and  fees  to  counsel  upon  the  same  day 
that  he  sets  down  the  cause  to  be  heard  pro 
confesso.—Ivie  v.  Gahan,  9  I.  E.  B  223.    (B) 

15.  When  an  injunction  or  receiver  is  prayed 
by  the  bill,  the  defts.  interested  in  resisting 
the  motion  are  entitled  to  the  costs  of  two 
briefs  on  the  filing  of  their  answers.  The  ptf. 
is  not  entitled  to  the  costs  of  briefs  unless  he 
has  moved,  or  served  a  bona  fide  notice  of 
motion  ;  or  unless  some  act  has  been  done  by 
the  defts.  after  the  briefs  were  bona  fide  mad!e 
up,  which  rendered  the  motion  or  service  of 
notice  unnecessary. 

The  bill  prayed  an  Injunction.  Upon  the 
coming  in  of  the  answer  the  solicitor  prepared 
two  briefs  for  the  injunction  motion.  The 
suit  was  compromised  before  the  briefs  were 
given  out  or  notice  of  motion  served.    Held^ 
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that  the  ptf .  was  not  entitled  to  the  costs  of 
the  briefs  against  the  deft.  —  Broadbent  ▼. 
Hughes,  10  I.  E.  B.  65.    (B.) 

1.  A  fee  to  counsel  for  settling  a  draft  re- 
port, is  not  allowed  in  taxation  of  costs 
Detween  party  and  party. 

In  allowing  the  costs  of  attested  copies  it  is 
discretionary  with  the  Taxing  Master  whether 
he  will  allow  for  the  copy  of  the  whole  or  a 
part  only  of  a  document. 

Practice  before  the  1st  G.  O.  of  April  1847, 
as  to  fees  to  counsel  in  the  Master's  office. — 
CUmnunris  v.  Mahon,  10  L  E.  B.  144.    (C.) 

2.  Motion,  by  the  successful  party,  to  be 
allowed  the  costs  of  two  counsel  upon  the 
arguments  in  this  Court,  and  in  the  C.  P.; 
the  case  having  been  important. 

The  Court  allowed  costs  of  one  counsel 
here,  and  of  two  in  the  C.  P. — In  re  lyhitsitt, 
4  I.  Jut.  188.    (LE.C.) 

8.  The  Taxing  Masters  do  not  In  cause  or 
other  petitions,  or  on  motions,  allow  to  counsel 
refresning  or  consultation  fees  ;  but  this  prac- 
tice will,  as  to  refreshing  fees,  be  altered  by  a 
G.  O.  of  the  Court  of  Ch.  — /)<mer  t.  Walsh,  5 
LJur.  846.    (C.) 

4.  A  cause  petition  had  been  moved  under 
the  Ch.  Beg.  Act,  s.  15,  for  which  the 
solicitor  charged  £22  in  his  bill  of  costs.  The 
Taxing  Master  struck  off  £1.  Is.  HeU,  on  a 
motion  to  review  the  taxation,  that  the  Court 
had  no  power  to  alter  the  amount  of  a  fee  to 
counsel.  The  case  was  sent  before  the  Taxing 
Masters  to  report  upon. — Murray  t.  ShadweU, 
61.  Jur.  125.    (B.) 

5.  On  a  motion  to  allocate  funds,  a  cross 
notice  being  moved  at  the  same  time,  though 
questions  oi  difficulty  are  raised,  and  the  mo- 
tion lasts  several  days,  no  refresher  fees  to 

'  counsel  will  be  allowed  on  taxation  ;  nor  will 
the  Taxing  Officer  be  directed  to  review  his 
taxation,  though  he  certify  that  the  rule  is  a 
hardship  on  the  parties  in  the  particular  case. 
— Houston  V.  Barry,  6  I.  Jur.  25.    (B.) 

6.  Befresher  fees  on  motions  will  not  be 
allowed  on  taxation  between  party  and  party. 
Order  at  the  Bolls. — Houston  v.  Barry,  6  I. 
Jur.  49.    (B.) 

7.  The  costs  of  a  third  counsel  for  the  peti- 
tioner, upon  the  hearing  of  a  cause  petition, 
disallowed,  as  between  party  and  party,  even 
under  circumstances  which  rendered  the  em- 
ployment of  the  three  counsel  not  unreason- 
able.—CoZ^  V.  Stewart,  6  I.  Jur.  51.    (C.) 

8.  On  a  motion  made  in  Feb.  to  draw  out 
purchase  money  which  had  been  lodged  in 
Court  by  a  public  company,  an  order  was 
made  for  that  purpose,  and  several  deeds  re- 
ferring to  the  title  of  the  party  applying  were 
entered  as  read.  Briefs  of  these  deeds  in  full 
were  allowed  on  taxation;  and  a  motion  in 
Nov.  to  review  the  taxation,  and  amend  the 
order  by  striking  out  the  deeds,  was  refused. 


The  counsel  who  was  first  retained  for  the 
motion  having  become  unwell,  a  second  brief 
and  fee  was  allowed,  as  the  Court  does  not 
approve  of  the  practice  of  counsel  handing 
over  their  briefs  to  another  to  move  for  them. 
— Poor- taw  Commrs.  v.  Fitzgerald,  7  I.  Jur,  110. 
(B.) 

9.  Fees  upon  the  briefs  of  the  two  counsel 
on  each  side,  as  a  general  rule,  not  to  be 
reduced;  and  in  all  important  cases  a  brief 
and  fee  to  be  allowed  to  a  third  counsel. — 
Mushtrry  v.  Putland,  5 1.  Jur.  N.  S.  118.  (C. A.) 

10.  On  taxation  of  costs  only  two  counsel 
shall  be  allowed  on  a  motion,  except  under 
very  special  circumstances. — In  re  Grady,  10 
I.  Jur.  N.  S.  49.    (C.) 

11.  An  insolvent  deft.'s  provisional  assignee 
is  not  entitled  to  a  fee  for  counsel  to  approve 
of  a  deed  which  the  assignee  is  called  upon  to 
execute  under  a  decree. — Wallace  v.  macan, 
Fl.  &  K.  554.    (B.) 

12.  Costs  of  appearing  by  counsel  at  the 
argument  are  not  allowed  to  a  trustee  who 
has  brought  in  the  fund  under  the  Trustee 
Belief  Act,  when  all  the  beneficiaries  are  free 
from  disability,  and  the  case  has  been  fully 
argued  on  their  behalf,  although  the  contrary 
practice  prevails  in  England.  —  Lockharts 
Trust;  exports  Lockhart,  11 1.  Jur.  N.  S.  245. 
(B.) 


XX.   5.   Pcnpnent  and  tender  of  Costs:  when 
necessary :  their  Effect, 

18.  A  bill,  filed  by  husband  and  wife,  to 
foreclose  a  mortgage,  the  wife's  separate  pro- 
perty, was  dismissed  with  costs.  The  Court 
refused,  on  petition  under  the  8  &  4  Vic^  c. 
105,  to  appoint  a  receiver  over  other  property 
to  which  the  wife  was  entitled  for  her  separate 
n8e.^Hackett  v.  Farrell,  4  I.  E.  B.  515 ;  Fl.  & 
K.  649.    (B) 

14.  An  order  of  the  House  of  Lords,  dis- 
missing an  appeal,  was  by  side-bar  order  made 
a  rule  of  Court.  The  Court  directed  the  Clerk 
of  Writs  and  Appearances  to  issue  a  subpoena 
for  the  costs  of  the  appeal. —  0*FerraU  v. 
M'Can,  5  I.  £.  B.  106  ;  Fl.  &  K.  635.    (B) 

15.  When  a  party,  ordered  to  pay  costs, 
absents  himself  to  avoid  personal  demand  and 
service  of  the  certificate  of  the  costs,  the  H. 
L.  will  order  service  to  be  substituted  [on  his 
agents  in  the  appeal. — Carter  v.  Palmer,  8  CI. 
&  F.  708,  note. 

16.  When  a  party  is  served  with  the  certifi- 
cate of  costs,  and  personal  demand  is  made, 
and  he  does  not  pay  them,  the  H.  L.  will,  on 
petition  by  the  party  entitled,  order  the  recog- 
nizances to  be  estreated  to  pay  the  costs, 
together  with  costs  of  the  petition. — CaUaghan 
V.  C,  8  CI.  &  F.,  709,  note, 

17.  An  award  directed  that  A.  should  pay 
B.  money,  and  that  B.  should  pay  A.  half  the 
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costs  when  taxed.  HeU  that  a  tender  hy  A. 
of  the  balance  between  the  sum  awarded  and 
the  half  of  the  taxed  costs  was  not  a  com- 
pliance with  the  award.  —  Watt  t.  fT.,  7  I.  E. 
k834.    (E.E.) 

1.  A  decree  directed  the  deft,  to  pay  the  ptfs.* 
costs  which  were  afterwards  received  from  the 
deft,  by  the  ptfs.'  solicitor,  under  a  power 
of  attorney  from  his  clients.  The  deft,  ap- 
pealed from  the  decree,  which  was  reversed. 
The  bill  was  eventually  dismissed,  with  costs. 
The  costs  paid  by  the  deft,  to  the  ptfs.'  solici- 
tor had  been  retained  by  him,  with  the  consent 
of  the  ptfs.  to  defend  the  appeal  (the  costs  of 
which  exceeded  that  sum) ;  and  inpart  pay- 
ment of  the  costs  already  due.  Meldy  that, 
though  there  was  no  actual  transfer  of  the 
money,  yet  in  point  of  law,  the  payment  to  the 
principal  was  complete;  and  that  the  deft, 
was,  therefore,  not  entitled  to  an  order  upon 
the  solicitor  of  the  ptfs.  for  the  repayment  of 
those  costs.  —  Smith  v.  Clarke^  8  Dr.  &  War. 
344.    (C.) 

2.  After  a  demurrer  was  allowed  under  the 
64th  G.  O.  C1B43),  the  ptf.  moved  for  liberty 
to  amend,  and  serve  new  subpoenas  asainst 
the  demurring  defts.  Motion  refused,  the 
costs  of  the  demurrer  being  unpaid. — Sherlock 
V.  Disn^,  1  I.  Jur.  127.    (R.) 

8.  Bill  by  A.  to  raise  a  mortgage.  Cross- 
bill by  inheritor,  impeaching  deeds  on  the 
ffround  of  fraud.  A  demurrer  to  the  cross- 
bill for  multifariousness  was  allowed,  and 
liberty  given  to  the  ptf.  to  amend  within  a 
week  after  the  costs  should  be  taxed.  A 
petition  was  presented  by  A.  to  the  I.  E. 
Ck>nrt.  The  inheritor,  on  showing  cause, 
raised  the  same  Questions  as  by  the  cross-bill, 
and  offered  to  submit  them  to  the  decision  of 
the  Commissioners,  who  refused  to  entertain 
them ;  but  directed  that  the  order  should  not 
be  made  absolute  if  proceedings  were  taken 
by  the  inheritor.  Bill  by  inheritor  for  the 
same  purpose  as  the  cross-bill.  Order  made 
that  further  proceeding's  should  be  stayed  in 
that  suit  until  the  costs  of  the  demurrer  should 
be  paid.— ^i&ian  v.  Crofts,  2  I.  Jur.  289.  (B.) 


XXX.  6.  Security  for  Costs. 

4.  In  a  suit  against  an  attorney,  to  set  aside 
a  conveyance  made  as  a  security  for  untaxed 
costs,  the  Court  refused  to  order  the  deed  to 
be  lodged  in  Court.  —  Carr  v.  Moulds,  H.  &  J. 
714.    (E.E.) 

5.  The  ptf.  being  resident  out  of  the  juris- 
diction, and  his  bill  having  been  reported 
prolix,  the  Court  restrained  him  from  pro- 
ceeding in  the  cause  until  he  paid  the  costs  of 
the  reference,  and  report  of  prolixity,  though 
the  deft,  had  neglected  to  compel  him  to  give 
security  for  costs. — La  Touche  v.  Lawler,  2  J  on. 
629.    (E.E.) 

6.  When,  during  the  suit's  progress,  a  ptf. 
goes  abroad  in  order  to  attend  to  his  affairs,  and 
not  with  a  view  to  abscond  from  his  creditors, 


but  with  the  Intention  to  return  to  this 
country,  he  will  not  be  required  to  give 
security  for  costs. 

A  motion  to  stay  a  ptf .'s  proceedings  until 
he  shall  give  security  lor  costs  should  be  made 
as  early  as  possible ;  but  circumstances  may 
exist  under  which  such  a  motion  would  never 
be  too  late. — Home  v.  Thompson,  S.  &  Sc.  622. 
(B.) 

7.  A  ptf.,  a  non-commissioned  officer  residing 
with  his  regiment  in  India,  will  not  be  com- 
pelled to  give  security  for  costs. 

A  motion,  that  a  ptf.  residing  abroad  shall 
give  security  for  costs,  is  an  application  made 
to  the  Court's  discretion.  —  Fisher  v.  Bunbury, 
S.  &  Sc.  626.    CK) 

8.  Proceedings  of  a  ptf.,  who  had  misde- 
scribed  his  residence  in  the  bill,  were  stayed 
until  he  gave  securitv  for  costs. 

Executors  and  administrators,  like  other 
suitors,  must  give  security  for  costs. 

Before  serving  notice  of  a  motion  to  stay 
proceedings  until  ptf.  gives  security  for  costs, 
it  is  not  necessary  to  apply  to  ptf .'s  solicitor  for 
security. — Shaw  v.  Dempsey,  S.  &  Sc.  628.  (B.) 

9.  A  motion,  to  stay  the  ptfs.*  proceedings 
until  they  should  ffive  security  for  costs,  was 
refused  with  costs,  because  the  deft.'s  affidavit 
to  support  the  motion  misrepresented  some, 
and  suppressed  other  material  facts. 

Qfictre — Can  such  a  motion  be  sustained 
after  a  decree  to  account  has  been  pronounced? 
—Murphy  V.  Archdall,  S.  &  Sc.  680.    (K) 

10.  A  London  stockbroker,  whose  name  was 
still  used  in  the  firm  there,  being  appointed 
executor  of  one  who  had  contracted  to  grant, 
for  a  large  sum,  a  lease  of  mines  in  Ireland, 
filed  a  bill  for  specific  performance ;  and  in  his 
affidavit,  to  oppose  a  motion  to  stay  his  pro- 
ceedings until  he  should  give  security  for 
costs,  stated  that  he  had  given  up  his  residence 
in  England,  and  had  at  some  expense  re- 
moved his  family  to  Ireland,  where  he  had 
taken  a  permanent  residence.  In  one  passage 
he  stated  his  intention  to  reside  in  Ireland 
altogether;  but  in  other  passages  that  he 
intended  to  reside  in  Ireland  until  this  suit, 
and  all  other  affairs  of  his  testator  in  Ireland 
should  be  finally  arranged  and  settled.  Motion 
refused,  without  costs.  —  Pike  v.  Vigors,  8.  & 
Sc.  686.    (B.) 

11.  When  a  ptf.  resides  abroad,  and  it  is 
ordered  that  his  proceedings  shall  be  stayed 
until  he  gives  security  for  costs,  the  security 
of  a  person  residing  abroad,  who  has  larse 
real  estates  within  the  jurisdiction,  will  not  Be 
accepted  by  the  Court. 

Such  a  surety,  along  with  a  co-surety  to 
answer  for  interlocutory  costs,  might  be  ac- 
cepted. 

Circumstances  may  exist  under  which  the 
usual  number  of  sureties  will  be  dispensed  with. 

The  proceedings  of  a  ptf.  residing  abroad 
were  ordered  to  be  stayed  until  he  gave  security 
for  costs.  Having  allowed  a  long  time  to  elapse 
without  giving  security,  the  Court  further  or- 
dered him  to  ^ve  security  before  a  certain  day ; 
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and  that,  in  default,  his  bill  should  stand  dis- 
missed with  costs. — KnightY.LorddeBlaguiere, 
1  I.  E.  R.  375  ;  S.  &  Sc.  648  and  649.  (R.)— 
[See  PoweU  v.  Smith,  S.  &  Sc.  664.    (R.)J 

1.  A  ptf,  who  is  a  seafaring  man,  will  not 
be  required  to  give  security  for  costs,  al- 
though he  is  abroad,  and  has  not  anj  resi- 
dence or  property  within  the  jurisdiction; — 
Gowran  v.  Bamett,  S.  &  Sc.  651.    (K) 

2.  A  motion  that  a  ptf.,  an  army  sur- 
geon, residing  abroad  with  his  regiment, 
should  give  security  for  costs,  was  refused 
with  costs. —  Wright  v.  Everard.  S.  &  Sc.  651. 
(B.) 

8.  In  a  bill  for  dower,  the  proceedings  of 
the  ptf.,  who  resided  out  of  the  jurisdiction, 
were  stayed  until  she  should  give  security 
for  costs. 

Secu9 — If  the  bill  was  a  cross-bill,  or  a  bill 
for  an  injunction  to  restrain  proceedings  at 
law 

The  ptf.  was  allowed  the  option  of  giving 
security,  or  of  lodging  the  amount  in  Court. — 
Maguire  v.  M.,  S.  &  Sc.  662.    (R.) 

4.  A  motion  to  stay  the  proceedings  of  a 
ptf.,  who  appeared  bv  the  bill  to  be  resi- 
dent abroad,  until  he  should  give  security  for 
costs,  was  refused,  when  the  month's  notice  to 
answer  had  been  served,  and  the  time  for 
appearing  had  expired. — Eyre  v.  Dwyer,  S.  & 
Sc.  653.    qR.) 

5.  When  it  appears  on  the  face  of  the  bill 
that  ptf.  is  residing  abroad,  a  motion  to  stay 
his  proceedings  until  he  shall  give  security 
for  costs  may  be  made  without  notice. — 
Lord  Yarborough  v.  Brazier,  2  I.  E.  R.  463; 
S.  &  Sc.  653,  note,    (R.) 

6.  Proceedings  stayed  until  ptf.,  residing 
abroad,  give  security  for  costs.  He  suffered 
a  long  time  to  elapse  without  giving  it.  The 
Court  then  ordered  him  to  give  security  be- 
fore a  day  named  ;  in  default,  his  bill  to  stand 
dismissed  with  costs.—Powetl  v.  Smith,  S.  & 
S(i.  654,  note,    (K) 

■ 

7.  The  Court  will  not  allow  a  co-ptf.  to 
be  withdrawn  from  the  record  without  re- 
quiring security  to  be  given  to  all  the  defts. 
for  past  costs. — Sweeny  v.  H(Ul,  1  I.  E.  R.  22 ; 
S.  &SC.662.    (R.) 

8.  A  person,  who  had  resided  in  England, 
came  to  Ireland  to  assert  his  title  to  lands 
here.  Failing  in  an  eiectment,  he  filed  a  bill 
in  which  he  was  described  as  A.  B.,  late  of  R., 
in  England,  but  now  of  the  city  of  Cork. 
During  the  preceding  three  years,  he  had 
occasionally  been  in  Ireland,  and  had  stopped 
at  a  public-house  in  Cork,  but  had  not  as  yet 
taken  any  fixed  abode  in  Ireland.  In  his 
affidavit,  made  to  oppose  a  motion  to  stay  his 
proceedings  until  he  should  give  security  for 
costs,  he  stated  that  he  had  made  Ireland  his 
fixed  domicile  and  residence;  and  intended 
to  bring  his  wife  from  England  to  live  with 


him.    The  motion  was  refused,  but  without 
costs. — BuMhton  V.  Ueazle,  S.  &  Sc.  654.    (R.) 

9.  Ptf.,  residing  out  of  the  jurisdiction,  and 
suing  as  executor,  may  be  compelled  to  give 
security  for  costs. — Cathcart  v.  Hewson,  Hayes, 
173.    (E.E.) 

10.  A.,  being  in  this  country  by  license  from 
the  Secretary  of  State,  filed  a  bill.  If,  pend- 
ing the  suit,  his  license  expires,  and  he  leaves 
the  country,  deft,  may  compel  him  to  give 
security  for  costs.  The  demand  sought  to 
be  established  by  the  bill  is  not  such  a  se- 
curity as  the  Court  requires. — O'Connor  v. 
Bernard,  1  Jones,  175.    (E.K) 

11.  A  co-ptf.  cannot  be  withdrawn  from  the 
record  without  security  for  past  costs  being 
given  to  all  the  defts. — Sweeny  v.  HaU,  1  L  E. 
R.  22 ;  S.  &  Sc.  662.    (K) 

12.  Application  that  ptf.,  out  of  the  juris- 
diction, an  officer  serving  with  his  regiment 
in  India,  should  give  security  for  costs,  refused 

with  costs. — Everard  v. ,  1  I.  E.  R.  421. 

(K) 

13.  A  ptf.  residing  abroad  did  not  within 
a  reasonable  time  give  the  security  for  costs, 
as  ordered.  The  Court  ordered  him  to  give 
it  before  a  day  named ;  and  that,  in  default, 
his  bill  should  stand  dismissed  without  costs. 
—Hardwicke  v.  Warren,  2  I.  E.  R.  156;  S.  & 
Sc.  646.    (R) 

14.  Ptf.  residing  abroad  ordered  to  give 
security  pursuant  to  former  order,  on  or 
before  the  first  day  of  next  Term ;  in  default, 
his  bill  to  be  dismissed  with  costs. — Knight  v. 
ir»&(m,  2  I.  E.  R.  158.    (K) 

15.  A  ptf.  holding  in  Jamaica  the  office  of 
stipendiary  magistrate,  under  3  &  4  IF.  4, 
c.  73,  is  not  bound  to  give  security  for  costs. — 
Cocking  v.  Alexander,  Fl.  &  K.  391.    (R.) 

16.  Sembie — ^Where  a  security  for  future 
costs  is  given  in  consideration  of  the  solicitor 
prosecuting  a  cause,  on  the  subject-matter  of 
which  the  security  is  given,  it  is  maintenance. 

When  a  security  is  expressed  to  be  given 
for  costs  generally,  can  it  be  sustained  to  the 
extent  of  costs  which  have  been  incurred  at 
the  date  of  the  execution  of  the  deed? — 
Uppingion  v.  Butten,  2  Dr.  &  War.  184;  1  Con. 
&L.291.    (C.) 

17.  Afemme  coverie  and  infant,  as  co-ptf s.,  by 
the  same  next  friend,  filed  a  bill  in  vacation. 
The  deft,  filed  a  demurrer  within  the  month 
allowed  by  the  rules  of  Court,  and  at  the  time 
of  filing  it,  served  a  notice  on  the  ptf.  that  he 
would  apply,  on  the  sitting  of  the  Court,  to 
have  the  proceedings  stayed,  unless  security 
for  costs  were  given,  or  the  next  friend 
changed.  Held,  that  the  defendant  had  not, 
by  demurring,  taken  such  a  step  as  waived  his 
right  to  require  security  for  coats. 

The  poverty  of  the  next  friend  of  an  infant 
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will  be  DO  gronnd  for  the  defendmnt's  reqair- 
iBg  secnritj  for  costs.  Bat  the  porertj  of  a 
next  friend  of  Kftmme  caverU  is  a  ground  for 
req airing  secant j  for  costs  to  be  given;  and 
the  same  mle  prevails  when  the  same  person 
is  next  fnend  both  of  A/emme  coverte  and  in- 
fants who  are  co-ptfs. — Drinan  v.  Mannix,  5  I. 
K.  R.  190 ;  3  Dr.  &  War.  164 ;  2  Con.  &  L.  87. 
(C.) 

1.  When  the  plaintiff  resides  oat  of  the 
jorisdiction,  each  deft,  is  entitled  to  a  se- 
parate security  for  costs,  to  be  immediately 
arailable  whencTcr  costs  in  the  cause,  or  of 
interlocutory  proceedings,  are  awarded  to  him 
against  the  ptf.  Even  when  the  order  is, 
that  the  ptf.  give  one  security  for  the  costs 
of  all  the  defts.,  and  such  security  is  given 
accordinglr,  it  is  to  be  considered  as  repre- 
senting a  fund  to  be  applicable,  from  time  to 
time,  in  payment  of  the  costs  of  each  of  the 
defts.,  according  to  the  priority  of  the  orders 
by  which  th^  were  awarded. — Eyre  v.  Ma- 
hony,  6L£.  B.  115.    (R.) 

2.  When  the  ptf.  comes  to  reside  perma- 
nently within  the  jurisdiction,  and  the  order  is 
rescinded,  the  recognizance  entered  into  as 
security  for  the  costs  of  the  suit  will  be  ra- 
cated.— Sterne  t.  Goodissan,  7  I.  E.  R.  89.  (B.) 

3.  A  motion  that  the  ptf.,  resident  out  of 
the  jurisdiction,  do  give  security  for  costs, 
mast  be  made  upon  notice,  and  is  not  of 
coarse.— /vie  t.  Keogh,  7  L  E.  B.  90.    (B.) 

4.  A  motion  to  restrain  the  ptf.,  until  he 
gires  security  for  costs,  must  be  upon  notice. 
-—Nugent  t.  HUl,  7  L  E.  B.  90,  noU.     (R.) 

5.  The  beneficial  owner  of  an  old  judgment, 
to  avoid  liability  to  costs  in  a  suit  to  be  insti- 
tuted to  raise  its  amount,  procured  it  to  be  as- 
signed to  a  pauper,  and  filed  a  bill  in  his  name. 
lielfi,  that  the  proceedings  should  be  stayed 
nntil  the  ptf.  gave  security  for  costs. — Burke 
V.  LidweO,  1  Jon.  &  L.  703.    (C.) 

6.  Security  for  costs  was  required  from  a 
ptf.  on  the  ground  of  poverty,  when  he  had  no 
beneficial  interest  in  the  property  to  be  re- 
covered, which  had  been  assigned  to  him  col- 
lusively  to  evade  liability  to  costs. — Burke  v. 
ITuteAiiwcm,  7  I.  E.  R  508.  (C)— [See  PForra/? 
T.  White,  9  L  E.  R  572  ;  3  Jon.  &L.  513  (C.)] 

7.  A  deft.,  who  having  appeared  to  an 
injunction  bill,  suffers  the  ptf.  to  make  his 
order  for  the  injunction  absolute,  is  too 
late  to  require  security  for  costs. — Foster  t. 
£:^ret,  7  I.  E.  R  638.    (R) 

8.  Service  of  notice  of  motion  to  give  se- 
cority  for  costs  will  not  stop  the  ptu.  pro- 
ceeding to  hear  the  cause. — Ivie  v.  UakoM,  8  I. 
E.R371.    (R) 

9.  It  is  no  answer  to  a  motion  to  dismiss  the 
biU  for  want  of  prosecation  by  one  deft.,  that 
another  deft,  has  obtained  an  order  staying 


the  ptf.  until  he  gives  security  for  coBi$.-KeBy 
V.  Magee,  9  I.  E.  R  216.    (R) 

10.  Security  for  costs  refused,  notwithstand- 
ing aifidavits  stating  the  poverty  of  the  ptf. ; 
that  he  was  a  trustee  as  to  one  moiety  of  the 
subject  of  the  suit ;  disclosing  facts  which 
would  be  a  good  defence  ;  and  raised  a  suspi- 
cion of  champerty  and  collusion  between  the 
ptf.  and  his  solicitor. — {Burke  v.  Hutchinson,  7 
I.  E.  R  508,  explained.]— JTorro//  v.  White,  9 
I.  E.  R  572 ;  3  Jon.  &  L.  513.    (C.) 

11.  Semble — It  is  not  an  objection  to  an  equi- 
table mortgage  given  for  costs  due,  that  they 
had  not  been  ascertained  or  delivered. — [-& 
parte  Boville  (2  Mont.  &  Ayr.  382,  a.)  observed 
on.]— Bmtow  v.  Warner,  10  I.  E.  R  246.    (C.) 

12.  Security  for  costs  refused  after  the  time 
for  answering  had  expired,  and  a  notice  had 
been  served  to  have  the  bill  taken  as  con- 
fessed.—Abfoa  V.  French,  10  I.  E.  R  211.  (R) 

13.  Security  for  costs  refused  after  the  time 
for  answering  had  expired. — Freel  v.  Trant,  11 
I.  E.  R  278.    (R) 

14.  Bill  filed  on  the  8th  June,  the  ptf.  resi- 
ding out  of  the  jurisdiction.  Defts.  appeared 
on  the  14th  August ;  the  time  for  answering 
expired  on  the  14th  Oct.  Notice  of  a  motion 
for  security  for  costs  was  served  on  the  1st 
Nov.  No  further  proceedings  were  had.  Mo- 
tion for  security  refused  with  costs. — Daniel  v. 
Cunningham,  I  I.  Jur.  36.     (E.E.) 

15.  A  mortgagee  resident  out  of  the  juris- 
diction presented  a  petition  for  a  receiver, 
and  obtained  a  conditional  order.  Upon  the 
motion  to  show  cause,  the  respondent  ob- 
jected to  the  petitioner  being  heard  without 
his  giving  security.  The  petitioner  was  al- 
lowed to  proceed,  his  solicitor  undertaking  to 
pay  such  costs  as  the  Court  would  direct. — 
Frater  v.  Portarlington,  1  L  Jur.  259.    (R) 

16.  The  bill  prayed  that  a  policy  of  assur- 
ance should  be  delivered  up  to  be  cancelled, 
and  a  discovery  in  aid  of  a  defence  to  an  ac- 
tion at  law  on  it.  Ptfs.  resident  in  England 
were  ordered  to  give  securitv  for  costs. — ^^a- 
derson  v.  Bowling,  12  I.  E.  R  307.    (R) 

17.  On  the  16th  June  an  order  was  made  for 
appointment  of  a  receiver  over  a  term  of 
years,  in  which  the  respondent  had  an  equi- 
table interest.  On  the  19th  June  these  lands 
were  seixed  by  the  sheriff  under  KjLfa,  issued 
by  another  judgment  creditor.  The  Court  re- 
fused to  set  aside  the  order  for  the  receiver, 
upon  the  application  of  an  execution  creditor. 
Tne  party  moving  this  motion  being  out  of  the 
jurisdiction,  was  ordered  to  give  security  for 
costs. — Scott  V.  Nixon,  2  L  Jur.  91.    (R) 

18.  The  next  friend  of  a  married  woman 
should  be  a  person  of  substance,  else  the  Court 
will  require  security  for  costs  to  be  given. — 
JSTeo^A  V.  iC:,  2  L  Jur.  155.    (R) 

19.  On  the  12th  Nov.  1849,  an  order  was 
I  made  that  Uie  ptf.  should  give  secority  for 
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costs.  The  ptf .  not  haring  done  so,  an  order 
was  made  that  the  ptf.  should  give  the  secority 
within  one  month,  or,  in  default,  that  the  bill 
should  be  dismisssd  with  costs. — Popera  y. 
Pltmket,  2  I.  Jut.  268.    (B.) 

1.  Motion  for  security  for  costs.  Notice 
senred  before  the  expiration  of  the  time  for 
answering  in  vacation.     Motion  granted. 

The  deift.  was  granted  fourteen  days  to  an- 
swer after  the  security  was  given. — 0*Beime 
V.  Cornwall,  3  L  Jur.  27.    (B.) 

2.  An  officer  on  half-pay,  resident  abroad, 
is  not  privileged  from  giving  security  for 
costs. 

When  a  ptf.  becomes  liable  to  g^ve  security 
for  costs,  after  answer,  the  filing  of  the  repli- 
cation will  not  preclude  the  deft,  from  obtain- 
ingthe  order. 

The  deft  became  aware  of  the  ptf .'s  liability 
to  give  security  for  costs  on  the  25th  of  June, 
but  did  not  serve  notice  of  motion  until  the 
29th  of  Oct.    Held,  not  too  late. 

Semble — ^The  notice  should  be  served  before 
the  time  for  answering  has  expired,  if  it  ex- 
pires in  the  vacation. 

The  cases  and  practice  as  to  security  for 
costs  considered.  Form  of  the  order. — Long 
v.  Tottenham,  1  L  0.  R.  127 ;  8  I.  Jur.  76.  (R.) 

8.  If  the  next  friend  of  a  married  woman  be 
insolvent,  the  Court  will  stay  the  proceed- 
ings until  the  next  friend  be  changed,  or  she 
shall  give  security  for  costs.-M'Keon  v.  Walsh, 
II.  (J.  B.  608.    (B.) 

4.  When  an  answer  is  not  required  by  the 
notice  of  a  cause  petition,  the  respondent  may 
move  for  security  for  costs  at  any  time  before 
he  takes  a  step  in  the  cause,  and  before  the 
petition  is  set  down  in  the  Lord  Chancellor's 
list  for  hearing. 

But  if  interrogatories  be  annexed  to  the 
petition  and  the  respondent  is  required  to 
answer  them  by  the  notice,  he  must  move  for 
security  for  costs  before  he  takes  a  step  in 
the  cause,  and  before  the  time  for  answering 
has  expired. 

In  England  the  motion  may  be  made  at  any 
time  before  the  deft,  takes  a  step  in  the  cause ; 
in  Ireland,  at  any  time  before  he  has  taken  a 
step  In  the  cause,  unless  he  is  in  contempt. — 
Long  V.  X.,  1  L  C.  B.  618.    (B.) 

5.  The  amount  of  the  security  for  costs  re- 
quired in  a  cause  petition  is  £50  instead  of 
£100,  the  amount  required  in  a  suit  com- 
menced by  hm,—M'Heath  v.  Taglor,  2  I.  C.  B. 
117.    (R.) 

6.  An  affidavit,  made  In  a  cause  petition 
matter,  to  resist  a  motion  for  an  injunction,  is 
not  a  waiver  of  the  respondent's  right  to  se- 
curity for  costs. 

Security  for  costs  ordered  in  a  suit  for  an 
injunction  to  restrain  proceedings  in  an  action 
at  law,  the  petition  also  seeking  other  relief. 
— Xeeson  V.  ^.,  4  I.  C.  B.  28.    (B.) 

7.  When  it  appears  by  the  cause  petition, 
that  the  petitioner  resides  out  of  the  jurisdic- 


tion, the  respondent  cannot  move  for  security 
for  costs,  after  the  cause  petition  has  been  set 
down,—JBentleg  v.  Robinson,  4  L  C.  B.  87.  (B.) 

8.  A,  residing  out  of  the  jurisdiction,  filed 
a  bill  to  recover  the  amount  of  judgments. 
B.,  a  notice  party,  entered  an  appearance  in 
the  common  form.  On  a  motion  by  B.,  fur- 
ther proceedings  were  stayed  until  security 
for  costs  should  be  given  by  A. 

In  a  cross-bill,  or  bill  for  an  injunction  by  a 
ptf.  out  of  the  jurisdiction,  it  is  not  usual  to 
order  such  security  to  be  given. — Knight  v. 
Nagle,  7  L  Jur.  15.    (B.) 

9.  An  officer  in  the  nary  of  the  E.  I.  Com- 
pany's service  will  be  required  to  give  security 
for  costs.— iCin^  v.  Field,  7  I.  Jur.  328.    (K) 

10.  In  a  suit  simply  for  renewal,  and  to  re- 
strain proceedings  in  ejectment  to  recover 
possession  of  the  lands,  the  respondent  is  not 
entitled  to  security  for  costs,  though  the  peti- 
tioner resides  out  of  the  jurisdiction. — Harwood 
V.  Tenison,  6  I.  C.  B.  340.    (B.) 

11.  A  cause  petition  had  been  filed  against  a 
minor  respondent,  but  no  Master  had  been 
nominated  pursuant  to  the  2nd  G.  O.  of  1851, 
and  the  190th  G.  O.  of  1843.  On  a  motion  by 
a  respondent  to  strike  the  cause  out  of  the 
Lord  Chancellor's  list — Held,  that  this  was 
not  such  an  irregularity  as  would  entitle  the 
respondent  to  have  it  struck  out.  An  order 
was  then  made  for  the  appointment  of  a  guar- 
dian ad  litem. 

Semble — ^When  a  respondent  is  precluded 
from  appointing  a  guardian  ad  Utem,  under 
the  Ch.  Beg.  Act,  s.  21,  by  reason  of  the  peti- 
tioner's solicitor  not  complying  with  the  gene- 
ral rules  by  nominating  a  Master,  and  a  motion 
for  the  purpose  is  thereby  rendered  necessary, 
the  petitioner's  solicitor  should  be  charged 
with  the  costs  of  such  motion. 

When  a  petitioner  out  of  the  jurisdiction 
lodges  the  usual  sum  of  £50  as  security  for 
costs,  and  the  costs  of  the  matter  are  likely  to 
exceed  that  amount,  the  order  for  lodging 
that  sum  may  be  made  without  prejudice  to 
an  application  for  a  further  lodgment  after- 
wards, if  the  costs  are  likely  to  exceed  that 
sum.— O'DeU  v.  Massey,  1  I.  Jur.  N.  S.  170. 
(B.) 

12.  A  petitioner  who,  pending  a  cause,  goes 
to  reside  out  of  the  jurisdiction,  will  not  be 
ordered  to  give  security  for  costs,  unless  it 
appears  distinctly  that  he  has  gone  to  reside 
abroad  permanently. — Norris  v.  Duckworth,  6 
LC.  B.57.    (B.) 

18.  A'sum  had  been  lodged  in  Court  as  se- 
curity for  costs.  An  application  that  it  should 
be  increased,  upon  the  ground  that  it  was  in- 
sufficient to  cover  the  costs  already  incurred, 
was  refused  with  costs. — Shannon  v.  Fegan,  2 
LJur.  N.  S.  74.    (C.) 

14.  When  the  period  for  answering  expires 
during  the  vacation,  and,  together  with  notice 
of  the  affidavit  in  answer  being  filed,  the 
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respondent  serres  notice  of  a  motion  to  obtain 
Becuritj  for  costs,  the  right  to  move  is  not 
wuTed  by  the  step  taken  in  the  canse  bj  filing 
tht  affidaTit.— ^2iber  y.  A^  8  I.  Jar.  N.  S.  50. 

1.  This  Court  will  not  establish,  as  a  general 
rale,  that  the  security  to  be  given  for  costs 
shall  not  exceed  a  particular  sum.  The  special 
ctrcuixistances  of  each  case  must  be  enquired 
into. 

Sambie — In  inexpensive  cases,  £100  may 
raifice.— O'JTee^  v.  Hughes,  3  I.  Jur.  N.  S. 
204*     (PO 

2;.  On  motion,  that  the  ptf.,  resident  out 
of  the  jurisdiction,  do  give  security  for  costs  ; 
the  Coort  requires  from  the  deft,  an  affidavit 
of  merits. — Murrcof  v.  MuUigoui,  5  I.  Jur.  N.  S. 
S13.    (F.; 

3.  A  next-of-kin,  a  caveator,  who  merely 
requires  to  cross-examine  the  attesting  wit- 
nesses to  the  will  relied  on  by  the  ptf.,  is  not 
liable  to  give  security  for  costs  by  reason  of 
his  being  abroad. — Stewart  r,  S^Sl.  Jur.  N. 
a  323.     (P.) 

4.  A  next-of-kin,  applying  under  an  order  of  a 
Master  in  Ch.  for  an  assignment  of  an  adminis- 
tration bond  to  be  put  in  suit  against  a  surety, 
the  administrator  having  made  default,  is  not 
liable  to  give  the  surety  security  for  costs  on  an 
legation  that  he  is  a  pauper.  Applicant's 
JocAes  does  not  prevent  the  assignment  of  the 
bond. — In  the  Goods  of  CoUins,  7  I.  Jur.  N.  S. 
267.    (P.) 

5.  A  petitioner  did  not  comply  with  an 
order  to  give  security  for  costs.  Heldy  that 
the  proper  application  for  the  respondent  to 
make  was,  not  to  at  once  dismiss  tne  petition 
with  costs  ;  but  for  an  order  that  the  security 
be  given  within  a  limited  time ;  and  that,  in 
default,  the  petition  do  stand  dismissed  with 
costs. — Martin  v.  Bwibury,  7  I.  Jur.  N.  8.  274. 
(R.) 

6.  The  Clerk  of  the  Inspectors  of  Fisheries 
appointed  under  the  24th  &  25th  Ftc,  c. 
109,  whose  salary  is  paid  by  the  Paymaster- 
General,  though  he  resides  out  of  the  jurisdic- 
tion, is  exempt  from  giving  security  for  costs. 
—  Wyme  V.  Knox,  14  I.  C.  K  149.    (R.) 


XXX.  7.  Setting  off  Costa. 

7.  Ptfs.  in  an  ejectment  recovered  against 
the  defts.,  with  costs,  which  they  assigned  to 
their  attorney,  ptf.  in  the  equity  suit,  against 
the  same  defts.  The  assignment  was  not 
executed  by  all  the  parties.  The  bill  was 
dismissed  with  costs,  amounting  to  less  than 
the  costs  at  law.  Held,  that  the  attorney  was 
not  entitled  to  set  off  the  costs  of  dismissing 
the  bill  against  so  much  of  the  costs  of  the 
action  at  law,  either  in  his  character  of  attor- 
ney, or  of  assignee  of  the  ptfs.  at  law. 

The  solicitor's  lien  for  costs  is  subordinate 
and  to  be  postponed  to  the  equities  between 
the  parties. — Gwunn  v.  Krous,  7  I.  E.  R.  274. 
(R.) 


8.  Deft,  at  law  filed  a  bill  of  dlscorery  in 
aid  of  his  defence  against  the  ptf.,  who  with- 
drew his  record,  which  had  been  set  down  for 
trial ;  and  became  liable  to  the  def t.'s  costs 
of  the  day,  which  were  taxed.  Ptf.  in  equity, 
after  the  deft,  had  answered,  entered  a  rulf  to 
dismiss  his  bill  with  costs,  which  were  taxed ; 
and  a  subpoena  was  issued  by  deft,  in  equity 
to  pay  them.  Upon  motion  of  the  ptf.  in 
equity,  the  Court  set  off  the  costs  payable  to 
him  in  the  suit  at  law  against  those  payable 
by  him  to  the  deft,  in  equity. — Marquis  of  So' 
lisbury  v.  Maguire,  7  I.  E.  R.  499.     (R.) 

9.  The  Court  will  not  allow  a  claim  for 
costs  to  be  set  off  against  a  demand  not  ari- 
sing in  the  suit  itself,  though  arising  in  another 
suit  concerning  the  same  matter. — Reilly  ▼. 
Shiel,  1  I.  Jur.  31.    (E.E.) 

10.  Several  objections  to  title  were  taken  by 
a  purchaser,  some  of  which  were  allowed  and 
others  disallowed.  On  motion  that  the  pur- 
chaser be  discharged — Held,  that  the  costs  of 
the  successful  objections  should  be  set  oS 
against  those  which  were  disallowed. — MuskeU 
V.  Church,  1  I.  Jur.  269.    (R.) 

11.  A  motion  was  refused,  with  costs,  to  be 
paid  by  A.  and  B.  to  C,  a  deft.,  who  was 
liable  to  pay  a  sum  decreed  against  him,  which 
A.  afterwards  became  entitled  to  as  executor. 
The  Court  refused  to  set  off  the  costs  against 
the  sum  decreed. — Brennan  v.  Kenny,  2  I.  O. 
R.592J  41.  Jur.  112.    (R.) 

12.  The  Court  has  not  jurisdiction  in  a  peti- 
tion matter  under  the  12  &  13  Vic.,  c.  53,  to 
order  the  interest  on  a  mortgage  due  by  a 
solicitor  to  his  client,  and  retained  by  the  soli- 
citor, to  be  set  off  against  costs  furnished  by 
the  solicitor,  where  the  solicitor  denies  his 
intention  of  giving  this  set-off,  except  as 
against  some  costs  not  included  in  the  bill 
which  was  the  subject  of  the  petition. 

When,  on  a  petition  praying  a  reference  for 
taxation  of  costs,  and  tnat  on  the  taxation  the 
Master  might  be  directed  to  have  regard  to 
an  undertaking  on  the  solicitor's  part  to 
charge  costs  out  of  pocket  only,  the  Court 
simply  ordered  a  taxation  without  mentioning 
the  undertaking,  it  was  not  by  this  order  in- 
tended to  reserve  the  question  upon  the  under- 
taking ;  or  that  that  question  should  not  be 
open  to  the  Taxing  Master. 

Quosre — Whether  the  Court  has  jurisdiction 
upon  a  petition  under  the  12  &  13  Vic.,  c.  58, 
to  decide  on  the  validity  or  construction  of 
such  an  undertaking  ? — Borough  v.  Hamilton,  2 
I.  Jur.  N.  S.  179.    (R.; 


XXX.  8.  When  Stayed  hy,  or  on  Appeal. 

13.  Deft,  was  restrained  from  proceeding 
against  relators  for  costs  of  an  information 
dismissed  with  costs,  upon  affidavit  made  of 
an  intention  to  appeal,  and  upon  terms. — 
Att.-Gen.  V.  Corp.  ofDublin,2  Moll.  366.  (C.)— 
ISee  1  BU.,  N.  S.  312.] 

14.  When  there  has  been  a  decree  with  costs 
in  the  Court  below,  the  deft,  may,  upon  show- 
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ing  thftt  he  is  bringing  a  bona  fide  appeal, 
obtain  an  order  from  the  Court  to  respite  the 
payment  of  costs  pending  the  appeal. 

When  a  case  has  been  sent  to  a  Coart  of 
Law,  and  this  Court  (Chancery)  gives  a  decree 
with  costs,  including  the  costs  at  law,  and 
this  decree  is  reversed  "  with  costs  of  the  suit 
in  the  Court  below,"  the  deft,  is  entitled  as  of 
course  to  the  costs  at  law. — Smith  v.  Clarke^  6 
I.  E.  R.  423 ;  3  Dr.  &  War.  3U ;  2  Con.  &  L. 
160.    (C.) 

1.  After  dismissal  of  a  billwith  costs,  the 
def ts.  were  stayed  from  enforcing  them,  pend- 
ing an  appeal  to  the  H.  L. ;  the  ptfs.  giving 
security,  and  paying  interest  upon  them. — 
McCarthy  v.  M'C,  11 1.  E.  R.  399.    (C.) 


XXX.  9.  Taxation  of  Coats, 

ISee  12  &  13  Fic,  c.  53,  Solicitors  Act.] 

a.  Generallt/. 

1.  GeneralJurisdHction, 

2.  Under  particular  Statutes. 

b.  Coats  of  Taxing  Coats. 

c.  Effect  of  Taxation,  and  of  its  Omis- 

sion;    Appeal,    Re-hearing,    and 
Revivor  for  Costs. 

d.  When  a  Party   shaB  pay    Taxed 

Costs ;  when  only  Fixed  Costs. 

e.  When  a  Party  shaU  pay  only  Costs 

in  the  Cause:  when  Extra  Costs. 
i.  Allowances  beyond  Taxed  Costs;  of 
Costa  whether  aa  between  Party  and 
Party,  or  Solicitor  and  Client. 


XXX.  9.  a.  1.  Taxation  of  Coats  generally. 

2.  Only  one  fee  is  allowed  to  a  solicitor  for 
attendance  on  a  motion. — Doolan  v.  Tibeaudo, 
2  Jones,  314.    (E.E.) 

8.  In  a  tithe  composition  suit  all  the  defts. 
appeared  by  one  attorney.  Those  defts.  who 
were  tenants  from  year  to  year  answered  the 
bill  separately  at  length.  On  motion— ^e/d, 
that  ptf.  might  dismiss  his  bill  against  those 
defts.  upon  paying  them  their  costs ;  and  the 
Court  directed  the  Taxing  Officer  to  disallow 
the  costs  of  the  whole  or  of  any  part  of  any 
answer  which  should  appear  to  have  been  filed 
improperly  and  unnecessarily.  —  Armstrong  v. 
Bannon,  2  Jones,  268.    (E.E.) 

4.  The  bill  prayed  a  sale,  and  an  account, 
and  payment  of  prior  and  contemporaneous 
incumbrances.  A  prior  elegit  creditor  an- 
swered at  unreasonable  length.  The  Court 
directed  the  Remembrancer,  when  taking  the 
costs  to  pay  regard  to  the  answer's  length.  — 
O'Brien  v.  O'B.,  Jon.  &  C.  193.    (E.E.) 

5.  Costs  ordered  to  be  taxed  fourteen  years 
after  security  given  for  payment  of  them,  it 
appearing  that  the  costs  had  not  been  paid, 
although  payments  had  been  made  on  account 
of  them;  that  the  security  had  been  given 
pendente  lite,  while  the  relation  of  attorney  and 
client  existed  between  the  parties.  No  ac- 
count haying  been  then  settled  between  them, 


the  client  being  then  in  embarrassed  circum- 
stances, some  oppression  having  been  used 
towards  him  by  tiie  attorney,  but  the  vouchers 
having  been  given  up  to  the  client,  it  was 
ordered  that  the  bills  of  costs  should  be  prima 
facie  evidence  of  the  business  done,  and  of  the 
reasonableness  of  the  charge,  with  liberty  to 
the  client  to  surcharge  and  falsify. — Fowler  v. 
Moore,  2  Jones,  415.    (E.E.) 

6.  Judgment  had  been  entered  on  a  bond 
and  warrant  of  attorney  given  twenty-seven 
years  ago  for  costs  due  to  a  solicitor.  The 
Court  refused,  on  an  allegation  that  they  had 
not  been  taxed  or  settled,  a  reference  to 
taxation  at  the  instance  of  the  client's  surety, 
and  against  the  executor's  executor  of  the 
solicitor,  who  had  died  twenty  years  before. — 
MaxtoeU  v.  O'Dell,  S.  &  Sc.  194.    (R.) 

7.  The  Master  has  not  jurisdiction  under 
G.  O.  201,  to  tax  costs,  except  with  the  consent 
of  both  solicitor  and  client. — Massey  y.  Millar, 
S.  &Sc.  425.    (R.) 

8.  Under  G.  O.  201,  the  Master  has  juris- 
diction to  tax  mere  conveyancing  costs  be- 
tween solicitor  and  client. — Re  Smith's  Trus- 
tees, Fl.  &  K.  627.    (R.) 

9.  The  H.  L.  having  dismissed  an  appeal, 
its  order  was,  by  side-bar  order,  made  a  rule 
of  Court.  Held,  that  the  Clerk  of  WriU  and 
Appearances  should  issue  a  subpoena  for  the 
costs  of  the  appeal.— O'Ferro/Z  v.  M'Cann,  Fl. 
&K.  635.    (R.) 

10.  The  Court  will  not  review  a  Master's 
taxation  of  costs  unless  he  has  erred  in  prin- 
clple.-Z>ar/ey  v.  Nicholson,  1  Con.  &  L.  391.  (C.) 

11.  A  solicitor,  pending  a  suit  to  administer 
the  assets  of  a  deceased  client,  brought  an 
action  against  the  executrix,  and  obtained 
judgment  for  the  entire  amount  of  very  heavy 
untaxed  bills  of  costs,  relating,  for  the  most 
part,  to  proceedings  at  law  and  an  arbitration. 
He  afterwards  filed  a  charge  under  the  decree 
to  account  in  the  administration  suit,  insist- 
ing on  his  demand  on  foot  of  the  judgment. 
It  appearing  that  the  bills  of  costs  contained 
several  extraordinary  and  apparently  excessive 
charges,  the  Court,  on  the  motion  of  the  deft, 
in  the  cause,  grounded  on  an  affidavit  specify- 
ing the  objectionable  items,  referred  it  to  the 
Master  to  tax  the  costs  for  which  the  judg- 
ment had  been  obtained ;  with  liberty  to  the 
Master,  as  to  the  costs  of  proceedings  in  other 
Courts,  to  refer  to  the  Taxing  Officers  of  those 
Courts.— Goircrv.  Donovan,  5  I.  E.  R.  329.  (R.) 

12.  An  administrator  employed  a  solicitor 
to  recover  debts  due  to  his  intestate,  and  gave 
him  a  power  of  attorney,  under  which  he 
received  moneys,  and  acted  generally.  Out 
of  the  moneys  so  received  he  retained  suffi- 
cient to  pay  his  costs,  which  had  never  been 
furnished  to  the  administrator,  or  taxed. 
After  his  death  they  were  furnished  to  his 
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execator,  who  approved  of  them.  Held,  on 
petition,  that  the  administrator  de  bonis  non 
of  the  intestate  was  entitled  to  have  the  bill 
of  costs  referred  for  taxation,  and  would  have 
been  equally  entitled  had  there  been  actual 
payment  to,  instead  of  retention  by  the 
solicitor. 

The  general  rule  is,  that  if  a  personal 
representative,  or  any  other  person  acting  in 
a  fiduciary  character,  employs  a  solicitor,  and 
pays  his  bill,  the  c.  q,  t,y  or  person  otherwise 
oeneficially  entitled  to  the  estate  out  of  which 
the  costs  are  to  come,  cannot  require  a  tax- 
ation of  the  bill,  the  relation  of  attorney  and 
client  subsisting  only  between  the  former 
parties. 

The  solicitors,  whose  bill  was  sought  to  be 
taxed,  were  in  receipt  of  moneys  under  a 
power  of  attorney,  some  of  which  they  retained 
for  their  costs,  ifeld,  that  this  retention  was 
not  such  a  payment  as  precluded  taxation. 

It  is  now  settled,  that  the  Courts  are  at 
liberty,  if  a  third  person  pay  a  solicitor's  bill, 
and  the  costs  are  taxable,  to  refer  it  for 
taxation. 

Sembie — That  a  bill  of  costs  will  not  be 
referred  for  taxation  after  payment,  if  the 
party  entitled  to  call  for  the  taxation  had  had 
a  previous  offer  by  the  solicitor  to  have  the 
biU  taxed,  and  refused  H.-Lan^ordy.  Mahonuy 
6  I.  E.  R.  569 ;  4  Dr.  &  War.  81 ;  2  Con.  &  L. 
817.    (C.) 

1.  As  a  general  rule,  it  is  improper  to  in- 
troduce into  counsels*  briefs  both  the  original 
and  amended  bills. — Higgins  v.  Bateman,  2  Dr. 
&  War.  70.    (C; 

2.  No  alteration  in  a  bill  of  costs  allowed 
after  copy  served,  except  by  the  Remembran- 
cer's permission,  and  on  notice  to  the  other 
party. 

Party  allowed  counsers  attendance  at  the 
signing  of  the  draft  report,  upon  an  applica- 
tion to  delay  that  signature. — Bourne  v.  Far- 
ran,  6  I.  E.  R.  659.    (E.E.) 

3.  Mortgagee's  solicitor,  at  the  time  of  the 
loan,  perused  the  title  deeds,  and  was  paid 
by  the  mortgagor  the  costs  thereof.  After 
decreee  for  sale  in  the  mortgage  cause,  the 
same  solicitor  prepared  the  abstract  of  title 
under  G.  O.  138.  That  abstract,  though  de- 
ducing the  title  to  the  time  of  sale,  did  not 
contain  any  new  deeds.  The  Master  refused 
to  allow  the  costs  of  perusing  the  deeds  upon 
this  occasion.  On  appeal — Held,  that  the 
Master  should  not  be  directed  to  review  his 
taxation.— /Sco«  v.  King,  7  I.  E.  R.  483.    (R.) 

4.  A  bill  of  costs  having  been  referred  for 
taxation,  the  parties  agreed  in  the  office  upon 
the  sum  to  be  reported.  Afterwards,  the 
client  discovered  entries  in  his  own  hand- 
writing of  advances  made  to  the  solicitor  for 
which  he  had  not  received  credit.  He  ap- 
plied that  the  costs  should  be  referred  back  to 
the  Master  for  taxation.  Held,  that  the  mo- 
tion should  be  refused  with  costs. — Austin  v. 
Chambers,  8  Dr.  &  War.  178.     (C) 


6.  The  Court  has  not  jurisdiction,  when 
directing  taxation  of  a  solicitor's  bill  of  costs, 
to  order  any  account  of  dealings  between  the 
parties  wherein  the  solicitor  did  not  act  at 
such,  even  though  he  has  given  credit  in  the 
bill  ifor  such  items. — Snoid  v.  Conroy,  8.  I.  E. 
R.469.    (R.) 

6.  A  client,  on  petition,  obtained  an  order 
against  his  solicitor  to  tax  costs  as  between 
solicitor  and  client,  upon  undertaking  to  pay 
the  balance.  Held,  that  this  order  was  not  a 
bar  to  the  more  extended  relief  to  which  the 
client  was  entitled. — Gomleu  v.  Wood,  9  I.  E. 
R.  418 ;  8  Jon  &  L.  678.     (C.) 

7.  This  Court  has  not  authority  to  order  the 
personal  representatives  of  a  deceased  solicitor 
to  have  his  costs  taxed,  even  though  they  are 
in  possession  of  the  client's  deeds. — Turhngton 
v.  Kiernan,  9  I.  E.  R.  477.    (R.) 

8.  In  the  taxation  of  costs  allowances  were 
claimed  which  the  Taxing  Master  refused  to 
make,  the  question  not  being  raised  by  the 
requisition.  The  Court  referred  it  to  the 
officer  to  make  the  allowance  if  he  thought  fit 
to  do  sa—  Walshe  v.  Sheehey,  1  I.  Jur.  78.  (R.) 

9.  A  Court  of  Equity  will  direct  a  taxation 
though  all  the  costs  be  for  conveyancing. — 
5.  ^  W.K  Co.  V.  O'FerraU,  1  I.  Jur.  193.  (KJ 

[Such  costs  are  now  taxable  at  Law  ana 
Equity,  12  &  13  Vic,  c.  53.] 

10.  A  suit  having  terminated,  the  defts.  were 
ordered  to  have  their  costs  out  of  the  fund. 
C,  who  acted  as  solicitor  in  his  own  name  for 
one  deft.,  B.,  and  in  the  name  of  S.,  a  former 
solicitor,  for  another,  without  disclosing  this 
circumstance,  had  his  costs  taxed  in  the  pre- 
sence of  the  ptf.'s  solicitor  and  obtained  pay- 
ments of  the  amounts  respectively.  C.  also 
represented  to  the  deft.  B  ,  for  whom  he  acted 
in  his  own  name,  that  he  was  entitled  to  costs 
as  between  solicitor  and  client,  and  received 
from  B.  £100,  the  fund  being  insufficient  to 
discharge  the  claim  of  the  defts.  Held,  on 
appeal,  that  the  petitioner  was  bound  to  show 
distinctly  that  she  was  prejudiced  by  the  soli- 
citor not  disclosing  that  he  appeared  for  both 
defts.,  or  that  the  taxation  would  have  been 
different ;  that  some  overcharge  or  imposition 
amounting  to  fraud  should  be  specifically 
pointed  out,  to  induce  the  Court  to  open  the 
taxation;  and  that  having  paid  the  £100 
without  pressure,  and  allowed  four  years  to 
elapse,  showed  that  it  was  the  failure  of  the 
fund  which  indaced  the  petitioner  to  complain 
of  the  charges. 

The  petition  also  prayed  that  the  costs  of 
C,  a  third  party,  which  had  been  paid  out  of 
the  fund,  to  the  surplus  of  which  the  peti- 
tioner was  entitled,  should  be  re-taxed,  be- 
cause improper  items  had  been  introduced 
which  amounted  to  fraud.  The  Court  refused 
to  make  the  order  in  the  absence  of  C,  al- 
though the  circumstances  under  which  the 
application  was  made  might  have  warranted 
the  Court  in  making  the  order  if  C.  had  been 
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before  the  Court. — Dickson  t.  Cauf/Uldf  2  I. 
Jnr.  76.  (R.) ;  ibid,  217.  (C.) 

1.  The  Taxing  Master  cannot  entertain  a 
question  of  retainer.  Form  of  order  on  a 
petition  for  the  taxation  of  costs. — In  re  Bun- 
bury,  solicitor ;  ex  parte  Boughton,  8  I.  Jar.  190. 
(R.) 

2.  A  railway  company  having  taken  lands 
occupied  by  D.'s  tenants,  and  the  parties  not 
haying  agreed  to  the  compensation  offered, 
steps  were  taken  for  holding  an  inquisition,  in 
which  one  solicitor  acted  for  D.  and  the  te- 
nants. The  company  afterwards  acceded  to 
the  valuation  made  for  the  tenants ;  a  verdict 
was  taken  by  consent  for  D. ;  and  the  com- 
pany gave  a  written  undertaking  to  pay  any 
sum  to  which  the  solicitor  was  entitled  as 
solicitor  for  D.  and  bis  tenants,  when  ascer- 
tained by  the  proper  officer,  under  their  Act 
of  Incorporation.  They  took  a  conveyance 
from  D.,  the  costs  of  which  and  of  making 
title  were  taxable  in  Ch.  under  their  Act. 
The  costs  of  ascertaining  the  compensation 

.  for  the  tenants  should  properly  under  it  have 
been  settled  with  their  claim  by  Justices  of 
the  Peace ;  and  the  costs  of  an  inquisition 
were  taxable  in  a  Court  of  Law.  The  solici- 
tor, having  furnished  separate  bills  of  costs 
for  D.  and  the  tenants,  to  which  the  company 
objected,  petitioned  for  taxation  and  to  en- 
force payment.  Hdd,  that  the  costs  of  D. 
only  could  be  taxed  or  enforced  in  this  Court, 
and  that  the  undertaking  gave  no  Jurisdiction 
as  to  the  costs  of  the  tenants. — The  Marquis 
Drogheda  v.  G,  /S.  j-  W,  By,  Co.,  12  I.  E.  R. 
108.   (C.) 

8.  A  landlord  is  entitled  to  have  the  costs 
of  obtaining  leave  to  proceed  at  law,  against 
a  tenant  over  whose  interest  there  is  a  re- 
ceiver, taxed  as  against  the  fund  in  Court. — 
Ferguson  v.  Su  George,  4  I.  Jur.  90.    (R) 

4.  When  petitions  under  the  Ch.  Reg.  Act 
are  unnecessarily  prolix,  the  Court  will  direct 
the  Master  to  have  regard  in  the  taxation  of 
costs  to  the  matter  improperly  introduced. — 
Johnstone  v.  Linde,  1  I.  C.  R.  19 ;  8  I.  Jur.  8. 
(C.) 

6.  A  solicitor  was  in  custody  under  an  at- 
tachment. The  Court  granted  a  writ  of  habeas 
corpus,  directed  to  the  Marshal  of  the  Four- 
courts  Marshalsea,  to  bring  him  before  the 
Taxing  Master  upon  the  taxation  of  bills  of 
costo.—  Walsh  V.  Wilson,  2  I.  C.  R.  79.    (R.) 

6.  Untaxed  costs  having  been  introduced 
by  the  solicitor  into  an  account  which  he 
swore  was  subsequently  stated  and  settled  be- 
tween himself  and  his  client,  who  promised  to 
pay  the  balance  due  on  foot  of  the  account, 
the*  Court  had  not  jurisdiction,  under  the 
Solicitors  Act,  to  order  the  taxation  of  the 
costs.  The  only  course  whereby  the  client  can 
obtain  relief,  is  by  cause  petition,  or  bill  filed 
for  the  purpose  of  opening  the  account — 
Anderson  v.  Cassidy,  5  I.  Jur.  28.    (R) 


7.  A  solicitor  having  taken  proceedings  for 
several  bills  of  costs  due  to  him  by  a  receiver, 
some  of  them  being  Chancery  costs,  and  some 
civil-bill  costs :  the  receiver  presented  .his 
petition  to  stay  proceedings  till  the  costs  were 
taxed. 

The  bills  were  referred  to  the  officer  to  tax 
them  as  between  solicitor  and  client.  He 
was  directed  if  the  civil-bill  costs  had  not  been 
taxed,  to  refer  them  to  the  Assistant  Barrister 
for  taxation.— /n  re  TuUy,  6  L  Jur.  209.    (R.) 

8.  The  Taxing  Master  having  reduced 
counsel's  fees,  on  taxation  between  party  and 
party,  not  because  the  amount  [was  excessive, 
but  because  the  fee  had  been  increased  at 
the  instance  of  the  counsel,  the  Court  directed 
the  Master  to  review  his  taxation  as  to  those 
items. 

Semble — ^It  would  be  illegal  for  the  Bar,  as  a 
body,  to  fix  a  minimum  fee  for  any  particular 
class  of  business  ;  but  any  individual  member 
of  the  Bar  may  decline  to  take  a  fee  less  than 
a  certain  amount. 

The  Taxing  Masters,  in  taxation  between 
party  and  party,  should  only  allow  the  usual 
and  accustomed  fee  payable  on  each  particu- 
lar class  of  business,  though  a  larger  fee  has 
been  paid  to  counsel. — O'Brien  v.  UantweU,  12 
I.  C.  R.  221 ;  6  I.  Jur.  N.  8.  354.    (R) 

9.  A  petition  for  taxation  was  presented 
more  than  a  year  after  the  bill  of  costs  had 
been  furnished,  by  one  of  two  trustees,  behind 
his  co-trustee's  back.  No  rule:  though  the 
solicitor  had  commenced  against  the  petitioner 
alone  an  action  at  law  for  the  amount. — In  re 
M'Cay  a  solicitor,  11  I.  Jur.  N.  S.  297.    (R.) 

10.  On  taxation  between  solicitor  and  client 
there  is  not  any  inflexible  rule  against  allow- 
ing a  consultation  or  refresher  fee  of  more 
than  two  guineas,  if  the  larger  fee  was  paid 
with  the  client's  knowledge  and  authority. — 

When  a  solicitor  resides  in  the  country, 
and  carries  on  his  Dublin  business  by  an  agent, 
special  charges  for  attendances  in  Dublin  may 
be  allowed  on  taxation  between  solicitor  and 
client,  if  the  client  knows  that  a  special  sum, 
larger  than  that  ordinarily  chargeable,  is 
charged,  and  if  the  case  was  such  as  required 
the  solicitor's  personal  attendance  in  Dublin. 

Semble — Such  a  special  charge  should  not 
be  allowed  for  attending  at  the  hearing,  and 
the  consultation  before  it. — Belfast  Harbour 
Commissioners  v.  Lawther,  17  I.  C.  R.  147.  (R.) 

11.  Order  to  amend  (by  striking  out  a  mis- 
takenly Inserted  Item)  a  bill  of  costs  which 
had  been  referred,  but  not  lodged,  for  taxa- 
tion.—/n  re  Abbott  ^  Moore,  17  I.  C.  R.  200. 

(R.)  

XXX.   9.  a.  2.   Jurisdiction  under  particular 
Statutes  touching  Taxation  of  Costs, 

(Solicitors  Act,  12  &  18  Vic,  c.  68.) 

12.  A  solicitor  must  advance  the  sum  pay- 
able to  the  Chancery  fund  on  a  bill  of  costs 
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referred  for  taxation ;  but  will  be  entitled  to 
hare  it,  and  bis  other  costs  of  taxation,  in- 
cluded in  the  sum  certified  on  foot  of  the  bill, 
in  case  it  is  not  reduced  by  more  than  one- 
sixth.  If  more  than  one-sixth  be  struck  off, 
he  must  bear  all  the  costs  of  the  taxation,  the 
client's  as  well  as  his  owa.-Hodgtna  t.  Wheeler^ 
8  L  E.  B.  828 ;  FL  &  K.  162.    (B.) 

1.  When  lands  are  purchased  by  commis- 
sioners under  the  2  &  8  Vic^  c.  61,  for  the 
purposes  of  the  Act,  and  the  purchase  money 
is  lodged  in  Court,  the  Court  will,  under  the 
words  **  reasonable  costs,  charges,  and  ex- 
penses," in  the  29th  section,  award  to  the 
parties  entitled,  the  costs  necessarily  incurred 
by  them  in  obtaining  payment  from  the  Court, 
and  in  haying  the  money  invested  upon  trusts 
similar  to  those  to  which  the  lands  purchased 
were  subject. — In  re  The  Shannon  Commis- 
turners,  3  I.  £.  B.  355 ;  Fl.  &  K.  18.    (K) 

2.  Upwards  of  £82,000  were  paid,  within 
ten  years,  by  a  Town  Council,  to  their  soli- 
citor for  costs.  Some  of  his  bills  were  taxed 
by  the  Second  Bemembrancer ;  the  rest  were 
taxed  by  or  under  the  immediate  direction  of 
another  solicitor,  who  was  appointed  by  the 
Town  Council  for  that  purpose.  It  was  sworn 
that  this  taxation  was  faithful  and  strict.  On 
the  other  hand,  it  was  stated  that  portions  of 
those  costs  had  been  incurred  for  business 
improperly  transacted,  or  useless  in  its  results. 
Within  the  same  ten  years,  the  Town  Coun- 
cil expended  nearly  £30,000,  on  costs  to  other 
solicitors  and  a  parliamentary  agent.  Por- 
tions of  those  costs  were  taxed  by  the  Master  of 
the  Q.  B.,  and  part  by  the  solicitor  of  the  Town 
Council  and  by  his  town  agent.  Almost  all 
had  been  paid  more  than  a  year  before  infor- 
mation filed.  The  greater  part  of  the  parlia- 
mentary business  was  transacted  before,  but 
the  costs  were  taxed  after  the  10  &  11  F/c,  c. 
69,  and  the  12  &  13  Vic.,  c.  78,  became  law. 

The  Master  was  directed  to  enquire,  when 
taking  the  accounts,  what  portions  of  costs, 
for  which  the  Town  Council  might  claim 
credit,  were  duly  and  properly  incurred,  and 
were  properly  chargeable  against  the  borough 
funds.  With  respect  to  so  much  of  such  costs 
as  had  not  been  taxed,  the  Master  was  to  be 
at  liberty,  if  he  thought  fit,  to  require  that 
portion  to  be  taxed,  or  to  tax  or  moderate 
them  himself. — AtL-Gen,  v.  Bel/cut  Corpora- 
tion, i  I.  C,  R,  119,    (C.) 

8.  On  a  petition  praying  a  reference  for 
taxation  of  costs  ;  and  that  the  Master  should 
be  directed  to  have  regard,  on  the  taxation,  to 
the  solicitor's  undertaking  to  charge  only  costs 
out  of  pocket ;  the  Court,  without  mentioning 
that  undertaking  in  the  order,  simply  directed 
a  taxation.  Uetd,  that  this  order  did  not  re- 
senre  the  question  upon  the  undertaking ; 
neither  was  it  thereby  intended  that  that 
question  should  not  be  open  to  the  Taxing 
Master. 

Qfuere — Has  the  Court  jurisdiction,  upon  a 
petition  under  the  12  &  13  Vic.,  c.  53,  to  de- 
cide on  the  validity  or  construction  of  such 


an  undertaking? — Borough  y.  Hamilton,  2  I. 
Jur.N.  S.  179.    (B.) 


XXX.  9.  b.  Co$ts  of  Taxing  Costs, 

4.  When  a  solicitor  retains  deeds,  Ac, 
claiming  a  Hen  for  costs,  this  Court,  upon  the 
client's  petition,  may,  upon  its  inherent  au- 
thority over  its  officers,  refer  the  bill  for  tax- 
ation ;  and,  if  more  than  one-sixth  is  taxed  off, 
disallow  the  solicitor's  costs  of  taxation ;  or- 
der that  the  client's  costs  upon  the  taxation 
shall  be  deducted  from  the  taxed  costs ;  and 
that  the  solicitor  shall  deliver  up  the  deeds, 
&c.,  upon  payment  of  the  balance.  The  Court 
declined  to  follow  the  decision  in  Rogers  y. 
Peterson,  4  Mee.  &  W.  688. — In  re  Lawlers,  3  I. 
E.  B.  102 ;  see  note,  106  :  Fl.  &  K.  78.    (B.) 

5.  On  taxation  of  a  bill  of  costs,  the  soli- 
citor must  advance  the  sum  payable  to  the 
Chancery  fund. — Hodgens  v.  WheJer,  3 1.  £.  B. 
323 ;  Fl.  &  K.  162.    (B) 

6.  An  order  referred  it  to  the  Master  to 
tax  bills  of  costs,  furnished  by  a  solicitor  in 
pursuance  of  the  statute,  and  stayed  his  ac- 
tion to  recover  them ;  the  client  undertaking 
to  pay  the  balance.  The  Master  reported 
that,  upon  taxation,  more  than  one-sixth  had 
been  struck  off  each  bill.  Held,  that  the  soli- 
citor should  pay  as  well  his  own  costs  of  the 
taxation,  as  his  client's. — Power  r,  Nagle,  3  I. 
E.  B.  105  ;  Fl.  &  K.  78.    (B.) 

7.  An  attorney,  who  had  received  money 
on  account  of  costs,  contended  that  a  balance 
remained  due,  and  threatened  to  file  a  bill  to 
recover  it.  The  client  obtained  a  reference 
upon  petition  pravins  that  the  sum  received 
by  the  attorney  should  be  ascertained,  and  his 
costs  taxed  as  between  party  and  party.  The 
client  was  wrong  respecting  the  principle  of 
the  taxation,  and  also  in  praying  repayment 
of  the  whole  amount  received  by  the  attorney, 
instead  of  merely  the  balance  over-paid.  Ne- 
vertheless, Held,  that  the  attorney  should  pay 
all  the  costs  of  the  reference  and  other  pro- 
ceedings in  the  matter,  save  the  costs  of  so 
much  of  the  petition  and  answering  affidavit 
as  were  incidental  to  the  principle  oi  taxation. 
—Armstrong  y.  Pollock,  6  I.  E.  B.  663.    (E.E.) 

8.  When  costs  are  taxed,  and  more  than 
one-sixth  is  struck  off,  the  Court  will  disallow 
the  costs  of  taxation. — Downing  v.  Hodder,  4 1. 
C.B.  27.    (B.) 

9.  Several  bills  of  costs,  including  costs  for 
business  in  the  I.  E.  Court,  were  furnished  to 
the  client  at  different  times.  The  attorney 
having  refused  to  sign  an  undertaking  to  pay 
the  costs  of  taxation,  in  case  one-sixth  of  the 
costs  were  taken  off,  upon  the  petition  for 
taxation,  it  was  objected  that  if  less  than  one- 
sixth  was  taken  on  some  of  the  bills,  the  costs 
of  the  petition  and  taxation  should  be  ap- 
portioned. The  order  for  taxation  was  maae 
in  the  usual  form,  directing  that,  If  the  costs, 
when  taxed  were  less  by  one-sixth  than  the 
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costs  furnished,  the  petitioner  should  pay 
the  costs  of  petition  and  taxation,  and,  if  not 
less  by  one-sixth,  then  respondent  should  pay 
them.— /n  re  Martin^  7  I.  Jur.  19G.     (R.) 

1.  Where  costs  are  referred  for  taxation, 
the  petitioner  (the  client)  may  lodge  In  the 
office  the  copy  of  the  costs  furnished  to  him 
by  the  solicitor,  and  may  issue  a  summons  to 
tax,  and  the  summons  will  be  dealt  with  in 
the  taxation  according  to  the  result  and  di- 
rections of  the  order. 

If  the  solicitor  lodge  a  copj  of  costs  for 
taxation  pursuant  to  order,  he  is  not  allowed 
the  costs  of  such  copy,  unless  he  has  first  served 
notice  on  the  client  to  lodge  the  copy  of  the 
costs  served  on  him,  and  he  has  refused  to 
do  so. 

If  either  the  client  or  the  solicitor,  after 
having  been  served  with  notice,  refuse  to 
attend  the  taxation,  the  Master  will  be  di- 
rected to  proceed  with  the  taxation  ex  parte ; 
but  the  Taxing  Masters  feci  a  difficulty  in 
carrying  out  this  rule  in  the  absence  of  the 
necessary  documents.  —  Kelli/  v.  Moore,  7  I. 
Jur.  303.    (R.) 

2.  Where,  after  the  usual  order  of  refer- 
ence to  tax  was  made,  neither  party  lodged 
the  costs  nor  issued  a  summons  to  tax,  and  a 
motion  was  made  for  an  attachment  against 
the  solicitor  for  thus  disobeying  the  order  of 
reference,  the  Court  made  no  rule  on  the  mo- 
tion, and  let  each  party  abide  his  own  costs. 
— Minchin  v.  Dillon ;  Byrne  v.  Dillon^  7  I.  Jur. 
829.    (R. ) 

3.  An  English  solicitor  having  transacted 
business  in  England  for  a  client  then  residing 
there,  who  subsequently  came  to  reside  in 
Ireland,  served  his  bill  of  costs  on  the  client 
in  Ireland,  and  proceeded  at  law  In  Ireland  to 
recover  the  amount.  On  petition  by  the  client 
for  a  taxation  of  the  bill  under  the  statute, — 
Held,  that  the  Court  had  not  jurisdiction  to 
order  the  taxation  in  Ireland  of  an  English 
bill  of  costs.  The  question  of  costs  of  the 
motion  having  stood  over  till  the  termination 
of  the  action  at  law,  and  more  than  one-sixth 
having  been  struck  off  the  bill  on  a  reference 
to  the  Master  of  the  Law  Court,  no  costs  of 
the  petition  or  of  this  motion  were  given. — 
Boe  V.  Dodd,  1 1.  Jur.  N.  8.  250.    (R.) 


XXX.  9.  c.  Effect  of  Taxation  and  of  its  Omis- 
gion;  Appeal,  Re-hearing,  and  Revision 
for  Costs. 

[As  to  Appeal,  see  also  XXX.  10.  e.,  postJ] 

4.  When  a  decree  is  proaounced  to  pay  the 
ptfs.  a  sum  of  money  and  costs,  the  costs  bear 
interest  (under  the  27th  sec.  of  3  &  4  Vic, 
c.  105),  not  from  the  date  of  the  decree,  but 
from  the  date  of  the  certificate  of  taxation. — 
LidweU  V.  Z.,  7  I.  E.  R.  91.    (R.) 

5.  In  appeals  respecting  costs,  the  Court 
entertains  not  only  questions  whether  a  prin- 
ciple of  taxation  was  correct  or  not,  but  also 
whether  a  given  principle  was  applicable  or 
not  to  the  particular  Itemt. 


On  taxation  between  solicitor  and  client, 
the  costs  of  a  case  laid  before  counsel  for 
an  opinion  on  a  point  decided  by  the  decree 
disallowed,  on  the  ground  that  the  solicitor 
was  not  justified  in  endeavouring  to  re-open 
the  question. 

On  a  reference,  A.  and  B.  had  a  common 
interest  in  one  question,  and  A.  a  separate 
interest  in  another.  On  the  former  the  Mas- 
ter directed  one  charge  to  be  filed  for  both. 
During  the  proceedings  on  it  the  Taxing 
Master  allowed  only  one  term  fee  to  the 
solicitor  who  acted  for  both  A.  and  B.  Uthl, 
that  he  was  right  in  disallowing  the  second, 
and  the  taxation  was  affirmed. 

In  the  course  of  the  cause,  the  opinion  of  a 
strange  counsel  was  taken,  and  the  Taxing 
Master  allowed  only  the  costs  of  a  short  case, 
such  as  mij^ht  have  been  laid  before  a  counsel 
acquainted  with  the  cause.  The  Court  re- 
fused to  interfere  with  this  discretion,  con- 
sidering it  doubtful  if  in  strictness  the  case 
should  have  been  allowed  at  all. 

A  solicitor  is  entitled  to  charge  for  fully 
instructing  every  counsel  employed  at  the 
hearing.  When  A.  and  B.  had  a  common 
interest  in  one  question  at  the  hearing,  and 
A.  only  was  interested  in  another  question, 
and  the  Taxing  Master  disallowed  the  charges 
for  so  much  of  the  briefs  to  A.'s  counsel  as 
related  to  the  former  question,  the  taxation 
was  sent  back  to  be  reviewed. —  Netvby  v. 
Drew,  12  I.  E.  R.  24.     {C.) 

6.  Upon  consent,  an  order  was  made  in  Jan. 
1841  staying  further  proceedings  in  a  cause 
(in  which  there  were  two  ptfs.,  a  trustee  and 
c.  a.  t.),  and  directing  that  the  costs  of  the 
ptfs.  should  be  taxed  and  ascertained,  the 
defts.  undertaking  to  pay  such  costs.  They 
were  not  taxed  until  after  the  death  of  the 

Principal  ptf.  (the  c.  q.  t.),  which  occurred  in 
>ec.  1848.  A  motion  to  compel  the  defts.  to 
pay  the  costs,  so  taxed,  was  refused,  with 
costs,  although  the  solicitor  of  the  ptfs. 
offered  an  undertaking  to  procure  for  the 
defts.  from  the  personal  representative  of 
the  deceased  ptf.  a  receipt  for  the  taxed  costs 
of  the  cause. — \Darry  v.  Stawell  (Fl.  &  K.  1, 
considered.] — Upton  v.  M' Garry,  13  I.  E.  R. 
164.    (C.) 

7.  The  Court  of  Ch.  in  Ir.  pronounced 
against  P.  a  decree,  with  costs.  P.  paid 
them  to  the  solicitor  of  the  opposite  party. 
The  solicitor,  with  his  client's  assent,  applied 
the  amount  in  paying  costs  due  by  the  client 
to  himself,  and  in  paying  the  costs  of  an 
appeal  which  P.  took  to  the  H.  L.  against 
the  decree.  The  H.  L.  reversed  the  decree, 
with  costs.  Thereupon  P.  applied  for  an 
order  directing  the  repayment  of  these  costs. 
The  H.  L.  refused  to  make  such  an  order, 
and  left  P.  to  apply  to  the  Court  below, 
on  the  judgment  now  pronounced. — Clark  v. 
Smith,  9  CI.  &  F.  126. 

[P.  applied  to  the  Court  below  for  an 
order  directing  the  solicitor  to  repay  him  the 
amount.    Held,  that  the  motion  should  be 
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refused.— 5m«M  v.  Clarke,  5 1.  E.  R.  423 ;  8  Dr. 
&  War.  344.    (C.)] 

1.  The  owner  of  certain  lands,  by  a  mar- 
riage settlement  granted  them  in  trust, 
among  others,  to  pay  certain  debts  which 
were  set  oat  in  a  schedule  attached  thereto. 
The  creditors,  having  instituted  a  suit,  ob- 
tained in  Chancery,  a  decree  establishing 
their  rights.  From  this  there  was  an  appeal, 
which  was  resisted  by  the  principal  creditor 
only,  to  the  House  of  Lords ;  and  their  Lord- 
ships differing  in  opinion,  the  decree  below 
was  affirmed;  but  no  order  was  made  as  to 
the  costs.  It  appeared  also  that  if  the  appeal 
had  succeeded,  none  of  the  scheduled  credi- 
tors would  have  obtained  anything  on  foot  of 
their  demands.  Held,  that  each  of  the  credi- 
tors in  the  schedule  to  the  deed  should  con- 
tribute rateably  to  the  costs  of  resisting  the 
appeal. 

The  proper  course  for  seeking  the  costs 
against  the  deft,  is  to  set  down  the  cause  for 
hearing  before  the  CHancellor  upon  the  House 
of  Lords  order. 

An  application  may  be  made  for  an  order 
to  the  Taxing  Master  here  to  tax  the  H.  L. 
costs. — [See  also  Hamilton  v.  Svnge,  4  I.  C.  R. 
182.  (R.);  4  I.  C.  R.  551.  {C.)]— Hamilton  v. 
Synge;  Simpson  v.  Synge,  7  I.  Jur.  121.    (R) 


XXX.  9.  d.   When  a  Party  shall  pay    Taxed 
Costs :  when  only  Fixed  Costs. 

2.  The  deft,  having  succeeded  in  two  inter- 
locutory applications,  with  costs  to  be  paid 
to  him  by  the  ptf.;  they  were  measured  by  the 
Court,  pursuant  to  the  169th  G.  O.  The  bill 
was  afterguards  dismissed  for  want  of  prose- 
cution. Upon  taxation,  the  Master,  notwith- 
standing the  award  of  the  sum  ifor  costs, 
taxed  the  deft.'s  costs  of  the  two  applications 
to  sums  greater  than  those  awarded.  Held, 
that  the  sum  awarded  by  the  Court  was  final 
and  conclusive,  and  that  the  Master  was  not 
authorised  to  tax  those  costs. 

The  169th  G.  O.  applies  to  all  interlocutory 
motions.—  Woodley  v.  W.,  7  L  E.  R.  77.    (R.) 


XXX.  9.  e.  When  a  Party  shall  pay  only  Costs 
in  the  Cause:  when  Extra  Costs. 

3.  Ptf.  obtained  an  order  to  set  aside  a 
minor's  appearance,  and  that  the  minor  should 
appear  and  answer  by  the  officer.  The  minor's 
uncle  obtained  this  order  to  be  set  aside,  and 
that  the  minor  might  appear  and  answer  by 
him  as  guardian.  Iield,  that  he  was  not  bound 
to  pay  the  costs  of  the  firs(  order,  which  were 
costs  In  the  cause. —  WaUen  v.  Barry,  6 1.  E.  R. 
124.    (E.E.) 

4.  When,  at  the  time  a  motion  is  made,  no 
order  is  made  respecting  its  costs,  they  follow 
the  costs  in  the  cause,  especially  in  the  case 
of  an  injunction  bill. — Bourne  v.  Farran,  6  I. 
E.R.669.    (E.E.) 

5.  In  taxing  costs  between  party  and  party, 


counsel  is  not  allowed  a  fee  for  settling  a 
draft  report.  In  allowing  the  costs  of  at- 
tested copies,  it  is  discretionary  with  the 
Taxing  Master  whether  he  will  allow  for  the 
copy  of  the  whole,  or  of  part  only  of  a  docu- 
ment. Practice  before  1st  G.  O.  (April  1847) 
touching  fees  to  counsel  in  the  Master's  office. 
-—Clanmorris  v.  Mahon,  10  I.  E.  R.  144.     (C.) 

6.  On  taxation  between  solicitor  and  client, 
the  costs  of  a  case  laid  before  counsel  for  an 
opinion  on  a  point  decided  by  the  decree  dis- 
allowed, on  the  ground  that  the  solicitor  was 
not  justified  in  endeavouring  to  re-open  the 
question. 

On  a  reference,  A.  and  B.  had  a  common 
interest  in  one  question,  and  A.  a  separate 
interest  in  another.  On  the  former,  the  Mas- 
ter directed  one  charge  to  be  filed  for  both. 
During  the  proceedings  on  it,  the  Taxing 
Master  allowed  only  one  term  fee  to  the 
solicitor  who  acted  for  both  A.  and  B.  Held, 
that  he  was  right  in  disallowing  the  second, 
and  the  taxation  was  affirmed. 

In  the  course  of  the  cause  the  opinion  of  a 
strange  counsel  was  taken,  and  the  Taxing- 
Master  allowed  only  the  costs  of  a  short  case, 
such  as  might  have  been  laid  before  a  counsel 
acquainted  with  the  cause.  The  Court  re- 
fused to  interfere  with  this  discretion,  con- 
sidering it  doubtful  if  in  strictness  the  case 
should  have  been  allowed  at  all. 

A.  solicitor  is  entitled  to  charge  for  fully 
instructing  every  counsel  employed  at  the 
the  hearing.  When  A.  and  B.  had  a  common 
interest  in  one  question  at  the  hearing,  and 
A.  only  was  interested  in  another  question, 
and  the  Taxing  Master  disallowed  the  charges 
for  so  much  of  the  briefs  to  A.'s  counsel  as 
related  to  the  former  question,  the  taxation 
was  sent  back  to  be  reviewed. 

In  appeals  respecting  costs,  the  Court 
entertains  not  only  questions  whether  a  prin- 
ciple of  taxation  was  correct  or  not,  but  also 
whether  a  given  principle  was  applicable  or 
not  to  the  particular  items. — Newby  v.  Drew, 
12LE.  R.  24.    (C.) 

7.  A  cause  was  ready  to  be  heard  pro  con" 
fesso.  Upon  application  of  a  deft.'s  solicitor, 
the  ptf.  did  not  set  down  the  cause.  The 
Taxing  Master,  upon  taxation  between  solici- 
tor and  client,  having  disallowed  the  costs  of 
making  out  briefs  for  the  hearing,  this  Court 
refused  to  direct  the  Master  to  review  his 
taxation.  Upon  taxing  costs  between  soli- 
citor and  client,  the  Taxing  Master  refused 
to  allow  for  business  done  for  a  deceased 
client,  unless  upon  the  written  direction  of 
the  client.  The  Court  refused  to  direct  a 
review  of  the  taxation  on  that  ground, 
although  there  was  an  affidavit  of  the  soli- 
citor that  the  business  was  done  by  the  ex- 
press direction  of  the  client. 

The  Court  will  not  direct  the  Master  to 
review  his  taxation,  unless  a  question  of  prin- 
ciple is  involved. — Kelly  v.  Achmuty,  2  I.  Jur. 
62.    (R.) 
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costs  famished,  the  petitioner  should  pay 
the  costs  of  petition  and  taxation,  and,  if  not 
less  by  one-sixth,  then  respondent  should  pay 
them. — In  re  Martin^  7  I.  Jur.  196.     (R.) 

1.  Where  costs  are  referred  for  taxation, 
the  petitioner  (the  client)  may  lodge  in  the 
office  the  copy  of  the  costs  famished  to  him 
by  the  solicitor,  and  may  issae  a  summons  to 
tax,  and  the  summons  will  be  dealt  with  in 
the  taxation  according  to  the  result  and  di- 
rections of  the  order. 

If  the  solicitor  lodge  a  copy  of  costs  for 
taxation  pursuant  to  order,  he  is  not  allowed 
the  costs  of  such  copy,  unless  he  has  first  served 
notice  on  the  client  to  lodee  the  copy  of  the 
costs  senred  on  him,  and  he  has  refused  to 
do  so. 

If  either  the  client  or  the  solicitor,  after 
harins  been  served  with  notice,  refuse  to 
attend  the  taxation,  the  Master  will  be  di- 
rected to  proceed  with  the  taxation  ex  parte; 
but  the  Taxing  Masters  feci  a  difficulty  in 
carrying  out  this  rule  in  the  absence  oi  the 
necessary  documents. — KeUjf  v.  Moore,  7  I. 
Jur.  808.    (B.) 

^  Where,  after  the  usual  order  of  refer- 
ence to  tax  was  made,  neither  party  lodged 
the  costs  nor  issued  a  summons  to  tax,  and  a 
motion  was  made  for  an  attachment  against 
the  solicitor  for  thus  disobeying  the  order  of 
reference,  the  Court  made  no  rule  on  the  mo- 
tion, and  let  each  party  abide  his  own  costs. 
— minchin  v.  Diilon ;  Byrne  v.  Dillon,  7  I.  Jur. 
829.    (B.) 

8.  An  English  solicitor  having  transacted 
business  in  England  for  a  client  then  residing 
there,  who  subsequently  came  to  reside  in 
Ireland,  served  his  bill  of  costs  on  the  client 
in  Ireland,  and  proceeded  at  law  in  Ireland  to 
recover  the  amount.  On  petition  by  the  client 
for  a  taxation  of  the  bill  under  the  statute, — 
Held,  that  the  Court  had  not  jurisdiction  to 
order  the  taxation  in  Ireland  of  an  English 
bill  of  costs.  The  question  of  costs  of  the 
motion  having  stood  over  till  the  termination 
of  the  action  at  law,  and  more  than  one-sixth 
having  been  stmck  off  the  bill  on  a  reference 
to  the  Master  of  the  Law  Court,  no  costs  of 
the  petition  or  of  this  motion  were  given. — 
Boe  V.  Dodd,  1  I.  Jur.  N.  8.  250.    (R.) 


XXX.  9.  c  Effect  of  Taxation  and  of  its  Omis- 
sion;  Appeal,  Re-hearing,  and  Revision 
for  Costs, 

[As  to  Appeal,  see  also  XXX.  10.  e.,  post,'] 

4.  When  a  decree  is  proaonoced  to  pay  the 
ptfa.  a  sum  of  money  and  costs,  the  costs  bear 
interest  (under  the  27th  sec.  of  8  &  4  Vic, 
c.  105),  not  from  the  date  of  the  decree,  but 
from  the  date  of  the  certificate  of  taxation. — 
XidiccZ/ V.  Z.,  7  I.  E.  B.  91.    (R.) 

5.  In  appeals  respecting  costs,  the  Court 
entertains  not  only  questions  whether  a  prin- 
ciple of  taxation  was  correct  or  not,  but  also 
whether  a  given  principle  was  applicable  or 
not  to  the  particular  items. 


On  taxation  between  solicitor  and  client, 
the  costs  of  a  case  laid  before  counsel  for 
an  opinion  on  a  point  decided  by  the  decree 
disallowed,  on  the  ground  that  the  solicitor 
was  not  justified  in  endeavouring  to  re-open 
the  question. 

On  a  reference,  A.  and  B.  had  a  common 
interest  in  one  question,  and  A.  a  separate 
interest  in  another.  On  the  former  the  Mas- 
ter directed  one  charge  to  be  filed  for  both. 
During  the  proceedings  on  it  the  Taxing 
Master  allowed  only  one  term  fee  to  the 
solicitor  who  acted  for  both  A.  and  B.  Held, 
that  he  was  right  in  disallowing  the  second, 
and  the  taxation  was  affirmed. 

In  the  course  of  the  cause,  the  opinion  of  a 
strange  counsel  was  taken,  and  the  Taxing 
Master  allowed  only  the  costs  of  a  short  case, 
such  as  might  have  been  laid  before  a  counsel 
acquainted  with  the  cause.  The  Court  re- 
fused to  interfere  with  this  discretion,  con- 
sidering it  doubtful  if  in  strictness  the  case 
should  have  been  allowed  at  all. 

A  solicitor  is  entitled  to  charge  for  fully 
instructingevery  counsel  employed  at  the 
hearing.  When  A.  and  B.  had  a  common 
interest  in  one  question  at  the  hearing,  and 
A.  only  was  interested  in  another  qaestion, 
and  the  Taxing  Master  disallowed  the  charges 
for  so  much  of  the  briefs  to  A.'s  counsel  as 
related  to  the  former  question,  the  taxation 
was  sent  back  to  be  reviewed. —  Newby  v. 
Drew,  12  I.  E.  R.  24.    (C; 

6.  Upon  consent,  an  order  was  made  in  Jan. 
1841  staying  further  proceedings  in  a  cause 
(in  which  there  were  two  ptfs.,  a  trustee  and 
c.  a,  tX  and  directing  that  the  costs  of  the 
ptfs.  should  be  taxed  and  ascertained,  the 
defts.  undertaking  to  pay  such  costs.  They 
were  not  taxed  until  after  the  death  of  the 
principal  ptf.  (the  c.  q,  t.),  which  occurred  in 
Dec.  1848.  A  motion  to  compel  the  defts.  to 
pay  the  costs,  so  taxed,  was  refused,  with 
costs,  although  the  solicitor  of  the  ptfs. 
offered  an  undertaking  to  procure  for  the 
defts.  from  the  personal  representative  of 
the  deceased  ptf.  a  receipt  for  the  taxed  costs 
of  the  cause. — [Bony  v.  Stawell  (Fl.  &  K.  1, 
considered.] — Upton  v.  M^  Garry,  18  I.  E.  R. 
164.    (C.) 

7.  The  Court  of  Ch.  in  Ir.  pronounced 
against  P.  a  decree,  with  costs.  P.  paid 
them  to  the  solicitor  of  the  opposite  party. 
The  solicitor,  with  his  client's  assent,  applied 
the  amount  in  paying  costs  due  by  the  client 
to  himself,  and  in  paying  the  costs  of  an 
appeal  which  P.  took  to  the  H.  L.  against 
the  decree.  The  H.  L.  reversed  the  decree, 
with  costs.  Thereupon  P.  applied  for  an 
order  directing  the  repajrment  of  these  costs. 
The  H.  L.  refused  to  make  such  an  order, 
and  left  P.  to  apply  to  the  Court  below, 
on  the  judgment  now  pronounced. — Clark  v. 
Smith,  9  CI.  &  F.  126. 

[P.  applied  to  the  Court  below  for  an 
order  directing  the  solicitor  to  repay  him  the 
amount.    Held,  that  the  motion  should  be 
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refused. — Smith  v.  Clarke,  5 1.  E.  R.  423 ;  8  Dr. 
&  War.  844.    (C.)] 

1.  The  owner  of  certain  lands,  by  a  mar- 
riage settlement  granted  them  in  trust, 
among  others,  to  pay  certain  debts  which 
were  set  out  in  a  schedule  attached  thereto. 
The  creditors,  having  instituted  a  suit,  ob- 
tained in  Chancery,  a  decree  establishing 
their  rights.  From  this  there  was  an  appeal, 
which  was  resisted  by  the  principal  creditor 
only,  to  the  House  of  Lords ;  and  their  Lord- 
ships difiFering  in  opinion,  the  decree  below 
was  affirmed;  but  no  order  was  made  as  to 
the  costs.  It  appeared  also  that  if  the  appeal 
had  succeeded,  none  of  the  scheduled  credi- 
tors would  have  obtained  anything  on  foot  of 
their  demands.  Held,  that  each  of  the  credi- 
tors in  the  schedule  to  the  deed  should  con- 
tribute rateably  to  the  costs  of  resisting  the 
appeal. 

The  proper  course  for  seeking  the  costs 
against  the  deft,  is  to  set  down  the  cause  for 
hearing  before  the  CHancellor  upon  the  House 
of  Lords  order. 

An  application  may  be  made  for  an  order 
to  the  Taxing  Master  here  to  tax  the  H.  L. 
costs. — [See  also  Hamilton  v.  Sunge^  4  I.  C.  R. 
182.  CR.) ;  4  L  C.  R.  551.  (C.)]— Hamilton  v. 
Synge;  Simpson  v.  Stfnge,  7  I.  Jur.  121.     (R.) 


XXX.  9.  d.   When  a  Party  shall  pay    Taxed 
Costs :  when  only  Fixed  Costs. 

2.  The  deft,  having  succeeded  in  two  inter- 
locutory applications,  with  costs  to  be  paid 
to  him  by  the  ptf .;  they  were  measured  by  the 
Court,  pursuant  to  the  159th  G.  O.  The  bill 
was  afterwards  dismissed  for  want  of  prose- 
cution. Upon  taxation,  the  Master,  notwith- 
standing the  award  of  the  sum  for  costs, 
taxed  the  deft.'s  costs  of  the  two  applications 
to  sums  greater  than  those  awaraed.  Held, 
that  the  sum  awarded  by  the  Court  was  final 
and  conclusive,  and  that  the  Master  was  not 
authorised  to  tax  those  costs. 

The  159th  G.  O.  applies  to  all  interlocutory 
moiions,-- Woodley  y.  W.,  7  L  E.  R.  77.    (R.) 


XXX.  9.  e.  When  a  Party  shaUpay  only  Costs 
in  the  Cause:  when  Extra  Costs, 

8.  Ptf.  obtained  an  order  to  set  aside  a 
minor's  appearance,  and  that  the  minor  should 
appear  ana  answer  by  the  officer.  The  minor's 
uncle  obtained  this  order  to  be  set  aside,  and 
that  the  minor  might  appear  and  answer  by 
him  as  guardian.  Ileldy  that  he  was  not  bound 
to  pay  the  costs  of  the  firs(  order,  which  were 
costs  In  the  cause. —  WaUen  v.  Barry,  6 1.  E.  R. 
124.    (E.E.) 

4.  When,  at  the  time  a  motion  is  made,  no 
order  is  made  respecting  its  costs,  they  follow 
the  costs  in  the  cause,  especially  in  the  case 
of  an  injunction  bilL — Bourne  v.  Farran,  6  I. 
E.  R.  659.    (E.E.) 

5.  In  taxing  costs  between  party  and  party, 


counsel  is  not  allowed  a  fee  for  settling  a 
draft  report.  In  allowing  the  costs  of  at- 
tested copies,  it  is  discretionary  with  the 
Taxing  Master  whether  he  will  allow  for  the 
copy  of  the  whole,  or  of  part  only  of  a  docu- 
ment. Practice  before  Ist  G.  O.  (April  1847) 
touching  fees  to  counsel  in  the  Master's  office. 
—Clanmorris  v.  Mahon,  10  L  E.  R.  144.     (C.) 

6.  On  taxation  between  solicitor  and  client, 
the  costs  of  a  case  laid  before  counsel  for  an 
opinion  on  a  point  decided  by  the  decree  dis- 
allowed, on  the  ground  that  the  solicitor  was 
not  justified  in  endeavouring  to  re-open  the 
question. 

On  a  reference,  A.  and  B.  had  a  common 
interest  in  one  question,  and  A.  a  separate 
interest  in  another.  On  the  former,  the  Mas- 
ter directed  one  charge  to  be  filed  for  both. 
During  the  proceedings  on  it,  the  Taxing 
Master  allowed  only  one  term  fee  to  the 
solicitor  who  acted  for  both  A.  and  B.  Held, 
that  he  was  right  in  disallowing  the  second, 
and  the  taxation  was  affirmed. 

In  the  course  of  the  cause  the  opinion  of  a 
strange  counsel  was  taken,  and  the  Taxing- 
Master  allowed  only  the  costs  of  a  short  case, 
such  as  might  have  been  laid  before  a  counsel 
acquainted  with  the  cause.  The  Court  re- 
fused to  interfere  with  this  discretion,  con- 
sidering it  doubtful  if  in  strictness  the  case 
should  have  been  allowed  at  all. 

A.  solicitor  is  entitled  to  charge  for  fully 
instructing  every  counsel  employed  at  the 
the  hearing.  When  A.  and  B.  had  a  common 
interest  in  one  question  at  the  hearing,  and 
A.  only  was  interested  in  another  question, 
and  the  Taxing  Master  disallowed  the  charges 
for  so  much  of  the  briefs  to  A.'s  counsel  as 
related  to  the  former  question,  the  taxation 
was  sent  back  to  be  reviewed. 

In  appeals  respecting  costs,  the  Court 
entertains  not  only  questions  whether  a  prin- 
ciple of  taxation  was  correct  or  not,  but  also 
whether  a  given  principle  was  applicable  or 
not  to  the  particular  items. — Newby  v.  Drew, 
12LE.  R.  24.    (C.) 

7.  A  cause  was  ready  to  be  heard  pro  con- 
fesso.    Upon  application  of  a  deft.'s  solicitor, 

the  ptf.  did  not  set  down  the  cause.  The 
Taxing  Master,  upon  taxation  between  solici- 
tor and  client,  having  disallowed  the  costs  of 
making  out  briefs  for  the  hearing,  this  Court 
refused  to  direct  the  Master  to  review  his 
taxation.  Upon  taxing  costs  between  soli- 
citor and  client,  the  Taxing  Master  refused 
to  allow  for  business  done  for  a  deceased 
client,  unless  npon  the  written  direction  of 
the  client.  The  Court  refused  to  direct  a 
review  of  the  taxation  on  that  ground, 
although  there  was  an  affidavit  of  the  soli- 
citor that  the  business  was  done  by  the  ex- 
press direction  of  the  client. 

The  Court  will  not  direct  the  Master  to 
review  his  taxation,  unless  a  question  of  prin- 
ciple is  involved. — Kelly  v.  Achmuty,  2  I.  Jur. 
62.    (R.) 
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XXX.  9.  f.  AUowanut  heycnd  Taxed  Costs :  of 
Costs,  whether  cu  between  Party  and 
Party y  or  Solicitor  and  Client, 

1.  In  a  charity  cause,  in  which  no  improper 
point  has  heen  made,  it  is  usual  to  tax  all 
parties'  costs  as  between  solicitor  and  client, 
not  as  betweenparty  and  party. — Gaffney  v. 
Hevey,  2  Dr.  &  Wal.  26.    (C.) 

2.  In  a  redemption  suit,  the  ptf .,  as  a  gene- 
ral rule,  must  pay  the  costs  of  all  necessary 
parties.  A  question  arose  between  two  defts., 
as  to  which  of  them  was  entitled  to  the  sum 
brought  into  Court  by  the  ptf. ;  and  the  cause 
stood  over  from  day  to  day  to  have  that  ques- 
tion argued.  Held^  that  refreshing  fees  to  the 
deft.'s  counsel  were  part  of  the  costs  in  the 
cause  to  be  paid  by  the  ptf. —  Wynne  v.  Brady, 
6  1.  E.  R.  239.    (E.E.) 

8.  Taxation  of  costs  between  solicitor  and 
client ;  solicitor's  fee  for  perusing  and  sign- 
ing approbation  of  a  draft  deed  submitted 
for  approbation  of  his  client,  who  was  to  be 
an  executing  party. — Westby  v.  Greene,  6  I.  E. 
R449.    (R.) 

4.  The  taxation  of  costs  is  sufficiently  pro- 
Tided  for  by  the  I66th  G.  O.  Therefore,  the 
Court  refused  to  direct  taxation  as  between 
solicitor  and  client. — Att,-Gen,  y.  Drummond, 
2  Con.  &  L.  98 ;  8  Dr.  &  War.  162.  (C.)— 
[Affd.:  2  H.  L.  Cas.  887.] 

6.  £700  being  claimed  for  costs  of  business 
done  for  the  client,  between  1808  and  1819, 
and  a  suit  in  respect  of  them  instituted  be- 
tween the  parties,  they  were,  in  1840,  taxed 
by  agreement  before  the  Master  to  £500.  The 
client  having  discovered,  amongst  his  own 
papers,  and  in  his  own  handwriting,  memo- 
randa specifying  sums  of  money  given  by  him 
to  the  solicitor,  for  which  the  latter  had  not 
given  credit — Held,  that  the  client  was  not 
entitled  to  have  the  costs  retaxed  in  1842. — 
Austin  T.  Chambers,  8  Dr.  &  War.  178.    (C.) 

6.  The  169th  G.  O.  does  not  affect  the  taxa- 
tion of  costs  as  between  solicitor  and  client. — 
Brangan  v.  Gorges,  7  I.  E.  R.  226.    (R) 

7.  Costs  of  registry  searches  directed  by 
counsel  refused  to  be  allowed  to  the  solicitor 
on  a  taxation  as  between  solicitor  and  client. 

Costs  of  proceedings  in  a  cause  taken  after 
its  object  had  been,  with  the  solicitor's  know- 
ledge, otherwise  obtained,  not  to  be  allowed, 
on  a  taxation  between  solicitor  and  client, 
except  under  special  circumstances. — Lady 
Longford  v.  Mahony,  8  Jon.  &  L.  97.    (C.) 

8.  A  mortgagor,  in  consideration  of  the 
mortgagee  abstaining  from  proceeding  to 
foreclose,  undertook  to  pay  all  his  costs,  as 
between  solicitor  and  client.  Having  failed 
to  perform  his  promise  to  pay  off  the  mort- 
gage, and  being  again  threatened  with  pro- 
ceedings, he  paid  the  mortgagees'  solicitor  his 
costs.  On  a  petition  under  the  Solicitors 
Act — Held,  that  he  was  not  entitled  to  a  tax- 


ation of  the  costs  as  between  party  and  party, 
there  not  having  been  any  fraud  or  undue 
pressure ;  and  the  mortgagees  not  being  par- 
ties to  the  proceeding. 

Qucere — ^Whether  the  rule  that  a  mortgagee 
is  entitled,  as  against  the  mortgagor,  to  all 
costs  between  solicitor  and  client  prevails  in 
Ireland?— jEr  parte  Fletcher,  2  I.  C.  B.  696. 
(R.) 

9.  Refresher  fees  on  motions  will  not  be 
allowed  on  taxation  between  party  and  party. 
— Houston  V.  Barry,  6  I.  Jur.  49.    (R.) 

10.  The  costs  of  a  third  counsel  for  the  peti- 
tioner upon  the  hearing  of  a  cause  petition, 
disallowed,  as  between  party  and  party,  even 
though  the  employment  of  three  counsel  was 
bot  unreasonable. — CoUis  v.  Stewart,  6  I.  Jur. 
61.    (C.) 

11.  A  solicitor  having  taken  proceedings  for 
several  bills  of  costs  due  to  him  by  a  receiver 
in  a  cause,  some  being  Chancery  costs  and 
some  civil-bill  costs,  the  receiver  presented 
his  petition  to  stay  proceedings  till  the  costs 
were  taxed.  The  bills  were  referred  to  the 
officer  to  be  taxed  as  between  solicitor  and 
client ;  and  he  was  directed,  in  case  the  civil- 
bill  costs  should  appear  not  to  have  been 
taxed,  to  refer  the  civil-bill  costs  to  the  Assist- 
ant Barrister  for  taxation. — In  re  TuHy,  6  I. 
Jur.  209.    (R.) 

12.  When  costs  are  referred  for  taxation,  the 
petitioner  (the  client)  may  lodge  in  the  office 
the  copy  of  the  costs  furnished  to  him  by  the 
solicitor,  and  may  issue  a  summons  to  tax. 
The  summons  will  be  dealt  with  in  the  taxa- 
tion according  to  the  result  and  directions  of 
the  order. 

If  the  solicitor  lodge  a  copy  of  the  costs  for 
taxation  pursuant  to  order,  he  is  not  allowed 
the  costs  of  such  copy,  unless  he  has  first 
served  notice  on  the  client  to  lodge  the  copy 
of  the  costs  served  on  him,  and  he  has  refused. 

If  either  the  client  or  the  solicitor,  after 
having  been  served  with  notice,  refuse  to 
attend  the  taxation,  the  Master  will  be  di- 
rected to  proceed  with  the  taxation  ex  parte; 
but  the  Taxing  Masters  feel  a  difficulty  in 
carrying  out  this  rule  in  the  absence  of  the 
necessary  documents. 

When,  after  the  usual  order  of  reference  to 
tax  was  made,  neither  party  lodged  the  costs 
nor  issued  a  summons  to  tax,  and  a  motion 
was  made  for  an  attachment  against  the  soli- 
citor for  disobeying  the  order  of  reference, 
the  Court  made  no  rule  on  the  motion ;  and 
let  each  party  abide  his  own  costs. — Kelly  v. 
Moore,  7  I.  Jur.  308.    (K) 

18.  A  general  cause  petition  was  filed  against 
several  respondents.  The  chief  respondent, 
when  about  to  file  his  affidavit,  laid  the  draft 
affidavit  before  counsel,  with  a  case  for  his 
opinion  to  advise  proofs.  Several  other  affi- 
davits were  subsequently  filed.  The  petition 
was  heard,  and  dismissed,  as  against  this  re- 
spondent, with  costs.  The  costs  of  this  case 
and  opinion  not  having  been  allowed  by  the 
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Taxing  Master,  on  taxation  between  party 
and  party — Hdd,  in  accordance  with  the  opi- 
nion of  the  other  two  Taxing  Masters,  but 
withont  laying  down  any  general  rule,  that 
the  respondent  was  entitled  to  the  costs  of 
the  case  and  opinion ;  but  that  if  the  petition, 
had  been  dismissed  for  want  of  prosecution, 
the  respondent  would  not  be  entitled  to  such 
costs ;  that  a  case  for  direction  of  proofs 
should  be  allowed  for  at  some  stage  of  the 
proceedings  ;  that  the  filing  of  the  answering 
affidavit  by  the  respondent  is  in  the  nature  of 
issue  joined,  and  appears  to  be  the  time  at 
which  such  case  should  be  allowed. 

As  a  general  rule  the  costs  of  an  attendance 
on  a  third  party  to  borrow  a  necessary  docu- 
ment are  not  allowed;  but,  if  expense  is 
thereby  saved,  the  Taxing  Master  may  exer- 
cise his  discretion  in  allowing  such  costs. — 
AhboU  V.  Geraghtji,  7 1.  Jur.  873.    (B.) 

1.  The    solicitor    for    the    petitioner   was 
changed  in  the  progress  of  the  suit,  which 
was  brought  to  a  conclusion  by  the  new  soli- 
citor, and  decided  in  petitioner's  favour.  The 
costs  were  furnished  by  the  new  solicitor  as 
between  party  and  party,  and  by  the  former 
solicitor  as  between  solicitor  and  client ;  and  by 
consent  both  bills  were  referred  to  taxation  to- 
gether. When  the  summons  to  tax  came  on,  the 
former  solicitor  refused  to  produce  the  papers 
for  the  taxation  of  the  party  and  party  costs, 
until  his  costs  as  between  solicitor  and  client 
were  first  taxed  and  paid.    It  was  ordered 
that  the  Taxing  Master  should  have  both  bills 
under  taxation  at  the  same  time,  and  should 
strike  out  of  the  solicitor  and  client  costs  all 
items  not  properly  vouched ;  the  documents 
necessary  for  that  being  sufficient  at  the  same 
time  for  vouching  the  other  bill. — King  v. 
^A«,  2  L  Jur.  N.  S.  176.    (B.) 

2.  The  Taxing  Master  having,  on  taxation 
between  party  and  party,  reduced  counsel's 
fee,  not  because  the  amount  was  excessive, 
but  because  the  fee  had  been  increased  at  the 
connsers  instance,  the  Court  directed  a  review 
of  the  taxation  respecting  those  items. 

On  taxation  between  party  and  party,  the 
Taxing  Masters  should  allow  only  the  accus- 
tomed fee  payable  on  each  particular  class  of 
business,  though  a  larger  fee  has  been  paid  to 
counsel.— O'Brien  v.  CantweU,  12  I.  C.  B.  221 ; 
6 1.  Jar.  N.  S.  884.    (R.) 

8.  The  practice  is,  on  taxation  between 
party  and  party,  to  allow  the  costs  of  two 
counsel  only,  on  the  hearing  of  a  cause  peti- 
tion matter. 

Under  special  circumstances,  the  Court 
ordered  the  Master  to  allow  the  costs  of  a 
third  counsel. 

In  taxation  of  costs  between  party  and 
party  no  fee  to  counsel  is  allowed  for  settling 
the  draft  affidavit  of  the  petitioner,  in  reply 
to  the  respondent's  affidavit  in  answer. — 
Clorcan  v.  Chncarty^  18  I.  C.  R.  1.    (R) 

4.  When,  after  argument,  final  judgment  is 
postponed,  additional  Conrt  fees  are  necessary 


on  the  day  of  its  delivery,  as  well  as  refreshers 
to  counsel.—  Gamble  v.  Robinsori,  9  I.  Jur.  N. 
S.65.    (P.) 

5.  On  taxation  of  costs  only  two  counsel 
will  be  allowed  fees  on  a  motion,  except  under 
very  special  circumstances. — In  re  Grodjjy  10 
I.  Jur.  N.  S.  49.    (C.) 

XXX.  10.  CosU  in  Casts  of:  in  Suits  for :  hy 
or  to  whom  payable, 

a.  Abandonment  of  Motion,  ^.,  ajler 

notice  to  Appear ,  ^, 

b.  Account, 

c.  Administration  Suits, 

d.  Amendment, 

e.  Appeal. 

t.  Attorney- General  and  Crown.  * 

g.  Bankrupt    and   Insolvent :    their 

Assignees. 
h.  Bank  of  England 
i.  Bill  or  Petition,  Dismissal  of, 
j.  Cause  standing  over,  or  struck  out 

of  list :  Costs  of  the  Day, 
k.  Cnaritv. 
1.   Commissioners, 
m.  Contempt, 
n.  Creditors. 
o.  Cross-cause, 

p.  Decree  to  Administer  Assets. 
q.  Demurrer  or  Plea  allowed;   sub' 

mitted  to;  overruled,  or  ordered 

to  stand  for  answer, 
r.  Discovery, 
s.  Dower. 
t.  Executors,  Administrators,  TruS' 

tees.  Committees  ffc. 
n.  Exceptions,  Allowed  or  Overruled, 
V.  Heir-at-Law,  or  Next-of-kiri. 
w.  Husband  and  Wife, 
X.  Incumbrancers :    Mortgagors   and 

Mortgagees,  equitable  and  legaL 
1.,* Incumbered  Estates   Court.     See 

Praoticb,  Costs,  XXX.10cc.* 

Lakdsd  Estates  Coubt. 
y.  Infant,  Prochein  And,  and  Guar' 

dian. 
J.*  Injunction, 
z.  Insufficient  Answer. 
aa.  Interpleader. 
aa.*  Intervenients. 
bb.  Irregularity  of  Process, 
cc.  Issue-at-Law. 
cc*Landed  Estates  Court,    (See  aho 

Pb.  LIY.  a.  Landed  Estates 

Court.) 
cc.**  Landlord  and  Tenant, 
cc.***  Legatees, 
dd^  Lunacy. 

ee.  Misconduct:    Proceedings,  Vex- 
atious or  Unnecessary, 
ft.  Parties  improperly  joined,  or  served 

with  Notice  of  Motion,  ffc 
f  f  .*  Partition. 
ff.**  Partnership, 
ffff.  Pauper, 
hh.  Perpetuating   Testimony:    Com* 

mission  to  Examine, 
hh.*  Probate, 

iL   Proving  Debts  before  Master, 
ii.*  RaUway  Company. 
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i'j.  Receiver. 
■k.  Betnew. 
11.  Separate  Costs. 
mm.  Solicitor  Personally  to  Pay. 
DD.  Specific   Performance:    between 
Vendor  and   Vendee^  and  other 
Parties      generally:     on    Scdes 
Judicial. 
nn.*  Trustees.     See  supra,  10.  t. 
oo.   Witness. 
pp.  In  Cases  not  specified  above. 


XXX.  10.  a.  Abandonment  of  Motion,   ffv.: 
after  Notice  to  Appear,  ffc. 

1.  A  cause,  wherein  a  decree  to  account 
had  been  pronounced,  was  abandoned  by  the 
ptf.,  who,  without  having  been  served  with 
any  restraining  order,  came  in,  and  proved 
his  debt  in  another  cause.  A  creditor,  whose 
debt  was  puisne  to  the  ptf .*8,  was  also  a  deft, 
in  the  abandoned  cause.  Hehij  that  this  deft, 
was  not  entitled  to  be  paid,  out  of  the  ptf.'s 
portion  of  the  fund  brought  into  Court  in  the 
second  cause,  the  costs  incurrred  by  him  in 
the  abandoned  cause. 

Semble — ^The  deft,  should  have  applied  for 
the  carriage  of  the  decree  in  the  abandoned 
cause  ;  and  had  his  costs  added  to  his  demand.- 
Marquis  of  Downshire  v.  Tyrrell,  2  I.  E.  R.  66. 
(E.E.) 

2.  In  a  suit  in  the  Exchequer,  ptf.  discon- 
tinued it  before  decree,  without  obtaining  an 
order  providing  for  payment  of  the  costs  in- 
curred therein,  and  came  in  under  a  decree  in 
this  Court.  Held,  that  this  Court  could  not 
give  the  costs  of  the  Exchequer  suit. — Finlay 
V.  Heeran,  7  I.  E.  R.  485.    (R.) 


XXX.  10.  b.  Account. 


TCXX.  10.  c.  Costs  of  Administration  Suits. 

8.  Ftt  having  filed  a  bill  against  the  re- 
mainderman, the  Court  gave  no  costs  to  any 
party,  so  far  as  the  suit  related  to  the  con- 
struction of  the  will  creating  the  entail,  but 
gave  the  remainderman  the  costs  of  the  resi- 
due of  the  suit  as  against  ptf. — Flood  v.  Digby, 
2  Jon.  582.    (E.E.) 

4.  The  costs  incurred  by  a  ptf.  in  litigating 
and  reducing  considerably  a  creditor's  demand, 
which  is  prior  to  ptf.'s,  are  not  costs  which 
ptf.  is  entitled  to  be  paid  in  preference  to 
that  creditor's  demand.  At  the  final  hearing, 
that  creditor  obtained  a  decree  for  payment 
of  his  prior  demand  and  YAa  costs.— n/otf^e  v. 
Jodbon,  FL  &  E.  45.    (R.) 

5.  The  decree  in  an  administration  suit 
provided  that  the  costs  of  the  solicitor  of  the 
inheritor  should  be  paid  out  of  the  surplus 
fund,  if  any.  Some  part  of  the  costs  had 
been  incurred  in  increasing  the  fund  for  those 
beneficially  interested.  The  inheritor  was 
insolvent.  Held,  that  he  was  entitled  to  be 
paid  in  the  first  Instance,  without  waiting  for 


a  surplus  fund  to  be  formed. — Grey  v.  McU- 
thews,  FI.  &  K.  309  ;  3  I.  E.  R.  530.    (R.) 

6.  When  the  necessity  of  going  to  the  Court 
is  caused  by  the  will  of  the  testator,  the  costs 
of  the  suit  must  come  out  of  the  testator's 
general  personal  estate. — Lamphier  v.  Despard, 
1  Con.  L  L.  207 ;  2  Dr.  &  War.  65.   (C.) 

7.  By  settlement  £2500  were  charged  on  an 
estate  for  lives  renewable  for  ever,  for  the 
issue  of  the  marriage,  subject  to  appointment. 
Part,  being  appointed  to  one  child  on  her  mar- 
riage, was  settled.  The  residue  was  never  ap- 
pointed. After  the  death  of  the  first  settlor, 
A.,  solicitor  of  B.,  the  other  child,  acting  under 
a  power  of  attorney,  obtained  a  renewal,  and 
instituted,  but  never  prosecuted,  a  suit  in  B.'s 
name  to  raise  his  portion  of  the  unappointed 
charge.  On  the  death  of  B.,  A.  obtained  limi- 
ted administration  to  him ;  and,  with  the  par- 
ties entitled  to  the  married  child's  share  of 
the  charge,  filed  a  bill  to  raise  the  charge.  A 
receiver  was  appointed,  and  funds  got  in. 
The  lands  having  been  sold  in  a  creditor's 
suit  and  the  settlements  lodged  in  the  office 
by  order,  without  prejudice  to  A.'s  lien — Hdd, 
that  A.  bad  not  any  lien  for  costs  on  the  deeds, 
since  B.,  through  whom  he  got  the  deeds,  had 
not  had  anv  exclusive  right  to  them;  and  that 
there  could  not  be  any  lien  transferred  to  the 
funds. 

That  A.  was  entitled  out  of  the  funds  to  the 
costs  of  procuring  the  renewal,  and  also  to  the 
costs  of  the  limited  administration  out  of  the 
funds  reported  to  B.'s  representative  ;  but  that 
he  was  not  entitled  out  of  the  funds  in  the 
cause  to  his  costs  of  the  suits  instituted  by 
him  in  B.'s  lifetime,  and  as  his  administrator 
after  his  death. — Molesworth  v.  Robbins,  8  I.  E. 
R.  1.  (R)— [Affd.,  1.  E.  R.  223  ;  2  Jon.  &  L. 
858.    CC.)] 

8.  A  deft,  died  after  appearance,  but  before 
answer.  He  was  struck  out  of  the  bill,  with 
costs,  by  side-bar  rule,  and  his  administrator 
was  made  a  party  by  amendment.  Held,  that 
the  administrator  was  entitled  to  the  costs  in- 
curred by  his  intestate. — Short  v.  Carroll,  9 
I.  E.  R.  468.    (R.) 

9.  The  costs  of  a  suit,  in  the  nature  of  an 
ejectment  bill,  to  recover  devised  property, 
on  a  construction,  though  doubtful,  of  a  will, 
are  not  within  the  rule  in  administration  suits, 
that  the  costs  come  out  of  the  estate. — John- 
son  V.  Bracbf,  11  I.  E.  R.  886.    (C.) 

10.  A  creditor,  ptf.  in  an  administration  suit 
to  carry  out  the  trusts  of  a  voluntary  deed,  in- 
cluding personal  estate,  is  entitled  to  his  costs 
in  the  first  instance,  having  put  the  personal 
estate  in  a  train  to  be  realised. — CJbowda  ▼. 
CD.,  11  I.  E.  R.  464.    (C.) 

11.  In  an  administration  suit  by  one  of  the 
next-of-kin  of  an  intestate,  the  other  next-of- 
kin  are  within  the  15th  G.  O.,  and  the  ptf. 
must  pay  their  costs  if  they  are  requirea  to 
answer.  The  objection  need  not  be  made  at 
the  first  hearing.— .S^d^  ▼.  Smith,  11 1.  E.  R. 
467.    (C.) 
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1.  In  administration  suits,  concerning  per- 
sonal estate,  when  there  is  no  fond  to  pay  the 
ptf.,  the  general  role  is,  that  he  does  not  get 
costs  out  of  a  fund  belonging  exclusively  to 
creditors  of  a  higher  degree,  unless  they  be 
salvage  costs,  or  there  are  special  circum- 
stances. The  ptf.,  a  simple  contract  credi- 
tor, knew  that  the  judgment  debts  would,  as 
they  did,  exhaust  the  assets.  Her  object  in 
the  suit  was  to  have  a  certain  fund  decreed  to 
be  equitable  assets.  She  failed.  No  costs  were 
g\YeD.— Fisher  v.  King^  11  I.  E.  R.  460.    (C.) 

2.  An  administrator  whose  accounts,  as  put 
forward  by  his  answer,  were  completely  falsi- 
fied, was  decreed  to  pay  the  whole  costs  of  the 
suit.— Orr  v.  MiUiken,  1  I.  Jur.  217.    (C.) 

8.  Costs  of  all  necessary  parties  to  an  ad- 
ministration suit  occasioned  by  a  question  on 
a  will  come  out  of  the  general  assets,  and  can- 
not be  thrown  on  a  particular  fund,  though 
the  only  difficNilty  arises  between  the  parties 
interested  in  that  fund,  and  there  is  no  ques- 
tion as  to  the  rest  of  the  assets. —  WiUiama  v. 
Armstrong,  12  I.  E.  R.  356.    (C.) 

4.  A  creditor  who  has  brought  an  action  at 
law  against  an  administrator,  and  has  notice 
of  a  decree  to  administer  the  assets,  is  not  in 
general  entitled  to  his  costs  of  appearing  on  a 
motion  to  enjoin  him  from  proceeding  with 
the  action. 

A  civil-bill  decree  against  an  administrator 
is  in  the  nature  of  a  judgment  d!e6onw/>ro/>rii>. 
Therefore  the  Court,  though  it  will  enjoin  a 
creditor  from  enforcing  such  a  decree  against 
the  assets,  after  a  decree  to  administer  them, 
will  not  restrain  him  from  enforcing  it  against 
the  administrator  personally. 

SembU — A  decree  to  administer  assets  is  a 
defence  to  a  civil-bill  against  the  administra- 
tor, if  pronounced  before  the  hearing  of  the 
civil-bill.  Secus — If  pronounced  after  the  hear- 
ing, but  before  an  appeal  to  the  Judge  of  As- 
8l*e.— Poire//v.  P.,  12  I.  E.  R.  601.    (R) 

5.  When  a  bill  would  not  be  sustainable,  a 
petition  under  the  Ch.  Reg.  Act  cannot  be 
supported.  Such  a  petition  is  equally  open  to 
an  objection  for  multifariousness. 

Upon  a  petition,  plainly  open  to  such  an 
objection,  the  Court  will  not  pronounce  a 
summary  order  of  reference  without  notice. 

Costs  of  proceedings  before  the  Court  in 
such  a  petition  are  within  the  jurisdiction  of 
the  Court  only,  and  not  of  the  Master.  On 
petitions  for  the  administration  of  assets,  the 
Court,  in  making  an  order  of  reference  to  the 
Master,  will  include  a  direction  that  the  peti- 
tioner's costs  already  incurred  shall  be  payable 
to  him  in  the  same  order  as  his  demand  (if 
any),  and  out  of  the  same  fund  or  by  the  same 

5 arty. — Cuming  v.  Taylor,  1  I.  C.  K.  25  ;  8  I. 
ur.  ^,    (C.) 

6.  A.  bequeathed  £20,000,  in  trust  for  the 
building  and  endowment  of  a  college  for  cleri- 
cal students  connected  with  the  General  As- 
sembly of  Irish  Presbyterians;  to  be  built 
where  the  trustees  should  decide,  and  to  be 


under  such  rules,  &c.,  as  they  should  deter- 
mine, subject  to  the  advice  and  directions  of 
the  Assembly.  The  suit  was  to  administer 
A.'s  assets ;  and  to  carry  into  execution  the 
trusts  of  her  will.  Hdd,  that  the  costs  incur- 
red by  the  trustees 'in  the  settlement  of  a 
scheme  for  the  due  application  of  the  £20,000, 
were  to  be  borne  by  that  bequest,  and  not  by 
the  general  residuary  fund. 

The  General  Assembly  f  who  were  not  par- 
ties to  the  cause)  presented  a  petition  for  leave 
to  intervene  in  the  office  as  if  they  had  been 

i'oined,  and  that  their  costs  of  doing  so  might 
»e  allowed  to  them  out  of  the  £20,000.  The 
order  made  on  the  petition  merely  provided 
that  they  should  be  at  liberty  to  intervene,  if 
they*thought  fit,  and  reserved  until  the  final 
hearing  all  questions  as  to  any  claim  by  them 
for  costs.  Under  this  ord^r  they  proceeded 
before  the  Master. 

H^  (at  the  final  hearing),^  that  they  were 
not  entitled  to  their  costs  as  against  any  fund, 
since  they  were  not  parties  to  the  cause  so  as 
to  be  liable  to  costs  ;  and  the  order  permitting 
them  to  intervene  did  not  provide  for  their 
costs  as  prayed  by  the  petition. — Dill  v.  Brown, 
3  I.  C.  R.  127 ;  4  I.  Jur.  355.    (C.) 

7.  The  Court  will  not  decide,  on  the  first 
hearing  of  a  cause  petition  for  an  adminis- 
tration, that  the  extra  costs  caused  by  setting 
it  down  as  a  general  cause  petition,  instead  of 
for  a  summary  reference,  should  be  paid  by 
the  petitioner.— Green  v.  GiUt,  8  I.  C.  R.  487. 
(C.) 

8.  When  an  administration  suit  is  instituted 
by  persons  claiming  as  next-of-kin,  upon  fair 
grounds,  and  the  petitioners  get  the  assets 
brought  into  Court,  they  will  be  entitled  to 
the  costs  of  suit,  out  of  the  assets,  though 
failing  to  sustain  any  claim  as  next-of-kin. — 
Ryan  v.  R,,  8  I.  Jur.  274.    (M.O.) 

9.  In  suits  to  administer  real  and  personal 
estate  when  there  are  no  specific  incumbrances 
affecting  the  real  estate,  the  petitioner  is 
entitled  to  his  costs  out  of  the  fund  in  priority 
to  all  creditors. 

SembU — When  two  matters  are  consolidated 
duplicate  costs  for  carrying  on  the  proceed- 
ings in  them  should  not  be  allowed. 

Observations  on  the  practice  of  solicitors 
acting  for  several  parties  who  have  conflicting 
interests.  —  Smith  v.  Murphy,  10  I.  C.  R.  42. 
(R.) 

10.  A.,  possessed  of  £4000  stock,  bequeathed 
£2000  of  it  to  B.  £1000  of  the  remainder  he 
bequeathed  for  the  use  of  Protestant  schools 
of  St.  Peter's  parish,  and  another, £1000  for 
the  use  of  the  school  attached  to  the  Episcopal 
chapel  in  B.-street.  The  chapel  in  B.-street 
had  no  school  attached  to  it..  B.-street  was 
in  St.  Peter's  parish.  Held,  that  with  re- 
gard to  the  second  £1000,  the  will  showed  a 
general  charitable  intention,  which  might  be 
executed  a/-pres,  in  favour  of  Protestant 
schools  in  St.  Peter's  parish.  It  was  referred 
to  the  Master  to  settle  a  scheme. 

The  costs,  down  to  and  including  the  hear- 
ing, ordered  to  be  paid  out  of  the  residue  ; 
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the  costs  of  the  reference  to  be  borne  bj  the 
fund.—i)a/tf  V.  Att- General,  11  L  C.  R.  41 ;  6 
I.  Jut.  N.  S.  297.    (C.) 

1.  The  day  before  she  died,  testatrix,  V., 
bequeathed  a  legacy  to  her  sister,  B.  The 
will  was  then  properly  attested  by  two  wit- 
nesses. Immediately  after  they  had  signed,  B., 
at  V.'s  request,  and  as  she  thought  for  greater 
security,  signed  her  name  to  the  will.  After 
V.'s  death,  B.  cut  her  own  name  off  the  will. 
Held,  that  she  signed  as  an  attesting  wit- 
ness, and  must  pay  the  costs  incurred  by  her 
spoliating  the  yrilL^Toker  r,  Maauire,  6  I. 
Jur.N.  8.24.    (P.) 

XXX.  10.  d.  Costs  of  Amendment, 

2.  When  a  suit  is  necessitated  by  the 
difficulty  of  construing  a  will,  the  costs  are 
payable  out  of  the  estate ;  the  testator  hav- 
ingcreated  the  difficulty^— Cominr*. ofCh,  Don, 
fr  B,  V.  Cotter,  1  Dr.  &  War.  498.  (C.)— [Reyg. 
on  another  point,  2  Dr.  &  Wal.  615.    (C.)] 

8.  Application,  for  costs  of  amendments 
not  yet  answered,  TeixiBed,-Hughes  y.  Maitkmd, 
6  I.  E.  R.  167.    (R.) 

4.  By  amendment,  after  answer,  ptfs.  made 
a  new  case,  of  which  they  had  been  aware 
on  filing  the  original  bill ;  and  prayed  relief 
on  the  new  case,  omitting  the  old  prayer. 
On  motion— J^c/</  that  ptfs.  should  pay  deft. 
£\0  for  the  costs  of  so  much  of  his  answer  to 
the  original  bill  as  would  haye  been  unneces- 
sary if  ptfs.  had  originally  put  forward  their 
new  case,  besides  paying  208.-late  currency,  on 
making  the  amendments,  ^  Walsh  y.  Studdert, 
2  I.  E.  R  213.    (R.) 

5.  When  there  is  an  amended  bill,  the  costs 
of  briefing  the  original  bill  will  not  be  allow- 
ed.—jyi^^nj  y.  Bateman,  2  Dr.  &  War.  70.  (C.) 

6.  A.,  deft,  as  an  acting  executor,  died. 
The  Court  allowed  ptf.  to  amend  by  making 
the  other  executors  parties  in  A.'8  stead, 
without  paying  A.*s  costs.  —  Bye  y.  Coppinger, 
12  I.  E.  R.  314.    (R.)  "-  -y    » 


XXX.  10.  e.  Costs  of  Appeal, 

7.  An  order  made  by  the  House  of  Lords, 
dismissing  an  appeal,  had,  by  the  usual  side- 
bar rule,  been  made  a  rule  of  Court.  The 
Court  directed  the  Clerk  of  Appearances  and 
Writs  to  issue  a  subpoena  for  the  costs  of  the 
appeaL  —  O'FerraUy,  M'Can,  Fl.  &  K.  636 ; 
5  I.  E.  R.  ;06.    (R) 

8.  After  a  day  appointed  for  hearing,  and 
extended  on  terms,  the  party  did  not  comply 
with  those  terms.  The  H.  L.  dismissed  the 
appeal  with  costs. — Mahon  y.  Irwin,  4  01.  &  F. 
559. 

9.  A  petition  for  re-hearing  may  be  dis- 
missed with  costs,  thou|(h  the  petitioner  be 

ryen  some  relief. — Upptngton  y.  l^llen,  2  Dr. 
War.  184 ;  1  Con.  &  L.  29L    (C.) 


10.  When  a  party  is  seryed  with  the  certi- 
ficate of  costs,  and  a  personal  demand  is  made, 
yet  he  does  not  pay  them,  the  H.  L.  will,  on 
petition  of  the  party  entitled,  order  the  recog- 
nizances to  be  estreated  to  pay  costs,  together 
with  costs  of  the  petition. — CaUaghan  y.  C,  8 
CI.  &  F.  709,  n. 

11.  When  a  party,  ordered  to  pay  the  costs, 
absents  himself  to  ayoid  personal  demand  and 
senrice  of  the  certificate  of  the  costs,  the  H. 
L.  will  substitute  seryice  on  bis  agents  in  the 
appeal.— Career  y.  Palmer,  8  CI.  &  F.  708,  n. 

12.  While  a  case  was  pending  in  the  H.  L., 
deft,  in  a  similar  case  ofi/ered  pU,  to  be  bound 
by  the  decision  in  the  pending  case.  Ftf.  took 
1^0  notice  of  the  offer,  but  compelled  deft,  to 
go  on  with  his  defence.  Judgment  was  giyen 
against  deft.,  who  appealed,  and  prosecuted 
the  appeal  to  a  hearing  after  an  adyerse  deci- 
sion in  the  case  preyionsly  pending.  Judg- 
ment being  pronounced  against  him  in  his 
own  case,  he  was  ordered  to  pay  the  costs. — 
FarreU  y.  Gleeson,  11  CI.  A  F.  702. 

18.  When  the  H.  L.  yaries  a  decree,  but  only 
on  a  point  which  had  not  been  raised  in  the 
Court  below,  nor  made  a  ground  of  appeal,  the 
appellant  must  pay  the  costs  of  the  appeal. — 
Wallace  v.  Patten,  12  CL  A  F.  491.— [See  Wal- 
lace y.  Patten,  5  I.  E.  R  809 ;  Long.  &  T.  479. 
CE.E.) 

14.  The  H.  L.  will  not  grant  costs  of  an  ap- 
peal to  come  out  of  an  estate,  upon  the  mere 
miscarriage  of  the  Court  below,  when  the  sub- 
ject of  litigation,  though  actually  decided  by 
the  Court,  might  haye  required  to  be  tried  as 
a  question  of  fact. 

The  H.  L.  strongly  condemned  the  practice 
of  each  party  printing  an  appendix  to  his 
case,  and  desired  that  in  future  a  joint  ap- 
pendix only  should  be  printed. — Piers  r.  P.,  2 
H.  L.  Cas.  881 ;  18  Jur.  669.— [Reyg.  10  L  E. 
R841.    (C.)] 

16.  It  is  not  necessary  that  the  £10  lodged 
on  appeal  motions  should  be  lodged  before 
senring  the  notice  of  appeal.  —  manntx  y. 
Drinan,  11  I.  E.  R  898.    (C.) 

16.  After  dismissal  of  a  bill  with  costs,  the 
defts.  were  stayed  from  enforcing  them,  pend- 
ing an  appeal  to  Dom.  Proc,,  the  ptfs.  giying 
security  and  paying  interest  upon  them.  — 
McCarthy  y.  M'C,,\l  I,  E.  R  899.  (C.)— [5ee 
1  H.  L.  Cas.  708 ;  revg.  9  I.  E.  R  620.    (C.)] 

17.  A  decree  declared  the  ptf.  and  others, 
specialty  and  simple  contract  creditors,  en- 
titled to  a  charge  on  lands.  An  appeal  to  the 
House  of  Lords,  was  defended  by  Uie  ptf.  at 
his  own  expense.  The  decree  was  affirmed, 
without  costs.  Before  the  appeal  was  decided, 
a  final  decree  was  pronounced,,directing  a  sale, 
and  giying  the  ptf.  his  costs  in  priority  with 
his  demand,  aeld,  that  he  was  not  entitled 
to  his  costs  of  defending  the  appeal,  as  costs 
in  the  cause ;  but  that  as  the  other  creditors 
had  an  interest  in,  and  had  deriyed  a  benefit 
from  the  defence  of  the  appeal,  they  were 
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boand  to  contribate  to  the  costs,  out  of  the 
funds  reported  to  them,  rateablj,  in  proportion 
to  the  amount  of  their  respective  demands. — 
Hamikon  t.  Syngt,  4  I.  C.  R.  182 ;  7 1.  Jur.  121. 
(R.)— [Affd. :  4  I.  C.  R,  651.    (C.)] 

1.  An  objection  baring  been  made  to  the 
competency  of  an  appeal  to  the  H.  L.,  the 
Appeal  Committee  directed  that  that  objection 
shonld  be  heard  before  the  Hoase,  which  gave 
judgment  in  favour  of  the  appellant.  The 
appeal  was  then  heard,  and  was  dismissed  on 
the  merits,  with  costs.  The  House  directed 
that  the  costs,  which  had  been  incurred  by 
reason  of  the  objection  to  the  competency  of 
the  appeal,  should  be  deducted  from  the 
general  costs. — Lctmbert  v.  Peyton,  8  H.  L. 
Cas.  2,—lSee  s.  c,  7.  H.  L.  Cas.  423  ;  6  I.  C.  R. 
31.  (C.A.)  ;  6  I.  C.  R.  9.  (R.)] 

2.  Costs  of  the  appeal  added  to  the  appel- 
lant's security. — Eyre  v.  M'Voweii,  7  I.  Jur. 
N.  S.  41.  (H.L.);  9.  H.  L.  Cas.  619. 

3.  The  Appeal  Committee  cannot  decide 
what  documents  are,  and  what  are  not  neces- 
sary to  be  printed  in  the  appendix  to  a  case. 
A  question  on  this  point,  though  known  by 
the  parties  to  exist,  was  not  made  the  subject 
of  discussion  during  the  argument  on  the  ap- 
peal. The  H.  L.  would  not  hear  it  discussed 
afterwards,  and  refused  to  make  any  order 
touching  the  costs  of  the  appendix. 

The  decision  appealed  against  was  reversed, 
and  the  cause  remitted.  The  Court  below  was 
left  to  deal  with  the  general  question  of  costs. 
— Spread  v.  Af organ,  11  H.  L.  Cas.  588. — [Sec 
9  L  C.  R.  635 ;  Dr.  Rep.  temp.  Nap.  626.  qC.)] 


XXX.  10.  f.  Costs  of  Attorn^' General  and  of 

the  Crown, 

4.  The  Attorney-General,  made  a  party  to 
a  cause  as  representing  a  charge  belonging 
to  a  deceased  bastard,  is  not  entitled  to  costs 
if  nothing  is  reported  due  on  the  charge. — 
Murphy  v.  Osborne,  9  I.  E.  R  254.     (C.) 

5.  In  proceeding  on  a  set.  fa,  on  a  recog- 
nizance, costs  cannot  be  given  against  the 
Crown.— TAe  Qfieen  v.  Hobart,  11  I.  E.  R.  397. 
(C.) 

6.  As  a  general  rule,  intervenients  do  not 
get  their  costs;  but  the  Attorney-General, 
when  he  intervenes  as  a  necessary  party,  will 
be  allowed  his  costs. — Daly  v.  Burke,  8  I.  Jur. 
N.  S.  73.    (P.) 

7.  The  Att.-Gen.,  served  with  notice  of  a 
motion  for  administration  to  goods  in  which 
the  Crown  had  not  any  interest,  and  as  to 
which  it  made  no  case,  is  not  entitled  to  the 
costs  of  appearing  on  the  motion  when  other 
persons  unsuccessfullv  impeached  the  legiti- 
macy of  the  deceased. — Redmond  v.  Barber,  8 
I.  Jur.  N.  S.  812.    (P.) 


XXX.  10.  g.  Costs  of  Bankrupt  and  Insolvent : 
of  their  Assignees, 

8.  The  assignee  of  an  Insolvent  mortgagor 
was  made  a  party  to  a  suit  to  foreclose  the 
mortgage,  but  died  during  its  progress.  The 
mortgaged  premises  were  the  mortgagor's 
only  property.  The  ptf.,  in  order  to  induce  a 
creditor  of  the  mortgagor  to  become  his  as- 
signee, undertook  to  pay  him  his  costs  in  the 
suit.  Held,  that  the  ptf.  was  entitled  to  those 
costs  as  part  of  his  own  costs  of  suit — Max- 
well V.  Smyth,  Jo.  &  Car.  72.    (E.E.) 

9.  After  a  decree  to  account,  ptf.  (in  whose 
name  as  an  insolvent's  assignee  the  bill  was 
filed),  applied  to  have  it  taken  off  the  file,  be- 
cause the  attorney  had  used  his  name  without 
his  knowledge  or  consent.  At  the  bar  he  only 
asked  to  be  indemnified  against  costs,  the  suit 
being  for  the  estate's  benefit.  Held,  that  the 
motion  should  be  refused  with  costs. — BeU  v. 
i>airson,  H.  &  Jon.  801.    (E.E.) 

10.  The  ptf.  compelled  a  deft.,  assignee  of  an 
insolvent,  to  answer  the  bill ;  but  afterwards 
compromised  the  suit  with  the  substantial 
defts.,  though  noticed  not  to  do  so  without 
providing  for  the  assignee's  costs.  On  mo- 
tion, the  Court  refused  to  dismiss  the  bill  with- 
out costs. 

The  assignee  having  answered  the  bill  at 
length,  the  Court  directed  the  ofiScer,  in  taxing 
the  costs,  to  allow  the  assignee  only  such  costs 
as  he  had  properly  incurred.- 0*i2«i%  v.  Ward, 
H.  &  J.  815.    (E.E.) 

11.  Insolvent,  when  deft.,  is  not  entitled  to 
his  costs. — Conhn  v.  Jackson,  1  I.  E.  R.  276.  (E. 
E.) 

12.  An  insolvent  mortgagor's  assignee  having 
died  during  a  foreclosure  suit,  another  credi- 
tor agreed  to  become  assignee,  and  be  made 
deft.,  on  ptf.  undertaking  to  pay  his  costs,  to 
expedite  the  suit,  and  save  expense  to  the 
fund.  Held,  that  ptf.  was  entitled  to  be  paid 
those  costs  out  of  a  fund  in  bank  to  the  credit 
of  the  cause. — Maxwell  v,  Scanlan,  1  I.  E.  R. 
277,  n. 

13.  In  a  foreclosure  suit,  the  provisional 
assignee  having  been  made  a  deft.,  in  conse- 
quence of  the  insolvency  of  one  of  the  mort- 
gagors, was  declared  entitled  to  his  costs 
against  the  ptf. ;  the  latter  to  have  them  over 
against  the  fund. — Sproule  v.  Oates,  2  I.  E.  R. 
323.    (E.E.) 

14.  It  is  discretionary  with  the  Commissioner 
of  Bankruptcy  to  give  any  costs  or  charges  to 
the  summoned  party  suspected  of  having  the 
bankrupt's  property,  or  supposed  to  be  indebted 
to  hlm.—/a  re  O'Connor,  3  I.  E.  R.  364.    (B.) 

15.  Qucere— Is  a  mortgagee  entitled  to  the 
costs  of  a  foreclosure  suit  prosecuted  by  him 
after  a  notice  from  the  assignee  of  the  mort- 
gagor, a  bankrupt,  requiring  him  to  proceed 
to  sell  the  mortgaged  premises,  under  the  G. 
O.  in  bankruptcy  of  1832  ? 

In  such  a  case  the  mortgagee  was  held  en- 
titled to  the  costs  of  a  foreclosure  suit,  the 
notice  from  the  assignee  not  offering  to  pay 
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him  the  coits  incurred  up  to  the  time  of  its 
service  on  h'lm.—Bemmdy.  Sadlier,  4  I.  E.  R. 
61.    (E.E.) 

1.  The  provisional  assignee  of  an  insolvent 
deft,  is  not  entitled  to  a  fee  for  counsel  to  ap- 
prove of  a  deed  which  he  is  called  upon  to 
execute  under  a  decree. -Wallace  v.  Jd'Cann, 
Fl.  &  K.  654  ;  4  I.  E.  R.  522.     (R.) 

2.  During  a  foreclosure  suit  the  mortgagor 
was  discharged  as  an  insolvent.  His  assignee 
was  made  a  deft.  That  assignee  died.  A  new 
assignee  having  been  appointed,  he  appeared 
by  the  former  assignee's  attorney.  Held,  that 
the  new  assignee  was  entitled  to  his  own  costs. 
an</ those  of  the  first  assignee. — Lahey  v.  Bell 
h  I.  E.  R.  108.    (E.E.) 

3.  The  provisional  assignee  of  a  bankrupt 
mortgagor  is  not  entitled  to  his  costs  against 
the  mortgagee,  ptf.  in  a  foreclosure  suit. — 
Hughes  v.  Kelly,  3  Dr.  &  War.  482  ;  2  Con.  & 
L.  223  ;  6  I.  E.  R.  286.    (C.) 

4.  The  provisional  assignee  of  the  Insolvent 
Court,  made  a  party  deft,  as  such,  stands  in 
the  place  of  the  debtor ;  and  is  not  entitled  to 
his  costs  as  against  the  ptf.,  when  the  debtor 
would  not  be  so  entitled.—  Walker  v.  MoUou, 
61.  E.  R.  218.    (E.E.) 

6.  A  bill,  by  an  uncertificated  bankrupt, 
stated  that  all,  except  one,  of  the  creditors  who 
bad  proved  under  the  commission,  had  proved, 
and  that  between  that  creditor  and  the  assignee 
there  was  collusion.  Heldy  that  the  bill  was 
not  maintainable.  A  demurrer  by  the  assig- 
nee was  allowed,  but  without  costs,  since  the 
assignee  should  have  submitted  to  the  juris- 
diction.—H^yse  V.  Waters,  1  I.  Jur.  130.    (R.) 

6.  In  1827  a  commission  of  bankruptcy 
issued.  Proceedings  were  taken  in  Ch.  rela- 
tive to  the  estate  of  the  bankrupt.  Several  of 
the  Commissioners  having  died  before  1836, 
when  the  6  W,  4,  c.  14,  came  into  operation,  the 
commission  did  not  pass  to  the  Commissioners 
then  Appointed.  Also  in  1845,  by  order  of 
the  Court  of  Ch.,  a  sum  was  transferred  to  the 
matter  of  the  commission.  Until  1850  no 
creditor  applied  for  a  renewal  of  the  commis- 
sion ;  and  there  was  no  assignee.  On  petition 
by  the  solicitor  for  the  former  assignee,  an 
order  was  made  that  his  costs  should  be  taxed 
without  the  renewal  of  the  commission.— /n  re 
Pqiper  ^  Locke,  2  I.  Jur.  164.    (C.) 

7.  An  order  was  made  in  1847,  superseding 
a  commission  of  bankruptcy  against  a  party, 
with  costs,  to  be  paid  by  the  petitioning  cre- 
ditors. Before  those  costs  were  paid,  that 
party  was,;  in  1849,  discharged  under  the  Act 
for  the  Relief  of  Insolvent  Debtors.  Held, 
that  the  assignee  in  the  insolvency  matter 
having  been  a  petitioning  creditor  in  the  bank- 
ruptcy matter,  took  the  costs  under  the  order 
of  1847,  subject  to  the  lien  of  the  solicitor 
who  had  obtained  that  order;  and  could  not 
be  allowed  to  set  off  as  against  that  lien  a 
debt  due  to  himself  by  the  insolvent  when 


those  costs  were  incurred.  Upon  motion,  the 
Court  varied  the  order  of  1847,  by  directing 
the  petitioning  creditors  to  pay  to  the  solici- 
tor the  amount  of  the  taxed  costs. — In  re 
Pettkrew,  2  I.  C.  R.  102.     (C.) 

8.  An  insolvent  mortgagor's  assignee  filed 
a  bill  for  an  account,  and  to  redeem  a  mort- 
gage. Two  cause  petitions  for  the  same 
purpose  were  afterwards  filed,  which  were  dis- 
missed with  costs.     A  new  assignee  moved 

\  under  the  B.  and  I.  Act  to  be  substituted  by 
suggestion  as  ptf.  The  Court,  on  a  cross 
notice  by  the  deft.,  ordered  the  costs  of  the 
dismissed  petitions  to  be  paid  before  the  sug- 
gestion was  entered. — M'Conkey  v.  Gwynn,  8 
I.  C.  R.  33.   (R.)— [Affirmed :  10  I.  C.  R.  261. 

rc.A.)] 

9.  When  property  is  sold  under  a  fi.  fa^ 
with  notice  to  the  execution  creditor  of  an 
act  of  bankrupt<;y  committed  by  the  debtor, 
the  assignees  are  entitled  to  damages,  besides 
the  produce  of  the  sale.  The  execution  cre- 
ditor must  pay  the  damages,  together  with 
the  costs,  of  which  the  sheriff  must  bear  a 
portion.— i^e  Nolan,  6  I.  Jur.  N.  S.  71.    (B.) 

10.  When  the  Master  had,  in  his  discretion, 
settled  the  entire  of  a  fund  upon  a  wife  and 
her  children,  the  Court  refused  on  appeal  by 
the  petitioners,  the  husband's  assignees  in 
bankruptcy,  to  interfere  with  that  discretion, 
or  to  charge  the  fund  with  their  costs.  Mo- 
tion refused,  with  costs.— Jome*  v.  Smith,  6  I. 
Jur.  N.  S.  337.    (R.) 

11.  A  trader  filed  a  petition  against  himself. 
Afterwards  a  creditor  filed  another,  and  got 
priority  ;  and  the  costs  of  the  petition  filed  by 
the  trader  were  not  given  him. — Bm  Daly,  6  I. 
Jur.  N.  S.  418.    (B.) 

12.  Although  a  party  establishes  his  claim, 
costs  will  not  be  given  when  private  transac- 
tions demand  investigation. — Be  Curran,  10  I. 
Jur.  N.  S.  59.    (B.) 

13.  A  trader,  who  under  the  arrangement 
clauses  petitions  the  Court,  obtains  the  usual 
protection,  and  procures  an  order  for  the  as- 
signee to  receive  and  possess  his  estate,  can- 
not, even  by  special  arrangement  with  his 
attorney,  lodge  with,  or  transfer  to  him  any 
portion  of  his  assets,  as  security  for  his  costs, 
so  as  to  create  a  lien  in  the  attorney's  favour. 
An  attorney,  who  in  an  arrangement  matter 
voluntarily  hands  over  to  the  official  assignee 
scrip  or  railway  shares,  deposited  with  him  by 
his  client  (the  trader),  will  have  no  equitable 
claim  on  foot  of  those  shares  for  costs  due  to, 
him  by  his  client. 

An  attempt  to  fasten  on  a  trader's  assets,  of 
which  the  attorney  has  got  possession,  a  special 
lien  by  special  contract,  as  security  for  his 
costs,  those  assets  being  bound  by  an  order  of 
the  Court  procured  by  that  attorney,  must 
fail ;  since  it  would  be  against  the  rights  and 
equities  of  the  several  creditors  bound  by  the 
vesting  order. 


[PRACTICEU-COSTS.] 


857 


When  proceedings  are  taken  bona  fide,  with- 
out the  Court's  anthoiity,  or  the  assignee's 
sanction,  the  attorney  is  not  entitled  to  any 
lien  for  costs;  bat,  when  the  assignees  concede 
the  right  of  proving  for  those  costs,  the 
Court  will  sanction  it. — Re  Northy  10  I.  Jar. 
N.  S.  297.    (B.) 

1.^  Traders,  by  falselv  representing  their 
circamstances,  obtained  forbearance.  They 
contrived  to  hare  their  trade  carried  on  by 
members  of  their  family,  and  to  place  property 
beyond  the  reach  of  their  general  creditors. 
They  fully  and  truly  disclosed  their  trade 
dealings;  but  the  Court,  nevertheless,  ad- 
journed for  twelve  months  the  granting  of  the 
certificate,  and  gave  the  opposing  creditors 
costs  out  of  the  estate. — Rt  Scotts,  11 1.  Jur. 
N.  S.  20.    (B.) 


XXX.  10.  h.  Bank  of  England, 


XXX.  10  i.  Bill  or  Petition,  Dismissal  of . 
^See  Practice.  Bill,  Dismissal  of.] 

2.  The  25  G.  3,  c.  51,  s.  3,  applies  to  cases 
in  which  the  ptf.  dismisses  his  bill  by  rule  in 
the  office,  not  to  cases  in  which  it  is  dismissed 
by  the  act  of  the  Court.  In  dismissing  the 
bill  without  costs,  the  Court  deals  with  the 
deft.'s  acts ;  not  with  the  ptf.'s. 

When  the  subject  matter  of  the  suit  was, 
by  the  ptf.*s  act,  transferred  to  the  Crown 
pursuant  to  statute,  the  Court  would  not  dis- 
miss the  bill  without  costs.  The  ptf  .'s  demand 
having  been  satisfied  by  the  Crown,  and  the 
deft,  being  justly  liable  to  pay  it  to  the  Crown, 
the  Court  would  not  permit  him  to  dismiss  the 
bill  with  costs,  for  want  of  prosecution. — 
Bunbury  v.  O'Brien,  H.  &  J.  803.     (E.E.) 

3.  Ptf.,  having  compelled  a  deft.,  an  insol- 
vent's assignee,  to  answer  the  bill,  compro- 
mised the  suit  with  the  substantial  defts., 
though  noticed  not  to  do  so  without  providing 
for  the  assignee's  costs.  On  motion,  the 
Court  refused  to  dismiss  the  bill  without  costs. 

The  assignee  having  answered  the  bill  at 
length,  the  Court  directed  the  officer,  in  tax- 
ing the  costs,  to  allow  the  assignee  only  such 
costs  as  he  had  properly  incurred. — G'ReiUyy, 
>rar<i;  H.  &  J.  815.    (E.E.) 

4.  A  process-server  pleaded  guilty  to  an 
indictment  for  perjury  respecting  the  service 
of  process.  UM,  that  pti.  and  his  attorney 
should,  in  this  special  case,  pay  defts.  all  their 
costs  of  setting  aside  the  process,  except 
those  of  the  prosecution,  over  which  the  Court 
considered  it  had  not  any  control. 

QMcere — Is  ptf.  generally  liable  for  costs  of 
setting  aside  process  against  defts.  who  have 
convicted  the  process-server  of  perjury  ? 

Semble — The  process-server's  affidavit  is 
conclusive  touching  the  fact  of  service,  until 
a  conviction  for  perjury  is  had. — Egan  v.  Do- 
herty,  2  I.  E.  R.  68.    (E.E.) 

5.  When  a  bill  is  filed  in  consequence  of  a 
difficulty  arising  upon  a  will,  Under  which  the 


adverse  parties  claim,  the  Court,  in  dismissing 
it,  will  not  give  costs. — Graham  v.  Thynne,  2 
I.  E.  R.407.    (E.E.) 

•6.  When  dealings  between  solicitor  and 
client,  or  principal  and  agent,  are  in  their 
inception  voidable  in  equity,  but  have  been 
saved  from  impeachment  because  the  client 
or  principal  has  confirmed  them  by  acts,  the 
solicitor  or  agent  will  not  be  entitled  to  costs 
of  a  suit  instituted  by  the  client  or  principal 
to  impeach  those  dealings,  though  the  bill  be 
dismissed. — De  Montmorency  v.  Vevereux,  2  Dr. 
&  Wal.  410 ;  7  CI.  &  F.  188 ;  West,  64  ;  4  Jur. 
403.— [Affg.  1  Dr.  &  War.  119.    (C.)] 

7.  Upon  a  motion  to  dismiss  with  costs  a 
bill  for  want  of  prosecution,  the  Court  will 
not  allow  ptf.  to  go  into  the  merits  of  the 
case  to  show  that  the  bill  should  be  dismissed 
without  costs. — Carroll  v.  Donoghoe,  Fl.  &  K. 
98.    (R.) 

8.  A  suit  abated  by  the  marriage  of  the 
sole  ptf.  Deft,  moved  that  it  be  revived 
within  a  certain  time,  or,  in  default,  that 
the  bill  be  dismissed  with  costs.  Hdd,  that 
the  bill  should  be  dismissed  without  costs. — 
Westropp  V.  Healy,  Fl.  &  K.  141.    (R.) 

9.  On  dismissing  the  ptf.'s  bill,  the  Court 
will  not  give  costs  when  the  deft,  has  im- 
perfectly stated  his  case  in  his  answer. — 
Steele  v.  Mitchell,  8  I.  E.  R.  11.    (C.) 

10.  A  petition  claiming  exemption  from  pay- 
ment of  the  rentcharge  in  lieu  of  tithe,  may 
be  dismissed  with  costs,  the  Court,  after  arga- 
ment,  holding  that  it  had  jurisdiction  so  to 
dismiss  it,  although  the  statute  is  silent  as  to 
costs.— CAamfters  v.  Earl  of  Shannon,  6  1.  E.  R. 
335.    (R.) 

11.  Deft,  at  law  filed  a  bill  of  discoveir 
against  the  ptf.  in  aid  of  his  defence.  Ptf.  at 
law  withdrew  his  record,  which  had  been  set 
down  for  trial,  and  became  liable  to  the  deft.*8 
costs  of  the  day,  which  were  taxed.  Ptf.  in 
equity,  after  the  deft,  had  answered,  entered 
a  rule  to  dismiss  his  bill  with  costs,  which 
were  taxed,  and  subpoena  issued  by  the  deft, 
in  equity  for  payment  of  them.  Upon  motion 
of  the  ptf.  in  equity,  the  Court  set  off  the 
costs  payable  to  him  in  the  suit  at  law  against 
those  payable  by  him  to  the  deft,  in  equi^. 
—Marquis  of  Salisbury  v.  Maguire,  7  I.  E.  R. 
499.    (R.) 

12.  When  a  bill  is  dismissed,  the  Court  can- 
not decree  the  costs  to  be  paid  by  a  deft, 
whose  misconduct  occasioned  the  suit. — Coch- 
rane V.  O'Brien,  8  I.  E.  R.  241 ;  3  Jon.  &  L. 
380.    (C.) 

13.  Deft,  having  served  a  notice  under  the 
76th  G.  Rule,  and  being  served  by  the  ptf., 
in  reply,  with  notice  that,  upon  obtaining  an 
order  for  which  he  had  applied,  to  take  the 
bill  as  confessed  against  other  defts.,  he 
would  file  a  replication,  is  entitled  to  cosU 
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np  to  the  daj  of  lerrice  of  ptf.'s  notice. — 
Jwu  V.  Htweit,  8  I.  £.  R.  617.    (E.E.) 

1.  Ftf .  amended  his  bill  6ona  Jid^  after  the 
deft,  was  entitled  to  move  to  dismiss  it.  The 
Court  refused  to  dismiss  the  bill,  but  made 
the  ptf.  paj  the  costs  of  the  motion. — Moore 
V.  Xo&r,  9  I.  E.  R.  148.    (R.) 

2.  When  a  cause  is  set  down  for  a  dismiss, 
the  deft,  setting  it  down  is  alone  entitled  to 
costs,  and  any  other  defts.  appearing  will  not 
get  costs.— Arce//  v.  P.,  11  I.  E.  R.  616.    (C.) 

3.  During  the  progress  of  a  suit,  the  ptf. 
obtained  leave  to  sue  in  forma  pauperu.  The 
bill  was  subsequently  dismissed  with  costs,  for 
which  the  ptf.  was  arrested.  Heitij  that  the 
order  dismissing  the  bill  with  costs  generally, 
was  erroneous,  and  that  the  ptf.  should  be 
therefore  discharged. — Staunton  t.  Barrinffton, 
II.  Jur.  347.    CR-) 

4.  Where  there  are  sereral  creditors  and 
suits,  and  a  decree  has  been  made  in  one 
of  them,  and  an  order  has  stayed  the  pro- 
ceedings in  the  other  suits  on  the  usual  terms, 
the  defts.  in  the  stayed  suits  may  move  to 
dismiss  the  bill  for  want  of  prosecution,  for 
the  purpose  of  being  paid  their  costs,  and  are 
not  bound  to  wait  until  funds  are  allocated  ^ 
or  realised  in  the  suit  which  proceeds. — ^tV- 
ward  T.  Fagan,  12  I.  E.  R.  313.    (R.) 

6.  An  appeal  from  a  decree  for  the  ptf.  was 
argued  in  the  H.  L.  Before  judgment  the 
ptf.  died.  The  deft,  revived  the  cause  against 
nis  executors.  The  H.  L.  reversed  the  de- 
cree, and  dismissed  the  bill  "with  costs  of 
the  suit  in  the  Court  below.'* — Held,  that  the 
decree  made  in  the  Court  below  on  this  order 
should  be  couched  in  the  same  words.  Its 
words  giving  costs  payable  by  the  executors, 
the  decree  was  varied  on  a  re-hearing — Eyre 
v.  Holiier,  12  L  E.  R.  607.    (C.) 

6.  Bill  to  raise  a  mortgage ;  answer  by  the 
deft.  B.  and  wife  in  Dec.  1849.  A  petition 
was  subsequently  presented  to  the  I.  £.  Court 
by  a  brother-in-law  of  B.,  upon  which  an  order 
for  sale  was  made.  In  May  1860,  a  motion 
by  B.,  that  the  bill  might  be  dismissed  for 
want  of  prosecution,  was  refused  with  costs. — 
Bernard  v.  Bond,  2  I.  Jur.  235.  (R.)  ;  ibid, 
811.    (C.) 

7.  Though  a  bill  has  been  filed  on  the 
authority  of  a  reported  case,  which  is  after- 
wards reversed,  the  Court  has  not  jurisdiction 
on  a  motion  under  the  82nd  G.  O.  to  order 
that  the  bill  shall  be  dismissed  without  costs. 
Cronin  ▼.  Murphy,  1  I.  C.  R.  233.    (R) 

8.  The  owner  of  a  judgment,  affecting  only 
a  life  estate,  presented  a  cause  petition  for  its 
fale ;  and  brought  before  the  Court  the  credi- 
tors on  the  estate  who  had  charges  created 
before  1840,  and  prayed  to  redeem  them. 
They  declined  to  be  redeemed.  The  Court 
dismissed  with  costs  the  petition  against  the 


creditors  on  the  inheritance. — EtUot  v.   Os- 
borne, 4  I.  Jur.  189.    (C.) 

9.  A  bill  for  tithe  rentcharge  was  filed 
against  several  defts.  Sixty-three  of  them 
agreed  to  pay,  and  were  struck  out  of  the  bill. 
An  irregular  side-bar  order  was  entered  that 
the  bill  be  dismissed  as  against  them,  with  costs. 
They  paid  the  rentcharge  due  by  each,  and 
the  costs  of  subpoena  and  parliamentary  ap- 
pearance. The  remaining  eight  defts.  only 
owed  8s.  9d.  rentcharge  at  the  time  of  filing 
the  bill,  and  the  ptfs'.  solicitor  then  wrote  to 
them  saying  they  were  only  nominal  defts. 
The  bill  was  afterwards  set  down  to  be  heard 
against  them,  and  they  then  consented  to  pay 
whatever  costs  should  be  taxed  against  them. 
Costs,  being  the  general  costs  of  the  suit,  were 
taxed  against  them  to  £36. 2s.  0^. 

The  Taxing  Master  was  directed  to  review 
the  taxation,  and  report  what  amount  of  costs 
would  have  been  properly  chargeable  against 
them,  if  the  side-bar  order  had  not  been  made ; 
but  the  Court,  under  the  1  &  2  Vic,  c.  109, 
s.  28,  had  ordered  "that  the  sixty-three 
defts.  should  be  struck  out  of  the  bill,  on  pay- 
ing the  rentcharge  due  by  each,  and  the  pro- 
portion of  the  costs  of  the  suit  to  which  they 
would  be  liable,  under  that  sec,  as  if  one 
general  bill  of  costs  had  been  made  against  all 
the  defts." 

When  a  side-bar  order  to  dismiss  a  bill  as 
against  some  defts.  is  irregularly  entered,  and 
injustice,  respecting  the  costs  of  the  suit,  is 
done  to  other  defts.,  the  Court  will  relieve 
against  the  injustice. 

A  defendant  struck  out  of  a  bill  for  tithe 
rentcharge,  under  the  1  &  2  Vtc.,  c.  109,  s.  28, 
is  liable  not  only  to  the  costs  of  subpoena  ana 
appearance,  but  to  his  portion  of  the  general 
costs. 

When  a  suit  is  instituted  to  recover  a  very 
small  amount,  it  should  be  dismissed,  as  being 
beneath  the  dignity  of  the  Court. — Chaine  v. 
Dungannon.  6  I.  Jur.  174.  (R.>— [Affd.:  7  I. 
Jur.  89.    (C.)] 

10.  The  Court  will  not,  on  the  consent  of 
parties,  reinstate  cause  petitions  dismissed 
for  want  of  prosecution  under  the  20th  or 
27th  G.  O.  of  July  1851,  unless  there  are  sufil- 
cient  grounds,  irrespectively  of  the  consent, 
for  reinstating  them. 

When  a  cause  petition  is  dismissed  under 
the  20th  G.  O.,  the  Court  will  not,  on  motion, 
give  costs  to  a  respondent  who  did  not  appear 
when  the  cause  was  called  on. 

In  future,  no  order  to  amend  a  cause  peti- 
tion will  be  made,  except  on  production  of 
the  Rolls  certificate  or  the  Lord  Chancellor's 
order,  referring  the  matter  to  the  Master, 
under  the  15th  sec.  of  the  Ch.  Reg.  Act  1860. 
--Porter  v.  Archboid,  4  I.  C.  R.  661 ;  1  I.  Jur. 
N.  S.  116.    (R.) 

11.  A  bill  was  filed  by  the  assignee  of  an 
insolvent  mortgagor,  for  an  account,  and  to 
redeem  a  mortgage. 

Two  cause  petitions,  for  the  same  purpose, 
were  afterwards  filed,  which  were  dismissed, 
with  costs.    A  new  assignee  moved,  under  the 
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Bankraptcj  and  iDsolvencj  Act,  to  be  sab- 
stituted  by  suggestion  as  ptf.  Held,  that  the 
costs  of  the  dismissed  petitions  must  be  paid 
before  the  suggestion  was  entered. — M'Conkey 
V.  Gwvnne,  10  I.  C.  R.  261.  (C.A.)— [Affg. 
Rolls  decision,  8  I.  C.  R.  83.    (R.)] 

1.  When,  on  the  death  of  one  of  two  peti- 
tioners, an  order  is  made  on  behalf  of  the 
respondent  that  the  suryiving  petitioner  shall 
revire  within  a  limited  time,  or  that  the  peti- 
tion will  be  dismissed ;  the  dismissal  will  be 
with  costs.— Corry.  C.,6I.  Jur.N.  S.  212.  (R.) 

2.  Charges  of  fabrication  and  fraud,  made 
in  a  petition,  failed.  It  was  dismissed,  with 
costs,— Stubber  v.  S,,  10 1.  Jur.  N.  S.  153.  (P.; 


XXX.  10.  j.  Cause  standing  over,  or  struck  out 

of  List :  Costs  of  the  Day, 

3.  Ptf.*8  solicitor  ordered  to  pay  the  costs 
of  the  day,  because  of  his  non-attendance  in 
Court  when  the  case  was  called  on. — Courtney 
V.  Stack,  2  Dr.  &  War.  251 ;  1  Con.  &  L.  366. 
(C.) 

4.  This  is  a  bill  for  a  redemption,  in  which, 
as  general  rule,  the  ptf.  must  pay  the  costs 
of  all  necessary  parties.  Spode  is  a  party 
deft. ;  he  is,  therefore,  entitled  to  his  general 
costs  in  the  cause.  This  is  the  ordinary  case 
of  a  cause  being  ordered  by  the  Court  to  stand 
over  from  one  day  to  another,  nothing  in  par- 
ticular appearing  on  the  face  of  the  record, 
but  merely  the  cause  standing  oyer  at  the 
desire  of  the  Court.  The  ptf.  must,  therefore, 
pay  the  refreshing  fees  ;  for  where  a  party  is 
entitled  to  his  costs  generally,  and  the  cause 
stands  oyer  from  day  to  day,  the  refreshing 
fees  are  costs  in  the  cause. — Wynne  y.  Brady , 
61.  E.  R.  243.    (E.E.) 

5.  When  a  cause  at  hearins  is  directed  to 
stand  oyer,  the  ptf.  to  pay  the  costs  of  the 
day,  if  there  are  not  any  special  directions  in 
the  order,  the  costs  of  the  day  only  include 
dockets  of  refreshers,  refreshing  fees  of  two 
guineas  to  each  counsel,  attendance  on  coun- 
sel, and  one  day's  attendance  at  the  hearing. — 
Hamilton  y.  U,,  2  I.  Jur.  227.    (R.) 

6.  It  is  in  the  discretion  of  the  Court  to 
make  summary  orders.  If,  in  consequence  of 
a  serious  question  arising,  the  Court  say  **  no 
rule,"  it  may  resenre  all  questions  of  costs 
until  the  case  comes  in  a  more  formal  manner 
before  It.— Hatchell  y.  Chancellory  3  I.  Jur.  13. 
(C.) 

7.  When  parties  file  affidavits  so  recently 
that  their  opponents  cannot  answer  them  be- 
fore the  hearing,  if  the  parties  filing  insist  on 
using  the  affidavits,  the  Court  will  allow  the 
petition  to  stand,  and  make  the  party  causing 
the  delay  pay  the  costs  occasioned  thereby. — 
Anderson  y.  O'Connor^  4  I.  Jur.  275.  (C.)    . 

8.  When  in  a  proceeding  nnder  the  Ch. 


Reg.  Act  one  party  files  an  affidavit  so  shortly 
before  the  hearing  as  to  take  the  opposite 
party  by  surprise,  and  insists  upon  using  that 
affidavit,  the  Court  will  allow  the  case  to 
stand  over ;  and  will  order  the  party  on  whose 
behalf  the  affidavit  has  been  filed  to  pay  the 
costs  of  the  day.— FigyisY,  /l,  2  I.  C.  R.  38  ; 
4  I.  Jur.  275.    (C.) 


XXX.  10.  k.  Charity. 

9.  Relators  refused  to  proceed  further  in  an 
information.  New  relators,  who  offered  an 
indemnity  for  all  nast  and  future  costs,  were 
appointed. — Att.-Gen.  y.  Mayor  and  Corpn,  of 
Cashel,  S.  &  Sc.  833.    (R.) 

10.  Misapplication  of  the  funds  of  a  public 
body  went  on  for  a  great  length  of  time.  No 
imputation  was  cast  upon  the  trustees,  who 
were  removed.  They  were  allowed  their  costs 
of  the  fund. 

This  case  is  not  to  be  a  precedent  for  cases 
to  be  thereafter  defended,  in  which  the  same 
point  should  arise. — Att.-Gen.  v.  Drummond,S 
Dr.  &  War.  162  ;  2  Con.  &  L.  98.    (C.) 


XXX.  10.  1.  Costs  of  Commissioners, 

11.  The  Court  will,  under  the  words,  "reason- 
able costs,  charges,  and  expenses,*'  in  the  2  & 
3.  Vic.  61,  s.  29,  award  all  necessary  costs 
Incurred  by  parties  in  obtaining  payment  out 
of  Court  of  the  purchase-money  of  lands  re- 
quired for  the  purposes  of  the  commission,  or 
of  having  it  invested  in  trusts  similar  to  those 
to  which  the  lands  so  required  were  subject. — 
In  re  The  Shannon  Commissioners^  Fl.  &  K.  18 ; 
3  I.  £.  R.  355.    (R.) 

12.  The  Court  will,  under  the  words,  "  and  to 
make  such  other  order  in  the  premises  as  to 
the  Cpurt  shall  seem  just  and  reasonable,"  of 
the  6  G.  4.  c.  193,  s.  29,  give  the  costs  of  at- 
tending the  inquisition  to  ascertain  the  value 
of  the  lands  required  by  the  company. — In  re 
The  Ulster  Canal  Company,  Fl.  &  K.  16.     (R.) 

13.  The  Court  will  not,  under  the  1 A  2  Vic., 
c.  56,  order  the  Poor-law  Commissioners  to  pay 
the  costs  relating  to  the  re-purchase  of  lands, 
to  be  settled  to  the  same  uses  as  those  to  which 
the  lands  sold  were  subject. — In  re  Lord 
MounUandford,  Fl.  &  K.  368.     (R.) 

14.  Under  the  5  &  6  Vic,  c.  62,  the  Commis- 
sioners of  Woods  and  Forests  are  bound  to 
pay  the  costs  of  a  reference  to  ascertain  the 
rights  of  parties  to  the  purchase-money  of  pre- 
mises purchased  under  the  Act,  as  expenses 
incidental  to  the  purchase. — In  re  Commis- 
sioners of  Woods  ^  Forests,  7  I.  E.  R.  487.  (R.) 


XXX.   10.  m.  Costs  of  Proceedings   Touching 

Contempt. 

15.  Deft,  having  been  arrested  under  process 
of  contempt  for  not  answering  a  bill,  swore 
his  answer  just  before  the  expiration  of  the 
time  within  which  ptf.  was  bound  to  have  him 
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brought  to  the  bar  of  the  Court,  and,  at  the 
same  time,  served  ptf.  with  notice  not  to  re- 
move him  from  Dublin.  The  answer  was  after- 
wards filed.  Ftf.  brought  deft,  to  the  bar  of 
the  Court.  Deft,  applied  for  costs  of  his  re- 
moval. Heldy  not  entitled  to  them. — Stopjord 
V.  Cronin,  2  Jon.  686.    (E.E.) 

1.  A  conditional  order  for  an  attachment 
for  non-payment  of  rent  was  granted  against  a 
tenant  to  the  Court.  On  a  motion  to  show 
cause,  a  reference  to  the  Master  was  directed 
to  ascertain  the  amount  due.  The  carriage  of 
this  order  was  given  to  the  petitioner,  who  de- 
layed proceeding  thereon  till  after  service  by 
the  tenant  of  a  notice  of  motion  in  the  Rolls 
Court,  that  the  cause  shown  should  be  allowed; 
and  for  the  costs  of  the  original  motion  to 
show  cause.  Helcl,  that  the  tenant's  proper 
course  was  to  apply  to  the  Master  under  the 
122nd  G.  O.  of  1843,  for  a  report  that  the  peti- 
tioner had  not  proceeded  on  the  order,  that  no 
rule  should  be  made  on  the  motion  ;  and  that 
each  party  abide  his  own  costs.  —  Agar  v. 
Phaire,  I  I.  Jur.  N.  S.  48.    (B.) 

2.  A.  bequeathed  £20,000  in  trust,  for  the 
building  and  endowment  of  a  college  for  cleri- 
cal students  connected  with  the  General  As- 
sembly of  Irish  Presbyterians;  to  be  built 
where  the  trustees  should  decide ;  and  to  be 
under  such  rules,  &c.,  as  they  should  determine ; 
subject  to  the  advice  and  directions  of  the 
Assembly.  The  suit  was  to  administer  A.'s 
assets,  and  to  carry  into  execution  the  trusts 
of  her  will.  Heldy  that  the  costs  incurred  by 
the  trustees  in  the  settlement  of  a  scheme  for 
the  due  application  of  the  £20,000  were  to  be 
borne  by  that  bequest,  and  not  by  the  general 
residuary  fund. 

The  General  Assembly  (who  were  not  par- 
ties to  the  cause)  presented  a  petition  for 
leave  to  intervene  in  the  office  as  if  they  had 
been  joined,  and  that  their  costs  of  doing  so 
might  be  allowed  to  them  out  of  the  £20,000. 
The  order  made  on  the  petition  merely  pro- 
vided that  they  should  be  at  liberty  to  inter- 
vene if  they  thought  fit,  and  reservea  until  the 
final  hearing  all  questions  as  to  any  claim  for 
costs  by  them :  under  this  order  they  proceeded 
before  the  Master.  Held  (at  the  final  hearing), 
that  they  were  not  entitled  to  their  costs  as 
against  any  fund,  since  they  were  not  parties 
to  the  cause  so  as  to  be  liable  to  costs,  and  the 
order  permitting  them  to  intervene  did  not 
provide  for  their  costs  as  prayed  by  the  peti- 
tion.—IHY/  V.  Broum,  3  I.  C.  R.  127 ;  4  I.  Jur. 
856.    (C.) 


XXX.  10.  n.  CosU  of  Creditori. 

[Sa  also  Practice,  Creditor's  Suit — Prac- 
tice, Costs,  10.  c.  Administration  Suits.] 

8.  In  the  case  of  a  deficient  fund,  if  a  cre- 
ditor who  has  obtained  a  separate  report  after 
the  final  hearing,  procures  the  cause  to  be 
re-heard,  the  decree  may  be  altered  by  re- 
fusing costs  to  a  deft,  who  had  been  decreed 
them  t  the  facts  detailed  in  the  report  being 
such  as,  if  known  at  the  final  hearing,  would 


have  prevented  the  Court  from  giving  him 
costs.— i2o6iiwon  v.  Harrity  H.  &  J.  412.  (E.E.) 

4.  The  costs  of  the  ptf.  and  of  the  several 
parties  to  the  cause,  having  been  ordered  to 
be  paid  out  of  the  fund,  and  a  puisne  cre- 
ditor, not  a  party,  but  whose  demand  had 
been  decreed  to  be  paid,  having  obtained 
leave  to  attend  the  taxation  of  costs, — Held, 
that  he  was  entitled  to  the  costs  of  reading 
over  the  bills  of  costs  of  the  several  parties  to 
the  cause.— PAtV/t/M  v.  Pape,  H.  &  J.  819.  (E. 
E.) 

5  A  puisne  creditor  filed  a  bill  to  redeem  a 
prior  mortgagee ;  and  for  a  sale,  offering  by 
his  biil  to  pay  the  prior  mortgagee  what 
should  appear  due  to  him.  The  prior  mort- 
gagee was  proceeding  to  foreclose,  and  by 
answer  accepted  the  offer.  On  the  hearing, 
he  insisted  that  the  fund  was  deficient,  and 
that  ptf.  should  by  the  decree  undertake  to 
redeem  him.  Held^  that  ptf.  was  only  bound 
to  undertake  to  pay  him  whatever  additional 
costs  and  expenses  ptf.'s  suit  had  caused  him. 
—Att.'Gen,  v.  Redmond,  2  Jon.  264.    (E.E.) 

6.  An  insolvent  mortgagor's  assignee  was 
made  deft,  in  a  foreclosure  snit^  out  died 
during  its  progress.  The  mortgaged  premises 
were  the  mortgagor's  only  property.  To  in- 
duce one  of  the  mortgagors  other  creditors  to 
become  his  assignee,  ptf.  undertook  to  pay 
him  his  costs  in  the  suit.  Held,  that  ptf.  was 
entitled  to  them  as  part  of  his  own  costs. — 
Maxwell  v.  Smyth,  Jo.  &  Ca.  72.    (E.E.) 

7.  Costs  of  a  creditor  honajide  carrying  the 
decree  into  effect  for  the  benefit  of  all  par- 
ties, and  making  the  fund  available,  are  an 
exception  to  the  general  rule,  that  ptf .*s  costs 
stand  in  the  same  degree  with  his  demand. 
The  rule  in  Tai/lor  v.  Gorman,  1  Dr.  &  Wal. 
235,  n.,  qualified.— J?e//y  v.  JT.,  1  I.  £.  R.  817. 
(R.) 

8.  Ptf.  in  a  creditor's  suit  is  entitled,  in 
priority  to  the  demands  of  the  other  creditors, 
to  the  costs  incurred  by  him  bonajide,  and  for 
the  benefit  of  all  parties,  and  with  their  assent, 
in  making  out  title  to  the  premise?  decreed  to 
be  sold. 

Semble — He  is  entitled  to  his  costs  in  the 
cause  in  equal  priority  with  his  demand  ;  but, 
if  by  his  exertions,  he  realises  a  personal  fund 
for  the  benefit  of  all  the  creditors,  he  is  en- 
titled to  his  costs  as  the  first  charge  upon 
that  fund. — Maguire  v.  Dundcus,  1  I.  £.  R.  25; 
Jo.  &  Ca.  2.    (E.E.) 

9.  By  the  Court's  settled  practice,  ptf.  in  a 
creditor's  suit  is  entitled  to  costs  only  accord- 
ing to  the  priority  of  his  demand.  —  Gray  v. 
Crawford,  1  I.   E.   R.   274;    Jo.  &   Ca.   174. 

CE.E.) 

10.  Ptf.,  one  of  many  creditors  under  a 
composition  deed,  filed  a  bill  to  carry  its 
trusts  into  execution.  He  was  obliged  to 
make  all  the  parties  to  the  deed  defts.,  be- 
sides several  scheduled  creditors  who  had 
refused  to  join  as  cc-ptfs.     Held,  that  not- 
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wlthstAnding  the  suit  was,  in  its  result,  al- 
together for  defts.'  benefit,  and  the  fund  had 
been  made  available  by  ptf.'s  exertions,  still, 
according  to  this  Court's  settled  practice,  ptf. 
was  only  entitled  to  be  paid  his  costs  in  equal 
priority  with  his  demand. — Taylor  v.  Gorman, 
1  Dr.  &  Wal.  236,  n.  (C.) 

1.  A  judgment  creditor  of  the  tenant  for 
life  filed  h^  bill  acainst  those  representing 
the  estate,  and  an  Segit  creditor  of  the  inhe- 
ritance in  possession ;  and  prayed  an  account 
of  what,  without  wilful  default,  he  might 
have  received.  It  appearing  to  the  Court 
that  the  conduct  of  the  ptf.  was  inequitable, 
as  the  account  prayed  for  by  him  might  have 
heen  taken  in  a  Court  of  Law — aeldt  that 
the  eUgit  creditor  was  entitled  to  his  costs  as 
against  the  ptf. 

The  ptf.  having  filed  a  bill  against  the 
remainderman,  the  Court  gave  no  costs  to 
any  party,  so  far  as  the  suit  related  to  the 
construction  of  the  will  of  the  party  creating 
the  entail ;  but  gave  the  remainderman  the 
costs  of  the  residue  of  the  suit  against  the 
-pM,— Flood  V.  Dighy,  2  Jones,  582.    (E.E.) 

2.  If  lands  have  been  sold  under  a  decree, 
and  judgment  creditors,  knowing  that  the 
fund  cannot  reach  them,  necessitate  the  filing 
a  supplemental  bill  against  them,  they  will  not 
get  their  costs  in  that  suit. 

Semble — They  will  be  compelled  to  pay  the 
costs  occasioned  by  such  vexatious  conduct. — 
Barrett  v.  Bermingham,  1  I.  E.  B.  417 ;  S.  & 
Sc.419.    (B.) 

8.  In  a  creditor's  suit  the  heir-at-law  of  the 
debtor,  who  has  been  decreed  his  costs  out  of 
the  surplus  fund,  cannot  have  them  against 
the  ptf.  if  that  fund  prove  deficient. — Hunt  v. 
Bateman,  Long.  &  T.  379.    (E.E.) 

4.  When  there  are  several  creditors'  suits, 
and  proceedings  in  the  last  instituted  are 
stayed,  and  the  ptf.  ordered  to  go  in  under 
the  decree  in  the  first  cause,  and  prove  his 
demand,  including  his  cos^  properly  and 
necessarily  incurred,  and  the  costs  which  he 
should  be  liable  to  pay  to  the  several  defts. 
he  is  personally  liable,  in  the  first  instance, 
to  pay  the  costs  of  the  defts.  who  are  not 
obliged  to  wait  until  funds  are  allocated  or 
realised  in  the  first  cause.  But  when  the 
restrained  cause,  though  unnecessary,  was  not 
vexatiously  instituted,  and  the  ptf.  had  been 
compelled  to  pay  the  costs  of  some  of  the 
defts.,  the  Court  ordered  the  receiver  in  the 
first  cause  to  pay  to  him  the  amount  of  the 
costs  which  he  had  been  so  compelled  to 
pay.— Zo/?i«  V.  Forbes,  2  L  E.  B.  443.    (B.) 

6.  The  costs  incurred  by  a  ptf.  in  liti- 
gating and  revivinff  the  demand  of  a  creditor, 
which  is  prior  to  the  ptf.'s,  and  for  the  pay- 
ment of  which,  with  costs,  the  decree  pro- 
vides, are  not  costs  which  the  ptf.  is  entitled 
to  be  paid  in  priority  to  the  demand  of  such 
creditor.— Jau^  v.  Jackson,  Fl.  &  K.  46.   (B.) 


6.  A  creditor  who  proves  his  demand  under  a 
decree  to  administer  assets,  will  not  be  heard 
upon  the  final  hearing  of  the  cause  to  ask  for 
costs  incurred  by  him  in  the  office  in  reducing 
the  ptf.'s  demand  ;  there  being  no  special  case 
made  for  that  purpose  by  the  report. — Lougkny 
V.  i>ifl<m,  3  L  E.  B.  66.    (E.E.) 

7.  A  simple  contract  creditor,  who  insti- 
tutes a  suit  to  administer  personal  assets,  and 
seeks  to  have  his  costs  as  against  judgment 
and  specialty  creditors  who  may  come  in 
under  the  decree,  ought  to  make  a  case  for  it 
by  his  bill,  and  show  that  a  suit  was  necessary 
for  the  due  administration  of  the  assets,  and 
pajrment  of  his  debt ;  or  else  that,  by  his  exer- 
tions, he  has  made  a  fund  available,  which 
would  otherwise  have  been  lost. — Drake  v. 
^ord;  8  L  E.  B.  66.    (E.E.) 

8.  Before  the  passing  of  the  5  &  6  TFl  4, 
c.  66,  a  judgment  creditor  proceeded  by  tUgit 
and  inquisition,  but  was  kept  out  of  posses- 
sion of  the  estate  by  prior  creditors.  He 
afterwards  obtained  an  order  extending  a 
receiver  obtained  on  the  petition  of  a  prior 
creditor  to  the  matter  of  his  petition  on  his 
judgment.  Heldj  that  he  was  entitled  to  the 
costs  of  the  proceedings  at  law  in  the  same 
priority  with  his  demand.— -Barry  v.  WUkimon, 
3LE.  B.121.    (E.E.) 

9.  When  the  bill  prayed  a  sale,  and  account 
and  payment  of  prior  and  contemporaneous 
incumbrances,  and  a  prior  elegit  creditor  had 
put  in  an  answer  of  unreasonable  length,  the 
Court  directed  that  the  Bemembrancer  should, 
in  taxing  the  costs,  have  regard  to  the  length 
of  the  answer.— O'-Bricn  v.  0*B^  Jo.  &  Ca. 
193.    (E.E.) 

10.  The  final  decree  ordered  a  deft,  to  have 
his  costs  against  the  ptf.,  and  the  ptf.  to  have 
them  over  with  his  own  costs,  out  of  the 
money  arising  from  the  sale.  The  ptf.  was  a 
puisne  reported  creditor.  The  Court  refused 
to  pay  him  the  amount  of  those  costs  (for 
payment  of  which  the  defendant  was  proceed- 
ing against  him  by  attachment),  out  of  rents 
brought  in  by  the  receiver;  but  stayed  the 
deft.'s  proceedings,  until  further  order.  Such 
a  decree  for  costs  is  not  to  be  enforced  against 
the  ptf.,  unless  the  fund  be  insufficient,  or  he 
be  guilty  of  ladies  in  the  prosecution  of  the 
suit.— Cro/b  V.  Poe,  8  L  E.  B.  161.    (E.E.) 

11.  A  creditor  who  has  heen  stayed  from  pro- 
ceeding in  his  suit,  and  compelled  to  come  in 
under  the  decree  in  another  suit,  will  not  be 
ordered  to  contribute  to  the  costs  of  the  ptf. 
in  that  suit,  as  between  attorney  and  client. 
The  rule  only  applies  to  persons  coming  in 
voluntarily  under  the  decree. — O'Brien  v.  Infte- 
^eraW,  8  L  E.  B,  169.    (E.E.) 

12.  Costs  of  the  suit  given  to  the  ptf.,  a 
simple  contract  creditor,  in  priority  to  the 
demands  of  judgment  and  specialty  creditors  ; 
the  suit  being  necessary,  and  having  been  pro- 

Serly  conducted. — Jameson  v.  Farrer,  3  I.  E 
1.846.    (E.E.) 
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1.  Creditors  who  prove  under  a  decree  ob- 
tained in  a  Rait  instituted  by  a  legatee  to 
administer  tlie  assets  of  the  deceased,  are  not 
bound  to  contribute  to  the  difference  between 
the  ptf.'s  costs  between  attorney  and  client, 
and  party  and  party. — Lynch  v.  SkerrttL  3  I. 
E.  R.  604.    (E.E.) 

2.  By  the  settled  practice  of  the  Court  of 
Ch.,  a  ptf.  in  a  creditor's  suit,  is  entitled  to  his 
costs  only  in  the  priority  of  his  demand,  ex- 
cept sucn  costs  as  have  been  plainly  incurred 
for  the  benefit  Of  the  parties  in  the  cause, 
such  as  making  out  title  to  the  estate  to  be 
sold.— iW&on  V.  Brady,  1  Con.  &  L.  289 ;  2 
Dr.  &  War.  148  ;  4  I.  E.  R.  869.    (C.) 

8.  On  a  bill  filed  by  the  executors  of  a 
judgment  creditor  to  raise  the  amount  due  on 
the  jud|;ment,  it  appeared  that  the  ptfs.  were 
overpaid.  Hdd.  that  they  should  pay  the  costs 
of  the  suit. — Graves  v.  Wrighty  1  Con.  &  L. 
267 ;  2  Dr.  &  War.  77.    (C.) 

4.  The  demand  of  the  creditor  having  been 
paid  off  in  the  progress  of  the  suit,  is  no 
reason  for  depriving  him  of  his  costs. — Wynne 
V.  Brady,  6  I.  E.  R.  239.    (E.E.) 

6.  The  costs  of  unnecessarily  re-docketing 
judgments  not  to  be  allowed. — Macken  v.  New- 
comeny  7  I.  E.  R.  114  ;  2  Jon.  &  L.  16.    (C.) 

6.  Construction  of  the  Rule  as  to  judgment 
creditors.  In  a  suit  instituted  before  the  G. 
Rule  of  June  1842,  the  ptfs.  having  served 
judgment  creditors,  defts.  not  in  possession  by 
receivers,  with  subpoena  to  hear  judgment, 
were  decreed  to  pay  the  costs  of  their  appear- 
ing, and  not  to  have  them  over. 

If  they  appeared  without  subpoena,  they 
should  bear  their  own  costs. 

Such  of  the  judgment  creditors  as  had 
answered  since  that  Rule,  decreed  to  pay  their 
own  costs,  unless  they  had  been  served  with  a 
notice  to  press,  in  which  case  the  ptfs.  were 
decreed  to  pay  them. 

Judgment  creditors  having  receivers,  en- 
titled to  answer  and  appear,  and  to  have  their 
costs.— J5an^  of  Ireland  v.  &Maliey,  7  I.  E.  R. 
121.    (C.)  ^' 

7.  More  than  six  years*  interest  cannot  be 
recovered  on  a  judgment  affecting  only  A  re- 
version, on  the  ground  of  the  lands  having 
been  in  possession  of  a  prior  incumbrancer, 
when  the  possession  of  the  prior  incumbran- 
cer (whose  charge  overrode  both  life  estate 
and  inheritance)  was  during  the^continuance 
of  the  previous  life  estate. 

Judgment  creditors  made  notice  parties, 
who  put  in  an  answer  relying  on  a  point  which 
might  have  dismissed  the  bill,  but  afterwards 
availed  themselves  of  the  decree,  and  proved 
their  demands  under  it— Held,  entitled  only 
to  such  costs  as  they  would  have  had  without 
answering. 

Semble — A  bill  by  a  judgment  creditor,  for 
a  sale  in  the  lifetime  of  the  conusor,  cannot 
be  sustained  as  against  judgment  creditors 


whose  judgments  are  before  November  1840. — 
—  Vincent  v.  (rotny,  7 1.  E.  R.  468  ;  1  Jon.  &  L. 
697.    (C.) 

8.  Ptf.,  in  a  suit  in  the  Exchequer,  discon- 
tinued that  suit  before  decree,  without  obtain- 
ing an  order  for  payment  of  tlie  costs  incurred 
in  it ;  and  came  in  under  the  decree  in  a  suit  in 
thisCoart.  Held,  that  this  Court  has  not  power 
in  this  suit  to  give  the  costs  in  the  Exchequer 
suit.— Fin/oy  v.  Heeran,  7  I.  E.  R.  485.    (R.) 

9.  A  creditor  instituted  a  suit  against  the 
real  and  personal  representatives  of  the  prin- 
cipal debtor,  and  against  one  of  his  sureties 
(omitting  the  other  surety"),  and  obtained  a 
decree  to  account.  He  afterwards  filed  a 
supplemental  bill  against  the  representatives 
of  the  other  surety,  but  since  they  did  not 
derive  any  benefit  from  the  proceedings  in  the 
original  suit,  and  since  ptf.  might  have  framed 
it  so  as  to  have  obtained  therein  the  relief 
sought  by  [the  supplemental  bill — Held,  that 
he  was  not  entitled  to  the  costs  of  the  original 
suit,  as  against  the  representatives  of  the 
second  surety. — Cuffe  v.  Young,  2  Jon.  &  L. 
17.    (C.) 

10.  If  the  person  liable  to  pay  tithe  rent- 
charge  fail  to  do  so,  within  ten  days  after 
service  of  notice,  as  prescribed  by  1  &  2  Vic, 
c.  109,  the  rentcharger  is  then  entitled  to  pre- 
pare his  petition;  and  is  justified  in  refusing 
to  receive  the  arrears  without  the  costs  incur- 
red in  preparing  his  petition  and  incidental 
thereto. 

What  are  reasonable  costs  in  such  case. — 
Macartney  r.  Graydon,  8  I.  E.  R.  99.    (R.) 

11.  The  practice  of  giving  priority  to  costs  of 
resisting  claims  in  creditors'  suits  observed 
on.— Carrofl  v.  Barcy,  10  I.  E.  R.  821.    (C.) 

12.  When  a  receiver  has  been  appointed  in 
a  suit,  and  a  judgment  creditor  who  is  a 
notice  party,  and  might  obtain  full  relief  in 
the  suit,  presents  a  petition  to  extend  the 
receiver,  he  shall  not  have  the  costs  of  the 
petition,  though  there  be  a  suspicion  of  col- 
lusion between  the  ptf.  and  deft,  in  the  suit. — 
Honan  v.  Galway ;  Clift  v.  Galway,  1  I.  Jur. 
36.    (E.E.) 

18.  Defts.,  as  judgment  creditors  who  had 
been  served  with  a  notice  to  consent,  to  be 
paid  according  to  the  priority,  made  to  pay 
costs.- 5urX»  V.  KilUkeUy,  II.  C.  R.  1.    (C.) 

14.  An  order  was  made  in  1847,  superseding 
a  Commission  of  Bankruptcy  against  a  party, 
with  costs,  to  be  paid  by  the  petitioning 
creditors.  Before  those  costs  were  paid,  that 
party  was,  in  1849,  discharged  under  the  Act 
for  the  Relief  of  Ins.  Debtors.  Held,  that  the 
assignee  in  the  insolvency  matter,  who  had 
been  one  of  the  petitioning  creditors  in  the 
bankruptcy  matter,  took  the  costs  under  the 
order  of  1847,  subject  to  the  lien  of  the  solici- 
tor who  had  obtained  that  order ;  and  could 
not  be  allowed  to  set  off  against  that  lien  a 
debt  due  to  himself  by  the  insolvent  when 
those  costs  were  incurred.    Upon  motion,  the 
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Court  Tftried  ike  order  of  1847,  bj  directing 
the  petitioning  creditors  to  pay  the  solicitor 
the  amoant  of  the  taxed  costs. — In  re  Petti- 
crew,  1  L  C.  R.  102.    (C.) 

1.  In  an  administration  suit  by  a  judgment 
creditor,  when  the  ptf.  recovers  part  of  his 
demand  rateably  with  other  judgment  credi- 
tors, he  is  entitled  to  be  paid  his  full  costs  out 
of  the  fund  in  the  first  instance. — Perry  t. 
Magrath,  6  L  Jur.  349.    (C.) 

2.  A  decree  declared  the  ptf.  and  other 
creditors  entitled  to  a  charge  upon  lands. 
There  was  an  appeal  to  the  House  of  Lords, 
which  was  resisted  by  the  ptf.  at  his  own  ex- 

S!nse.  The  decree  was  affirmed  without  costs, 
efore  the  appeal  was  decided,  a  final  decree 
was  pronounced  in  the  Court  of  Ch.  here,  di- 
recting a  sale,  and  giving  the  ptf.  his  costs  in 
the  same  priority  as  his  demand. 

Sembie — ^Tbat  the  ptf.  could  not  in  any  way 
haTe  obtained  the  costs  of  resisting  the  ap- 
peal as  part  of  his  costs  in  the  cause. 

Beld,  that  as  the  other  creditors  had  an 
interest  in,  and  had  derived  a  benefit  from, 
his  resistance  to  the  appeal,  they  were  bound 
to  contribute  to  the  costs  reported  to  them, 
rateably  in  proportion  to  the  amount  of  their 
respective  aep[iands. — [Affirming  Rolls  deci- 
sion: 4  I.  C.  R.  lS2.]-^amiUon  ▼.  Synge,  4  I. 
C.  R.  551 ;  7  I.  Jur.  121.    (C.) 

8.  When  there  are  no  incumbrances  prior 
to  his,  a  petitioner  having  the  carriage  of  the 
init  is  entitled  to  his  costs  out  of  a  fund 
the  produce  of  real  estate,  in  the  first  in- 
stance, and  in  priority  to  the  demands  and 
the  costs  of  creditors,  in  equal  priority  with 
him.-[7ay/br  v.  Gorman,  (1  Dr.  &  Wal.  285,  n^ 
observed  on.] — WcUton  v.  FitzpcUrick,  11  I.  C. 
R.218.    CR-) 

4.  On  a  compensation  motion  the  Court 
will  not  allow,  out  of  the  funds,  the  costs  of 
creditors  opposing  it,  when  the  estate  is  duly 
protected,  on  the  motion  by  the  solicitor  hav- 
ing the  carriage  of  the  proceedings. — Clendin- 
ning  v.  Brett,  6  I.  Jur.  N.  S.  166.    (L.E.C.) 

5.  Adminstration  refused  to  a  creditor  who 
had  cited  next-of-kin  to  accept  and  refuse, 
though  the  estate  was  insolvent,  and  consi- 
derable delay  had  occurred  on  the  next-of- 
kin's  part  in  applying  for  a  grant;  but  the 
creditor  was  allowed  his  costs  out  of  the  estate. 
^Forster  v.  Murphy,  8  I.  Jur.  N.  S.  135.    (P.) 

6.  One  interested  as  a  creditor,  &c,,  is  not 
in  general  entitled  to  the  costs  of  citing  the 
next-of-kin  to  accept  or  refuse  administra- 
tion, if  the  latter  appear  and  accept,  unless 
a  conditional  decree  has  been  made ;  and  un- 
less such  person  has  cited  all  the  prior  parties 
the  8l9t  Knle  (Contentious)  does  not  apply, 
which  directs  him  to  enter  a  side-bar  rule 
that  the  deft,  do  extract  within  fourteen  days, 
or  in  default  the  administration  to  be  given  to 
the  ptf.—  Wade  v.  Stqthtne,  8  I  Jur.  N.  8. 158. 


10.  o.  Cro9$  Cause,    [See    Pbjlgtiob, 
XXX,  1,  Genera!fy.2 

XXX.  10.  o.*  Crown. 

7.  The  deft,  demurred  to  the  inauisition 
and  return  of  the  sheriff  to  a  writ  of  extent. 
The  demurrer  was  allowed. 

The  Crown  applied  for  liberty  to  quash  the 
former  proceedings,  and  to  issue  a  new  extent. 
Held,  that  the  Court  might  make  it  part  of 
the  terms  upon  which  they  would  grant  the 
application — that  the  Crown  should  pay  the 
deft,  the  costs  of  the  former  proceeoings. — 
The  Queen  v.  Perrin,  4  I.  £.  R.  429.  (Rer. 
Exch.) 

XXX.    10.   p.    Decree  for   Adminietratum  of 
Assets.     {_See  F&acticb,  XXX.  10.  c, 

ADMimSTBATION    SUITS.J 


XXX.  10.  0.  Demurrer  or  Plea  allowed;  suXh 
mitteato;  overruled;  or  ordered  to  stand 
for  Answer. 

8.  A  demurrer  to  that  part  of  a  bill  which 
sought  ptf.'s  costs  as  administrator,  was  over- 
ruled. Held,  that  the  ptf.  was  entitled  to  the 
costs  of  the  bearing. — Howlett  v.  Lambert,  2  I. 
E.  R.254.    (R.) 

XXX.  10.  r.  Discovery, 

9.  Deft,  demurred  to  the  bill,  on  five 
grounds,  one  of  which  suggested  a  fact  dehors 
the  bill,  and  another  contained  an  inadmis- 
sible averment.  Demurrer  overruled.  HeU, 
that,  nevertheless,  at  the  hearing,  deft,  was 
entitled  to  demur  ore  tenus,  and  newly  assign 
some  of  the  original  causes  ;  but  if  he  did  so, 
should  pay  the  costs  of  the  hearing. — Dafy  r, 
Kirwan,  1  I.  E.  R.  166.    (R.) 

XXX.  10.  8.  Dower. 

10.  When  a  petition  is  presented  by  a  widow, 
who  is  guardian  of  her  minor  children,  to  have 
her  right  to  dower  ascertained,  and  the  amount 
paid  out  of  the  annual  rents,  the  heir-at-law 
being  a  minor,  the  dowress  is  entitled,  when 
her  right  is  declared,  to  have  the  costs  of  her 
petition,  and  the  proceedings  thereunder,  out, 
of  the  minor's  estate. — In  re  PurcelTs  Minors, 
2  I.  Jur.  N.  S.  226.    (R.) 

11.  A.,  on  his  marriage  with  C.  in  1804, 
conveyed  lands,  of  which  he  was  equitable 
tenant  in  tail,  to  B.,  as  an  indemnity  against 
incumbrances  on  other  lands  purchased  by  B. 
from  A.  On  his  father's  death  afterwards, 
the  legal  fee  descended  on  A.  In  1818,  C. 
joined  A.  in  conveying  the  estates  to  the  use 
of  himself,  his  heirs,  and  assigns — habendum^ 
free  from  dower.  They  levied  a  fine  to  the 
uses  of  this  deed,  whereby  A.  had  charged 
lands  held  p.  a.  v.,  with  an  annuity  of  £200, 
by  way  of  jointure,  for  C.  After  A.'s  death, 
these  lands  proved  only  sufficient  to  pay  prior 
incumbrances.  C.  filed  against  all  persona 
(except  bona  fide  purchasers  for  value  since 
1818)  interested  in  the  lands,  a  bill  claiming 
dower,  and  for  an  account.    Ueld,  that,  at 
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Against  B^  the  bill  should  be  dismissed  with 
costs ;  bat  that  the  acconnt  should  be  decreed 
against  the  heirs  of  those  claiming  as  volnn- 
teers  nnder  A.  As  against  them  also  the  bill 
would  have  been  dismissed,  if,  before  lerying 
the  fine,  the  legal  fee  had  been  actually  con- 
reyed  for  indemnity  purposes ;  the  Court 
would  not  hare  had  jurisdiction  to  relieve 
against  the  fine. — Loyd  ▼.  X.,  2  Con.  &  L.  592. 
(C.)  

XXX.  10.  t.  Executors^  Administrators^  Trus- 
tees, Committees,  ^c,  [Sm  oho  Practice, 
XXX.  10.  c,  Admon.  Suits.] 

1.  An  executor,  filing  a  bill  against  agents 
of  his  testator,  is  liable  for  the  balance  and 
costs  only  to  the  amount  of  assets,  the  insti* 
tution  of  the  suit  not  being  an  admission  of 
assets. 

A  submission  to  arbitration  by  an  executor 
is  not  per  se  an  admission  of  assets. — Mocker 
V.  Frazer  f  Heed,  Beat.  Rep.  678.    (C.) 

2.  A  solicitor's  executors  were,  J7e2d^  entitled 
to  costs  of  a  suit  instituted  by  them  to  raise 
the  amount  of  judgments  given  for  untaxed 
bills  of  costs,  on  account  of  the  dealings  be- 
tween the  conuzor  and  his  devisee  with  the 
conuzee,  though  more  than  one-sixth  was 
struck  off  one  bill  on  taxation,  and  though 
deft,  had  offered  a  reference  to  arbitration, 
and  to  pay  whatever  might  be  found  due  after 
taxation,  and  after  all  proper  credits  had  been 
allowed,— -Humbly  v.  Gurl^,  1  Dr.  &  WaL  183. 
(C.) 

8.  A  trustee  who  refuses  to  join  in  his  co- 
trustee's answer,  and  does  not  put  in  a  dif- 
ferent answer,  is  not  entitled  to  his  costs. 
— Young  v.  Scott,  I  Jones,  71.    (E.E.) 

4.  Under  a  decree  to  sell  lands,  a  trustee 
for  the  inheritor  was  declared  the  purchaser. 
There  was  a  report  of  bad  title.  Held,  that 
he  was  entitled  to  bis  costs  out  of  the  fund  in 
Court,  the  inheritor  having  been  ignorant  of 
his  own  title,  and  never  had  the  means  of 
knowing  it;  and  he  having  acted  in  good 
faith.— iCir&y  v.  0*Shee,  1  Jones,  164.    (E.E.) 

5.  In  a  creditor's  administration  suit,  the 
deceased's  executor  is  entitled  to  his  costs, 
though  the  estate  proves  insufficient  to  pay 
the  debts.  To  such  a  case,  the  rule  regulating 
coSts  according  to  priorities  is  inapplicable. — 
Harwood  v.  BUmd,  2  L  E.  R.  11.    (C.) 

6.  When  ptf.  brines  before  the  Court,  as 
deft.,  a  party,  named  executor,  who  had  re- 
fused to  act,  and  states  that  fact  in  his  bill ; 
that  deft,  is  entitled  as  against  ptf.  to  the 
costs  of  an  answer  in  the  nature  of  a  dis- 
claimer. —  WeUion  y.  W.,  1  Dr.  &  WaL  879. 
(C.) 

7.  A  demurrer  to  so  much  of  the  bill  as 
sought  an  account,  &c.,  of  ptf .'s  costs  and  ex- 
penses as  administrator  was  overruled.  Held, 
that  ptf.  was  therefore  entitled  to  his  costs  of 
the  bearing.— J7ov/et<  t.  Lccmbert,  2  L  £.  R. 
254.    (R.) 


8.  When  a  cause  is  continued  after  the 
death  of  an  executor  who  has  been  a  party,  he 
will  be  declared  entitled  to  his  costs  up  to  the 
time  of  his  death.  The  administrator  de  bonis 
non  of  the  original  testator  will  not  be  declared 
entitled  to  those  costs.  —  Wood  v.  St,  George, 

1  Con.  &  L.  866.    (C.) 

9.  When  a  legatee  is  admittedly  entitled  to 
a  fund  under  a  will,  but  claims  more,  and 
threatens  a  suit  for  pajrment,  the  executors 
are  entitled  to  retain,  to  meet  the  costs  of  the 
suit,  the  fund  to  which  the  legatee's  title  is 
admitted. — Ridge  v.  Newton,  1  Con.  &  L.  881 ; 

2  Dr.  &  War.  289 ;  6  I.  E.  R  889.    (C.) 

10.  The  executor  of  a  mortgagor  was  not 
entitled  to  costs  against  the  ptf.  in  a  fore- 
closure suit  when  there  were  no  personal 
assets  of  the  mortgagor  forthcoming,  and 
there  appeared  to  be  a  deficient  fund. — Grace 
V.  Lord  Mountnorris,  2  Dr.  &  War.  482.    (C.) 

11.  The  trustees  in  this  case  allowed  their 
costs  out  of  the  fund. — The  Att,- Gen,  y.  Drum- 
mond,  8  Dr.  &  War.  162 ;  2  Con.  &  L.  98.  (C.) 
—[The  case  is  reported  in  1  Dr.  &  War.  868. 
(C.) ;  Affirmed,  2  H.  Lds.  Cas.  887.] 

12.  An  English  creditor  of  an  intestate  em- 
ployed Irish  solicitors,  carrying  on  business 
in  partnership,  to  recover  his  debt  out  of  the 
arrears  of  an  annuity  and  a  judgment  debt, 
the  property  of  the  intestate,  to  which  three 
estates  were  liable.    The  solicitors  obtained 
administration  in  this  country  to  the  intestate 
for  the  English  creditor ;  instituted  a  suit  in 
his  name  to  recover  the  amount  of  the  arrears 
and  the  judgment;   and  obtained  from  the 
administrator  a  power  of  attorney  authorising 
them  to  act  for  him  in  all  matters  connected 
with  the  administration.    The  owners  of  two 
of  the  estates  charged  paid  their  proportions 
of  the  sum  to  the  solicitors ;  obtained  releases 
from  them  in  the  name  of  the  administrator ; 
and  were  struck  out  of  the  suit.    The  owner 
of  the  third  estate  refused  to  pay  his  share ; 
and  by  his  answer,  filed  before  the  others  had 
paid  their  shares,  insisted  that  the  other  two 
estates  were  exclusively  liable  to  the  demand 
of  the  ptf.    An  amended  bill  was  afterwards 
filed  against  him,  making  the  owners  of  the 
other  two  estates  parties.    Before  the  suit 
was  heard  the  administrator  died.    His  exe- 
cutors proved  his  will  in  this  country,  and 
attempted  to  obtain  administration  de  bonis 
non  to  the  intestate.    They  failed  in  obtaining 
it    It  was  granted  to  the  owner  of  one  of  the 
estates  charged  with  the  annuity,  who  had 
paid  her  share  of  the  arrears,  she  being  one  of 
the  next-of-kin  to  the  intestate.    After  the 
ffrant  of  administration,  the  Irish  solicitors 
furnished  an  account  to  the  executors  of  their 
client.    From  that  account  it  appeared  that 
they  had  retained  large  sums  out  of  the  money 
paid  to  them  in  the  course  of  the  suit ;  and 
had  incurred  costs  exceeding  by  a  small  sum 
the  entire  amount  of  the  money  retained  by 
them.     The   bills    of   costs  were  furnished 
at  the  same  time.     They  contained  charges 
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for  the  expense  of  proTing  the  will  in  this 
coantry ;  of  the  attempt  made  to  obtain  ad- 
ministration de  bonis  non  to  the  intestate ;  and 
charges,  to  a  very  large  amonnt,  for  registry 
searches,  made  under  the  advice  of  counsel, 
for  the  purposes  of  the  suit,  some  of  which 
appeared  to  have  been  made  after  the  release 
of  the  owner  of  two  of  the  estates,  against 
those  estates.  That  account  was  acquiesced 
in  by  the  executors,  although  there  was  no 
formal  settlement  of  it,  nor  any  taxation  of 
the  costs.  The  administrator  de  bonis  non  of 
the  Intestate  having  petitioned  to  tax  those 
bills— ^eW,  affirming  an  order  of  the  M.  R., 
that  the  settlement  with  the  executors  of  the 
deceased  administrator  was  not  a  bar  to  her 
right  to  a  taxation. 

That  the  solicitors,  acting  under  a  power  of 
attorney  from  the  administrator,  were  bound 
to  apply  the  moneys  received  by  them  in  pay- 
ment only  of  the  charges  properly  allowable 
against  the  assets  of  the  intestate. 

When  a  trustee  employs  a  solicitor  in  mat- 
ters concerning  the  trust  estate,  and  pays  Um 
out  of  the  proceeds  of  that  estate,  the  c.  q,  t. 
is  not  entitled  to  have  the  solicitor's  bill  of 
costs  taxed;  but  the  trustee  will  only  be 
allowed  in  his  account  such  charges  as  were 
fair  and  reasonable.  —  Lcufy  Longford  t.  Ma- 
koiw,  5  I.  E.  B.  669;  4  Dr.  &  War.  81 ;  2  Con. 
&L.  817.    (C.) 

1.  When  the  misapplication  of  the  funds  of 
a  public  body  has  gone  on  for  a  great  length 
of  time,  and  no  imputation  was  cast  upon  the 
trustees,  they,  though  removed,  were  allowed 
their  costs  out  of  the  fund. — AtL-Gen.  v. 
Drummondy  8  Dr.  &  War.  162 ;  2  Con.  &  L. 
98.    CC.) 

2.  Trustees  will  be  allowed  the  costs  of 
separate  answers,  if  the  Master  finds  that  the 
circumstances  were  such  as  to  justify  them  in 
so  answering.  —  Dudgeon  y.  Garndeyj  2  Con.  & 
L.  422 ;  4  Dr.  &  War.  168.    (C.) 

8.  When  a  petition  was  presented  by  a  co- 
trustee, under  the  1  W,  4,  c.  60,  to  appoint  a 
person  as  trustee  in  the  place  of  the  other 
trustee,  who  was  out  of  the  jurisdiction,  and 
had  not  been  heard  of  for  twenty  years,  costs 
were  refused  to  be  granted  to  the  petitioner. 
— /n  re  Chambers,  8  Dr.  &  War.  496.    (C.) 

4.  Defts.  (trustees),  who  had  severally  filed 
similar  demurrers,  instead  of  joining  in  one 
demurrer,  not  allowed  the  costs  of  the  de- 
murrers, although  successful.  —  Cooke  v.  Lord 
Cotartown,  6  I.  E.  R.  279.    (R.) 

6.  Costs  given  to  a  trustee  up  to  the  decree 
to  account  only,  when  his  account  had  been 
much  reduced  in  the  office. — Fozierr,  Andrews, 
7  L  E.  R.  696 ;  2  Jon.  &  L.  199.    (C.) 

6.  A  trustee,  who  was  required  by  the  bill 
to  answer  certain  interrogatories,  answered 
them  and  disclaimed.  HeQ,  that  he  was  only 
entitled  to  the  costs  of  the  disclaimer.— ibfur- 
phy  y.  0'5Am,  8  I.  E.  R.  829 ;  2  Jon.  ft  L. 
422.    (C.) 


7.  A  deft,  having  died  after  appearance, 
but  before  answer,  was  struck  out  of  the  bill 
with  costs,  by  side-barrule.  His  administrator 
was  made  a  party  by  amendment.  Held,  the 
administrator  was  entitled  to  the  costs  in- 
curred by  the  deceased  deft. — Short  v.  Carroll 
9  1.  E.  R.468.    (R.) 

8.  The  costs  of  a  suit  to  set  aside  a  deed  for 
fraud  will  not  be  given  aeainst  a  solicitor, 
who  was  a  party  to  the  fraud,  and  is  a  party  to 
the  suit  in  respect  of  other  liabilities,  unless 
they  are  prayed  against  him  by  the  bilL  — 
Bodihf  V.  Wimamsy  8  Jon.  &  L.  1.    (C.) 

9.  A  creditor  presented  a  petition.  A 
petition  was  subsequently  presented  by  the 
trustees  of  the  debtor's  estate,  who  served 
notice  of  cause  against  the  order  granted  to 
the  first  petitioner,  which  notice  was  with- 
drawn, the  notice  of  withdrawal  making  no 
offer  as  to  costs.  Held,  that  the  petitioner 
was  entitled  to  his  costs  generally,  to  be  paid 

Sersonally  by  the  trustees. — In  re  Scott,  2  I. 
ur.  8.    (I.E.C.) 

10.  W.,  havinff  made  a  settlement  with  a 
general  power  of  revocation,  made  a  will  by 
which,  after  reciting  that  he  had  been  induced 
to  execute  the  settlement  contrary  to  his 
intentions,  and  that  it  was  fraudulently  ob- 
tained from  him,  he  directed  its  tmstees  and 
executors  to  use  their  best  exertions  and  take 
all  steps  necessary  to  have  the  deed  cancelled. 
He  then  disposed  of  the  property  included  in 
the  deed.  Held,  a  good  revocation  under  the 
power. 

In  a  suit  between  claimants  under  a  will 
and  an  inconsistent  deed  executed  by  the 
testator,  the  costs  are  not  to  be  paid  out  of  the 
assets,  on  the  ground  that  the  difficulty  was 
created  by  the  testator ;  but  are  subject  to  the 
ordinary  rule  in  adverse  suits. 

Costs  given  against  a  trustee  under  the  trust 
deed,  which  was  held  to  have  been  revoked, 
when  he  had  also  a  beneficial  interest,  and 
insisted  on  its  validity.  —  Irwin  y.  Rogers,  12 
I.  E.R.  169.    (C.) 

11.  A.,  who  was  deft,  as  acting  executor, 
died.  The  Court  gave  leave  to  the  ptf.  to 
amend,  by  making. the  other  executors  parties 
in  the  place  of  A.,  without  paying  A.'s  costs. — 
Bye  y.  Coftpinger,  12  L  E.  R.  814.    (R.) 

12.  A  lunatic  claimed  as  heir-at-law  of  T., 
who  had  devised  estates  to  trustees  for  charita- 
ble purposes  by  a  testamentary  instrument,  of 
which  the  validity  as-  a  will  was  impeached. 
A  suit  was  instituted.  An  issue  to  try  the 
validity  of  the  instrument  was  directed  as 
necessary  to  free  the  lunatic's  estate  from 
doubts.  The  trustees  were  directed  to  con- 
duct the  suit  as  ptfs.  The  verdict  was  against 
the  will.  Held,  that,  though  the  trustees  were 
not  entitled  to  their  costs  under  the  decree, 
yet  the  Court  could,  on  petition,  give  them 
their  costs  out  of  the  lunatic's  estate  .-^/n  re 
Tw-nUy,  12  I.  B.  R.  681.    (C.) 
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1.  When  trustees  have  presented  a  petition 
for  the  purpose  of  lodging  money  in  Court 
under  the  11  &  12  Fic,  c.  68,  they  need  not 
present  a  second  petition  in  order  to  ascertain 
the  costs.  The  trustees  should  retain  their 
probable  amount ;  and,  if  upon  taxation  any 
balance  remains  in  their  hands,  it  may  be 
lodged  in  Court  by  side-bar  order. — In  re 
Desmond,  2  I.  Jur.  21.     (R.) 

2.  An  executor  took  out  probate,  the  entire 
personal  estate  being  inclnaed  in  a  mortgage 
oy  the  testator.  A  bill  to  foreclose  was  filed 
by  the  mortgagee,  in  which  the  executor  ne- 
cessarily incurred  expense.  Heldy  on  appli- 
cation for  these  costs,  that  the  executor  was 
not  entitled  to  them  unless  there  were  per- 
sonal assets  after  payment  of  the  mortgage. — 
Marshall  r.  M'Areavy,  2  I.  Jur.  105.    (C.) 

3.  Trustees  of  real  estate,  upon  trust,  to 
sell  to  pay  prior  charges,  are  entitled  to  costs 
of  a  suit  to  carry  out  the  trusts ;  but  only  out 
of  the  surplus,  after  payment  of  the  charges. 

When  tne  fund  was  deficient,  the  Court  re- 
fused them  costs. —  White  v.  ViUiera^  3  I.  C. 
R-125.    (C.) 

4.  By  marriage  settlement,  £1000  were  set- 
tled in  trust  for  the  husband  and  wife  for  their 
lives,  and  the  life  of  the  survivor,  and  then 
for  all  and  every,  or  such  one  or  more,  exclu- 
sively of  the  other  or  others  of  the  children 
or  child  of  the  intended  marriage,  or  the  issue 
of  any  such  children  or  child  who  might  hap- 

Sen  to  die  leaving  such  issue,  at  such  ages, 
ays,  or  times  ;  and  if  more  than  one,  in  such 
shares  and  proportions,  &c.,  as  the  wife  should 
appoint ;  in  default,  as  the  husband  should 
appoint.  The  husband  covenanted  to  effect 
a  policy  upon  his  life,  and  to  assign  it  to  the 
trustees  upon  the  same  trusts.  There  were 
six  children.  The  wife  died.  The  husband 
appointed  the  fund  and  policy,  and  assigned 
his  life  interest  therein  to  the  eldest  daughter, 
who  had  lust  attained  age.  The  trustees, 
acting  under  the  advice  of  counsel,  refused 
to  transfer  the  fund  and  policy  to  the  ap- 
pointee. Circumstances  were  stated  in  their 
answer  calculated  to  excite  some  suspicion 
as  to  the  bona  fidu  of  the  appointment ;  but 
the  validity  of  the  appointment  itself  and  as- 
signment were  not  impeached.  Hdd,  that  the 
trustees  were  not  entitled  tq  the  costs  of  a  suit 
brought  against  them  by  the  daughter  to 
compel  the  transfer,  thouffh  they  were  not 
decreed  to  pay  the  costs  of  the  suit. — Mallei 
T.  Otbome,  2  I.  Jur.  N.  S.  72.    (C.) 

5.  A  trustee,  who  has  acted  fairly  and  bona 
fide,  will  not  be  deprived  of  his  costs  of  a  suit 
against  him  to  compel  him  to  account,  merely 
because  a  claim  made  by  him  has  been  dis- 
allowed in  the  office,  and  the  Master  has 
found  him  a  debtor  on  the  account,  if  the 
petitioner's  claim  against  him  has  been  greatly 
reduced. — Norrii  v.  Duckworth,  8  I.  Jur.  N.  8. 
188.    (R.) 

6.  The  trustees  of  a  bridge,  authorised  by 
statute  to  levy  a  sum  oat  of  the  county,  with 


the  approval,  and  in  accordance  with  a  reso- 
lution of  the  Grand  Jurv,  brought  into  Par- 
liament a  bill  to  enable  them  to  levy  a  further 
sum.  The  bill  was  thrown  out  by  the  Lords, 
for  non-compliance  with  the  standing  orders 
of  the  House.  Held,  that  the  trustees  could 
not  be  allowed  the  costs  of  the  bill. — TheAtt,- 
Gen.  V.  Le  Hunte,  8  I.  C.  R.  437.    (R.) 

7.  A  testator  named  his  wife  and  two  gen- 
tlemen, who  relinquished  the  office,  testa- 
tamentary  guardians  of  his  children.  The 
Court  appointed  their  mother  their  sole  guar- 
dian, who,  at  her  death,  desired  that  her 
executor  and  another  might  be  guardians. 
The  Court,  however,  nominated  the  two  gen- 
tlemen originally  named.  iTbe  executor  of  the 
mother,  in  accordance  with  her  wish,  opposed, 
though  unsuccessfully,  that  appointment.  Held, 
that  he  should  have  credit  lor  his  costs  in- 
curred in  that  opposition. —  Johnstone;  re 
Johnstones,  6  I.  Jur.  N.  S.  27.    (R.) 

8.  An  executor,  who  propounded  a  will,  was 
also  residuary  legatee.  The  residuary  clause 
would  pass  nearly  £6000.  The  will  was  drawn 
by  two  R.  C.  clergymen,  of  whom  one  was  a 
total  stranger  to  the  testator,  V.,  and  the 
other  was  the  executor's  son.  V.,  very  ad- 
vanced in  life,  died  the  day  after  the  execution 
of  the  wilL 

V.'s  sister  and  sole  next-of-kin,  who  im- 
peached the  entire  will,  had  been  privy  to  its 
drawing,  but  not  allowed  to  be  present.  The 
verdict  confirmed  the  will,  save  the  residuair 
clause,  which  it  condemned.  Held,  that  v. 
had  been  wilfully  misled  by  the  drawers 
touching  the  meaning  of  the  residuary  clause ; 
that  the  general  principle  regarding  execu- 
tors* costs  of  proving  a  will  did  not  apply; 
and  that  each  party  should  bear  his  own  costs. 
Setnble,  contra — If  the  ptf.  had  omitted 
from  his  pleading  the  residuary  clause,  or  if 
the  deft,  had  admitted  the  will,  except  that 
clause.— JTcZ/y  v.  K,,  6  I.  Jur.  N.  S.  227.    (P.) 

9.  When  executors  and  residuary  legatees 
under  an  earlier  will  impeached  a  later  one, 
on  the  grounds  of  incapacity  of  the  testatrix, 
and  undue  influence  and  fraud  practised  upon 
her,  and  not  only  failed  to  sustain  those  pleas, 
but  were  themselves  by  the  evidence  plainly 
guilty  of  fraud  and  contrivance  in  the  pre- 
paration of  the  earlier  will,  they  were  con- 
demned in  the  costs  of  the  suit,  though  they 
were  put  forward  to  sustain  charitable  gifts 
in  that  will.  Next-of-kin  being  also  legatees 
under  such  fraudulent  will,  and  not  impeach- 
ing it,  but  impeaching  the  last  will,  which  was 
decreed  for — refused  costs.  But  next-of-kin, 
not  being  legatees  in  and  impeaching  such 
will,  allowed  the  costs  of  the  pleadings,  &c. 
The  Court,  considering  it  unnecessary  for 
their  protection  to  appear,  none  of  the  next- 
of-kin  were  allowed  the  costs  of  the  trial  of 
the  issue. — Gamble  v.  Bobinson,  9  L  Jur.  N.  S. 
66.    CP.) 

10.  A.  devised  real  estate  in  trust  for  her 
husband,  for  his  life ;  and  directed  the  trustees 
to  sell  and  convey  the  property  absolutely  to 
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him  for  a  named  sum,  applicable  to  the  pur- 
poses of  the  will,  provided  that  he  declared, 
within  one  year  after  her  death,  that  he 
accepted  the  proposal. 

Semble — The  right  of  pre-emption  to  him 
was  a  gift.  The  trustees,  therefore,  were  not 
boand  to  make  oat  title  to  him,  nor  were 
they  entitled  to  receive,  out  of  A.*s  assets,  and 
to  the  prejudice  of  the  persons  entitled  to  the 
residue,  the  costs  of  making  out  title. 

Solicitors  having  been  employed  by  the 
trustees  to  make  out  the  title,  the  costs  were 
allowed  on  taxation  against  the  trustees,  per- 
sonally,  under  the   Solicitors  Act  (12  &   18 

Vic,  c.  63),  88.  8,  4. — In  re  Davison  ff  Torrens, 

17LC.  R.7.    (R.) 

1.  Costs  of  appearing  by  counsel  at  the 
argument  are  not  allowed  to  a  trustee  who 
has  brought  in  the  fund  under  the  Trustee 
Relief  Act,  when  all  the  beneficiaries  are  free 
from  disability,  and  the  case  has  been  fully 
argued  on  their  behalf,  although  the  contrary 
practice  prevails  in  England. 

The  costs  of  lodgment,  and  of  the  motion 
for  costs,  will  be  given. — Lockkarfs  Trust,  ex 
parU  Lady  Lockhart,  111.  Jur.  N.  S.  245.  (R.) 


XXX.  10.  n.  Exceptions,  Allowed  or  Overruled, 

2.  If  exceptions  to  the  report  be  argumen- 
tative, the  Court  will  visit  with  costs  the 
excepting  party. —  Vereker  v.  Lord  Gort,  1  I. 
E.  R.  176.    (C.) 

3.  When  objections  to  a  Master's  report 
are  filed  and  allowed,  if  the  objector  neglects 
to  get  a  Master's  order  for  payment  to  him  of 
the  costs  occasioned  by  the  objections,  and 
subsequently  moves  the  Rolls  for  payment  of 
those  costs,  he  must  pay  the  costs  of  the  mo- 
tion, even  though  allowed  the  costs  of  the 
objections. 

When  \)bjections  are  argued  in  the  office, 
the  Master  should  make  a  ruling  under  the  4 
&  5  TF.  4,  c.  78,  s.  12,  touching  the  costs.  If 
he  reserves  the  question  of  costs  the,  M.  R. 
will  not  make  any  order  concerning  them,  ex- 
cept upon  a  special  certificate  of  the  Master. 
—Pepper  V.  Foster^  6  I.  Jur.  177.    (R) 

4.  When,  on  exceptions  to  the  Master's  re- 
port, an  issue  is  directed,  upon  which  a  verdict 
favourable  to  the  excepting  party  is  given, 
the  ordinary  rule  respecting  the  costs  of  ex- 
ceptions applies,  and  each  party  must  bear 
his  own  costs  of  the  issue. — Nixon  v.  Dane,  6 
LC.  R.226.    (C.) 


ptf .  to  the  costs  of  putting  in  an  answer. — 
Downes  t.  Hogan,  2  I.  £.  R.  112.    (£.£.) 

7.  In  a  creditor's  suit  the  debtor's  heir-at- 
law,  who  has  been  decreed  costs  out  of  the 
surplus  fund,  cannot,  if  it  proves  deficient, 
have  them  a^^ainst  ptf. — hunt  v.  Bateman, 
Long.  &T.  379.    (E.E.) 

8.  Under  the  decree  in  an  administration 
suit,  the  inheritor's  solicitor  was  declared  en- 
titled to  be  paid  his  costs  out  of  the  surplus, 
if  any.  Held,  that,  under  the  special  circum- 
stances, he  was  entitled  to  his  costs,  though 
the  fund  proved  deficient. — Grey  v.  Mathews, 
3  I.  E.  R.  430 ;  Fl.  &  K.  309.    (R.) 

9.  When  the  heir-at-law,  being  made  a 
deft.,  impeaches  the  testator's  will  by  his  an- 
swer, although  the  decree  afterwards  establish 
the  will,  he  is  entitled  to  his  costs. — Wilson  y. 
Simpson,  7. 1.  E.  R.  336.    (E.E.) 

10.  A  bill  was  filed  in  this  Court  by  the 
conuzee  to  recover  the  amount  of  a  judgment, 
to  which  the  real  and  personal  representatives 
of  the  connzor  were  made  parties.  Held,  that 
the  defts.,  co-heiresses-at-law  of  the  conuzor, 
who,  by  their  answer,  did  not  claim  any  in- 
terest in  the  premises  affected  by  the  judg- 
ment, were  not  entitled  as  against  the  ptf.  to 
their  costs  of  the  suit ;  but  only  against  the 
surplus  fund  arising  from  the  sale  of  the  pre- 
mises decreed  to  be  sold. — Rutherford  v.  Cott- 
nam,  8  I.  E.  R.  391.    (E.E.) 

11.  The  heir-at-law  of  a  mortgagor  is  not 
entitled  to  his  costs  against  the  ptf.  in  a  cre- 
ditor's suit.— P«)»«r  V.  FosUr,  10  I.  E.  R.  362. 
(C.) 

12.  Although  an  heir-at-law  may  contest  an 
action  brought  to  recover  property,  which  he 
would  inherit  if  no  valid  disposition  had  been 
made  aliunde,  and  on  failing  will  generally  be 
entitled  to  his  costs,  when  he  abandons  his 
position  as  heir-at-law,  and  defends  in  a  dif- 
ferent capacity,  he  falls  within  the  rule  as  to 
ordinary  defts.,  and  the  costs  abide  the  event 
of  the  trial.— iyrencA  v.  F^  2  I.  Jur.  177.   (C.) 


XXX.  10.  V.  Heir-at-law:  Next-of-kin, 

6.  A  mortgagee's  infant  heir  is  entitled  to 
the  costs  incurred  on  a  reference,  under  the  1 
W,  4,  c.  60,— Earl  ofMiltown  v.  Lord  Trimles- 
ton,  Fl.  &  K.  338.    (R.) 

6.  A  bill  was  filed  to  recover  a  judgment 
debt  out  of  the  conusor's  real  and  personal 
estates.  Held,  that  deft.,  a  minor,  the  conu- 
sor's heiress-at-law,  was  not  entitled  as  against 


13.  v.,  having  produced  to  two  persons  a 
paper,  told  them  that  it  was  his  will,  and  re- 
quested them  to  witness  his  execution  of  it. 
The  paper  was  folded  so  that  only  a  blank 
space  at  the  bottom  was  visible  to  the  wit- 
nesses ;  the  writing,  if  any,  was  hidden. 

One  witness  deposed  that  he  saw  not  any 
trace  of  writing  inside  the  paper.  The  other, 
averring  that  it  contained  some  writing,  could 
not  say  what  that  writing  was. 

v.,  in  their  presence,  signed  his  name  on  the 
blank  portion.  They  attested  the  paper  in 
his  presence,  and  in  that  of  each  other.  Held, 
a  valid  will. 

The  next-of-kin  did  not  call  any  witnesses. 
Held,  that  they  were  entitled  to  their  costs 
out  of  the  estate. — Byrne  v.  Hogan,  6  I.  Jur. 
N.  S.  114.    (P.) 
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1.  The  executor  and  general  residaary  lega- 
tee allowed  the  mother  and  next-of-kin  of  the 
testatrix,  who  had  a  jointure  out  of  the  lands, 
to  enjoy  the  whole  profits  thereof  for  her  life, 
and  did  not  prove  the  will ;  and  the  mother 
took  out  letters  of  administration  to  her 
daughter  as  to  an  intestate.  In  a  suit  to 
prove  the  will  after  the  mother's  death — Hddj 
that  the  next-of-kin  of  the  testatrix  were  en- 
titled to  their  costs  of  seeing  it  formally 
proved. — GiltM  v.  Dickemon,  6  L  Jur.  N.  S. 
272.    (P.) 

2.  Next-of-kin,  caveators,  who  appeared, 
but  did  not,  plead,  are  not  liable  to  costs  at 
suit  of  an  executor  propounding  a  will,  and 
moving  to  dismiss  the  suit  for  want  of  a  plea. 
Cliffy.  JoMMy  6  I.  Jur.  N.  S.  824.    (P.) 

8.  When  the  heir-at-law  successfully,  resists 

frobate  of  a  will  of  real  estate,  the  Court  of 
'robate  has  no  jurisdiction  to  charge  the  real 
estate  with  the  costs  of  the  litigation. — New- 
Urn  V.  N,,  13  I.  C.  R  246 ;  7  I.  Jur.  N.  S.  129. 
(C.A.) 

4.  An  heir-at-law,  who  fails  to  establish  the 
contents  of  an  alleged  lost  will,  is  not  ex- 
empted from  costs,  though  he  swears  that  he 
propounded  the  will  from  representations 
maae  to  him  touching  its  validity,  which  re- 
presentations he  believed. 

A  will  propounded,  and  impeached  only  by 
a  plea  alleging  a  later  will,  cannot  be  decreed 
for  unless  some  evidence  of  execution  be 
given;  an  affidavit  will  suffice. —  WUtMyf,  FT., 
7  L  Jur.  N.  S.  892.    (P.) 

5.  When  a  will  of  an  aged  person  was  drawn 
from  instructions  taken  by  her  spiritual  ad- 
viser, who,  though  not  taking  any  beneficial 
interest  under  it,  yet  took  most  extensive 
fiduciary  powers  as  sole  trustee  and  executor 
for  the*  benefit  of  the  next-of-kin;  and  an 
alleged  memorandum  containing  such  instruc- 
tions was  not  forthcoming ;  and  the  will  was 
drawn  from  such  memorandum  by  the  attor- 
ney of  the  clergyman,  who  did  not  see  the 
testatrix  in  reference  thereto,  nor  witness  it ; 
and  the  draft  made  by  the  attorney  was  not 
shown  to  the  testatrix  nor  produced  at  the 
trial,  the  Court  gave  the  next-of-kin  their 
costs  out  of  the  estate,  though  the  will  was 
esUblished.— JTeo^A  v.  Wail,  9  L  Jur.  N.  S. 
418.    (P.) 

6.  The  rule  of  the  Prerogative  Court  as  to 
favourinff  next-of-kin  as  to  costs  still  holds  ; 
and  therefore  in  this  case,  on  account  of  the 
great  age  of  the  testator  and  the  peculiar 
position  of  the  principal  legatee,  the  Court 
thought  the  next-of-kin  should  be  excused 
from  paying  costs,  though  they  had  pleaded 
incapacity  and  undue  influence,  and  withdrew 
from  the  case  during  its  progress. — Dovm  v. 
iised;  9  I.  Jur.  N.  S.  89.    (t.) 

7.  An  heir-at-law  who  pleaded  fraud  and 
undue  influence  as  to  the  making  of  a  codicil, 
and  did  not  make  due  enquiries  of  the  drawer 
of  the  will  and  others  as  to  the  circumstances; 


and  who  put  forward  a'wltneu  whose  evidence 
was  palpably  untrue,  and  known  to  be  so  by 
the  deft.,  who  failed  altogether  in  his  opposi- 
tion ;  was  condemned  in  costs.  An  heir-at- 
law  stands  on  the  same  g^und  as  to  costs  as 
a  next-of-kin. —  Campbell  v.  C,  9  I.  Jur.  N.  S. 
96.    (P.) 

8.  Next-of-kin,  legatees  under  a  fraudulent 
will,  not  impeaching  it;  but  impeaching  a 
later  will,  which  was  decreed  for;  refused 
costs. 

Next-of-kin,  not  legatees  in,  but  impeach- 
ing the  fraudulent  will,  allowed  costs  of  the 
pleadings,  &c.  The  Court,  considering  it  un- 
necessary for  their  protection  to  appear,  none 
of  the  next-of-kin  were  allowed  costs  of  the 
trial  of  the  issue. — GwnbU  v.  Robinson,  9  I. 
Jur.  N.  S.  66.    (P.) 

9.  A  legatee,  who  is  next-of-kin,  impeach- 
ing as  legatee  a  later  will,  because  of  want  of 
capacity  or  undue  influence,  and  failing,  is,  in 
general,  liable  to  costs. 

Next-of-kin  are  more  favoured  regarding 
costs. 

Three  wills,  differing  materially  from  each 
other,  were  written  within  four  days.  The 
latest  will  was  established ;  but  the  next-of- 
kin,  who  had  intervened,  got  his  costs. — DoyU 
V.  Leary,  10  I.  Jur.  N.  S.  68.    (P.) 


XXX.  10.  w.  Husband  and  Wife, 

10.  Bill  to  foreclose  a  mortgage  vested  in 
trustees  ^or  a  wife's  separate  use.  The  hus- 
band was  made  a  deft.  Held,  that  he  was 
entitled  to  his  costs  out  of  the  fund. — Dillon 
V.  McCarthy,  8  I.  E.  B.  192.    cE.E.) 

11.  When  a  bill  filed  bv  husband  and  wife  is 
dismissed  with  costs,  the  husband  is  alone 
liable  for  the  costs,  although  the  bill  related 
exclusively  to  the  separate  property  of  the 
wife.— Hacifecf<  v.  FarreU,  4  I.  E.  B.  516.    (R.) 

12.  When  husband  and  wife  file  a  bill  re- 
specting the  real  propertv  of  the  wife,  and 
the  husband  dies  before  the  decree,  the  wife 
surviving  is  not  liable  for  the  costs  of  this 
suit.— JoAiUKm  V.  Biron,  6  I.  £.  R.  164.    (£.£.) 

18.  When  the  entire  of  a  fund  in  Court  being 
the  wife*s  chose  in  action^  is  put  under  settle- 
ment for  the  benefit  of  the  husband  and  wife, 
and  their  issue,  the  costs  of  the  settlement, 
&c.,  cannot  be  paid  out  of  the  fund,  but  must 
be  defrayed  by  the  husband. — Harpur  v.  Ball, 
8  I.  E.  R.  680.    (R.) 

14.  In  a  proceeding  in  which  a  married 
woman  and  her  husband  are  co-ptfs.  or  co- 
petitioners,  a  sequestration  cannot  issue  for 
costs  against  her  separate  estate.  Semble — It  Is 
otherwise  if  she  sues  by  her  next-of-kin.  — 
Keogh  V.  Cathcart,  12  I.  E.  R.  216.  (C.)  — 
[Revg.  the  Rolls  decision ;  11 1.  E.  R.  280. J 

16.  A  person  having  instituted  proceedings 
in  the  Consistorial  Court  to  obtain  probate  of 
a  pretended  will ;  Maria  D.,  a  married  woman. 
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who  was  entitled  to  administration  as  next- 
of-kin  of  £.  (in  the  event  of  the  will  being 
defeated),  employed  the  ptfs.,  who  were  proc- 
tors, to  appear  in  her  behalf.  D.,  the  hus- 
band, had  no  property ;  but  his  wife  had  con- 
siderable separate  estate,  and  both  wife  and 
husband  signed  the  proxy,  authorising  the 
ptfs.  to  act  in  the  progress  of  the  suit.  The 
evidence  showed  that  the  wife  was  active  dur- 
ing its  progress ;  and  two  petitions  were  pre- 
sented by  her,  stating  that  she  had  employed 
the  ptfs  as  her  proctors,  and  requiring  to  have 
their  costs  taxed,  offering  to  pay  same  when 
ascertained.  On  a  bill  filed  to  have  the  costs 
as  against  the  wife's  separate  estate — Eddy 
that  the  ptfs.  were  entitled  to  have  their  costs 
as  against  the  wife's  separate  estate. 

That  a  deft,  could  not  refer  to  the  con- 
tents of  a  bill  as  originally  filed,  to  show  that 
the  ptfs.  then  made  a  case  entirely  different 
from  that  in  the  amended  bill,  now  at  issue 
between  the  parties. 

That  the  costs  of  such  parts  of  the  ptfs. 
bill  as  were  altered  by  amendments,  was  a 
matter  for  taxation. — Swijl  v.  DormtUan.  2  I. 
Jur.  198.    (C.) 


XXX.  10.  X.  Incumbrancers:    Mortgagor    and 
JHortgagee,  Legal  and  Equitable, 

1.  Semble — ^When  a  supplemental  suit  is  ne- 
cessitated by  a  judgment  creditor's  refusal  to 
permit  his  demand  to  be  proved  under  the  de- 
cree at  the  estate's  expense,  he  will  be  com- 
pelled to  pay  the  costs  of  the  supplemental 
BvdU^AverallY,  Wade,  S.  &  Sc,  899,  n.    (R.) 

2.  If  judgment  creditors,  knowing  that  the 
fund  cannot  reach  them,  necessitate  the  filing 
of  a  supplemental  bill  against  them,  they  will 
not  get  their  costs  in  that  suit. 

Semble — ^They  will  be  compelled  to  pay  the 
costs  occasioned  by  such  vexatious  conduct. — 
Barrett  v.  Bermingham,  S.  &  Sc.  419.    (R.) 

• 
8.  In  an  incumbrancer's  suit  in  Ireland — 
Held,  that,  according  to  the  practice  in  Ire- 
land, ptfs.  were  entitled  to  costs  only  in 
eaual  priority  with  their  demands. — Peyton  v. 
M'Dermott,  1  Dr.  &  Wal.  198.    (C.) 

4.  Costs  of  assigning  a  judgment  to  a  trus- 
tee of  a  conuzee  for  family  purposes,  to  which 
assignment  the  conuzor  was  not  a  party,  are 
not  chargeable  against  the  conuzor. — iXArcy 
V.  Burke,  2  I.  E.  R.  1.    (C.) 

6.  Ptf.,  one  of  manv  creditors  in  a  composi- 
tion deed,  having  filed  a  bill  to  carry  its  trusts 
into  execution,  was  obliged  to  make  all  the 
parties  to  the  deed,  and  the  several  scheduled 
creditors,  who  had  refused  to  join  as  co-ptfs. 
defts.  Held,  that,  although  the  suit  was  al- 
together for  the  defts.'  benefit,  and  the  fund 
had  been  rendered  available  by  ptf.'s  exer- 
tions, yet,  according  to  the  settled  practice  of 
the  Court,  ptf.  was  entitled  to  his  costs  only 


in  equal  priority  with  his  demand. — To:yhr  v. 
Gorman,  1  Dr.  &  Wal.  235,  n.    (C.) 

6.  Incumbrancers  on  a  life  estate,  necessary 
parties  to  a  suit  to  sell  the  inheritance  to  pay 
off  charges  prior  to  that  life  estate,  are  en- 
titled to  their  costs  only  against  that  Ufe 
estate,  not  against  ptfs.  generally. — Enni$'  v. 
Brady,  1  Dr.  &  Wal.  720.    (C.) 

7.  If  the  mortgagee  of  lands,  subject  to  an 
annuity,  files  a  bill  to  foreclose,  and  makes  the 
annuitant  a  party,  the  bill  will  be  dismissed 
with  costs  as  to  the  annuitant,  because  he  is 
not  a  necessary  party. — Paynes  v.  Creagh,  2 
I.E.  R.  190.    (C.) 

8.  In  a  foreclosure  suit,  the  provisional 
assignee  having  been  made  a  deft,  in  conse- 
quence of  the  insolvency  of  one  of  the  mort- 
gagors, was  declared  entitled  to  his  costs 
against  the  ptf.,  the  latter  to  have  them  over 
against  the  fund. — Sproule  v.  Oats,  2  I.  E.  R. 
823.    (E.E.) 

9.  In  a  suit  to  foreclose  a  mortgage  after 
the  death  of  the  mortgagee,  it  appeared  that 
the  mortgagee  had  bequeathed  the  mortgage 
debt  in  different  portions  to  several  persons. 
Amongst  these,  £2000  had  been  bequeathed 
to  A.  and  B.,  and  the  survivor  of  them,  his 
executors,  &c.  The  personal  representative  of 
the  survivor  had  been  made  a  deft.,  and  £2000 
were  reported  due  to  him.  Held,  that  he  was 
entitled  to  be  paid  his  costs  according  to  the 
priority  of  his  demand,  notwithstanding  that 
the  general  rule  of  the  Court  in  foredosure 
suits  was,  to  allow  only  one  set  of  costs  against 
the  inheritance. — Cane  y,Brownriggand  others, 
2  1.  E.  R.418.    CE.E.) 

10.  When  a  bill  was  filed  to  foreclose  a 
mortgage  vested  in  trustees  for  the  separate 
use  of  ti/emme  covert,  the  husband,  having  been 
made  a  deft.,  was  held  entitled  to  his  costs 
out  of  the  fund,— DiUon  v.  McCarthy,  3  I.  E. 
R.  192.    (E.E.) 

11.  The  value  of  a  settled  estate  being  less 
than  the  sum  charged  thereon  for  younger 
children's  portions,  the  inheritor  filed  a  bill 
against  the  younger  children  for  a  sale  of  the 
estate,  and,*at  the  final  hearing,  asked  for  his 
costs  in  priority  to  their  demands.  Held,  that 
in  the  absence  of  any  agreement  to  that  effect 
he  was  not  entitled  to  them :  overruling  Head 
V.  Massey,  2  Moll.  467,— Hughes  v.  Na^  8  L 
E.  R.496.    (E.E.) 

12.  The  costs  of  incumbrancers  upon  a  fund 
charged  upon  an  estate  are  to  be  borne,  not 

by  the  estate,  but  by  the  fund.    v.  Henry, 

81.  E.  R.  493.    (E.E.) 

13.  Qucere — Is  a  mortgagee  entitled  to  the 
costs  of  a  foreclosure  suit,  prosecuted  by  him 
after  a  notice  from  the  assignee  of  the  mort- 
gagor, a  bankrupt,  requiring  him  to  proceed  to 
sell  the  mortgaged  premises  under  the  G.  O.  in 
bankruptcy  of  1832  ?  Held,  that  the  mortga- 
gee was  entitled  to  the  costs  of  the  suit,  the 
notice  from  the  assignee  not  offering  to  pay 
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him  the  costs  incarred  up  to  the  time  of  its 
senrice  on  him. — Bernard  v.  Sadlier,  4  I.  £.  R. 
61.    (E.E.) 

1.  In  1817  the  deft,  confessed  a  judgment; 
and  in  1821  mortgaged  his  estate  as  an  addi- 
tional security  for  the  sum  due  on  the  judg- 
ment. The  mortgagee  filed  a  hill,  and  ob- 
tained a  decree  for  a  foreclosure  and  sale,  no 
incumbrances  being  proved  under  the  decree 
to  account.  The  purchaser  under  that  decree 
having  objected  to  the  title,  on  the  ground  of 
the  existence  of  judgments  prior  to  the  mort- 
gage, the  mortgagee  called  on  the  judgment 
creditors,  by  notice,  to  prove  their  demands 
under  the  decree ;  or  that  he  would  file  a  sup- 
plemental bill  against  them,  and  seek  to 
charge  them  with  the  costs  thereof.  Several 
creditors  proved  accordinsly.  The  fund  was 
insufficient  for  payment  of  the  demands  proved. 
Held,  that  the  ptf.  was  not  entitled  to  the 
costs  of  the  suit  up  to  the  final  decree  in  the 
priori tv  of  his  judgment. 

SembU — ^That  as  the  conuzor  of  the  judg- 
ment was  alive,  he  would  have  been  entitled 
to  the  costs  of  the  suit  in  the  priority  of 
his  judgment,  had  the  judgment  creditors 
voluntarily  come  in  under  the  decree,  and 
sought  to  have  the  benefit  of  it. — Cooke  v. 
Campbeil,  i  L  E.  R,  iSl,    (E.E.) 

2.  A  mortgagee,  after  his  mortgage  is  for- 
feited, executes  several  sub-mortgages,  and 
files  a  bill  of  foreclosure,  making  the  sub- 
mortgagees defts.  Heldy  that  he  is  entitled 
to  the  costs  of  the  sub-mortgagee  against  the 
estate.— 5miM  V.  Chichester,  4  I.  E.  R.  680;  1 
Con.  &  L.  486 ;  2  Dr.  &  War.  393.    (C.) 

8.  The  bill  In  a  suit  to  raise  the  arrears  of 
a  jointure,  and  to  have  it  decreed  well  charged 
upon  lands,  contained  the  usual  prayer  for 
a  sale ;  but  there  was  no  prospect  of  the  an- 
nual rents  not  being  sufficient  for  the  pay- 
ment of  an  arrears  and  the  accruing  gales. 
Hekl,  that  the  ptf.  should  pay  the  costs  of 
making  prior  creditors,  who  would  have  been 
necessary  only  in  the  event  of  a  sale,  parties. 
Locke  V.  Darley,  2  Dr.  &  War.  266  ;  1  Con.  & 
L.406.    (C.) 

4.  An  insolvent  mortgagor's  executor  is 
not  entitled  to  his  costs  against  plaintiff  in 
an  ordinary  suit  for  foreclosure  and  sale. — 
Chrace  v.  Lord  Mountmorrisj  2  Dr.  &  War.  432. 
(C.) 

5.  The  costs  of  incnmbrancers,  or  their 
trustees,  who  are  declared  entitled  to  costs, 
are  to  be  paid  out  of  the  fund  according  to 
their  priorities,  in  the  first  instance;  and  if 
the  fund  be  deficient,  the  ptf.  mav  then  be  re- 
quired to  pay  them. — Hall  v.  Hilt,  2  Con.  &  L. 
186  ;  8  Dr.  &  War.  69 ;  6  L  E.  R.  11.    (C.) 

6.  The  provisional  assignee  of  a  bankrupt 
mortgagor  is  not  entitled  to  his  costs  against 
the  mortgagee,  the  ptf.  in  a  foreclosure  suit. 
--Hughes  v.  Kelly,  2  Con.  &  L.  228 ;  3  Dr.  & 
War.  482.    (C.) 


7.  At  the  time  of  the  sale,  the  lands  were 
subject  to  a  mortgage.  The  purchaser  re- 
tained the  purchase-money,  to  pay  incum- 
brances affecting  the  estate.  The  mortgagee 
afterwards  filed  a  bill  against  the  assignee  of 
the  vendee,  to  foreclose  and  sell.  That  suit 
was  compromised  by  the  mortgagee  going  into 
possession.  Held,  that  the  mortgagee's  costs 
in  that  suit  were  to  be  paid  with  his  demand 
out  of  the  estate,  and  not  out  of  the  paid 
purchase-money. — Croly  v.  CaUaghan^  6 1.  £.  R. 
26.    (E.E.) 

8.  After  a  decree  to  account  in  a  foreclosure 
suit  instituted  by  a  puisne  mortgagee  against 
a  prior  mortgagee  and  mortgagor,  the  prior 
mortgagee  (in  whom  the  legal  estate  was 
vested)  assigned  his  mortgage  to  R.,  who, 
upon  his  maniage,  assigned  it  to  the  trustees  of 
his  settlement.  The  ptf.  filed  a  supplemental 
bill  against  R.  and  the  persons  claiming  under 
his  settlement.  Held,  that  the  prior  mortga- 
gee was  entitled  to  his  costs  up  to  the  time  of 
the  assignment  of  the  mortgage,  but  not  to 
the  costs  of  appearing  unon  the  final  hearing ; 
and  that  the  defts.  to  tne  supplemental  bill 
were  entitled  to  the  costs  of  that  suit  and  to 
the  costs  in  the  original  suit,  subsequent  to  the 
assignment  of  the  mortgage,  in  the  same  pri- 
or itv  with  their  demand. 

The  mortgagor  was  discharged  as  an  insol- 
vent, and  his  assignee  was  made  a  party  to 
the  suit.  He  died,  and  a  new  assignee  was 
appointed,  who  was  made  a  party,  and  ap- 
peared by  the  same  attorney  as  the  former 
assignee.  Held,  that  the  new  assignee  was 
entitled  to  his  own  costs  and  those  of  the 
former  assignee. — Lahey  v.  BeU^  6  I.  E.  R. 
107.    (E.E.) 

9.  In  a  foreclosure  suit,  the  mortgagor 
having  been  discharged  under  the  Insolvent 
Debtors  Act,  «and  the  provisional  assignee 
being  a  deft.,  the  Court  refused  to  order  the 
ptf.  to  pay  and  add  to  his  demand  the  costs 
of  the  provisional  assignee,  as  such  deft. — 
Betham  v.  Mitchell,  6  I.  E.  R.  218.    (R.) 

10.  A  mortgagee  who,  after  the  mortgagor's 
bankruptcy,  unnecessarily  files  a  bill  to  tort- 
close,  will  not  get  more  costs  than  he  would 
have  been  entitled  to  by  proceeding  in  the 
bankruptcy  matter.  Hogan  v.  Baird,  4  Dr.  & 
War.  296.    (C.) 

11.  In  a  suit  instituted  before  the  G.  R.  of 
June  1842,  ptfs.  having  served,  with  subpoena 
to  hear  judgment,  judgment  creditors,  defts. 
who  were  not  in  possession  by  receivers,  were 
decreed  to  pay  the  costs  of  their  appearing, 
and  not  to  have  them  over. 

The  judgment  creditors,  if  they  appeared 
without  subpoena,  should  bear  their  own  costs. 

Such  of  them  as  had  answered  since  that 
Rule,  decreed  to  pay  their  own  costs,  unless 
they  had  been  served  with  a  notice  to  press, 
in  which  case  ptfs.  were  decreed  to  pay  them. 

Judgment  creditors,  having  receivers,  en- 
titled to  answer  and  appear,  and  to  have  their 
costs. — Bank  of  Ireland  v.  G'MaUey,  7  I.  E.  R. 
121.    (C.) 


[PRACTICE— COSTS.] 


871 


1.  Costs  given  against  a  party  who,  by  his 
want  of  caution  in  settling  an  estate,  without 
ffiving  notice  that  it  was  subject  to  a  prior 
demand,  rendered  necessary  a  suit  by  the 
prior  incumbrancer  to  establish  his  rights. — 
Wi$t  T.  FT.,  2  Jon.  &  L.  408.    (C.) 

2.  Mortgagee's  solicitor,  at  the  time  of  the 
loan,  perused  the  title-deeds,  and  was  paid 
the  costs  therefor  by  the  mortgagor.  After 
the  decree  for  sale  in  the  mortgage  cause,  the 
same  solicitor  prepared  the  abstract  of  title 
under  the  138th  G.  O.,  which,  though  dedu- 
cing the  title  to  the  time  of  sale,  did  not 
contain  any  new  deeds.  The  Master  having 
refused  to  allow  the  costs  of  perusing  the 
deeds,  the  Court  refused  to  direct  him  to 
review  his  taxation. — Scott  v.  King^  7  I.  £.  R. 
483.    (R.) 

8.  Costs  of  raising  a  family  charge  under  a 
power,  but  not  of  the  suit  to  raise  it,  given  out 
of  the  estate.— 6rreene  v.  G.,  8  I.  E.  R.  473; 
2  Jon.  &  L.  629.    (C.) 

4.'  Costs  rendered  necessary  by  assignments 
of  family  charges  are  not  subject  to  tne  same 
rule  as  in  mortgage  cases.  They  must  be 
borne  by  the  charge  assigned,  and  not  by 
the  estate. — Stewart  v.  Ikmegal,  8  I.  £.  R. 
621 ;  2  Jon.  &  L.  636.   (C.) 

5.  Costs  of  a  redemption  suit  against  a 
mortgagee  in  possession,  given  him  up  to 
answer,  and  against  him  for  the  rest  of  the 
suit,  when  the  sum  due  at  the  filing  of  the 
bill  was  only  £10;  the  balance  afterwards 
against  him ;  and  his  conduct  vexatious. — 
Snagg  v.  Frith,  9  I.  E.  R.  286 ;  3  Jon.  &  L. 
883.    (C.) 

6.  A  person  who  opened  a  sale  with  the 
assent  of  the  parties,  for  the  purpose  of  pre- 
venting a  sacrifice  of  the  property,  but,  being 
outbid,  was  not  the  purchaser,  allowed  the 
costs  of  opening  the  sale,  on  the  ground  of 
having  benefited  the  estate. —  Cuffe  v.  Y(nmg, 
9LKR.476.    (R) 

7.  In  a  creditor's  suit  a  puisne  incumbran- 
cer, who  is  a  necessary  party,  and  against 
whom  a  decree  is  made,  but  who,  from  the 
suit's  frame,  cannot  have  relief  under  the 
decree,  is  not  entitled  to  his  costs  against 
ptf . ;  ptf .  to  have  them  over  with  his  demand 
out  of  the  estate. 

The  dictum  of  the  M.  R.  in  Croker  v.  Copley, 
2  Moll.  471,  denied  to  be  law.— Jbyc«  v.  Ve 
MoUyn$,  9  I.  E.  R.  676 ;  8  Jon.  &  L.  698.  (C.) 

8.  An  overpaid  mortgagee,  puisne  to  the 
ptf.,  has  no  right  to  his  costs,  though  not 
paid  off  at  the  time  of  putting  in  his  answer. 
--Mtrtdyth  v.  Crud,  1 1.  Jur.  210.    (C.) 

9.  When  a  prior  incumbrancer  obtains  an 
order  in  an  Exchequer  cause  for  a  receiver, 
he  will  not  be  allowed  the  costs  of  a  motion 
for  discharging  a  receiver,  appointed  by  a 
puisne  judgment  creditor  in  this  Court,  out 


of  the  funds  In  the  receiver's  hands. — Murray 
V.  Snyers,  2  I.  Jur.  164.    (R.) 

10.  A  deft,  who  had  been  ordered  to  ac- 
count for  the  produce  of  a  policy  of  insurance, 
in  terms  absolutely  assigned  to  him,  but  held, 
under  the  circumstances,  to  have  been  assigned 
by  way  of  mortgage,  decreed  his  costs  as  in 
an  ordinary  redemption  suit,  and  also  the 
costs  of  proceeding  for  the  amount  of  the 
policy.— i/ttr;)Ay  v.  Taybr,  1  I.  C.  R.  92  ;  3  I. 
Jur.  85.    (C 


T 


11.  In  a  suit  for  an  account,  foreclosure,  and 
sale,  by  a  ptf.  having  two  incumbrances  upon 
the  estate,  he  is  not  entitled  to  all  his  costs  of 
suit  in  priority  with  his  elder  incumbrance ; 
but  shall  be  decreed  his  costs  of  suit  in  prio- 
rity with  that  incumbrance,  save  so  far  as 
they  are  occasioned  by  his  puisne  incum- 
brance ;  and  the  costs  so  occasioned  he  shall 
be  decreed  to  have  in  priority  with  the  puisne 
incumbrance. — Handcock  v.  jbT.,  1  I.  C.  R.  444. 
(C.) 

12.  The  legal  estate  of  a  mortgage  was  vested 
in  two  trustees,  one  of  whom  was  out  of  the 
jurisdiction.  The  Court,  in  order  that  the 
mortgage  might  be  reconveyed  to  the  mort- 
gagor, pursuant  to  a  decree  in  a  foreclosure 
suit,  made  an  order  under  the  Trustee  Act 
that  the  mortgage  should  vest  in  the  other 
trustee  solely,  and  directed  the  costs  of  the 
petition  to  be  costs  in  the  suit. — Corker  v. 
Ryan,  3  I.  C.  R.  662 ;  6  I.  Jur.  238.    (R.) 

13.  A  mortgagee  in  possession  brought  an 
action  for  rent,  which  proved  abortive,  be- 
cause brought  in  the  name  of  a  party  who 
had  no  legal  title  to  the  rent,  and  against 
a  party  who  was  not  legally  liable  to  pay  it.  A 
consent  was  entered  into,  by  which  it  was 
agreed  that  the  record  should  be  withdrawn, 
that  each  party  should  abide  his  own  costs, 
and  that  the  ptf.  should  not  bring  any  other 
action  for  the  rent.  Held,  in  a  suit  to  charge 
the  mortgagee  with  wilful  default,  that  he 
.was  not  chargeable  with  the  rent,  which  he 
had  failed  to  recover,  as  the  consent  did  not 
release  the  rent,  and  afforded  no  defence 
to  the  recovery  of  rent  at  law  or  equity ;  but 
that,  as  the  action  had  failed  by  the  neglect 
of  the  mortgagee,  he  was  not  entitled  to  cre- 
dit in  the  account  between  him  and  the  mort- 
gagor for  the  costs  of  the  action. — Burke  r. 
O'Connor,  4  I.  C.  R.  418.    (R.) 

14.  A  decree  made  on  a  bill  filed  by  a  judg- 
ment creditor,  In  the  lifetime  of  the  conusor, 
ordered  the  ptf.,  within  twelve  months,  to 
redeem  a  prior  mortgage  of  1838;  and  that.  In 
default,  the  bill  should  stand  dismissed,  with 
costs,  as  against  the  mortgagee.  If  the  ptf. 
redeemed,  the  decree  directed  a  sale  to  pay 
incumbrances.  The  decree  was  not  made  up. 
The  ptf.  did  not  redeem  the  mortgage ;  but 
before  the  twelve  months  for  redemption  ex- 
pired, presented  to  the  I.  E.  Court  a  petHlon 
to  sell  the  lands.  No  further  proceeding  was 
taken  In  the  Chancery  cause.  Held,  that 
neither  the  ptf.  nor  the  mortgagee  had  a 
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right  to  be  paid  their  costs  in  that  cause 
out  of  the  money  obtained  for  the  lands  in 
the  I.  E.  Court. — In  re  Ashe,  6  I.  C.  R.  305. 
(P.C.) 

1.  A  mortgagee  refused  to  join  in  a  con- 
veyance of  lands  purchased  by  the  Poor-law 
Commissioners,  under  their  powers.  Held, 
that  this  refusal  did  not  disentitle  the  mort- 
gagor to  any  part  of  the  costs  necessarily 
incurred  by,  and  payable  to  him,  under  the 
provisions  of  the  Lands  Clauses  Consolida- 
tion Act  1846.— O'BriVn  v.  The  Poor-law  Com- 
missionerSy  2  I.  Jur.  N.  S.  97.    (R.) 

2.  D.,  a  party  in  an  administration  suit,  had 
a  jointure  charged  on  the  testator's  real  es- 
tate ;  and  was  also  interested  in  the  surplus 
of  his  real  and  personal  estate.  Heid,  that 
D.  was  entitled  to  have  in  the  priority  of  the 
jointure  only  the  costs  incurred  in  respect  of 
her  jointure,  and  not  the  costs  incurred  in 
respect  of  her  interest  in  the  surplus. — Guin- 
ness V.  Darky,  6  I.  C.  R.  21 ;  2  I.  Jur.  N.  S. 
401.    (C.A.) 

8.  A  mortgagee  in  possession  must  pav  the 
costs  of  a  redemption  suit  against  him,  if  it  is 
found  that,  at  tne  time  of  its  institution,  a 
balance  was  due  to  the  mortgagor. 

The  mortgagee  in  possession  of  a  several 
fishery  refused  to  surrender  the  premises  to- 
the  mortgagor  until  he  gave  a  promissory  note 
and  a  guarantee  for  the  amount  claimed  by 
the  mortgagee  to  be  due.  In  a  suit  by  the 
mortgagor  against  the  mortgagee  for  an  ac- 
count, and  for  damages  caused  by  negligent 
fishing  of  the  weir,  a  balance  was  found  to 
have  been  due  to  the  mortgagor  when  posses- 
sion was  given  up ;  but  the  claim  for  damages 
was  disaUowed.  Held,  that  the  mortgagee 
should  pay  the  costs  of  the  suit,  but  was  en- 
titled to  the  costs  of  those  parts  thereof  in 
which  he  had  succeeded. — 0*NeiU  v.  Innes,  16 
L  C.R.  627.    (C.) 

4.  The  ptf.'s  solicitor  in  a  mortgage  suit, 
being,  as  the  mortgagee's  executor,  a  co-ntf ., 
was  only  allowed  costs  out  of  pocket. — Ma- 
cartney V.  Dickey,  16  I.  C.  R.  409.    (R.) 


XXX.  10.  X.*  Incumbered  Estates  Court.  See 
Practice,  LIV.  a.  Landed  Estates 
Court. 


XXX.  10.  y.  Infant :  Prochein  Ami :  Guardian, 

6.  The  Remembrancer  having  been  appoint- 
ed guardian  to  a  minor  deft.,  upon  process  of 
contempt  for  want  of  an  appearance,  the 
Court,  upon  motion  of  the  minor  by  her 
mother  and  testamentary  guardian,  gave  her 
liberty  to  answer  by  her  testamentary  guar- 
dian, *'  paying  the  costs,  as  offered  by  the 
deft.'s  notice  of  the  80th  January,  the  costs  to 
be  paid  within  a  week  after  taxation,  and  the 
answer  to  be  filed  within  a  week  after  the 
payment  of  such  costs."  The  notice  of  the 
80th  Jan.  had  been  served  by  the  mother.  The 
minor's  answer  was  afterwards  filed  and  ac- 


cepted, the  costs  not  having  been  paid.  The 
Court  made  an  order  for  an  attachment 
against  the  guardian  for  non-payment  of  those 
costs. — Braay  v.  Finnegan,  Jon.  &  Ca.  426. 
CE.E.) 

6.  The  infant  heir  of  a  mortgagee  is  en- 
titled to  the  costs  incurred,  on  the  reference 
under  the  I  W.  4,  c.  60. — Earl  of  MUtoum  v. 
Lord  Trimleston,  Fl.  &  K.  388.     (R.) 

7.  The  tenant  of  a  minor's  estate  obtained 
an  order  of  reference  respecting  renewal  of  his 
lease.  The  order  directed  (inter  alia^  that  the 
minor's  costs  of  the  reference  should  be  paid 
by  the  tenant.  On  the  reference,  the  minor's 
guardian  insisted  that  the  tenant  was  not  en- 
titled to  renew  without  paying  renewal  fines. 
A  protracted  litigation  ensued,  which  trebled 
both  parties'  costs  of  the  reference.  It  ap- 
peared that  the  tenant  was  entitled  to  renew 
without  paying  a  fine ;  and  that,  for  several 
years,  he  had  been  paying,  in  his  own  wrong, 
on  account  of  renewal  fines,  sums  amounting 
to  £800.  Held,  that  the  guardian  should  exe- 
cute the  renewal  without  requiring  pajrment 
of  the  costs  of  the  reference. — Campbell  v. 
Bryan,  2  I.  E.  R  64.    (R.) 

8.  A  bill  was  filed  to  recover  the  amount  of 
a  judgment  debt  out  of  the  conuzor's  real  and 
personal  estate.  The  deft.,  a  minor,  was  the 
conuzor's  heiress-at-law.  Held,  that  she  was 
not  entitled  as  against  ptf .  to  costs  of  putting 
in  an  answer. — Dcwnes  v.  Hogan,  2  I.  E.  £ 
112.    (E.E.) 

9.  A  receiver  having  applied  to  the  Court 
for  a  reference  to  the  ££ister  as  to  the  liability 
of  a  lunatic  to  renew  the  lease  of  the  land 
over  which  the  receiver  was  appointed,  was 
ordered  to  pay  the  costs  of  the  enquiry,  as  he 
had  not  previously  applied  to  the  committee 
to  make  the  application  to  the  Court. — In  re 
DooUm,  2  Con.  k  L.  282  ;  8  Dr.  &  War.  442. 
(C.) 

10.  Wherever  costs  are  awarded  to  be  paid 
by  minors,  the  necessary  meaning  of  the  de- 
cree is,  that  they  shall  be  paid  by  the  person 
liable  by  law  to  pay  them ;  that  is,  by  the  next 
friend,  for  and  on  their  behalf.  The  language 
of  the  decree  must  be  expounded  by  the  nue 
of  law,  which  exempts  the  infants  from  liability, 
and  casts  it  on  the  next  friend. — Purcells  v. 
TToodfey,  6  L  E.  R.  880.    (R.) 

11.  The  ptf.  obtained  an  order  to  set  aside 
the  appearance  of  a  minor,  and  that  the  minor 
should  appear  and  answer  by  the  officer.  The 
uncle  of  the  minor  obtained  an  order  to  set 
aside  that  order,  and  that  the  minor  should  be 
at  liberty  to  appear  and  answer  by  him  as  his 
guardian.  Ifetd,  that  he  was  not  bound  to 
pay  the  costs  of  the  first  order,  but  that  they 
were  costs  in  the  cause. —  WaUen  v.  Barry,  6 
L  E.  R.  124.    (E.E.) 

12.  The  Court  has  no  power  under  the  1  W, 
4,  c.  66,  s.  14,  to  give  the  landlord  the  costs  of 
appearing  on  a  petition  under  the  12th  sec. 
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for  liberty  io  the  guardian  of  an  infant  to  ac- 
cept of  the  renew^  of  a  lease. — In  re  Leeck,  9 
I.  E.  R.  318 ;  3  Jon.  &  L.  189.    (C; 

1.  Where  a  puisne  incumbrancer  Is  a  ne- 
cessary party,  but  his  demand  from  the  frame 
of  the  suit  cannot  be  paid  in  it,  he  will  not  be 
allowed  his  costs  against  the  ptf. 

EUis  T.  MoW»f  (1  Mol.  636)  is  oyerruled.— 
Joyce  y.  De  MoUyns,  9  I.  £.  R.  576  ;  3  Jon.  & 
L.  698.    (C.) 

2.  When  a  suit  abated  by  the  death  of  the 
ptf.,  a  minor  suing  by  his  next  friend,  the 
order  to  reyive,  or  that  the  bill  be  dismissed, 
will  be  made  without  costs. — Bass  v,  IL,  2  h 
Jut.  251.    (R) 

8.  When  a  petition  on  behalf  of  an  infant 
is  presented  by  a  solicitor,  a  stranger  to  the 
infant,  eyen  although  the  Master  should  find 
that  the  petition  is  proper,  and  for  the  benefit 
of  the  infant,  the  Court  will  not  award  out  of 
the  infant's  estate  to  the  petitioner  any  costs 
except  costs  out  of  pocket. 

Such  a  petition  was  presented  by  a  solicitor 
praying  inyestigation  into  the  conduct  of  a 
testamentary  guardian  with  respect  to  the 
property  of  an  infant.  The  Court  referred 
the  matter  of  the  petition  to  the  Master,  who 
found  that  the  petition  was  proper,  and  for 
the  benefit  of  the  infant.  Although  the  Court 
was  not  satisfied  with  the  conduct  of  the 
guardian,  and  the  circumstances  of  the  case 
warranted  suspicion,  yet,  as  the  petitioner  had 
not  preyiously  ascertained  that  none  of  the 
relatiyes  or  friends  of  the  infant  would  present 
such  a  petition,  the  Court  refused  to  grant 
him  out  of  the  minor's  estate  eyen  costs  out 
of  pocket. 

The  Lord  Chancellor  of  Ireland  has  power 
under  the  statute  4  &  5  fT.  4,  c.  78,  s.  7,  to 
appoint  a  receiyer  oyer  the  estate  of  a  minor, 
upon  petition,  and  without  the  filing  of  a  bill 
for  that  purpose. — In  re  Goode^  1  L  C.  R.256; 
8  L  Jur.  60.    (C.  ) 

4.  In  a  minor  matter  it  had  been  necessary 
to  go  into  the  Master's  office  to  obtain  the 
conyersion  of  a  freehold.  There  was  consider- 
able litigation  touching  the  frame  of  the  con- 
veyance. 

The  Court  gaye  the  minors,  as  against  the 
petitioner,  their  costs  incurred  in  the  proceed- 
ings in  the  matter  of  the  Act. — In  re  Boyces 
Minors,  8  I.  Jur.  63.    (R) 

5.  The  guardian  is  allowed  her  costs  as 
costs  in  the  matter. — Ex  parte  Coote,  6 1.  Jur. 
107.    (R) 

6.  C.  haying  been  found  lunatic  by  inquisi- 
tion, obtained  leaye  to  traverse.  The  Lord 
Chancellor  directed  one  of  the  Masters  of  the 
Court  to  act  as  committee,  and  to  oppose  the 
traverse,  which  he  did  by  the  Solicitor  for  Mi- 
nors and  Lunatics.  The  traverse  succeeded. 
Held,  that  C.  was  not  entitled  to  have  the  re- 
ceiver discharged  without  providing  for  the 
costs  of  the  Solicitor  for  Minors  and  Lunatics 
incurred  in  his  case. — In  re  Crosbie,  1 1 1.  C.  R. 
482.    (C.) 


XXX.  10.  y.*  Injunction, 

7.  When  a  ptf.,  in  obtaining  an  injunction 
ex  parte,  has  suppressed  a  material  fact,  the 
injunction  will  be  dissolved  with  costs.  — 
Hemphill  V.  M'Kenna,  6  I.  E.  R.  57 ;  3  Dr.  & 
War.  183  ;  2  Con.  &  L.  76.    (C.) 

8.  When  at  the  time  of  a  motion  no  order 
is  made  regarding  the  costs  of  it,  they  follow 
the  costs  in  the  cause,  especially  in  the  case  of 
injunction  bills. — Bourne  v.  Farran,  6  I.  E.  R 
659.    (E.E.) 

9.  In^  possessory  suit  for  an  injunction, 
the  rule  that  costs  of  suit  are  not  given  does 
not  apply  to  the  costs  of  the  motion  to  show 
cause.  If  the  cause  is  deemed  insufficient,  the 
deft,  becomes  liable  to  pay  the  costs  of  the 
motion. — Coppinger  v.  Carnegie,  1  L  Jur.  27. 
(R.) 

10.  Suits  for  injunctions  to  restrain  waste, 
when  no  answer  is  filed,  and  the  account 
sought  is  waived,  should  not  be  brought  to  a 
hearinff  by  the  petitioner,  merely  for  the  pur- 
pose oi  getting  his  costs  of  suit. — Harvey  f, 
Ferguson,  16  L  C.  R.  277.    (C.) 

11.  Suits  for  injunctions  to  restrain  waste 
should  not  be  brought  to  a  hearing  where  no 
account  is  sought  or  the  account  is  waived,  if 
an  injunction  has  been  obtained,  and  the 
right  to  continue  it  is  not  disputed.  If,  how- 
ever, the  respondent's  conduct  forces  the  case 
to  a  hearing,  the  petitioner  will,  if  successful, 
be  entitled  to  his  costs  of  suit. 

Semble — ^In  such  suits,  when  no  account  is 
sought,  the  petitioner  should  call  by  notice 
upon  the  respondent  to  state  whether  he  dis- 
putes the  right  to  have  the  injunction  con- 
tinued.— Dunsany  v.  Dunne,  15  I.  C.  R.  278. 
(C.)  

XXX.  10.  z.  Insufficiency  o/ Answer, 


XXX.  10.  aa.  Interpleader, 

12.  In  an  interpleader  suit,  the  ptf.  if  right 
is  entitled  to  his  costs ;  and  any  deft,  may  be 
compelled  to  pay  them.  If  the  ptf.  is  wrong 
he  gets  no  costs,  and,  on  the  contrary,  may 
be  saddled  with  costs. 

A  bill  of  interpleader  may  be  dismissed 
with  costs,  as  against  some  of  the  parties. 
Others,  who  by  their  notices  justified  it,  will 
be  refused  their  costs.  —  Gh/nn  v.  Locke,  2 
Con.  &  L.  28 ;  8  Dr.  &  War.  11 ;  6 1.  £.  R  61. 
(C.) 

13.  The  ptf.  having  filed  an  interpleader  bill 
and  brougnt  the  money  into  Court,  dismissed 
the  bill  with  costs  by  side-bar  rule  before  anv 
of  the  defts.  answered.  Held,  that  the  pti. 
was  entitled  to  draw  the  money  so  lodged. 

Qucere— In  such  case  are  the  defts.  entitled 
to  their  costs  out  of  the  money  lodged  in 
Court?— if* Aieman  v.  Keman,  8  I.  £.  K.  146. 

<R) 

14.  An  action  of  covenant  was  brought 
against  a  trustee,  who  lodged  the  amount 
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claimed  in  Coort,  and  filed  a  bill  of  inter- 
pleader, which  was  dismissed  with  costs  on  de- 
murrer. Held,  that  the  trustee  was  entitled 
to  hare  the  money  returned  without  deduct- 
ing the  costs. — Doyk  r.  DumonceL,  111.  E.  B. 
617.    (R.) 

1.  Trustees  of  policies  of  assurance  filed  a 
bill  to  ascertain  the  rights  of  different  claim- 
ants of  the  proceeds  of  the  policies.  The  In- 
surance Companies  submitted  to  bring  in  the 
amounts  due  upon  the  policies  which,  on  ac- 
count of  the  conflicting  claims,  had  not  been 
paid.  Hdd^  that  they  were  bound  i^ao  to  pay 
interest  on  the  sums  assured,  but  tney  were 
allowed  their  costs. 

Some  of  the  respondents  had  filed  a  bill  in 
England  for  the  purpose  of  enforcing  their 
claims  to  the  fund.  On  their  application  they 
were  directed  to  stay  proceedings  in  England, 
and  to  have  their  costs  in  that  suit  in  the  same 
priori^  with  their  demand  in  this  suit. — French 
T.  R,  tx.  Insurance  Co,,  6  I.  C.  B.  628.     (C.) 

2.  Trustees  of  policies  of  assurance  filed  a 
bill  to  ascertain  the  rights  of  the  different 
claimants  of  the  proceeds  of  the  policies. 
The  Assurance  Companies  had  been  unable  to 

Say  the  amount  due,  on  account  of  those  con- 
icting  claims,  and  submitted  to  bring  their 
accounts  in.  Held,  vairing  the  order,  6  I.  C. 
R.  623,  that  ther  ought  not  to  be  charged 
with  interest. — French  t.  Royal  Exchange  In- 
surance Conqtany,  7  I.  C.  B.  623.    (C.A.) 

8.  A  mere  letter  written  to  the  solicito^ 
of  tenants  by  one  of  two  parties  claiming  the 
rent  in  opposition  to  each  other,  saying : — **  If 
your  clients  pay  me  the  rent  now  due,  I  will 
receive  the  same,  and  indemnify  them  from 
any  further  demand  thereof,"  is  not  a  sufficient 
offer  of  indemnity  to  deprive  the  tenant  of 
his  costs  of  an  interpleader  suit  instituted  by 
him.- roo%  V.  Stoney,  3 1.  Jur.  N.  S.  429.  (R.) 


XXX.  10.  aa.*  Intervenients. 

4.  As  a  general  rule,  intervenients  do  not 
get  their  costs ;  but  the  Att.-Gen.,  when  he 
intervenes  as  a  necessary  party,  will  be  al- 
lowed his  costs. — Daly  v.  Burke,  8 1.  Jur.  N.  S. 
78.    (P.) 

XXX.  10.  bb.  Irregularity  of  Process, 

6.  As  cause  against  an  attachment  for  dis- 
obeying an  injunction,  a  deft,  showed  that  the 
affidavit  of  service  was  false.  The  process- 
server  was  convicted  ofperjury,  contrary  to 
the  Judge*s  charge.  Held,  that  deft,  was 
entitled  to  all  costs  occasioned  by  the  false 
affidavit,  except  those  of  the  prosecution. — 
Cosgrave  Y.  M'DonneU,  2  I.  E.  R.  77,  noU,  (R) 


XXX.  10.  cc.  Issue  at  Law, 

6.  When  a  case  has  been  sent  to  a  Court  of 
Law,  and  this  Court  gives  a  decree  with  costs, 
including  the  law  costs,  and  the  decree  is 
reversed  "  with  costs  of  the  suit  in  the  Court 


below,"  deft  is  entitled  as  of  course  to  the  costs 
at  law.— 5miM  v.  Clarke,  6  I.  E.  R.  428 ;  8  Dr. 
&  War.  844  ;  2  Con.  &  L.  leO.    (C.) 

7.  Issues  were  directed  in  a  foreclosure  suit, 
to  try  the  validity  of  a  release  and  receipt  for 
a  legacy  which  the  Master  had  found  to  be 
not  duly  executed.  The  issues  were  tried 
twice,  but  the  jury,  being  unable  to  agree, 
were  discharged  by  the  Judge.  The  issues 
were  sent  down  a  third  time  for  trial,  when 
the  legatee  died.  His  personal  representative 
declined  to  proceed  with  the  trial,  and  allowed 
the  issues  to  be  talcen  as  confessed  against 
him.  The  Court  refused  to  direct  the  costs  of 
the  issues  to  be  paid  out  of  the  legatee's  assets ; 
but  gave  the  petitioner  his  costs,  along  with  his 
demand  in  the  foreclosure  suit.  —  Campbell  v. 
Foun^,  4  I.  C.  R  394.    (R.) 


XXX.   10.   cc*  Landed  Estates  Court.    See 
Practice,  LTV.  a.  Lauded  Estates  Court. 


XXX.  10.  cc.**  Landlord  and  Tenant, 

8.  A  renewal  decreed,  notwithstanding  a 
delay  of  four  months  after  service  of  the 
notice  to  renew  under  the  Tenantry  Act. 
The  notice,  however,  had  insisted  on  a  term 
to  which  the  landlord  was  not  entitled ;  and 
he,  after  promising  to  answer  the  tenant's 
enquiries  respecting  the  title,  delayed. 

The  renewal  was  decreed,  however,  with 
costs  to  be  paid  by  the  ptf. — Moort  v.  Sayers, 
Beat.  Rep.  630.    (C; 

9.  A  tenant's  litigious  conduct  in  defending 
an  ejectment  for  non-payment  of  rent  does 
not  disentitle  him  to  relief  upon  a  bill  for 
redemption ;  nor  to  the  costs  of  that  suit,  if 
he  be  otherwise  entitled  to  them. — Newenham 
V.  Atahon,  3  I.  E.  R.  304 ;  Long.  &  T.  34.  (E.E.) 

10.  The  Court  has  jurisdiction  in  a  redemp- 
tion suit  to  make  the  landlord  pay  the  .costs 
of  the  suit.  —  Malone  v.  Geraghty,  6  1.  E.  R. 
649 ;  3  Dr.  War.  239  ;  2  Con.  &  L.  236.  (C.) 
— [Affd. :  1  H.  L.  Cas.  81.] 

11.  Costs  cannot  be  given  to  a  deft,  who  sets 
up  a  defence  that  fails ;  but  from  the  conduct 
of  the  tenant  in  this  case,  and  the  bill  contain- 
ing an  unproved  imputation  against  the  land- 
lord, the  specific  performance  of  the  covenant 
(to  renew)  was  decreed  without  costs. 

Where  a  suit  for  renewal  is  rendered  ne- 
cessary by  the  conduct  of  the  ptf.,  he  will  not 
get  his  costs,  even  if  he  succeed;  although, 
as  a  general  rule,  the  ptf.  who  suceeds  in  a 
contest  for  renewal  is  entitled  to  his  costs. — 
Fitzgerald  v.  O'Connell,  6  L  E.  R  466 ;  1  Jon. 
&L..134.    CO 

12.  When  the  landlord  insists  on  his  right 
to  have  liberty  to  eject,  unless  all  his  rent  be 
paid,  he  will  not  get  the  costs  of  a  motion 
that  the  receiver  pay  him  so  much  rent ;  or 
for  liberty  to  proceed  for  non-payment  of  rent. 
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Bat  if  he  waive  any  of  his  rights,  he  will  be 
entitled  to  the  costs. — Harris  t.  Sheets  8  I.  E. 
R571.    (R.) 

1.  Practice  as  to  costs  on  a  motion  by  a 
landlord  for  leave  to  proceed  for  non-payment 
of  rent. — Clendirming  t.  Knox,  12  I.  E.  K.  309. 

2.  A  head  landlord  cannot  obtain  costs,  in- 
curred in  an  ejectment,  out  of  a  f nnd  in  Coart 
standing  to  the  credit  of  a  cause  in  which  his 
immediate  lessee  is  respondent,  if  his  claims 
are  opposed  by  an  unpaid  incumbrancer. — 
Haines  v.  PurceH,  11  I.  Jur.  N.  S.  250.    (R.) 


XXX.  10.  cc.»*»  Legatee, 

8.  A  legatee  under  a  will  disputed  the  due 
execution  of  a  later  will,  of  which  the  water- 
mark showed  that  it  had  been  antedated.  He 
was  allowed  his  costs. — Cowan  v.  Rankinj  10 
I.  Jur.  N.  S.  38.    (P) 

4.  A  legatee,  who  is  next-of-kin,  impeach- 
ing as  legatee  a  later  will,  because  of  want  of 
capacity  or  undue  influence,  and  failing,  is  in 
general  liable  to  costs.— i^oy/e  t.  LearVf  10  I. 
Jur.  N.  S.  58.    (P.) 


XXX.  10.  dd.  Lunacy, 

5.  S.  presented  a  petition  alleging  C.  to  be 
of  unsound  mind,  and  praying  that  a  commis- 
sion, in  the  nature  of  a  writ  de  lunatico  ingui- 
rendo  might  issue.  S.  was  not  a  relative  of 
C.  The  petition  was  opposed  by  H.,  C.*s 
sister.  The  commission,  however,  issued,  and 
the  carriage  of  the  proceedings  was  given  to 
H.  The  jury  found  that  C.  was  of  sound 
mind.  H.  presented  a  second  petition.  An- 
other commission  issued,  and  C.  was  declared 
a  lunatic.  H.  obtained  an  order  for  payment 
of  the  costs  of  appearing  upon  the  original 
petition,  and  of  proceeding  under  the  order 
made  thereon.  Held,  upon  an  application  by 
S.,  that  he  was  entitled  to  the  costs  of  pre- 
senting the  original  petition,  and  of  obtaining 
the  order  made  thereon. — In  re  Clegg,  2 1.  Jur. 
N.  S.218.    (C.) 


XXX.  10.  ee.  Misconduct;  Proceedings,  Vexa- 
tious, or  Unnecessary. 

6.  Deft,  in  a  suit  for  renewal  may  have  so 
misconducted  himself  as  to  be  made  to  pay 
the  costs  :  but,  not  having  acted  dishonestly, 
he  was  heid  entitled  to  the  usual  terms. —  Wal- 
lace V.  Patten,  1 1.  E.  R.  338.    (JC,) 

7.  The  bill  prayed  a  sale,  and  account  and 
payment  of  prior  and  contemporaneous  in- 
cumbrances. A  prior  elegit  creditor  had  put 
in  an  answer  of  unreasonable  length.  The 
Court  directed  that  the  Remembrancer  should, 
in  taxing  the  costs,  have  regard  to  the  length 
of  the  answer.— O'Brien  v.  O'B.,  Jon.  &  Ca. 
193.    (E.E.) 

8.  In  a  suit  for  tithe  composition,  all  the 
def  ts.  appeared  by  the  same  attorney,  and  such 


of  them  as  were  tenants  from  year  to  year 
answered  the  bill  separately  at  length.  The 
Court,  upon  motion,  permitted  the  ptf .  to  dis- 
miss his  bill  against  those  defts.  upon  pay- 
'  ment  of  costs ;  and  directed  the  officer,  in 
taxing  the  costs,  to  disallow  the  costs  of  any 
answer,  or  part  of  any  answer,  which  should 
appear  to  have  been  improperly  and  unneces- 
sarily filed. — Armstrong  v.  Bcmnon,  2  Jones, 
638.    (E.E.) 

9.  If  lands  have  been  sold  under  a  decree, 
and  judgment  creditors,  knowing)  that\there 
is  not  any  chance  of  the  fund  reaching  them, 
necessittte  the  filing  of  a  bill  against  them, 
they  will  not  get  thdr  costs  in  that  suit. 

ocmWe— They  will  be  compelled  to  pay  the 
costs  occasioned  by  such  vexatious  conduct — 
Barrett  v.  Bermingham,  S.  &  Sc.  419.    (R.) 

10.  When  a  transaction,  of  a  nature  sus- 
picious in  its  commencement,  can  be  sustained 
only  by  subsequent  confirmatory  acts,  the 
party  so  sustaining  it  must  pay  has  own  costs 
of  investigating  the  circumstances. — De  Mont- 
morency V.  Devereux,  2  Dr.  &  Wal.  410 ;  7  CI. 
&  F.  188 ;  West,  64.— [Affg.  1  Dr.  &  Wal.  119. 

(C.)] 

11.  If  the  solicitor,  upon  whom  the  subpoena 
to  hear  judgment  is  served,  refuses  to  endorse 
an  admission  of  the  service,  he  must  pay  the 
costs  which  that  refusal  necessitates. — Bms  v. 
TFooc/,  2  Dr.  &  Wal.  490.    (C.) 

12.  When,  consequent  upon  the  defts.'  re- 
fusal to  execute  the  conveyance  to  the  pur- 
chaser under  the  decree,  it  becomes  necessary 
to  apply  that  the  Master  may  execute  in 
their  names,  the  estate  is  not  to  bear  the 
costs  of  such  application. 

The  defts.  whose  improper  refusal  to  execute 
made  necessary  the  application,  must  pav  the 
costs.— C^ite  V.  De  Burgh,  2  I.  £.  R.  19."  (R.) 

13.  A.  filed  a  bill  praying  relief  which  he 
might  have  obtained  by  petition.  Held,  that 
he  should  be  allowed  only  those  costs  which 
he  would  have  been  entitled  to  had  he  pro- 
ceeded by  netition. — Tyrrell  v.  Hassard,  Fl.  & 
K.626.    (R.) 

14.  When  a  matter  is  within  ptf  .'s  knowledge, 
and  great  expense  ensues  from  his  having 
stated  it  incorrectly,  ptf.  must  pay  all  the 
costs  occasioned  thereby.  —  Field  v.  Lord 
Donoughmore,  1  Dr.  &  War.'  227 ;  2;Dr.  &  Wal. 
630.    (C.)  *      ' 

15.  Costs  were  given  to  the  ptf.  in  this  case, 
in  which,*  under  other  circumstances,  the 
deft,  would  be  entitled  to  costs,  because  of  the 
misconduct  of  the  latter  [in  the  progress  of 
the  suit — Scott  \.  Boose,  3  I.  E.  R.  170 ;  Long. 
&T.  54.    (E.E.) 

16.  When,  in  a  redemption  cause,  the  conduct 
of  the  lan^ord  has  been  oppressive  and  vex- 
atious, he  will  be  made  to  pay  the  costs  from 
after  the  filing  of  the  bill. 
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There  is  no  inflexible  rule  that  the  land- 
lord in  all  redemption  cases  is  to  have  his 
costs.  Generally  the  landlord  is  entitled  to 
his  costs,  bat  the  rule  has  its  exceptions. 

The  costs,  of  the  suit,  from  the  tiling  of  the 
bill  and  the  lodging  of  the  money  in  Court,  were 
given  in  a  redemption  suit  to  the  tenants ; 
the  defence  relied  on  by  the  landlord  being 
unfounded,  and  his  conduct  inequitable  and 
oppressive. — Newenhcun  v.  Mahon,  3  I.  £.  R. 
804  ;  Long.  &  T.  34.    (E.E.) 

1.  It  is  discretionary  with  the  Commis- 
sioner to  give  any  costs  or  charges  to  a 
summoned  party  suspected  of  having  bank- 
rupt's property,  or  supposed  to  be  indebted  to 
the  bankrupt. — In  re  O'Connor^  3  I.  £.  R. 
863-64.    (C.) 

2.  A  party  in  possession  under  a  title  de- 
rived under  a  tenant  for  life,  and  equitable 
incumbrancer,  having  set  up  (amongst  others) 
the  Statute  of  Limitations,  as  a  defence  against 
a  devisee  claiming  the  reversion,  was  decreed 
to  pay  so  much  of  the  costs  of  the  cause  as 
was  incurred  by  that  defence,  and  to  abide 
his  own  costs  of  the  remainder  of  the  suit  up 
to  the  hearing. — Incorporated  Society  for  Pro- 
testant  SchooU  v.  Richards^  4  L  E.  R.  177; 
1  Dr.  &  War.  258 ;  1  Con.  &  L.  68.    (C.) 

3.  Decree  for  redemption  without  costs, 
the  landlord  having,  within  the  six  months,  re- 
fused a  tender  of  the  rent  and  costs  of  the 
ejectment. — Fitzgerald  v.  Hussey,  3  I.  E.  R. 
319.    (E.E.) 

4.  As  a  general  rule,  it  is  improper  to 
introduce  into  counsers  briefs  both  the  origi- 
nal and  amended  bills. — Higgins  v.  Bateman,  2 
Dr.  &  War.  70.    (C.) 

5.  When  an  order  is  moved  for  which  might 
and  ought  to  have  been  procured  to  be  made 
as  part  of  another  order  obtained  on  a  pre- 
vious motion,  the  party  will  not  get  his  costs 
of  the  second  motion,  although  he  succeed. — 
Darhf  v.  Nicholson,  2  Dr.  &  War.  86.    (C.) 

6.  This  Court  adheres  to  the  principles  laid 
down  in  Newenham  v.  Mahon  (3  I.  E.  R.  304). 
At  the  same  time  it  must  be  recollected  that 
the  general  rule  is,  that  the  landlord  having 
acquired  the  legal  estate  by  legal  proceedings, 
and  in  due  course  of  law,  and  acting  fairly 
and  properly,  shall  be  indemnified  against  the 
costs  of  any  proceedings  taken  by  the  tenant 
to  recover  the  property.  That  is  the  gene- 
ral rule  in  redemption  and  renewal  suits  ;  the 
contrary  Is  an  exception  to  the  rules,  and 
one  which  the  Court  will  adopt  in  any  case 
calling  for  It:  for  It  would  be  monstrous  to 
hold  that  the  landlord  might  In  all  events 
rely  upon  his  legal  possession,  and,  no  matter 
how  illegal  or  false,  or  untenable  his  defence 
and  possession,  he  should  nevertheless  be 
entitled  to  the  costs  of  the  suit. — Beade  v.  De 
Montmorency,  5  I.  E.  R.  48.    (E.E.) 

7.  If  through  carelessness,  or  by  design,  an 
unfounded  claim  is  put  forward,  it  Is  un- 
doubtedly reasonable  that  the  costs  which  it 


occasions  shall  be  borne  by  the  person  making 
it,  and  that  he  shall  not  be  pennitted  to  pro- 
ceed further  against  the  defts.,  until  he  has 
paid  the  costs  which  he  has  improperly  ob- 
liged them  to  incur. — Hughes  v.  MaitlcauL  5  L 
E.  R.  169.    (R.) 

8.  In  general  the  landlord  is  entitled  to 
his  costs  in  a  redemption  suit ;  but  if  the  con- 
duct of  the  landlord  has  rendered  the  bill 
necessary,  he  may  be  made  to  pay  the  costs 
of  all  parties. — Malone  v.  Geraghty,  2  Con.  & 
L.  242  ;  3  Dr.  &  War.  273 ;  5  L  E.  R.  649.  (C.) 

9.  Costs  cannot  be  given  to  a  deft  who 
sets  up  a  defence  that  falls:  but  from  the 
conduct  of  the  tenant  in  this  case,  and  the 
bill  containing  an  unproved  Imputation  against 
the  landlord,  the  specific  performance  of  the 
covenant  (to  renew)  was  decreed  without  costs. 

When  a  suit  for  renewal  is  rendered  neces- 
sary by  the  conduct  of  the  ptf .,  he  will  not  get 
his  costs  even  if  he  succeed ;  although,  as  a 
general  rule,  the  ptf.  who  succeeds  in  a  con- 
test for  renewal  is  entitled  to  his  costs. — Fitz- 
gerald V.  0*Connell,  6  I.  E.  R.  466 ;  1  Jon.  &  L. 
134.    (C.) 

10.  Defts.  (trustees)  who  have  severally  filed 
similar  demurrers,  instead  of  joining  in  one 
demurrer,  not  allowed  the  costs  of  the  de- 
murrers, although  successful. — Cooke  v.  Lord 
Courtown,  6  I.  E.  R.  279.    (R.) 

11.  The  costs  of  the  suit  incurred  previous 
to  a  recent  period,  refused  to  a  plaintiff  who 
succeeded,  on  the  ground  of  the  laches  with 
which  the  case  was  conducted. — Reilly  v.  Fitz- 
gerald,  6  I.  E.  R.  335,  353.    (R.) 

12.  A  mortgagee,  who,  after  the  mortgagor's 
bankruptcy,  unnecessarily  files  a  bill  to  fore- 
close, will  not  get  more  costs  than  he  would 
have  been  entitled  to  by  proceeding  in  the 
bankruptcy  matter. — Hogan  v.  Baird  4  Dr.  & 
War.  296.    (C.) 

13.  Held,  that  under  the  circumstances, 
neither  ptf.  nor  the  assignee  was  entitled  to 
the  costs  of  appearing  on  a  receiver's  motion 
to  attach  a  tenant. —  CoUhurst  v.  C,  7  I.  E.  R. 
305.    (E.E.) 

14.  Costs  given  to  a  trustee  up  to  the  de- 
cree to  account  only,  when  his  account  had 
been  much  reduced  in  the  office. — Fozier  v. 
Andrews,  7  I.  E.  R.  695  ;  2  Jon.  &  L.  199.  (C.) 

16.  The  costs  of  unnecessarily  re-docketing 
judgments  are  not  to  be  allowed. — Macken  v. 
Newcomen,  7  I.  E.  R.  114;  2  Jon.  &  L.  16.   (C.) 

16.  A  party  unnecessarily  serving  notices 
in  a  cause  shall  pav  the  costs  occasioned 
thereby. — Hogan  v.  M^Namara,  2  Jon.  &  L.  242. 
(C.) 

17.  A.  lodged  money  of  B.'s  at  a  bank ; 
took  a  deposit  receipt  In  the  name  of  B.; 
and  afterwards  lodgea  a  small  sum  additional, 
and  took  a  deposit  receipt  for  the  whole,  by 
B.'s  authority,  in  the  name  of  B.'s  daughter, 
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X..  stating  it  was  a  provision  for  her.  After 
B.  8  death,  A.  refased  to  give  the  deposit 
receipt  to  X.,  and  set  up  a  claim  to  the  money 
as  B/s  administrator.  The  bank  refusing  to 
pay  X.  without  the  receipt,  X.  and  A.  brought 
actions  against  it.  Ildd,  that  the  effect  of 
the  dealing  was  conclusively  to  constitute  the 
bank  the  debtor  of  X.  only,  and  that  they 
could  not  sustain  an  interpleader  suit.  A  bill 
of  interpleader  cannot  be  sustained,  if  the 
claim  of  one  deft,  is  not  at  least  colourable. — 
Cochrane  v.  O'Brien,  8  I.  £.  R.  241 ;  2  Jon.  & 
L.380.    (C.) 

1.  A  Judgment  creditor's  bill  was  filed  in 
1829.  The  answers  were  filed  in  1830;  but  no 
further  steps  were  taken  until  1843,  when  leave 
to  file  an  original  bill,  in  the  nature  of  a  bill 
of  revivor,  was  obtained,  under  the  68th  Rule, 
the  ptf.  having  accounted  for  the  delay  be- 
tween 1830  and  1839.  The  Court  gave  blm  no 
more  costs  than  he  would  have  been  entitled 
to  if  the  original  bill  had  been  filed  in  1843, 
but  _gave  him  interest. — Fairtlough  v.  Ackland, 
91.  E.  R.251.    (C.) 

2.  Costs  of  a  redemption  suit  against  a 
mortgagee  in  possession,  given  to  him  up  to 
answer,  and  against  him  for  the  rest  of  the 
suit,  when  the  sum  due  at  the  filing  of  the  bill 
was  only  £10,  and  the  balance  afterwards  was 
against  him  ;  and  his  conduct  had  been  vexa- 
tious.—^nojya  V.  Frith,  9  I.  E.  R.  285 ;  3  Jon. 
&L.  383.    (C.) 

3.  When  a  cause  is  set  down  for  a  dismiss, 
the  deft,  setting  it  down  is  alone  entitled  to 
costs,  and  any  other  defts.  appearing  will  not 
get  costs,— Purcell  v.  P.,  11  I.  E.  R.  516.    (C.) 

4.  A  demand  being  assigned,  for  which  a 
suit  is  being  prosecuted,  if  the  assignee  file  a 
new  bill,  the  pendency  of  the  former  suit  is  no 
defence  or  objection,  at  least  unless  pleaded  ; 
but  if  both  causes  be  brought  on,  the  Court 
will  prevent  the  double  costs. — O'Brien  v. 
F»//ier5,  12  I.  E.  R.  21.     (C.) 

6.  While  a  case  was  pending  in  the  H.  L., 
the  deft,  in  a  similar  case  made  an  offer  to  the 
ptf.  to  be  bound  by  the  decision  of  the  House 
in  the  pending  case.  The  ptf.  took  no  notice 
of  the  offer,  but  compelled  deft,  to  proceed 
with  his  defence.  Judgment  was  given  against 
deft.,  who  appealed  to  this  House,  and  prose- 
cuted the  appeal  to  a  hearing  after  an  ad- 
verse decision  in  the  previously  pending  case. 
Judgment  being  given  against  him  in  his  own 
case,  he  was  ordered  to  pay  respondent's 
costs.— /brre// V.  Gleeson,  11  CI.  &F.  702. 

6.  A  creditor's  suit  to  administer  real  and 
personal  estate  of  a  deceased  testator  was  in 
the  list  for  hearing  at  the  time  of  the  institu- 
tion of  a  suit  by  a  legatee,  who  could  have 
obtained  substantial  relief  in  the  creditor's 
suit,  in  which,  shortlv  after,  a  decree  to  ac- 
count was  pronouncea.  Subsequently,  on  the 
petition  of  a  creditor,  the  greater  part  of  the 
real  estate  of  the  testator  was  ordered  by  the 
I.  E.  Court  to  be  sold.  This  Court,  being  of 
opinion  that  the  legatee's  suit  was  oppressively 
and  wantonly  instituted,  refused,  with  costs,  a 


motion  nnder  the  12  &  13  Vic,  c.  77,  s.  42,  on 
behalf  of  the  legatee  to  stay  his  own  suit ;  and 
ordered  that,  if  he  did  not  file  a  replication 
within  a  short  specified  period,  his  bill  should 
stand  dismissed,  as  against  one  of  the  princi- 
pal defts.,  with  costs,  including  the  costs  of  a 
contemporaneous  motion  made  on  her  behalf, 
for  its  dismissal  for  want  of  prosecution. 

The  construction  of  the  12  &  13  Vic,  c.  77, 
8.  42,  adhered  to,  as  laid  down  in  Bernard  v. 
Bond  (1  I.  C.  R.  198),  in  reference  to  staying 
proceedings  in  this  Court,  when  lands,  the 
subject  of  litigation  here,  have  been  ordered 
by  the  I.  E.  Court  to  be  sold. — Moneypenny  v. 
Gibbings,  1  I.  C.  R.  201.     (C.) 

7.  A  By.  Co.,  instead  of  obtaining  the 
finding  of  a  jury  respecting  the  amount  of 
compensation  due  to  the  owner  of  land  re- 
quired for  the  railway,  acting  on  some  oral 
consent  by  the  owner's  solicitor,  took  posses- 
sion, and  commenced  the  works.  Their  answer, 
to  a  bill  filed  to  restrain  them  by  injunction, 
was  verified  by  their  solicitor ;  relied  on  the 
consent ;  and  detailed  conversations  between 
the  solicitors.  A  replying  affidavit,  filed  by 
the  ptf.'s  solicitor,  denied  that  consent  was 
given.  On  motion  for  the  injunction — Held, 
that  the  deft.'s  solicitor  having,  though  unne- 
cessarily, filed  an  answering  affidavit,  the  ptf.'s 
solicitor  was  entitled  to  reply,  and  that  his 
replying  affidavit  might  be  used  ;  but  no  costs 
of  either  should  be  allowed  on  taxation. — 
Hare  v.  C.  ^  B.  Ry,  Co,,  3  I.  Jur.  1.    (C.) 

8.  A.  made  in  his  bill  charges  affecting  the 
character  of  the  deft.,  to  answer  which  the 
deft,  was  compelled  to  make  a  lengthy  answer, 
and  to  examine  a  witness  de  bene  esse.  A,, 
after  answer,  amended  her  bill  by  striking 
out  the  charges,  thereby  rendering  useless  the 
proceedings  taken  by  the  deft,  relative  to 
them.  Held,  that  the  deft,  was  entitled  to 
the  costs  9f  them.  That  the  Court  would  en- 
tertain an  application  for  them  at  the  hearing, 
there  being  a  notice  served  by  the  deft,  that 
he  would  then  apply  for  them. — Courtenay  v. 
C,  3  I.  Jur.  161.    (C.) 

9.  Costs  refused  when  the  bill  was  drawn 
at  unnecessary  length. — FUzgibhon  v.  Blake,  8 
I.  C.  R.  328.    (C.) 


XXX.  10.  ff .  Parties  improperly  joined,  or  served 
with  Notice  of  motion,  fjx. 

10.  A  party  served  with  a  notice  of  motion, 
though  not  interested  in  the  subject  matter 
of  the  motion,  is  nevertheless  entitled  to  the 
costs  of  appearing. —  Tabuteau  v.  Warburton,  4 
Dr.  &  War.  267.    (C.) 

11.  Construction  of  the  rule  as  to  judgment 
creditors.  In  a  suit  instituted  before  the  G. 
Rule  of  June  1842,  the  ptfs.  having  served 
judgment  creditors,  defts.  not  in  possession  by 
receivers,  with  subpoQna  to  hear  judgment, 
were  decreed  to  pay  the  costs  of  their  appear- 
ing, and  not  to  have  them  over. 

If  they  appeared  without  subpoena  they 
should  bear  their  own  costs. 

110 
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Such  of  the  jadgment  creditor!  as  bad  an- 
fwered  since  that  rule,  decreed  to  paj  their 
own  costs  unless  ther  had  been  senred  with  a 
notice  to  press,  in  which  case  the  ptfs.  were 
decreed  to  paj  them. 

Judgment  creditors,  baring  receiTcrs,  en- 
titled to  answer  and  appear,  and  to  hare  their 
costs. —  The  Governor,  ^r.,  of  tke  Bank  of  Irt- 
Umdy,  aUalley,  7  L  E.  B.  121.     (C.) 

1.  When  some  of  sereral  persons  hare  been 
made  ptfs.  without  their  authority,  their  names 
will  be  struck  out  of  the  suit,  upon  motion 
and  before  the  hearing.  If  the  defts.  shall 
be  awarded  costs,  they  will  be  ordered  them 
against  the  solicitor  filing  the  bill,  he  to  have 
them  orer  against  the  ptf.  who  employed  him. 
—Btddy  V.  ISmith,  8  I.  E.  R.  667.     (R) 

2.  A  party  unnecessarily  senring  notices  in 
a  cause  shall  pay  the  costs  occasioned  thereby. 
Hogan  v.  Myamara^  2  Jon.  &  L.  242.     (C) 

3.  In  a  partition  snit  each  party  bears  his 
own  costs  of  snit — that  is  to  say,  the  costs  up 
to  the  first  hearing.  The  costs  of  issuing, 
executing,  and  confirming  the  commission,  in- 
clnding  the  costs  of  the  second  hearing  and  of 
the  mutual  conveyances,  are  home  by  the 
parties  in  the  proportion  of  their  interests. 

After  obtaining  the  first  decree,  and  the 
partial  execution  of  the  writ  of  partition  and 
commission  of  perambulation  in  the  original 
suit,  it  became  necesary  to  file  a  supplemental 
bill.  Held,  that  the  costs  of  the  supplemental 
suit  should  follow  the  same  rule  as  the  costs 
of  the  original  suit;  and  that  each  party 
should  bear  his  own  costs  up  to  the  first  hear- 
ing of  the  supplemental  suit. 

The  costs  of  suit  of  a  bond  creditor  of  one 
undivided  share  borne  by  the  debtor,  his 
counsel  so  agreeing,  the  Court  doubting  whe- 
ther they  should  not  be  borne  bv  the  ptf. 

The  owner  of  an  undivided  share  made 
leases  of  undivided  portions  of  his  share.  Both 
lessor  and  lessees  were  made  defts.  to  a  parti- 
tion suit,  but  no  commissioners  were  nomi- 
nated on  behalf  of  the  lessees,  nor  did  they 
take  any  part  in  the  subsequent  proceedings. 
Udd,  that  they  ought  not  to  contribute  to  the 
costs  of  the  commission. 

That  these  lessees  were  not  entitled  to  their 
costs  of  suit  as  against  the  lessor. 

Cornish  v.  Gest  Q2  Cox,  27)  observed  upon. — 
Herbert  v.  Hedges,  10  I.  E.  R.  479.     ^E.E.) 

4.  A  receiver  who  had  passed  his  final  ac- 
count and  paid  in  the  balance  found  against 
him,  and  who  had  been  acting  for  thirty  years, 
discharged  without  paying  the  costs  of  his 
removal,  or  of  the  appointment  of  a  new  re- 
ceiver.— Cox  v.  M'NamarcLy  11  I.  E.  R.  356. 
(R.) 


XXX.  10.  ff.*  PartiHon, 

6.  One  tenant  in  common  leased  his  un- 
divided share,  subject  to  partition  being  made. 
The  lessee  was  made  a  party,  to  a  bill  for  a 


partition.     HM  that  he  was  not  entitled  to 
his  costs  as'against.his  Jessor. 

ComisA  V.  Gest  (2  Cox,  27)  observed  upon. — 
Herbert  v.  Eyre,  2  Jon.  803.     (EJS.) 

6.  A  moiety  of  an  estate  was  devised,  sub- 
ject to  legacies,  to  A.  for  life,  remainder  to 
hi^  first  and  other  sons  in  tail.  Held,  that  the 
tenant  for  life,  tenant  In  tail,  and  legatees, 
were  to  bear  their  own  costs  of  a  partition 
<iuit;  and  that  the  tenant  for  life  had  no  equity 
to  call  on  the  tenant  in  tail  to  contribute  to 
the  costs  of  the  suit. — Gre^r  v.  Mercer,  4  I.  E. 
R.  705.     (E.E.) 

7.  Costs  of  a  partition  suit  must  be  borne 
by  the  parties  according] to  the  interests  al- 
lotted to  them  ret^pectively. — M" Bride  v.  McU- 
coiwuoR.  2  Dr.  &  W  al.  700.    (C.) 

8.  In  a  partition  suit  each  party  bears  his 
own  costs  of  suit — that  b  to  say,  the  costs  up 
to  the  first  hearing.  The  costs  of  issuing, 
executing,  and  confirming  the  commission,  in- 
cluding the  costs  of  the  second  hearing,  and 
of  the  mutual  conveyances,  are  borne  by  the 
parties  in  the  proportion  of  their  interests. 

After  obtaining  the  first  decree  and  the 
partial  execution  of  the  writ  of  partition  and 
commission  of  perambulation  in  the  original 
suit,  it  became  necessary  to  file  a  supplemental 
bill.  Held,  that  the  costs  of  the  supplemental 
suit  should  follow  the  same  rule  as  the  costs 
of  the  original  snit  ;  and  that  each  party 
should  bear  his  own  costs  up  to  the  first  hear- 
ing of  the  supplemental  suit. 

The  costs  of  suit  of  a  bond  creditor  having 
a  charge  on  one  undivided  share  borne  by  the 
debtor,  his  counsel  so  agreeing,  the  Court 
doubting  whether  they  should  not  be  borne  by 
the  ptf. 

Where  the  owner  of  an  undivided  share 
made  leases  of  undivided  portions  of  his  share, 
and  both  lessor  and  lessees  were  made  defts. 
to  a  partition  suit,  but  no  commissioners  on 
behalf  of  the  lessees  were  nominated,  nor  did 
they  take  any  part  in  the  subsequent  proceed- 
ings— Held,  that  they  ought  not  to  contribute 
to  the  costs  of  the  commission. 

That  those  lessees  were  not  entitled,  as 
against  the  lessor,  to  their  costs  of  suit. — 
Herbert  v.  He^es,  10  I.  E.  R.  479.    CE.E.) 

0.  Commissioners  of  perambulation  applied 
that  the  ptf.  should  pay  their  fees  ana  ex- 
penses, the  fees  being  at  the  rate  of  £B.  3s. 
per  day  for  each  commissioner. 

No  precedent  of  a  similar  application  could 
be  found. 

The  Court  required  the  ptf.  to  state  what 
was  the  proper  sum,  in  his  opinion ;  and  would 
then  refer  it  to  the  Master  to  enquire  what 
would  be  the  proper  amount;  the  defeated 
party  to  pay  the  costs  of  the  reference. — 
[The  case  was  compromised.]~^rotm6  v.  Coote, 
2  1.  Jur.  99.    (R.) 

10.  In  partition  suits,  the  costs  of  issuing 
and  executing  the  commission,  and  the  final 
decree  and  hearing,  should  be  borne  by  the 
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parties  in  proportion  to  their  respective  in- 
terests. 

The  several  parties  respectively  abide  their 
own  costs  of  all  subsequent  proceedings. 

The  costs  of  mutual  deeds  of  partition,  and 
of  having  them  settled  by  the  Master,  are  sub^ 
sequent  costs,  and  are  to  be  borne  by  the 
parties  respectively. 

The  fact  of  one  of  the  parties  being  a  minor 
does  not  vary  the  rule. 

The  ptf.  will  not  be  allowed  the  costs  of  a 
deed  of  disclaimer  by  the  trustees  of  a  deft, 
who  were  necessary,  but  had  not  been  made, 
parties  to  the  suit,  nor  the  costs  of  a  case  to 
counsel  advising  such  deed.— Bal/e  v.  Reding- 
toii,  2  I.  C.  B.  324.    (R.) 

1.  An  order  was  made  in  a  partition  suit,  in 
December  1856,  to  bind  persons,  not  parties 
under  the  32nd  G.  O.  of  1851.  The  order  was 
not  entered  in  the  final  decree,  which  directed 
that  the  parties  should  respectively  bear  their 
own  costs  up  to  and  incluaing  the  first  hear- 
ing of  the  cause  in  June  1856,  and  that  the 
parties  should  respectively  bear  and  pay  the 
costs  of  issuing,  executing,  and  confirming 
the  commission,  including  the  costs  of  the 
final  hearing,  rateably  and  in  proportion  to 
the  value  of  the  estates  allotted  to  them. 
Held,  that  the  petitioners  were  not  entitled 
to  a  rateable  proportion  of  the  costs  of  the 
order  of  Dec.  1856.— O'Corman  v.  PratL  9  I. 
C.  B.343.    (R) 

2.  The  respondent  in  a  partition  suit  al- 
leging that  the  petitioner  was  not  seized  of 
any  portion  of  the  lands,  resisted  the  peti- 
tioner's claim.  Considerable  expense  was  thus 
imposed  on  the  petitioner;  but  was  entirely 
incurred  before,  and  at  the  first  hearing,  at 
which  a  decree  for  partition  was  made,  and 
further  directions  and  costs  reserved.  At 
the  hearing  on  the  return  to  the  writ  of 
partition  and  further  directions — Held,  that 
the  petitioner  was  not  entitled  to  be  paid  by 
the  respondent  any  portion  of  his  costs  up  to 
and  including  the  first  hearing.— JTnox  v.  Mayo, 
11  I.  C.  R.  265.    (C.) 

3.  When  a  petition  is  filed  to  sell  an  undi- 
vided moiety  of  any  land,  which  is  afterwards 
partitioned  by  order  of  the  Court,  the  lien, 
given  by  the  partition  order  on  the  unsold 
portion  for  its  proportion  of  the  partition 
costs,  is  a  charge  bearing  interest  at  the  rate 
of  £5  per  cent,  per  annum  from  the  order's 
date.— Fwc  v.  Wybrants,  6  I.  Jur.  N.  S.  165. 
(L.E.C.) 

i.  The  final  decree  in  a  partition  suit  di- 
rected that  the  several  parties  should  bear 
their  own  costs,  incurred  up  to  and  including 
the  first  hearing ;  and  that  the  costs  incurred 
after  the  first  decree,  including  copies  of  deeds, 
&c,  be  borne  rateably,  and  in  the  following 
proportions: — One-third  by  petitioner;  one- 
third  by  respondent,  B. ;  and  one- third  by 
the  respondents,  C,  V.,  and  D. ;  and  that  D. 
should  be  allowed  his  costs  out  of  the  third 
part  of  the  lands  and  funds  coming  to  C.  and 
v.,  who  were  trustees  of  the  will  of  D.'s  father, 
it  was  referred  to  a  Taxing  Master  to  tax 


the  costs.  He  refused  to  tax  the  costs  of  C. 
and  v.,  because  they  had  not  been  specifically 
by  name  given  costs  by  the  above  decree  ;  and 
that  to  do  so  would  therefore  be  inconsistent 
with  the  practice  in  partition  suits.  Held, 
that  C.  and  V.  were  entitled  under  the  decree 
to  their  costs  properly  and  necessarily  in- 
curred after  the  first  hearing,  and  including 
the  final  hearing. 

In  partition  suits,  the  costs,  up  to  and  in- 
cluding the  first  hearing,  are  borne  by  the 
parties  to  the  suit  respectively ;  and  the  costs 
of  all  parties  when  properly  and  necessarily 
incurred  after  the  first  hearing,  and  up  to  and 
including  the  second  hearing,  should  be  taxed, 
and  their  total  amount  borne  rateably  by  the 
parties  according  to  their  respective  interests. 

The  practice  as  to  costs  in  partition  suits 
investigated  and  determined. — Leslie  v.  Dwi' 
gannon,  12  I.  C.  R.  206.    (R.) 


XXX.  10.  ff.**  Partnership, 

5.  Upon  partnership  enquiries,  bona  fide  on 
both  sides,  it  is  fair  that  there  should  be  no 
costs  on  either  side.  In  this  case  there  was 
some  negotiation  for  an  arbitration ;  and  had 
the  case  been  clear  that  the  ptf.  had  wan- 
tonly refused  to  arbitrate,  and  had  got  no 
more  by  the  decree  of  the  Court  than  was 
offered  to  him  out  of  Court,  he  might  have 
had  to  pay  the  eatpenses  of  the  suit. — Hutche' 
son  V.  Smtth,  5  I.  E.  R.  123.    (E.E.) 


XXX.  10.  gg.  Pauper, 

6.  Qucere — If  costs  can  be  given  against  a 
pauper  ptf.,  or  how  he  can  be  punished  when 
his  bill  is  dismissed  ? — Flattery  v.  Anderdon^  12 
I.  E.  R.  219.    (C.) 

7.  When  a  party  sues  successfully  in  forma 
pauperis^  he  is  entitled  to  dives  costs  against 
the  deft. ;  and  the  solicitor  may  have  his  costs 
taxed  as  dives  ^ costs,  though  there  are  no 
special  directions  in  the  decree,  and  though 
the  fund  produced  by  the  sale  decreed  is  in- 
suflScient  to  pay  the  ptf.'s  demand,  without 
costs. —  Woodroffe  v.  Murphy,  6  I.  Jur.  1.  (R.) 


XXX.  10.  hh.  Perpetuating    Testimony:    Com- 

mission  to  Examine. 

8.  By  consent  of  ptf.  and  deft.,  a  commission 
was  issued  to  M.  to  examine  witnesses  resid- 
ing more  than  thirty  miles  from  Dublin. 
Under  it  the  ptf.  examined  on  the  direct,  and 
the  deft,  merely  cross-e^^amined.  On  a  motion 
by  M.  against  the  deft.,  for  one-half  of  his 
fees  and  expenses  as  commissioner — Held, 
that  he  was  to  be  considered  as  having  under- 
taken, and  been  appointed  to  the  office,  on 
the  joint  retainer  of  the  parties,  and  his  mo- 
tion was  granted  with  costs.  The  question, 
who  Is  immediately  liable  to  pay  the  commis- 
sioner, has  nothing  to  do  with  the  question  as 
to  the  costs  in  the  cause  to  be  decided  at  the 
hearing.— JfiV/rtcr  v.  Joseph,  5  I.  E.  R.  214.  (R.) 

9.  Where  a  commission  examiner  is  ap- 
pointed on  consent,  the  consenting  parties 
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Such  of  the  judgment  creditors  ma  had  an- 
swered since  that  rale,  decreed  to  pay  their 
own  costs  unless  they  had  heen  served  with  a 
notice  to  press,  in  which  case  the  ptfs.  were 
decreed  to  pay  them. 

Judgment  creditors,  having  receivers,  en- 
titled to  answer  and  appear,  and  to  have  their 
costs. —  The  Governor,  ^'c.^  of  the  Bank  of  Ire- 
kmdv.  aMaUey,  7  I.  E.  B.  121.    (C.) 

1.  When  some  of  several  persons  have  heen 
made  ptfs.  without  their  authority,  their  names 
will  he  struck  out  of  the  suit,  upon  motion 
and  hefore  the  hearing.  If  the  defts.  shall 
he  awarded  costs,  they  will  he  ordered  them 
against  the  solicitor  filing  the  hill,  he  to  have 
them  over  against  the  pti.  who  employed  him. 
—Beddy  v.  Smith,  8  I.  E.  R.  667.    (R.) 

2.  A  party  unnecessarily  serving  notices  in 
a  cause  shall  pay  the  costs  occasioned  therehy. 
Eogan  v.  M'Namara,  2  Jon.  &  L.  242.    (C.) 

8.  In  a  partition  suit  each  party  bears  his 
own  costs  of  suit — that  is  to  say,  the  costs  up 
to  the  first  hearing.  The  costs  of  issuing, 
executing,  and  confirming  the  commission,  in- 
cluding the  costs  of  the  second  hearing  and  of 
the  mutual  conveyances,  are  borne  by  the 
parties  in  the  proportion  of  their  interests. 

After  obtaining  the  first  decree,  and  the 
partial  execution  of  the  writ  of  partition  and 
commission  of  perambulation  in  the  original 
suit,  it  became  necesary  to  file  a  supplemental 
bill.  HM,  that  the  costs  of  the  supplemental 
suit  should  follow  the  same  rule  as  the  costs 
of  the  original  suit;  and  that  each  party 
should  bear  his  own  costs  up  to  the  first  hear- 
ing of  the  supplemental  suit. 

The  costs  of  suit  of  a  bond  creditor  of  one 
undivided  share  borne  by  the  debtor,  his 
counsel  so  agreeing,  the  Court  doubting  whe- 
ther they  should  not  be  borne  bv  the  ptf. 

The  owner  of  an  undivided  share  made 
leases  of  undivided  portions  of  his  share.  Both 
lessor  and  lessees  were  made  defts.  to  a  parti- 
tion suit,  but  no  commissioners  were  nomi- 
nated on  behalf  of  the  lessees,  nor  did  they 
take  any  part  in  the  subsequent  proceedings. 
UeUL,  that  they  ought  not  to  contribute  to  the 
costs  of  the  commission. 

That  these  lessees  were  not  entitled  to  their 
costs  of  suit  as  against  the  lessor. 

Cornish  v.  Gest  {2  Cox,  27)  observed  upon. — 
Herbert  v.  Hedges,  10  I.  E.  R.  479.    CE.E.) 

4.  A  receiver  who  had  passed  his  final  ac- 
count and  paid  in  the  balance  found  against 
him,  and  who  had  been  acting  for  thirty  years, 
discharged  without  paying  the  costs  of  his 
removal,  or  of  the  appointment  of_a  new  re- 
ceiver.— Cox 
(R.) 


V.  APNamara,  11  I.  £.  R.  366. 


XXX.  10.  ff.*  Partition, 

6.  One  tenant  in  common  leased  his  un- 
divided share,  subject  to  partition  being  made. 
The  lessee  was  made  a  party,  to  a  bill  for  a 


partition.     Held,  that  he  was  not  entitled  to 
his  costs  as"against,his  .lessor. 

Cornish  v.  uest  (2  Cox,  27)  observed  upon. — 
Herbert  v.  Eyre,  2  Jon.  803.    (E.E.) 

6.  A  moiety  of  an  estate  was  devised,  sub- 
ject to  legacies,  to  A.  for  life,  remainder  to 
his  first  and  other  sons  in  tail.  Held,  that  the 
tenant  for  life,  tenant  in  tail,  and  legatees, 
were  to  bear  their  own  costs  of  a  partition 
suit;  and  that  the  tenant  for  life  had  no  equity 
to  call  on  the  tenant  in  tail  to  contribute  to 
the  costs  of  the  suit. — Greer  v.  Mercer,  4  I.  E. 
R.  705.    (E.E.) 

7.  Costs  of  a  partition  suit  must  be  borne 
by  the  parties  according]  to  the  interests  al- 
lotted to  them  respectively. — M'Bride  v.  Mai- 
colmson.  2  Dr.  &  Wal.  700.    (C.)  ' 

8.  In  a  partition  suit  each  party  bears  his 
own  costs  of  suit — that  is  to  say,  the  costs  up 
to  the  first  hearing.  The  costs  of  issuing, 
executing,  and  confirming  the  commission,  in- 
cluding the  costs  of  the  second  hearing,  and 
of  the  mutual  conveyances,  are  borne  by  the 
parties  in  the  proportion  of  their  interests. 

After  obtaining  the  first  decree  and  the 
partial  execution  of  the  writ  of  partition  and 
commission  of  perambulation  in  the  original 
suit,  it  became  necessary  to  file  a  supplemental 
bill.  //«/<£,  that  the  costs  of  the  supplemental 
suit  should  follow  the  same  rule  as  the  costs 
of  the  original  suit ;  and  that  each  party 
should  bear  his  own  costs  up  to  the  first  hear- 
ing of  the  supplemental  suit. 

The  costs  of  suit  of  a  bond  creditor  having 
a  charge  on  one  undivided  share  borne  by  the 
debtor,  his  counsel  so  agreeing,  the  Court 
doubting  whether  they  should  not  be  borne  by 
the  ptf. 

Where  the  owner  of  an  undivided  share 
made  leases  of  undivided  portions  of  his  share, 
and  both  lessor  and  lessees  were  made  defts. 
to  a  partition  suit,  but  no  commissioners  on 
behalf  of  the  lessees  were  nominated,  nor  did 
they  take  any  part  in  the  subsequent  proceed- 
ings— Held,  that  they  ought  not  to  contribute 
to  the  costs  of  the  commission. 

That  those  lessees  were  not  entitled,  as 
against  the  lessor,  to  their  costs  of  suit. — 
Herbert  v.  He^es,  10  I.  E.  R.  479.    CE.E.) 

0.  Commissioners  of  perambulation  applied 
that  the  ptf.  should  pay  their  fees  and  ex- 
penses, the  fees  being  at  the  rate  of  X3.  38. 
per  day  for  each  commissioner. 

No  precedent  of  a  similar  application  could 
be  found. 

The  Court  required  the  ptf.  to  state  what 
was  the  proper  sum,  in  his  opinion ;  and  would 
then  refer  it  to  the  Master  to  enquire  what 
would  be  the  proper  amount ;  the  defeated 
party  to  pay  the  costs  of  the  reference. — 
[The  case  was  compromi8ed.]-5roume  v.  Coote, 
2  1.  Jar.  99.    (R.) 

10.  In  partition  suits,  the  costs  of  issuing 
and  executing  the  commission,  and  the  final 
decree  and  hearing,  should  be  borne  by  the 
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parties  in  proportion  to  their  respective  in- 
terests. 

The  sereral  parties  respectively  abide  their 
own  costs  of  all  sabseqaent  proceedings. 

The  costs  of  mutnal  deeds  of  partition,  and 
of  having  them  settled  by  the  Master,  are  subr 
sequent  costs,  and  are  to  be  borne  by  the 
parties  respectively. 

The  fact  of  one  of  the  parties  being  a  minor 
does  not  vary  the  role. 

The  ptf.  will  not  be  allowed  the  costs  of  a 
deed  of  disclaimer  by  the  trustees  of  a  deft, 
who  were  necessary,  but  had  not  been  made, 
parties  to  the  suit,  nor  the  costs  of  a  case  to 
counsel  advising  such  deed. — Bal/e  v.  Reding- 
ton,  2  I.  C.  R.  324.    (R.) 

1.  An  order  was  made  in  a  partition  suit,  in 
December  1856,  to  bind  persons,  not  parties 
under  the  32nd  G.  O.  of  1851.  The  order  was 
not  entered  in  the  final  decree,  which  directed 
that  the  parties  should  respectively  bear  their 
own  costs  up  to  and  including  the  first  hear- 
ing of  the  cause  in  June  1856,  and  that  the 
parties  should  respectively  bear  and  pay  the 
costs  of  issuing,  executing,  and  confirming 
the  commission,  including  the  costs  of  the 
final  hearing,  rateably  and  in  proportion  to 
the  value  of  the  estates  allotted  to  them. 
HelcL,  that  the  petitioners  were  not  entitled 
to  a  rateable  proportion  of  the  costs  of  the 
order  of  Dec  1866.— -(y Gorman  v.  Pratt.  9  I. 
C.  B.  343.    (a) 

2.  The  respondent  in  a  partition  suit  al- 
leging that  the  petitioner  was  not  seized  of 
any  portion  of  the  lands,  resisted  the  peti- 
tioner's claim.  Considerable  expense  was  thus 
imposed  on  the  petitioner;  but  was  entirely 
incurred  before,  and  at  the  first  hearing,  at 
which  a  decree  for  partition  was  made,  and 
further  directions  and  costs  reserved.  At 
the  hearing  on  the  return  to  the  writ  of 
partition  and  further  directions — Heldj  that 
the  petitioner  was  not  entitled  to  be  paid  by 
the  respondent  any  portion  of  his  costs  up  to 
and  including  the  first  hearing.— JTnox  v.  Mayo, 
11  I.  C.  R.  265.    (C.) 

3.  When  a  petition  is  filed  to  sell  an  undi- 
vided moiety  of  any  land,  which  is  afterwards 
partitioned  by  order  of  the  Court,  the  lien, 
given  by  the  partition  order  on  the  unsold 
portion  for  its  proportion  of  the  partition 
costs,  is  a  charge  bearing  interest  at  the  rate 
of  £5  per  cent,  per  annum  from  the  order's 
date.— Fox  V.  WybranU,  6  I.  Jur.  N.  S.  165. 
(L.E.C.) 

4.  The  final  decree  in  a  partition  suit  di- 
rected that  the  several  parties  should  bear 
their  own  costs,  incurred  up  to  and  including 
the  first  hearing ;  and  that  the  costs  incurred 
after  the  first  decree,  including  copies  of  deeds, 
&c.,  be  borne  rateably,  and  in  the  following 
proportions: — One-third  by  petitioner;  one- 
third  by  respondent,  B. ;  and  one-third  by 
the  respondents,  C,  V.,  and  D. ;  and  that  D. 
should  be  allojved  his  costs  out  of  the  third 
part  of  the  lands  and  funds  coming  to  C.  and 
v.,  who  were  trustees  of  the  will  of  D.*s  father, 
it  was  referred  to  a  Taxing  Master  to  tax 


the  costs.  He  refused  to  tax  the  costs  of  C. 
and  v.,  because  they  had  not  been  specifically 
by  name  given  costs  by  the  above  decree  ;  and 
that  to  do  80  would  therefore  be  inconsistent 
with  the  practice  in  partition  suits.  Held, 
that  C.  ana  V.  were  entitled  under  the  decree 
to  their  costs  properly  and  necessarily  in- 
curred after  the  first  hearing,  and  including 
the  final  hearing. 

In  partition  suits,  the  costs,  up  to  and  in- 
cluding the  first  hearing,  are  borne  by  the 
parties  to  the  suit  respectively ;  and  the  costs 
of  all  parties  when  properly  and  necessarily 
incurred  after  the  first  hearing,  and  up  to  and 
including  the  second  hearing,  should  be  taxed, 
and  their  total  amount  borne  rateably  by  the 
parties  according  to  their  respective  interests. 

The  practice  as  to  costs  in  partition  suits 
investigated  and  determined. — Leslie  v.  Dun" 
gamon,  12  I.  C.  R.  206.    (R.) 


XXX.  10.  ff.*»  Partnership, 

5.  Upon  partnership  enquiries,  bona  fide  on 
both  sides,  it  is  fair  that  there  should  be  no 
costs  on  either  side.  In  this  case  there  was 
some  negotiation  for  an  arbitration ;  and  had 
the  case  been  clear  that  the  ptf.  had  wan- 
tonly refused  to  arbitrate,  and  had  got  no 
more  by  the  decree  of  the  Court  than  was 
offered  to  him  out  of  Court,  he  might  have 
had  to  pay  the  eatpenses  of  the  suit. — Hutche' 
son  V.  Smith,  5  I.  E.  R.  123.    (E.E.) 


XXX.  10.  gg.  Pauper, 

6.  Qu(Ere — If  costs  can  be  given  against  a 
pauper  ptf.,  or  how  he  can  be  punished  when 
his  bill  is  dismissed  ?—F/a«ery  v.  ^ncferdbn,  12 
I.  E.  R.  219.    (C.) 

7.  When  a  party  sues  successfully  in  forma 
pauperis,  he  is  entitled  to  dives  costs  against 
the  deft. ;  and  the  solicitor  may  have  his  costs 
taxed  as  dives  costs,  though  there  are  no 
special  directions  in  the  decree,  and  though 
the  fund  produced  by  the  sale  decreed  is  in- 
sufficient to  pay  the  ptf.'s  demand,  without 
costs. —  Woodroffe  v.  Murphy,  6  I.  Jur.  1.  (R.) 


XXX.  10.  hh.  Perpetuating    Testimony:    Com- 

mission  to  Examine, 

8.  By  consent  of  ptf.  and  deft.,  a  commission 
was  issued  to  M.  to  examine  witnesses  resid- 
ing more  than  thirty  miles  from  Dublin. 
Under  it  the  ptf.  examined  on  the  direct,  and 
the  deft,  merely  cross-ej^amined.  On  a  motion 
by  M.  against  the  deft.,  for  one-half  of  his 
fees  and  expenses  as  commissioner — Held, 
that  he  was  to  be  considered  as  having  under- 
taken, and  been  appointed  to  the  office,  on 
the  joint  retainer  of  the  parties,  and  his  mo- 
tion was  granted  with  costs.  The  question, 
who  is  immediately  liable  to  pay  the  commis- 
sioner, has  nothing  to  do  with  the  question  as 
to  the  costs  in  the  cause  to  be  decided  at  the 
hearing.— JfiV/ner  v.  Joseph,  5  I.  E.  R  214.  (R.) 

9.  Where  a  commission  examiner  is  ap- 
pointed on  consent,  the  consenting  parties 
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mast  eqaallj  bear  the  costs  of  the  commis- 
sion, thongh  onlj  one  of  them  has,  under  it, 
examined  on  the  direct. — Stafford  v.  S.,  5  I. 
E.  R.  215,  note,    (R.) 

1.  The  deft,  assented  to  the  appointment 
of  (he  person  nominated  commission  examiner 
by  the  ptf.  He  cross-examined  one  of  the 
ptf.'s  witnesses,  but  did  not  examine  any  wit- 
ness on  the  direct.  Held,  that  he  was  bound 
to  pay  the  costs  and  expenses  incurred  by 
reason  of  his  cross-examination — viz.,  for  the 
attendance  of  the  commissioner  during  the 
time  occupied  by  the  cross-examination,  and 
for  engrossing  the  depositions  to  the  cross 
interrogatories ;  but  not  to  contribute  to  the 
commissioner's  travelling  expenses. 

Where  the  other  party  examines  on  the 
direct,  he  must  bear  his  proportion  of  the 
commissioner's  travelling  expenses ;  but  where 
he  merely  cross-examines  the  witness  of  the 
party  suing  out  the  commission,  he  ought  only 
to  pay  the  costs  necessarily  incident  to  his 
cross-examination. — Rogers  v.  Aylmer^  5  I.  E. 
R.686.    (E.E.) 

2.  One  party  in  a  cause,  who  sues  out  a 
commission  to  examine  witnesses  without  the 
concurrence  of  the  other,  is  bound  to  pay  the 
entire  expense  of  the  commission  examiner, 
unless  the  latter  has  examined  on  the  direct, 
in  which  case  he  is  bound  to  pay  the  commis- 
sioner for  the  examination  and  cross-examina- 
tion of  his  own  witnesses. — Lord  Lucan  v. 
O'MaUey,  8  I.  E.  R.  712  ;  2  Jon.  &  L.  681.  (C.) 

8.  The  costs  of  a  commission  to  examine 
witnesses  out  of  the  jurisdiction,  are,  in  the 
first  instance,  costs  in  the  cause,  but  remain 
subject  to  the  future  order  of  the  Court. — 
PotU  V.  Batty,  6  I.  Jur.  N.  S.  46.    (P.) 


to  be  settled  to  uses  the  same  as  those  to 
which  the  sold  lands  were  subject.  —  In  re 
Lord  MounUandford,  Fl.  &  K.  368.    (R.) 


XXX.  lO.hh.*  Probate. 

ISee  also  Practice  XXX,  10.  c,  Adminis- 
TBATioN  Suits.] 

4.  The  executor  of  an  administrator,  who 
died  in  England,  proved  his  will  in  Ireland,  in 
order  to  take  out  administration  d!e  bonis  non 
to  the  intestate,  but  did  not  take  it  out.  Held, 
that  the  costs  ojf  the  probate  were  not  charge- 
able against  the  intestate's  estate.  —  iMdv 
Longford  v.  Mahany,  6  I.  E.  R.  669 ;  4  Dr.  & 
War.  81 ;  2  Con.  &  L.  317.    (C.) 


XXX.  10.  ii.  Costs  of  Proving  Debts  before 

Master. 

[See  also  Practice,  Master.] 

6.  A  mortgagee's  infant  heir  is  entitled  to 
the  costs  incurred  on  the  reference  under  1  W. 
4.  c.  60.— l^ar/  of  Miltoum  v.  Lord  Trimleston, 
Fl.  &K.838.    (k) 

6.  The  Court  will  not,  under  the  1  &  2  Vic, 
c.  58,  order  the  Poor-law  Commissioners  to 
pay  costs  relating  to  the  re-purchase  of  lands 


XXX.  10.  ii.*  Railway  Company. 

7.  The  costs  of  preparing  and  verifying  the 
execution  of  a  power  of  attorney  from  parties 
residing  in  Jersey,  to  draw  out  of  Court  pur- 
chase-money lodged  under  the  provisions  of  a 
Railway  Act,  are  chargeable  against  the  Com- 
pany as  costs  incident  to  the  drawing  out  of 
the  money.— /n  re  Godley,  10  I.  E.  R.  222. 
(R.) 

8.  An  application  to  draw  out  of  Court 
a  sum  lodged  there  by  a  railway  company 
could  have  been  avoided  had  the  company,  on 
bringing  in  the  money,  obtained  a  continuing 
order  to  pay  it  out.  The  company  were  held 
liable  for  the  costs  of  the  motion. — Ex  parte 
Cremen  v.  Gt.  S.  ^  W.  Ry.  Co.,  4  I.  Jur.  182. 
(R.) 

9.  Under  the  Lands  CI.  Consol.  Act,  1845, 
8  &  9  Vic,  c.  18,  s.  80,  Ry.  Cos.  are  liable  to 
the  cost  of  orders  obtained  by  successive  te- 
nants for  life  for  payment  to  them  of  the  divi- 
dends accruing  on  stock  purchased  with  the 
price  of  land  taken  by  them,  and  by  them  paid 
into  Court;  but  not  to  any  costs  incurred 
consequent  on  the  order. — -Ex  parte  Gordon  v. 
Belfast  ^  Co.  Down  Ry.  Co.,  11  I.  Jur.  N.  S.  1. 

XXX.  10.  jj.  Receiver. 

10.  The  receiver  over  a  derivative  or  other 
leasehold  estate  should  pay  the  head  rent  re- 
gularly. If  the  landlord  is  obliged  to  apply 
for  leave  to  proceed,  the  Court  will  make  the 
receiver,  if  he  had  funds  to  pay  the  rent,  pay 
the  costs  of  the  application ;  or  otherwise  give 
thelandlord  his  costs  of  his  application  against 
the  funds  in  the  causes. 

Semble — In  such  a  case  the  landlord  might 
proceed  for  his  rent  without  asking  the  Court's 
leave.—  Walsh  v.  W.,  1 1.  E.  R.  209.    (R.) 

11.  When  a  receiver,  appointed  under  the 
5  &  6  W.  4,  c.  55,  has  been  extended  to  the 
matter  of  a  second  petition  under  the  same 
statute,  in  which  second  petition  the  judgment 
is  prior  to  that  of  the  first  petitioner,  the  first 
petitioner  is  entitled  to  the  entire  rents  re- 
ceived before  the  extension ;  and  also  to  be 
paid  out  of  the  rents  to  be  subsequently  re- 
ceived, and  in  priority  to  the  demand  of  the 
petitioner  in  the  second  matter,  the  costs  of 
appointing  the  receiver.  But  the  costs  of 
oraers  and  references,  obtained  by  the  peti- 
tioner in  the  first  matter  for  his  own  benefit, 
are  to  be  paid  in  equal  priority  with  the  resi- 
due of  his  demand. — Keough  v.  Waring,  Jo.  & 
Car.  189.    (KE.) 

12.  When  a  receiver  has  been  appointed 
under  the  5  &  6  IF.  4,  c.  55,  bqt  not  extended 
to  any  other  matter,  the  Court  will  not,  at 
petitioner's  instance,  make  the  order  for  him 
merely  to  pay  petitioner  the  costs  of  his  ap- 
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pointment,  nnlesa  the  petitioner  takes  the 
order  at  his  own  expense. — Anon,y  8  I.  £.  R. 
604.    (E.E.) 

1.  A  receiver  bringing  an  ejectment  nnder 
the  order  of  the  Court  is  entitled  to  all  the 
costs,  as  between  attorney  and  client,  of  that 
proceeding. — Fitzgerald  y.  /%  5  I  £.  R.  625. 
CE.E.) 

2.  A  receiver,  by  leare  of  the  Court,  brought 
an  ejectment.  The  deft,  filed  a  bill  in  equity 
to  restrain  the  proceedings  in  the  ejectment 
action.  To  that  suit  the  receiver  took  defence 
without  having  obtained  the  leave  of  the 
Court.  Held,,  that  he  was  not  entitled  to  the 
costs  of  defending  the  suit  without  leave. — 
Conyers  v.  Crosbie,  6  I.  E.  R.  667.     (E.E.) 

8.  When  an  Ignorant  person  has  been  in- 
duced by  the  misrepresentations  of  the  ptf.  to 
consent  to  act  as  receiver,  and  been  appoint- 
ed ;  but  afterwards,  on  discovering  the  nature 
of  the  office,  refuses  to  enter  into  the  recogni- 
zance, the  Court  will  not  make  him  pay  the 
costs  of  his  removal  and  the  new  order  of 
reference. — Hunter  v.  Pring^  8  I.  E.  R.  102. 

(R.) 

4.  A  receiver,  not  having  passed  his  account, 
was  attached,  but  subsequently  discharged, 
and  a  new  receiver  appointed.  Held,  that  the 
first  receiver's  sureties  were  liable,  under  the 
recognizance,  to  the  costs  of  the  attachment, 
and  to  all  costs  of  discharging  the  defaulting 
receiver,  and  appointing  the  new  one. — Maun- 
$eU  T.  Egan,  8  I.  E.  R.  872.  (R.)— [Affd. :  9 1. 
E.  R.  28iB.    (C.)] 

6.  Costs  of  letting  refused  to  a  receiver, 
with  costs. — Payne  v.  Lambj  8  I.  E.  R.  617. 
CE.E.) 

6.  The  sureties  for  a  receiver  are  liable 
under  the  recognizance  for  the  costs  of  an 
attachment  against  the  receiver  for  not  pass- 
ing his  account,  and  for  all  costs  incurred  in 
discharging  him  and  appointing  a  newreceiver. 
—MaunselTy.  Egan,  9  I.  E.  R.  288 ;  8  Jon.  & 
L.  261.    (C.) 

7.  A  receiver's  sureties  are  not  liable  beyond 
the  amount  of  the  recognizance.  The  sureties 
having  paid  the  amount  of  the  recognizance 
into  Court — Held^  that  they  were  not  liable  to 
the  costs  of  removing  the  receiver  who  was  in 
default,  and  of  appointing  a  new  receiver,  nor 
to  the  costs  of  a  id,  fa,  against  themselves  or 
their  principal.—  Wattera  v.  W,,  11  I.  E.  R. 
886.    (R.) 

8.  In  a  mortgage  matter  a  petition  for  an 
attachment  was  presented  by  a  receiver,  and 
a  conditional  order  granted.  The  receiver 
presented  a  second  petition,  to  make  the 
conditional  order  absolute.  The  costs  of  this 
petition  were  not  allowed,  it  being  unneces- 
sary.— Delacherois  v.  Wrixon,  2  I.  Jur.  67.  (R.) 

9.  A  receiver  having  no  funds,  is  not  en- 
titled to  the  costs  of  appearing  on  a  motion 
b^  the  head  landlord  for  liberty  to  bring  an 
ejectment. — Adams  v.  Home,  2  I.  Jar.  122.  (R.) 


10.  A  receiver  who  has  acted  meritoriously, 
and  is  no  longer,  from  ill  health,  capable  of 
discharging  his  duties,  will  be  discharged 
without  being  compelled  to  pay  the  costs  of 
his  removal. — Constable  v.   C,,  2  I.  Jur.  141. 

CR.) 

11.  The  ptf.  in  a  stayed  suit,  who  has  paid 
the  costs  of  a  deft,  according  to  the  rule  in 
Lojlie  V.  Forbes  (2  I.  E.  R.  443),  is  not  entitled 
to  them  out  of  the  funds  in  the  receiver's 
hands,  unless  the  estate  is  clearly  sufficient 
to  pay  them  according  to  their  priority. 

In  Lojlie  v.  Forbes  there  was  a  fund  suffi- 
cient to  pay  all  the  creditors. — O'Keeffe  v. 
Holmes,  18  I.  E.  R.  116.    (R.) 

12.  The  petitioner  is  entitled  to  be  paid  the 
costs  of  the  appointment  of  a  receiver  out  of 
a  fund  realised  by  him,  in  priority  to  the  land- 
lord's claim  for  rent.  —  Read  v.  Corcoran,  1 1. 
C.  R.  235.    (R.) 

18.  A  receiver  is  not  entitled  to  the  costs 
of  taking  out  the  order  appointing  him,  it 
being  the  duty  of  the  party  at  whose  Instance 
the  receiver  is  appointed  to  do  so. 

Nor  will  he  be  allowed  the  costs  of  his 
solicitor  attending  the  passing  of  a  former 
receiver's  account,  unless  the  Master  certifies 
that  such  attendance  was  proper. 

Nor  the  costs  of  notice  and  service  thereof 
on  the  sheriff,  requiring  him  to  pay  rent  due, 
before  levying  an  execution  on  the  goods 
of  a  tenant. 

He  will  be  allowed  the  costs  of  one  draft 
and  copy  of  a  notice  to  quit,  by  way  of  prece- 
dent only,  and  not  the  costs  of  preparing  a 
notice  to  quit  served  on  the  tenants,  unless 
under  special  circumstances. 

The  costs  of  an  attested  copy  of  a  memorial 
of  a  lease,  and  of  a  clerk  to  prove  the  same  at 
the  trial  of  an  ejectment,  will  be  allowed,  on 
taxation,  to  the  receiver,  if  necessarily  in- 
curred.—TToorfro^c  V.  Greene,  2  I.  C.  R.  880. 
(R.) 

14.  A  receiver  over  the  landlord's  interest  is 
entitled  to  have  the  costs  of  obtaining  leave 
to  proceed  at  law  against  a  tenant  over  whose 
interest  there  is  also  a  receiver,  taxed  as 
against  the  fund  in  Court. — Thompson  y.MagiU, 
41.  Jur.  90.    (R.) 

15.  The  costs  of  the  appointment  of  a  re- 
ceiver on  a  judgment  on  a  receiver's  recogni- 
zance nnder  the  4  &  6  TT.  4,  c.  66,  and  8  &  4 
Vic,  c.  105,  are  chargeable  beyond  the  penalty 
of  the  recognizance  against  the  receiver,  and 
Semble — against  his  securities,  those  costs  not 
being  costs  at  the  Petty-bag  side  of  the  Court. 
—The  Queen  v.  Dillon,  8  I.  C.  R.  664.  CR,}— 
[Affd. :  4  I.  C.  R.  646.    (C.)] 

16.  A  tenant  held  premises  nnder  the  Court 
on  a  six  months'  lease,  ending  in  March  1860, 
at  £45  for  rent.  When  applied  to  by  the 
receiver  at  the  end  of  the  term,  she  refused 
possession ;  and,  in  May  1862,  when  the  rent 
was  demanded,  by  letter,  denied  tenancy 
except  for  six  months.  She  still  continued 
in  possession,  and  in  March  1856  the  receiver's 
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clerk  filed  for  her  a  proposal  for  the  premises 
at  £50  per  annum ;  which  proposal  was  sent 
in,  but  there  was  no  new  letting.  In  Jan.  1853, 
the  receiver  distrained  for  two  and  a-half 
years'  rent,  at  £00  per  annam,  and  the  tenant 
replevied.  On  application  of  the  receiver, 
the  proceedings  were  directed  to  be  stayed, 
and  a  reference  was  given  to  the  Master  to  fix 
what  rent  should  be  paid  from  the  end  of  the 
six  months,  and  to  allow  credit  thereout  for 
the  damages  by  distress,  and  for  the  costs  at 
law.  Each  party  was  directed  to  abide  his 
own  costs  of  this  motion ;  the  order  to  be 
without  prejudice  to  the  liability  of  the 
receiver  for  his  neglect  in  not  having  let  the 
lands  in  1850. — Barron  v.  O'Brien^  6  I.  Jur. 
260.    (R.) 

1.  A  receiver  having  neglected  to  lodge  his 
balance  pursuant  to  the  Master's  order,  an 
attachment  was  issued  against  him,  directed 
to  the  sheriff,  who  made  a  return  of  non  est 
inventus.  It  was  afterwards  renewed  and  a 
similar  return  made.  It  was  then  directed  to 
the  coroner,  who  made  an  improper  return. 
An  attachment  was  then  issued,  against  the 
coroner,  which  was  also  renewed  from  time  to 
time.  On  taxation,  the  Master  refused  to 
allow  the  ptf.  the  costs  of  those  proceedings 
which  he  bad  taken  against  the  receiver  and 
against  the  coroner.  The  Court  refused,  in 
the  first  instance,  to  allow  those  costs  out  of 
the  estate,  as  it  did  not  appear  that  the 
receiver  or  his  sureties  were  insolvent,  but 
directed  the  recognizance  to  be  put  in  suit, 
and  the  motion  to  stand  over. 

The  payment  of  the  amount  for  which  the 
attachment  was  issued  against  the  receiver 
would  not  discharge  the  contempt,  but  he 
would  still  be  liable  to  the  costs  of  the  pro- 
ceedings against  him,  and  if  he  could  be 
identified  with  the  coroner,  perhaps  also  for 
the  costs  of  the  proceedings  against  the 
coroner. — Erskine  v.  Baker^  7  I.  Jur.  25.    (R.) 

2.  The  report  of  the  Master  in  a  cause  had 
found  that  it  would  be  for  the  benefit  of  the 
estate  to  take  proceedings  against  certain 
tenants,  and  the  receiver  had  proceeded  by 
attachment,  on  which  a  return  of  non  est  tn- 
ventus  was  made  by  the  sheriff.  The  receiver 
was  entitled  to  his  costs  of  such  proceedings. 
—Kelly  V.  K.,  7  I.  Jur.  161.    (R.) 

8.  C.  having  been  found  lunatic,  by  inouisi- 
tlon,  obtained  leave  to  traverse.  The  JL.ord 
Chancellor  directed  one  of  the  Masters  of 
the  Court  to  act  as  committee,  and  to  oppose 
the  traverse.  The  Master  did  so  by  the  Soli- 
citor for  Minors  and  Lunatics.  The  traverse 
suceeded.  Hddj  that  C,  was  not  entitled  to 
have  the  receiver  discharged,  without  provi- 
ding for  the  costs  of  the  Solicitor  for  Minors 
and  Lunatics. — In  re  Crosbie,  II  I.  C.  R.  482. 
(C.)  

XXX.  10.  kk.  Review, 
ISu  also  Pleadino,  U.  6.] 
4.  Cost!  of  a  bill  of  review  and  reversal 


given  to  the  ptf^  who  succeeded  in  the  anit. — 
Talbott  T.  Minnett,  6  L  £.  R.  88.    (E.E.) 

5.  The  notice  of  a  motion  to  review  the 
taxation  of  costs  should  specify  the  items  of 
costs  objected  to. 

**Late  of  Montague-street,"  is  an  insuffi- 
cient description  of  residence.  —  Mowles  r. 
i  Murray,  3  L  Ju^.  375.     (C.) 


XXX.  10. 11.  Separate  Costs, 

6.  If  def ts.  in  a  suit  for  renewal,  file  sepa- 
rate answers  when  their  defence  is  identical, 
the  Court  will  not  make  the  usual  decree 
giving  them  their  costs,  but  will  disallow  the 
costs  of  the  separate  proceedings. — Hamilton 
Y,  Patten,  1  I.  E.  R.  841.     (C.) 

7.  When,  apparently  to  accumulate  costs, 
several  similar  answers  of  vexatious  length 
were  filed  on  behalf  of  a  number  of  formal 
defts.,  who  appeared  to  have  acted  on  an 
understanding  with  ptf.,  and  under  the  same 
solicitor's  directions ;  on  the  principal  deft.'s 
motion,  that  proceedings  be  stayed,  &c.,  it 
was  referred  to  the  Master  to  ascertain  the 
amount  due  to  ptfs.,  and  to  tax  their  costs  of 
proceeding  against  the  principal  deft,  only, 
but  not  the  costs  of  proceeding  against  the 
others.  It  was  further  ordered  that  the  prin- 
cipal deft,  should  pay,  &c.,  he  so  undertaking, 
within  ten  days  after  the  report ;  that  the 
cause  should  meantime  be  stayed ;  and  that 
ptfs.  should  noi  be  allowed  their  costs  of 
appearing  on  this  motion. — Bateman  v.  B.,  2 
LE.  R.  296.    (R.) 

8.  Trustees  in  the  same  interest  will  be  al- 
lowed the  costs  of  separate  answers,  if  the 
Master  finds  that  the  circumstances  justified 
them  in  so  answering. — Dudgeon  v.  Cor  ley ,  4 
Dr.  &  War.  158  ;  2  Con.  &  L.  422.    (C.) 

9.  Defts.  (trustees)  severally  filed  similar 
demurrers,  instead  of  joining  in  one  demur- 
rer. Held,  that  they,  though  successful,  should 
not  be  allowed  the  costs  of  the  demurrers. 
—Cooke  V.  Lord  Courtown,  6  I.  E.  R.  279.  (R.) 

10.  The  separate  appointees  of  portions  of 
an  entire  charge  (and  not  those  claiming  par- 
tial or  sub-interests  in  portions  of  it)  are 
entitled  to  separate  costs  as  defts.  in  a  suit 
relating  to  the  estate  charged.  —  Hoops  v. 
Lord  Kingston,  11  L  E.  R.  471.     (C.) 


XXX.  10.  mm.  Solicitor,  personally,  to  pay, 

11.  If  the  ptf.'s  attorney  wilfully  in  the  bill 
describe  the  ptf.  as  resident  within  the  juris- 
diction, when,  in  fact,  he  is  resident  out  of 
the  jurisdiction,  he  will  be  ordered  to  pay  the 
costs  of  the  motion  to  stay  the  proceedings, 
until  security  for  costs  be  given. — Knox  v. 
O'Brien,  8  I.  E.  R.  62.    (E.E.) 

12.  When,  in  a  minor  matter,  upon  a  refer- 
ence to  the  Master  to  ascertain  what  lien  the 
«olicitor  of  the  father  of  the  minor  had  upon 
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the  several  docnments  in  his  possession,  for 
costs  incurred  in  the  lifetime  of  the  father, 
the  costs  claimed  were  reduced,  upon  taxation, 
by  more  than  one-sixth — Ueld,  that  the  soli- 
citor should  pay  his  own  costs  of  taxation,  as 
well  as  those  incurred  by  the  guardians  of  the 
minor  in  reducing  the  amount  of  the  costs 
claimed. 

The  solicitor  must  pay  the  costs  of  taxa- 
tion when  more  than  a  sixth  has  been  taken 
off  the  bill,  although  there  has  been  no  under- 
taking to  pay,  bringing  the  case  within  the 
7  G,  2,  c.  14 ;  the  Court  having  and  exercising 
an  inherent  jurisdiction  on  the  subject. — In 
re  Lawlers,  3  I.  E.  R.  102 ;  Fl.  &  K.  73.  (R.) 

1.  When,  under  an  order  referring  it  to 
the  Master  to  tax  bills  of  costs  furnished  by 
the  solicitor,  in  pursuance  of  the  statute,  and 
staying  an  action  brought  by  him  at  law  for 
the  recovery  of  the  same,  the  client  under- 
taking to  pay  what  should  be  found  due  on 
taxation,  and  more  than  one-sixth  had  been 
struck  off  each  bill — Held,  that  the  solicitor 
should  pay  his  own  and  the  client's  costs  of 
taxation. 

A  solicitor  furnished  his  bill  to  his  client, 
and,  after  the  expiration  of  the  month  allowed 
by  the  statute,  commenced  an  action  for  the 
amount,  the  client  having  taken  no  step  in 
the  meantime.  Afterwards,  upon  the  client's 
petition,  the  action  was  stayed,  and  the  costs 
were  referred  for  taxation,  the  client  under- 
taking to  pay  whatever  should  be  the  sum 
certified  as  due.  Upon  the  taxation,  more 
than  one-sixth  having  been  taken  off,  the 
Court  ordered  that  the  solicitor's  costs  of 
taxation  should  be  disallowed ;  and,  also,  that 
the  client's  costs  of  taxation,  and  of  the  appli- 
cation upon  the  return  of  the  report,  should 
be  deducted  from  the  amount  of  taxed  costs. 
--Power  V.  Nagle^  8  I.  £.  R.  105 ;  Fl.  &  K. 
78.    (R.) 

2.  A  ptf.'s  solicitor  held  personally  liable 
to  the  costs  of  a  reference  to  the  Master 
to  enquire  and  report  whether  a  purchaser 
was  entitled  to  any,  and  what  compensation, 
by  reason  of  a  misdescription  in  the  rental, 
caused  by  his  neglect,  in  not  examining  the 
leases  lodged  in  the  Master's  office. —  Taylor 
V.  Gormccn,  Fl.  &  K.  567 ;  4  I.  E.  R.  650.  (R.) 

8.  If  the  solicitor,  upon  whom  has  been 
served  the  subpoena  to  hear  judgment,  refuses 
to  endorse  on  the  original  an  admission  of 
service  thereof,  he  will  be  ordered  to  pay  the 
costs  rendered  necessary  by  his  refusal. — 
Ross  V.  Wood,  2  Dr.  &  Wal.  490.    (C). 

4.  Ptf.'s  solicitor  ordered  to  pay  the  costs 
of  the  day,  in  consequence  of  his  non-attend- 
ance in  Court  when  the  cause  was  called  on. 
—Courtney  v.  Stock,  2  Dr.  &  War.  251 ;  1 
Con.  &L.  866.    (C.) 


5.  An  attorney,  who  had  received  a  sum  of 
money  on  account  of  costs,  contended  that  a 
balance  was  still  due,  and  threatened  to  file  a 
bill  for  its  recovery.  Upon  a  reference  ob- 
tained by  the  client,  on  a  petition  praying. 


among  other  things,  that  the  sum  received  by 
the  attorney  should  be  ascertained,  and  his 
costs  taxed  as  between  party  and  party ;  al- 
though the  client  was  wrong  as  to  the  princi- 
ple of  taxation,  and  also  in  praying  repay- 
ment of  the  entire  amount  received  by  the 
attorney,  and  not  merely  of  the  balance  over- 
paid, yet — Held,  that  the  attorney  should  pay 
all  the  costs  of  the  reference  and  other  pro- 
ceedings in  the  matter,  except  the  costs  of  so 
much  of  the  petition  and  answering  affidavit 
as  were  incidental  to  the  principle  of  taxation. 
—Armstrong  v.  Pollock,  6  I.  E.  R.  668.    (E.E.) 

6.  When  there  was  a  decree  with  costs  in 
this  Court,  which  was  subsequently  reversed 
by  the  Lords,  who  directed  that  the  billibelow 
should  be  dismissed  with  costs ;  but  before  the 
appeal  the  ptf.'s  solicitor  had  compelled  the 
deft,  to  pay  the  costs  below,  upon  receiving 
the  ptf.'s  receipt  therefor;  and  the  ptf.  had 
directed  his  solicitor  to  retain  those  costs  in 
his  possession  to  defend  the  appeal — Held, 
that  the  deft,  could  not,  upon  the  decree  of 
the  Lords,  compel  the  solicitor  of  ptf.  to 
refund  the  costs  so  paid. — Smith  v.  Clarke,  2 
Con.  &  L.  160 ;  8  Dr.  &  War.  844.    (C.) 

7.  The  costs  of  a  suit  to  set  aside  a  deed 
for  fraud  will  not  be  given  against  a  solicitor, 
who  was  a  party  to  the  fraud,  and  is  a  party  to 
the  suit  in  respect  of  other  liabilities,  unless 
the  bill  prays  them  against  him. — Roddy  v. 
Williams,  3  Jon.  &  L.  1.    (C.) 

8.  A  conditional  order  to  appoint  a  receiver 
under  the  Sheriffs  Act  having  been  obtained 
in  the  Court  of  Exchequer,  the  solicitor  for 
another  judgment  creditor,  who  had  know- 
ledge of  the  Exchequer  order,  presented  a 
petition  for  a  receiver  to  the  Lord  Chan- 
cellor, suppressing  the  fact  of  the  Exchequer 
order.  The  Court  dismissed  the  petition,  and 
directed  that  the  solicitor  should  not  have 
the  costs  of  the  petition  against  his  client. — 
Daiy  V.  D.,  9  L  E.  R.  461.    (R.) 

9.  The  Court  directed  a  solicitor  to  attend 
the  taxation  of  his  costs.  As  the  taxation 
could  not  proceed  in  consequence  of  his  non- 
attendance,  he  was  made  to  pay  the  costs 
of  the  motion. — In  re  Kelly,  1 1.  Jur.  829.  (R.) 

10.  It  is  th^  duty  of  solicitors  not  to  take 
office  copies  unautbenticated. 

A  copy  of  depositions  proved  very  incor- 
rect, but  had  been  taken  and  paid  for  before 
it  was  compared  or  attested,  the  solicitor  was 
ordered  to  pay  the  costs  of  the  day. — Morgan 
V.  Roe,  12  L  E.  R.  21.    (C.) 


11.  By  consent,  made  a  rule  of  Court,  defts. 
undertook  to  pay  costs  to  two  ptfs.,  one  of 
whom  died  before  payment.  The  suit  having 
abated,  a  motion  for  an  attachment  for  non- 
payment of  those  costs  was  refused ;  the  per- 
sonal representative  of  the  deceased  ptf.  not 
being  before  the  Court.  The  solicitor,  having 
made  the  application  without  consent  of  the 
surviving  plaintiff,  was  directed  to  pay  the 
costs  of  the  motion. — Maker  v.  Lougknane,  2 
L  Jur.  68.    (R.) 


884 


[PRACTICE— COSTS.] 


1.  If  a  maiTied  woman,  haring  separate 
propertj,  petition  under  the  12  &  18  Ftc, 
c.  77,  8.  88,  as  a  femme  sole,  her  attomej  will 
be  personally  responsible  for  the  costs  of  the 
proceedings. — In  re  Knox,  2  L  Jur.  147.  (I. 
E.C.) 

2.  A  petition  for  sale,  presented  bj  one 
who  has  sought  the  benefit  of  the  Acts  for 
the  Relief  of  Ins.  Debtors  in  England,  will  be 
dismissed  with  costs,  to  be  paid  personally  by 
the  solicitor  presenting  it,  when  the  facts 
connected  with  the  insolvency  are  suppressed 
from  the  petition,  althongh  the  petitioner 
has  not  bc^n  finally  discharged  under  those 
Acts.— /n  re  Nesbiit,  2  I.  Jur.  252.    (I.E.C.) 

8.  When,  in  a  suit  against  a  minor,  the 
omission,  by  the  petitioner's  solicitor,  to  name 
a  guardian,  precludes  the  petitioner  from 
naming  one  under  the  Ch.  Reg.  Act  (/r.) 
1850,  s.  21,  and  a  motion  for  that  purpose 
is  thereby  necessitated,  the  petitioner's  soli- 
citor should  be  charged  with  the  costs  of  that 
motion,— O'DeU  v.  ftowy,  1  I.  Jur.  N.  S.  272. 

CR.) 

4.  A  solicitor,  who  receives  the  proceeds  of 
an  insolvent  estate,  and  undertakes  to  admin- 
ister it,  will  be  treated,  not  merely  as  soli- 
citor, but  as  if  he  had  been  actually  appointed 
assignee ;  and  will  be  directed  to  pay,  per- 
sonally, the  costs  of  creditors  who  bring  the 
matter  before  the  Court. — In  re  Connery,  6 
I.  Jur.  N.  S.  23.    (B.) 

6.  The  owner's  solicitor,  not  having  the 
carriage  of  the  proceedings,  without  the 
Court's  leave,  filed  an  objection  impeaching 
leases,  and  served  notice  of  a  motion  to  allow 
the  objection,  and  to  set  aside  the  leases. 
The  objection  was  overruled  on  the  merits, 
and  the  owners  were  unable  to  pay  the 
tenants'  costs.  The  proceeding  being  clearly 
contrary  to  the  practice  of  the  Court,  the 
solicitor  was  hetd  personally  liable  for  the 
costs. 

The  solicitor  having  the  carriage  of  the 
proceedings  is  the  only  person  who  can  take 
anv  active  steps  towards  the  sale  in  a  matter, 
unless  the  Court  in  any  particular  matter 
directs  otherwise. — In  re  Prewen's  Assignees j 
7  I.  Jur.  N.  S.  88.    (L.E.C.) 

6.  If  solicitors  file  pleadings  in  the  Probate 
Court  in  cases  within  the  jurisdiction  of  the 
Q.  Sessions,  and  without  having  informed 
their  clients  of  such  jurisdiction,  and  without 
their  express  directions  to  proceed  thus,  no 
costs  will  be  allowed  them,  either  out  of  the 
estate  or  against  their  own  clients. — Uennessy 
V.  H.,  7  I.  Jur.  N.  S.  390.    (P.) 


XXX.  10.  nn.  Specific  Performance;  between 
Vendor  and  Vendee^  and  other  Persons ; 
in  Sales  Judicial;  Searches,  j*c. 

7.  A  discharged  purchaser  is  not  entitled, 
as  against  a  bidder  opening  the  sale,  to  the 
costs  of  investigating  the  title,  when  he  pro- 


ceeded to  do  so  before  the  order  to  confirm 
the  sale  was  made  absolute. — Digby  t.  Brown, 
1I.E.  R.877.    (R.) 

8.  In  consequence  of  deft's  refusal  to  exe- 
cute the  conveyance  to  the  purchaser  under 
the  decree,  it  became  necessary  to  apply  that 
the  Master  might  execute  in  their  names. 
Hddj  that  the  estate  should  not  bear  the  costs 
of  that  application,  but  that  they  should  be 
borne  by  the  defts.,  whose  improper  refusal 
necessitated  them. — Clarke  v.  Ve  Burgh,  2  I. 
E.  R.  19.    (R.) 

9.  Under  a  decree  to  sell  lands,  a  trustee 
for  the  inheritor  was  declared  purchaser. 
There  was  a  report  of  bad  title.  Held,  that 
the  trustee  was  entitled  to  his  costs  out 
of  the  fund  in  Court,  it  appearing  that  the 
inheritor  was  ignorant  of  his  own  title ;  that 
he  never  had  the  means  of  knowing  it ;  and 
that  he  acted  bona  fide. — Kirby  v.  0*Shee,  1 
Jon.  164.    (E.E.) 

10.  A  purchaser,  discharged  because  of  bad 
title,  is  entitled  to  the  costs  of  counsel's  opi- 
nion on  it,  and  of  preparing  a  case  for  counsel. 
—Barton  v.  Dovmes,  4  I.  E.  R.  607 ;  Fl.  &  K. 
633.     (R.) 

11.  In  the  case  of  purchases  from  a  bank- 
rupt's assignees,  the  rule  respecting  the  costs 
of  investigating  the  title  resembles  that  which 
governs  sales  under  decrees  of  Courts  of 
Equity.— /2«  Page,  1  Dr.  &  WaL  31.    (C.) 

12.  Under  the  words,  "and  to  make  such 
other  order  in  the  premises  as  to  the  Court 
shall  seem  just  and  reasonable"  (6  G,  4,  c. 
193,  s.  29),  the  Court  will  give  the  costs  of 
attending  the  inquisition  to  ascertain  the 
value  of  the  lands  required  for  the  company's 
purposes. — In  re  Ulster  Canal  Co^  Fl.  A  K.  i6, 
note,    (R.) 

13.  Under  the  words  "reasonable  costs, 
charges,  and  expenses,"  in  the  2  &  3  Vic,  c. 
61,  s.  29,  the  Court  will  award  all  costs  neces- 
sarily incurred  by  parties  in  obtaining  pay- 
ment out  of  Court  of  the  purchase  money  of 
the  lands  required  for  the  purposes  of  the 
commission,  or  of  having  it  invested  upon 
trusts  similar  to  those  to  which  those  lands 
were  subject. — In  re  Commrs,  of  the  Shannon,  8 
I.  E.  R.  355  ;  Fl.  &  K.  13.    (R.) 

14.  A  party,  who  obtained  possession  of 
estates  by  conveyance  from  a  tenant  for  life 
and  equitable  incumbrancer,  devised  the  es- 
tates as  his  own.  Part  was  sold  in  a  suit  to 
administer  his  estates.  In  a  subsequent  suit 
by  one  claiming  the  estates  as  devisee  of  the 
former  owner,  the  purchaser  was  directed  to 
pay  his  own  costs. — Incorporated  Society /or 
Protestant  Schools  v.  Richards,  4  I.  E.  R.  177 ; 
1  Dr.  &  War.  258 ;  1  Con.  &  L.  58.    (C.') 

15.  A  purchaser,  who,  having  lodged  only 
one-fourtn  of  his  purchase  money,  was  dis- 
charged  upon   a  report  of  bad  title — Held, 
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entitled  to  his  costi  incarred  in  inyestigating 
the  title,  bat  not  to  interest  on  the  one-fourth. 
— /Wy  T.  JTiTX^miy,  FL  &  K.  456.    (R.) 

1.  A  purchaser,  discharged  upon  a  re-sale 
under  an  order  opening  the  bidding^,  is  not 
entitled,  against  the  ptf.  or  his  solicitor,  to 
the  costs  which  he  may  have  incarred  in  in- 
Testigating  the  title,  there  not  having  been 
any  reference  to  the  Master  to  report  as  to 
title.— 5iii/tVaii  T.  BayUy,  Fl.  k  K.  460.  (R.) 

2.  A  purchaser  nnder  the  decree  took 
several  objections  to  the  title.  Some  objec- 
tions he  lailed  to  sustain,  bat  succeeded  in 
others.  He  was  hdd  entitled  to  the  costs 
properly  and  necessarily  incurred  in  investi- 
gating the  title,  the  costs  occasioned  by  the 
unsustained  objections  having  been  first  de- 
ducted.—Brotem  V.  Lynch,  4 1.  £.  R.  69.    (E.E.) 

8.  The  rules  respecting  the  costs  of  the 
surrender  or  assignment  of  a  trust  term,  when, 
upon  the  sale  of  an  estate,  it  appears  that 
such  term  is  outstanding,  are  the  following : — 
First,  if  the  term  is  to  be  simply  surrendered 
and  merged,  this  must  be  done  at  the  expense 
of  the  vendor;  for  this  is  in  fact  no  more 
than  making  out  the  title  which  the  vendor  is 
bound  to  establish.  Again,  if  the  term  be  so 
circumstanced  that,  although  the  trusts  have 
been  fulfilled,  it  has  never  been  assigned  ;  in 
that  case,  the  purchaser  is  entitled  to  have  it 
assigned  to  attend  the  inheritance ;  and  this 
assignment  must  be  at  the  expense  of  the 
vendor.  But  there  is  a  third  case,  and  here 
the  rule  is  different ;  if  the  term  has  already 
been  assigned  to  attend  the  inheritance,  and 
the  purchaser  requires  it  to  be  further  assigned 
to  a  trustee  nominated  by  himself,  he  must 
be  at  the  expense  of  such  farther  assignment. 
^KmHnge  v.  K,,  6  I.  £.  B.  48.    (R.) 

4.  Under  the  5  &  6  Ftc,  c.  62,  the  Com- 
missioners of  Woods  and  Forests  are  bound 
to  pay  the  costs  of  a  reference  to  ascertain 
parties'  rights  to  the  purchase  money  of  pre- 
mises bought  under  the  Act,  as  expenses  in- 
cidental to  the  purchase. — In  rt  Commrs,  of 
TF.  *  fl,  7  L  E.  R.  487.    (R.) 

5.  One  who  opened  a  sale  with  the  parties' 
assent  to  prevent  the  property  being  sacri- 
ficed, but,  being  outbid,  was  not  the  purchaser, 
allowed  costs  of  opening  the  sale,  because  he 
had  benefited  the  estate. — Cujffe  v.  Youngs  9  I. 
E.R.475.    (R.) 

6.  In  the  rental  under  which  the  lands 
were  sold  a  part  was  thus  described : — **  Term 
for  which  demised;  under  an  article  of  agree- 
ment for  lease  for  four  lives,  bearing  date 
1804,  and  one  year."  The  sale  took  place  in 
Jan.  1845.  On  the  9th  of  April  the  purcha- 
ser's solicitor  received  a  copy  of  the  article, 
and  then  first  discovered  that  the  agreement 
was  for  a  lease  to  commence  after  the  expi- 
ration of  a  then  subsisting  lease  which  aid 
not  expire  until  1848.  On  the  24th  of  Oct. 
he  lodged  objections  to  the  title,  and  subse- 
quently swore  that   he  was  misled  by  the 


statement  in  the  rental.  Heldy  affirming  the 
report,  that  the  mis-statement  was  ground 
for  discharging  the  purchaser,  not  for  com- 
pensation. That  the  delay  in  lodging  the 
objection  disentitled  the  purchaser  to  his  costs. 
—Martin  v.  Cotter,  9  I.  E.  R.  44.  CR.>-[Affd. : 
9  I.  E.  R.  851 ;  3  Jon.  &  L.  496.    (0.)] 

7.  Specific  execution  of  a  written  agree- 
ment lor  a  lease  decreed  at  the  suit  of  the 
tenant,  with  several  additions  contemporane- 
ously agreed  on  by  parol,  set  up  bv  the  answer, 
but  omitted  in  the  bill,  the  ptt.  paying  the 
costs  of  the  suit. —  Warren  v.  Thunder,  9  L  E. 
R.371.    (C.) 

8.  Several  objections  to  title  were  taken  by 
a  purchaser.  Some  were  allowed ;  others  dis- 
allowed. On  motion  to  discharge  the  pur- 
chaser— Hekt,  that  the  costs  of  the  successful 
shoald  be  set  off  against  those  of  the  unsuc- 
cessful objections. — RusktU  v.  Church,  1 L  Jur. 
260.    (R.) 

9.  When  a  suit  has  been  stayed,  the  Court 
will  not  direct  that  the  ptf.  pay  only  the  costs 
of  such  defts.  as  cannot  prove. — Fawcett  v. 
Biggs ;  Lojlie  v.  Forbes ;  Hart  v.  Forbes,  1  I. 
Jur.  362.    (R.) 

10.  When  the  abstract  of  title  to  a  petition 
stated  a  jointure  to  be  secured  by  a  trust 
term,  the  contrary  being  the  fact,  and  the  pe- 
tition stated  that  a  greater  sum  was  dae  for 
the  arrears  of  the  jointure  than  was  really  so, 
the  petitioner  was  declared  disentitled  to 
costs  as  against  the  fund. — In  rt  PunxU,  2  L 
Jur.  100.    (I.E.C.) 

11.  A  purchaser  under  a  decree  objected  to 
the  title ;  but  did  not  appear  on  the  summons 
to  consider  the  objections.  A  report  of  good 
title  was  made.  He  took  several  objections ; 
they  were  overruled.  Reference  to  enquire 
whether  he  had  been  put  into  possession  of  all 
the  lands.  Report — that  he  was  entitled  to 
£60  compensation,  which  he  moved  should  be 
allocated  to  him,  with  costs  of  the  motion  and 
reference. 

Cross-motion:  that  he  should  pay  ptf.'i 
costs  of  the  reference  on  which  his  objections 
had  been  overruled. 

The  Master  certified  that  there  were  not 
grounds  to  justify  those  objections. 

Order :  that  the  compensation  be  allocated 
to  the  purchaser ;  but  that  he  should  pay  the 
ptf.'s  costs. 

The  Court  declared  that  the  4  &  6  W,  4,  c 
78, 8.  12,  gave  the  Masters  jurisdiction  to  de- 
cide such  questions  of  costs. — Beddy  v.  Smithy 
2  I.  Jur.  266.    (R.) 

12.  D.  contracted  for  the  sale  of  lands,  but 
died  before  the  execution  of  the  conveyance, 
having  by  will,  antecedent  to  that  contract, 
devised  all  his  real  estate  to  trustees  (who 
took  the  legal  estate)  upon  trust  for  A.  for 
life  ;  remainder  to  B.  for  life ;  remainder  to 
C,  an  infant,  in  tall.  A  suit  to  complete  the 
contract  having  been  rendered  necessary  by 
reason  of  the  infancy  of  B.,  the  Court  decreed 
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specific  performancef  with  cofts  of  the  suit. — 
Heard  r.  Cuthbert,  1  I.  C.  R.  869.    (C.) 

1.  In  proceeding  under  the  188th  O.  Role  of 
1848,  the  practice  is  to  require  common,  and 
not  negative,  searches,  to  he  talcen  oat  for  the 
purpose  of  being  laid  before  counsel,  with  the 
abstract  of  title,  before  it  is  laid  before,  and 
approved  of  by  the  Master.  Costs  of  negative 
searches  for  that  purpose  will  be  disallowed 
on  taxation.  The  pti.'s  solicitor  will  not  in 
the  first  instance,  t.  «.,  prior  to  the  sale,  be 
allowed  to  charge  for  copies  of  deeds,  &c.,  ap- 
pearing in  the  abstract. — Hutton  v.  Foster,  2 
I.C.  R440.    (R.) 

2.  A  discharged  purchaser  is  prima  facit  en- 
titled  to  all  the  costs  incurred  bj  him  in  inves- 
tigating the  title.  The  Court  therefore  refused 
to  give  a  special  direction  to  the  Taxing  Mas- 
ter to  disallow  costs  which  had  been  incurred 
in  consequence  of  the  purchaser  not  objecting 
earlier  to  the  title.—  Weir  v.  Clumleg,  2 1.  C.  R 
666.    (R.) 

8.  A  decree  declared  the  ptf.  and  others, 
specialty  and  simple  contract  creditors,  en- 
titled to  a  charge  on  lands.  There  was  an 
appeal  to  the  House  of  Lords,  which  was  de- 
fended by  the  ptf.  at  his  own  expense.  The 
decree  was  affirmed,  without  costs  ;  but  before 
the  appeal  was  decided,  a  final  decree  was 
pronounced,  directing  a  sale,  and  giving  the 
ptf.  his  costs  in  priority  with  his  demand. 
Held,  that  he  was  not  entitled  to  the  costs  of 
defending  the  appeal,  as  costs  in  the  cause  ; 
but,  that  as  the  other  creditors  had  an  interest 
and  had  derived  a  benefit  from  the  defence  of 
the  appeal,  they  were  bound  to  contribute  to 
the  costs  out  of  the  funds  reported  to  them, 
rateably,  in  proportion  to  the  amount  of  their 
respective  demands. — Hamilton  v.  Stfnge,  4 1.  C. 
R.  182  ;  7  I.  Jur.  121.  (R.)— [Affirmed  by  the 
Lord  Chancellor,  on  appeal,  4  I.  C.  R.  551.] 

4.  A  purchaser,  discharged  because  of  the 
misrepresentation  in  the  rental  of  the  value  of 
the  property,  was  given  his  costs  ;  but  was  re- 
fused interest,  only  one-fourth  of  the  price 
having  been  lodged. — Porter  y.  Vesey,  6 1.  Jur. 
N.  S.  48.    (R) 

XXX.  10.  nn.»  Trustees. 
[See  supra,  XXX.  10.  t.] 

5.  The  rule,  prohibiting  a  trustee,  who  is  a 
solicitor,  from  charging  costs  against  his 
cq.t.  considered.  Securities,  containing  such 
charges,  set  aside,  when  the  trust  deed  did  not 
clearly  authorise  them,  notwithstanding  letters 
recognising  the  right  to  charge  them,  and  a 
petition  for  taxation  presented  by  the  c.  q.  ^, 
the  letters  having  been  written,  and  the  se- 
curities given  under  influence,  and  the  securi- 
ties being  improvident. 

The  securities  were  set  aside  as  against  a 
purchaser  for  value  (with  notice),  from  the 
solicitor.  —  Gomley  r.  Wood,  9  I.  E.  R  418 ;  8 
Jon.  &  L.  678.    (C.) 

6.  A.  devised  real  estate  in  trust  for  her 
husband  for  his  life,  and  directed  the  trustees 


to  sell  and  convey  the  property  absolutely 
to  him  for  a  named  sum,  applicable  to  the 
purposes  of  her  will,  provided  that  he  de- 
clared, within  one  year  after  her  death,  that 
he  accepted  the  proposal. 

Semble — The  right  of  pre-emption  to  him 
was  a  gift.  The  trustees,  therefore,  were  not 
bound  to  make  out  title  to  him,  nor  were 
they  entitled  to  receive,  out  of  A.*8  assets  and 
to  the  prejudice  of  the  persons  entitled  to  the 
residue,  the  costs  of  making  out  title. 

Solicitors  having  been  employed  by  the 
trustees  to  make  out  the  title,  the  costs  were 
allowed  on  taxation  against  the  trustees,  per- 
sonally, under  the  ^licitors  Act  (12  i  18 
Vic,  c.  53),  ss.  8,  4. — In  re  Davison  {f  Tarrens, 
17  I.  C.  R  7.    (R) 

XXX.  10.  oo.  Witneu. 

[Under  the  Ct.  of  Ch.  Reg.  (Ir.)  Act  18W; 
Gen.  Orders  of  May  1857,  11,  12,  13,  14, 
15  :  Gam.  Ch.  Or.— See  also  ^&  31  Vic, 
c.  44.  s.  93.] 

7.  A  party  examining,  by  meant  of  an  in- 
terpreter, a  witness  ignorant  of  the  English 
language,  must  bear  the  expense  of  the  inter- 
preter's services  on  the  cross,  as  well  as  the 
direct  examination. — Phmkett  v.  Williams.  6  L 
E.  R  80.    (R.) 

8.  A  medical  man  is  obliged  to  attend  with- 
out compensation  to  prove  the  execution  of 
deed— Ac%  v.  Jackson,  2  I.  Jur.  181.    (R) 

9.  When  a  commission  to  examine  wit- 
nesses issues  at  the  instance  of  one  party 
to  a  suit,  the  other  not  concurring,  the  issuing 
party  must  pay  all  the  commissioner's  ex- 
penses, even  though  the  other  party  "cross- 
examines  his  witnesses.  If,  however,  he 
examines  on  the  direct,  he  must  pay  the  com- 
missioner for  the  examination  and  cross- 
examination  of  his  own  witnesses. — Earl  of 
Lucan  v.  O'MaUey,  8  I.  E.  R  712;  2  Jon.  &  L. 
681.    (C.) 


XXX.  10.  pp.  In  Cases  not  be/ore  specified. 

10.  A  cause  will  not  be  heard  for  costs 
nXone.— Blackwood  r.  Gregg,  H.  &  J.  310.  (E.E.) 

11.  Costs  of  ptf.,  and  of  several  parties  to 
the  cause,  having  been  ordered  to  be  paid  out 
of  the  fund,  and  a  puisne  creditor,  not  a 
party,  but  whose  demand  had  been  decreed 
to  be  paid,  having  obtained  leave  to  attend 
the  taxation  of  the  costs, — Held,  that  he  was 
entitled  to  the  costs  of  reading  over  the  bills 
of  costs  of  the  several  parties  to  the  cause. — 
Phillips  V.  Page,  H.  &  Jon.  819.    (E.E.) 

12.  A  supplemental  bill  was  filed  merely  to 
bring  before  the  Court  a  tenant  in  tail  who 
had  come  into  being  since  the  decree  in  the 
original  cause  was  pronounced.  All  the  defts. 
therein  appeared  again  at  the  hearing  of  the 
supplemental  suit,  in  consequence  of  a  notice 
served  by  ptf.  Held,  that  therefore  they  were 
entitled  to  their  costs  of  the  hearing  against 
ptf.,  who  should  have  them  over. — Wallace  v. 
Blake,  1  Dr.  &  Wal.  378,    (C.) 
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1.  If  lands  hare  been  sold  nnder  a  decree, 
and  judgment  creditors,  knowing  that  the 
f  and  cannot  reach  them,  necessitate  the  filing 
of  a  supplemental  bill  against  them,  they  wiU 
not  get  their  costs  in  that  suit. 

Sattbie — ^They  will  be  compelled  to  pay  the 
costs  occasioned  by  their  vexatious  conduct. — 
Barrett  t.  Bermingham,  I  I.  £.  B.  417 ;  S.  &  Sc. 
419.    (R.) 

2.  A  judgment  creditor  filed  a  bill  against 
three  persons,  as  devisees  of  lands  liable  to 
his  debt.  Held,  that  one  deft,  who,  before 
bill  filed,  had  paid  his  portion  of  the  debt, 
was  entitled  to  his  costs  as  against  his  co- 
defts.,  whose  default  necessitated  the  suit. — 
Hales  V.  Kirby,  1  I.  E.  R.  116.    (E.E.) 

8.  B.,  having  been  arrested  under  a  ne  exeat 
regnoj  which  was  afterwards  discharged  for 
irregularity,  commenced  an  action  for  false 
imprisonment  against  C,  at  whose  instance 
the  writ  had  issued.  On  C.'s  application  the 
Court  restrained  the  legal  proceedings,  and 
refused  to  give  B.  any  compensation;  but 
gave  him  costs  of  the  motion,  since  the 
restraining  order  should  have  been  made  part 
of  the  order  setting  aside  the  writ. — DarUy  v. 
Nicholson,  2  Dr.  &  War.  86:  1  Con.  &  L.  207. 
(C.) 

4.  A  plaintiffs  solicitor  held  personally 
liable  to  the  costs  of  a  reference  to  the  Mas- 
ter to  enquire  and  report  whether  a  purchaser 
was  entitled  to  any  and  what  compensation 
by  reason  of  a  misdescription  in  the  rental, 
caused  by  his  neglect  in  not  examining  the 
tenants'  leases  lodged  in  the  Master's  office. — 
Tt^hr  V.  Gorman,  Fl.  &  K.  667.    (R.) 

6.  Under  the  201st  G.  O.  the  Master  has 
jurisdiction  to  tax  mere  conveyancing  costs 
between  solicitor  and  client. — In  re  Smith*s 
Trustees,  Fl.  &  K.  627.    (R.) 

6.  A  moiety  of  an  estate  was  devised,  sub- 
ject to  legacies,  to  A.  for  life ;  remainder  to 
his  first  and  other  sons  in  tail.  Held,  that 
the  tenant  for  life  and  the  legatees  were 
to  bear  their  own  costs  of  a  partition  suit; 
and  that  the  tenant  for  life  bad  no  equity 
to  call  on  the  tenant  in  tail  to  contribute 
to  the  costs  of  the  suit. — Greer  v.  Mercer, 
41.  E.  R,705.    (E.E.) 

7.  The  Court  will  not  review  a  Master's 
taxation  of  costs,  unless    he  has    erred  in 

Srinciple. — Dqrley  v.  Nicholson,  1  Con.  &  L. 
91.    cc; 

8.  The  trustees  in  this  case  were  allowed 
their  costs  out  of  the  fund. 

The  Court  refused  to  direct  the  costs  of 
the  relators  to  be  taxed  as  between  solicitor 
and  client. 

Form  of  decree  in  such  a  case. — The  Att- 
Gen.  V.  Drummond,  8  Dr.  &  War.  162.    (C.) 

[The  case  is  reported  in  1  Dr.  &  War.  858. 
(CO ;  Affd.,  2  H.  L.  Cas.  837.] 

9.  When,  at  the  time  of  a  motion,  no  order 
Is  made  regarding  the  costs  of  it,  they  follow 


the  costs  in  the  cause,  especially  in  the  case 
of  injunction  bills. — Bourne  v.  Farran,  6  I.  £. 
R.  659.    (E.E.) 

10.  After  a  decree  against  defts.  with  costs 
to  be  paid  by  them,  one  of  the  defts.,  who 
was  liable  to  part  of  the  costs  solely, 
and  to  part  jointly  with  other  defts.,  died, 
the  decree  having  been  then  fully  per- 
formed in  all  respects,  except  the  payment  of 
the  costs,  which  were  untaxed.  A  bill  of 
revivor  having  been  filed  against  the  personal 
representative  of  the  deceased  deft,  for  pay- 
ment of  the  costs — Held,  upon  plea,  that  the 
suit  could  not  be  revived  for  the  costs  alone. 
— Bowyer  v.  Beamish,  7 1.  E.  R.  7.  ( R.)— [Affd. : 
8  I.  E.  R.  63 ;  2  Jon.  &  L.  228.    (C.)] 

11.  A  decree  having  been  pronounced  to  pay 
the  ptfs.  a  sum  and  costs,  the  costs  do  not 
bear  interest  under  the  8  &  4  Vic,  c.  105, 
s.  27,  from  the  date  of  the  decree,  but  from 
the  date  of  the  certificate  of  their  taxation. — 
ZtAce// V.  L.,  7  I.  E.  R.  91.    (R.) 

12.  On  motion  for  payment  out  of  Court 
of  part  of  a  party's  demand,  the  costs  of 
the  application  refused. — Massy  v.  O'Dell,  8  I. 
E.  R.  509.    (E.E.) 

13.  As  a  general  rule,  there  can  be  no  revi- 
vor for  untaxed  costs,  whether  the  abatement 
is  occasioned  by  the  death  of  the  party  who  is 
to  pay  the  costs,  or  by  the  death  of  the  party 
who  is  to  receive  them. 

That  rule  is  not  affected  by  the  3  &  4  Vic, 
c.  105,  s.  27. 

Cases  of  Morgan  v.  Scudamore,  2  Ves.  jun. 
813 ;  3  Ves.  195 ;  and  Barry  v.  Stawell,  3  I. 
E.  R.  18,  146,  considered  and  commented  on. 
—Bowyer  v.  Beamish,  8  I.  E.  R.  68  ;  2  Jon.  & 
L.  228.    (C.) 

14.  When  the  bill  prays  an  injunction  or 
receiver,  the  defts.  who  are  interested  in  re- 
sisting the  motion  are  entitled  to  costs  of 
two  briefs  on  filing  their  answers.  Ptf.  is  not 
entitled  to  the  costs  of  briefs  unless  he  has 
moved,  or  served  a  b./.  notice  of  motion,  or 
unless  a  deft,  did  some  act  after  the  briefs 
were  b./.  made,  which  rendered  notice  of  mo- 
tion unnecessary. 

The  bill  prayed  an  injunction.  On  the  an- 
swer coming  in,  the  solicitor  prepared  two 
briefs  for  the  injunction  motion.  Before  thev 
were  given  out,  or  notice  of  motion  served, 
the  suit  was  compromised.  Held,  that  ptf.  was 
not  entitled  against  deft,  to  costs  of  the  briefs. 
—Broadbent  t.  Hughes,  10  I.  E.  R.  65.    (R.) 

15.  The  costs  of  a  suit  in  the  nature  of  an 
ejectment  bill  to  recover  devised  property  on 
a  construction  of  a  will,  though  doubtful,  are 
not  within  the  rule  in  administration  suits, 
that  they  come  out  of  the  estate. — Johnson  t. 
Brady,  11  L  E.  R,  386.     (C.) 

16.  A  notice  party  entered  a  special  appear- 
ance (19th  O.  O.  1843),  and  in  consequence 
obtained  a  priority  she  would  not  have  other- 
wise had.  HM,  that  she  was  entitled  to  her 
costs  at  the  hearing  as  a  deft. — CaUaghan  v.  C, 
II.  Jur.  350.    (C.) 
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1.  In  a  suit  between  claimantt  nnder  a  will, 
and  a  deed  inconsistent  therewith,  executed  by 
the  testator,  the  costs  are  not  to  be  paid  oat 
of  the  assets,  on  the  ground  that  the  testator 
created  the  difficulty,  but  are  subject  to  the 
ordinary  rule  in  adverse  suits. 

Costs  Ri?en  against  a  trustee  nnder  the 
tmst  deed  which  was  held  revoked,  when  he 
had  also  a  beneficial  Interest  nnder  it,  and  in- 
sisted that  it  was  valid. — Irwinr.  Rogers^  12  I. 
E.  R.169.    (C.) 

2.  Practice  respecting  costs  on  a  motion  by 
the  landlord  for  leave  to  proceed  for  non-pay- 
ment of  rent. — Cltndinning  v.  Knox,  12  L  £.  R. 
809.    (R.) 

8.  Where  the  ptf.  in  a  stayed  suit  is  liable 
to  pay  a  deft,  costs,  he  is  bound  to  pay  them 
though  no  funds  for  the  purpose  have  been 
realised. — Tangney  v.  Holmes,  13  I.  £.  B.  114. 
(R.) 

4.  Ptf.  in  a  stayed  suit,  who  has  paid  a 
deft.'s  cjsts  according  to  the  rule  in  Lojlie  v. 
Forbes,  2  I.  £.  R.  448,  is  not  entitled  to  them 
out  of  the  funds  in  the  receiver's  hands  unless 
the  estate  clearly  suffices  to  pa^  them  accord- 
ing to  their  priority.  In  Loftie  v.  Forbes,  the 
fund  sufficed  to  pay  all  the  creditors.- O'iCec/fi 
V.  Udmes,  13  I.  E.  R.  116.    (R.) 

5.  In  Jan.  1846,  proceedings  were  stayed  by 
consent  order  in  a  cause  wherein  were  two 
ptfs.,  a  trustee  and  c.  q.  t. ;  and  ptf .'s  costs 
were  directed  to  be  taxed  and  ascertained, 
defts.  undertaking  to  pay  them.  Thev  were 
not  taxed  until  after  the  principal  deft,  s  (c.  q. 
t.)  death  in  Dec.  1848.  On  motion  to  compel 
defts.  to  pay  the  costs  thus  taxed — Held,  that 
it  should  be  refused  with  costs. — [^Barry  v. 
Staweif,  3  I.  E.  R.  18,  146;  Fl.  &  K.  1,  consi- 
dered.] Upton  y.M'Gany,  131.  E.  R.  164.  (C.) 

6.  The  ptf.  in  a  stayed  suit,  who  is  liable  to 
pay  a  deft,  costs,  is  bound  to  pay  them  though 
no  funds  for  that  purpose  have  been  realised. 
-^Tangney  v.  Holmes,  13  L  E.  R.  207.    (R.) 

7.  A  deft,  who  by  answer  sets  up  a  breach 
of  covenant  by  the  lessee  as  a  defence  to  a 
bill  for  renewal,  and  fails  to  prove  it,  must 
pay  the  costs  occasioned  by  that  ^iefence. — 
Vance  v.  Ranfurleg,  1 1.  C.  R.  821.    (C.) 

8.  A.  bequeathed  £20,000,  in  trust,  for  the 
building  and  endowment  of  a  college  for 
clerical  students  connected  with  the  General 
Assembly  of  Irish  Presbyterians  ;  to  be  built 
where  the  trustees  should  decide,  and  to  be 
under  such  rules.  &c.,  as  they  should  deter- 
mine, subject  to  the  advice  and  directions  of 
the  Assembly.  The  suit  was  to  administer 
A.'s  assets,  and  to  carry  into  execution  the 
trusts  of  her  will.  Held,  that  the  costs  in- 
curred bv  the  trustees  in  the  settlement  of  a 
scheme  for  the  due  application  of  the  £20,000, 
were  to  be  borne  by  that  bequest,  and  not  by 
the  general  residuary  fund. 

The  General  Assembly  (who  were  not  parties 
to  the  cause)  presented  a  petition  for  leave  to 


intervene  in  the  office,  aa  if  they  had  been 
joined,  and  that  their  costs  of  doing  so  might 
be  allowed  to  them  out  of  the  £20,000.  'Hie 
order  made  on  the  petition  merely  provided 
that  they  should  be  at  liberty  to  intervene  if 
they  thought  fit ;  and  reserved  until  the  final 
hearing  allquestions  as  to  any  claim  for  costs 
by  them.  Under  this  order  they  proceeded  be- 
fore the  Master.  Held  (at  the  final  hearing), 
that  they  were  not  entitled  to  their  costs  aa 
against  any  fund,  since  they  were  not  parties 
to  the  cause  so  as  to  be  liable  to  costs ;  and 
the  order  permitting  them  to  intervene  did 
not  provide  for  their  costs,  as  prayed  by  the 
petition.— Ditf  V.  Broum,  3  L  C.  R.  127;  4  L 
Jur.  366.    (C.) 

9.  Costs  refused  when  a  bill  was  drawn  at 
unnecessary  length. — FUzGtbbon  v.  Blakej  8  I. 
C.  R.  328.    (C.) 

10.  As  a  general  rule,  the  costs  of  an  at- 
"tendance  on  a  third  party,  to  borrow  a  neces- 
sary document,  are  not  allowed.  If  expense 
is  thereby  saved,  the  Taxing  Master  may,  at 
his  discretion,  allow  such  costs. — Abbott  v. 
Geraghty,  7  I.  Jur.  378.    (R.) 

11.  When,  in  a  petition  matter  nnder  the 
Lands  Clauses  Consolidation  Act,  a  party 
seeks  the  costs  given  by  its  82nd  sec,  the 
order  made  should  specify  those  costs ;  it  is 
not  sufficient  that  it  states  generally  that  the 
party  is  entitled  to  the  costs  properly  payable 
under  the  provisions  of  that  Act. — Siacrory  v. 
The  Belfast  Commissioners  of  Customs,  4  I  Jur. 
N.S.  41.    (R.) 

12.  Semble — ^When  newly  acquired  evidence 
supports  the  deft.*s  case,  the  Court  will  not, 
after  verdict,  take  it  into  consideration  in  de- 
ciding the  question  of  costs. — Crozier  v.  Phil- 
pott,  6  L  Jur.  N.  S.  292.    (P.) 

13.  The  costs  of  proving  a  will  in  the  com- 
mon form  are  always  paid  out  of  the  residue, 
and  should  not  be  charged  on  a  legatee.  — 
Nugent  v.  N,,  8  I.  Jur.  N.  S.  62.    (P.) 

14.  Costs  given  to  a  respondent  in  a  decree 
for  renewal  of  a  lease,  under  the  circumstances 
of  the  case.— Co/c&NfoA  v.  Smith,  14  L  C.  R.  127. 


XXX.*  Cotmtry  Cause.    See  Pbacticx, 
Answbb. 


XXXI.  Court :  Practice  in,  generally. 

16.  When  a  case  involves  a  clear  principle 
decided  by  the  H.  L.,  that  decision  must  be 
followed  by  this  and  every  other  inferior 
Court.— FrencA  v.  Macale,  4  I.  £.  R.  668 ;  9 
Dr.  &  War.  269  ;  1  Con.  &  L.  469.    (C.) 

16.  Ptf.'s  counsel,  moving  pursuant  to  the 

feneral  allocation  report,  ought  not  to  hold  a 
rief  on  behalf  of  a  third  person  whose  claims 
are  inconsistent  with  the  reported  rights  of  a 
creditor,  though  ptf.  may  not  be  in  any  man- 
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ner  interested  in  the  question. — Day  y.  Pon- 
9onbyy  5  I.  E.  R.  24.    (£.£.) 

1.  Practice  respecting  the  order  of  hearing 
connseL— royfor  v.  T.,  2  Con.  &  L.  422.    (C.) 

2.  Counsel  for  the  trustee  of  property  for 
a  wife's  separate  use,  who  appears  hy  counsel, 
cannot  be  heard. — Crawford  r,  0*SuUivan,  2 
Con.  &  L.  410.    (C.) 

8.  Deft.,  objecting  for  want  of  parties,  is 
entitled  to  begin. — Ualwcy  r.  Graydotiy  7  I.  £. 
B.  868 ;  I  Jon.  &  L.  526.    (C.) 

4.  When  a  party  is  heard  on  an  objection 
for  want  of  parties,  the  objecting  party  begins. 
— iVim  T.  M'Kenny,  9  I.  £.  B.  116.    (C.) 

5.  Counsel  for  an  incumbrancer  whose 
charge  is  stated  in  the  bill,  but  not  proved 
in  the  cause,  will  not  be  heard  against  ptf.'s 
rights.— Z>undiM  y.  Blakt,  11 1.  £.  B.  138.  (C.) 

6.  On  an  appeal,  against  an  order  allow- 
ing a  demurrer,  counsel  for  a  ptf.  begins. — 
M'Namara  v.  Bhkt,  12  I.  £.  R.  362.  (C.>— 
[FoUowing:  Young  v.  WiUotu  10  L  £.  B.  265. 


XXXII.  Creditor's  Suit.  Se^  Plbadino 
Parties — Practice,  Costs — Prac- 
tice, Decree. 

1.  In  general, 

2.  Its  Effect, 

8.  CoBts^  Expenses,  and  Charges, 
4.  Distribution  of  Assets  in. 


XXXn.   1.  Creditor's  Suit  in  general 

7.  Interest  beyond  the  penalty  of  a  judg- 
ment was  claimed  in  a  creditor's  suit ;  because 
the  conuzor  had  assigned  his  property  in 
trust  to  pay  scheduled  creditors,  of  whom  the 
conuzee  was  one;  because  there  had  been, 
before  the  arrears  reached  the  penal^,  a 
decree  to  account  under  which  the  creditor 
might  have  been  prevented  suing  at  law: 
because  interest  might  be  recovered  at  law  in 
an  action  of  debt  on  the  judgment.  But, 
the  claim  was  disallowed. — Elliott  r.  Tynte, 
Beat.  Bep.  478.    (C.) 

8.  At  a  sale  under  a  decree  in  a  creditor's 
suit,  the  lands  are  set  up  subject  to  the  leases 
(if  any)  made  pendente  lite.  If  the  produce 
proves  insufficient  to  pay  the  debts,  the  lands 
will  then  be  sold  discharged  of  those  leases. — 
Nunn  V.  Makon,  Hayes,  71.    (£.£.) 

9.  A  simple  contract  creditor  who  insti- 
tutes an  administration  suit  of  personalty,  and 
seeks  to  have  his  costs  as  against  judgment 
and  specialty  creditors,  who  may  come  in 
under  the  decree,  should  make  a  case  for 
it  by  his  bill,  and  show  that  a  suit  was  neces- 
sary to  duly  administer  the  assets,  and  pay 
his  debts;  or  else  that,  by  his  exertions,  he 
has  made  available  a  fund  which  would  other- 
wise have  been  lost. — Drake  v.  Forde,  8  I.  £. 
B.56.    (£.£.) 


10.  A  creditor  coming  in  under  a  decree 
cannot  rely  upon  a  will  as  creating  a  trust  in 
his  favour,  unless  it  has  been  put  sufficiently 
in  issue  by  the  pleadings  in  the  cause ;  or  by 
the  charge  or  discharge  in  the  office. 

If  the  frame  and  prayer  be  essentially  those 
of  a  creditor's  bill,  the  omission  of  the  usual 
introductory  statement,  that  it  is  filed  on 
behalf  of  the  ptf.  and  the  other  creditors  who 
should  come  in  and  contribute,  &c.,  is  imma- 
terial, such  averment  being  matter  of  form 
merely.— 0'ir«%  v.  Bodkin,  2  I.  £.  B.  361. 
(£.£.) 

11.  A  creditor  who,  after  final  decree  in  a 
creditor's  suit,  applies  for  leave  to  file  a 
charge  under  the  decree  to  account,  should 
state  by  affidavit  that  he  had  no  notice  of  the 
pendency  of  the  suit ;  or,  if  he  had,  should 
account  for  not  having  filed  his  charge  at  the 
proper  time,  under  the  decree. 

After  final  decree  in  a  creditor's  suit,  the 
Court  will  not  permit  a  person  having  a  judg- 
ment affecting  part  of  the  estate  decreed  to 
be  sold,  to  file  a  charge  on  foot  of  it  under 
the  decree  to  account,  unless  it  appears  neces- 
sary for  the  object  of  the  suit  that  an  account 
should  be  taken  on  foot  of  that  judgment ;  or 
the  suit  is  so  constituted  that  the  same  relief 
may  be  given  in  it  as  in  an  original  suit  insti- 
tuted by  the  applicant.  After  final  decree, 
A.  applied  for  leave  to  prove  a  judgment 
affecting  part  of  the  lands  decreed  to  be  sold 
under  that  portion  of  the  interlocutory  decree 
which  directed  an  account  to  be  taken  of  all 
charges  and  incumbrances  affecting  the  real 
and  freehold  estates  of  the  deceased.  It  did 
not  appear  necessary  for  the  purpose  of  the 
suit  that  those  lands  should  be  sold,  and  the 
personal  representative  of  the  conuzor  was 
not  a  party  to  the  suit.  The  Court  refused 
the  application. — 0* Kelly  v.  Bodkin,  8  I.  £.  B. 
606.    (£.£.) 

12.  When  the  heir-at-law  was  an  infant,  the 
Court,  in  a  suit  by  a  simple  contract  creditor 
of  the  ancestor,  to  protect  the  infant's  interests, 
abstained  from  giving  the  usual  directions  for 
a  sale,  until  the  cause  came  back  for  further 
directions.  Such  is  not  the  usual  or  regular 
course  of  the  Court. — Lynch  v.  Joyce,  8  Dr.  & 
War.  849.    (C.) 

18.  Hearing  for  further  directions.  The  pre- 
mises, upon  which  the  former  decree  had 
declared  the  ptf  .'s  demand  to  be  well  charged, 
had,  in  the  interval,  become  greatly  dilapi- 
dated. Liberty  to  apply  had  been  reserved  to 
all  parties.  Upon  the  deft,  declining  to  un- 
dertake to  put  the  premises  into  repair,  a 
decree  for  an  immediate  sale  was  pronounced. 
See  8  Dr.  &  War.  H6,— Simpson  v.  0* Sullivan, 
Dr.  Bep.  tetiq>,  Sugden.  89.    (C.) 

14.  The  decree  declared  the  ptf.'s  demand  a 
charge  upon  lands,  and  gave  liberty  to  all 
parties  to  apply,  as  occasion  might  require. 
Subsequently,  the  Court  upon  motion  directed 
a  sale. —  Watson  v.  Pirn,  Dr.  BcPm  temp,  Suflr- 
den,90.    (C;  r       -v     -e 

15.  A  renewable  freehold  was  settled  on  B. 
in  quasi  tail ;  remainder  (in  default  of  B's 
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iMQe)  to  W.,  his  next  brother.  K,  harinff 
confessed  a  judgmentf  died  without  issue,  and 
without  opening  the  estate.  W.  was  his  heir. 
A  act.  fa.,  to  revive  the  judgment  against  the 
heir  and  terretenants,  having  issued,  W.,  sum- 
moned simplj  as  heir,  allowed  judgment  to  go. 
Then  the  judgment  creditor  presented  a  peti- 
tion for  a  receiver.  W.  showed  as  cause  that 
he  was  in  by  title  paramount,  not  as  R.'s  heir. 
The  M.  R.  refused  to  entertain  the  question 
of  title,  because  W.  should  have  pleaded  spe- 
cially to  the  set.  fa.,  and  because,  on  that 
petition,  the  Court  could  not  look  behind 
the  judgment  in  set.  /a.,  whereby  the  peti- 
tioner appeared  clearly  to  be  entitled  to  sue 
out  an  elegit,  and  extend  the  lands. — Fletcher 
V.  Steele,  6  L  £.  R.  376.    (R.) 

1.  The  Court  will  not  marshal  assets  for 
payment  of  a  simple  contract  debt  out  of 
real  estate,  when  the  bill  has  not  been  filed 
on  behalf  of  all  the  creditors  of  the  deceased. 

Liberty  to  amend  the  bill  at  the  hearing, 
by  including  all  the  creditors,  refused. — Con- 
nolly V.  M'Dermoty  8  Jon.  &  L.  260.    (C.) 

2.  In  a  creditor's  suit  it  appeared  that  the 
defts.,  the  persons  beneficially  entitled  to  the 
property  subject  to  the  debts,  were  also  enti- 
tled to  the  second  charge  thereon.  At  their 
instance,  the  Court  referred  it  to  enquire 
whether  it  would  benefit  any  creditor  that 
the  property  should  be  sold  or  conveyed  to 
defts.  in  satisfaction  of  their  debt ;  and  that, 
if  the  Master  found  that  the  property  was 
not  in  value  nearly  equal  to  the  debt  due 
to  defts.,  and  that  it  would  not  be  for  the 
creditors'  interest  to  sell  it,  then,  on  deft.'s 
payine  ptf.  (the  first  creditor;  the  sum  re- 
ported due  to  him,  with  costs,  all  parties 
should  convey  the  property  to  defts. — Lynch 
V.  KtUy,  9  I.  E.  R.  342 ;  3  Jon.  &  L.  628. 
(C.) 

8.  After  the  report  and  final  decree  in  the 
cause,  the  Court  will  permit,  at  the  instance 
of  the  party  having  the  carriage  of  the  cause, 
judgment  creditors  concurring  in  the  sale  to 
come  in  and  prove  their  demands,  with  liberty 
to  surcharge  and  falsify  the  accounts  already 
taken  in  the  cause ;  this  course  being  for  the 
advantage  of  all  parties,  and  to  save  the 
expense  and  delay  of  a  supplemental  suit. — 
Clarke  v.  Jeasop,  10  L  E.  R.  40.    (R.) 

4.  Form  of  enquiry  in  an  incumbrancer's 
•nit,  when  the  deeds  are  In  possession  of  a 
solicitor,  a  deft.,  who  claims  a  lien  for  costs, 
which  lien  Is  disputed. —  Walcott  v.  Graven.  11 
I.  E.  R.  396.    (C.) 

5.  On  consent,  a  case,  wherein  the  testator's 
creditor  propounded  a  litigated  will,  was  sent 
to  the  Sessions. 

QM<xre — Can  a  creditor  be  allowed,  except 
npon  consent,  to  propound  and  litigate  a  will? 
—Devlin  r,  McCarthy,  8  I.  Jur.  N.  S.  159.  (P.) 


XXXn.  2.  Effect  of. 


Admikistbation  or  Assets.  See  Court  of 
Ch.  Reg.  Ireland  Act  1850,  18  &  14 
Fic,  c.  89. 

6.  Several  puisne  judgment  creditors  were 
made  parties  by  supplemental  bill,  in  order 
that  their  demands  might  be  bound  by  decree. 
The  bill  stated  that  one  of  them  was  out  of 
the  jurisdiction,  and  that  his  residence  could 
not  be  ascertained.  At  the  hearing  it  ap- 
peared that  he  had  been  served  with  process. 
Held,  that  no  decree  against  him  should  be 
made ;  but  that  his  presence  at  the  hearing 
was  unnecessary,  since  the  several  defts.  stood 
in  distinct  rights,  so  that  a  decree  as  to  one 
would  not  affect  the  others'  rights. — Barrett  v. 
Birmingham,  1  I.  E.  R,  417 ;  S.  &  Sc.  419.  (R.) 

7.  In  a  creditor's  suit,  one  deft.,  a  creditor, 
allowed  the  bill  to  be  taken  as  confessed 
against  him,  and  did  "not  file  a  charge,  under 
the  decree  to  account,  in  the  Master's  office. 
Held,  that  he  was  bound  by  the  final  decree's 
declaration  respecting  priorities. — Murtagh  v. 
TUdall,  3  L  £.  R.  85 ;  Fl.  &  K.  20.    (R.) 

8.  After  final  decree  in  a  creditor's  suit, 
the  Court  will  not  allow  a  person  having  a 
judgment  affecting  part  of  the  estate  decreed 
to  be  sold  to  file  a  charge  on  foot  thereof 
under  the  decree  to  account,  unless  it  appears 
necessary  for  the  suit's  object  that  an  account 
should  be  taken  on  foot  of  that  judgment;  or 
the  suit  is  constituted  so  that  the  same  relief 
may  be  given  therein  as  in  an  original  suit 
instituted  by  the  applicant.  After  final  decree, 
a  party  applied  for  leave  to  prove  such  a 
juogment  under  that  part  of  the  interlocutory 
decree  which  directed  an  account  to  be  taken 
of  all  charges  and  incumbrances  affecting  the 
real  and  freehold  estates  of  the  deceased.  It 
did  not  appear  to  be  necessary  for  attaining 
the  suit's  object,  that  those  lands  should  be 
sold.  The  conuzor's  personal  representative 
was  not  a  party  to  the  suit.  Heldy  that  the 
application  should  be  refused. —  O'KeUy  t. 
^ocihn,  3  I.  E.  R.  596.    (E.E.) 

9.  After  decree  to  account  in  an  admi- 
nistration suit,  the  Court  will  not  restrain  a 
creditor  from  proceeding  in  a  suit  instituted 
by  himself,  unless  the  executor  has.  In  his 
answer,  or  in  some  other  manner,  given  an 
account  of  the  assets,  and  brought  the  amount 
into  Court.  —  Hoopi  v.  Earl  of  Kingston,  Fl.  & 
K.246.    (R.) 

10.  The  15th  and  28rdG.O.of  March  1843 
have  a  prospective,  not  a  retrospective  opera- 
tion. Their  meaning  is  to  bind,  by  the  future 
adjudication  of  rights  in  the  cause,  a  party 
who,  having  been  duly  served  with  the  pre- 
scribed notice,  has  had  the  option  of  becoming 
a  deft.,  or  having  notice  of  the  proceedings, 
with  the  right  of  interfering,  if  necessary,  to 
protect  his  interests.  After  decree  in  a  mort- 
gage cause,  judgment  creditors  were,  by  sup- 
plemental bill,  made  parties  in  the  mode 
prescribed  by  the  15th  G.  O.  of  March  1848. 
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Being  serred  with  the  notice  under  that  order, 
some  of  them  entered  special  appearances,  the 
others  did  not  appear.  The  Court  refused  the 
ptf.'s  motion  for  an  order  binding  tbem  by 
the  proceedings  in  the  original  cause  ;  holding 
that  they  coold  not  be  bound  by  those  pro- 
ceedings otherwise  than  by  a  decree  in  the 
supplemental  cause.  —  0*Btien  v.  Creaghy  6  I. 
E.  R.  129.    (R.) 

1.  The  Court  refused  to  stay  a  mortgagee's 
suit  after  decree  in  another  creditor's  suit  in 
which  ptf.  was  a  puisne  judgment  creditor, 
who  filed  his  bill  within  a  year  of  the  entry  of 
his  judgment,  and  whose  right  to  a  sale  of  the 
estate  depended  on  setting  aside  a  settlement, 
puisne  to  the  mortgage,  under  which  no  tenant 
in  tail  was  in  esse,  —  Foster  t.  JTer,  12  I.  £.  B. 
61.    (C.) 

2.  Ptf.  in  a  creditor's  suit,  having  got  a 
decree,  may  move  to  stay  other  causes  insti- 
tuted for  the  same  purpose.  —  0*Ke^e  v. 
Hoimes,  13  I.  E.  R.  111.    (R.) 

3.  As  long  as  a  fund  applicable  to  the  pay- 
ments of  debts  remains  in  Court,  a  creditor 
may  obtain  an  order  to  prove  his  demand, 
though  a  final  decree  has  been  made  in  the 
cause. 

Leave  given  to  a  creditor  to  prove  after 
final  decree,  under  circumstances  of  great 
neglect  on  his  part. — Graves  v.  Davies^  15  I. 
C.  R.2(H.    (R.) 


XX  Xn.  3.  CostSy  Expenses  J  and  Charges, 

4.  Ptf.  in  a  creditor's  suit  is  entitled,  in 
priority  to  the  demands  of  the  other  creditors, 
to  costs  incurred  bona  fide,  for  all  parties' 
benefit,  and  with  their  assent  in  making  out 
title  to  the  premises  decreed  to  be  sold. 

Sembie  —  He  is  entitled  to  his  costs,  in  the 
cause  in  equal  priority  with  his  demand ;  but, 
if  his  exertions  realise  a  fund  for  all  the  credi- 
tors' benefit,  he  is  entitled  to  his  costs  as  the 
first  charge  on  that  fund. — Maguire  v.  Dundass, 
1  L  E.  R,  25 ;  Jon.  &  C.  2.    (E.E.) 

5.  By  this  Court's  settled  practice,  ptf.  in  a 
creditor's  suit  is  entitled  to  costs  only  accord- 
ing to  the  priority  of  his  demand. 

Rent  paid  by  ptf.  to  the  head  landlord  of 
the  premises  mentioned  in  the  pleadings,  in 
order  to  preserve  them  from  eviction,  is  the 
first  chaise  on  the  produce  of  their  sale. — 
Gray  v.  Crawford,  1  I.  E.  R.  274 ;  Jon.  &  C. 
174.    (E.E.) 

6.  In  a  creditor's  suit,  after  final  decree,  J. 
obtained  its  carriage,  and  was  ordered  to  pro- 
ceed to  sell  without  delay.  Held,  that  he  was 
entitled  in  priority  to  the  costs  of  making  out 
title,  though  the  funds  realised  did  not  reach 
hU  demand.— A:e%  v.  JT.,  II.  E.  R.  317.   (R.) 

7.  When  a  bill  is  taken  oro  confesso  the 
Court  hears  the  pleadings,  ana  pronounces  the 
decree.  It  appearing  that  the  suit  had  been 
necessitated  by  def t.^  unreasonable  refusal  to 


comply  with  a  plainly  equitable  request,  the 
Court  decreed  that  they  snould  pay  the  costs 
of  the  suit. 

Respecting  the  form  of  notice  that  may  be 
served  in  such  a  case  on  a  puisne  judgment 
creditor,  before  filing  the  bill  against  him,  see 
1  I.  E.  R.  418,  n.  —  Barrett  v.  Bermingham,  1  I. 
E.  R.  417;  S.  &Sc.  419.    (R.) 

8.  A  deft,  made  a  party  as  an  elegit  creditor 
in  possession,  and  answering  the  bill  seriatim 
and  at  length,  is  disentitled  to  the  costs  of 
such  an  answer. 

The  final  hearing  is  not  the  proper  occasion 
on  which  to  make  that  objection. — O'Brien  y. 
0'J5.,  Jon.  &  C.  193.    (E.E.) 

9.  On  distributing  funds  in  a  creditor's  salt, 
there  not  being  any  specific  incumbrancer, 
the  several  defts.  and  creditors  were  directed 
to  pay  ptf.  their  proportions  of  the  difference 
of  the  costs  between  party  and  party,  and  at- 
torney and  client,  in  proportion  to  their  de- 
mands, though  the  bill  did  not  pray,  nor  did 
the  decree  direct  that  they  should  be  so  paid. 
— Bracken  v.  Drought,  2  Jones,  114.    (E.E.) 

10.  Costs  of  the  suit  given  to  the  ptf.,  a  sim- 
ple contract  creditor,  in  priority  to  the  de- 
mands of  judgment  and  specialty  creditors; 
the  suit  being  necessary,  and  having  been 
properly  conducted. — Jameson  v.  Farrer,  3  I. 
E.  R.346.    (E.E.) 

11.  A  judgment  creditor's  executors  filed  a 
bill  to  raise  the  amount  of  the  judgment.  A 
decree  to  account  was  pronounced.  On  taking 
the  account  it  was  found  that  ptfs.  had  been 
overpaid.  Held,  that  ptfs.  were  not  entitled 
to  costs  of  the  suit,  and  that  they  must  pay 
all  the  costs  of  taking  the  account. 

That  the  Court  had  jurisdiction  to  order 
ptfs.  to  bring  in  the  sum  overpaid  to  them. — 
Graves  v.  Wright,  2  Dr.  &  War.  77 ;  1  Con.  & 
L.  267.    CC.) 

12.  When  a  legatee  is  admittedly  entitled  to 
a  certain  fund  under  a  will,  but  claims  a  sum 
larger  than  that  to  which  his  title  is  admitted, 
and  threatens  to  sue  for  payment,  the  execu- 
tors are  entitled  to  retain  the  fund  to  which 
his  title  is  admitted,  to  meet  the  costs  of  the 
suit.— -Ric^e  V.  Newton,  4  I.  E.  R.  389 ;  2  Dr. 
&  War.  239 ;  1  Con.  &  L.  381.    (C.) 

13.  Judgment  creditors  made  notice  parties, 
who  put  in  an  answer  relying  on  a  point  which 
might  have  dismissed  the  bill,  but  who  after- 
wards availed  themselves  of  the  decree,  and 
proved  their  demands  under  it — Held,  entitled 
only  to  such  costs  as  tbey  would  have  had 
without  answering. —  Vincent  v.  Going,  7  I.  E. 
R.  463 ;  1  Jon.  &  L.  697.    (C.) 

14.  A  creditor  instituted  a  suit  against  the 
real  and  personal  representatives  of  a  principal 
debtor,  and  against  one  of  the  sureties ;  but 
omitted  the  other  surety.  A  decree  to  account 
was  pronounced. 

The  creditor  afterwards  filed  a  supplemental 
bill  against  the  representatives  of  the  other 
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laretj.  Inasmnch,  however,  as  thej  derired 
no  benefit  from  the  proceedings  in  the  original 
suit ;  and  as  the  creditor  might  have  framed 
his  original  suit  so  as  to  have  had  in  it  the 
relief  sought  by  the  supplemental  bill — Hdd, 
that,  as  against  the  representatives  of  the 
second  surety,  the  ptf.  was  not  entitled  to 
costs  of  the  original  suit. — Cuffe  v.  Young y  2 
Jon.  &  L.  17.     (C.) 

1.  In  a  judgment  creditor's  suit,  answers 
were  filed  in  1830.  No  further  step  was  taken 
until  1848,  when  he  obtained  leave  to  file  an 
original  bill  in  the  nature  of  a  bill  of  revivor, 
the  delay  having  been  accounted  -for.  The 
Court  gave  the  ptf.  no  more  costs  than  he 
would  have  been  entitled  to  if  the  original  bill 
had  been  filed  in  1843,  but  gave  him  interest. 
FairtUmgh  y.  Ackland,  9  I.  E.  R.  261.    (C.) 

2.  The  practice  of  giving  priority  to  costs 
of  resisting  claims  in  creditors*  suits  observed 
OTk,—CarroU  v.  Darcy,  10  I.  E.  R.  321.    (C.^ 

XXXn.  4.  Distribution  of  AsseU  in, 

8.  In  a  creditor's  suit  the  Court  will  not 
direct  the  personal  representative  how  to  act 
with  reference  to  the  debtor's  outstanding 
personalty. — Jameson  v.  Farrer,  2  Jones,  634. 
(E.E.) 

4.  B.,  by  bond  and  several  judgment  of 
1807,  became  surety  for  S.,  who,  in  1814,  by 
bond,  became  B.'s  surety  for  nearly  the  same 
amount.  A  judgment  creditor  of  181.6  insti- 
tuted a  suit  to  administer  B.'s  assets.  In  1822 
were  pronounced  decrees  for  an  account  and 
sale.  In  1821,  S.  was  obliged  to  pay  the  debt 
for  which  he  had  been  B.'s  surety.  He  pro- 
cured the  creditors  of  1807  to  prove  their 
debts  under  the  decree.  Held^  that  they  were 
entitled  to  be  paid  the  sum  reported  due  to 
them,  but  must  assign  their  judgment  against 
S.  to  a  trustee  for  B.'s  creditors. — Peoples  v. 
Stewart,  Hayes,  90.    (E.E.) 

6.  Under  a  decree  to  account  a  creditor  filed 
a  charge  on  foot  of  a  judgment.  The  charge 
was  disallowed  because  barred  bv  the  Statute 
of  Limitations.  The  creditor  then  issued  a 
sci,  fa.  against  the  inheritor,  the  conuzor's 
heir.  The  fund  being  deficient,  no  defence 
was  taken.  The  judgment  was  revived.  The 
creditor  then  applied  for  leave  to  file  a  charge, 
and  obtain  a  report  at  her  own  expense.  Held, 
that  she  might  do  so ;  but  the  officer  was  di- 
rected, when  considering  the  question  of  the 
Statute  of  Limitations,  not  to  act  on  the 
judgment  of  revivor  so  far  as  regarded  the 
rights  of  other  creditors  who  had  proved  under 
the  decree. — Broum  v.  Lynch,  Jon.  &,  Ca.  195. 
(E.E.) 

6.  A  judgment  creditor,  having  obtained  in 
the  Court  of  Ch.  a  decree  to  sell  lands  sold 
under  a  prior  decreee  in  the  Exch.,  was  al- 
lowed to  file  a  charge  under  the  decree  to 
account  in  the  Exch.  on  foot  of  his  demand, 
as  decreed  in  Ch.  The  Remembrancer  and 
Registrar  were  directed  to  amend  the  report 


and  final  decree  by  inserting  his  demand,  when 
proved. — Pidgeon  v.  D^AlUm,  Jon.  Jk  Ca.  276. 

7.  Testator,  by  will  in  1805,  gave  R.  an  an- 
nuity of  £300,  and  by  a  subsequent  will  in 
1812,  revoking  the  former,  gave  her  an  annuity 
of  £600.  The  will  of  1805  was  admitted  to  be 
valid.  The  will  of  1812  being  impeached,  a 
suit  was  instituted  to  establish  it.  Held,  that 
the  annuitant,  although  in  any  event  entitled 
to  £300  per  annum,  was  not  entitled  to  an 
order  that  the  receiver  in  the  cause  should 
pay  her  £300  a  year  out  of  the  rents. 

It  is  not  the  course  of  the  Court  to  pay  an- 
nuities charged  upon  incumbered  property 
pending  the  litigation.— i^-^ /ton  v.  Liord  Trim' 
leston,  2  Dr.  &  War.  531.    (C.) 

8.  When  a  second  incumbrancer's  demand 
would  exhaust  the  whole  fund  in  a  creditor's 
suit,  the  Court  refused  to  allow  him  to  pay 
the  first  incumbrance,  and  take  a  conveyance 
without  the  expense  of  a  sale ;  but,  on  con- 
sent, referred  it  to  the  Master  to  ascertain  the 
value  of  the  debt  and  of  the  estate,  and  di- 
rected that,  if  it  would  not  be  beneficial  to 
have  a  sale,  the  conveyance  should  be  made 
as  asked.— Z^cA  v.  Kelfy,  9  L  £.  R.  842 ;  8 
Jon.  &  L.  628.    (C.) 

9.  When  a  judgment  creditor  has  obtained 
a  charging  order  on  funds  reported  to  a  cre- 
ditor in  a  cause,  the  Court,  unless  there  is  a 
controversy  touching  the  right  to  the  fund 
charged,  will,  without  bill,  direct  that  it  shall 
be  paid  to  the  petitioner. — Fulton  v.  Farrant ; 
Blake  v.  French,  1 1.  Jur.  66.    (R.) 

10.  In  a  judgment  creditor's  suit  there  was  a 
final  decree  for  a  sale  of  a  chattel  interest ; 
and,  if  necessary,  of  real  estate  of  the  deceased 
debtor,  to  pay  the  sum  due  on  the  judgment, 
and  the  costs.  After  enrolment  of  the  decree, 
the  ptf.  applied  that  the  real  estate  might  be 
sold  In  the  first  instance.  That  application 
being  unopposed,  and  it  appearing  that  the 
value  of  the  chattel  interest  bore  a  small  pro- 
portion to  the  sum  due  to  ptf.  under  the 
decree,  and  that  there  should  be  much  delay 
and  expense  in  making  out  title  to  It,  the 
Court  ordered  that  the  real  estate  should  be 
sold  in  the  first  instance;  and  reserved  the 
right  of  the  deft,  (entitled  to  the  real  estate 
subject  to  the  judgment)  to  compensation,  out 
of  the  chattel  interest,  for  any  injury  he 
might  sustain  by  reason  of  the  sale  of  the  real 
estate.— Wilton  v.  Ferguson,  6  I.  £.  R.33.  (R.) 


XXXin.  Cross  Bill  avd  Causb.  See 
Practice,  Answer  —  Practicb, 
Costs.      ISee  30  &  81  Vic,  c.  44, 

s.  72.] 

[5e«  also  Pleading,  II.  9.] 

11.  A  deft,  in  a  cross  cause  to  discover  evi- 
dence cannot  resist  a  discovery  of  matter 
touching  which  he  might  himself  have  en- 
forced a  discovery  in  the  original  suit. — 
O'Connor  v.  Malone,  S.  &  Sc.  616.  (R.)— [iSs« 
8.  c.,  i6id;  551.    (R.)] 
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1.  Ptf.  in  a  foreclosure  suit  insisted  by 
amended  bill  that  he  should  be  charged  for 
the  premises  (into  possession  whereof  he  had 
entered)  according  to  an  agreement  made  by 
him  with  deft,  after  bill  filed.  Deft,  insisted 
br  his  answer  that  that  agreement  had  been 
obtained  by  duress.  HM,  that  it  could  not 
be  impeached  without  a  cross-bill. — O'Boyy. 
PTomw,  Hayes,  671.    (E.E.) 

2.  When  an  answer  sets  up  the  defence, 
that  the  original  grant,  respecting  which  ptf. 
has  come  Into  Court,  ought  not  to  have  been 
executed,  he  will  not  generally  be  allowed  to 
impeach  the  grant  in  that  manner;  but  must 
file  a  cross-bill.  In  this  case,  a  cross-bill  was 
deemed  unnecessary. — Ker  v.  Lord  DungannoJiy 
4  L  E.  R.  343 ;  1  Dr.  &  War.  609  ;  1  Con.  & 
L.  335.    (C.) 

3.  A  cross-bill  is  a  defence  to  the  original 
suit.  If  its  object  be  to  obtain  relief  in  a 
matter  which  does  not  affect  ptf  .'s  right  in  the 
original  suit  to  the  relief  prayed  for,  it  will, 
as  against  ptf.,  be  dismissed,  with  costs. 

Sembie — It  will  be  dismissed  as  against  all 
parties  to  it. 

In  a  foreclosure  suit,  a  prayer  that  the  sur- 
plus produce  of  the  sale  of  the  mortgaged 
premises  might,  after  paying  the  mortgage, 
be  invested  on  the  trusts  of  a  voluntary  settle- 
meut,  does  not  authorise  the  assignee  of  a 
settlor,  an  insolveut,  a  party  to  the  suit,  to 
file  a  cross-bill  impeaching  that  settlement  as 
void  against  creditors. — Manders  y.  J/.,  4  I.  £. 
R.434.    (E.E.) 

4.  In  a  suit  by  the  purchaser  of  a  charge 
upon  an  estate  to  enforce  his  right,  it  is  not 
competent  to  the  deft,  (owner  of  the  estate) 
to  attempt  to  reduce  the  claim  because  ptf., 
beiue  incompetent  to  buy  the  charge,  is  en- 
titled only  to  the  amount  actually  paid  for  it 
by  him.  For  that  purpose  deft,  must  file  a 
cross-bill.— Cartw  v.  Palmer,  8  CI.  &  F.  657 ;  11 
Bit  N.  S.  897.— [Sw  1  I.  E.  R.  289  ;  1  Dr.  & 
WaL  722.] 

6.  To  enforce  a  deft.'s  equity  by  impeach- 
ing securities,  a  cross-bill  is  necessary,  accord- 
ing to  the  English  practice. 

Sembie-In  Ireland,  it  may  be  done  by  answer. 
—Carter  y.  Palmerj  8  CL  &  F.  66S,  note. 

6.  When  there  are  a  cause  and  a  cross-cause, 
and  the  decree  in  the  cause  only  is  appealed 
ifrom,  the  cross-cause  is  not  in  any  respect 
before  the  H.  h.—CaUaghan  y.  C,  8  CI.  &  F. 
374. 

7.  The  omission  in  the  prayer  of  a  bill,  that 
it  may  be  taken  as  a  cross-bill,  is  not  material ; 
nor  a  test  to  try  the  question  whether  it  be  a 
cross-bill  or  not,  when  the  pleading  is  sub- 
stantially that  of  a  cross-bill. 

If  a  bill  have  the  properties  of  a  cross-bill, 
though  not  professing  to  be  such,  it  should 
not  be  filed  without  the  affidavit  and  certifi- 
cate required  by  the  60th  G.  O. — Mahony  y. 
M.,  7  I.  E.  R.  629.    (C.) 


8.  A  demurrer  for  want  of  equity  will  lie  to 
a  cross-bill. — Kirwan  v.  Gorman^  9  I.  E.  R. 
154.    (R.) 

9.  When  matter  of  defence  arises  subse- 
quently to  a  decree  in  a  cause  which  after- 
wards becomes  abated,  it  may  be  pleaded  to 
the  bill  of  revivor.  It  is  not  necessary  to  file 
a  cross-bill  to  get  the  advantage  of  it. — X>aiy 
v.  Kirwan,  10  I.  E.  R.  312.    (R) 

10.  By  marriage  settlement  the  lands  of  A. 
were  settled  on  B.  for  life,  with  power  of  ap- 
pointment amongst  the  children  of  the  mar- 
riage. By  deed,  purporting  to  exercise  the 
power,  R.,  one  of  the  children,  was  given  a 
rentcharge,  which  was  immediately  afterwards 
assigned  to  the  ptf.  Bill  filed  to  raise  the 
rentcharge.  Answer;  that  the  assignment 
was  invalid,  as  the  consideration  went  to  the 
father  alone,  and  R.  received  no  benefit.  In 
order  properly  to  raise  the  question  touching 
the  validity  of  the  deed,  a  cross-bill  is  neces- 
sary.— Kane  y.  Delany,  2  I.  Jur.  165.    (B.) 

CuBsiTOR.  5ee  Practice,  Officebs  of  Court. 


Db  Bbnb  Esse.    See  Pbactiob,  Evidbnob. 


XXXrV.  Decree.  See  Interest  Pecuuiabt; 
VI — Practice,  Costs  —  Practicb, 
Hearing. 

[30  &  31  Fic,  c.  44,^s.  64,  66, 68,  85,  124-126, 
145,  147,  150,  154,'l65:  G.  0.(1867),  91-135, 
168,  172,  203-206,  208-210,  212,  213,  232, 
233,  244,  249,  259,  260,  271.] 

1.  In  general;  extent  of  Relief  given  by, 

a.  Generally, 

b.  Relief  given  at  the  Hearing,  though 

not  prayed  for, 

c.  What  Parties  must  he  before    the 

Court, 

2.  Frame  and  Construction  of  Decree, 

a.  In  general. 

b.  On  what  Evidence  made, 

3.  Decreets  Effect. 

a.  Generally, 

b.  On  Summary  Order, 

4.  To  Account, 

5.  To  Administer  and  Distribute  Effects,  . 

6.  To  Foreclose,  or  Redeem  Mortgages, 

7.  Whom  a  Decree  Binds, 

a.  Generally, 

b.  Infants, 

8.  Obtaining  Decree  generally, 

9.  Obtaining  Decree  by  Fraud, 

10.  Obtaining  Decree  by  Consent, 

11.  Obtaining    Decree  pro    confesso,    or  by 

Default, 

12.  Service  of  Decree, 

13.  Adding    to,    Altering,    Rectifying,    and 

Varying  Decree,  or  Minutes  of  Decree, 

14.  Entry,   Drawing  up,  and  Enrolment  of 

Decrees, 

15.  Of  Suspending,  Prosecuting,  Enforcing, 

and  Carrying  into  Execution  Decrees. 
,    a.  Enforcing,  Prosecuting,  and  Carry' 
ing  into  Execution. 
b.  Suspending,  and  Staying  Execution. 

112 
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16.  Lnptaching,  Discharging,  and  Reversing 

Decrees* 

17.  Lost  Decrees. 


XXXIV.  1.  a.  Generally  of  Decrees,  and  the 
Relief  given  thereby, 

1.  At  the  hearing,  an  incumbrancer  set  np 
a  claim  to  priority  inconsistent  with  the  Mas- 
ter's finding.  6eld,  that  thongh  if  the  right 
claimed  would  necessarily  follow  from  the 
facts  found  by  the  report,  the  Court  would 
act  upon  it  without  any  exception  having 
been  taken,  it  would  not  do  so  if  the  right 
would  have  been  liable  to  be  encountered 
before  the  Master  by  evidence,  if  claimed 
before  him. — BroumUno  t.  Earl  of  Meath,  2  I. 
E.  R.  883 ;  2  Dr.  &  Wal.  674.    (C.) 

2.  A  decree,  not  being  a  personal  one,  is 
not  within  Sir  Richard  Bolton's  26th  Rule ; 
and  a  bill  of  review  and  reversal  may  be  filed 
without  the  decree  being  first  performed. — 
Kelly  V.  Lennon,  Fl.  &  K.  90.     (R) 

8.  When  by  a  decree  all  proper  parties  are 
directed  to  execute ;  and  some,  who  are  within 
the  jurisdiction,  refuse  to  do  so,  the  Court 
will  not,  in  the  first  instance,  direct  the  Mas- 
ter to  execute  under  the  4  &  5  FT.  4,  c.  78 ; 
but  will  issue  an  attachment  against  them. 

But  when  such  defts.  reside  out  of  the  juris- 
diction, the  Court  will,  in  the  first  instance, 
direct  an  execution  under  the  statute. — 
Usher  V.  Scanlan,  Fl.  &  K.  248 ;  8  I.  £.  R  474. 

(R) 

4.  The  minutes  of  a  decree  cannot  be  made 
use  of  (on  motions)  in  this  Court :  the  decree 
itoelf  must  be  produced.— i/o// v.  hUl,  Fl.  & 
K.  619.    (R) 

5.  The  deft,  not  appearing  at  the  hearing, 
the  ptf .  is  to  take  such  decree  as  he  can  abide 
hj,—Meskill  V.  Dunworth,  41.  E.  R.  681.  (E.E.) 

6.  When  the  heir-at-law  was  an  infant,  the 
Court,  in  a  suit  by  a  simple  contract  creditor 
of  the  ancestor,  in  order  to  protect  the  in- 
fant's interest,  abstained  from  giving  the 
usual  direction  for  a  sale  until  the  cause  came 
bAck  for  further  directions.  This  was  con- 
trary to  the  established  practice. 

When  a  co-deft,  has  been  examined  as  a 
witness,  there  may,  he  consenting,  be  a  general 
decree  against  him. — Lynch  v.  Joyce,  8  Dr.  & 
War.  849.    (C.) 

7.  Upon  a  sale  of  lands  under  a  decree  In 
a  cause  wherein  judgment  creditors,  prior  to 
the  ptf.,  had  not  been  made  parties  to  the 
original  suit,  and  a  supplemental  bill  had 
been  filed  making  them  parties,  but  no  decree 
had  been  obtained  in  the  supplemental  suit ; 
the  Remembrancer  was  ordered  to  execute 
the  deed  of  sale,  upon  the  consent  of  the 
parties  in  the  supplemental  suit. — G* Kelly  v. 
-fiocftin,  7  I.  E.  R  888.    (E.E.) 

8.  A  judgment  creditor's  bill,  to  have  the 
benefit  of  a  renewal  to  A.,  and  to  set  aside 


a  sub-lease  to  B.,  who  sold  to  deft,  H.,  stated 
circumstances  of  express  notice  to  A.  and  B. 
The  bill  was  taken  as  confessed  against  them. 
H.  denied  notice,  which  was  not  proved. 
Held,  that  there  could  not  be  a  decree  against 
h\m,—Kelbf  v.  Magee,  11  I.  E.  R  888.    (C.) 

9.  A  decree  to  pay  costs  is  joint  and  seve- 
ral, when  made  against  severaL  There  must 
be  contribution  between  the  parties. — Archbp, 
of  Dublin  V.  Lord  Trimleston,  13  L  £.  R  98. 

CR) 

10.  A  judgment  of  the  H.  L.  is  conclusive, 
and  cannot  be  reversed  or  corrected,  except 
by  an  Act  of  Parliament. — Tommey  v.  WhUe^ 
8  H.  L.  Cas.  49. 

11.  The  Court  will  not  order  a  receiver  to 
pay  the  several  parties  appointing  and  ex- 
tending him  according  to  the  priorities  gene- 
rally. 

The  proper  course  is  to  prepare  an  affidavit 
and  a  schedule,  setting  out  the  priorities  of 
the  parties,  and  then  to  move  for  an  order  to 
pay  according  to  the  priorities  therein  stated. 
—  Wilson  V.  Hoare,  6  I.  Jur.  174.    (R) 

12.  Decree  declaring  the  right  of  the  peti- 
tioner under  a  deed  which  had  remained  in 
the  grantor's  possession,  and  had  been  de- 
stroyed by  him,  and  granting  an  injunction  to 
restrain  his  co-heirs  from  taking  proceedings 
against  the  petitioner  to  recover  the  lands, 
they  not  resisting  the  decree,  and  making  no 
claim  to  the  lands. 

Qucere — ^Whether  such  a  decree  would  have 
been  made  tn  invitos  f 

Construction  of  the  20th  G.  O.  of  May  1857. 
—Esmonde  v.  E.,  9  I.  C.  R  268.    (R) 


XXXIV.  l.b.  Relief  given  at  the  Hearing, 
though  not  prayed  for, 

ISee  also,  Plbadino,  U.  2.  c] 

13.  When  a  ptf.  claims  the  full  amount  of 
securities,  and  deft,  alleging  an  equity  against 
part,  offers  to  pay  the  residue  only,  a  decree, 
giving  ptf.  the  option  to  accept  the  offer  or 
have  his  bill  dismissed,  is  irregular,  since  it 
does  not  declare  whether  ptf.  is  entitled  to 
the  whole  sum,  or  only  to  part. 

The  proper  course  would  be  to  make  a 
decree  giving  effect  to  the  securities  to  the 
extent  of  the  whole  sum  due  on  foot  of  them, 
but  without  prejudice  to  deft.'s  right  to  file  a 
cross-bill  to  assert  his  equity.  — Carter  t. 
Palmer,  8  CI.  &  F.  668,  noU.—lSee  1  L  E. 
R  289 ;  1  Dr.  &  Wal.  722.  (C.)] 

14.  When  a  bill  is  filed  to  raise  the  amount 
of  a  legacy  given  to  a  child  of  the  testator, 
interest  for  maintenance  will  be  decreed 
(if  the  case  be  a  proper  one  therefor)  al- 
though it  is  not  specifically  prayed  for. — 
Russell  V.  Dickson,  1  Con.  &  L.  284 ;  2  Dr.  & 
War.  133 ;  4 1.  E.  R  889.    (C.) 

15.  A  petition  having  been  filed  before  the 
period  for  redemption  arrived,  the  prayer  for 
redemption  of  the  mortgage  could  not   be 
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■tutained. — Staunton  y.  Donohoe,  4  I.  C.  R. 
664  ;  7  I.  Jut.  37.    (C.) 

1.  It  is  a  sufficient  compliance  with  the  6th 
O.  O.  of  1851,  to  name  the  respondent  in  the 
petition  with  the  description  of  "  respondent,** 
and  to  refer  to  him  in  the  prayer  as  ^*  the  said 
respondent.** — Nowlan  v.  Evanty  5 1.  C.  R.  866. 
CC.) 

2.  On  the  anthoritj  of  Lindsay  v.  Lynch  (2 
Sch.  &  Lef.  \\  a  petition  should  be  dismissed 
which  prays  for  relief  in  the  alternative  un- 
der two  inconsistent  agreements.  The  Court 
gave  leave  to  amend  the  petition  by  abandon- 
ing the  relief  prayed  by  the  original  petition. 
Power  V.  College  of  Physicians^  7  I.  C.  R.  104. 
(C.) 

3.  After  an  absolute  Order  for  the  sale  of 
lands  in  the  I.  E.  Court,  a  petition  was  pre- 
sented in  the  Court  of  Chancery,  praying  a 
■ale  of  the  same  lands,  and  in  the  meantime 
a  receiver.  Hdd^  that  the  receiver  was  ancil- 
lary only  to  the  sale,  and  that  the  prayer  for 
the  sale  being  bad  under  12  &  13  Kic,  c.  77, 
■.  42,  the  petition  must  be  amended  by  pray- 
ing tne  receiver  only ;  and  this  without  preju- 
dice to  any  question  as  to  costs  incurred  in 
the  Master's  office  on  the  petition  before 
amendment. —  (fBeimt  v.  Reacle,  1  I.  Jur.  N. 
S.403.    (R) 


XXXIV.  1.  c.  What  parties  must  be  be/ore  the 

Court, 

[See  also  Plbadimo  V.,  Pa&tibs  to  thb 

Suit.] 

4.  C,  tenant  for  life  of  lands  charged  with 
a  sum  of  money  by  a  decree,  was  directed  to 
pay  the  sum  due,  or  in  default  that  the  lands 
would  be  sold  after  the  decree.  C.  died.  Bill 
by  the  assignee  of  the  decree  to  carry  same 
into  execution.  Held,  on  demurrer,  that  the 
personal  representative  of  C.  was  not  a  neces- 
sary party,  as  the  direction  in  the  decree  did 
not  render  C.  personally  liable. — Rowland  v. 
If  *Z>(mti«iZ,  2  L  Jur.  107.    (R) 

5.  An  appeal  from  a  decree  for  ptf.  was 
argued  in  the  H.  L.,  but,  before  judgment, 
ptf.  died.  Deft.,  the  appellant,  revived  the 
cause  against  ptf.*s  executors.  The  H.  L. 
reversed  the  decree,  and  dismissed  the  bill 
'*  with  costs  of  the  suit  in  the  Court  below." 
Beldf  that  the  decree  made  on  this  order 
in  the  Court  below  should  have  been  in 
the  same  words ;  but  it,  containing  additional 
words,  which  gave  costs  payable  by  the  exe- 
cutors, was  varied  on  a  re-hearing. 

When  a  party  dies  after  argument,  but 
before  judgment,  the  decree  should  be  made 
nunc  pro  tunc,  as  if  pronounced  at  the  date  of 
the  argument.  A  revivor  is  not  necessary. — 
Eyre  r.HolUer,  12  LE,n,e07.    (C.) 


XXXIV.  2.  Erame  and  Construction  of  Decree, 

a.  In  general, 

b.  On  what  Evidence  made. 


XXXIV.  2.  a.  Frame  (f  Construction  of  Decrees 

generally. 

ISee  G.  O.  (1867)  98,  et  seq.'\ 

6.  The  decree  to  account  ought  to  state  the 
period  from  which  the  account  is  to  be  taken. 
Semble — Cummins  v.  Adams.  2  L  £.  R  893. 
(E.E.) 

7.  In  pursuance  of  an  order  that  ptf. 
"should  give  security  by  recognizance  in. the 
sum  of  £827,  being  the  sum  stated  in**  deft.*i 
answer  *Wo  be  due  for  rent,**  a  recognizance, 
reciting  the  order,  was  entered  into.  By  mis- 
take it  was  conditioned  to  pay  such  sum  as 
should  be  decreed  for  mesne  rates.  To  enable 
the  def ts.  to  put  it  in  suit  against  the  sureties, 
the  Court  ordered  ptfs.  to  pay  the  sum  of 
£827,  as  and  for  the  mesne  rates  of  the  lands 
mentioned  in  the  pleadings. — 0*Leary  v.  Pur^ 
cell,  8  I.  E.  R.  329 ;  Fl.  &  K.  126.    (R) 

8.  In  remitting  a  cause  for  enquiry  on  a 
main  question,  the  H.  L.  will,  to  save  ex- 
pense and  delay,  direct  enquiries  on  other 
questions  consequential  on  the  probable  find- 
ing on  the  main  question. — Jackson  v.  «/*.,  7 
CL  &  F.,  977 ;  West,  766. 

9.  Matter  not  printed  in  the  papers  cannot 
be  made  the  subject  of  an  argument  before 
the  H.  L. ;  which,  when  remitting  a  cause  to 
the  Court  below  to  carry  its  directions  into 
effect,  will,  if  necessary,  declare  not  merely 
the  principle  of  its  order,  but  state  those 
directions  fully  on  its  face. — M^Cann  v.  OTer- 
roll,  8  CI.  &  F.  30 ;  West,  693. 

10.  A  decree,  declaring  that  all  the  share- 
holders in  a  company  are  bound  to  pay  what 
may  be  found  due  to  ptf.,  does  not  make  them 
personally  liable. —  Vigors  v.  Pike,  8  CI.  &  F. 
662.— [5e«  2  Dr.  &  Wal.  1.  (C.)] 

11.  Deft,  not  appearing  at  the  hearing,  ptf. 
is  to  take  such  decree  as  he  can  abide  by. — 
MeskiU  v.  Dunworth,  4  L  E.  R  681.    (E.E.) 

12.  Form  of  decree  on  bill  of  revivor  and 
supplement  in  a  suit  for  partition,  where, 
after  the  former  decree,  some  of  the  parties 
interested  in  the  estate  die,  and  devise  their 
interest  therein ;  and  when,  after  proceedings 
taken  under  the  former  commission,  but  be- 
fore its  return,  some  of  the  commissioners 
of  perambulation  die. — Herbert  v.  Beerhaven, 
61.  E.  R23.    (E.E.) 

13.  Form  of  a  decree  to  account  in  a  judg- 
ment creditor's  suit,  under  the  3  &  4  FVc, 
c.  106,  B.  22,  to  sell  the  conuzor*s  lands  in 
his  lifetime.— 0*^nen  v.  Fitzgerald,  6  I.  E.  ^. 
693.    (E.E.) 

14.  Form  of  decree  In  an  information  pray- 
ing the  establishment  of  a  charity  according 
to  the  true  construction  of  the  deed  creating 
it,  and  the  parties*  intent. — The  Att,'Gen,  v. 
Drummond,  3  Dr.  &  War.  162 ;  2  Con.  &  L. 
98.    (C.) 
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1.  Before  the  New  Roles,  when  a  decree  of 
this  Court  was  reversed  by  the  H.  of  L.,  and 
the  cause  sent  back  to  this  Court,  and  a  further 
decree  pronounced,  the  party,  In  making  up 
that  decree,  had  a  right  to  embody  all  the 
former  decrees  in  it. — Bourne  v.  Farran,  6 1.  E. 
R.  669.    (E.E.) 

2.  Upon  the  death  of  a  respondent,  a  re- 
ceiver over  whose  lands  has  oeen  extended 
to  the  matters  of  several  judgment  creditors* 
petitions,  the  proper  order  under  the  5  &  G 
JV.  4,  c.  65,  s.  32,  is,  to  continue  the  proceed- 
ings in  all  the  matters. — Bradbf  v.  Fitzgibbon, 
71.  E.  B.1.    (R.) 

8.  K.  devised  a  fee-simple  estate  to  his 
eldest  son  F.  in  tail  male,  with  a  power  to 
charge  £200  each  for  his  daughters  ;  remain- 
der to  W.,  his  second  son,  in  tail  male ;  and 
left  legacies  of  £100  each  to  his  ten  younger 
children,  but  did  not  charge  them  on  the 
estate.  On  the  marriage  of  F.,  a  portion  of 
his  lady's  fortune  was  applied  in  discharge  of 
those  legacies.  F.  died  without  issue  male, 
but  leaving  two  daughters,  who  entered  into 
possession,  claiming  under  a  prior  will,  which 
made  F.  tenant  in  fee.  W.  brought  an  eject- 
ment. There  was  a  reference  to  arbitration, 
a  bill  and  cross-bill,  and  a  decree  in  1816 
establishing  the  latter  will;  and  declaring 
that  whatever  the  Master  should  find  had 
been  naid  by  F.  in  exoneration  of  the  estate 
■honld  be  charged  on  it.  This  decree  was  not 
enrolled.  In  1820,  the  Master  found  that 
sums  had  been  advanced  by  F.  in  payment 
of  the  legacies  to  his  brothers,  and  in  exone- 
ration of  the  lands,  and  among  others  a  sum 
of  £100  paid  to  W.,  as  one  of  the  younger 
children.  There  was  a  final  decree  in  1831, 
which  confirmed  the  report,  and  ordered  a 
■ale  to  pay  the  sums.  In  1840,  a  bill  was 
filed  to  reverse  the  proceedings  in  the  cause, 
and  the  decrees  of  1816  and  1831.  Held,  that, 
as  the  decrees  did  not  declare  the  legacies 
a  charge  on  the  lands,  and  as  it  did  not 
appear  on  what  the  Master's  report  was 
founded,  there  was  no  error  apparent  on  the 
face  of  the  record  ;  and  that  as  to  W.'s  £100, 
the  decree  was  right. — Keiiy  v.  Lennon^  7 1.  E. 
R.  98  ;  1  Jon.  &  L.  305.    (C.) 

4.  Form  of  decree  directing  the  transfer  of 
Neapolitan  stock. — Roche  v.  /2.,  7  I.  E.  R.  436. 
(^C.y—lSee  Jon.  &  L.  661.    (C.)] 

6.  By  marriage  settlement,  lands  of  the 
hnsband  were,  by  mistake,  and  contrary  to 
the  parties'  intention,  settled  upon  the  issue 
of  the  marriage. 

Form  of  decree  to  rectify  the  settlement; 
the  contingent  limitations  to  the  unborn  issue 
being  incapable  of  destruction. — HamiU  v. 
White,  2  Jon.  &  L.  695.     (C.) 

6.  The  decree  declared  the  ptf.  entitled  to 
a  sum  for  principal  and  interest  on  a  judg- 
ment, with  interest  on  the  principal  until  paid. 
Heldf  that  he  was  entitled  to  interest  beyond 
the  penalty,  the  decree  not  containing,  as 


it  should,  a  direction  to  limit  the  interest 
to  the  penalty.— Wi7*o»  v.  Poe,  9  I.  E.  R.  114; 
2  Jon.&L.  765.  (C.)— [Affg.  8 1. E. R.  189.  (R.)] 

7.  The  bill  stated  that  the  executors  and 
others  answered  the  bill  filed  in  1808,  but  the 
devisees  of  the  real  estate  **  stood  out  process 
of  contempt,  and  thereupon  a  decree  on  se- 
questration was  obtained  against  them.**  The 
nature  of  the  decree  was  not  stated.  After 
that  decree,  C,  the  party  against  whom  it 
had  been  obtained,  died.  A  bill  of  revivor, 
and  three  amended  bills  were  filed  against 
W.,  who  derived  under  C,  but  the  suit  was 
not  brought  to  a  hearing  against  any  of  the 
defts.  who  answered.  By  the  practice  of  the 
Court,  an  absolute  decree  on  sequestration 
could  not,  pending  the  former  suit,  be  ob- 
tained against  a  party  until  the  suit  had  been 
heard  against  the  answering  defts.  htltly  that 
the  statement  In  the  bill  that  "  there  was  a 
decree  on  sequestration'*  must  therefore  be 
taken  to  mean  a  conditional  decree ;  that  it 
fell  to  the  ground  by  C.'s  death,  and  the 
subsequent  proceedings  against  W.;  and  that 
that  statement  did  not  preclude  W.,  who 
demurred  to  the  present  bill,  from  relying 
on  the  Statute  of  Limitations. 

That  the  conditional  decree  did  not  pre- 
vent the  operation  of  the  81st  G.  O.;  and 
that,  by  its  operation,  the  suit  of  1808  was 
dismissed  before  the  present  suit  was  insti- 
tuted. 

That  the  statement  "  that  there  had  been  a 
decree  on  sequestration,"  without  stating  what 
that  decree  was,  which  might  have  consisted 
with  the  relief  now  prayed,  was  vague  and 
uncertain,  even  though  considered  to  mean 
an  absolute  decree. 

That  the  defence  of  the  former  Statute  of 
Limitations  (8  G.  1,  c.  4)  might  have  been 
relied  on  by  demurrer  to  the  bill  of  1808;  and 
that,  that  statute  having  been  repealed,  and 
there  not  being  anything  on  the  bill's  face  to 
show  that  the  judgment  of  1781  was  not  barred 
when  the  bill  of  J  808  was  filed,  ptf.  could  not 
derive  any  benefit  from  the  suit. —  Young  y. 
Wilton,  10  I.  E.  R.  10.  (R.)— [Affd.,  10  L  E. 
R.  265.    (C.;] 

8.  A  declaration  in  a  decree  that  a  bond 
should  be  paid,  with  interest  from  the  2l8t 
August  1828  —  Held,  insufiicient  to  exclude 
the  general  rule  that  the  interest  shall  not 
exceed  the  penalty. — Purcell  v.  BUnnerhassett, 
lOLE.  R.  470.    (C.) 

9.  Form  of  decree  in  a  suit  by  a  puisne 
creditor  for  redemption  and  sale. 

Form  of  order  on  a  petition  of  a  first  in- 
cumbrancer under  the  Act. — Ex  p,  Hutton,  11 
L  E.  R.  160.    (R.) 

10.  Form  of  decree  to  remove  a  trustee 
who  may  still  be  entitled  to  a  control  as  to 
the  objects  of  the  charity. — Commissioners  of 
Ch.  Donations  v.  Archbold,  11  L  E.  R.  187.  (C.) 
[Reversed :  2  H.  L.  Cas.  440.] 

11.  Form  of  a  decree  setting  aside  a  sale  at 
suit  of  an  incumbrancer  on  the  estate  sold,  on 
an  equity  existing  between  him  and  the  pur- 
chaser.—^t*Mw  V.  Debiugt,  12  L  E.  R.  1.  (C.) 
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1.  Lands  were  subject,  bj  lettlementf  to 
X800,  secured  by  a  term  of  100  years,  and  by 
a  subsequent  will  to '£4200,  secured  by  ano- 
ther term  of  99  years,  as  portions  for  younger 
children,  of  whom  the  ptfs.  II.  and  A.  were 
two.  The  will,  after  prior  limitations,  devised 
the  lands,  subject  to  the  two  terms,  to  A. 
for  life  ;  remainder  to  his  first  and  other  sons 
in  tail.  A.  being  in  possession,  a  bill  was 
filed  to  raise  the  two  sums.  A  minor  tenant 
in  tail,  bom  afterwards,  was  made  a  party 
to  it  by  supplemental  bill.  The  Master  re- 
ported interest  accrued  on  the  two  charges 
during  the  possession  of  A.  The  final  decree 
confirmed  the  report,  and  declared  the  sums 
reported  charges  on  the  terms :  and,  in  de- 
fault of  payment,  directed  the  Master  to  sell 
the  lands  comprised  in  those  terms,  to  pay  the 
demands  decreed  charges  thereon.  The  lands 
were  sold  for  the  residue  of  the  two  terms. 
On  exceptions  to  the  Master's  report  of  good 
title — Held,  that,  as  the  minor  tenant  in  tail 
was  a  party  to  the  cause,  the  decree  was  not 
erroneous,  though  it  directed  a  sale  to  pay 
interest  accrued  during  the  possession  of  A.; 
nor  because  it  omitted  to  set  off  the  interest 
which  A.  ought  to  have  paid  against  his  share 
of  the  portion,  and  a  sum  which  was  reported 
to  A.  charged  on  other  lands  directed  to  be 
■old  by  the  decree.  But  the  Court  directed 
the  Master  to  allocate  to  the  minor,  out  of 
the  sum  reported  to  A.,  the  amount  of  in- 
terest which  he  was  liable  to  pay. 

That,  although  the  two  charges  affected 
the  terms  separately,  and  were  not  distin- 
guished in  the  report  or  decree,  as  it  was 
clearly  for  the  benefit  of  the  minor  that  the 
terms  should  be  sold  together,  the  title  was 
not  objectionable  on  that  ground. 

That,  as  the  minor's  estate  was  puisne  to 
the  terms,  the  omission  to  give  him  a  day  to 
show  cause  would  not  affect  the  purchaser. — 
Edgeworth  v.  E.,  12  I.  E.  R.  81.    (K), 

2.  An  appeal  from  a  decree  for  the  ptf. 
was  arguea  in  Dom,  Proc,  Before  judgment 
the  ptf.  died.  The  cause  was  revived  against 
his  executors  by  the  deft.,  the  appellant.  The 
Lords  reversed  the  decree,  and  dismissed  the 
bill  **with  costs  of  the  suit  in  the  Court 
below.*'  HeU,  that  the  decree  made  on  this 
order  in  the  Court  below  should  be  couched 
in  the  same  words.  It  was  varied  on  re-hear- 
ing, because  to  it  had  been  added  words  giving 
costs  payable  by  the  executors. 

When  a  party  dies  after  argument  of  a  cause, 
and  before  judgment,  the  decree  should  be 
made  nunc  pro  tunc,  as  if  pronounced  at  the 
date  of  the  argument ;  no  revivor  is  necessary, 
— fJyre  t.  HoUier,  12  I.  E.  B.  607.    (C.) 

8.  Where,  upon  a  cause  petition,  under  the 
Court  of  Ch.  Keg.  Act,  presented  by  a  legatee, 
and  containing  a  charge  that  the  respondent, 
the  executor,  has  assets  in  his  hands  sufficient 
for  the  payment  of  all  the.  debts  and  legacies 
of  the  testator,  an  order  of  reference  has  been 
made  under  the  15th  sec.  of  the  Act,  of  which 
order  the  executor  has  been  served  with  notice, 
but  has  not  appeared  in  the  Master's  office,  a 
personal  decree  may  be  pronounced  against 


the  executor.  The  effect  of  such  a  decree 
will  be  to  prevent  another  legatee  from  filluff 
a  charge  under  the  order  of  reference,  and 
will  thus  render  necessary  the  presentation  of 
a  petition  by  him  in  order  to  enforce  his 
demand,— O'-firicnv.  Westropp,  1  L  C.  R.  371. 
(C.) 

4.  When  a  sole  petitioner  dies,  the  matter 
cannot  be  revived  by  suggestion  under  the 
29th  sec.  of  the  Ch.  Reg.  Act.  An  order 
must  be  obtained,  authorising  the  petitioner 
to  file  a  petition  in  the  nature  of  a  petition  of 
revivor. 

Form  of  order  in  such  case.  —  Wray  v.  Pol- 
lard, 2  I.  C.  ^.  78.    (R.) 

5.  A  cause  petition,  properly  falling  within 
the  operation  of  the  Ch.  Reg.  Act,  s.  15,  had 
been  set  down  and  heard  as  an  ordinary  cause 
petition.  The  Court  refused  at  the  final 
hearing  (not  having  been  called  on  before  to 
do  so)  to  make  any  order  as  to  the  extra 
costs  occasioned  by  the  petitioner's  not  hav- 
ing availed  himself  of  the  provisions  of  that 
section,  the  question  not  having  been  raised 
at  the  original  hearing  of  the  petition. 

Form  of  decree  made  when,  pending  the 
proceedings  in  this  Court,  an  order  for  sale 
of  the  lands  of  the  respondent  was  made  in 
the  I.  E.  Court.— -Cj^e  v.  LittU,  4  I.  C.  R.  604 ; 
ILJur.  N.  S.  6.    (C.) 

6.  The  word  **  insolvent,"  in  a  decree  or 
deed,  is  to  be  construed  in  the  ordinary  sense 
of  a  person  who  is  unable  to  pay  his  debts ; 
not  in  the  technical  sense  of  one  discharged 
as  an  insolvent  debtor. — Cau(field  t.  Maguire, 
5LC..R.78.    (R.) 

7.  H.,  a  judgment  creditor,  made  a  deft,  in 
a  suit,  permitted  a  report  and  decree  to  be 
made  in  1828,  which  Omitted  all  mention  of 
his  claims.  In  1855,  he  obtained  an  order 
permitting  him  to  file  a  charge  and  obtain  at 
his  own  expense  &  separate  report  in  respect 
to  his  claims;  but  reserving  to  the  persons 
who  had  proved  in  the  cause  a  right  to  rely 
on  the  decree  against  bis  claims.  The  Master 
found  that  his  incumbrance  was  subject  to 
the  rights  and  priorities  established  by  the 
decree  of  1828.  lldd,  that,  on  the  true  con- 
struction of  the  order  of  1855,  the  Master  was 
right  in  so  finding. 

Quctre — Whether  the  order  of  1865  was 
right  in  permitting  H.  to  file  a  charge  in 
respect  of  a  claim  omitted  in  a  decree  to 
which  he  was  a  party  ? — Knox  v.  Waten,  6  L 
C.  R.480.    (C.) 

8.  Two  suits  were  instituted,  one  in  the 
Court  of  Ch.  in  England,  and  the  other  in 
the  Court  of  Ch.  in  Ireland,  to  administer  a 
testator's  assets.  The  former  suit  was  by  the 
executor  who  resided  in  England,  the  latter 
by  residuary  legatees  who  were  not  served 
with  a  copy  of  the  English  bill.  The  usual 
order  of  reference  under  the  15th  sec.  of  the 
Ch.  Reg.  Act  was  made  in  the  Irish  suit  on 
the  19th  Dec.  1856.  The  executor  entered  an 
appearance  on  the  26th  of  Jan.  1857.  He 
obtained  a  decree  to  account  in  the  English 
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■nit  on  the  7tb  of  March  1857.  An  order  in 
the  Irish  suit,  on  the  18th  April  1857,  directed 
the  petition  to  stand  as  a  charge ;  and  the 
executor  to  file  a  dbcharge  setting  forth 
accounts.  That  order  was  amended  on  the 
7th  Dec.  1857  by  directing  an  account  of  debts 
and  legacies.  The  executor  filed  a  supple- 
mental bill  in  England  to  bind  the  petitioners 
in  the  Irish  suit  by  the  proceedings  in  the 
original  suit ;  and  on  the  8th  March  1858,  the 
Master  in  the  Irish  suit,  by  order,  restrained 
the  executor  from  proceeding  with  the  sup- 
plemental suit  in  England.  On  appeal  from 
the  last  order — Held,  following  Stoloes  y.  CoUs" 
man,  1 1.  C.  R.  44,  that  the  order  of  the  19th 
Dec.  1856  was  a  decree  to  account,  this  Court 
being  bound  by  that  decision. 

That  the  Court  of  Ch.  in  Ireland  had  juris- 
diction to  restrain  the  executor  from  proceed- 
inff  with  the  English  suit. 

That  the  executor,  being  resident  in  Eng- 
land, had  a  right  to  a  protection  from  the  Court 
of  Ch^  there,  against  the  demands  of  creditors, 
which  the  order  of  the  Court  of  Ch.  in  Ireland 
could  not  giye  him. 

The  Court  therefore  Taried  the  order  of  the 
8th  March  1858,  and  made  an  order  restraining 
the  executor  from  proceeding  in  the  English 
snit  without  the  leaye  of  the  M.  B.  in  England. 

5em6^e— The  order  of  the  18th  of  April  1857 
was  not  a  decree  to  account. — PameU  v.  P., 
7  I.  C.  B.  822  ;  8  I.  Jur.  N.  S.  882.    (R.) 

1.  Terms  of  decree  for  partition  of  a  joint 
right  of  water.  —  Hamilton  v.  Fawcetty  9  I.  C. 
R.897.    (R.) 

2.  Terms  of  order  in  minor  matter. — In  re 
Pdwtncaurt,  9  I.  C.  B.,  App,  1.    (C.) 


The  mistake  must  be  proved  to  the  Court's 
clear  satisfaction. 

Proof  of  a  mistake  on  the  parties'  part, 
on  one  side  only  of  a  contract,  will  not  suffice 
to  justify  altering  the  parties'  rights  under 
the  contract,  though  it  may  suffice  to  rescind 
the  contract  altogether. 

Deft.'s  account  of  the  transaction  is  to 
receive  great  attention.  He  is  entitled  to  an 
*  enquiry  touching  the  existence  and  nature  of 
>  all  documents  bearing  upon  the  question,  and 
I  sworn  to  exist,  though  not  produced.  —  Mor- 
I  timer  r,  ShortaU,  2  Dr.  &  War.  863 ;  1  Con.  & 
L.  417.    (C.) 

6.  A  ptf.  claimed  as  heir  male  of  R.,  stating 
in  his  bill  that  he  was  R.'s  eldest  son,  bom 
after  R.'s  marriage  with  ptf.*s  mother,  and 
specifically  naming  a  date  for  the  marriage. 
Held,  that  though  a  marriage  of  that  date 
proved  by  depositions  would  disprove  ptf.'i 
title,  and  marriage  of  a  different  date  estab- 
lishing his  legitimacy  was  proved  by  the  same 
witnesses  at  the  trial  of  the  issue,  those  were 
not  sufficient  grounds  for  dismissing  the  bill 
without  further  investigation ;  it  appearing 
that,  on  both  occasions,  the  witnesses  deposed 
correctly  to  the  main  facts,  but  mbappre- 
hended  the  dates.  —  Mcdone  v.  At,,  8  CI.  &  F. 
;  179 :  West,  687 ;  8  I.  E.  R.  536.  —  [Affirming 
'  Atalone  v.  O'Connor,  2  Dr.  &  Wal.  491.    (C.)] 


XXXrV.  2.  b.  On  what  Evtdtnce  made, 

8.  In  a  suit  by  children  to  enforce  pay- 
ment of  their  portions,  the  ptf.*s  legitimacy 
was  questioned  by  the  next  tenant  for  life, 
a  deft.  Hdd,  that  a  marriage  dt  facto  having 
been  once  established,  the  party  impeaching 
the  marriage  must  then  show  that  it  was 
illegal  or  void ;  and  that,  sufficient  evidence 
of  a  marriage  cfe  facto  having  been  given,  the 
Court  was  competent  to  decide  the  question  of 
marriage  for  the  purposes  of  the  suit,  without 
directing  an  issue. — Pitn  v.  Tuite,  1  Dr.  & 
WaL279.    (C.) 

4.  When  a  deft.,  by  answer,  insisted  that  he 
was  a  purchaser  for  value,  and  without  notice, 
proof  of  payment  of  the  purchase-money  is 
an  essential  part  of  the  defence.  If  at  the 
hearing,  deft,  fails  to  prove  this,  the  Court 
will  not  allow  the  cause  to  stand  over  to 
enable  him  to  supply  that  defect. — Molony  v. 
Keman,  2  Dr.  &  War.  31.    (C.) 

5.  A  mistake  in  a  deed,  proved  by  parol 
evidence  corroborating  written  evidence,  may 
be  rectified. 

SembU — Otherwise,  when  the  whole  evidence 
if  parol,  and  deft,  denies  that  the  mistake 
exists. 


XXXIV.  8.  Effect  of  Decreet, 

a.  (jenerally, 

b.  On  Summary  Order, 


XXXIV.  3.  a.  General  Eject  of  Decreet. 

7.  Qucere — Can  a  motion  to  stay  the  ptf.'s 
proceedings  until  he  giveb  security  for  costs 
be  sustained  after  a  decree  to  accoant  has  been 
pronounced? — Murphy  v.  ArchdaU,  S.  &  Sc. 
630.    (R.) 

8.  The  suit  having  abated  by  ptf.'s  death, 
it  is  too  late  for  deft,  to  file  a  demurrer  to  a 
bill  of  revivor,  after  he  has  ruled  the  new  ptf. 
to  argue  exceptions  to  his  answer  to  the  ori- 
ginal bill,  and  has  contested  a  motion  for  a 
receiver. —  CcUhcart  v.  Hewton,  Hayes,  447. 
CE.E.) 

9.  Deft,  having  been  arrested  under  a  ne 
exeat,  the  Court  will,  at  his  instance,  after  a 
final  decree,  issue  an  attachment  against  him 
for  non-payment  of  the  sum  decreed,  in  order 
that  he  may  get  relief  under  the  Insolvent 
Acts.  The  attachment  order  will  not  be  made 
until  the  final  decree  has  been  made  up. — 
Commrs,  Ch.  D.  (r  B,  v.  Harrit,  Hayes  &  J.  211. 
(E.E.) 

10.  A  decree  in  a  suit  instituted  against  an 
executor  by  a  simple  contract  creditor  of  the 
testator,  to  pay  his  own  debt  merely,  directing 
the  executor  to  pay  out  of  testator's  assets, 
does  not  give  any  priority  over  outstanding 
specialty  creditors  of  whose  debts  the  execu- 
tor has  notice.  Such  a  decree  is  analogous  to 
a  judgment  at  law  of  assets  ouondb  acMkrint. 
Sandford  t.  Seymour,  8 1.  E.  R.  812.    (C.) 
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1.  It  is  contrary  to  the  Exchequer  practice 
to  appoint  a  receiyer  after  a  final  decree. 

SembU — ^The  Chancery  practice  is  different. 
—Barber  t.  Roe,  4  I.  £.  R.  692 ;  Long.  &  T. 
662.    (E.£.) 

2.  From  the  authorities  it  manifestly  ap- 
pears that  Lord  Eldon,  upon  great  con- 
sideration, has  laid  down  the  rule,  that  so  far 
is  it  from  being  a  matter  ex  debito  justitice,  to 
let  in  a  party  to  answer  after  a  decree  on  se- 

auestration,  that  it  is  a  matter  of  the  greatest 
i£Sculty :  for  the  decree  is  obtainea  under 
the  sanction  of  the  legislature ;  and  if  a  ptf . 
obtains  a  decree  under  the  sanction  of  an  Act 
of  Parliament,  which  authorises  the  bill  to  be 
taken  pro  con/esso,  he  has  legislative  authority 
to  say  that  his  right  is  established,  and  that 
he  is  not  to  be  deprived  of  that  benefit  unless 
under  very  peculiar  circumstances.-i/*  Car^ney 
V.  CNeil,  6  L  E.  B.  160.    (E.E.) 

8.  When  a  creditor  had  several  grounds  of 
priority,  and  at  the  hearing  waived  all  pri- 
ority, and  a  declaration  to  that  effect  was  in- 
serted in  the  decree,  he  will  not  be  permitted 
to  say  that  he  meant  to  waive  only  a  particu- 
lar ground  of  priority,  the  decree  being  con- 
clusive until  reversed  on  rehearing  or  appeal. 

Semble — That  decrees  are  to  be  construed 
according  to  their  words,  and  not  according  to 
the  alleged  intention  of  the  parties. — Draught 
v.  Jones,  2  Con.  &  L.  378 ;  4  Dr.  &  War.  174. 
(C.) 

4.  Administration  was  granted  by  the  sen- 
tence of  the  Ecclesiastical  Court  to  A.,  as 
only  next-of-kin  of  the  intestate,  in  a  suit  in 
which  B.  also  claimed  to  be  the  only  next-of- 
kin.  That  sentence  was  affirmed  by  the  Court 
of  Delegates.  B.  filed  a  bill  impeaching  the 
pedigree  of  A.,^and  to  establish  his  own.  This 
Court  would  not  grant  an  injunction  until  an- 
swer, to  prevent  the  administrator  possessing 
himself  of  the  assets,  he  being,  by  the  decree 
of  the  Ecclesiastical  Court,  legally  and  equit- 
ably entitled  thereto. — Maker  v.  Gorman,  6  L 
E.  R.304.    (R.) 

5.  By  his  answer,  a  deft,  insisted  that  a 
former  tenant  in  tail  had  paid  off  legacies, 
which  he  alleged  were  charges  on  the  real  es- 
tate out  of  the  specified  fund  ;  and  that  the 
sums  so  paid  off  were  still  charges  on  the  real 
estate.  The  interlocutory  decree  referred  it  to 
the  Master,  to  take  an  account  of  the  sums 
advanced  on  foot  of  the  specified  fund,  in  ex- 
oneration of  the  lands,  and  whatever  should 
appear  to  be  so  advanced  was  thereby  declared 
to  be  a  charge  on  the  lands.  Held,  that  this 
amounted  to  a  declaration,  that  the  legacies 
were  a  charge  on  the  lands. — Kelly  v.  Lennon, 
1  Jon.  &  L.  306 ;  7  I.  E.  R.  98.    (C.) 

6.  A  suit  was  instituted  in  1797  to  adminis- 
ter real  and  personal  assets.  X.,  a  creditor, 
filed  in  1804  a  bill  to  establish  an  unliqui- 
dated demand  by  specialty  against  the  realty, 
and  in  1822  obtained  a  decree  and  a  judgment 
ascertaining  his  demand.    There  were  various 


Sroceedings  in  the  suit  of  1797,  in  which 
emands  similar  to  X.'8  were  recognised  as 
binding  the  estates ;  and  there  was  a  sale  in 
1816.  To  protect  the  purchaser,  a  portion  of 
the  proceeas  was  invested  till  X.'s  suit  should 
be  determined.  X.  died  in  1822.  Adminis- 
tration to  him  was  obtained  in  1841,  in"which 
year  the  administrator  came  in  under  an  ad- 
vertisement for  creditors  in  the  first  suit  to 
prove  X.'s  demand  against  the  fund  invested. 
Heldy  that  the  principle  of  StemdaU  v.  Han- 
kinson,  1  Sim.  393 ;  3  Buss.  130,  applied,  and 
that  the  demand  was  not  barred  oy  the  Sta- 
tute of  Limitations. — Bermingham  v.  Bwrke,  9 
L  E.  B.  86  ;  2  Jon.  &  L.  699.    (C.)  " 

7.  A  decree  on  sequestration  is  only  a  con- 
ditional decree,  and  will  not  prevent  the  ope- 
ration of  the  Statute  of  Limitations  or  of  the 
81st  G.  O.^Young  v.  Wilton,  10  L  E.  B.  266. 
(C.>-[Affg.  10  I.  E.  B.  10.    (B.)] 

8.  A  declaration  in  a  decree  that  a  bond 
should  be  paid  with  interest  from  the  21st  of 
August  1828  —  Held,  insufficient  to  exclude 
the  general  rule,  that  the  interest  should  not 
exceed  the  penalty.— Arc*//  v.  Blennerhassett, 
lOLE.  B.470.    (C.) 

9.  Although  a  suit  be  totally  abated  by  a 
sole  ptf.  assigning  away  his  interest  or  becom- 
ing insolvent,  it  is  capable  of  being  continued 
so  as  to  allow  the  benefit  of  it  under  this 
doctrine  to  creditors  proving  charges  under  a 
decree  made  in  a  suit  seeking  the  continuance 
and  benefit  of  the  abated  suit.  When  the 
original  ptf.  made  an  assignment  by  deed  for 
the  benefit  of  creditors,  one  trust  of  which  was 
to  continue  the  abated  suit;  and  original 
bills  in  the  nature  of  bills  of  revivor  and  sup- 
plement were  filed  by  the  trusteee  and  c.  g,  t, 
of  this  deed,  stating  it,  and  ppaying  the  benefit 
of  the  abated  suit ;  the  receiver  appointed  in 
which  was  continued ;  a  decree  made  and  en- 
titled in  the  new  suits  only,  without  referring 
to  the  abated  one,  bnt  reciting  among  the 
evidence  the  proceedings  in  it— Held,  such  a 
decree  as  entitled  creditors  prpving  charges 
under  it  to  the  benefit  of  the  abated  suit  for 
this  purpose. — Bennett  v.  Bernard*  10  L  E.  R. 
684.    (C.) 

10.  A  former  decree  dismissing  a  bill,  if  not 
enrolled  and  pleaded,  does  not  absolutely  bar 
another  suit  for  the  same  demand.  If  it  is 
relied  on  by  the  answer,  and  appears  not  to 
have  been  a  dismiss  on  the  merits,  it  is  no  de- 
fence.—Jb/y  V.  Stoift,  11 1.  E.  B.  410.    (C.) 

11.  After  the  report  and  final  decree  the 
Court  will  not,  at  the  ptf.'s  instance,  grant 
judgment  creditors  liberty  to  come  in  and 
prove  their  demands,  with  permission  to  ob- 

iect  to  the  accounts  and  proceedings  already 
tad,  unless  all  the  creditors  consent. — Hart  t. 
Bloon\fidd,  1  L  Jur.  68.    (E.E.) 

12.  After  a  decree  to  account  in  a  suit  for 
the  administration  of  assets,  a  judgment  cre- 
ditor of  the  testator,  having  notice  of  the 
decree,  sued  out  a  sci.fa,  against  the  execu- 
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tor;  obtained  jadgment  bj  default;  and  issued 
a  fi.  fa,  de  bonis  testatoris.  The  Court,  on  the 
application  of  the  executor,  restrained  the 
creditor  from  proceeding  on  the  fi,  fa.^  and 
gave  the  costs  of  the  motion  against  him. — 
Btlmort  V.  ^^  12  I.  E.  R.  493.    (R.) 

1.  A  creditor  who  has  brought  an  action  at 
law  against  an  administrator,  and  has  notice 
of  a  decree  for  the  administration  of  the  assets, 
is  not  in  general  entitled  to  his  costs  of  ap- 
pearing on  a  motion  to  enjoin  him  from 
proceeding  with  the  action. 

A  civil-bili  decree  against  an  administrator, 
being  in  the  nature  of  a  judgment  dt  bonis 
prcpriis;  the  Court,  though  it  will  enjoin  a 
creditor  from  enforcing  such  a  decree  against 
the  assets,  when  there  has  been  a  decree  to 
administer  them,  will  not  restrain  him  from 
enforcing  it  against  the  administrator  per- 
sonally. 

Semble — A  decree  to  administer  assets  is  a 
defence  to  a  civil-bill  against  the  administra- 
tor, if  prior  to  the  hearing  of  the  civil-bill. 
Secus — If  subsequent  to  the  hearing,  but  prior 
to  an  appeal  to  the  Judge  of  Assize. — Powell 
V.  P.,  12  I.  E.  B.  601.    (R.) 

2.  A  decree  against  several  for  payment  of 
costs  is  joint  and  several ;  and  a  receiver  may 
be  appointed  over  the  lands  of  one  of  them 
under  the  8  &  4  Ftc,  c.  105.  without  malcing 
the  others  parties  to  the  petition.  The  costs 
ffiven  by  such  a  decree  are  in  the  nature  of  a 
debt;  therefore  there  must  be  contribution 
between  the  parties  liable.  —  Archbishop  of 
Dublin  V.  Lord  Trimleston,  18  I.  E.  R.  98  ;  1 1. 
Jur.49.    (R.) 

8.  The  ptf.  in  a  creditor*B  cause,  who  has 

?^ot  a  decree,  may  move  to  stay  other  causes 
or  the  same  purpose. — 0*Keeffe  v.  Holmes,  18 
LE.R.111.    (R.) 

4.  A  civil-bill  decree  binds  the  deft.*s  goods 
from  the  delivery  of  the  warrant  to  special 
bailiffs,  not  from  the  delivery  of  the  decree  to 
the  sheriff  (unless  it  be  delivered  to  him  to  be 
executed),  or  his  signature  of  the  warrant. — 
Delacour  v.  Freeman,  1  I.  C.  R.  612.  (R.)— 
[See  8.  c,  2  I.  C.  R.  688.    (R.)] 

6.  B.,  wife  of  A.,  claimed  lands,  as  devisee 
under  a  will,  which  the  decree  in  a  suit  insti- 
tuted by  the  heir  against  A.  and  B.  declared 
to  be  null  and  void.  The  decree  further  di- 
rected an  account  of  all  sums  received  by  A. 
and  B.,  or  either  of  them,  on  account  of  the 
lands ;  and  ordered  the  defts.  to  pay  the  sum 
to  be  found  due  on  taking  such  account.  A. 
died  before  the  Master's  report  was  made  up. 
The  suit  was  revived  against  his  personal  re- 
presentative. The  Master  found  the  sum 
received  by  A.  and  B.  Held,  that  B.  was 
personally  responsible  for  the  entire  amount 
Dy  the  Master  8  report  found  to  be  due. 

A  decree,  directing  a  husband  and  wife  to 
pay  a  sum  of  money  in  respect  of  the  rents 
and  profits  of  lands  received  by  the  wife,  or  by 
the  husband,  in  her  right,  may  be  enforced 
agalnit  the  wife  after  the  husband's  death. — 


Rossborough  r,  Boyse,  8  I.  C.  B.  629.    (C.>— 
[Reversing  the  Rolls  decision :  ibid,  540J 

6.  A  decree  in  a  suit  to  administer  the 
trusts  of  a  will  is,  if  unobjected  to  and  nn- 
reviewed,  decisive  of  the  testator's  seizure  in 
fee  of  the  devised  lands. — Spread  v.  Morgan, 
5  L  Jur.  N.  S.  46.    (C.A.) 

7.  A  decree  dismissing  a  bill  for  want  of 
ptf.'s  appearance  at  the  bearing  does  not  bar 
another  suit  for  the  same  demand. — Phibbs  y. 
0'/)oii4  8  L  Jur.  N.  S.  226.    (C.) 

8.  In  a  suit  by  the  representative  of  B.,  to 
be  recouped  out  of  the  personal  estates,  for 
payment  of  incumbrances — Held,  that  the  in- 
heritor, who  was  a  party  and  made  a  similar 
claim,  could  not  have  credit  for  the  sums 
overpaid  to  B.,  by  way  of  maintenance,  against 
the  petitioner. 

Decrees  of  the  Court,  though  erroneous,  are 
binding,  until  set  aside  on  re-hearing,  or  in  a 
suit  for  the  purpose. — Clanmorris  v.  C.,  14  L 
C.  R.420.    (R.) 

9.  So  long  as  a  fund,  applicable  to  the  pay- 
ment of  debts,  remains  in  Court  a  creditor 
may  obtain  an  order  to  prove  his  demand, 
though  a  final  decree  has  been  made  in  the 
cause. 

Leave  given  to  a  creditor  to  prove  after 
final  decree,  under  circumstances  of  great 
neglect  on  his  part. — Graves  v.  Davies,  16  I. 
C.  R.  204.    (R.) 

10.  By  a  decree  to  account  made  by  the 
Court  of  Equity  Exchequer  in  1786,  in  a  suit 
in  which  the  inheritance  was  represented  by 
the  first  tenant  in  tail,  a  sum  was  declared  to 
be  a  charge  on  lands.  The  tenant  in  tail 
afterwards  died  without  issue.  The  next  te- 
nant in  tail  in  remainder  was  made  a  party  by 
a  bill  of  revivor;  and  there  was  a  report  of 
the  sum  due,  and  a  final  decree  for  a  sale  in 
1793.  In  a  suit  to  raise  the  charge  by  sale  of 
the  lands.  Held,  that  the  decree  to  account 
gave  a  good  title  to  a  charge  on  the  lands, 
though  there  was  error  in  the  subsequent  pro- 
ceedings, the  suit  being  continued  by  bill  of 
revivor  only. — Bolton  v.  Fairilough,  15  I.  C.  R. 
229.    (R.) 


XXXrV.  8.  b.  Effect  of  Decree  on  Summary 
Order  under  the  Ct,  of  Ch,  Reg,  {IrT) 
Act  1850. 

[Such  decree  or  order  stays  all  proceedings 
against  the  executor  or  administrator,  18  & 
14  Vic,,  c.  89,  s.  22.] 

11.  When  a  cause  petition  under  the  Ch. 
Reg.  Act,  s.  15,  presented  by  a  legatee,  and 
charging  that  the  respondent,  the  executor, 
has  assets  in  his  hands  sufficient  to  pay  all 
the  debts  and  legacies  of  the  testator,  has 
been  referred  to  the  Master ;  and  the  executor 
having  been  served  with  notice  of  the  order 
has  not  appeared  in  the  Master's  office,  a 
personal  decree  may  be  pronounced  against 
him.     Its  effect  will  be  to  prevent  another 
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legatee  filing  a  charge  under  the  order  of  re- 
ference ;  and  to  necessitate  the  presentation 
of  a  petition  by  him  in  order  to  enforce  his 
demand.— 0*Brten  y.  Westropp,  1  I.  C.  R.371; 
8  I.  Jar.  367.    (C.) 

1.  The  summary  order  on  petitions  pre- 
sented as  within  the  Ch.  Reg.  Act,  s.  1 6,  merely 
decides  that  the  sabject  matter  of  the  salt  is 
within  that  sec. — Graham  t.  M' Dermoid  3  I.  C. 
B.488.    (C.) 


XXXIV.  4.  Decree  to  Account, 

2.  Qtuere — Can  a  motion,  to  stay  the  ptf.*s 
proceedings  until  he  gives  security  for  costs, 
be  sustained  after  a  decree  to  account  has 
been  pronounced  ? — Murphy  v.  Archdali,  S.  & 
Sc.  630.    (R.; 

8.  A  judgment  creditor  filed  against  the 
conusor  and  a  prior  mortgagee  a  bill  praying 
liberty  to  redeem  the  mortgage,  and  for  a 
sale  of  the  mortgaged  premises.  Hdd,  that 
the  Court  would  not  direct  an  account  of  the 
incumbrances,  prior  to  the  judgment,  which 
affected  those  premises. — Crofts  v.  Poe,  1  Jon. 
640.    (E.E.) 

4.  Under  a  decree  to  take  an  account  of 
A.'8  assets,  and  to  administer  them,  a  demand 
for  unliquidated  damages  may  be  proved  and 
reported.  The  preferable  mode  ot  ascertain- 
ing its  amount  is  by  an  issue  directed  for 
that  purpose;  but  those  damages  may  be 
ascertained  by  the  officer  by  examining  wit- 
nesses on  interrogatories. — England  v.  Donnd- 
fan,  Jon.  &  C.  270.    (E.E.) 

5.  A  judgment  creditor  filed  a  bill  against 
the  conuzor  s  heir  and  assignee  (the  conuzor 
having  been  discharged  as  an  insolvent  shortly 
before  his  death),  and  against  an  elegit  credi- 
tor of  his,  who  had  been  many  years  in  pos- 
session. Held,  that  ptf.  was  only  entitled  to 
an  account  for  wilful  default  against  the  elegit 
creditor  from  the  time  of  filing  the  bill. — 
McDonnell  v.  Wcdahe,  2  Dr.  &  War.  262 ;  1  Con. 
&L.  388.    (C.) 

6.  Though  the  general  rule  Is,  that  when, 
in  a  foreclosure  suit,  the  tenant  for  life  is  a 
party,  and  the  accounts  are  fairly  taken, 
those  accounts  bind  remaindermen,  who  can 
only  be  permitted  to  surcharge  and  falsify, 
yet,  since  all  the  decrees  in  this  case  were 
upon  sequestration,  and  the  accounts  had 
been  taken  in  the  absence  of  every  person 
interested  in  having  them  fairly  taken,  and 
since  doubts  were  thrown  upon  the  case, 
touching  the  existence  of  anv  debt,  the  re- 
mainderman was  entitled  to  have  a  general 
account  directed.—  Wrixon  v.  Vize,  4  I.  E.  R. 
463;  2  Dr.  &  War.  192 ;  1  Con.  &  L.  298.  (C. ) 
— [Affd.:  6  I.  E.  R.  173 ;  3  Dr.  &  War.  104  ; 
2  Con.  &  L.  138.    (C.)] 

7.  An  elegit  creditor  in  possession  roust 
account  as  for  wilful  default,  upon  the  debt- 
or's application.— O'Bnen  v.  Mahon,  2  Dr.  & 
War.  806 ;  1  Con.  &  L.  390,  note.    (C.) 


8.  Ptf.  is  not  entitled,  as  of  course,  to  a 
decree  for  an  account  when  deft,  does  not 
appear ;  but  must  make  out  his  case. — Haye» 
V.  Brierley,  3  Dr.  &  War.  274 ;  2  Con.  &  L. 
153.    (C.) 

9.  The  operation  of  a  decree  to  account  is 
not  to  determine  a  suit,  but  rather  to  keep  it 
alive,  and  continue  it. — Higginay,  Shaw^  2  Dr. 
&  War.  357 ;  I  Con.  &  L.  400.    (C.) 

10.  When  a  stated  and  settled  account  is  set 
up  by  the  answer,  but  not  proved  at  the  hear- 
ing, the  proper  decree  is  to  enquire,  whether 
such  account  exists,  and  if  it  does,  to  g^ve 
the  deft,  the  benefit  thereof,  leaving  the  ptf. 
to  surcharge  and  falsify. — Fitzpatrick  v.  Ma- 
hony,  1  Jon.  &  L.  89.    (fc.) 

11.  A  creditor  on  foot  of  a  joint  and  several 
bond  of  B.  and  N.  (having  entered  iudgment 
against  B.  only)  proved  under  a  decree  to 
account  in  a  suit  against  the  assets  of  B.  He 
was  also  a  party  to  the  report  under  a  decree 
to  account  in  a  supplemental  suit  affecting 
the  assets  of  N. ;  but  did  not  prove  under  it. 
The  Court  restrained  the  creditor  from  pro- 
ceeding at  law  against  the  administrator  of 
N.— Cii/Te  V.  Young,  8  I.  E.  R.  37.  (R.)— [See 
9  I.  E.  R.  476.  (R.) ;  2  Jon.  &  L.  17.  (C.)] 

12.  The  execution  of  a  lost  mortgage-deed 
was  admitted  by  the  answer  in  a  foreclosure 
suit,  but  the  deft,  swore  that  certain  payments 
were  endorsed  upon  the  deed.  The  memorial, 
executed  by  the  mortgagor,  and  a  counter- 
part in  his  possession  were  offered  in  evidence ; 
but  a  sufficient  search  for  the  original  was 
not  proved.  Held,  that  there  should  be  a 
decree  to  account,  with  an  enquiry  respecting 
the  original  deed  and  the  endorsement. — 
CouUon  V.  WilUams,  9  I.  E.  R.  287.    (C.) 

13.  Under  the  decree  to  account  in  a  suit 
instituted  by  A.,  a  creditor  on  the  inheritance, 
B.,  having  a  puisne  charge  on  a  600  years* 
term,  proved  it ;  it  was  reported.  The  decree 
directed  the  inheritance  to  be  sold  to  pay  A. 
and  the  other  creditors.  A.'s  representatives, 
who  were  ultimately  settled  with,  institnted 
supplemental  suits ;  but  no  sale  was  had.  B.'s 
representatives  filed  a  bill  praying  the  benefit 
of  the  former  decree,  and  to  have  the  term 
sold.  A.*s  representatives  were  made  notice 
parties.  Hdd,  that  since  B.  was  not  entitled 
to  a  decree  such  as  was  made  in  A.'s  suit,  it 
could  not  be  carried  out  for  the  ptf.,  nor  be 
cut  down  so  as  to  be  limited  to  the  term,  at 
least  in  the  absence  of  A.*s  representatives, 
who  might  still  have  rights  under  it. — M^Na- 
mara  v.  Blake,  11  I.  E.  R.  456.    (C.) 

14.  In  a  decree  for  an  account  of  old  stand- 
ing against  an  executor,  a  direction  was  in- 
serted, allowing  him  to  discharge  himself  by 
affidavit  for  Items,  though  exceeding  408. — 
Dooner  v.  i>.,  12  I.  E.  R.  580.    (C.) 

15.  A  decree  to  account  was  made  in  a  suit 
in  which  the  first  tenant  in  tail,  who  repre- 
sented the  inheritance,  was  before  the  Cotirt. 
He  died  without  issue.    The  next  tenant  in 
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tail  was  made  party  by  a  bill  of  reyivor.  A 
■am  was  reported  due,  and  a  sale  was  decreed. 
In  a  suit  to  raise  the  charge  by  a  sale  of  the 
lands — Heldy  that  the  decree  to  account  gare 
a  good  title  to  the  charge  on  the  lands,  al- 
though in  the  subsequent  proceedings  the  suit 
was  erroneously  continued  by  a  bill  of  revlror 
only.— /bircfoM  v.  BoUon,  10  L  Jur.  N.  S.  201. 
(C.A.) 

1.  If  the  decree  in  the  original  suit  merely 
directs  a  common  account  against  an  agent,  a 
decree  charging  him  with  what  he  might,  with- 
out wilful  default  have  received,  cannot  be 
made  in  a  supplemental  suit.  —  Connor  v. 
Reeves,  16  I.  C.  R.  398.    (R.) 


XXXIV.  5.  Decree  to  Administer,  and  Distri- 
bute Assets, 

[Under  the  13  &  14  Vic,  c.  89,  it  stays  aU 
proceedings  against  executors  and  adminis- 
trators.] 

2.  Demurrer  allowed  to  be  set  down  for 
argument  when,  through  ptf .'s  solicitor's  igno- 
rance of  G.  R.  19,  it  had  not  been  set  down 
within  the  time  limited  thereby. — Jefferyes  t. 
Goodwin,  3  I.  E.  R.  99 ;  FI.  &  ^  70.    (R.) 

8.  A  creditor  who  proves  his  demand  under 
an  administration  decree  will  not,  upon  the 
final  hearing,  be  heard  to  ask  costs  incurred 
in  the  office  in  reducing  ptf.*s  demand,  the 
report  not  having  made  any  special  case  for 
that  purpose. — Loughnu  v.  Dillon,  3 1.  E.  R.  55. 
(E.E.) 

4.  Under  a  decree  to  account  in  a  judgment 
creditor's  suit,  the  Master  found  that  the 
assets  consisted  of  real  estates,  and  of  an  ir- 
recoverable mortgage.  Under  the  final  decree 
the  real  estates  were  sold.  The  produce  was 
distributed  amongst  the  judgment  creditors 
according  to  their  priority.  The  funds  reached 
the  three  first  creditors;  several  remained 
unpaid.  The  sum  secured  by  the  mortgage 
was  subsequently  recovered.  Held,  that  it 
should  be  distributed  rateably  amongst  the 
unpaid  judgment  creditors. — Averelly,  Wade, 
Fl.  &  K.  325  ;  3  I.  E.  R.  446.    (R.) 

5.  In  an  administration  suit  of  real  and 
personal  estate,  an  account  of  rents,  &c.,  re- 
ceived since  the  death  is  not  ever  directed  at 
the  original  hearing. 

Such  an  account  is  directed  only  when, 
upon  the  cause  coming  back,  its  necessity 
appears. — Schomberg  v.  Hum/rey,  1  Dr.  &  War. 
411.    (C.) 

6.  Ptfs.  in  a  creditor's  suit  had  been  over- 
paid. Held,  that  the  Court  had  jurisdiction 
to  order  them  to  bring  that  overplus  into 
Court  —Grai'c*  v.  Wright,  2  Dr.  &  War.  77 ;  1 
Con.  &  L.  267.    (C.) 

7.  A  civil-bill  decree  against  an  adminis- 
trator is  in  the  nature  of  a  judgment  de  bonis 
propriis. 

When  a  decree  to  administer  the  assets  has 
been  pronounced,  the  Court  will  not  enjoin  a 


creditor  from  enforcing  a  civil-bill  decree 
against  the  administrator  personally,  but  will 
restrain  him  from  enforcing  it  against  the 
assets. 

Semble — ^A  decree  to  administer  assets,  if 
pronounced  before  the  civil-bill  is  heard, 
affords  a  defence  to  a  civil-bill  against  the 
administrator. 

Secus — If  the  decree  be  pronounced  after 
the  hearing  of  the  civil-bill,  but  before  an 
appeal  therefrom. — Powell  v.  P.,  12  t,  E.  R. 
601.    (R.) 

8.  The  general  rule  is,  that  though  there  be 
a  decree  to  administer  assets,  a  creditor  of  the 
testator  or  intestate  will  not  be  restrained  by 
injunction  from  proceeding  at  law  to  make 
the  personal  representative  liable  de  bonis  pro- 
priis. But  when  a  legatee,  who  has  proved  in 
the  Master's  office,  under  the  decree,  orings  an 
action  at  law  against  the  executor,  for  the  le- 
gacy, the  Court  will  enjoin  him,  though  the 
judgment  in  the  action  should  be  de  bonis  pro- 
priis;  because  the  Court,  by  its  decree,  has 
taken  upon  itself  to  decide  upon  the  question 
of  assets,  without  which  the  ptf.  at  law  cannot 
recover,  and  will  not  permit  that  question  to 
be  tried  at  law. 

To  make  an  executor  liable  at  law  for  a 
legacy  de  bonis  propriis,  there  must  be  an  ex- 
press promise  in  writing,  and  assets,  or  some 
other  consideration. 

Semble — On  a  plaint  for  a  legacy  against 
the  deft,  as  executor,  and  not  averring  that 
the  deft,  promised  in  writing  to  pay  the 
legacy,  the  judgment  should  be  de  bonis  testa- 
toris.—Molyneux  v.  Scott,  3  I.  C.  R.  291.    (R.) 

9.  The  Masters  have  power,  in  cases  re- 
ferred to  them  under  the  Ch.  Reg.  Act,  s.  15, 
to  order,  in  administration  suits,  that  a  per- 
sonal representative  shall  file  a  discharge, 
setting  forth  an  account  of  the  assets ;  and 
to  grant  an  attachment  against  him  if  he  dis- 
obeys the  order.  The  practice  in  this  respect 
certified  by  the  five  Masters. — Glennyy,  Wool- 
«tfy,  4  I.  C.  R.  615.    (R.) 


XXXrV.  6.  Decree   to    Foreclose,    or   Bedeem 

Mortgages, 

10.  Whether  a  decree  in  a  forclosure  cause 
against  an  infant  deft,  entitled  to  the  equity 
of  redemption,  should  give  him  a  day  to  show 
cause  ?     Qucere. — Jones  v.  Ham,  8  L  £.  R.  66. 

11.  When  by  the  decree  in  a  foreclosure  suit, 
a  day  was  given  to  an  infant  deft,  to  show 
cause  against  it — Held,  that  the  Court  still 
had  jurisdiction  to  direct  an  immediate  con- 
veyance under  1  W,  4,  c.  47,  s.  11. — Flood  r, 
Sutton,  Fl.  &  K.  179 ;  3  I.  E.  R.  840.    (R.) 

12.  In  1817,  deft,  confessed  a  judgment. 
In  1821  he  mortgaged  his  estate  as  an  addi- 
tional security  for  the  judgment  debt.  The 
mortgagee  filed  a  bill,  and  obtained  a  decree 
to  foreclose  and  sell ;  no  incumbrances  being 
proved  under  the  decree  to  account.    The 
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purchaser  objected  to  the  title  because  judg- 
ments prior  to  the  mortgage  existed.  The 
mortgagee,  by  notice,  required  the  judgment 
creditors  to  prove  their  demands  under  the 
decree,  or  that  he  would  file  a  supplemental 
bill  against  them,  and  seek  to  charge  them 
with  the  costs.  Several  creditors  proved. 
The  fund  was  insu£Scient  to  pay  their  de- 
mands. Heid,  that  ptf.  was  not  entitled  to 
costs  up  to  the  final  decree  in  the  priority  of 
his  judgment. 

SemUe — Since  the  conuzor  was  alive,  he 
would  have  been  entitled  to  costs  in  the 
priority  of  his  judgment,  had  the  judgment 
creditors  come  in  voluntarily  under  the  decree, 
and  sought  to  have  its  benefit. — Cookev.  Camp- 
6<Z«;  4  I.  E.  R.  431.    (E.E.) 

1.  The  G.  O.  of  22nd  June  1841,  is  not  to  have 
the  effect  of  involving  ptfs.  in  the  account  of 
the  sums  due  on  incumbrances  puisne  to  their 
demands. — Davis  v.  Rowan,  8  Dr.  &  War.  478; 
2  Con.  &  L.  154.    (C.) 

2.  A  decree  of  foreclosure  and  sale  against 
the  mortgagor,  and  against  an  infant  entitled, 
under  a  settlement  of  the  equity  of  redemp- 
tion, to  the  first  equitable  estate  tail  in 
remainder,  must  give  the  infant  a  day  to 
show  cause. — Ciibbom  v.  Faniall,  6  I.  E.  R. 
581.    (R.) 

8.  When  a  decree  is  made  to  foreclose  and 
sell  real  estate  of  which  the  equity  of  redemp- 
tion is  vested  in  an  infant,  it  is  not  necessary 
to  give  the  infant  a  day  to  show  cause. — Clin- 
ton V.  Bemardy  6  I.  E.  R.  366.    (C.) 

4.  In  a  decree  for  a  sale  in  a  mortgage 
cause,  an  infant  owner  of  the  equity  of  re- 
demption is  not  entitled  to  a  day  to  show 
cause. — Hutton  v.  Afavne,  9 1.  E.  R.  343 ;  3  Jon. 
&L.586.    (C.) 

6.  In  taking  accounts  against  mortgagees 
in  possession,  it  is  the  settled  practice  to  make 
half-yearly  rests,  and  not  to  charge  against 
the  mortgagee  interest  on  payments,  exceed- 
ing the  interest  due  to  him,  received  at  any  in- 
termediate periods,  no  matter  how  freouently 
the  payments  are  made. — Graham  v.  Walker, 
HI.  E.  R.415.    (C.) 

XXXIV.  7.  Whom  Decrees  Bind. 

a.  General^, 

b.  Infants, 

XXXrV.  7.  a.  Whom  Decrees  Bind  generally . 

6.  Br  decree  in  a  suit  to  raise  charges 
created  by  will,  the  legal  estate  in  which  was 
vested  in  an  adult  trustee  for  minors,  they  were 
directed  to  be  sold.  The  trustee  and  the  c.  q, 
trusts  were  parties  to  the  suit,  and  the  latter 
were  given  a  day  to  show  cause. — Kirhy  v. 
CyHea,  2  Jon.  636.    (E.E.) 

7.  In  1808  T.,  by  deed  defectively  registered, 
granted  F.  an  annuity.  In  T.  Term  1822,  N. 
obtained  a  Judgment  against  T.  In  M.  Term 
1822,  D.  obtained  a  judgment  against  T.,  who. 
in  1826,  mortgaged  to  C,  and  In  1827  granted 


an  annuity  to  W.  by  deeds  duly  registered.  In 
1831,  J.,  entitled  to  one  moiety  of  F.'s  annuity, 
filed  his  bill.  To  it  W.,  C,  and  D.,  but  not 
N.,  were  parties.  J.*s  cause  was  heard  in  1838, 
on  an  order  to  take  the  bill  as  confessed 
against  D.'s  executors,  and  upon  pleadings 
and  proofs  as  to  the  other  defts. ;  and  there 
was  had  a  decree  to  account  admitting  the 
priorities  of  C.  and  W.  over  the  demand  of  J. 
On  the  11th  Nov.  1839  the  Master's  report 
under  this  decree  found  that  D.  had  not  filed 
a  charge  on  foot  of  his  judgment,  and  that, 
since  the-  judgment  was  pronounced,  J.  had 

Purchased  C.'s  mortgage,  and  W.'s  annuity, 
ut  had  not  made  any  claim  on  foot  thereof. 
On  the  26th  Nov.  1839  a  final  decree  was  had 
in  J.'s  cause.  Held,  that  it  concluded  D.'s  exe- 
cutors, they  having  allowed  a  decree  pro  con- 
fesso  to  be  taken  against  them,  and  not  having 
filed  a  charge  under  the  decree  to  account  in 
that  cause.— i/tir/a^A  v.  Tisdall,  3  I.  E.  R.  85 ; 
Fl.  &K.  20.    (R.) 

8.  A  creditor  who  has  proved  his  charge 
under  the  decree  is  as  much  bound  by  it  as  if 
he  was  a  party  to  the  suit. — Usher  v.  Scanlan, 
Fl.  &  K.  243 ;  3  I.  E.  R.  474.    (R.) 

9.  The  time  for  filing  a  bill  of  review  is 
regulated  by  analogy  to  the  time  limited  by 
the  6  G,  1,  c.  6,  for  bringing  a  writ  of  error, 
I.  e.y  twenty  years  after  the  judgment,  and  five 
years  after  the  disability,  if  any,  of  the  ptf.  in 
error,  has  been  removed.  —  Kelli/  v.  Lennon,  1 
Jon.  &  L.  305 ;  7  I.  E.  R.  98.    (C.) 

10.  A  deft,  who  allows  the  bill  to  be  taken 
as  confessed  against  him,  bv  so  doing  admits 
the  statements  therein  to  be  true,  and  is  as 
much  bound  by  the  decree  as  if  the  facts  stated 
in  the  bill  had  been  proved  against  him. — 
Massey  v.  Batwell,  4  Dr.  &  War.  65.    (R.) 

11.  When  a  Court  of  Equity  directs  an  issue 
in  a  cause  wherein  there  are  many  parties, 
and  selects  some  to  conduct  the  trial,  giving 
all  leave  to  attend,  the  result  binds  all. — 
Malone  v.  Jf.,  8  CI.  &  F.  179;  West,  637 ;  3  I. 
E.  R.  636  ;  2  Dr.  &  Wal.  491. 

12.  If  one  def t.'s  answer  puts  forward  a  case 
wholly  destructive  of  ptf.*s  title,  and  that  case 
is  established,  the  Court  will  give  it  effect,  not 
merely  as  between  ptf.  and  that  deft ;  it  shall 
enure  to  the  other  defts.'  benefit,  though  their 
answers  did  not  make  it. — Wilson  v.  Jaett,  6  I. 
E.  R.601.    (E.E.) 

18.  Four  tenants  in  common  being  entitled 
under  a  deed  to  the  first  estate  tail  in  X.,  were 
before  the  Court  in  a  suit  instituted  to  estab- 
lish a  will,  devising  Y.,  the  validity  of  which 
depended  on  the  deed.  In  a  cross-cause  im- 
peaching the  deed  only  two  of  them  were 
made  parties.  Both  causes  having  been  heard 
together,  a  decree  was  made  by  compromise 
setting  aside  the  deed  as  to  X.,  and  directing 
a  reconveyance  by  all  proper  parties.  A  per- 
son, who  would  have  been  entitled  to  a  prior 
estate  tail  under  the  deed,  was  then  bom. 
Afterwards  was  executed  the  conveyance,  in 
which  the  four  tenants  in  common  joined. 
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Heldj  th«t  the  inheritance  haying  been  im* 
perfectlj  repreiented  in  the  cross-caase,  a 
good  title,  derived  through  the  decree,  coold 
not  be  made. — Pasimf  t.  Lord  ClanmarrU,  7 
I.  £.  R.442.    (C; 

1.  When  lands  (subject  to  a  charge,  to  raise 
which  the  salt  has  been  instituted),  are  set  bj 
the  inheritor  pendente  Ute,  the  Court  will  con- 
sider the  lands  as  in  his  possession ;  and,  under 
an  .order  to  let  the  lands  in  his  possession, 
will  permit  them  to  be  let  discharged  of  the 
leases.— iSremiy  t.  Jetsop,  7  L  £.  B.  494.  (B.) 

2.  The  owner  of  an  equitable  interest  in 
lands  decreed  to  be  sold  assigned  that  interest 
after  decree.  The  assignee  is  bound  by  the 
decree  and  proceedings,  and  should  not  be 
made  a  party  to  a  supplemental  bill. — Otbome 
V.  Casey,  7  I.  E.  B.  636.    (R.) 

8.  In  a  suit  to  raise  a  charge  affecting  the 
inheritance,  the  tenant  in  tail  consented  to  an 
interlocutory  order  of  reference  to  take  the 
accounts  prayed ;  and  died,  after  the  report, 
but  before  objections  taken  to  it  by  him  had 
been  disponed  of.  Ileld^  that  the  proceedings 
under  the  consent  order  bound  the  issue  in 
tall ;  but  that  he  was  entitled  to  be  placed  in 
the  position  which  the  tenant  in  tail  occupied 
at  his  death.  He  was  allowed  to  argue  the  ob- 
jections.—Crea^A  V.  C,  8  Jon.  &  L.  486.    (C.) 

4.  A.  devised  lands  on  trust  for  B.  (a  minor) 
and  his  sons,  in  strict  settlement,  giving  B.  a 
power  of  charging  the  lands  with  £5000  for 
younger  children,  "to  be  raised  by  sale  or 
mortgage  of  a  competent  part  of  said  lands, 
or  out  of  the  rents  and  profits."  A.  then  be- 
queathed legacies,  amounting  in  all  to  £12,000, 
to  his  grand-daughters,  and  directed  that  his 
executors  "  should  place  these  leffacies  in  some 
of  the  most  eligible  public  funos,"  and  accu- 
mulate such  portion  of  the  annual  interest  of 
them  as  was  not  required  for  the  maintenance, 
&C.,  of  the  legatees.  He  then,  after  giving 
some  small  legacies,  declared  that  if  his  asseU, 
not  thereby  specifically  disposed  of,  should 
prove  insufficient  to  pay  his  debts  and  legacies, 
"  it  was  his  will  that  such  deficiency  should  be 
made  good  by  his  trustees,  out  of  the  annual 
rents  arising  out  of  his  estates;  which  he 
thereby  desired  that  his  trustees  might  receive 
and  apply  until  such  deficiency  should  be  made 
good  thereby ;  allowinc:,  however,  to  his  grand- 
son B.  so  much  as  the  said  trustees  should 
deem  expedient  and  fitting  for  his  education 
and  maintenance;**  but  if  it  should  happen 
that  there  should  be  a  surplus  of  his  personal 
estate  after  payment  of  his  debts  and  legacies, 
&c.,  he  bequeathed  such  surplus  among  his 
several  grandchildren  above  mentioned.  The 
personal  estate  proved  insufficient  for  the 
purposes  contemplated.  On  A.'s  death,  B. 
and  the  other  grandchildren  were  made  wards 
of  Court.  One  of  the  executors  acted  as 
guardian.  In  the  accounts  and  dealings  in 
the  matter  of  the  minors  the  leeacies  were 
treated  as  charged  on  the  corpus  of  the  estate, 
and  B.  paid  interest  on  them  until  he  died, 
leaving  a  son  who  refused  to  pay  these  charges. 


Heldf  that  only  so  much  of  the  legacies  as  the 
personalty  was  inadequate  to  pay  was  charged 
on  the  real  estate ;  that  the  charge  was  only 
on  so  much  of  the  rents  of  the  rc^  estate  in 
the  years  immediately  following  A.*s  death  as 
would  have  made  up  the  deficiency;  and  that 
B.'s  son  was  not  bound  by  the  dealings  in  the 
minor  matter. 

It  is  desirable  that  questions  of  construction 
should  be  settled  in  the  first  instance,  before 
the  Master  proceeds  to  take  the  accounts  of 
an  tsUte.^Scott  v.  Clements,  8  I.  C.  B.  1 ;  Dr. 
Bep.  tenq^.  Napier,  91.    (C.) 

6.  A.  devised  all  his  estate  in  a  chattel 
leasehold  interest  in  lands,  and  **  all  other  my 
property  and  worldly  estate  whatever,*'  upon 
trust,  in  the  first  place,  to  preserve  the  chattel 
interest  by  payment  of  head  rent  and  renewal 
fines.  He  then  bequeathed  pecuniary  legacies, 
and  among  others,  £100  to  the  trustee :  ^*  and 
as  to,  for,  and  concerning  all  the  residue  of  my 
interest  in  my  said  lands,  and  as  to,  for,  and 
concerning  the  residue.  Similarly  of  my  other 
personal  estate  and  effects,  subject  to  the 
hereinbefore  trusts.  I  hereby  give,  bequeath 
and  devise  all  such  residue  of  my  interest  in 
the  said  lands,  as  also  all  such  the  residue  of . 
my  personal  estate  and  effects,  in  trust,  for  my 
eldest  son."  He  then  charged  the  lands,  and 
the  residue  of  bis  personal  estate,  with  sums 
for  younger  children.  A.  then  declared  that, 
if  he  died  leaving  no  son,  but  leaving  an  eldest 
or  only  daughter,  then  he  devised  all  his  in- 
terest in  the  lands,  and  all  the  residue  of  his 
personal  estate,  in  trust  for  such  daughter, 
with  remainders  over ;  and  directed  "  that  all 
the  intermediate  rents  and  profits  of  my  said 
lands,  as  well  as  of  the  residue  of  my  said 
other  personal  estate  and  effects,  which  shall 
accrue,  arise,  or  be  made  out  of  both  said 
funds  ;**  subject  only  to  the  provision  made  for 
A.*9  wife  by  their  marriage  settlement,  and  to 
his  debts  and  funeral  expenses,  **  and  to  the 
several  legacies  hereinbefore  enumerated,** 
should  go  to  the  trustee.  In  1846  the  Master, 
by  a  report,  afterwards  confirmed  by  decree  in 
Ch.,  found  that  the  legacies  were  not  charged 
upon  A.*8  interest  in  the  lands.  Hekt,  that, 
upon  the  true  construction  of  the  will,  the 
legacies  were  not  charged  upon  the  lands. 
That  the  legatees  were  l^und  oy  the  Master's 
report. 

The  Judges  of  the  L.  £.  Court  are  bound 
by  a  final  decree  of  the  Court  of  Ch. — In  re 
Lanauze,  11  I.  C.  B.  19 ;  6  L  Jur.  K.  a  80. 
(C.A.) 

6.  B.,  in  1776,  upon  his  marriage,  settled 
his  real  estate  to  the  use  of  himself  for  life,  re- 
mainder tp  trustees  for  800  years,  remainder  to 
the  first  and  other  sons  of  B.,  successively  in 
tail  male,  remainder  to  the  first  and  other 
daughters  of  the  marriage,  successively  in  tail 
male,  remainder  to  B.*s  right  heirs.  The  trusts 
of  the  term  were  to  raise  £8000  for  the  por- 
tion or  portions  of  the  daughter  or  daughters, 
and  younger  son  or  sons  of  the  marriage,  if 
more  than  one  daughter  or  younger  son,  to  be 
payable  amons  such  daughters  or  younger 
son,  as  B.  should  appoint ;  in  default,  equally ; 
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but  if  only  one  daughter  or  rounger  son,  who 
should  not,  at  the  time  of  the  decease  of  R., 
be  his  eldest  son,  to  raise  a  sum  not  exceeding 
£2000,  as  provision  for  such  only  daughter  or 
younger  son,  as  B.  should  appoint. 

R.  bad  issue  two  daughters  only,  M.  and  £. ; 
and  died  in  1785.  On  the  marriage  of  M.  in 
1802,  the  lands  were  put  in  settlement,  giving 
estates  tail  to  the  first  and  other  sons  of  M., 
remainder  to  the  first  and  other  daughters  in 
tail. 

In  1814,  a  bill  was  filed  against  M.,  her  hus- 
band, and  T.  her  eldest  son,  an  infant,  to  raise 
charges  affecting  the  settled  lands.  T.  died, 
leaving  H.,  the  eldest  daughter  of  M.,  the  first 
tenant  in  tail  of  the  settled  lands,  against 
whom  the  suit  was  revived. 

In  1818,  a  report  was  made,  finding  that  the 
estates  were  charged,  under  the  settlement  of 
1776,  with  jeSOOO  for  £.  In  the  same  year,  a 
decree  was  made,  declaring  that  sum  well 
charged  on  the  lands,  and  directing  a  sale  of 
the  fee  for  payment  of  the  charges.  This  de- 
cree did  not  reserve  a  day  to  show  cause, 
though  H.  was  an  infant.  The  guardian  ad 
litem  of  H.  had  an  interest  adverse  to  hers  ;  in- 
terest on  the  £3000  was  paid  by  M.,  down  to 
her  death  ;  and,  after  her  death,  by  the  re- 
spondent W.,  down  to  1858. 

In  1860,  a  petition  was  presented  by  £. 
against  W.,  a  son  of  M.,  bom  after  the  decree 
of  1818,  and  the  first  tenant  in  tail  under  the 
settlement  of  1802.  This  petition  stated  the 
decree  of  1818,  but  did  not  rely  on  it  as  an 
estoppel,  nor  pray  to  have  it  carried  into  exe- 
cution. 

Htld,  that  the  word  ''  daughter,**  in  the  set- 
tlement of  1776,  meant  **  daughter  not  en- 
titled to  the  estate."  That  the  decree  of  1818 
was  wrong  in  substance  and  form. 

That  W.  was  not,  in  the  form  of  suit  adopted, 
bound  by  this  decree. 

That  he  was  not  bound  by  the  acquiescence 
evidenced  by  the  payment  of  interest ;  and  that 
only  £2000  ought  to  be  raised. — Stirum  v. 
RichardM,  12  I.  C.  R.  828 ;  7  I.  Jur.  N.  S.  69. 
rCA.) 


1.  G.  was  a  joint  and  several  simple  con- 
tract creditor  of  H.  and  W.  A  suit  was  insti- 
tuted to  administer  the  real  and  personal 
estate  of  H.,  and  W.,  in  which  suit  G.  proved 
his  demand.  In  Jan.  1857,  the  Master  re- 
ported that,  the  parties  interested  so  desiring, 
ne  had  not  taken  an  account  of  the  personal 
estate  of  H.,  and  inserted  G.*s  claim  only  in 
the  schedule  of  the  debts  of  W. 

In  Feb.  1857  the  cause  was  heard ;  the  re- 
port confirmed ;  and  the  decree  made  accord- 
ingly. In  Jan.  1862,  G.  filed  a  petition,  in  the 
nature  of  a  bill  of  review,  to  vary  this  decree. 

Heldy  that  the  Court  of  Appeal  had  jurisdic- 
tion to  entertain  this  petition ;  that  G.,  not 
being  a  party  to  the  original  suit,  but  having 
merely  come  in  to  prove  his  debt,  was  not  bound 
by  the  consent  of  the  parties  interested ;  and 
that  he  had  not  lost  the  right  to  vary  this  de- 
cree by  his  delay.— TTdlsA  v.  FT.,  18  I.  C.  B. 
496.    (CJL) 


XXXIV.  7.  b.  Infanti, 

2.  The  Court  will  not,  on  motion,  amend 
the  minutes  of  a  decree  by  striking  out  the 
day  given  to  minor  defts.  to  show  cause. 

Qficere — Whether  the  old  practice  of  giving 
that  day  is  affected  by  the  11  G.  4,  and  1  W. 
4,  c.  47  ?—E8m<mde  v.  Cooke,  1  Dr.  &  Wal.  250. 

cc.) 

3.  Even  after  enrolment  of  a  decree,  the 
Court  will,  on  application  by  a  minor  deft, 
who  attained  age  after  that  enrolment,  re-hear 
the  cause  respecting  a  particular  matter  ap- 
pearing on  the  Masters  report. — Jackson  v. 
Walsh,  1  Dr.  &  Wal.  255.    (C.) 

4.  Ptf.  charged  that  B.,  named  a  deft.,  was 
out  of  the  jurisdiction,  but  omitted  to  pray 
process  against  him  on  his  coming  within  it. 
Nevertheless — Held,  that  ptf.  was  entitled  to 
costs  of  a  supplemental  suit  instituted  to  com- 
pel him  to  join  as  a  conveying  party  in  the 
deed  to  the  purchaser  under  the  decree. — 
Oldham  v.  Wilkinsy  1  Dr.  &  Wal.  717.    (C.) 

5.  An  order  directing  an  issue  "  with  the 
consent  of  all  parties  in  the  cause,"  is  errone- 
ous so  far  as  it  purports  to  be  made  with  the 
consent  of  an  infant  party. 

Quoere — If  the  Infant  consented,  is  he  bound? 
But  if  the  order  for  the  issue  was  a  right  one 
to  be  made,  if  the  Infant  had  not  consented, 
it  is  immaterial  whether  he  ought  to  be  bound 
by  the  consent  or  not ;  especially  since  he  was 
relieved  from  its  effect  by  being  allowed,  on 
coming  of  age,  to  make  a  new  defence. 

Qutere—l8  it  clear,  on  the  authorities,  that 
an  infant  deft.,  in  such  a  case,  is  entitled,  after 
attaining  age,  to  put  in  a  new  answer,  and 
make  a  new  defence  ?—Malone  v.  M,,  3  L  E. 
B.  536 ;  8  CI.  &  F.  179 ;  West,  637 ;  2  Dr.  & 
Wal.  491,  536. 

6.  Semble— The  Court  will  not,  on  motion, 
amend  a  decree,  by  inserting,  for  a  minor 
deft.,  a  day  to  show  CAuae.—Tilson  v.  Lawder, 
2  Dr.  &  War.  285 ;  1  Con.  &  L.  392.    (C.) 

7.  On  motion,  the  Court  refused  to  amend 
a  decree  by  striking  out  the  day  to  show 
cause,  given  to  a  minor  deft.,  the  first  tenant 
in  tail  of  the  sold  lands.— i/o^  v.  Dawson. 
2  Dr.  &  War.  286,  n.    (C.) 


XXXrV.  8.  Obtaining  Decree  generaUjf, 
8.  Children,  on  whom  several  estates  are 
settled,  may  recover  part   thereof  without 
showing  title  to  the  remainder  of  the  settled 
property. 

But  when  estates  and  other  property,  for- 
ming a  mixed  fund,  are  settled  subject  to 
a  power  of  appointment,  the  Court,  when 
many  parties  are  entitled  to  the  mixed  fund, 
will  not,  as  against  a  purchaser  of  part  there- 
of (in  which  purchase  one  of  its  objects  acqui- 
esced) act,  as  against  that  purchaser,  without 
knowingall  the  dispositions  of  that  mixed 
fund.— i^ojnpwn  v.  Simpson,  1  Dr.  &  War. 
459.     (C.) 


908 


[PEACTICE—DECREE.] 


deft,  a  day  to  ihow  cause  ? — Esmontk  t.  Cooke, 
1  Dr.  &  Wal.  250.    (C.) 

1.  The  minutes  of  a  decree  cannot  be  used 
in  this  Conrt.  The  decree  itself  most  be  pro- 
duced.—J^off  T.  Hill,  Fl.  &  K.  619.    (R.) 

2.  When  counsel  has  relied  upon  some  onlj 
of  sereral  grounds  of  defence,  such  selection 
does  not  amount  to  a  wairer  of  the  rest. 
When  such  had  been  the  case^  and  an  appeal 
was  made  to  the  H.  L.,  a  petition  was  allowed 
for  a  re-hearing  to  amend  the  notes  of  the 
decree,  without  withdrawing  the  appeaL  — 
Galwey  t.  Barron,  Long.  &  T.  76.    (E.E.) 

8.  Semble — ^The  Court  will  not,  on  motion, 
amend  a  decree  in  a  suit  for  sale,  when  one  of 
the  defts.  is  an  infant,  by  inserting  therein  a 
direction  for  the  infant  deft,  to  have  a  day  to 
show  cause. — TiUon  v.  Lawder,  2  Dr.  &  War. 
285.  (C.) ;  nom.  Ti$daUy,  LawUr,  1  Con.  &  L. 
892.  (C.) 

4.  To  amend  the  decree  in  any  respect, 
sare  in  case  of  a  clerical  mistake,  or  error 
arising  from  accidental  slip  or  omission,  there 
must  be  a  re-hearing. — Manon  t.  Dawson,  2  Dr. 
&  War.  286,  note.    (C.) 

6.  The  fact  of  a  decree  having  been  made 
upon  consent,  will  not  be  a  reason  for  permit- 
ting it  to  be  amended. 

H  an  addition  have  been  made  to  a  decree 
on  a  motion ;  Semble — ^That  the  decree,  quoad 
such  addition,  may  be  amended  on  motion. — 
Peed  y.  Cussen,  4  Dr.  &  War.  199 ;  2  Con.  & 
L.  884.    (C.) 

6.  Qucere — Can  a  decree  of  foreclosure  be 
amended  at  the  Rolls,  on  motion,  by  striking 
out  a  day  to  show  cause  given  to  an  infant 
thereby?— /Ybo</  v.  Sutton,  Fl.  &  K.  179;  8. 1. 
E.  R.  840.    (R.) 

7.  After  a  final  decree  pronounced,  but  not 
served,  the  Court  permitted  the  ptf.  to  amend 
his  charge,  and  proceed  thereon  before  the 
Remembrancer;  the  Remembrancer  to  be  at 
liberty  to  amend  his  report  if  he  should  think 
fit;  and  the  Registrar  to  be  at  liberty  to 
amend  the  decree,  according  to  the  amend- 
ment of  the  report ;  all  to  be  done  at  ptf .*s 
expense. — Gather  v.  Murphy,  Jones  &  Ca.  245. 
(E.E.) 

8.  The  Court  of  Exch.  will  permit  a  final 
decree  to  be  amended,  when  the  object  of  the 
amendment  is  to  provide  for  the  rights  of 
parties  not  before  the  Court  at  an  earlier 
period  of  the  suit. — Pidgeon  v.  D* Alton,  Jones 
&Ca.276.    (E.E.) 

9.  Final  decree,  and  all  prior  proceedings, 
amended,  by  changing  the  ptf.*s  name  from 
George  to  John. — Iteadin  v.  jLidwell,  4  I.  £.  R. 
688.    (E.E.) 

10.  After  enrolment,  the  Court  refused 
liberty  to  amend  a  decree  for  a  sale,  by  insert- 
ing denominations  of  lands  mentioned  in  the 


Master's  report,  but  omitted  by  mistake  fh>m 
the  final  decree. — Mamnix  v.  Drinan,  8  Dr.  & 
War.  276.  (C.) — [Such  amendment  may  be 
now  made  under  the  108rd  O.  O.  of  March 
1848,  q.  v.] 

11.  It  is  a  matter  of  course  to  dismiss  with 
costs  a  petition  of  re-hearing  presented  while 
the  decree  remains  in  minutes. — Malone  v. 
Geraghty,  8  Dr.  &  War.  252 ;  2  Con.  &  L.  285. 

(C.) 

12.  On  a  bill  of  review  the  decree  was  hdd 
erroneous  in  directing  a  sale  of  the  fee  to  pay 
a  sum  which  affected  only  the  life  estate,  and 
the  sale  declared  to  be  only  for  the  life  estate. 
—Talbott  y.  Minnett,  6  I.  £.  R.  83.    (E.E.) 

18.  Amendment  of  the  minutes  of  a  decree 
In  a  matter  for  which  the  party  should  have 
been  ready  at  the  hearing,  will  not,  in  general, 
be  allowed ;  but  in  this  case  an  amendment  as 
to  costs  was  allowed  under  peculiar  circum- 
stances.—Bay</  v.  Belion,  8  I.  £.  R.  118;  1 
Jon.  &  L.  780.    (C.) 

14.  When  decrees  are  manifestly  erroneous, 
and  prejudicial  to  the  rights  of  a  party  who  was, 
during  all  the  proceedings.  Imbecile,  the  Court 
will  set  aside  the  erroneous  decrees  and  pro- 
ceedings, upon  a  re-hearlng,  the  decrees  not 
having  been  enrolled,  although  the  first  decree 
was  pronounced  over  twenty  years,  and  the 
second  eighteen  years,  before  the  petition  of 
re-hearlng  was  presented. 

Under  the  circumstances  of  the  case,  and 
the  matter  being  between  the  Court  and  the 
imbecile  person,  the  Court  made  an  order, 
without  a  commission  de  lun,  inq.  of  reference 
as  to  his  state  of  mind,  and  the  proper  main- 
tenance to  be  allowed  him. — Knox  v.  Waiters, 
101.  E.  R.  358.    (C.) 

15.  The  enrolment  of  a  final  decree  vacated, 
a  decree  pro  confesso  and  report  thereunder  set 
aside,  and  the  deft,  allowed  to  answer;  the 
bill  having  been  taken  pro  conftsso  after  an 
Interview  with  the  ptf.  s  solicitor,  at  which 
the  deft,  swore  he  was  deceived ;  and  the 
decrees  being  plainly  against  his  just  rights. 

Distinction  between  decrees  on  default  and 
on  the  merits  as  to  opening  the  enrolments  of 
them.— J/wrroy  v.  Byrne,  11 1.  E.  R.  125.  (C.) 

16.  In  a  renewal  suit  against  the  deft., 
tenant  for  life,  and  his  eldest  son,  the  question 
was,  whether  denomination  X.  was  Included  In 
the  lease,  or  was  part  of  an  adjoining  farm 
held  by  the  ptf.  for  a  determinable  interest  ? 
A  decree  was  made  for  a  renewal,  and  refer- 
ring it  to  the  Master  to  enquire  and  ascertain 
the  boundaries.  The  Interest  In  the  farm 
having  afterwards  expired,  the  deft,  brought 
an  ejectment  for  X.,  which  the  ptf.  defended, 
and  obtained  a  verdict.  Deft,  s  son  having 
died,  and  his  second  son,  a  minor,  become 
tenant  in  tall,  a  new  bill  was  filed  against 
the  deft,  and  this  son,  which  stated  the  eject- 
ment, and  that  the  question  tried  in  it  was 
identical  with  that  involved  in  the  reference, 
but  not  in  the  decree  made  in  1844,  which 
accorded  with  the  prayer,  only  directed  the 
former  decree  to  be  carried  out  between  the 
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partiei.  In  1845,  the  son,  beine  of  age,  barred 
the  entail ;  and  conrejed  the  fee  to  the  deft. 
A  bill  was  filed  relying  on  the  ejectment,  and 
prajing  a  declaration  that  it  was  unnecessary 
to  carry  on  the  reference,  and  that  the  former 
decrees  might  be  in  other  respects  carried  oat. 
Heldy  that  such  relief  was  a  variation  of  the 
decree  of  1844,  which  coald  not  be  given  with- 
out re-hearing  the  cause. 

Sembk — This  was  a  bill  of  review,  which 
should  not  have  been  filed  without  leave 
of  the  Court.— CAuie  v.  M'GiUiauidy,  11  I.  E. 
R.312.    (C.) 

1.  When,  by  an  error,  the  bill  In  the  state- 
ment and  prater  set  forth  the  sum  due  to  ptf. 
as  less  than  he  was  entitled  to  under  a  deed, 
and  the  decree  followed  the  'prayer,  the  Court, 
on  motion,  altered  the  decree ;  def t.'s  answer 
having  admitted  the  larger  sum,  and  none  of 
the  parties  objecting. — moUoy  v.  Burke,  12  I. 
E.B.18.    (C.) 

2.  An  appeal  from  a  decree  for  ptf.  bav- 
ins been  argued  in  the  H.  L.,  ptf.  died  before 
judgment.  The  cause  was  revived  against  his 
executors  by  deft.,  who  had  appealed.  The  H. 
L.  (9  CI.  &  F.  1)  reversed  the  decree,  and  dis- 
missed the  bill,  ^*  with  costs  of  the  suit  in  the 
Court  below."  Heldy  that  the  decree  should  be 
in  the  same  words ;  and,  since  it  contained  ad- 
ditional words,  giving  costs  payable  by  the 
executors,  it  was  varied  on  a  re-hearing. — 
Eyre  v.  HolUer,  12  I.  E.  B.  607.    (C.) 

3.  Lands  having  been  sold  under  an  erro- 
neous decree,  the  purchaser  excepted  to  the 
title.  To  avoid  the  errors  in  the  decree,  a 
deed  of  appointment  was  executed,  vesting 
in  adults  estates  previously  in  contingency. 
Hdd,  that  the  Court  can  cure  errors  in  its  own 
decrees ;  that  a  valid  appointment  would  cure 
the  errors  ;  that  a  vendor  has  time  to  validate 
the  title  until  an  order  discharging  the  pur- 
chaser has  been  pronounced ;  that  a  deed  of 
appointment  is  not  invalid  because  executed 
for  the  purpose  of  making  title. 

That  such  a  deed  is  invalid  if,  in  conse- 

3uence  of  its  execution,  a  pecuniary  benefit 
irectly  results  to  the  donee  of  the  power. — 
Wier  V.  Chamley,  4  I.  Jur.  1.    (C.) 

4.  An  order  was  made,  but  the  notes  of  the 
Registrar  omitted  to  notice  the  costs,  which 
were  subsequently  inserted  in  the  decree 
signed  by  the  Registrar.  On  motion  to  have 
the  costs  inserted — Heid^  that  the  Court  would 
not,  upon  motion,  amend  an  order  in  the 
nature  of  a  decree,  signed  by  the  Registrar. — 
Blackledge  v.  Barry,  6  I.  Jur.  14.    (C.) 

5.  An  order  was  made  under  the  Trustee 
Act,  1850,  appointing  new  trustees,  and  vest- 
ing the  trust  funds  in  them,  and  the  order  not 
having  been  got  oat  of  the  office  in  time  to  be 
stamped,  the  Court  allowed  it  to  be  re-issued, 
as  of  tl:e  date  of  the  application.  —  In  re 
Molloy't  Trusts,  7  I.  Jur.  60.    (R.) 

6.  Under  the  Ren.  Lease.  Conv,  Act  was 
filed  a  petition  wherein  the  petitioner  alleged 


that  no  demand  under  the  Tenantry  Act  had 
been  made  on  him.  The  respondent,  though 
served  with  notice,  neglected  to  appear  on  the 
hearing.  An  order  for  a  f.-f.  grant  was  pro- 
nounced. On  an  affidavit  by  the  respondent, 
showing  that  the  petitioner  had  suppressed  a 
letter  addressed  to  him  by  the  respondent, 
several  years  before  and  which  might  be  held 
to  be  a  demand  under  the  Tenantry  Act,  the 
Court  allowed  the  petition  to  be  re-heard ;  and 
varied  its  order. 

Waiver  of  such  a  demand,  if  the  petitioner 
intends  to  rely  upon  it,  should  be  put  in  issue 
by  the  petition  ;  not  by  an  affidavit  in  reply. — 
Ex  parte  Bull,  3  I.  Jur.  N.  S.  332.    (R.) 

7.  The  98th  G.  O.  1843,  lintiiting  the  time 
for  applying  to  amend  a  decree  to  six  days 
after  the  decree  has  been  pronounced,  will  be 
constraed  strictly ;  the  only  remedy  is  by  peti- 
tion to  re-hear. — O'Neill  v.  Innes,  5  I  Jur.  N. 
S.  208.    (C.) 


XXXTV.  14.  Entry  of.  Drawing  up.  Enrolling 

JJecrees, 

Entry  of.     See  G.  O.  (1867),  118.  259. 
Di-awing  up.    See  G.  O.  (1867),  98,  99,100, 

269. 
Enrolling.     See  G.  O.  (1867),  103,  105-109. 
Vacating  Enrolment,     See  G.  O.  (1867),  123. 

8.  A  Court  of  Equity's  decree  against  an 
equitable  tenant  in  tail  for  specific  execution 
of  a  contract  relating  to  the  entailed  lands, 
and  founded  upon  a  personal  equity  against 
the  tenant  in  tail,  does  not  bind  the  issue  in 
tall,  when  the  tenant  in  tail  dies  without  hav- 
ing performed  the  decree. — Stonof  v.  Saunders, 
H.  &J.  519.    (E.E.) 

9.  A  judgment  of  the  H.  of  Lords  will  not 
be  made  a  rule  of  this  Court,  without  an  affi- 
davit verifying  the  signature  of  the  Clerk  of 
the  Parliament.— £^aA:eney  v.  Annesleu,  H.  & 
J.,  App.  47.    (E.E.) 

10.  After  enrolment  of  a  decree,  on  applica- 
tion of  a  minor  deft,  who  attained  age  after 
that  enrolment,  the  Court  re-heard  a  cause 
respecting  a  particular  matter  appearing  on 
the  face  of  the  Master's  report. — Jackson  v. 

Welsh,  1  Dr.  &  Wal.  265.    (C.) 

11.  An  order  dismissing  a  bill  cannot  be 
enrolled. 

An  order  of  the  Court  of  Ch.  dismissing  a 
bill,  may,  although  It  cannot  be  enrolled,  be 
relied  upon  by  answer,  as  a  defence  to  another 
bill  filed  in  the  Court  of  Exch.  for  the  same 
object.— O'Bncn  v.  Manders,  Fl.  &  K.  628; 
2  I.  E.  R.  39.    (R.) 

12.  Any  party  desirous  to  enrol  decree,  shall 
within  six  months  after  it  is  pronounced,  leave 
with  the  Dep.  Keeper  of  the  Rolls  a  docket, 
of  his  solipitor,  coantersigned  by  the  Lord 
Chancellor's  Secretary,  naming  the  time  when 
he  shall  attend  his  Lordship  with  the  decree 
so  deposited ;  and  if  his  Lordship  shall  think 
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It  right,  and  shall  sign  it,  such  decree  shall 
thereupon  be  deemed  enrolled;  and  in  case 
any  party  is  desirous  to  enrol  a  decree  after 
six  months  from  the  malcing  thereof,  he  shall 
obtain  an  order  for  that  purpose  conditional, 
unless  on  notice,  and  absolute  without  further 
order,  unless  cause  shown  within  time  therein 
specified  ;  and  pleadings  filed  in  Bolls  office 
shall  be  deemed  as  enrolments  for  the  purposes 
of  assignment  of  errors.  103rd  G.  O.,  March 
1843 ;  G.  O.  68. 

The  enrolment  of  a  decree  will  be  vacated 
when  it  has  been  irregularly  entered,  and  by 
surprise  on  the  opposite  party. — Enraght  y. 
Fitzgerald,  1  Dr.  &  War.  72.  (C.)  [S.  p.  Lam- 
bert  V.  ma,  ibid,  74 ;  Heron  v.  Stokes,  ibid,  76  ; 
Henn  v.  Bradskaw,  ibid,  78.]  1  Con.  &  L.  187 ; 
41.  E.  R.  278.    (C.) 

1.  A  decree  to  account  cannot  in  general  be 
enrolled;  but  has  been  when  it  contained  a 
declaration  of  the  rights  of  the  parties,  and 
merely  directed  accounts  which  were  conse- 
quential upon  those  rights. — O'Brien  v.  Man- 
derM,  Fl.  &  K.  628.    (JX.) 

2.  There  is  no  ground  for  giving  greater 
facility  to  the  opening  of  enrolments  here  than 
in  England.— Anrao^f  y.  Fitzgerald,  4  I.  E.  R. 
276.    (C.) 

8.  Enrolment  of  a  decree  obtained  contrarr 
to  the  terms  of  the  Order  of  Slst  of  March 
1817,  opened  on  that  ground.  A  party  mov- 
ing to  set  aside  proceedings  on  the  ground  of 
irregularity  is  not  bound  to  specify  in  his  no- 
tice the  particular  irregularity  of  which  he 
complains. — Heron  v.  Stokes,  4  I.  E.  R.  277 ;  I 
Dr.  &  War.  76.    (C.) 

4.  An  enrolment  obtained  after  the  period 
specified  in  the  Order  of  March  1817,  with- 
out a  special  order  for  the  purpose,  is  irre- 
gular. 

In  acting  upon  that  order  for  the  future, 
the  Court  will  only  grant  a  rule  nisi  for  enrol- 
ment.— Henn  v.  Bradshaw,  4  I.  E.  R.  278  ;  1 
Dr.  &  War.  78  ;  1  Con.  &  L.  187.    (C.) 

5.  It  is  not  necessary  to  present  a  petition 
for  an  order  for  liberty  to  enrol  a  decree, 
when  six  months  have  elapsed  from  the  time 
when  the  same  was  made.  The  application 
may  be  made  by  motion  opon  notice  in  the 
cause. — Lord  Trimleston  v.  FarrelL,  1  Jon.  &  L. 
161.  (C.)— [/Sec  103rd  G.  O.,  Ch. ;  95th  G.  O., 
E.E.] 

6.  The  Court  will  not  re-hear  a  cause  in 
which  the  decree  is  not  made  up,  but  remains 
in  minutes. — 7 he  Commrs.  of  Ch.  Don.  ^  Beq. 
v.  Hunter,  1  Dr.  &  War.  644.    (C.) 

7.  Upon  a  re-hearing,  the  ptf.,  if  the  deft, 
does  not  appear,  is  to  make  up  his  decree  as 
at  an  original  hearing. — M^Cann  v.  0*  Connor, 

2  Dr.  &  War.  42.    (C.) 

8.  After  a  decree  has  been  enrolled  the 
Court  has  not  jurisdiction  to  correct  a  cle- 
rical error  upon  motion.  —  ^farnitx  v.  Drinan, 

3  Dr.  &  War.  275.    (C.) 


9.  An  application  by  a  party  to  vacate  his 
own  enrolment  of  a  decree  is  made  to  the 
discretion  of  the  Court,  and  not  of  right. 

The  practice  in  vacating  enrolments  is  the 
same  here  as  in  England. — Battersby  v.  Rock- 
fort,  0  I.  E.  R.  499.    (C.) 

10.  The  enrolment  of  a  final  decree  vacated, 
a  decree  pro  confesso  and  report  thereund^ 
set  aside ;  and  the  deft,  allowed  to  answer, 
the  bill  having  been  taken  pro  confesso  after 
an  interview  with  the  ptf.'s  solicitor,  at  which 
the  deft,  swore  that  he  was  deceived,  and  the 
decrees  being  plainly  against  his  just  rights. — 
Mwrra}f  v.  Byme,  11 1.  £.  R.  126.    (C.) 

11.  A  former  decree  dismissing  a  bill  if  not 
enrolled  and  pleaded,  is  not  an  absolute  bar 
to  another  suit  for  the  same  demand.  If  it 
is  relied  on  by  answer  and  appears  not  to  have 
been  on  the  merits  it  is  no  defence. — Jol^  v. 
Swift,  11 1.  E.  R.  410.    (C.) 

12.  A  caveat  prevents  the  enrolment  of  a 
decree  only  for  twenty-eight  days  after  the 
caveat  is  entered. — TiUy  v.  Browne,  13  I.  E. 
R.245.    (C.) 

13.  The  application  for  leave  to  enrol  a  de- 
cree pronounced  more  than  six  months  previ- 
ously may  be  either  by  motion  or  petition. — 
Hamilton  v.  H,  1 1.  C.  R.  253.    (C.) 

14.  A  decree  declared  a  will  null  and  void, 
and  directed  an  account  of  by-gone  rents,  and 
that  the  defts.  A.,  and  B.  his  wife,  should, 
within  one  month  after  the  date  of  the  Mas- 
ter's report,  pay  to  the  ptfs.  the  sum  which  the 
Master  should  report  to  be  due  on  such  account. 
A.  died,  and  the  suit  was  revived  against  his 
executor.  After  A.'s  death,  and  before  the 
revivor,  B.  filed  a  further  discharge  in  the 
Master's  office.  Held,  that  the  decree  did  not 
impose  a  several  liability  on  B.;  and  the  Court 
refused  to  order  her  to  pay  the  sum  found  due 
by  the  report. 

A  decree,  directing  a  husband  and  wife  to 
pay  a  sum  of  money,  imposes  a  joint  liability 
on  them,  which  may  be  enforced  during  the 
husband's  life  ;  but  does  not  impose  a  several 
liability  on  the  wife,  nor  can  it  be  enforced 
against  her  after  the  husband's  death. 

If  a  decree  directs  a  sum  of  money  to  be 
paid,  ascertained  by  a  report  made  or  to  be 
made,  the  report  is,  by  reference,  to  be  con- 
sidered incorporated  in  the  decree ;  and  the 
report  and  decree  may  be  enrolled  under  the 
41  G,Z,  c.  90,  s.  Se.—Rossborough  v.  Boi/se,  3  I. 
C.  R.  640.  (R.)     [Reversed  :  ibid,  629.    (C.)] 

15.  When  an  appeal  to  the  House  of  Lords 
has  been  lodged  on  a  decree  against  which 
decrees  sought  to  be  enrolled  would  be  evi- 
dence, the  Court  of  Ch.  will  not  refuse  per- 
mission to  enrol  them,  oc  put  under  terms  the 

5 arty  seeking  to  do  so. — Spread  t,  Newe^  7  I. 
ur.  N.  S.  95.    (C.) 

16.  Although  a  decree  be  made  by  the  Court 
of  Appeal  in  Ch.  the  application  to  enrol  it 
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most  be  made  to  the  Court  of  Ch.,  when  the 
appeal  is  from  Ch.  Otherwise,  when  the  ap- 
peal is  not  from  the  Court  of  Ch. — Dolphin  v. 
Aylward,  10  I.  Jur.  N.  S.  165.    (C.A.) 

1.  The  application  to  have  an  order  of  the 
Court  of  Appeal  enrolled  must  be  made  to 
that  Court,  not  to  the  Court  of  Ch.  when  the 
appeal  is  not  from  the  Court  of  Ch. — In  re 
SadUir'9  Estates,  10  I.  C.  R.  461.    (C.A.) 


XXXrV.  16.  0/"  Suspending^  Prosecuting,  En- 
Jorcing^  and  Carrying  into  Exe- 
cution Decrees. 

a.  Enforcing^  Prosecuting,  and 

Carrying  into  Execution, 

b.  Suspending,  and   Staying 
Execution  of  Decrees. 

XXXIV.    16.  a.    Enforcing,    Prosecuting,   and 

Carrying    into   Execution 
Decrees. 

[See  G.  O.  (1867),  120,  127-129:' 80  &  31 
Fic,  c.  44,  8.  147.] 

2.  SembU — ^The  Court,  having  made  an  erro- 
neous decree  to  account,  is  not  bound  to  con- 
tinue the  error  by  further  proceedings  in  the 
salt  taken  on  the  return  of  the  Master^  report. 
—Roberts  v.  Hughes,  Beat.  417.     (C.) 

8.  When  a  decree  directs  all  proper  parties 
to  execute,  and  some,  who  are  within  the 
jurisdiction  refuse  to  do  so,  the  Court  will 
not,  in  the  first  instance,  direct  the  Master  to 
execute  under  the  4  &  5  W.  4,  c.  78  :  but  will 
issue  an  attachment  against  them.  In  such  a 
case,  a  creditor,  who  has  proved  his  charge 
^  under  the  deeree,  is  as  much  bound  thereby  as 
If  he  were  a  ^arty.— Usher  v.  Scanlan,  3  I.  E. 
R.  474 ;  Fl.  &  K.  243.    (R.) 

4.  An  order,  dismissing  a  bill  with  costs  for 
want  of  prosecution,  is  within  the  3  &  4  Vic, 
c.  105,  s.  27 ;  and,  aifter  taxation  of  costs,  the 
Court  will,  without  further  order,  appoint  a 
receiver  under  that  stciion.— -Madden  v.  Davis, 
FI.&K.  476.    (R.) 

6.  A  decree,  not  being  a  personal  one,  is  not 
within  the  26th  of  Sir  Richard  Bolton's  Rules; 
and  a  bill  of  review  and  reversal  may  be  filed 
without  the  decree  being  first  performed. — 
KeUy  V.  Lennon,  Fl.  &  K.  90.    (R) 

6*  Practice  as  to  issuing  a,Ji.fa.  upon  a  de- 
cree, against  the  goods  of  the  deft.,  pursuant 
to  the  3  &  4  Vic,  c.  105,  ss.  27,  29.— Ou/dv. 
Gri^  8  I.  E.  R  666.    (E,E.) 

7.  Before  an  attachment  for  non-perform- 
ance of  a  decree  or  order  of  the  Court  can 
issue,  personal  service  of  the  decree  or  order 
must  be  effected.— TTAw^fer  v.  Aylward,  in  re 
FitUm,  Dr.  Rep.  temp.  Sugden,  1.    (C; 

8.  On  a  bill  to  carry  Into  execution  a  for- 
mer decree  grounded  on  a  question  of  con- 
•troction  then  discussed,  the  Court  will  not 
re-open  the  question,  though  of  opinion  that 


the  decision  was  wrong.     The  original  cause 
must  be  re-heard. — Persse  v.  Daly,  9  I.  E.  R 

608.     (C.) 

9.  Semble—The  41  G.  3,  c.  90,  s.  6,  which 
provides  for  the  exemplification  of  Irish  de- 
crees in  the  Court  of  Ch.  in  England,  applies 
to  decrees  or  orders  which  direct  payment  of 
costs  generally,  as  well 'as  to  those  in  which  a 
particular  sum  is  named. — Stamer  v.  Nesbitt,  1 
I.  Jur.  298.    (C.) 

10.  Bill  by  A.,  personal  representative  to  his 
father,  to  carry  a  decree  into  execution.  A. 
died,  and  administration  c.  t.  a.  was  granted  to 
his  widow,  who  took  out  administration  de  b.  n. 
to  the  father  of  A.  Held,  that  the  widow  was 
entitled  to  carry  on  the  proceedings  by  bill  of 
revivor. —itoiiion  v.  H.,  2  I.  Jur.  163.   (C.) 

11.  Husband  seized  of  lands,  in  right  of  his 
wife,  paid  into  Court  the  amount  of  a  judg- 
ment, sought  to  be  made  a  charge  on  the 
lands.  Bill  stating  that  the  lands  were  ex- 
onerated from  the  judgment  by  deeds,  and 

E raying  that  the  trusts  of  these  deeds  might 
e  carried  into  execution,  and  the  amount 
paid  out  of  other  lands.  Decree  directing  an 
account.  Report  finding  that  the  sum  paid 
was  due  to  husband  and  wife.  Decree  direct- 
ing payment  to  husband  and  wife.  Husband 
alone  assigned  the  decree,  and  died,  leaving 
the  wife  surviving.  Bill  by  assignee  of  the 
decree  to  carry  it  into  execution.  Held,  on 
demurrer  for  want  of  equity,  that  the  right  to 
the  benefit  of  the  decree  survived  to  the  wife. 
—Rowland  v.  McDonnell,  2  I.  Jur.  107.    (R) 

12.  The  owner  of  the  legal  fee  of  an  estate 
was  declared  by  decree  of  the  House  of  Lords 
bound  to  convey  that  fee  upon  trusts.  After- 
wards he  took  a  conveyance  of  an  interest  other 
than  that  which  the  decree  was  intended  to 
affect.  Held,  no  answer  to  those  entitled  to 
the  benefit  of  the  decree  that  he  could  not 
convey  the  property  without  parting  with  such 
other  interest;  but  that  his  duty  was  to,  first, 
obey  the  decree,  and  then  set  up  any  other 
right  competent  to  him. — Persse  v.  P.,  1  L 
Jur.  N.  S.  395.  (H.L.) ;  6  H.  of  Lords  Cas. 
682. 

13.  The  Corporation  of  B.,  having  a  power 
to  borrow  money  to  a  limited  amount,  and  to 
purchase  lands  to  improve  their  town,  bor- 
rowed money  exceeding  the  amount  authorised 
by  their  Acts,  with  which  the  Lands  CI.  Cons. 
Acts  were  incorporated.  K.,  being  served  by 
the  Corporation  with  notice  to  treat  for  the 
sale  of  lands  in  the  borough,  agreed  to  sell, 
and  allowed  the  price  to  remain  unpaid.  On 
an  information  filed  against  the  Corporation, 
to  which  K.  was  not  a  party,  they  were  re- 
strained from  applying  the  borough  funds  to 
the  payment  of  specified  debts,  of  which  the 
petitioner's  claim  was  one.  He  obtained 
against  the  Corporation  a  decree  for  specific 
performance,  and  for  payment  of  the  sum  due 
to  him  in  respect  of  his  lands.  Held,  that  he 
was  not  entitled  to  enforce  that  decree  against 
chattel  property  of  the  Corporation,  purchased 
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1.  A  demnrrer  for  want  of  eqaitj  will  lie 
to  a  cross-bill. — Kirvoan  y.  Gorman^  9  I.  £.  R. 
161.    (R.) 

2.  Semhlt — A  deft,  who  has  answered  the 
original  bill,  maj  demur  to  the  whole  of  the 
amended  bill,  if  the  objection  appears  for  the 
first  time  on  the  amended  bill. —  Bayly  y. 
Cumming,  10  I.  E.  R.  406.    (EL) 

8.  A  notice  party  to  a  bill  did  not  enter  a 
common  or  a  special  appearance  ;  and  a  me- 
morandum of  service  on  him  was  entered.  At 
the  hearing,  the  cause  was  ordered  to  stand 
oyer  to  amend  bj  adding  parties.  The 
amended  bill  required  the  same  partj  to 
answer.  Held,  that  he  might  demur  to  it. — 
Rowland  v.  M'DoimeU,  13  I.  £.  B.  366.  (B.) 


XXXVL  3.  Time  of  Filing  Demurrer:  Entry 
and  Enrolment  of, 

\Stt  30  &  81  Ftc.  c.  44,  8.  64 :  6.  O.  (1867), 
46,  66,  62,  64.] 

XXXVI.  4.  Amendment  of  Demurrer, 

4.  A  demnrrer  was  allowed  to  be  amended, 
by  confining  it  to  so  much  of  a  cross-bill  (not 
in  aid  of  a  defence  at  law)  as  sought  a  disco- 
very of  the  names  and  residences  of  the  wit- 
nesses for  the  ptf.  in  the  original  suit,  and  of 
the  evidence  which  they  could  give. — &  Connor 
T.  Mcdonty  S.  &  Sc.  661.  (JSL\-[See  demurrer 
overruled  as  too  extensive,  ibidj  616.] 

6.  An  order,  made  ex  parte  to  amend  a  de- 
murrer after  a  copy  of  it  had  been  ordered 
and  signed  by  the  officer,  set  aside;  it  being 
doubtful  whether  the  copy  had  been  actually 
taken  out,  and  the  order  being  founded  on  a 
statement  that  it  had  not. — Keatingty,  Gardej 
121.  E.B,310.    (B.) 


XXXVL  5.  Argument  on:  setting  doum Demurrer 
for  and  withdrawing  it, 

[G.  O.  (1867),  66.] 

XXXVL  6.  Effect  of  Allowing  or  Submitting  to 

Demurrer, 

6.  When  a  demurrer  is  set  down  by  the  ptf. 
under  the  64th  Rule,  and  the  deft,  does  not 
appear  when  the  cause  is  called  on,  the  de- 
murrer will  be  overruled  with  costs. — PurceU 
v.  jBticWey,  10  I.  E.  R.  213.    (R.) 


XXXVL  7.  Effect  of  Overruling  Demurrer. 


XXXVI.  8.  Demurrer  ore  tenus. 

ISee  G.  O.  (1867),  47.] 

7.  Demurrer,  for  a  cause  assigned,  allowed 
ore  tenus,  without costs.-i2ot£'/anav. M^DonneU, 
13I.E.R.366.    (R.) 


XXX  VU.  Election  to  sub  at  Law  or  in 

Equitt. 

8.  The  side-bar  rule  to  elect  applies  only 
when  the  proceedings  at  law  appear  upon  the 


face  of  the  pleadings.  When  the  ptf.  com- 
menced an  action  at  law,  in  which  he  could 
obtain  part  only  of  the  relief  prayed  by  the 
bill,  the  Court  allowed  him  to  proceed  at  law 
upon  the  terms  that  the  bill,  so  far  as  it  rela- 
ted to  the  relief  sought  at  law,  should  be  dis- 
missed at  the  heariug  with  costs. — Donnellan 
V.  Wallace,  Fl.  &  K.  611.    (R.) 

9.  The  proper  course  to  compel  the  ptf.  to 
elect  between  a  suit  in  Ek^uity  and  one  at  Law, 
is,  by  entering  a  side-bar  rule,  and  not  by  ap- 
plication to  the  Court. 

The  deft,  is  at  liberty  to  enter  the  rule  at 
any  time  after  the  filing  of  his  answer,  and 
by  it  to  call  on  the  ptf.  to  elect  within  eight 
dap  after  service,  notwithstanding  that  the 
ptf.  has  six  weeks  to  except  to  the  answer. — 
Hollier  v.  Hedges,  9  L  E.  R.  37.     (R.) 

10.  Any  documents  which  could  be  used  at 
Law  as  admissions  to  prove  an  agreement 
pleaded,  may  be  used  in  Equity  for  the  same 
purpose,  though  not  noticed  in  the  bill ;  but 
subject  to  enquiry,  if  deft,  be  taken  by  sur- 
prise. Such  a  method  of  proof  jnay,  however, 
afifect  the  costs. — Crosbie  v.  Thompson^  11  L  E. 
R.404.    (C.) 

11.  If  a  ptf.  proceed  at  Law  and  in  £k]uJty, 
the  deft,  cannot  first  give  an  evasive  answer, 
and  immediately  enter  a  side-bar  rule  to 
elect.  The  rule  is  at  the  peril  of  the  deft.: 
and  if,  upon  exception,  the  answer  be  found 
not  full,  the  rule  is  inefifectual. — Read  v.  D, 
and  D.  Railway  Co.,  1  1,  Jur.  19.    (R.) 

12.  The  rule,  in  the  3  &  4  Vic,  c.  107,  s.  71, 
respecting  election,  still  prevails.  The  cre- 
ditor need  not  elect  until  he  has  an  oppor- 
tunity of  seeing  which  fund  is  most  productive. 
—In  re  Browne,  9  L  C.  R.  271.    (R.) 


Enlargement  of   Time.     See   Mortoage, 
v.— Time. 


XXiVin.  Evidence.  See  Bankruptct, 
VI.,  X  —  Marriage,  II  —  Practice, 
Appeal— Tithes,  VI.,  X— Will,  X 

ISee  30  &  81  Vic,  c.  44,  ss.  68,  71, 73,  74-84, 
87-109,  128,  161 :  G.  O.  (1867),  16,  66,  61,  92- 
96,  142,  162-176,  216-218,  220,  226,  226,  288, 
276,  278.] 

1.  Generally, 

2.  What  is  Student, 

3.  Of  what  Facts  generaUv  Evidence  is 

necessary  or  admissibU — Statements 
in  Pleadtngs,  {See  also  Pleading, 
n.  2.  a. — Presumption.) 

a.  Generally. 

b.  Declarations^  Admissions,  ffc. 

4.  Parol  Evidence :  when  admitted, 
6.  Onus  Probandi, 

6.  Entering  Evidence  as  Read. 

7.  Further  Evidence :  when  admitted  after 

Publication,  on  Appeal  or  Re-hearing^ 

ire, 

8.  Before  Master. 

9.  At  Law. 
10.  ExhibiU. 
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11.  Affidavits  €md  Affirmations. 

[The  cases  in  the  Jr.  Ch.  Rep.  refer  chiefly 
t  o  the  practice  under  the  Court  of  Ch.  Reg. 
Ir.  Act  1850.    See  also  SO  &  31  Vic,  c.  44.] 

a.  GeneraUjf:  their  Incidents. 

b.  Filing  cmd  Swearing  them. 

c.  Their  Form. 

d.  Their  Effect  respecting  In- 

formation^ Belief^  ^. 

e.  To  support  Injunction  Motion. 

f.  To  support  Interpleader  Bills. 

g.  To  support  Motions  and  Peti- 

tions generally. 
h.  On  Application  for  Leave  to 

Sue  in  Forma  Pauperis, 
i.    Of  Service. 
j.    On  Application  for  Leave  to 

Substitute  Service. 
k.  On  obtaining  a  Writ  of  Ne 

Exeat  Regno. 
1.    To  support  Application  for 

Commission     to     Examine 

Witnesses. 
m.  When    necessary    in    other 

Matters. 
n.  When  Read  against  Answer. 
o.  When  to  be  Received  and  Read 

as  Evidence,  generally. 
p.  In  Reply. 

q.  To  Verify  Petition,  ffc. 
r.   On  Motion  for  Decree. 
8.  Notice  of  Using. 
12.  Answer. 

[See  also  30  &  31  Vic,  c.  44.] 

a.  When  Answer  may  be  Read 

as  Evidence. 

b.  What  Evidence  is  good  against 

Answer. 

c.  Effect  of  Reading  Answer. 
18.  On  Bills  generally,  and  when  taken  Pro 

Confesso. 

14.  Taken  on  Bills  to  Perpetuate. 

15.  Copies. 

16.  Taken  in  other  Courts. 

17.  Decisions  of  other  Courts. 

18.  Evidence  of  one  Defendant  Yead  by  or 

against  another. 

19.  Decree  informer  cause. 

20.  Taken  in  another  cause  or  matter. 

21.  Deeds;  Proof  oj;  other  Documentary 

Evidence. 

a.  Generally. 

b.  Secondary  Evidence. 

c.  Registers  and  other  Records : 

Books,  Entries,  Letters,  (fc. 

22.  When  Admitted  to  Expound  Deeds. 

23.  Of  Handwriting. 

24.  In  Tithe  Causes. 

25.  To  prove  Will. 

26.  When  Admitted  to  Expound  Wills. 

27.  Witness. 

a.  Generally :  his  Rights,  Duties, 

and  Liabilities:  Subpcenaad 
Testificandum. 

b.  Competency  of. 

c.  Examination     touching      his 

Credit. 

d.  Demurrers  to  Interrogatories: 

who  is  Examinable,  and  re- 
specting what  Subjects. 


e.  Attesting  Witness. 
28.  Examination. 

a.  Generally,  and  under  the  Court 

of  Ch.  Reg.   Ireland  Act 
1850,  and  G.  0.  of  1859. 

b.  When  and  how  taken. 

c.  Examination  viva  voce. 

d.  Before  the  Master. 

e.  Before  Examiner. 

i.  Examination  de  bene  esse. 
g.  Pro  interesse  sua. 
h.  Cross-examination, 
i.  Further,  or  Re-examination. 
j.   €^  Parties  to  the  Cause. 
k.  Of  Defendant  on  Interroga- 
tories. 
L  Commission  to  Examine. 

[6  &  7  Vic,  c.  82—80  &  31  Fic.,  c.  44.] 

1.  General  Orders  respect- 

ing. 

2.  Their  Effect. 

8.  When  granted:  how  ob- 
tained. 

4.  Second  Commission. 

5.  How     Discharged    or 

Abated. 

6.  Execution    of;   of  the 

Commissioners. 

7.  Return  of 

8.  When  Lost. 
29.  Depositions. 

a.  GeneraUu. 

b.  Taken  de  bene  esse. 

c.  Amendment  of. 

d.  Suppression  of. 

80.  Publication. 

a.  Generally. 

b.  Enlarging  Publication. 

81.  Shorthand  Report  of  Oral  Testimony. 


XXXVm.  1.  Evidence  generally. 

rStatntes :  Amending  the  Law  of  Eyidence : 
3  &  4  Vic,  c.  92 ;  6  &  7  Vic,  c.  85 ;  14  &  15 
Vic,  c.  99 ;  16  &  17  Vic,  c.  83 ;  20  &  21  Vic, 
c.  62,  8.  14. 

As  to  Admission  of  Documents :  8  &  9  Vic, 
c.  113  ;  14  &  15  Vic,  c.  99. 

As  to  Commissions  to  Examine  Witnesses : 
6  &  7  Vic,  c.  82. 

Amending  the  Law  as  to  Evidence  on  Pro- 
ceedings before  Foreign  Tribunals :  19  &  20 
Vic,c  113;  22  Kic,  c.  20. 

Making  parties  competent  as  witnesses :  14 
&  15  Vic,  c.  99;  15  &  16  Vic,  c.  27;  16  &  17 
Vic,  cc.  20,  88 ;  20  &  21  Vic,  c.  62,  s.  14.] 

1.  Deft.,  having  examined  ptf.  on  personal 
interrogatories,  declined  to  use  the  examina- 
tion. Held,  that  ptf.  could  not  resort  to  it. — 
Cooper  V.  MadiU,  Hayes,  578.    (E.E.) 

2.  A  discovery  of  evidence  is  not  confined 
to  a  disclosure  of  such  facts  only  as  will  tend 
to  establish  affirmatively  the  case  of  a  ptf.  in 
possession. — O'Connor  v.  Malone,  S  &  Sc.  516. 
(R.)— [5««  8.  c,  ibid,  551.    (R.)] 

8.  If  a  party  uses  a  document  as  evidence 
in  a  Court  of  Justice,  the  whole  of  it  will  be 
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eyidence  against  him  on  a  fntnre  occasion. 
—Hamlton  v.  Patten,  1  L  £.  B.  841.    (C.) 

1.  An  admission,  which  goes  to  the  gist  of 
the  case,  must  be  pat  in  issne  bv  the  pleadings, 
otherwise,  evidence  thereof  cannot  be  re-' 
celved. — Earl  of  Donoughmore  v.  Cataneo,  Jon. 
&  0.250.    (C.) 

2.  In  a  sait  by  children  to  enforce  payment 
of  their  portions,  their  legitimacy  was  ques- 
tioned by  the  next  tenant  for  life,  a  deft. 
Heklj  that  a  marriage  de  facto  having  been 
once  established,  it  lay  on  the  party  impeach- 
ing the  marriage  to  show  that  it  was  illegal 
and  void. 

Sufficient  evidence  of  a  marriage  ck  facto 
haying  been  submitted  to  the  Court — llddy 
that  it  was  competent  to  decide  the  question 
of  marriage  for  the  purposes  of  the  suit,  with- 
out directing  an  issue. — Piers  v.  Tuite.  1  Dr.  & 
Wal.  279.  ,  (C.) 

8.  Qjucere — Whether  the  evidence  of  a  wit- 
ness should  be  read,  who  had  deposed  to 
ptf.'s  admission  of  his  having  abandoned  the 
contract — the  fact  of  that  abandonment,  but 
not  the  admission  itself,  having  been  put  in 
issue  by  the  answer  ? — Garrett  v.  Earl  of  Bess- 
borough,  2  I.  E.  R.  180 ;  2  Dr.  &  Wal.  441.  (C.) 

4.  In  a  bill  to  foreclose  and  sell,  ptf.  set 
forth  so  much  of  a  mortgage  deed  as  showed 
it  to  be  in  the  nature  of  a  Welsh  mortgage, 
and  at  the  hearing  his  counsel  sought  to  read 
in  aid  of  the  bill  the  deed,  which  contained  an 
express  trust  for  sale.  Heldy  that  it  should 
not  be  read. — 0*ConneU  v.  Cummins,  2  I.  £.  R. 
261.    (R.) 

6.  Evidence  cannot  be  received  of  admis- 
sions made  by  a  party,  unless  they  are  pro- 
perly put  in  issue  by  the  pleadings,  so  that  he 
may  have  an  opportunity  of  contradicting 
them. — Austin  v.  Chambers,  6  CI.  &  F.  1. — [See 
8  Dr.  &  War.  178 ;  Dr.  Rep.  temp.  Sug.  86/] 

6.  An  admission  in  def t.'s  answer ;  that  his 
solicitor  wrote  a  letter  **  to  some  such  effect 
as  that  in  bill  stated;  but  for  certainty  as 
to  the  contents  thereof,  deft,  begs  leave  to 
refer  thereto,  when  produced  and  proved;** 
does  not  authorise  ptf.  to  read  the  passage 
referred  to  in  the  bill,  to  show  what  were  the 
contents  of  that  letter. — Kent  v.  Roberts,  8  I. 
E.  R.279.    (E.E.) 

7.  An  objection  to  the  ptf.*s  title  not 
noticed  in  the  answer,  but  appearing  from 
the  ptf.*s  own  evidence,  relied  on  at  the  hear- 
ing.—O'Conne// v.  O'CaUaghan,  7  I.E.  R.  696. 
(C.) 

8.  A  deft,  cannot  read  as  against  the  ptf., 
depositions  taken  on  behalf  of  a  co-deft. — 
Roddy  v.  Williams,  8  Jon.  &  L.  1.    (C.) 

9.  Fajrment  of  a  small  annual  sum,  inade- 
quate to  the  value  of  the  demised  premises, 
for  a  number  of  years,  is  not  per  se  evidence 
from  which  a  tenancy  from  year  to  year  can 
be  inferred.— iJ^noWf  t.  R,  12  I.  E.  R.  172. 
(R.) 


10.  Any  document  or  evidence,  that  haa 
been  before  the  Court  below,  may,  on  appeal 
to  thfe  H.  L.,  be  properly  brought  under 
the  notice  of  the  House,  but  no  others. 
Geraghty  v.  Malone,  1  H.  L.  Cas.  89. 

11.  When  a  will  purported  to  have  been 
attested  in  presence  of  three  witnesses,  two  of 
whom  since  died,  and  the  third  asserted  that 
he  had  not  signed  it  in  presence  of  the  other 
two,  but  it  appearing  from  the  affidavits  that 
it  probably  was  duly  attested  in  their  pre- 
sence, the  presumption  is  ^^  omnia  rite  esse 
acta.**— In  the  Goods  of  Gibbons,  8  L  Jur.  N.  S. 
808.    (P.) 

12.  An  Electric  Teleg^ph  Company  cannot 
refuse  to  produce  messages,  because  they  are 
privileged  conmunications,  if  they  relate  to 
the  affairs  of  the  bankrupt.  Any  privilege 
attaching  to  such  messages  is  the  privilege  of 
the  sender ;  not  of  the  company. — In  re  Tobyn, 
7LC.R.81.    (B.) 

18.  Counsers  opinion  was  admitted  as  evi- 
dence that  a  disentailing  deed  was  executed 
for  the  purpose  of  a  mortgage,  the  lender's 
counsel  having  required  the  mortgage  deed  to 
be  enrolled,  but  the  disentailing  deed  having 
been  executed  in  lieu  of  the  enrolment. — 
Power  v.  P.,  7  I.  C.  R.  854.  CR.)— [See  s.  c,  9 
I.  C.  R.  178 ;  Dr.  Rep.  tenm.  Nap.  268 ;  8  I.  Jur. 
N.  S.  869.    (C.A.)] 

14.  A  will  propounded,  and  impeached  only 
by  a  plea  alleging  a  later  will,  cannot  be 
decreed  for  unless  some  evidence  of  execu- 
tion begiven;  an  affidavit  will  suffice.— FF%»r- 
ney  v.  TF.,  7 1.  Jur.  N.  S.  892.    (P.) 

16.  Unattested  wills  dated  before  the  1  Ftc, 
c.  26,  being  impeached,  cannot  be  established 
by  evidence  of  the  testator's  handwriting  * 
only.  Additional  evidence,  connecting  the 
will  somehow  with  the  testator,  must  be  sup- 
pUtd.— Little  V.   Comyn,  7  I.  Jur.  N.  S.  418. 

16.  Under  the  20  &  21  Vic,  c.  79,  s.  68,  a 
will,  or  the  contents  of  a  lost  will,  may  be 
proved  by  a  single  witness. — Daly  v.  Burke.  8 
I.  Jur.  N.  S.  78.    (P.) 

17.  Parties  referred  to  a  Court  of  Law  for 
a  writ  of  habeas  corpus  to  bring  up  a  prisoner 
to  give  evidence  in  the  Court  of  Probate. — 
Teman  y.  T,,  8  I.  Jur.  N.  S.  186.    (P.) 

18.  Deft,  on  consent  withdrew  his  pleas. 
The  Court  then  made  an  order  under  the  20  & 
21  Vic,  c.  79,  s.  65,  in  the  nature  of  a  decree, 
declaring  the  validity  of  the  will  proved,  and 
without  requiring  further  proof. — Berry  v.  B^ 
8  I.  Jur.  N.  S.  217.    (P.) 

19.  Confidential  letters,  written  before  suit 
commenced,  by  one  of  the  parties,  to  his  soli- 
citor, in  reference  to  the  subject  matter  in 
dispute,  are  privileged  ;  and  cannot  be  given 
in  evidence  at  the  hearing  by  the  opposite 
phHy.—Phibbs  v.  O'Donel,  8  I.  Jur.  N.  8.  226. 
CC.) 
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1.  One  of  the  attesting  witnesses  to  a  will, 
haying  gone  to  America,  had  not  been  heard 
of  for  seren  years.  The  other,  being  in  Eng- 
land, refused  to  attend  to  be  examined,  unless 
on  receipt  of  sixty  gaineas.  The  will  was 
established,  on  evidence  of  its  due  execution 
given  by  a  person  who  was  present  thereat ; 
and  upon  evidence  of  the  handwriting  of  the 
testatrix  and  of  the  two  witnesses  given  by 
others. 

A  legatee  under  a  will  disputed  the  due 
execution  of  a  later  will  of  which  the  water- 
mark showed  that  it  had  been  antedated. 
He  was  allowed  his  costs. — Cowan  v.  Rankin^ 
10  L  Jur.  N.  S.  38.    (P.) 

2.  A  testator  produced  an  executed  will  to 
another  person  to  whom  he  declared  its  con- 
tents. That  production  and  declaration,  held, 
admissible  evidence  to  prove  the  will's  con- 
tents. 

Semble — Those  declarations  would  not  have 
been  evidence  if  the  will  had  not  been  at 
the  same  time  produced,  and  shown  to  such 
person. — Hanks  v.  Tottenham^  10  I.  Jur.  N.  S. 
277.    (P.) 

3.  QfUBre — ^Whether  proceedings  for  service 
as  heir  in  Scotland,  in  which  the  ancestor's 
domicile  is  stated,  are  admissible  as  evidence 
thereof? — LockharCs  Trust ;  ex  parte  Lockhart, 
11 1.  Jur.  N.  S.  245.    (R.) 

4.  A  will  prepared  by  a  solictor  from  in- 
structions of  the  testator,  the  contents  being 
deposed  to  by  him,  was  allowed  to  be  proved, 
though  the  original  was  lost,  [having  been 
thrown  out,  as  was  supposed,  by  the  testator's 
widow  in  a  bed  wherein  she  had  concealed  it. 

To  show  that  the  will  was  an  equitable  one, 
the  Court  required  evidence  of  the  provisions 
made  by  settlement  for  next-of-kin  not  sub- 
stantially provided  for  by  the  will.— ATCroc- 
koi  v.  M'C,,  11 1.  Jur.  N.  S.  380.    (P.) 


XXXVm.  2.  What  is  sufficient  Evidence, 

5.  When  lands  are  decreed  to  be  sold  sub- 
ject to  an  annuity,  it  ia  conclusive  evidence 
that  the  annuity  is  prior  to  the  claims  of  all 
claimants  under  the  decree.  A  report,  on  a 
reference  to  ascertain  priorities,  found  that 
the  arrears  of  the  annuity  were  posterior  to 
some  of  those  claims.  Iield,  erroneous,  and 
that  it  should  be  varied  accordingly. — Sparrow 
T.  Cooper,  1  Jones,  72.    (E.E.) 

6.  Whether  evidence  of  conversations  with 
the  parties,  or  with  those  under  whom  they 
claim,  which  are  not  put  in  issue  specifically 
by  the  pleadings,  will  be  received,  is  a  ques- 
tion to  be  decided  according  to  the  circum- 
stances of  each  case.  There  is  not  any  inflexi- 
ble rule  upon  the  subject-Incorporated  Society 
v.  Rose,  3  I.  E.  R.  267.   (C.) 

7.  An  inspeximus  of  a  grant  by  an  arch- 
bishop, contained  in  a  grant  of  conflrmation 
by  a  subsequent  archbishop,  which  was  en- 
rolled, was  produced  from  the  Rolls  Record 


Office.  Held,  good  secondary  evidence.  — 
Att.'  Gen,  v.  Corpn,  of  Cashel,  3  Dr.  &  War.  294 ; 
2  Con.  &  L.  1.    (C.) 

8.  A  witness  proved  a  letter  to  have  been 
duly  posted  and  properly  directed.  The  re- 
ceipt of  it  was  positively  denied  in  the  an- 
swer. The  copy  tendered  in  evidence  had  a 
defective  direction  at  the  foot  of  it.  Qutctre — 
How  far  admissible  in  evidence  ? — Sheridan  v. 
Joi/cey  7  I.  E.  R.  115  ;  1  Jon.  &  L.  401.    (C.) 

9.  The  entry  of  payment  of  the  King's  sil- 
ver is  sufficient  evidence  of  a  fine  having  been 
duly  levied;  the  fine  being  complete  on  such 
payment. — Marjoribanks  v.  Hovenden,  8 1.  £.  R. 
317.    (C.) 

10.  Ptf.,  claiming  as  assignee  of  F.,  sought 
an  account  of  the  real  and  personal  estate  of 
F.,  to  which  he  was  entitled  under  his  father's 
will ;  and  alleged  by  his  bill  that  F.,  trading 
in  Australia,  was  duly  adjudged  an  insolvent, 
according  to  the  meaning  and  effect  of  the 
laws  there  with  respect  to  insolvent  debtors  ; 
that  all  his  estate,  &c.,  there  and\in  this  king- 
dom thereupon  became  duly  vested  in  H., 
and  afterwards  became  duly  vested  in  ptf. 
'^  in  manner  as  appears  by  the  petition  of  ptf. 
to  C,  Chief  Justice ;  the  fiat  of  C,  the  adju- 
dication and  vesting  order  signed  by  C,  and 
the  other  orders  in  the  matter,  to  which  the 
ptf.  refers,"  &c.  F.  was  a  minor  at  the  time 
of  the  insolvency.  His  parents  had  previously 
resided  and  died  in  this  country.  Held,  on 
demurrer,  that  the  ptf.'s  title,  as  assignee,  was 
sufficiently  stated,  the  profert  of  the  proceed- 
ings in  the  foreign  Insolvent  Court  being 
sufficient  proof  of  the  preceding  allegations 
that  F.  was  duly  adjudged,  &c. — Stephens  y. 
J/'/^arfand;  8  I.  E.  R.  444.     (R.) 

11.  The  Poor-law  valuation  is  evidence, 
as  a  public  document,  of  the  value  of  land 
comprised  in  it. 

A  document  not  in  issue  by  the  bill,  and 
a  motion  for  the  introduction  of  which  by 
amendment  has  been  refused,  cannot  be  used 
as  the  hearing. — Swift  v.  M^Tieman,  11 1.  £. 
R.602.    (C.) 

12.  The  Poor-law  valuation  is,  as  a  pnblic 
document,  evidence  of  the  value  of  the  lands 
comprised  in  it. —  WeUand  v.  I^trd  Middleton, 
111.  E.  R.603.    (C.) 

13.  The  contributions  of  sub-tenants,  under 
leases  with  t,  q.  covenants,  to*  renewal  fines, 
are  to  be  calculated  according  to  the  pro- 
portion which  the  annual  value  of  the  lands 
comprised  in  each  lease  bears  to  the  annual 
value  of  the  entire  lands  comprised  in  the 
original  lease  at  the  time  of  the  renewal. 

Reference  cannot  be  had  to  contemporane- 
ous leases  to  ascertain  how  such  contributions 
have  been  regulated  on  the  estate. — Mohny  v. 
ScoUard,  12  I.  E.  R.  93.     (R.) 

14.  In  a  decree  for  an  account  of  old  standlnff 
against  an  executor,  a  direction  was  inserted 
allowing  him  to  discharge  himself  by  affidavit 
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for  items  though  exceeding  forty  shillings. — 
Doontr  v.  D^  12  I.  E.  R.  680.    (C.) 

1.  A  reference  having  been  directed  to  en- 
quire and  report  what  was  due  for  rent,  fines, 
&c.,  and  whetlier  interest  had  been  cnstomarily 
paid  on  snch  fines,  the  report  found  that  no 
evidence  had  been  laid  before  the  Master  with 
re.<«pect  to  the  interest  having  been  custom- 
arily  paid  or  not.  The  Master  found  a  sum 
due  for  interest.  The  report  having  been  ex- 
cepted to  on  this  ground  was  confirmed  at  the 
Rolls.  On  appeal — Held^  that  a  lease  set 
forth  in  the  schedule  to  the  report,  showing 
that  interest  was  payable,  was  evidence  to 
sustain  the  finding ;  and  that  the  M.  B.  was 
right  in  overruling  the  exception. — Brabazon 
T.  Lord  Lucan,  1  L  Jur.  116 ;  on  appeal,  2  I. 
Jur.  67.    (C.) 

2.  By  marriage  articles  of  1767,  it  was 
agreed  that  £1000,  secured  bv  bond  of  A.,  the 
intended  husband,  on  whicn  judgment  was 
entered,  should  be  divided  among  the  younger 
children  of  the  marriage.  By  deed  of  1796, 
A.  conveyed  the  lands  of  E.,  whereof  he  was 
seized  in  fee,  to  his  own  use,  for  life;  remain- 
der, subject  to  £600  secured  by  a  term  for  his 
vounger  children,  to  J.,  his  second  son,  for ' 
life  ;  remainder  to  his  third,  &c.,  sons  in  tail. 
In  1798  A.,  by  will,  without  noticing  the  deed 
of  1796,  devised  K.,  subject  to  £1000  for  his 
younger  children,  to  J.  After  A.*s  death, 
bills  were  filed  in  1808  and  1818,  on  behalf  of 
tome  of  the  vounger  children,  to  raise  the 
£2000  secured,  by  the  articles  and  the  will ;  • 
but  not  noticing  or  relying  on  the  deed,  which 
was  afterwards  put  in  issue  by  one  of  the 
answers.  In  1818,  G.,  the  fourth  son,  entitled 
to  an  estate  tail  in  remainder  under  the  deed, 
became  insolvent.  He  and  his  assignee  were 
parties  to  the  latter  suit,  but  not  in  respect  of 
that  estate.  A  decree  for  sale  of  the  fee  was 
pronounced  for  the  sum  due  under  the  articles, 
and  for  part  of  that  due  under  the  deed.  The 
abstract  of  title  stated  C.*s  insolvency;  and 
that  his  assignee's  heir  would  join  in  the  con- 
veyance. The  assignment  under  the  insol- 
vency had  been  lost,  but  the  deed  of  1796  was 
referred  to  in  the  schedule,  held,  that  the 
abstract  and  schedule  afforded  sufficient  evi- 
dence of  an  actual  assignment  of  the  estate 
tail  in  remainder  under  the  Insolvent  Act 
then  in  torce,—Keogh  v.  JT.,  18  I.  E.  B.  284. 
(R.) 

3.  A.  agreed  to  mortgage  premises  by  de- 
positing title  deeds,  with  which  he  delivered  a 
letter,  setting  out  the  premises  intended  to  be 
mortgaged,  and  a  rental  which  included  the 
rents  of  premises  not  mentioned  in  the  letter, 
and  of  which  the  title  deeds  had  not  been 
delivered.  Heldf  that  the  rental  was  not 
sufficient  evidence  of  the  parties*  intention  to 
include  the  latter  premises.  —  Stephenson  v. 
Getty,  4  I.  Jur.  384.    ^0.) 

4.  By  marriage  settlement  lands  were  con- 
veyed to  A.  and  B.,  and  the  survivor  of  them 
and  his  heirs,  on  trust  for  the  intended  husband 
for  life,  and  after  his  death,  in  trust  **  to  con- 


vey at  the  request  of  the  eldest  son  of  the 
marriage  **  or  of  certain  other  persons.  A. 
and  B.,  having  died,  and  a  petition  having 
been  filed  to  carry  into  effect  the  trusts  of  the 
settlement — Huld,  that  before  giving  second- 
ary evidence  of  the  settlement,  proof  should 
be  given  of  an  ineffectual  search  for  it  having 
been  made  among  the  papers  of  both  trustees; 
and  that  proof  of  such  search  among  the 
papers  of  the  survivor  was  insufficient. — 
Abbott  V.  Geraghty,  6  I.  Jur.  49.    (C.) 

6.  In  an  action  brought  by  D.,  claiming  to 
be  lessee  of  a  several  fishery  in  a  public  na- 
vigable riTcr,  against  S.,  for  disturbing  D.  in 
his  fishery,  S.  pleaded  not  guilty  ;  and  that  he 
was  himself  seized  of  a  several  fishery  in  the 
locus  in  quo,  A  verdict  for  D.  was  set  aside 
upon  exceptions  ;  but  eventually  S.  submitted 
to  judgment  against  him. 

Semble — That  the  verdict  and  depositions 
of  the  witnesses  in  that  action  were  admissible 
in  favour  of  a  subsequent  lessee  of  the  fishery 
claiming  under  the  lessor  of  D.,  against  per- 
sons claiming  to  be  entitled  to  fish,  as  of  com- 
mon right,  in  the  tocus  in  quo,  it  being  a  public 
navigable  river,  or  arm  of  the  sea.  Heid,  that 
the  admission  of  the  verdict  and  depositions 
in  evidence  was  not  a  ground  for  setting  aside 
a  verdict  on  an  issue  directed  from  Ch.  to  try 
whether  the  lessor  of  D.  had  the  exclusive 
right  which  he  claimed. 

In  a  similar  action,  brought  by  a  subsequent 
lessee  of  the  fishery,  the  deft,  pleaded  a  plea 
relying  on  the  general  public  right.  Held,  that 
the  verdict  and  depositions  of  witnesses  in  the 
former  case  were  admissible  as  evidence  of 
reputation. 

An  ancient  grant  of  a  several  fishery  in  L., 
to  I.,  was  ambiguous  with  respect  to  the  local 
limits  of  the  fishery  granted.  On  the  trial  of 
an  issue  **  whether  I.  had  an  exclusive  right 
of  fishing  in  L.,  or  any  and  what  parts  thereof," 
the  deft,  admitted  I.  s  right  to  all  of  the  fishery 
of  L.,  southward  of  C.  I.,  however,  gave  evi- 
dence of  the  enjoyment  of  the  fishery  of  L., 
southward  of  C.  Held,  that  the  Judge  was  not 
bound  to  have  told  the  jury  that  evidence  of 
enjoyment  of  the  fishery  by  I.,  to  the  south- 
ward of  C,  was  not  evidence  of  a  right  to  the 
fishery  to  the  northward  of  C. — Allen  v.  Z>oa- 
nelly,  5  I.  C.  R.  462 ;  1  I.  Jur.  N.  S.  166.    (C.) 

6.  A  deaf  and  dumb  testator's  will  must  be 
established  by  the  clearest  evidence  of  his 
perfect  capacity,  due  instructions  for,  and 
proper  execution  of  it. 

When  a  deft.,  the  heir-at-law,  is  of  unsound 
mind,  though  not  so  found  by  inquisition,  and 
no  appearance  has  been  had  for  him,  though 
the  citation  and  notice  of  hearing  have,  pur- 
suant to  order,  been  served  on  his  mother  and 
on  the  proprietor  of  the  asylum,  the  Court 
will,  on  a  hearing  to  prove  the  will,  require 
the  evidence  to  be  taken  down  by  a  short- 
hand writer,  and  to  be  verified  by  him ;  his 
copy  of  the  verified  evidence  to  be  lodged  in 
the  Registry,  together  with  all  documents  given 
in  evidence,  to  be  preserved  there,  and  not 
given  out. 
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S€mbl&—Tht  Coart  his  power  to  bind  the 
rights  of  insaDe  persons,  though  not  so  foand 
by  inquisition. — Mas8ty  v.  Pmntf other ^  7 1.  Jur. 
N.  S.  268.  (P.) 

1.  Degree  of  proof  necessary  to  establish  a 
will,  when  the  case  is  suspicious. — Moloney  y. 
Casey,  8  I.  Jur.  N.  S.  166.    (P.) 

2.  An  affirmation,  taken  under  the  3  &  4 
W.  4,  c.  82,  stated  that  affirmant  was  a  mem- 
ber of  a  religious  sect  called  "  Separatists," 
bnt  did  not  in  terms  follow  the  form  of  affir- 
mation required  by  the  Act.  Hdd,  that  it 
must  be  assumed  to  have  been  properly  made. 
— Wolseley  v.  Worthington,  14  I.  C.  K.  369.  (C. 
A.)— [Affirming  Rolls  decision,  18  I.  C.  R. 
841.] 

3.  A.  and  B.,  brothers,  were  entitled  as 
tenants  in  common  to  mill  premises  worth 
^7500,  one-third  only  of  which  belonged  to 
B.,  who  owed  A.  many  thousands  of  pounds. 

B.,  by  deed,  assigned  his  share  to  A.,  in 
consideration  of  £50,  in  cash,  and  the  release 
of  a  debt  of  £300.  By  deed,  dated  one  month 
later,  A.,  in  consideration  of  lore  and  affec- 
tion to  B.,  his  wife  and  children,  assigned  all 
the  mill  premises  in  trust  to  pay  an  annuity 
of  £150  a-year,  for  the  benefit  of  B.  and  his 
wife  and  children.  These  deeds  were  pre- 
pared by  the  trustee,  as  solicitor,  who  deposed 
that  they  were  one  transaction,  and  that  part 
of  the  consideration  for  the  first  deed  (execu- 
ted only  two  days  before  the  date  of  the 
second)  was  the  annuity  granted  by  the  se- 
cond deed. 

Semble — ^The  evidence  was  not  sufficient  to 
prove  a  valuable  consideration  for  the  second 
deed. 

To  support,  against  creditors,  a  deed  vo- 
luntary on  its  face,  the  proof  of  valuable 
consideration  must  be  clear,  and  free  from 
suspicion. — Graham  v.  G'Keejffe,  16  I.  C.  R.  1. 
(R.) 

4.  In  a  possessory  suit  the  petitioner  is 
entitled  to  an  injunction  on  proof  of  posses- 
sion uninterrupted,  save  by  the  act  complained 
of,  during  three  years  preceding  the  date  of 
filing  the  petition. 

A  possessory  petition  should  not  rely  on  any 
title  other  than  the  triennial  possession. 
A  possessory  petition  cannot  be  amended. 
In  a  possesory  suit  issues  may  be  directed. 

The  Crown,  by  letters  patent  of  19  Jac.  1, 
and  13  Car,  2,  granted  a  several  fishery  within 
certain  limits  of  the  river  Bann,  which,  within 
those  limits,  is  divided  into  two  branches  by  a 
channel,  called  the  New  Cut.  The  Court  di- 
rected an  issue.  Upon  the  trial,  the  verdict 
found  that  the  New  Cut  was,  at  the  time 
of  the  trial,  part  of  the  river ;  but  that  there 
was  no  evidence  to  show  whether  it  existed  at 
the  date  of  the  grant,  or  whether  it  was  a  na- 
tural or  an  artificial  channel.  Ildd,  that  the 
letters  patent  did  not  give  the  right  to  a  seve- 
ral fishery  in  the  New  Cut,  unless  it  was,  at 
the  date  of  the  grant,  a  branch  of  the  river. — 
O'Neia  T.  M'EHaine,  16  I.  C.  B.  280.    (R) 


5.  The  Court  refused  to  decree  the  cancel- 
lation of  a  bond,  for  which,  at  the  time  of  its 
execution,  no  money  passed,  on  the  petition- 
er's sole  evidence  against  the  respondent's 
answering  affidavit,  stating  that  the  bond  was 
the  petitioner's  free  and  voluntary  act,  done 
for  past  services,  and  advances  of  money. — 
Wyse  v.  Lambert,  16  L  C.  R.  378.    (R.) 

6.  An  incumbrancer  on  the  final  schedule 
noticed  a  prior  incumbrancer,  claiming  under 
a  judgment  mortgage,  that,  on  the  final  hear- 
ing of  the  schedule,  he  would  be  required  to 
produce  proof  of  his  judgment  mortgage,  and 
that  it  was  duly  registered,  so  as  to  be  a 
charge  upon  the  lands. 

The  judgment  mortgagee  produced  a  certi- 
fied copy  of  the  affidavit  made  to  register  the 
judgment  as  a  mortgage.  The  affidavit  was 
right  in  point  of  form.  No  obiection  was 
filed.  IJeldj  sufficient  proof  of  the  validity 
of  the  judgment  mortgage. — In  re  Flood's  Es- 
tate, 17  I.  C.  R.  116.    (C.A.) 

7.  Semble — A  Scotch  Advocate's  opinion  on 
a  question  of  Scotch  law,  is  not  receivable  in 
evidence  unless  expressed  in  the  form  of  an 
affidavit,  and  in  general  terms,  not  pointed 
at  the  circumstances  of  the  particular  case. — 
Lockharfs  Trusts,  ex  parte  Lockhart,  11 1.  Jur. 
N.  S.  245.    (R.) 

XXXVin.  3.  Of  what  Facts  generally  Evi- 
dence is  Admissible  or  Necessary: 
Statements  in  Pleadings, 

[See  also  Pleading,  II.  2.  a. — PBESUMPnoir.] 

a.  Generally, 

b.  Declarations,  Admissions,  ^c. 

XXXVm.  8.  a.  0/  what  Facts  generally  Evi- 
dence is  Necessary  or  Admissible : 
Statements  in  Pleadings, 

[See  also  Pleading,  II,  2.  a.— Presumption.] 

8.  Semble — ^That  the  general  rule  of  the 
Courts  of  Equity,  that  nothing  is  admissible  in 
evidence  which  is  not  put  in  issue  by  the 
pleadings,  ought  not  to  be  considered  as  a 
stringent  unyielding  rule,  but  ought  to  be 
modified  according  to  the  circumstances  of 
each  case. 

Qucere — Is  the  admission  of  a  party  to  the 
suit  admissible  in  evidence  when  the  fact 
of  which  it  is  an  admission  is  put  in  issue, 
but  not  the  admission  itself? — Garrett  v.  The 
Earl  of  Bessborough,  2  Dr.  &  Wal.  467.    (C.) 

9.  Semble — It  is  not  necessary  for  a  deft,  to 
put  forward  by  his  answer  all  the  legal  and 
equitable  points  of  his  defence ;  it  is  sufficient 
if  he  state  fully  the  facts  upon  which  they 
may  be  raised. — Steele  v.  Miicnell,  2  Dr.  &  Wal. 
668  ;  8  I.  E.  R.  11.    (C.) 

10.  Semble — The  statement  in  a  bill,  that 
one  co-ptf.  had  purchased  in  trust  for  an- 
other, without  any  evidence  thereof — Held, 
sufficient. 

Thus,  at  the  hearing,  the  bill  was  not  open 
to  objection  on  the  ground  of  misjoinder. — 
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Butler  V.  Lord  PortarUngton^  4  I.  £.  B.  1 ;  1 
Dr.  &  War.  20 ;  1  Con.  &  L.  1.    (C.) 

1.  When  a  deft,  by  answer  insists  that  he  is 
a  purchaser  for  value,  without  notice,  proof 
of  payment  of  the  purchase-money  is  an  essen- 
tial part  of  his  defence.  If  he  fails  to  prove 
this,  the  Court  will  not  allow  the  cause  to 
stand  over  to  enable  him  to  do  so. — Moloney  v. 
Keman,  2  Dr.  &  War.  31.    (C.) 

2.  When  the  bill  prayed  an  account  of  what, 
without  wilful  default,  might  have  been  re- 
ceived, and  the  case  was  opened  as  if  a  simple 
account  only  was  sought,  evidence  of  wilful 
default  was  admitted,  although  the  general 
rule  is,  that  evidence  cannot  be  entered  to 
support  a  case  which  has  not  been  opened. — 
Citawford  v.  (y Sullivan,  2  Con.  &  L.  410.    (C.) 

8.  An  objection  to  the  ptf.'s  title,  not  no- 
ticed in  the  answer,  but  appearing  from  the 
ptf.*s  own  evidence,  relied  on  at  the  hearing. 
—(yConnelly.  0' Calbghan,  7  I,  E.  R.  596,  (C.) 

4.  In  a  suit  to  carry  into  execution  the 
trusts  of  a  will,  a  receiver  will  not  be  ap- 
pointed over  the  lands  in  the  possession  of 
the  heir-at-law,  unless  he  admits  the  will ;  or 
until  it  is  proved  against  him. — Dobbin  v. 
Adams,  8  I.  E.  R.  157.    (R.) 

6.  An  agreement  to  reduce  rent  presumed 
from  the  receipt  of  the  reduced  rent,  which 
was  consistent  with  the  recital  in  a  settle- 
ment, though  during  the  greater  part  of  the 
period  a  tenant  for  life  received  the  rent ;  and 
the  reduction  was  held  to  extend  to  the  entire 
interest,  which  was  an  estate  for  lives  and  a 
term  of  years  in  remainder,  and  not  to  be 
confined  to  the  estate  for  lives. — Enraght  v. 
Houghton,  8  I.  E.  R.  274.    (C.) 

6.  An  issue  was  directed  by  this  Court  to 
try  whether  R.  was  a  lunatic  at  the  time  of 
the  execution  of  certain  instruments?  At 
the  trial,  a  memorial  of  a  deed,  executed  by 
R.  was  produced,  as  evidence  of  the  acts  of 
R.  The  deed  itself  was  not  produced,  nor 
was  the  non-production  of  it  accounted  for. 
Held,  on  a  motion  for  a  new  trial,  that  the 
memorial  was  properly  received  in  evidence. 

R.,  after  the  date  of  the  deeds,  was  found  a 
lunatic  under  a  commission.  Orders  and  a 
report  in  the  lunacy  matter,  containing  reci- 
tals and  statements  which  were  not  evidence, 
and  might  influence  the  jury  in  finding  their 
verdict,  were  sent  to  the  jury,  the  Judge  in- 
forming them  that  the  recitals  and  statements 
were  not  evidence  of  the  facts  contained 
therein,  and  cautioning  them  not  to  regard 
them.    The  Court  refused  a  new  trial  on  that 

f  round.— Creagh  v.  Blood,  8  I.  E.  R.  434;  2 
on.  &  L.  609.    (C.) 

7.  When  a  marriage  settlement  made  by 
the  husband*s  father  was  defective  on  its  face, 
in  omitting  any  limitation  after  the  life  estate 
of  the  husband  and  a  jointure  to  the  wife, 
whereby  the  reversion  would  extend  to  X., 
the  elder  brother  of  the  husband — a  correction 


of  the  settlement  was  refused  as  against  a 
judgment  creditor  of  X.,  though  sought  as 
soon  as  the  omission  was  discovered,  the  evi- 
dence of  the  intended  limitations  consisting 
of  a  letter  and  memorandum  from  the  lady's 
father,  and  conversations  with  the  settlor 
after  the  date  of  the  settlement,  the  draft 
being  lost,  and  the  solicitor  who  prepared  it 
being  unable  to  account  for  the  omission. — 
Milner  v.  J/.,  8  I.  E.  R.  488.    (C.) 

8.  A  Court  cannot,  without  proof,  presume 
an  agreement  on  the  ground  that,  if  there  was 
not  an  agreement,  there  was  fraud. — Siree  v. 
Kirwan,  9  CI.  &  F.  716. 

9.  The  answer  admitted  that  a  document 
was  of  the  purport  stated  in  the  bill,  but  re- 
ferred to  it  when  produced  and  proved.  Held, 
that  ptf.  was  not  entitled  to  read  from  the 
bill  the  statement  of  the  contents  of  the  docu- 
ment.— Bowling  v.  Legh,  9  I.  E.  R  418 ;  3  Jon. 
&L.  716.    (C.) 

10.  When  the  fact  of  bankruptcy  is  not  pmt 
in  issue  by  the  bill,  evidence  thereof  is  not 
admissible  at  the  hearing. — Archboldr.  Comrs. 
ofCLD.^  B.,  2  H.  L.  Cas.  440.— [Revg.  11 
I.  E.  R  187.] 

11.  The  bill  in  an  administration  suit  erro- 
neously stated,  in  respect  to  dates  and  other 
particulars,  agreements  for  leases  to  the  tes- 
tator, V.  His  heir-at-law,  in  his  answer, 
admitted  the  agreements  to  be  of  the  purport 
stated  in  the  bill,  but  for  greater  certainty 
referred  to  the  original  agreements  when  pro- 
duced. He  died.  The  suit  was  revived  as 
against  his  son  and  heir-at-law,  T.,  a  minor, 
who,  in  his  answer  (by  his  guardian)  to  the 
original  and  revived  bill,  also  admitted  the 
agreements  to  be  of  the  nature  set  forth.  A 
decree  directed  the  Master  to  take  an  account 
of  the  real  and  personal  estate  of  V.,  and  to 
state  whether  the  premises  agreed  to  be 
demised  to  him  formed  part  of  his  real  or 
personal  assets.  The  original  agreements 
were  not  produced  before  the  Master;  but 
T.,  in  his  charge,  filed  in  the  Master's  office, 
made  an  admission  similar  to  that  contained 
in  his  answer.  The  Master  by  his  report 
found  that  the  premises  formed  part  of  V.*s 
personal  estate.  To  that  report  T.  filed  ex- 
ceptions. 

After  tl;ie  cause  was  set  down  for  hearing, 
on  the  report,  exceptions,  and  further  direc- 
tions, T.*s  solicitor,  who  had  been  solicitor  for 
T.'s  father,  for  the  first  time  obtained  copies 
of  the  agreements.  Counsel  for  T.  mentioned 
at  the  hearing  that  the  agreements  differed 
from  the  description  given  of  them  in  the  bill, 
and  tended  to  show  that  Y.  took  a  freehold 
estate  in  the  premises.  Other  parties  in  the 
cause  objected  to  the  admission  of  the  ori- 
ginal agreements  in  evidence  in  opposition 
to  the  previous  admission  in  the  pleadings. 
The  Court  then  yielded  to  that  objection,  and 
overruled  the  exceptions ;  but  upon  a  special 
motion  being  afterwards  made — Held,  that  the 
Master  should  be  directed  to  review  his  re- 
port, and  that  T.  should  be  permitted  to  file  a 
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sapplemental  charge  in  the  office,  patting  in 
issue  the  original  agreements ;  bat  snoald  pay 
the  costs  of  the  motion,  and  the  costs  arising 
on  the  new  reference  to  the  Master. 

That,  before  the  decree  to  accoant,  T.  would 
hare  been  permitted  by  supplemental  answer 
to  rectify  the  erroneous  admissions ;  but  that, 
after  the  decree,  leave  to  file  a  supplemental  j 
answer  could  not  be  granted. — Carbery  t.  Car, 
2  I.  C.  R.  377 ;  2  I.  Jur.  25.    (C.) 

1.  Z.  upon  his  marriage  settled  a  sum  upon 
the  issue  of  the  marriage,  reserving  a  life 
use.  There  was  Issue  A.,  B.,  C,  D ,  and  E. 
A.  went  abroad,  and  never  was  heard  of  after 
the  20th  Oct.  1817.  Z.  by  will  left  all  his  per- 
sonal property  to  E.,  and  died  in  1824.  E. 
then  claimed  two-fifths  of  the  fund,  that  is, 
his  own  share  and  all  A.'s.  share,  which  he 
claimed  through  Z.  B.,  C,  and  D.  claimed 
each  one-fourth  of  the  entire  fund,  that  is, 
their  own  shares  and  a  distributive  portion  of 
A.'8,  the  seven  years  from  the  time  at  which 
A.  was  last  heard  of,  not  having  expired  till 
after  Z.'s  death. 

Upon  petition  for  distribution  of  the  fund, 
one-fifth  was  ordered  to  be  paid  to  each  of 
the  four  children.  The  remaining  one-fifth 
share  was  left  in  Court  until  evidence  could 
be  had  of  the  period  of  death. — Gore  v.  (?., 
61.  Jut.  202.    (R.) 

2.  v.,  by  lease  of  July  1789,  demised  lands 
to  P.,  for  three  lives.  The  lease  contained 
the  following  covenant : — "  And  I,  A.  V.,  do 
bind  myself,  my  heirs  and  assigns,  on  the  de- 
cease of  any  oi  the  above  mentioned  persons, 
to  put  in  another  person's  life  in  said  lease, 
the  said  P.,  his  heirs  or  assigns,  giving 
notice  in  twelve  months  of  the  decease  of 
said  life."  The  lease  became  vested  in  M., 
the  last  surviving  c.  q.  vie,  M.  died  in  Feb. 
1S56,  leaving  the  petitioner,  then  resident  in 
America,  and  who  had  no  communication  with 
his  family,  his  eldest  son  and  heir-at-law.  The 
petitioner's  younger  brother  claimed  as  heir- 
at-law  of  M. ;  and,  having  nominated  a  life, 
filed  a  cause  petition  for  specific  performance 
of  the  above  covenant.  That  petition  was 
dismissed,  the  present  petitioner  being  proved 
to  be  alive.  The  present  petition  was  filed  for 
the  same  purpose  in  July  1857.  Held^  that 
there  were  no  equitable  grounds  for  granting 
relief  against  the  omission  of  the  petitioner  to 
give  notice  of  the  decease  of  the  life  within 
twelve  months. 

Sembk — That  the  covenant  to  renew  did  not 
apply  to  the  decease  of  the  last  surviving  c.  a. 
me^^Murpky  v.  Jackson,  7  I.  C.  R.  502 ;  3  1. 
Jur.  N.  S.  288.  (C.A.)— [Affg  .7  I.  C.  R.  189; 
8  I.  Jur.  N.  S.  132.    (R.)J 

3.  A  cause  petition,  by  way  of  information 
and  bill,  should  state,  and  proof  should  be 
given  of,  the  individual  interest  of  the  person 
named  as  relator. — The  Attorney- General  v.  Le 
i/toi^e,  8  I.  C.  R.  437.    (R.) 

4.  A.,  seized  in  tail  of  K.,  and  other  lands, 
suffered  a  recovery  of  them  in  1834 ;  and  in 
1832,  devised  them.  In  1836,  A.  borrowed 
money  on  a  mortgage  of  K.,  and  on  a  collateral 


judgment.  On  that  occasion  a  disentailing 
deed  of  all  the  lands  was  executed,  and  en- 
rolled, by  which  A.  conveyed  all  the  lands  to 
the  use  of  himself  and  his  heirs.  HeUL,  that 
the  deed  was  a  total  revocation  of  the  will. 
On  the  occasion  of  the  mortgage,  the  lender's 
counsel  had  objected  to  the  recovery  which 
had  been  suffered  of  K.,  and  had  advised  that 
the  mortgage  should  be  enrolled.  QM(^e  — 
whether  that  opinion  was  admissible  as  evi- 
dence "i— Power  v.  P.,  9  I.  C.  R.  178.  (C.A.) 
3  I.  Jur.  N.  S.  379  ;  Dr.  Rep.  temp,  Napier  200. 
[Affirming  Rolls  decision :  7  I.  C.  R.  354.] 

5.  When,  after  a  decree,  material  evidence 
is  discovered,  and  a  supplemental  petition,  in 
the  nature  of  a  bill  of  review,  is  filed  to  vary 
the  decree,  the  supplemental  petition  ought 
to  be  set  down  to  come  on  before  the  Court 
of  Appeal  along  with  the  hearing  of  the  ap- 
peal from  the  original  decree.--Bar<on  v.  Samp' 
son,  10  I.  C.  R.  161.    (C.A.) 

6.  A  petitioner  is  not  entitled  to  read  from 
his  petition  the  statement  of  a  document,  to 
a  copy  of  which  the  petition  refers,  although 
no  affidavit  has  been  filed  by  the  respondent. 
—Talbot  V.  Hawikon,  14  I.  C.  R.  875.    QC.) 


XXXVm.  3.  b.  Declarations,  Admissions,  ^. 

7.  The  only  evidence  of  notice  (to  B.  a  sub- 
sequent mortgagee)  of  a  settlement  was  an 
affidavit  by  £.,  that  he  had  apprised  him 
thereof.  The  bill  charged  that,  before  the 
execution  of  the  mortgage,  B.  was  informed 
by  the  mortgagors  of  that  settlement.  Hdd, 
that  the  fact  of  notice  was  sufficiently  put  in 
issue  to  admit  this  evidence. — Stuart  v.  Feryu- 
son,  Hayes,  452.    (£.£.) 

8.  Conversations  in  the  nature  of  admissions 
cannot  be  read  in  evidence,  unless  they  have 
been  put  distinctly  in  issue. — Browne  y.  Cham" 
bers,  Hayes,  697.    (E.E.) 

9.  QMcere — ^Whether  the  evidence  of  a  wit- 
ness should  be  read,  who  deposed  to  an  admis- 
sion by  ptf .  that  he  had  abandoned  the  con- 
tract ;  the  fact  of  such  abandonment,  but  not 
the  admission  itself,  having  been  put  in  issue 
by  the  answer. 

The  principles  upon  which  the  Court  acts 
respecting  evidence  of  admissions  considered. 
—Garrett  v.  Earl  of  Bessborough,  2  I.  E.  R.  180  ; 
2Dr.  &Wal.  441.    (C.) 

10.  An  admission  which  goes  to  the  gist  of 
the  case,  must  be  put  in  issae  by  the  plead- 
ings, otherwise  evidence  of  it  cannot  be  re- 
ceived.— Earl  of  Donoughmore  v.  Cataneo,  Jon. 
&  Ca.  250.    (E.E.) 

11.  Evidence  cannot,  be  received  of  admis- 
sions made  by  a  party,  unless  those  admissions 
are  properly  put  in  issue  by  the  pleadings,  so 
that  he  may  have  an  opportunity  of  answering 
them. — Austin  v.  Chambers,  6  CI.  &  F.  1. — ^See 
3  Dr.  &  War.  178  ;  Dr.  Rep.  temp.  Sug.  85.  (C.)] 

12.  A  bill  of  revivor  against  the  executor  of 
a  deceased  party,  prayed  that  he  should  admit 
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assets,  or  for  an  acconnt.  The  executor 
admitted  assets  safficient  to  answer  ptf.*s 
demand,  if  any,  he  heing  advised  that  the 
ptf.  had  not  any  demand  against  the  assets. 
Beld,  not  a  sufficient  admission  of  assets,  and 
that  an  account  should  be  directed. — M*Tier- 
nati  V.  BfU,  3 1.  E.  R.  193.    (E.E.) 

1.  Whether  evidence  of  conversations  with 
the  parties,  or  those  under  whom  they  claim, 
which  are  not  specifically  put  in  issue  by  the 
pleadings,  will  be  received,  is  a  question  to  be 
decided  according  to  the  circumstances  of 
each  case.  There  is  no  inflexible  rule  upon 
the  subject. — 7^  Incorporated  Society  v.  llose, 
8I.E.  R.  267.    (C.) 

2.  Declarations  of  the  testator  contempo- 
raneous with  the  will  cannot  be  given  in 
evidence,  to  show  that  a  legacy  was  intended 
to  be  a  satisfaction  of  a  judgment  debt  of 
the  testator's.— i/o//  v.  Hill,  4  I.  E.  R.  27 ;  1 
Dr.  &  War.  94 ;  1  Con.  &  L.  120.    (C.) 

8.  The  bill  stated  a  deed,  which  was  ad- 
mitted by  answer.  On  a  hearing  on  bill  and 
answer,  the  ptf.  offered  to  read  a  deed  cor- 
responding with  that  stated  in  the  bill,  but 
which  had  not  been  identified  with  it.  Held, 
that  it  could  not  be  read. — Hughes  v.  Cowley, 
5.1.  E.  R.  688.    (E.E.) 

4.  Upon  the  trial  of  an  issue  directed  in 
the  cause,  to  ascertain  whether  the  child  was 
bom  alive  or  not,  evidence  was  given  of 
declarations  made  by  members  of  the  family 
shortly  after  the  child's  death.  Held,  that  this 
evidence  was  properly  receivable ;  and  that 
the  period  after  which  declarations  respecting 
matters  of  pedigree  cease  to  be  admissible 
in  evidence,  is  the  arising  of  a  controversy  re- 
specting those  matters,  not  the  existence  of 
tne  state  of  facts  out  of  which  that  controversy 
arises.— iJ«%  v.  Fitzgerald,  6  I.  E.  R.  336 ; 
Dr.  Rep.  temp,  Sug.  122.    (C.) 

6.  An  acconnt  stated  between  a  judgment 
debtor  and  his  creditor,  in  which  the  latter 
admits  payments  on  account,  and  a  balance  is 
struck  of  the  sum  due,  cannot,  after  the  death 
of  the  parties,  be  made  use  of  in  evidence,  as 
an  admission  against  interest,  to  prove  these 

5a3rments  against  third  persons. — Foster  v. 
VMahon,  11 1.  E.  R.  287.    (C.) 

6.  Any  documents  which  could  be  nsed  at 
law  as  admissions  to  prove  an  agreement 
pleaded,  may  be  nsed  in  evidence  in  equity 
tor  the  same  pifl*pose,  thuugh  not  noticed  in  the 
bill;  subject  to  enquiry  if  the  deft,  be  taken 
by  surprise.  Such  a  mode  of  proying  a  case 
may  affect  the  costs  of  the  suit. — Vrosbie  v. 
Thompson,  11 1.  E.  R.  404.    (C.) 

7.  A  testator  produced  an  executed  will  to 
another  person  to  whom  he  declared  its 
contents.  That  production  and  declaration. 
Held,  admissible  eyidence  to  prove  the  con- 
tents of  the  will. 

SembU — Those  declarations  woold  not  hare 
been  eyidence,  if  the  will  had  not  been  at  the 


same  time  produced  and  shown  to  such  per- 
son.— Haadcs  y.    Tottenham,  10  I.  Jur.  If.  S. 
1277.    (P.) 

8.  A  testator  burned  a  will,  and  afterwards 
made  declarations  that  he  had  revoked  it  by 
burning.  At NisiPrius — Held,  that  the  declara- 
tions were  inadmissible  to  prove  revocation. — 
Mullark^  v.  Mathews,  11  I.  Jur.  N.  S.  218. 

(P.)  

XXXVm.  4.  Parol  Evidence,  when  admitted, 

9.  Lands  being  resettled,  £2600  were  charged 
for  younger  children,  by  a  deed  reciting  that 
estates  were  charged  with  £1000  for  them 
under  a  previous  settlement,  which  really 
charged  the  lands  with  £2000.  Those  children 
claimed  both  sums.  Heid,  that  the  real  in- 
tention, if  it  had  been  to  charge  the  £2600  in 
addition  to  only  £1000,  should  have  been 
proved  by  parol  evidence. — Ruby  y.  Foot  and 
Beamish,  Beat.  Rep.  681 .    (C.) 

10.  Parol  evidence  held  not  admissible  to  show 
that  the  consideration  for  a  conveyance  of 
unsettled  property,  by  a  father  to  his  second 
son  (an  object  oi  a  power  of  appointment  in 
the  father's  marriage  settlement),  was  the  son's 
relinquishment  of  his  right  as  one  of  the  male 
issue  under  that  settlement. — Barron  r,  B.,  2 
Jones,  226.    (E.E.) 

11.  The  handwriting  of  a  party  to  a  bill  of 
exchange  cannot  be  proved  viva  voce  at  the 
hearing,  by  a  witness  who  has  been  examined 
in  the  cause. — G'Hara  y.  Creagh,  Long.  &  T. 
66.    (E.E.) 

12.  There  is  no  objection  to  correct  a  deed 
by  yerbal  evidence,  when  there  is  anything  In 
writing  beyond  the  verbal  evidence  to  go  by. 
But  when  there  is  nothing  but  the  recollec- 
tion of  witnesses,  and  the  deft,  by  answer' 
denies  the  case  set  up  by  the  ptf.,  the  ptf.  ap- 
pears to  be  without  remedy. 

The  cases  of  Booker  v.  AOen,  WeaU  y.  /Wee, 
and  Lloyd  v.  Harvey  (2  Russ.  &  M.  261),  in- 
troduce a  new  rule  upon  the  subject  of  the 
admissibility  of  parol  evidence,  which  is  not 
consistent  with  the  previous  authorities,  and 
ought  not  to  be  followed. — Hall  y.  Hill,  4 1.  E. 
R.27.    (C.) 

13.  Admission  by  parol  not  admissible  to  re- 
but the  defence  of  the  Statute  of  Limitations. 
— Incorporated  Society  v.  Richards,  1  Dr.  &  War. 
267 ;  1  Con.  &  L.  68 ;  4  L  E.  R.  177.    (C.) 

14.  An  agreement  was  entered  into  in  1786, 
for  a  lease  of  eleven  twenty-one  parts  of  lands 
for  999  years ;  and  a  lease  was  executed  con- 
formably to  the  agreement.  After  some  liti- 
gation between  the  representatiyes  of  the 
lessor  and  those  of  the  lessee,  it  appeared 
that  the  lessor  had  power  to  demise  only  six 
twenty-one  parts  of  the  lands.  Articles  of 
agreement  were  entered  into  by  them  in  1839, 
by  which  it  was  agreed,  that  a  lease  of  the  six 
twenty-one  parts  should  be  granted  for  the 
residue  of  the  original  term,  and  that  a  new 
lease  of  the  ^vt  twenty-one  parts  should  be 
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granted  for  a  similar  term,  **  both  rents  to  be 
p«id  over  and  abore  all  charges  and  deduc- 
tions except  quit  and  crown  rents/'  By  the 
lease  of  the  six  twentv-one  parts  the  tenant 
was  made  liable  to  the  amount  of  the  tithe 
rentcharge,  in  addition  to  the  rent ;  but  by 
lease  of  the  live  twenty-one  parts,  the  rent 
was  reserved  in  the  words  of  the  articles. 
There  was  no  provision  as  to  the  rentcharge. 
The  lessor  filed  his  bill  to  have  that  latter  lease 
corrected,  by  adding  the  amount  of  the  rent- 
charge  to  the  rent;  and  tendered  parol 
evidence  to  show  that  such  was  the  agreement, 
and  that  it  had  been  omitted  from  the  article 
in  consequence  of  a  mistake  as  to  the  tenant's 
Hability  under  the  1  &  2  Vic,  c.  119.  Held, 
that  parol  evidence  could  not  be  admitted  to 
show  what  was  the  intention  of  the  parties. — 
Davis  v.  Fitton,  4  I.  E.  R.  612 ;  2  Dr.  &  War. 
225.    (C.) 

1.  In  1836,  J.  effected  upon  his  life  two 
policies  of  insurance,  which  in  that  year  he  as- 
signed by  deed  to  V.,  the  ptf.,  a  practising 
physician,  whose  patient  J.  then  was.  That 
deed  recited  that  J.  stood  indebted  to  V.  in 
jC20  for  professional  services  rendered  by  him 
to  J.,  who  was  unable  to  pay  that  sum ;  and 
stated  the  consideration  to  be  ''  the  said  sum 
of  £20,  so  due,  &c.,  and  also  the  further  sum 
of  10s."  In  1837,  J.  died.  His  widow,  becom- 
ing his  personal  representative,  declined  to 
concur  with  V.  in  giving  the  company  the 
necessary  receipt.  This  suit  was  instituted 
against  her,  as  J.'s  widow  and  administratrix, 
for  an  account,  and  to  compel  her  to  give  the 
company  a  proper  receipt. 

She,  by  her  answer,  denied  that  the  con- 
sideration money  mentioned  in  the  assignment 
had  ever  been  paid;  and  insisted  that  the 
transaction  was  invalid,  and  could  not  be 
supported,  because  the  relation  subsisting 
between  the  parties,  and  the  exercise  of  un- 
due influence,  rendered  it  contrary  to  public 
policy. 

The  ptf.  offered  evidence  to  prove  that  £11 
was  in  fact  paid jit  the  time  of  the  execution 
of  the  deed ;  and  that  the  residue  of  the  con- 
sideration money  had  then  been  due  for  past 
services  as  a  physician.  The  Court  rejected 
the  evidence,  and  dismissed  the  bill,  with 
costs.  —  Aheame  v.  Hogan,  Dr.  Rep.  temp. 
Sugden,  310.    (C.) 

2.  A.,  B.,  and  C.  were  tenants  of  lands.  A. 
took  a  lease  of  the  entire  in  the  common  form, 
describing  them  as  in  possession  of  A.,  B., 
and  C.  It  was  alleged  that  he  took  the  lease 
upon  trust  for  the  benefit  of  B.  and  C.  as  to 
the  portions  in  their  possession.  He  subleased 
to  B*.  his  portion,  subject  to  special  covenants; 
and  allowed  C.  and  his  representatives  to 
continue  in  possession,  paying  him  the  same 
acreable  rent  he  was  himself  subject  to.  They 
paid  the  tithe  rentcharge.  Parol  acknow- 
ledgments were  proved  by  A.,  that  he  would 
execute  a  lease  to  C.  when  called  on;  and 
that  the  original  lease  was  as  good  for  the 
occupiers  as  for  himself.  In  his  will  he  de- 
vised the  profit  rents  of  the  other  parts ;  but 
did  not  notice  the  part  in  possession  of  C.'s 


representatives,  and  they  were  evicted  by  his 
heir.  Hddy  that  there  was  no  trust  or  contract 
to  give  C.  an  estate  in  the  lands,  which  could 
be  enforced  in  equity. — Donohoe  v.  Conrahy,  8 
I.  E.  R.  679 ;  2  Jon.  &  L.  688.    (C.) 

3.  B.  a  creditor,  signed  to  S.  a  letter  of  li- 
cense, which  would  suspend  his  debt;  but 
verbally  stipulated  that  he  would  not  be  bound 
unless  all  S.'s  creditors  signed.  Several  did 
not  sign.  A  commission  of  bankruptcy  hav- 
ing been  sued  out  by  B.,  an  issue  was  directed 
to  try :— Whether  the  letter  bound  him  ?  The 
jury  found,  that  it  did  not;  but  that  the  con- 
dition annexed  to  his  signature  had  not  been 
communicated  to  other  creditors,  who  signed 
when  and  after  B.  signed.  The  Court  refused 
to  supersede  the  commisson.  H«/d^  that  without 
deciding  whether  the  parol  evidence  had  been 
properly  received,  the  order  was  conclusive 
against  another  petition  to  supersede  on  the 
same  grounds. 

On  a  re-hearing — Hddj  that  the  order  was 
correct.—//!  re  Semple,  12  I.  E.  R.  838.    (C.) 

4.  A.  in  1838  devised  his  real  estates  at 
M.  to  his  nephew,  and  bequeathed  legacies 
amounting  to  £8000  to  other  persons.  The 
legacies  were  primarily  charged  upon  the 
moneys  which  might  be  in  bank  to  A.'s  credit 
at  his  death.  In  1839  the  nephew,  in  compli- 
ance with  A.'s  express  desire,  purchased  real 
estates  at  C.  A.,  out  of  moneys  standing  to 
his  credit  in  the  bank,  lent  the  purchase- 
money  to  the  nephew,  who  shortly  afterwards 
repaid  it  in  part ;  but  a  balance  of  £7700  still 
remained  due  to  A.  By  a  codicil  in  1840,  A. 
reciting  that  he  had  devised  real  estates  to 
his  nephew,  charged  them  with  £8000,  with 
interest  at  the  rate  of  £5  per  cent,  from  his 
decease  ;  and  directed  that  £8000  and  interest 
to  be  paid  to  his  executors  within  six  months 
from  his  decease,  to  pay  off  legacies  named 
in  his  will.  Held,  that  parol  evidence  was 
admissible  of  facts  showing  that  A.  stood  in 
loco  parentis  to  the  nephew ;  and  also  to  show 
the  circumstances  attendant  upon  the  purchase 
of  the  estates  at  C. ;  that  the  nephew  being 
unable  to  repay  the  balance  of  £7700,  A.  re- 
fused to  accept  a  security  from  him  for  it, 
but  instead  thereof,  directed  his  own  solicitors 
to  prepare  a  codicil,  charging  £8000  upon  the 
estates  at  M.,  which  sum  was  to  be  applied 
towards  the  purposes  to  which  he  had  by  will 
directed  a  similar  sum  formerly  in  cash  at 
bank  to  be  applied ;  in  consequence  of  which 
direction  the  codicil  executed  by  him  in  1840 
was  prepared. 

That  these  facts  amounted  in  equity  to  a 
release  by  A.  of  the  debt  of  £7700  due  to  him 
from  the  nephew,  and  that  the  charge  of 
£8000  upon  the  estates  at  M.  must  be  consi- 
dered as  substituted  for  that  debt. 

The  Court  admitted  the  parol  evidence,  not 
for  the  purpose  of  construing  the  will  or 
codicil,  but  to  ascertain  whether  or  not  the 
£7700  was  a  debt  due  to  A.  at  his  death. 

5««6/e— The  dictum  of  Wigram,  V.  C,  in 
Cross  V.  Sprigg  (6  Hare  552),  that  if  a  debt 
be  not  released  at  law  it  cannot  be  considered 
as  released  in  equity,  is  not  sustainable. — 
He^  V.  Aldworth,  13  I.  E.  R.  406.    (C.) 


924 


[PRACTICE^EVIDENCE.] 


1.  When  an  agreement,  to  sell  a  leasehold, 
is  silent  respecting  prodnction  of  the  lessor's 
title,  parol  testimony  is  admissible  to  proTe 
facts  constituting  a  waiver  by  the  vendee  of 

Srodaction  thereof. — Wright  t.  Griffith^  1 1.  C. 
L696.    (C.) 

2.  In  a  snit  for  specific  performance  of  an 
agreement  which  was  taken  out  of  the  Statute 
of  Frauds  by  part  performance,  the  petitioner 
having  pleaded  an  agreement  in  writing  which 
omitted  to  state  the  term  of  the  lease  to  be 
made — Held,  that  parol  evidence  should  not 
be  received  to  supply  the  term. 

Semble — A|  purchaser  for  valuable  considera- 
tion without  notice  prior  to  his  purchase,  who 
afterwards  receives  express  notice,  is  not- 
withstanding entitled  to  register  his  deed ; 
and  obtain  all  the  benefits  of  the  Registry 
Acta,—IU(kHck  v.  Glennon,  6  I.  Jur.  89.    (C.) 

8.  A.  and  B.  became  sureties  for  C,  and 
were  sued  for  his  default.  A.  procured  the 
amount  sued  for,  on  the  security  of  a  mort- 
gage from  A.,  and  a  judgment  against  B. 
The  mortgage  was  paid  off  by  A.,  who  ob- 
tained an  assignment  of  the  judgment ;  re- 
gistered it  as  a  mortgage  against  lands  of  B. ; 
and  filed  a  petition  for  foreclosure  and  sale. 

B.  by  his  discharge  set  up  a  defence  that  he 
became  surety  on  A.*s  promise  to  indemnify 
him  from  all  loss.  Held,  that  parol  evidence 
was  admisible  to  prove  the  contract  to  in- 
demnify, as  it  was  to  rebut  the  equity  on  which 
the  petition  was  founded. 

Semble — Such  a  contract  of  indemnity  is  not 
within  the  Statute  of  Frauds,  and  need  not  be 
in  writing. 

Heldy  that  the  defence  might  be  relied  on 
without  filing  a  cross  petition. — Roe  v.  22., 
61.  C.  R.490.    (R.) 

4.  A.,  by  will  left  to  F.  M.  F.,  "  and  to  his 
sister,  M.  F.,  my  grand-daughter,  share  and 
share  alike,  M.  F.  now  living  in  France,  with 
her  uncle  M.,"  all  his  estates;  M.  F.  was  not 
then  living,  nor  had  ever  lived ;  while  her  sister, 

C.  F.,  was  then  living,  and  had  lived  for  some 
time  with  the  uncle,  M.  Held,  that  extrinsic 
evidence  was  admissible  to  explain  the  ambi- 

?^uity  in  the  will ;  that  there  was  not  such  a  per- 
ect  balance  of  probabilities,  as  to  suspend  the 
action  of  the  Court. 

That  the  name  should  control  the  descrip- 
tion, and  that  M.  F.  was  therefore  entitled. — 
In  re  Pknkefs  Estate,  11  I.  C.  R.  361.  (L.E.C.) 

5.  By  an  agreement  in  writing,  A.  agreed  to 
let  to  B.  a  slip  of  ground,  '*  bounded  on  the 
north  by  a  road  dividing  said  lot  from  Mr. 
T.'s  holding.**  At  the  corner  of  the  agree- 
ment, under  the  signature,  was  the  following 
memorandum,  signed  with  B.*s  initials : — 
"  The  little  angle  at  the  road,  opposite  to  T.*s, 
to  be  added  to  the  road.**  The  little  angle 
was  at  the  south  side  of  T.*s  road.  The  lease 
executed,  in  pursuance  of  the  agreement, 
stated  the  lot  to  be  bounded  *^on  the  north 
by  a  road  dividing  said  lot  from  Mr.  T.*s 
holding  ;**  and  referred  to  a  map,  which  erro- 
neously described  T.*s  road  as  a  straight  line, 
instead  of  a  curve,  and  did  not  contain  the 


memorandum  at  foot  of  the  agreement.  MeU, 
that  parol  evidence  was  not  admiisible  to 
show  the  intention  that  the  angle  should 
be  excluded  from  the  lease. — Grav  v.  BosweUj 
18  I.  C.  R.  77.  (R.)—lSee  s.  c,  8  L  Jur.  N.  S. 
81.    (C.A.)] 

6.  In  1845,  v.,  by  will  settled  his  estates  on 
A.,  and  his  issue ;  then  on  B.  and  his  issae. 
In  1854,  v.  made  another  will,  settling  the 
estates  first  on  B.  and  his  issue ;  then  on  A. 
and  his  issue ;  and  in  1858,  executed  a  codicil 
to  the  will  of  1845,  which  he  mistook  for  that 
of  1854,  commencing  thus :  *'  This  is  a  codicil 
to  the  above  will.**  Held,  that  parol  evidence 
was  inadmissible  to  prove  the  mistake ;  that 
the  will  of  1845  was  revived;  and  that  it, 
together  with  the  codicil,  formed  V.'s  last 
will.— /»  the  GoodM  of  StwotU,  7  I.  Jur.  N.  S. 
825.    (P.) 

7.  In  the  West  Indies,  a  testator  executed 
a  will  attested  by  three  witnesses ;  and  there- 
by gave  several  legacies  in  blank  sums ; 
appointed  K.^ residuary  legatee;  named  foor 
executors ;  and  revoked  all  former  wills. 
&d^,  that  parol  evidence  was  inadmissible 
to  prove  a  plea  that  the  will  was  only  de- 
liberative and  imperfect.  Demurrer  to  snch 
plea  allowed. 

On  this  point  the  same  rules  apply  to  wills 
of  real  and  of  personal  estate. 

A  testator  described  himself  as  of  L.  in 
Ireland,  at  present  at  St.  D.  in  Grenada. 
He  died  at  St.  D.  The  Court  assumed  that 
Ireland  was  his  domicile. 

To  raise  the  point,  the  question  of  domicile 
should  be  pleaded,  as  well  as  the  law  of 
Grenada,  if  different  from  that  of  Ireland. — 
Kennedy  v.  Kelly,  7 1.  Jur.  N.  S.  326.    (P.) 

8.  All  the  persons  entitled  to  the  lessee's 
interest  should  be  made  parties,  in  suits  for 
renewal  of  the  lease.  One  of  the  lives  in  the 
renewal  was  described  as  '*  B.  C,  the  younger, 
son  of  B.  C,  of  Sion,  aged  fifteen  years, 
or  thereabouts.**  There  were  two  persons  of 
the  name  of  B.  C. ;  one,  the  eldest  son  of  H.  C, 
of  Sion,  and  who  was  fifteen  years  old ;  the 
other,  the  fourth  son  of  B.  C,  of  Kildalvin,  who 
was  nine  years  old.  Held,  on  the  evidence, 
that  the  latter  was  the  c.  q.  vie. 

The  tenant  having  tendered  the  renewal 
fine  and  interest  from  the  death  of  the  former, 
without  objection  on  that  ground  on  the  part 
of  the  landlord — Held,  that  the  tender  was 
sufficient  to  save  a  forfeiture  under  the  Te- 
nantry Act. 

There  is  no  general  rule  as  to  what  shall  be 
deemed  reasonable  time  for  payment  of  the 
renewal  fines. 

The  Court  granted  a  renewal  when  a  tender 
had  been  made  just  within  six  months  of  the 
demand,  there  being  no  fraud  on  the  part  of 
the  tenant,  and  no  circumstance  to  establish 
default,  except  the  lapse  of  time. 

Advertisements  in  the  Gazette,  &c.,  under  the 
2nd  sec.  of  the  Tenantry  Act,  are  not  a  suffi- 
cient demand,  when  the  head  rent  is  paid  to 
the  landlord  by  an  agent  for  the  tenants. 
Such  agent  ought  to  be  served  with  notice,  if 
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the  landlord  shall  find  any  difficulty  in  dis- 
coverinc  his  tenants  or  their  assigns. 

SemJbie — A  demand  of  a  renewal  fine  inser- 
ted in  the  Gazette^  under  the  second  sec.  of 
the  Tenantry  Act,  shall  not  he  deemed  to 
hare  heen  made  on  the  day  of  the  publica- 
tion of  the  first  adrertisement. 

Costs  given  to  a  respondent  in  a  decree  for 
renewal  of  a  lease. — Coldough  v.  Smyth,  14  I. 
C.  R  127.    (B.; 

1.  In  an  injunction  suit  to  restrain  respond- 
ent from  destroying  a  hedge,  parol  evidence 
is  not  admissible  to  prove  that  the  contract 
was,  that  the  hedge  should  be  maintained  as 
an  ornament. — Armstrong  v.  Courtenay,  15 1.  C. 
B.  138.    (B.) 

2.  One  of  the  lives  in  a  renewal  of  1803 
was  described  as  ''*■  B.  C.  the  younger,  son  of 
B.  C.  of  Sion,  aged  fifteen  years,  or  therea- 
bouts.*' There  were  two  persons  of  the  name 
of  B.  C;  one,  the  eldest  son  of  H.  C.  of  Sion, 
who  was  proved  by  reputation  to  have  been 
then  fifteen  years  old ;  the  other,  the  fourth 
son  of  B.  C,  of  Rildalvin,  who,  as  proved  by 
the  inscription  on  his  tombstone,  was  then 
nine  years  old.  Held,  that  neither  reputation 
nor  the  inscription  was  admissible  to  prove 
the  ages  of  the  parties. 

That,  in  the  absence  of  evidence  of  mu- 
tual mistalie  of  the  executing  parties  to  the 
renewal,  B.  C,  the  son  of  B.  C,  must  be 
taken  to  have  been  the  cestui  que  vie. — Col- 
dough V.  Smyth,  15  I.  C.  B.  347.  (B.)— [Affd.: 
ibid,Sde,    (CJl.)] 


XXXVIII.  6.  Onus  Probandi, 

8.  A  rent,  which  was  to  cease  upon  pay- 
ment of  a  sum  of  money,  was  charged  upon 
and  payable  out  of  several  denominations  of 
land.  Evidence  showed  that  it  had  not  been 
paid  by,  or  demanded  from  the  owners  of  one 
of  those  denominations  for  upwards  of  a 
century.  There  was  not  any  evidence  that 
the  rent  had  not  been  regularly  paid  out  of 
•the  other  denominations.  HeUi,  that  the 
Court  would  not  presume,  either  that  the 
redemption  money  was  paid,  or  that  that  por- 
tion of  the  land  had  been  released. —  Warren 
V.  Bateman,  Fl.  &  K.  448.     (B.) 

4.  In  a  suit  by  children  to  enforce  payment 
of  their  portions,  their  legitimacy  was  ques- 
tioned by  the  next  tenant  for  life,  a  deft.,  but 
a  marriage  de  facto  was  established.  Held, 
that,  a  marriage  de  facto  having  been  once 
established,  it  lay  on  the  party  impeaching 
the  marriage  to  show  that  it  was  illegal  and 
void.— P/cr«  V.  Tuite,  1  Dr.  &  Wal.  279.    (C.) 

5.  Althougli  the  recital  or  receipt  in  a  deed 
is  prima  facie  evidence  of  the  payment  of  the 
consideration,  yet  if  the  Court  comes  to  the 
conclusion  that  the  consideration  has  not 
been  paid,  and  directs  an  enquiry  upon  the 
subject,  the  onus  of  proving  the  payment  lies 
upon  the  party  insisting  that  it  has  been 
paid.— Cro/y  v.  O'Callaghan,  6  I.  E.  B.  82. 
(E.E.) 


6.  An  application  of  a  third  person  that  a  re- 
ceiver should  pass  his  account,  and  applicant 
have  liberty  to  attend  in  the  office  on  the 
passing  of  it,  refused ;  no  special  ground  for 
such  application  having  been  shown. — Colbum 
V.  Co<^er,  8  I.  E.  B.  510.    (E.E.) 

7.  If  there  be  a  contest  between  a  party 
to  a  suit  and  a  solicitor,  as  to  the  authority 
given  to  the  latter,  the  Court  will  decide 
against  the  solicitor,  unless  he  has  a  written 
authority.— JSc<%  v.  Smith,  8  I.  E.  B.  667. 
(B.) 

8.  A.  invested  money  in  stock,  in  the  joint 
names  of  himself  and  his  daughter.  After 
his  death,  a  trust  for  the  benefit  of  a  third 
person  was  sought  to  be  fastened  on  the  stock. 
Held,  that  the  onus  was  cast  on  that  person  to 
rebut,  by  clear  evidence  the  legal  presump- 
tion in  favour  of  the  child*,  and  to  show  that 
A.'s  intention  was,  at  the  period  of  the  invest- 
ment, to  nffix  that  trust  upon  the  fund. — 
Snowe  V.  Darcy,  4  I.  Jur.  165.    (C.) 

9.  In  interest  cases,  when  legitimacy  Is 
disputed,  the  onus  of  proof  lies  on  the  party 
alleging  legitimacy. — Corcoran  v.  Duggan,  9  t 
Jur.  N.  S.  18.    (P.) 

10.  Goods  were  shipped  for  conveyance,  tor 
a  freight  agreed  upon,  to  a  port.  After  the 
bills  of  lading  had  been  signed,  and  before 
the  ship  sailed,  the  shippers  became  banlurupt. 
Held,  that  their  assignees  could  not  insist 
upon  re-delivery  of  the  goods,  except  upon 
paying  the  freight,  and  indemnifying  the 
master  of  the  ship  against  all  claims  respect- 
ing the  bills  of  lading ;  and  that  the  messen- 
ger's possession  of  the  goods  under  the  Court's 
search-warrant  does  not  change  the  onus  of 
proof,  or  entitle  the  assignees,  when  the  Court 
has  re-delivered  the  goods  to  the  master  of 
the  ship,  to  cast  upon  him  the  duty  of  im- 
peaching, at  the  port  of  destination,  the  title 
of  the  holders  of  the  bills  of  lading. 

Quoere — Has  the  Court  of  Bankruptcy  in 
Ireland  jurisdiction  to  issue  a  search-warrant 
respecting  goods  which  are  on  the  premises  of 
a  third  party  in  England  ? — In  re  Webster,  10 
I.  Jur.  N.  S.  17.    (B.) 


,XXXVin.  6.  Entry  of  Evidence  as  Read. 

11.  In  an  undefended  ciase  the  proofs  shall 
be  entered  as  read,  and  ptf.  shall  take  such  a 
decree  as  he  can  abide  by. — Raymond  y.Evans^ 
Long.  &  T.  682.    (E.E.) 

12.  The  bill  prayed  an  account  of  what 
might,  without  wilful  default,  have  been  re- 
ceived. The  case  was  opened  as  if  only  a 
simple  account  was  sought.  Evidence  of  wil- 
ful default  was  admitted,  notwithstanding  the 
general  rule,  that  evidence  cannot  be  entered 
to  support  a  case  which  has  not  been  opened. 
^Crawford  v.  O'SuUivan,  2  Con.  &  L.  410.  (C.) 

13.  Objections  to  the  reading  of  documents, 
on  the  ground  that  they  have  not  been  proved 
as  against  the  objecting  party,  must  be  made 
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when  the  docaments  are  tendered.  This  mle 
applies  equally  in  the  case  of  a  minor  and  in 
that  of  an  adult  deft. — Stoughton  v.  Crosbie,  5 
L  E.  R.  451.    (E.E.) 

1.  It  is  improper  to  examine  in  chief  touch- 
ing particular  items  of  the  account,  the  deft, 
beine  an  accounting  party ;  or  to  examine  in 
chief  touching  particular  acts  of  wilfol  de- 
fault in  not  receiving  rents,  the  deft,  being 
bound  to  account  for  wilful  default  simply  by 
reason  of  the  nature  of  his  relation  to  the  pti. 
Such  evidence  may,  however,  be  entered  as 
read  ;  but  the  ptf.  must  pay  the  deft,  its  costs. 
— Hamilton  Y,  M'Cormick,  8  Jon.  &  L.  1B3.  (C.) 


XXXVIII.  7.  Further  Evidence:  when  Admitted 
after  Publication;  or  on  Appecd,  or  Be- 
hearing, 

[Sec  cUso  Peactice,  IV.  5.] 

2.  Publication  passed  without  the  deft.'s 
having  examined  anv  witnesses.  On  the  affi- 
davit of  the  deft,  that  persons  named  were 
necessary  and  material  witnesses  to  be  ex- 
amined ;  that  he  could  not  otherwise  proceed 
to  hearing ;  and  that  neither  he  nor  his  soli- 
citor had  read  or  had  any  knowledge  of  the 
evidence  for  the  ptfs. ;  the  Court  permitted 
the  deft,  to  examine  under  terms,  being  un- 
willing to  exclude  material  evidence. — Butler 
v.  Troif,  7  I.  E.  R.  70.    (R.) 

8.  Reference  to  enquire  what  was  due  for 
rent,  fines,  &c.,  pursuant  to  the  provisions  of 
a  bishop's  lease;  whether  interest  thereon 
had  been  customarily  payable  on  the  fines; 
and,  if  so,  what  amount  was  due  ? 

The  Master  found  a  sum  due  for  interest ; 
but  reported  that  no  evidence  had  been  laid 
before  him  with  respect  to  the  custom.  The 
report  was  excepted  to  on  this  ground,  but 
confirmed  at  the  Rolls.  On  appeal — Held, 
that  a  lease  set  forth  in  the  schedule,  showing 
that  interest  was  payable,  was  evidence  to 
sustain  the  finding ;  and  that  the  decision  at 
the  Rolls  was  right. — Brabazon  v.  The  Earl  of 
Lucant  2  I.  Jur.  57.    (C.) 

4.  On  appeal,  this  Court  will  allow  affi- 
davits to  be  used  which  were  not  used  on  the 
motion  in  the  Court  below.  They  are  inad- 
missible, if  made  by  the  party  who  moved  at 
the  'RoUs.—Stradbrookf  Lord,  v.  Fitzpatrick,  3 
I.  Jur.  130.    (C.) 

5.  The  question,  on  a  reference  to  enquire 
whether  timber  be  essential  to  the  possession 
and  enjoyment  of  an  estate,  is  one  partly  of 
fact,  and  partly  of  opinion  and  taste ;  the  end 
of  the  enquiry  being,  to  ascertain  whether, 
though  in  respect  of  its  intrinsic  value,  its 
loss  may  admit  of  pecuniary  compensation, 
its  adventitious  value  as  an  ornament  to  the 
estate  be  not  so  material  as  that  it  may  reason- 
ably be  supposed  that  without  it  the  purchaser 
would  not  have  entered  into  the  contract  at 
all. 

When  the  timber  grew  on  a  comparatively 
small  portion  of  the  estate,   detached  from 


the  demesne,  and  not  in  view  of  the  mansion- 
house,  pleasure  grounds,  or  avenues,  and  the 
Master  reported  that  it  was  not  essential  to 
the  possession  and  enjoyment  of  the  estate, 
though  there  were  conflicting  affidavits  as  to 
whether  it  was  ornamental  or  not,  the  Court 
(reversing  the  order  of  the  M.  R.)  refused  to 
send  back  the  report  to  be  re-considered  on 
further  evidence. 

A  motion  to  vary  a  Master's  report  waa 
directed  to  stand  over  for  further  affidavits. 
Held,  that  a  party  who  had  filed  an  affidavit 
could  not,  on  appeal  from  the  order  made  on 
the  further  affidavits,  object  to  the  admission 
of  them  as  irregular  and  contrary  to  the  prac- 
tice of  the  Court. — Stewart  v.  Conyngham,  8  L 
C.  R.  104.    (C.) 

6.  The  Court  will  not  in  general  admit  affi- 
davits not  used  before  the  Masters  on  appeals 
from  orders  made  by  them  in  cases  referred 
under  the  Ch.  Reg.  Act,  s.  15,  especially  when 
they  refer  to  matters  not  put  in  issue  by  the 
petition  or  discharge. 

In  this  case  such  affidavits  were,  by  consent, 
admitted.— Jrw«i7iViii  v.  Canijffe,  4  L  C.  R.  399. 
(R.) 

7.  Upon  an  affidavit  being  made  that  it  is 
necessary  to  file  further  affidavits  for  the 
hearing  of  a  cause  petition,  the  Court  will 
give  permission  to  file  them,  though  the  cause 
is  in  the  list  for  hearing.  This  permission 
will  be  granted  reluctantly,  and  if  there  be 
great  delay,  the  parties  will  not  get  the  costs. 
— Guinness  v.  G.,  6  I.  Jur.  85.    (K.) 

8.  On  a  re-hearing,  documentary  evidence, 
not  offered  at  the  original  hearing,  may  be 
received.  Depositions  for  anything  more  than 
identifying  such  documentarv  evidence  can- 
not be  given. — Johnson  v.  Midland  Gt.  W,  of 
Ireland  ify.  Co.,  5  I.  C.  R.  264.  (C.)— [5e« 
8.  c,  6  H.  L.  Cas.  798 ;  4  Jur.  N.  S.  648.] 

9.  On  a  question  as  to  portions,  settled  sub- 
ject to  appointment  by  marriage  settlement, 
articles  entered  into  on  the  marriage  of  one  of 
the  objects  of  the  appointment  were  read  in  evi- 
dence in  the  Court  of  Chancery,  though  they 
had  not  been  mentioned  in  the  schedule  of 
evidence  used  before  the  Master,  nor  given  in 
evidence  at  the  Rolls. — Simpson  v.  Frew,  5  L 
C.  R.  617;  1  I.  Jur.  N.  S.  222.    (C.) 

10.  The  Lord  Chancellor  has  not  jurisdiction 
to  entertain  an  application  for  liberty  to  use 
new  evidence  upon  a  re-hearing  of  a  cause 
before  the  Court  of  Appeal. 

Such  evidence  must  be  put  in  issue  by  • 
supplemental  petition,  in  the  nature  of  a  Dill 
of  review,  and  the  application  for  liberty  to 
file  such  petition  must  be  made  at  the  Rolls 
Court. — Barton  v.  Sampson,  8  1  Jur.  N.  S.  71. 

CC.) 

11.  A  supplemental  petition,  in  the  nature 
of  a  bill  of  review,  on  newly  discovered  facts, 
cannot  be  maintained,  when  those  facts  would 
not,  if  previously  known,  have  influenced  the 
decree  complained  of ;  but  would  merely  have 
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induced  the  complainant  to  take  a  different 
coarse  in  the  original  sait. — NoMm  t.  Peard, 
10  I.  C.  K.  233.    (C.) 


Xxxvm.  8.  Evidence  before  Master, 
[«Se€  also  Practice,  IV.  5,  on  Appeal.] 

1.  It  is  improper  to  examine  in  chief  touch- 
ing particular  items  of  the  account,  the  deft. 
being  an  accounting  partj ;  or  to  examine  in 
chief  touching  particular  acts  of  wilful  de- 
fault in  not  receiving  rents ;  the  deft,  being 
bound  to  account  for  wilful  default  simply  by 
reason  of  the  nature  of  his  relatiob  to  the 
ptf .  Such  evidence  may,  however,  be  entered 
as  read ;  but  the  ptf.  must  jasj  the  deft,  the 
costs  of  if. — Hamilton  v.  M^Cormick,  3  Jon.  & 
L.  183.    (C.) 

2.  On  a  reference  under  a  decretal  order  in 
a  general  cause  petition,  the  Master,  on  a 
sununons  on  charge  and  discharge,  directed, 
amongst  other  things,  that  the  parties  respec- 
tively should  prove  their  case  by  affidavit  or 
otherwise ;  the  last  affidavit  to  be  filed,  and 
publication  to  pass  on  the  day  month  from 
the  date  of  the  order :  thereupon  to  re-enter 
the  summons.     Both  parties  filed  affidavits 
within  the  time ;  but  the  respondent  failed  to 
prove  his  case  at  the  hearing,  which  was  ad- 
journed to  enable  him  to  apply  to  give  further 
evidence.     On  motion  grounded  on  the  pro- 
ceedings in  the  cause,  but  not  on  affidavit — 
UeltL.  that  the  respondent,  his  wife,   and  a 
third  witness,  should  be  examined  viva  voce 
before  the  Master,  on  the  respondent's  behalf; 
and  that  the  petitioner  should  be  cross-ex- 
amined.— Corbett  V.  Haves,  4  I.  Jur.  N.  S.  1. 
(M.O.) 

8.  Evidence,  rejected  by  the  Master  in  the 
early  stages  of  a  suit,  cannot  be  used  upon 
appeal,  nor  can  its  rejection  be  questioned, 
unless  that  rejection  be  a  ground  of  appeal. — 
In  re  M'Kenna*s  Estate,  6  I.  Jur.  N.  8.  380. 
(C.A.) 

4.  On  appeal  the  Court  may  admit  docu- 
mentary evidence  which  was  not  before  the 
Master  when  he  made  the  decretal  order  ap- 
pealed against. 

The*  Court  has  jurisdiction  to  review  a 
Master's  decision  respecting  what  evidence  is 
admissible  under  the  Ch.  Beg.  Act,  s.  13. 

The  practice  in  the  Masters*  offices  under 
that  section  is  irregular.  The  Master  should 
order  books  of  account  to  be  received  as/m'ma 
facie  evidence :  items  capable  of  independent 
proof  should  be  proved  before  the  order  is 
mAde.—Boag  v.  Bradford,  11  L  Jur.  N.  S.  226. 
(B.) 


6.  Any  documents,  which  could  be  used  at 
Law  as  admissions  to  prove  an  agreement 
pleaded,  may  be  used  in  Equity  for  the  same 
purpose,  though  not  noticed  in  the  bill ;  but, 
subject  to  enquiry,  if  deft,  be  taken  by  sur- 
prise. Such  a  method  of  proof  may,  however, 
affect  the  costs. — CroAie  v.  Thompson,  11  I. 
E.  R.404.    (C.) 


XXXVni.  9.  At  Law. 

5.  Form  of  order  upon  an  application  for  li- 
berty to  read,  on  the  trial  of  an  issue,  deposi- 
tions taken  in  the  cause,  and  made  by  a  witness 
whom  illness  disenabled  from  attending  the 
triaL — Lynch  v.  L,,  Dr.  Rep.  temp.  Sugden, 
588.    (C.) 


XXXVUL  10.  ExhibiU. 

[As  to  what  documents  are  receivable  in  evi- 
dence without  proof — See  14  &  15  Vtc,  c.  99, 
ss.  7,  8,  9,  10,  11,  12 ;  18  &  19  Vic,  c.  42,  ss.  1, 
2,3.] 

7.  Copies  of  the  tithe  certificate  and  ap- 
plotment,  compared  and  attested  by  the  re- 
gistrar of  the  diocese,  are  proveable  as  exhibits 
at  the  hearing. — Hawkins  v.  Carry,  2  Jones, 
431.    (E.E.) 

8.  When  a  minor  is  a  party,  the  Court  will 
not  permit  a  witness  to  be  examined  vt  va  voce, 
at  the  hearing,  to  prove  a  deed  or  exhibit.  It 
must  be  proved  in  the  office  by  examining  the 
witness  upon  interrogatories. — White  v.  ^xker, 
ILE.  R.882.    (E.E.) 

9.  Documents  not  under  seal  cannot  be 
proved  viva  voce  at  the  hearing  of  the  cause, 
as  exhibits.  The  practice  in  Chancery  is  other- 
wise. 

In  this  Court  the  only  documents  which  are 
permitted  to  be  proved  as  exhibits  at  the 
hearing,  are  instruments  under  seal,  which 
are  unimpeached,  and  when  nothing  but  hand- 
writing is  to  be  proved. — O'Hara  v.  Creagh,  8 
I.  E.  R.  179  ;  Long.  &  T.  65.    (E.E.) 

10.  An  objection  to  the  reading  of  documents, 
because  they  have  not  been  proved  as  against 
the  objecting  party,  must  be  made  when  they 
are  tenderea.  This  rule  applies  equally  to 
the  case  of  a  minor,  sind  of  an  adult  deft. — 
Stoughton  v.  Crosbie,  5  I.  E.  R.  461.    (E.E.) 

11.  A  party  may  prove  an  exhibit  vica  voce 
at  hearing,  upon  bill  and  answer. — Neville  v. 
Fitzgerald,  2  Dr.  &  War.  630.    (C.) 

12.  When  ptf.'s  title  depends  on  a  deed  im- 
peached by  the  answer,  the  deed  cannot  be 
proved  at  the  hearing,  as  an  exhibit,  by 
affidavit  under  G.  R.  97. 

In  this  case,  there  not  being  any  other  proof 
of  the  deed,  the  bill  was  dismissed  with  costs. 
—Joly  V.  Swijl,  9  I.  E.  R.  196 ;  3  Jon.  &  L. 
126.    (C.) 

13.  The  ptf.  sought  a  renewal  of  a  lease  (not  in 
his  possession).  The  deft.*8  answer  denied  his 
right  to  the  renewal,  **  inasmuch  as  he  is  con- 
vinced from  documents  in  his  possession,  to 
which  he  will  hereafter  more  particularly  refer, 
that  no  such  lease  was  executed  ;'*  and  then 
stated  **that  it  appears  by  a  certain  deed  and 
schedule,  which  he  admitted  to  be  in  his  posses- 
sion, that  a  lease  for  a  different  term  and  rent 
had  been  executed,  and  that  *  it  is  manifest*  from 
the  schedule  that  a  renewal,  if  obtained,  was 
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fraudulent.**  Held,  that  the  deft,  had  referred 
to  the  deed  and  schedule  in  such  a  way  as  to 
make  it  part  of  his  answer ;  and  was  hound 
to  prodnce  it.  —  Phelan  t.  Hamihan,  9  L  £.  B. 
264.    (R.) 

1.  When  documents  are  indorsed  hy  a  soli- 
citor in  compliance  with  a  notice  under  the 
164th  Rule,  the  practice  is'  to  have  a  consent 
admitting  the  documents  made  a  rule  of  Court 
hj  a  side-bar  rule. — KiUikeSy  v.  Molton,  10  I. 
E.  B.212.    (R.) 

2.  Any  documents  which  could  be  used  at 
Law  as  admissions  to  prove  an  agreement 
pleaded,  may  be  used  in  evidence  in  Equity 
for  the  same  purpose,  though  not  noticed  in 
the  bill ;  subject  to  enquiry  if  the  deft,  be 
taken  by  sunrise.  Such  a  mode  of  proving  a 
case  may  affect  the  costs  of  the  suit. — Crosbie 
V.  Thompson,  11  I.  E.  R.  404.    (C.) 


XXX Vm.  11.  Affidavits, 

[The  cases  in  the  Ir.  Ch.  Rep.  refer  chiefly 
to  the  practice  under  the  Court  of  Ch.  Reg. 
Ir.  Act  1850.     See  also  30  &  31  Fic,  c.  44.] 

a.  Generally :  their  Incidents. 

b.  Filing  and  Swearing  them. 

c.  Their  Form, 

d.  Their  Effect  respecting  Information^ 

Belief,  ^c, 

e.  To  support  Injunction  Motion. 

f .  To  support  Interplecujkr  Bills, 

g.  To    support    motions    and  Petitions 

aeneratlu. 
h.  On  Application  for  Leave  to  Sue  in 

Forma  Pauperis, 
i.    Of  Service, 
j«    On  Application  for  Leave  to  Substitute 

Service, 
k.  On  obtaining  a    Writ  of  Ne  Exeat 

Regno, 
1.    To  simport  Application  for  Commission 

to  Examine  Witnesses. 
m.  When  necessary  in  other  Matters, 
n.   When  Read  against  Answer. 
o«   When  to  be  Received  and  Read  as 

Evidence,  generally, 
p.  In  Reply. 

q.  To  Verify  Petitions,  ^, 
r.   On  Motion  for  Decree, 
8.  Notice  of  using. 


XXXVIIT-  11.  a.  Of  Affidavits  generally:  their 

Incidents, 

[As  to  the  practice  under  Court  of  Ch.  Reg. 
Ir.  Act  1860 :  See  13  &  14  Vic,  c.  89,  and  Gen. 
Orders  of  1861,  1852  and  1867 :  Gam.  G.  O. 
p.  30,  &c. 

See  also  30  &  31  Vic,  c.  44,  ss.  68,  74,  76-84, 
89,  93,  104,  105,  108 :  G.  O.  (1867),  16,  92-95, 
152-166,  162,  168-175,  216,  220,  225.] 

3.  The  general  rule — that  an  affidavit  filed 
as  cause,  and  notice  thereof  duly  given,  shall 
be  cause  against  making  absolute  a  condi- 
tional order  —  does  not  apply  to  conditional 
orders  obtained  as  of  course  in  the  office. — 
Murphy  V.  Meade,  H.  &  J,  720.    (E.E.)  I 


4.  It  is  the  right  of  the  Attorney-General, 
on  the  part  of  the  Crown,  to  have  an  affidavit 
taken  off  the  file  of  the  Court,  in  order  that 
the  deponent  may  be  prosecuted  for  perjury. 
Though  the  case  be  such  that  the  application 
would  not  be  granted  in  the  case  of  a  private 
prosecution,  it  will  be  granted  on  the  applica- 
tion of  the  Attomey-GreneraL- Green«v.^o^an, 
2  Jones,  673.    (E.E.) 

6.  An  application  to  take  an  affidavit  off 
the  file,  in  order  to  prosecute  the  deponent  for 
perjury,  is  not  to  be  g^nted  ex  debitojustitioe; 
before  allowing  it  the  Court  will  use  circum- 
spection. The  applicant  must  make  a  case 
sufficient  to  induce  the  Court  to  exercise  its 
discretion  in  his  favour. — Davis  v.  NoUxn,  7  I, 
E.  R.669.    (R.) 

6.  An  application  to  take  an  answer  off  the 
file  to  prosecute  for  perjury,  though  it  be  not 
ex  tlebiio  justitiae,  approaches  verv  closely  to  it. 
The  Court  will  not  scrutinise  the  grounds  or 
merits  of  the  prosecution,  or  the  truth  of  the 
allegations  on  either  side,  but  will  give  every 
facility  to  the  application,  provided  it  be 
satisfied  that  it  is  not  made  for  vindictive  or 
unjust  purposes. — Madden  v.  Woods,  8  I.  E.  R. 
48.    (R.) 

7.  When  the  defence  was,  that  the  deed  of 
assignment,  under  which  the  ptf.  claimed,  was 
executed  after  bill  filed,  and  was  made  in  trust 
for  the  assignor  against  whom  the  deft,  filed 
a  cross  bill — Held,  that  the  assignment  could 
not  be  proved  by  affidavit  at  the  hearing, 
under  the  97th  G.  0,—Joly  v.  Swift,  9  1.  E.  R. 
195;  8  Jon.  &L.  126.    (C.) 

8.  At  the  hearing  of  cause  petitions  under 
the  Ch.  Reg.  Act,  the  affidavits  of  strangers 
to  the  cause  may  be  used  to  support  the  case 
either  of  the  ptf.  or  deft.  The  previous  per^ 
mission  or  direction  of  the  Court  is  not  neces- 
sary for  this  purpose. 

To  a  cause  petition  for  foreclosure  or  sale 
the  defence  set  up  by  the  answering  affidavit 
consisted  of  articles  of  settlement  of  a  date 
prior  to  the  mortgage,  but  not  registered  until 
after  it,  of  which  articles  the  respondents 
alleged  that  the  mortgagee  had  notice.  Affida- 
vits filed  on  behalf  of  the  petitioner,  and  made 
by  the  solicitors  engaged  on  both  sides  in  the 
mortgage  transaction,  denying  that  the  mort- 
gagee had  notice  of  the  articles,  were  allowed 
to  be  read  at  the  hearing. 

The  Court,  at  the  instance  of  the  deft., 
made  an  order  allowing  both  parties  to  ex- 
amine witnesses  on  interrogatories  generally, 
as  they  might  be  advised. 

When  a  person  entitled  jure  mariti  to  chat- 
tels real  mortgages  them,  the  wife  has  not  any 
equity  to  settlement  thereout  as  against  the 
mortgagee  seeking  a  foreclosure  and  sale. — 
HatcheUT.  Eggleso,  1  I.  C.  R.  215.    (C.) 

9.  Statements  in  affidavits  of  alleged  con- 
versations of  a  deponent  in  a  cause  will  not 
be  admitted  to  impeach  his  credit ;  he  must 
be  cross-examined  as  to  the  conversations. — 
Crofts  V.  C,  6  I.  Jur.  249.    (C.) 
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1.  Affidavits,  in  answer  to  a  cause  petition, 
filed  on  the  day  on  which  the  cause  was  set 
down  for  hearing,  bat  after  it  had  been  set 
down,  were  held  irregular.  Affidavits  subse- 
quently filed  in  reply  thereto,  as  well  as  the 
answering  affidavits,  were  permitted  to  remain 
on  the  file,  as  if  the  leave  of  the  Court  had 
been  obtained  for  filing  them.  On  a  motion 
by  the  respondent,  and  cross-motion  by  peti- 
tioner, to  take  the  affidavits  off  the  file,  no 
mle  was  made.  There  having  been  delay  on 
the  part  of  the  respondent,  the  costs  were 
made  costs  in  the  cause. — Graham  v.  M'Der- 
mott,  6  I.  Jur.  381.    (R.) 

2.  The  Court  will  not  in  general  admit 
affidavits  (not  used  before  the  Masters)  on 
appeals  from  orders  made  by  them  in  cases 
under  the  15th  sec.  of  the  Ch.  Reg.  Act ; 
especially  when  they  refer  to  matters  not 
put  in  issue  by  the  petition  or  discharge. 
In  this  case  such  affidavits  were  admitted 
by  consent. — Trtsnlian  v.  Caniffe,  4  I.  C.  R. 
399.     (R.) 

3.  A  cause  petition  having  been  set  down 
for  hearing,  the  petitioner  and  respondent  con- 
sented that  eacQ  should  file  further  affidavits. 
The  respondent  filed  affidavits.  The  petition 
was  struck  out  of  the  list  by  consent.  The 
cause  was,  on  the  2nd  Nov.,  set  down  again  by 
the  petitioner,  who  filed  his  affidavit  in  reply 
on  the  14th  Nov.  without  leave  of  the  Court. 
The  respondent  having  refused  to  allow  this 
affidavit  to  be  used,  the  petitioner  on  motion 
obtained  leave  to  use  it;  the  respondent  to 
have  leave  to  file  affidavits  in  reply,  and  to  be 
paid  jC4  for  the  costs  of  the  motion,  without 
prejudice  to  respondent  applying  to  the  Lord 
Chancellor  for  the  costs  of  the  day  if  it  should 
he  necessary  to  postpone  the  hearing  by 
reason  of  the  petitioner's  delay. — Crooke  v. 
^cfecarA,  1 1.  Jur.  N.  S.  44.    (R.) 

4.  A.,  one  of  two  bankrupt  partners,  in 
a  Chancery  suit,  made  an  affidavit  in  which 
he  admitted  a  debt,  which  was  barred  by  the 
Statute  of  Limitations.  A.,  when  he  made 
the  affidavit,  was  so  ill  that  he  could  not  read 
or  sign  it.  The  British  Consul  at  B.  read  it  to 
A.,  who  thereupon  affixed  his  mark.  Held, 
that  the  affidavit  was  not  admissible  in  evi- 
dence in  the  bankruptcy  proceedings. — In  re 
C/emiinmn^,  9  L  C.  R.  284.    (B.) 


XXXVm.    11.  b.  Filing  and  Swearing 
Affidavits, 

[See  30  &  31  Vic.,  c.  44,  ss.  68,  81-84,  93, 
104  :  G.  O.  (1867),  92-94,  162,  154,  170,  225.] 

6.  The  affidavit  verifying  the  execution  of 
a  power  of  attorney  executed  at  Brussels 
rwhere  there  is  no  commissioner  of  this  Court 
for  taking  affidavits),  was  sworn  by  one  of  the 
witnesses  to  the  execution  of  the  power,  before 
the  Secretary  of  the  British  Legation  at  Brus- 
sels ;  and  when  produced,  appeared  to  be 
under  the  seal  of  the  Legation.  There  was 
no  affidavit  verifying  the  signature  of  the 
Secretary  of  Legation  to  the  affidavit  taken 
by  him,  but  an  attorney  stated  in  open  Court, 


that  he  knew  the  signature  to  be  that  of  the 
Secretary — Held,  that  the  affidavit  should  be 
acted  upon  as  properly  taken. — 0*  Connor  v. 
Bernard,  4  I.  E.  K.  689.     (E.E.) 

6.  The  affidavit  to  verify  a  petition  for  a 
receiver  under  the  5  &  6  liT.  4,  c.  65,  and  3 
&  4  Vic,  c.  105,  may  be  sworn  and  filed 
before  the  petition  is  presented. — Clendinning 
V.  O'Malley,  2  Dr.  &  War.  210 ;  1  Con.  &  L. 
363.    (C.) 

7.  The  affidavit  verifying  a  petition  under 
the  1  &  2  Vic.,  c.  109,  s.  60  (Tithe  Rentcharge 
Act)  may,  in  a  proper  case,  be  made  by  the 
petitioner's  agent ;  e.  g.,  when  that  agent  has 
peculiar  knowledge  of  the  facts. — KelUtt  v. 
Sturgeon,  6  I.  E.  R.  159.  (E.E.) 

8.  When  an  affidavit  is  made  by  a  marks- 
man, the  jurat  should  state  that  the  com- 
missioner read  and  explained  it  to  the  de- 
ponent before  he  swore  it.  A  statement  In 
the  margin  of  the  affidavit,  that  it  was  read 
and  explained  to  the  deponent  by  a  third 
person,  is  insufficient. — Bredin  v.  6.,  7  L  E. 
R.601.    (R) 

9.  A  motion  cannot  be  grounded  on  an  affida- 
vit not  filed.— i?«5i?e»  Y,Nagle,  8  L  E.  R.  621. 
(E.E.) 

10.  Upon  an  affidavit  being  made  that  it 
is  necessary  to  file  further  affidavits  for  the 
hearing  of  a  cause  petition,  the  Court  will 
give  permission  to  file  them,  though  the  cause 
is  in  the  list  for  hearing.  This  permission 
will  be  granted  reluctantly;  and,  if  there  be 
great  delay,  the  party  will  not  get  the  costs. — 
Guinness  v.  G.,  6  L  Jur.  85.    (R.) 

11.  Before  a  cause  petition  was  set  down  for 
hearing,  the  respondent's  solicitor  informed 
petitioner's  solicitor  that  respondent  was  ill, 
and  could  not  file  affidavits.  Petitioner's 
solicitor  misunderstood  him,  and  set  down  the 
cause  for  hearing.  The  Court  granted  liberty 
to  the  respondent  to  file  his  affidavit  notwith- 
standing. 

When  a  party  wishes  to  amend  a  cause 
petition,  he  must  serve  notice ;  and  set  out 
the  amendments  in  full. — Boyle  v.  Guinness,  6 
L  Jur.  161.    (R.) 

12.  Liberty  to  file  answering  affidavits  will 
now  be  given  almost  at  any  time  before  the 
cause  is  heard  ;  costs  to  be  costs  in  the  cause. 
Wills  V.  Corcoran,  6  L  Jur.  341.    (R.) 

*13.  Affidavits  in  answer  to  a  cause  petition 
were  filed  on  the  same  day  that  the  cause  was 
set  down  for  hearing,  but  after  the  cause  had 
been  set  down.  Held,  irregular.  Affidavits 
subsequently  filed  in  reply,  as  well  as  the 
answering  affidavits,  were  permitted  to  remain 
on  the  file,  as  if  the  leave  of  the  Court  had 
been  obtained  for  filing  them.  On  a  motion 
by  the  respondent,  and  cross-motion  bv  peti- 
tioner to  take  them  off  the  file,  no  rule  was 
made ;  and  there  having  been  delay  on  the 
part  of  the  respondent,  the  costs  were  made 
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costs  in  the  cause. — Graham  y.  M^Dermott,  6  I. 
Jar.  881.    (B.) 

1.  In  granting  leave  to  file  affidavits  after 
a  cause  petition  lias  l)een  set  down  for  liear- 
ingf  tlie  Court  does  not  require  an  affidavit  of 
merits.—iTnor  v.  Mohan,  4  I.  C.  R.  34.    (R.) 

2.  A  motion  for  permission  to  file  additional 
affidavits,  notwithstanding  the  expiration  of 
the  time  limited  hj  the  G.  O.,  is  made  to  the 
judicial  discretion  of  the  Court ;  and  is  not  to 
be  granted  as  of  course,  though  it  is  to  be 
favourably  considered. — Millet  v.  Mansergh,  6 
L  C.  B.  48 ;  1 1.  Jur.  N.  S.  147.    (C.) 

8.  In  analogy  to  the  old  practice  respecting 
decrees  pro  confesso,  leave  will,  on  a  proper 
affidavit  of  merits,  and  on  proper  terms  as  to 
costs,  &c.,  be  given  to  a  respondent,  who  has 
not  filed  any  answering  affidavit,  to  file  one 
after  the  proper  time  for  answering  has 
elapsed.~riifA2//  v.  Latouche,  6  L  C.  K.  58; 
1  L  Jut.  N.  S.  297.    (C.) 

4.  A  cause  petition  was  set  down  for  hear- 
ing on  the  5th  Feb.  without  respondent  having 
filed  any  affidavit  in  reply.  A  motion  by  re- 
spondent for  leave  to  file  affidavits  in  answer  to 
the  petition  in  April,  when  the  cause  was  in  the 
Chancellor's  list  of  the  day,  was  refused  with 
costs.— TttMii/v.  Latouche,  1  I.  Jur.  N.  S.  278. 

(B.) 

5.  On  motion  to  obtain  leave  to  file  affida- 
vits after  the  time  for  filing  them  had  expired. 
Held,  that,  under  the  orders  of  June  1856, 
such  leave  could  not  be  granted  without  evi- 
dence of  facts  to  sustain  the  motion. — Long 
V.  Wolfe,  6  I.  C.  B.  288.    (C.) 

6.  An  application  for  the  enlargement  of 
the  time  for  filing  answering  affidavits  before 
the  time  expires,  is  not  within  the  7th  G.  O. 
of  May  1857. — Kimieen  v.  Persse,  6  I.  C.  R. 
667.    (C.) 

7.  Applications  for  liberty  to  file  answering 
affidavits  in  a  cause  petition  matter  trans- 
ferred to  his  Honor's  list,  in  which  no  affida- 
vit has  been  filed,  should  be  made  at  the 
Rolls.— -Bar/on  v.  Major,  8  I.  C.  R.  25.    (R.) 

8.  An  order  extended,  beyond  the  day  upon 
which  the  petition  would  stand  dismissed 
under  the  27th  G.  O.  of  1851,  the  petitioner's 
time  to  file  affidavits  in  reply.  Upon  motion 
for  liberty  to  set  down  the  cause  for  hearing, 
although  two  Terms  had  elapsed  since  the 
answer  was  filed,  and  that,  if  necessary,  the 
cause  might  be  reinstated :  the  Court,  with- 
out special  ground,  reinstated  the  petition. — 
Armstrong  v.  A^  17  I.  C.  R.  132.    (R.) 


XXXVIIL  11.  c.  Form  ofAffidaviU, 

ISee  80  &  81  Ftc,  c.  44,  s.  104 ;  G.  O.  (1867), 
94,  152,  158,  168,  169,  171,  172,  175,  220]. 

9.  In  an  affidavit  verifying  the  petition  for 
a  receiver,  under  the  5  &  6  Vy,  4,  c.  55,  it  suf- 


fices to  state  that  a  lump  sum  is  due  for  prin- 
cipal and  interest  on  foot  of  a  judgment,  and 
costs,  when  only  the  ordinary  costs  of  entering 
it  have  been  incurred.^^non.,  2  Jones,  849. 

CE.E.) 

10.  An  affidavit  to  verify  a  petition  under 
the  5  &  6  W.  i,  c,  65,  which  merely  states  in 
general  terms  that  the  contents  of  the  peti- 
tion are  true,  is  insufficient. — Johnson  v.  J% 
2  Jones,  430.    (£.£.) 

11.  The  affidavit  in  support  of  an  applica- 
tion to  discharge  the  solicitor  from  custody, 
should  be  instituted  in  the  cause  in  respect 
of  which  the  privilege  is  claimed. — lU  Keane, 
S.  &Sc.  81.    (R.) 

12.  The  affidavit  upon  which  it  is  sought  to 
obtain  a  receiver  under  the  Sheriffs  Act,  must 
state  expressly  when  the  judgment  has  been 
revived ;  it  is  not  sufficient  to  state  that  the 
petitioner  is  entitled  to  sue  out  an  elegit. — 
7n  re ,  2  I.  E.  R.  418.    (E.E.) 

13.  When  an  attorney  applies  to  be  paid  his 
costs  out  of  a  fund  allocated  to  his  client,  he 
ought  to  state  in  his  affidavit  that  he  dis- 
tinctly informed  the  client  of  his  intention 
to  make  the  application. — ReAnondr.  Gormley, 
4  I.  E.  R.  698.    (E.E.) 

14.  The  affidavit  of  a  judgment  creditor  for 
a  receiver  in  a  petition  matter  under  4  &  5 
W,  4,  c.  55,  was  entitled  as  in  a  cause ;  the 
parties  were  styled  ptf .  and  deft.,  and  the  peti- 
tioner was  apprised  of  the  irregularitv.  Hdd, 
that  the  affidavit  was  insufficient. — liwcett  v. 
F.,  6  I.  E.  R.  388.    (R.) 

15.  The  consent  of  a  creditor  to  a  si^ersedeas 
in  bankruptcy  was  signed  by  a  person  autho- 
rised under  a  power  of  attorney,  executed  by 
the  creditor,  then  resident  in  New  York.  The 
verifying  affidavit  was  sworn  before  the  Bri- 
tish Consul,  and  attested  by  his  seal  of  office, 
and  did  not  purport  to  have  been  sworn 
before  a  Justice  of  the  Peace.  Held,  that  the 
consent  was  sufficiently  signed.  ^-£z  parte 
ITttMon,  6  I.  E.  R.  522.    (C.) 

16.  When  an  affidavit  is  made  by  a  marks- 
man, the  jurat  should  state  that  it  was  read 
and  explained  by  the  Commissioner  to  the 
party  before  it  was  sworn  by  him. 

A  statement  in  the  margin  that  the  affida- 
vit was  read  and  explained  to  the  party  by  a 
third  person,  is  insafficient. — Bredin  v.  B.,  7 
I.  E.  R.  501.    (R.) 

17.  An  omission  having  been  made  in  the 
jurat  of  the  affidavit  to  verify  a  cause  peti- 
tion, an  order  was  made  that  the  Dep.  Keeper 
of  the  Rolls  should  be  at  libertv  to  re-swear 
the  petitioner. — Porter  v.  Archbold,  2  I.  C.  R. 
572.    (R.) 

18.  The  affidavits  on  which  an  application 
for  a  writ  of  prohibition  is  grounded  ought  to 
be  entitled  simply  In  the  Court  to  which  ap- 
plication U  maae. 
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The  writ  of  prohibition  may  be  issued  to 
8taj  proceedings  before  Magistrates,  even 
after  conviction.  The  application  to  the 
Court  of  Ch.  for  a  writ  of  prohibition  is, 
to  the  Conunon  Law  side  of  that  Court; 
and  the  conditional  order,  though  issued 
from  the  Registrar's  office,  should  not  re- 
semble an  injunction  order. — Rich  v.  Anderson, 
3LC.  R.463.    (C.) 

1.  An  affirmation  taken  under  the  3  &  4 
W.  4,  c.  82,  stated  that  affirmant  was  a  mem- 
ber of  a  religious  sect  called  **  Separatists.'* 
It  did  not  follow  in  terms  the  form  of  affirma- 
tion required  by  the  Act ;  but  it  purported  to 
be  supplemental  to  another  affirmation  which 
did,  and  to  have  been  made  before  an  officer 
authorised  to  administer  it.  Held,  that  it 
must  be  assumed  to  have  been  properly  made. 
—  WoUeUyy,  Worthington,  13 1.  C.  R.341.  CR.)— 
[Affd.:  14  L  C.  B.  369.    (C.A.)] 


XXXVm.  11.  d.  Their  Effect  respecting  Infor- 
mation, Belie/,  ^. 


TxxviiT.  11.  e.  Affidavit  to  svppcrt  Injunc- 
tion Motion, 

2.  When  irreparable  waste  has  been  com- 
mitted, and  is  about  to  be  repeated,  the  Court 
will,  without  a  positive  affidavit  of  the  facts, 
grant  a  conditional  order  for  an  injunction, 
and  restrain  the  party  meanwhile,  if  there  be 
danger  that  the  waste  will  be  committed  be- 
fore such  affidavit  can  be  procured. — Beere  v. 
Head,  7  I.  E.  B.  60.    (R.) 

3.  An  affidavit,  verifying  a  bill  for  an  in- 
junction to  restrain  waste  by  breaking  up 
ancient  meadows,  should  state  deponents 
knowledge  of  the  land  for  a  considerable 
period  {Sembie — twenty  years),  and  that  it  was 
not  in  tillage  during  that  time. — Creagh  v. 
Carmichael,  7  I.  E.  R.  304.     (E.E.) 

4.  Consideration  of  the  rule  touching  using 
supplemental  affidavits  on  showing  cause 
against  an  injunction  in  a  possessory  suit. — 
Congkton  v.  Mitchell,  12  I.  E.  R.  34.    (C.) 


5.  A  Railway  Company,  instead  of  obtain- 
ing the  finding  of  a  jury  as  to  the  amount  of 
compensation  due  to  the  owners  of  land  re- 
quired for  the  railway,  took  hold  of  some  ver- 
bal consent  by  a  solicitor  for  the  owner ; 
entered  into  possession ;  and  proceeded  with 
the  works.  Bill  filed  to  restrain  the  company 
by  injunction.  The  answer  of  the  company, 
verified  by  the  affidavit  of  their  solicitor,  re- 
lied on  the  consent,  and  detailed  conversations 
between  the  solicitors.  A  replying  affidavit 
by  the  solicitor  of  the  ptf.  was  filed,  denying 
that  consent  was  given.  On  the  injunction 
being  moved  for,  Held,  that  the  affidavit  of  the 
deft.  8  solicitor  being  unnecessary,  it  was  al- 
lowable for  the  solicitor  of  the  ptf.  to  reply, 
and  his  affidavit  might  be  used;  but  that 
neither  should  be  allowed  in  taxation. — Hare 
V.  Cork  and  Bandon  Railway  Company,  3 1.  Jnr. 
1.    (C.) 


XXAVm.  11.  f.  AffidaviU  in  support  of  Inter- 

pleader  Bills. 

6.  On  motion  for  an  injunction  in  an  inter- 
pleader suit,  ptf.  need  not  file  an  affidavit 
verifying  the  statements  in  the  bilL  One 
denying  collusion  between  him  and  the  defts. 
will  suffice.— if«rerfyM  v.  Molloy,  Fl.  &  K.  196. 
(R.) 

XXX  VIQ.  11.  g.  Affidavits  in  Siupport  of  Motions 
ami  Petitions  generaUy, 

ISee  also  Plbadinq,  Answer.  Under  the 
Ct.  of  Ch.  Reg.  (Ir.)  Act  1850.] 

[See  30  &  31  Fic,  c.  44,  s.  68 :  G.  O.  (1867), 
91-94,  153,  172.] 

7.  An  affidavit,  to  ground  an  attachment 
for  non-performance  of  a  decree  to  pay  money 
personally  demanded  from  deft,  under  a  power 
9i  attorney,  must  state  that  that  power  wai 
produced  and  shown  to  deft,  when  the  demand 
was  made. — Fleury  v.  Murphy,  1 1.  E.  R.  117. 
(E.E.) 

8.  To  support  a  motion  for  liberty  to  exe- 
cute a  sequestration  on  a  decree,  there  must 
be  an  affidavit  stating  what  was  due  on  foot 

of  the  decree. — Rowan  v. ,  2  Jones,  184. 

(E.E.) 

9.  By  this  Court's  practice,  a  supplemental 
affidavit  cannot  be  used  on  a  motion  to  make 
absolute  a  conditional  order.  —  Smithwick  y« 
Bradshaw,  2  I.  E.  R.  94.    (E.E.) 

10.  An  affidavit  to  verify  a  petition  under 
the  5  &  6  IF.  4,  c.  55,  made  by  the  petitioner's 
agent  will  not  suffice;  the  petitioner  must 
make  it.— Phelan  v.  P.,  Fl.  &  K.  177.    (R.) 

11.  On  motion  for  a  receiver  on  bill  and 
answer,  an  affidavit  by  ptf.  may  be  read  to 
explain  a  doubtful  passage  in  an  answer  not 
disclosing  the  whole  irviih.— Bell  v.  M'Loghlin, 
F1.&K.  272.    (R.) 

12.  In  petition  cases  under  the  Trustees  Act, 
arising  from  trustees  being  out  of  the  juris- 
diction, it  should  be  sworn  where  the  absent 
trustee  is,  since  service  will  be  required  if  he 
i»  only  absent  in  England. — Ex  parte  Hughes, 
6  I.  E.  R.  559 ;  1  Jon.  &  L.  32.    (C.) 


13.  A  motion  cannot  be  made,  if  grounded 
on  an  affidavit  to  be  filed. — Rea;es  v.  Nagle,  8 
I.  E.  R.  521.  (E.E.) 

14.  A  bill  filed  to  raise  a  charge  stated  that 
something  was  due  for  interest,  but  did  not 
interrogate  the  deft,  on  that  subject.  The 
answer  did  not  admit  any  sum  to  be  due. 
Upon  motion  for  a  receiver,  the  Court  per- 
mitted an  affidavit  to  be  used,  setting  forth 
the  sum  due. — Martin  v.  (y Flaherty,  1 1.  Jur. 
345.    (R.) 

15.  The  Court  will  admit  a  supplemental 
affidavit,  if,  without  it,  the  ends  of  justice 
would  be  frustrated. — In  re  Bodkin*s  Estate,  8 
I.  Jur.  101.    (LE.C.) 
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1.  When  an  injunction,  obtained  on  filing 
the  bill,  has,  on  the  coming  in  of  deft.*s  an- 
swer, been  continued  until  the  hearing,  and 
ptf.,  for  the  first  time,  seeks  to  amend  his 
bill  without  prejudice  to  the  injunction,  the 
Court  will  grant  a  motion  to  that  effect,  if 
the  proposed  amendments  be  not  inconsistent 
with  the  case  previously  made  by  the  bill  for 
the  injunction.  To  sustain  the  motion  there 
is  not  any  necessity  for  an  affidavit  stating 
when  the  matter  of  the  proposed  amendments 
came  to  ptf.'s  knowledge. — O'Beimev.  O'B^  1 
I.  C.  R.  168.  (C.)— [Revg.  Rolls  order:  1  I. 
C.  R.  152.] 


XXXVlil.  11.  h.  Affidavit  on  Application  for 
Liberty  to  Sue  in  Forma  Pauperis.      "^ 


XXX Vin.  11.  I.  0/ Service. 

2.  The  process  server's  affidavit,  made  1% 
ground  a  motion  for  liberty  to  enter  process 
of  contempt  on  the  service  of  a  subpoena  in 
England,  ought  to  recite  the  prayer  of  the  bill. 
—Sheilds  y.  EUis,  Hay.  &  J.  802.    (E.E.) 

3.  The  affidavit  of  service  of  the  condi- 
tional order  to  pay  rent  to  a  receiver  ought 
to  be  filed  before  applying  for  a  conditional 
order  for  an  attachment  for  non-pa3rment  of 
rent.— Pcye  y.  P.,  Hayes,  336.    (E.E.) 

4.  The  affidavit  of  service  of  the  subpoena 
on  a  deft,  residing  out  of  the  jurisdiction,  by 
leaving  a  copy  thereof  with  the  landlord  of 
his  lodgings,  should  also  state  that  deft,  was 
residing  there  when  the  copy  was  left. — Ruttie 
y.  Scanlanf  1  Jones,  664.    (E.E.) 

5.  The  affidavit  of  the  service  of  the  peti- 
tion and  order  to  divide  bog,  under  the  6  G, 
2,  (/r.)  c.  9,  must  state  that  there  were  not  any 
persons  in  possession  of  the  premises  other 
than  those  served. 

Qucere — Must  service  of  the  petition  and 
order  be  personal  ? — Wesiropp  y.  McDonnell,  1 
Jones,  619.    (E.E.) 

6.  The  affidavit  of  service  of  the  petition 
did  not  state  that  the  persons  served  were  the 
only  persons  in  possession  of  lands,  the  bound- 
aries of  which  were  to  be  settled.  Held,  a 
fatal  defect.— /n  re  O'Brien,  3 1.  E.  R.  161.  (C.) 


XXXVUI.  11.  j.  Affidavit  on  Application  for 
Leave  to  substitute  Service, 

7.  The  affidavit  upon  which  a  motion  to 
substitute  service  of  the  subpcena  to  appear 
and  answer  in  a  tithe  bill  is  founded,  must 
state  the  names,  additions,  and  residences  of 
the  defts.  upon  whom  it  is  sought  to  substi- 
tute the  service.  —  Clarke  v.  Fitzpatrick^  1 
Jones,  251.  (E.E.) — [See  Porter  v.  Dawson^ 
ibid,  263,  note^ 

8.  The  affidavit  in  support  of  motion  to 
substitute  service  of  subpoena  must  show  what 
diligence  was  used  to  effect  personal  service. 
—jSeame  v.  Nagle,  6  I.  E.  R.  158.    (E.E.) 


XXXvili.  11.  k.  Affidavit  on  obtaining  a  Writ 
ofNe  Exeat  Regno. 

9.  An  affidavit,  from  which  the  Court  can, 
without  difficulty,  ascertain  the  exact  sum 
due,  sets  forth  the  amount  of  the  debt  with 
certainty  sufficient  to  ground  a  writ  of  fie 
exeat.—  Waller  y.  Fowler,  S.  &  Sc.  274.     (R.) 


XXXVlIL  11.  1.  In  Svpportof  Application  for 
Commission  to  Examine  Witnesses. 

[See  30  &  31  Tic,  c.  44,  s.  74.  See  alto 
Practice,  XXXVIII,  27— EyiDENCE,  Wit- 
nesses.] 

10.  A  motion  for  liberty  to  examine  wit- 
nesses upon  interrogatories  be/ore  the  hearing 
of  a  cause  petition,  and  that  a  commission  for 
that  purpose  do  issue,  was  grounded  on  the 
petitioner's  solicitor's  affidavit;  stating  that 
A.  and  other  unnamed  persons,  when  applied 
to,  refused  to  volunteer  evidence,  by  making 
affidavits  in  the  case,  but  that  deponent  was 
persuaded  that  they  would  attend  for  exami- 
nation upon  interrogatories.  It  stated  further 
that  some  unnamed  witnesses  resided  in  Eng- 
land ;  that  a  commission  would  therefore  be 
requisite;  and  that  deponent  was  advised 
that  their  evidence  was  material  and  neces- 
sary to  the  petitioner'^  case.  Motion  refused, 
with  costs;  the  affidavit  being  vague  and  un- 
satisfactory.— [Glascock  y.Iioss,  1  I.  C.  R.  60, 
67  ;  HatcheUy.  Eggleso,  1  I.  C.  R.  215,  222,  fol- 
lowed.]—iiTirwan  v.  Lindsay,  2 1.  C.  R.  23.  (C.) 

11.  A  party  in  the  cause  stated  by  affidavit 
that  an  intended  witness  was  suffering  from 
rheumatic  pains,  had  lost  the  use  of  bis  limbs, 
and  had  refused  to  see  a  doctor,  because  it 
would  be  no  use ;  abd  averred  that  there  was 
not  any  chance  that  the  witness  would  be 
able  to  attend  the  trial.  Held,  insufficient  to 
obtain  a  commission. — Tiemey  y.  Byrne,  11  I. 
Jur.  N.  S.  179.    (P.) 


XXX Vm.  11.  m.  Affidavit;  when  necessary  in 

other  matters. 

12.  Upon  a  motion  to  substitute  one  pur- 
chaser for  another,  there  must  be  an  affidavit, 
that  no  money  has  been  paid  for  such  substi- 
tution.—Fincen<  V.  Going,  Fl.  &  K.  428.     (R.) 


XXXYni.  11.  n.  Affidavit;  when  read  against 

Answer. 

13.  After  answer,  there  cannot  be  an  affi- 
davit adding  to  the  case  made  by  the  bill, 
there  may  be  touching  collateral  matters. — 
Shew  y.  Weir,  1  I.  E.  R.  213.    (R.) 


XXXVm.  11.0.   When  AffidaviU  will  be  re- 
ceived and  read  as  Evidence  generaUy. 

14.  The  affidavit  of  a  party,  against  whom 

Erocess  of  sequestration  has  issued,  will  not  be 
eard  as  cause  against  a  conditional  order 
obtained  in  the  cause,  unless  it  states  some 
irregularity  in  the  proceedings. — Creed  v.  C, 
Long.  &  T.  581.    (E.E.) 
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1.  If  a  party  answer  an  affidavit  not  filed 
until  after  the  notice  of  motion,  it  cures  the 
irregularity,  and  he  cannot  object  to  its  being 
used  on  the  motion.  —  O'Brien  v.  Peebles,  7  I. 
E.R.558.    (R) 

2.  When  there  are  reported  due  to  wiyes, 
and  their  husbands,  funds  to  which  those 
wives  are  entitled,  partly  as  personal  repre- 
sentatives, and  partly  in  their  own  rights ; 
and  the  Court  has  not  a  power  to  direct  an 
account  to  ascertain  how  much  is  due  in  each 
right ;  it  will  receive  affidavits  to  prove  how 
much  is  due  to  each  wife  in  her  own  right,  and 
how  much  is  required  to  pay  debts,  &c.,  in  due 
course  of  administration. —  Webber  v.  Jones,  7 
LE.  R.639.    (R.) 

3.  At  a  hearing  of  cause  petitions  under  the 
Ch.  Reg.  Act  1850,  the  affidavits  of  strangers 
to  the  cause  may  be  used  to  support  the  case 
either  of  the  ptf .  or  deft.  The  previous  permis- 
sion or  direction  of  the  Court  is  not  necessary 
for  this  purpose. 

To  a  cause  petition  for  foreclosure  or  sale 
the  defence  set  up  by  the  answering  affidavit 
consisted  of  articles  of  settlement  of  a  date 
prior  to  the  mortgage,  but  not  registered  until 
after  it,  of  which  articles  the  respondents 
alleged  that  the  morta^agee  had  notice.  Affi- 
davits filed  on  behalf  of  the  petitioner,  and 
made  by  the  solicitors  engaged  on  both  sides 
in  the  mortgage  transaction,  denying  that  the 
mortgagee  had  notice  of  the  articles,  were 
allowed  to  be  read  at  the  hearing. 

The  Court,  at  the  instance  of  the  deft., 
made  an  order  allowing  both  parties  to  ex- 
amine witnesses  on  interrogatories  generally, 
as  they  might  be  advised. — Hatchellv.  Eggltso, 
1 1.  C.  R.  215.  (C.)  — [Followed:  Kirvoan  v. 
Lindsay,  2  I.  C.  R.  23.    (C.)] 

4.  A  petition  was  filed  for  payment  of  the 
principal  and  interest,  or,  in  default,  for 
sale  of  mortgaged  premises.  The  answering 
affidavit  charged  that  the  mortgagor  had 
notice  of  the  articles.  The  petitioner  filed 
affidavits  denying  such  notice.  Held,  that 
such  affidavits  were  admissible  at  the  hearing 
without  permission  from  the  Court. — Hatchdl 
V.  Chancellor,  3  I.  Jur.  164.    (C.) 

5.  When  the  respondent,  in  a  cause  petition 
matter,  has  not  himself  filed  an  affidavit,  by 
way  of  answer  to  the  suit,  affidavits  filed  on  his 
behalf  by  other  persons  will  not  be  permitted 
to  be  read.— i/urp^  v.  Long  field,  3  I.  Jur.  N. 
S.253.    (C.) 

6.  A  petitioner  may  read  as  his  evidence  a 
portion  of  a  respondent's  affidavit,  without 
making  the  whole  his  evidence. — Archboldy. 
Scully,  8  I.  C.  R.  177.  (C.)— [Affd. :  9  I.  C. 
R  152 ;  Dr.  Rep.  temp.  Napier,  830.  (C.A.). 
Reversed :  9  H.  Lds.  Cas.  360.] 

7.  A.,  one  of  two  bankrupt  partners,  after 
the  bankruptcy,  made  in  a  Ch.  suit  an  affidavit 
in  which  he  admitted  a  debt,  barred  by  the 
Statute  of  Limitations,  to  be  due  from  him  to 
£.    The  debt  had  originally  been  that  of  G. 


deceased,  the  former  partner  of  A. ;  and  the 
suit  was  instituted  by  u.*8  executor.  A.,  when 
ho  made  the  affidavit,  was  so  infirm  in  health 
that  he  was  unable  to  read  or  sign  it.  The 
British  Consul  at  B.  read  it  over  to  htm, 
whereupon  he  affixed  his  mark.  Ueld,  that  the 
affidavit  was  not  admissible  in  evidence  in 
the  bankruptcy  proceedings. 

That,  if  admissible,  the  circumstances  under 
which  it  was  made,  and  the  object  of  making 
it,  deducible  from  circumstances,  were  suffi- 
cient to  avoid  it. 

That,  taking  the  acknowledgment  in  the 
affidavit  to  be  equivalent  to  an  admission  in  a 
baokrupt's  schedule,  such  an  admission  doef 
not  take  the  debt  out  of  the  statute  as  against 
the  bankrupt's  assignees. 

The  assignees  in  bankruptcy,  being  trustees 
for  the  general  body  of  creditors,  are  bound 
to  set  up  the  bar  of  the  statute  against  an 
individual  creditor. — In  re  Clendinning,  9  I.  C. 
R  284.    (B.) 

8.  The  affidavit  of  a  party  in  a  cause,  so  far 
as  it  states  or  charges  facts  merely  for  the 
purpose  of  eliciting  a  reply,  is  admissible  as  a 
part  of  the  pleadiogs,  although  not  as  evidence. 
^Kemaghan  v.  K31s,  6  I.  Jur.  N.  S.  168.   (C.) 


XXXVm.  11.  p.  Affidavits  in  Reply. 
[See  G.  O.  (1867),  94,  158.] 

9.  It  is  the  practice  of  the  I.  £.  Court  to 
allow  affidavits  in  reply  to  be  used,  unless  the 
opposite  party  be  thereby  surprised.  In  that 
event  the  case  will  be  allowed  to  stand  for 
rebutting  affidavits.— /n  re  Wall,  2  I.  Jur.  92. 
(I.E.C.) 

10.  An  order  gave  leave  to  amend  a  cause 
petition  before  the  following  day  ;  and  to  file 
an  affidavit  verifying  the  amendment ;  the 
respondent  to  have  liberty  within  fourteen 
days  to  file  affidavits  in  reply.  The  amend- 
ments were  not  filed  for  several  days.  An 
affidavit  verifying  the  amendments  in  detail, 
but  filed  before  the  motion  for  leave  to  amend, 
was  relied  on  as  sufficiently  complying  with 
the  order  to  amend  and  verify.  The  Court  on 
motion  refused  to  take  the  amendments  off  the 
fiie  for  irregularity,  but  allowed  the  respondent 
the  further  time  of  fourteen  days  from  the 
date  of  the  latter  motion  to  file  affidavits  in 
reply.  Costs  to  be  costs  in  the  cause. — 
Guinness  v.  Phelps,  6  I.  Jur.  389.    (R) 

11.  Petitioner,  having  set  down  the  cause 
for  hearing,  and  when  it  was  in  the  Chan- 
cellor's list  of  the  day,  applied  for  leave  to 
file  further  affidavits.  Leave  was  given  to 
file  them,  petitioner  to  pay  £4,  costs  of  the 
motion,  without  prejudice  to  the  respondent 
applying  to  the  Chancellor  for  the  costs  of 
the  day. — Martin  v.  Cooper,  7  I.  Jur.  123.  (R.) 

12.  When  a  cause  petition  is  set  down  for 
hearing  by  the  petitioner,  who  afterwards 
applies  for  liberty  to  file  further  affidavits  in 
support  of  the  petition,  he  mast  pay  the  costs 
of  tne  motion ;  especially  if  he  had  any  con- 
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siderable  time  to  file  the  affidavits,  daring 
which  he  neglected  to  do  so. — Mickey  y.  Meaihy 
7 1.  Jar.  212.    (R.) 

1.  When  petitiouer  files  affidavits  io  reply 
to  respondent's  affidavits,  and  then  sets  down 
the  caase  for  hearing,  the  respondent  will  be 
given  liberty  to  nse  affidavits  in  reply  filed 
after  the  caase  had  been  set  down,  or  snch 
portion  thereof  as  may  be  in  answer  to  the 
new  matter.  —  Browne  v.  Bettys  1  L  Jar.  N.  S. 
278.    (R.) 

2.  Matters  not  pat  in  issae  by  the  petition, 
or  by  amendment  thereof,  cannot  be  relied  on 
at  the  hearing  of  a  cause  petition.  To  pat 
them  in  issue  by  an  affidavit  in  reply  is  not 
sufficient.— AfwrpAy  v.  Jaduon,  7  I.  C.  R.  189; 
8  I.  Jar.  N.  S.  132.  (R.)— [S.  c.  7  I.  C.  R.  602 ; 
8  I.  Jar.  N.  S.  288.    (C.A.) 

8.  Observations  on  filing  affidavits  in  reply 
to  other  affidavits. — Mortal  y,  Lyons,  8  I.C.  R. 
112.    CR.) 

XXXVni.  11.  q.  Affidavits  to  Verify  Petitions, 

^. 

\See  Ct.  of  Ch.  Reg.  Ir.  Act  1860,  18  &  14  Vic, 
c.  89.  30  &  81  Vic,,  c.  44,  s.  89 :  G.  O. 
(1867),  220. 

Ste  also  Pl.  VI,  Petition  under  the  Statutory 
Jurisdiction  of  the  Court.] 

4.  A  petition  for  a  receiver  under  the  5  &  6 
W,  4.  c.  55,  should  be  verified  by  the  affidavit 
of  the  person  interested,  whenever  it  is  pos- 
sible to  procure  snch  an  affidavit. — Cloncurry 
V.  Piers,  S.  &  Sc.  669.    (R.) 

5.  A  judgment  of  the  H.  of  L.  will  not 
be  made  a  rule  of  this  Court  without  an  affi- 
davit verifying  the  signature  of  the  Clerk 
of  the  Parliament. — Blakeney  v.  AnnesUy,  H. 
&J.,  App.47.    (E.E.) 

6.  The  affidavit,  verifying  a  petition  by  a 
judgment  creditor  for  a  receiver  under  the 
6  &  6  TF.  4,  €.  55,  need  not  state  separately 
the  sums  due  for  principal,  for  interest,  and 
for  costs,  on  foot  of  the  judgment. — Tredennick 
T.  Graydon,  1  Dr.  &  Wal.  316.  (C.) 

7.  An  affidavit  to  verify  a  petition  under 
6  &  6  fT.  4,  c.  55,  made  by  the  agent  of  the 

J  petitioner,  will  not  suffice,  unless  some  special 
acts  are  stated.  The  affidavit  must  be  made 
by  the  petitioner  himself. — Phehn  v.  P.,  Fl. 
&K.177.    (R.) 

8.  An  affidavit  to  verify  a  petition  under 
6  &  6  FF.  4,  c.  65,  which  merely  states,  in 
general  terms,  that  the  contents  of  the  peti- 
tion are  true,  is  insufficient.— JbAnson  v.  J., 
2  Jon.  430.    (E.E.) 


9.  A  conditional  order  for  -a  receiver  will 
be  discharged  if  there  be  no  verifying  affi- 
davit by  the  attorney  as  to  the  service  of 
the  conditional  order,— Keogh  v.  K,,  2  I.  E.  R. 
412.    (E.E.) 


10.  Affidavit  verifying  bill  for  an  injunction 
to  restrain  waste  by  breaking  up  ancient  mea- 
dow, should  state  deponent's  knowledge  of 
the  land  for  a  considerable  period  {semble^ 
twenty  years),  and  that  it  had  not  been  in 
tillage  during  that  time. 

Leave  given  to  file  an  affidavit  to  that  effect. 
—Creagh  v.  Carmichael,  7 1.  E.  R  804.    (E.E.) 

11.  Quar*— Whether,  in  a  cause  petition,  by 
way  of  information  and  bill,  and  in  the  veri- 
fying affidavit,  it  suffices  to  describe  the  rela- 
tor as  " a  ratepayer  ?" — Att.- Gen,  v.  LeHwUe,  8 
I.  C.  R.437.    (R.) 

12.  An  affidavit  to  register,  entitled  in  the 
same  words  as  the  record  of  the  judgment, 
stated  that  J.,  by  the  name  and  description 
of  J.,  of  116  Graf  ton-street,  Dublin,  solici- 
tor, obtained  a  judgment  for,  &c.,  dated, 
&c.,  against  the  deft,  in  this  cause,  by  the 
name  and  description  of  P.,  of,  &c.,  in  the 
county  of,  &c.,  Esq."  The  affidavit  then  veri- 
fied the  place  of  abode  and  description  of  the 
ptf .  and  deft.,  and  stated  that  **  to  the  best  of 
his  **  (deponent's)  "  knowledge  and  belief.  P., 
the  deft,  in  this  suit,  is  at  the  time  of  swear- 
ing this  affidavit,  seized."  Held,  that,  under 
the  statute,  the  affidavit  sufficiently  verified 
the  title  of  the  cause ;  and  that  the  deft,  in 
the  cause  was  the  person  whose  lands  it  was 
sought  to  affect. — Power*s  Estate;  ex  parte 
Taylor,  6  I.  Jur.  N.  S.  8.    (C.A.) 


13.  The  affidavit  verifying  a  charge  is  not  a 
sufficient  affidavit  to  discharge  an  accounting 
party  of  items  under  forty  shillings,  mentioned 
in  the  charge. — Palmer  v.  Goodwin,  18  I.  C.  R. 
171.    (C.) 

14.  A  power  of  attorney  was  witnessed  by  a 
notary  public  in  Australia,  and  attested  under 
his  notariai^  seal.  Held,  that  the  handwriting 
of  the  person  by  whom  the  power  purported 
to  be  signed  should  be  verified  by  the  affida- 
vit of  a  resident  in  this  country. — In  re  Mann, 
8  I.  Jur.  N.  S.  361.    (R.) 

XXXVm.  11.  r.  On  Motion  for  Decree. 

ISee  80  &  81  Vic,  c.  44,  s.  68 ;  G.  O.  (1867), 
91-94,  172.] 

XXXVllI.  11.  8.  Notice  of  Using  Affidavits,  jx. 
ISee  G.  O.  (1867),  162,  216.] 


XXXVm.  12.  Answer, 

a.  When  Answer  may  he  Read 

as  Evidence. 

b.  What  Evidence  is  good  against 

Answer. 

c.  Effect  of  Reading  Answer, 


X^xvin   12.  a.  When  Answer  may  be  Read  as 

Evidence, 

15.  Secondary  evidence  of  a  letter  written 
by  deft,  having  been  given,  she  was  allowed 
to  read  from  her  answer  her  account  of  the 
contents  of  the  letter. — Earl  of  Donoughmore 
V.  Cataneo,  Jon.  &  Car.  250.    (£.E.) 


[PRACTICE^EVIDENCE.— ANSWER  ] 


935 


1.  The  answer  of  one  co-defendant  acknow- 
ledging the  charge  cannot  be  read  against  the 
other.— Cntwe  y.  Clancy,  6  L  B.  R  562.    (C.) 

2.  The  Conrt  will  not  permit  the  answer  of 
the  guardian  cui  litem  of  a  superannuated  per- 
son to  be  read  against  him,  nor  make  a  decree 
against  him  thereon,  but  will  require  the  case 
to  be  proTed  against  him. — Freeman  v.  Gradjf, 
8LE.R.137.    (R.) 

3.  A  suit  for  an  account  against  an  elegit 
creditor  in  possession  was  heard  on  bill  and 
answer.  The  only  evidence  before  the  Mas- 
ter to  charge  the  deft,  with  the  rent  of  lands 
was  the  admission  in  the  answer,  accompa- 
nied bj  a  statement  that  the  lands  were  erro- 
neously included  in  the  elegit,  and  belouged 
to  a  third  person,  with  whom  the  deft,  had 
accounted.  Held,  that  the  Master  was  not 
bound  to  take  the  eutire  statement  in  the 
answer ;  but  might,  on  the  admissioD,  charge 
the  deft,  with  the  rent  received,  and  find  that 
the  property  belonged  to  the  debtor. — M^Don- 
nea  y.  Alcock,  8  L  E.  B.  127.    (C.) 

4.  The  ptf.  sought  a  renewal  of  a  lease  (not 
in  his  possession).  The  deft.*8  answer  denied 
his  right  to  the  renewal,  **  inasmuch  as  he  is 
convinced  from  documents  in  his  possession, 
to  which  he  will  hereafter  more  particularly 
refer,  that  no  such  lease  was  executed  ;**  an^ 
stated  **  that  it  appears  by  a  certain  deed  and 
schedule,  which  be  admitted  to  be  in  his  pos- 
session, that  a  lease  for  a  different  term  and 
rent  had  been  executed,  and  that  *  it  is  mani- 
fest *  from  the  schedule  a  renewal,  if  obtained, 
was  fraudulent.'*  Held,  that  the  deft,  had  re- 
ferred to  the  deed  and  schedule  in  such  a  way 
as  to  make  it  part  of  his  answer;  and  was 
bound  to  produce  it. — Phelan  v.  Hamilton,  9  I. 
E.  R,264.    (B.) 

5.  The  defts.  by  their  answer  admitted 
that  two  deeds  were  in  their  possession, 
stated  them  partially,  and  referrea  to  them, 
when  produced,  for  greater  certainty.  Held, 
that  they  were  bound  to  produce  them  for 
the  inspection  of  the  ptfs.  on  motion. 

On  a  bill  filed  to  sell  the  inheritance,  it 
appeared  on  the  face  of  the  answer  of  the 
tenant  for  life,  that  the  parties  entitled  to 
the  remainder  immediately  expectant  on  the 
life  estate,  were  not  before  the  Court.  Held, 
that  the  Court  could  not  compel  the  tenant 
for  life  to  produce  the  deed  under  which  the 
absent  parties  held  their  estate,  although,  as 
against  the  tenant  for  life,  the  right  of  the 
ptf.  to  inspection  was  complete. 

That,  to  show  that  the  bill  is  open  to  a 
demurrer  for  want  of  equity,  is  not  a  valid 
objection  to  ptf.'s  motion  to  produce  docu- 
ments.—DviiJbs  v.  Blake,  9  I.  E.  B.  640.    (B.) 

6.  The  bill  in  an  administration  suit  erro- 
neously stated,  in  respect  to  dates  and  other 
particulars,  agreements  for  leases  to  the  tes- 
tator, V.  His  heir-at-law,  in  his  answer, 
admitted  the  agreements  to  be  of  the  purport 
•tated  in  the  bill,  but  for  greater  certainty 
referred  to  the  original  agreements  when  pro- 


duced. He  died.  The  suit  was  revived  af 
against  his  son  and  heir-at-law,  T.,  a  minor^ 
who,  in  his  answer  (by  his  guardian)  to  the 
original  and  revived  bill,  admitted  the  agree- 
ments to  b,e  of  the  nature  set  forth  in  the 
bilL  A  decree  directed  the  Master  to  take 
an  account  of  V.'s  real  and  personal  estate, 
and  to  state  whether  the  premises  agreed 
to  be  demised  to  him  formed  part  of  his  real 
or  personal  assets.  The  original  agreements 
were  not  produced  before  the  Master,  but  T., 
in  his  charge,  filed  in  the  Master's  office,  made 
an  admission  similar  to  that  contained  in  his 
answer.  The  Master  by  his  report  found  that 
the  premises  formed  part  of  V.'s  personal  es- 
tate.   To  that  report  T.  filed  exceptions. 

After  the  cause  was  set  down  for  hearing, 
on  the  report,  exceptions,  and  further  direc- 
tions, T.'s  solicitor,  who  had  been  solicitor  for 
T.*s  father,  for  the  first  time  obtained  copies 
of  the  agreements.  Counsel  for  T.  mentioned 
at  the  hearing  that  the  agreements  differed 
from  the  description  given  of  them  in  the 
bill,  and  tended  to  show  that  V.  took  a  free- 
hold estate  in  the  premises.  Other  parties  in 
the  cause  objected  to  the  admission  of  the 
original  agreements  in  evidence  in  opposition 
to  the  previous  admission  in  the  pleadings. 
The  Court  yielded  to  that  objection,  and 
overruled  the  exceptions ;  but,  upon  a  special 
motion  afterwards  made — Held,  tnat  the  Mas- 
ter should  be  directed  to  review  his  report; 
and  that  T.  should  be  permitted  to  file  a  sup- 
plemental charge  in  the  office,  putting  in  issue 
the  original  agreements,  but  should  pay  the 
costs  of  the  motion,  and  the  costs  arising 
on  the  new  reference  to  the  Master. 

That,  before  the  decree  to  account,  T.  would 
have  been  permitted  by  supplemental  answer 
to  rectify  tne  erroneous  admissions ;  but  that, 
after  decree,  leave  to  file  a  supplemental 
answer  could  not  be  granted. — Carbery  v.  Cox, 
2  I.  C.  B.  877  ;  2  I.  Jur.  25.    (C.) 

7.  A  petitioner  may  read  as  his  evidence  a 
portion  of  a  respondent's  affidavit,  without 
making  the  whole  his  evidence. — Archbold  v. 
ScuUy,  9  I.  C.  B.  152  ;  Dr.  Bep.  temp,  Napier, 
330.    (C.A.)— [5e€  s.  c,  9  H.  L.  Cas.  360.] 

8.  Though  the  petitioner  may  read  a  portion 
of  the  respondent's  affidavit  by  way  of  answer 
without  making  the  whole  his  own  evidence, 
he  cannot  read  any  portion  of  any  other  affi- 
davit filed  on  behalf  of  the  respondent  without 
making  the  whole  his  own  evidence. — Fairer 
v.  Afsrcer,  10  I.  C.  B.  602.    (C.) 


XXXVnL  12.  b.  What  Evidence  is  good 
against  Answer. 

9.  When  the  answer  of  the  deft,  conflicts 
with  the  depositions  of  the  sole  witness  for 
the  ptf.,  if  there  are  circumstances  tending 
to  give  credit  to  the  testimony  of  the  witness, 
rather  than  to  the  deft's  answer,  the  Court 
will  grant  a  decree  thereon  upon  the  evidence 
of  the  former. — Shany  v.  Oarty,  2  I.  Jur.  187. 
(C.) 
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1.  The  Court  refosed  to  decree  the  cancel- 
lation of  a  bond,  for  which,  at  the  time  of  its 
execution,  no  money  passed;  on  the  peti- 
tioner's sole  evidence  against  the  respondent's 
answering  affidavit,  stating  that  the  bond  was 
the  petitioner's  free  and  volontary  act,  done 
for  past  services,  and  advances  of  monej. — 
Wytt  y.  Lambert^  16  I.  C.  B.  878.    (R.) 


XXX  Vm.  12.  c.  Effect  of  Reading  Answer, 


XXXVin.  18.  BiUs  generally:  when  taken  Pro 

Con/esso, 

ISee  G.  O.  (1867),  65,  110-126.] 

2.  A  bill  in  Chancery  filed  by  tenant  for 
life,  though  no  decree  was  pronounced  in  the 
cause,  may  be  read  in  evidence  in  a  suit 
against  the  remainderman,  partly  relating  to 
the  same  lands,  but  only  as  evidence  of  such  a 
bill  having  been  filed. — Nangle  v.  Smithy  1 1. 
E.  R,119.    (C.) 


8.  A  petition  to  perpetuate  testimony  of  the 
contents  of  a  lost  deea  was  filed  by  the  claim- 
ant of  a  reversionary  interest  thereunder. 
Held,  that  under  a  commission,  issued  pursu- 
ant to  its  prayer,  the  respondents  could  not 
examine  witnesses  on  their  own  behalf ;  and 
that  the  defence  of  purchase  for  valuable  con- 
sideration without  notice  is  no  answer  to  a 
suit  to  perpetuate  testimony. — Tdbot  t.  Ken- 
nedy, 7  t  Jur.  N.  S.  60.    (C.) 


XXXVJLll.  U.  Evidence  taken  on  Bill  to 
Perpetuate, 

[See  80  &  81  Vic,  c.  44,  s.  98 ;  G.  O.  (1867), 
140.] 

8.  A  commission  to  examine  witnesses  de 
bene  esse,  upon  a  bill  to  perpetuate  testimony, 
granted,  though  deft,  had  not  appeared,  and 
was  not  in  contempt. — Allen  v.  EarlofAnnes- 
Uy,  2  Jones,  260.    (E.£.) 

4.  In  a  suit  to  perpetuate  testimony  of  wit- 
nesses, the  deft,  not  having  answered,  and 
having  stood  out  process  to  a  sequestration,  to 
which  there  was  a  return  of  nulla  bona,  liberty 
was  given  to  the  ptf.,  under  18  G.  2,  c.  9,  to 
pass  publication  of  depositions  taken  de  bene 
esse  in  the  cause.  —  Scanlan  v.  M''Coy,  Fl.  & 
K.  366.    (R.) 

5.  After  replication  filed  in  a  suit  to  per- 
petuate testimony,  it  is  not  necessary  to  obtain 
an  order  to  examine  witnesses.  —  AOen  v. 
Hacket,  11  L  E.  B.  856.    (R.) 

6.  Liberty  given  to  the  ptf.  to  examine  wit- 
nesses de  bene  esse,  under  a  bill  to  perpetuate 
testimony,  although  the  deft,  had  not  answered, 
and  was  not  in  contempt. — Lindsay  v.  Z.,  2  I. 
Jur.  12.    (R) 

7.  In  a  cause  petition  suit  to  perpetuate 
testimony,  the  respondent  filed  no  answering 
affidavit,  and  was  in  contempt  for  not  answer- 
ing interrogatories  aanexea  to  the  petition. 
The  petitioner,  without  an  order  for  tnat  pur- 
pose, examined  witnesses,  without  complying 
with  the  requirements  of  the  18  6^.  2,  c.  9  (/r.) 
6.  2.  The  Court  allowed  publication  of  those 
depositions  to  pass,  saving  all  just  exceptions 
touching  their  admissibility  on  the  hearing  of 
the  matter  wherein  it  was  intended  to  use 
them ;  and  reserving  the  right  of  the  respon- 
dents therein  to  object  at  its  hearing  to  the 
admissibility. — Kieman  v.  K,,  6  L  Jnr.  N.  S. 
149.    (R.) 


XXXVm.  16.  Copies. 

[See  80  &  81  Vic„  c.  44,  ss.  102,  109,  128, 
162 :  G.  O.  (1867),  67,  69,  60.  62,  81,  170,  176, 
177-190,  195,  197,  202,  218,  226,  244,  260,  270, 
279.] 

9.  Secondary  evidence  of  a  letter  written 
by  the  deft,  having  been  given,  she  was  allowed 
to  read  from  her  answer  her  account  of  the 
contents  of  the  letter. — Earl  of  Donoughmore  t. 
Cataneo,  Jones  &  Ca.  260.    (E.E.) 

10.  Copies  of  the  tithe  certificate  and  applot- 
ment,  compared  and  attested  by  the  registrar 
of  the  diocese,  are  evidence  of  the  contents  of 
the  original  document. — Hawkins  v.  Carry,  2 
Jones,  431 ;  Crowley  v.  Flood,  ibid,  666.   (E.E.) 

11.  By  marriage  settlement  lands  were  limi- 
ted to  B.,  the  settlor,  for  life ;  remainder  to 
trustees  for  a  term  oi  years  to  secure  a  join- 
ture and  younger  children's  portions;  re- 
mainder to  B.'s  sons  in  tail ;  remainder  to  B.'s 
heirs,  to  whom  the  estate  descended,  all  the 
prior  limitations  having  been  spent.  On  a 
bill,  filed  by  the  representatives  of  the  survi- 
ving younger  child,  an  alleged  copy  of  the 
settlement  was  produced,  and  an  ineffectual 
search  among  her  papers  for  the  original 
proved,  and  also  that  this  copy  was  found 
there.  A  witness  believed  that  part  of  the 
document  was  in  the  handwriting  of  W.,  clerk 
to  his  father,  the  solicitor  in  the  cause.  W. 
had  died  twenty  years  ago.  Witness  had  not 
ever  seen  W.  write ;  but,  by  coniparison,  and 
by  an  endorsement,  "  Compared,  W.,"  believed 
the  writing  to  be  W.'s,  but  did  not  know  when 
it  had  been  written.  The  original  was  regis- 
tered, and  a  memorial  thereof  proved.  Helil, 
that  the  copy  was  not  admissible  in  evidence, 
no  search  having  been  made  among  the  papers 
of  the  trustees  of  the  term,  or  of  the  inheritor, 
and  W.'s  handwriting  not  having  been  proved 
sufficiently.  —  Cruise  v.  Clancy,  6  I.  E.  R.  662* 
(C.) 

12.  The  Deputy  Keeper  of  the  Rolls  was 
directed  to  furnish  to  a  deft,  an  office  copy  of 
a  bill,  with  those  interrogatories  only  which 
the  deft,  was  required  to  answer. — Danidy. 
D.,  2  L  Jur.  169.    (R.) 

18.  Cause  petitions  under  the  Court  of 
Ch.  Reff.  Act  1860  are  not  pleadings  of  which 
attested  copies  must  be  taken  out  of  the  Rolls 
office  before  answering  affidavits  will  be  re- 
ceived there.-  Daly  v.  Wade,  1  I.  C.  R.  872. 
(C.) 

14.  A  will  lodged  in  the  registry  was  im- 
peached as  a  forgery.    The  Court  refused  to 
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allow  tbe  proponnder  to  get  a  photographic 
copy  of  the  signatures  of  the  testator  and  of 
the  witnesses,  without  an  affidavit  explaining 
the  circamstances ;  but,  on  consent,  ordered 
that  a  copy  of  tbe  body  of  tbe  will  might  be 
taken.— ftmon  y,  T.,  8  I.  Jur.  N.  S.  61.  (P.) 

1.  On  special  motion,  the  M.  B.  will  permit 
an  attested  copy  of  amendments  to  a  cause 
petition  to  be  taken  out  by  a  respondent  who 
has  already  been  obliged  to  take  out  an  attes- 
ted copy  of  a  common  copy  deposited  in  the 
Master^s  office.— Benne«  t.  Woife,  11  I.  Jur. 
N.  8.  189.    (B.) 

2.  An  incumbrancer  on  the  final  schedule 
noticed  a  prior  incumbrancer,  claiming  under 
a  judgment  mortgage,  that,  on  the  final  hear- 
ing of  the  schedule,  he  would  be  required 
to  produce  proof  of  his  judgment  mortgage, 
and  that  it  was  duly  registered  so  as  to  be  a 
charge  upon  the  lands. 

The  judgment  mortgagee  produced  a  certi- 
fied copy  of  the  affidavit  made  to  register  the 
judgment  as  a  mortgage.  The  affidavit  was 
dght  in  point  of.  form.  No  objection  was 
filed.  HeUl,  sufficient  proof  of  the  validity  of 
the  judgment  mortgage.— /n  re  FUxHfs  Estate, 
17LC.R,116.  (CA.) 


XXXVlll.  16.  Taken  in  other  Courts, 
[See  EviDENCB  Act,  14  &  15  Ftc,  c.  99,  s.  7.] 


XXXVm.  17.  JDecisions  of  other  Courts, 
ISee  14  &  16  Ftc.,  c.  99,  s.  7.] 

3.  A  verdict  on  an  issue  is  not  admissible 
evidence  on  a  second  trial  of  the  same  issue. — 
O'Connor  T.Mahne,  6  CI.  &  F.  672.  —  [Bevg. 
Mahne  y.  O'Connor,  2  D.  &  Wal.  491.    (C.)] 

4.  A  decree  of  the  Court  of  Claims  under 
the  11  &  12  W,  3,  sess.  2,  c.  2  {Eng.\  adjudica- 
ting on  lands,  vested  in  an  innocent  person, 
as  charged  with  a  rent,  is  not  admissible  in 
evidence,  not  having  been  within  their  juris- 
diction ;  and  although  possession  of  the  lands 
and  the  rent  has  ever  since  gone  in  accordance 
with  the  decree,  the  decree  is  not  admissible, 
at  least,  without  proving  that  it  was  known  to 
the  parties  against  whom  it  is  produced,  or  to 
those  through  whom  they  claim. — Archbp.  of 
Dublin  V.  Lord  Trimleston,  12  I.  E.  B.  261. 
(C.) 


XXXVlll.  18.  Evidence  of  one  Defendant  read 
for  or  against  another, 

5.  The  answer  of  one  co-deft.,  acknowledg- 
ing the  charge,  cannot  be  read  against  the 
other. — Cruise  y.  Clancy,  6  L  £.  B.  662.    (C.) 

6.  When  the  personal  representative,  and 
the  infant  heir-at-law  of  a  deceased  debtor, 
were  co-defts.  in  a  suit  instituted  by  a  simple 
contract  creditor  of  the  ancestor,  and  there 
was  a  consent  order  that  the  personal  repre- 
sentative should  be  examined  as  a  witness — 
Held,  that  the  deposition  so  taken  was  admis- 
sible in  evidence  against  the  infant  deft. — 
Lynch  V.  Joyce,  8  Dr.  A  War.  849.    (C.) 


7.  A  deft,  cannot  read,  as  against  ptf., 
depositions  taken  on  behalf  of  a  co-deft. — 
Roddy  V.  Williams,  8  Jon.  &  L.  1.    (C.) 


XXXVm.  19.  Decree  in  former  Cause, 


XXXVni.  20.  Evidence  taken  in  another 
Cause  or  Matter. 

8.  A  bill  was  filed  in  the  Court  of  Ch. 
impeaching  a  will.  A  suit  to  recal  probate 
had  been  instituted  in  the  Prerogative  Court, 
and  a  witness,  who  was  examined  de  bene  esse 
in  the  Ch.  suit,  died  after  having  been 
examined.  The  Court  would  not  permit  his 
depositions  to  be  published  for  the  purpose  of 
using  them  in  a  suit  in  the  Ecclesiastical 
Court,  issue  not  having  been  joined  in  the 
suit  in  Ch.,  and  publication  therefore  not 
having  passed  in  such  snit,—Shewell  v.  Bil- 
liard, 9  I,  E,  B,,  469.    (B.) 

9.  A.,  tenant  under  a  lease  for  lives  re- 
newable for  ever,  assigned  his  entire  Interest 
by  way  of  mortgage ;  but  remained  in  posses- 
sion. His  lessor  served  on  him,  but  not  on 
the  mortgagee,  a  notice  under  the  Tenantry 
Act.  For  a  considerable  period,  A.  omitted 
to  renew  the  lease;  and  a  petition  for 
renewal,  filed  by  him,  was  dismissed  on  the 
ground  of  laches.  In  the  mortgagee's  suit — 
Held,  that  the  lessor's  affidavit,  filed  in  A.'s 
cause,  could  not  be  read  as  evidence  of  the 
facts  stated  therein.— 6^a^atM  v.  Cooper,  6  I. 
C.  B.  618  ;  8  I.  Jur.  N.  S.  69.    (C.) 


XXXVm.  21"  Deeds:  Proof  of:  Loss  of:  other 

Documentary  Evidence, 

a.  In  general, 

b.  Secondary  Evidence. 

c.  Registers  and  other  Re- 

cords ;  Books ;  Entries ; 
Letters,  ffc, 

[As  to  Production  of  Deeds,  See  Practiob, 
LXXV,  Production  of  Deeds.] 


XXXVlll.  21.  a.  Deeds  aenerally:  their  Proqf 
and  Loss :  of  other  Documentary  Evidence. 

[See  30  &  81  Vic,  c.  44,  ss.  71,  73,  109,  128  : 
G.  O.  (1867),  162,  164-190.] 

10.  To  warrant  the  reading  of  a  document 
at  the  re-hearing,  it  must  have  been  put  in 
issue  by  the  pleadings.  That  the  fact  inten- 
ded to  be  proved  by  the  document  has  been 
put  in  issue  is  insufficient.— ZysayA/  v.  CulU- 
nan,  Hayes,  141.    (E.E.) 

11.  The  bill  stated  a  deed  which  was  ad- 
mitted by  answer.  On  hearing  on  bill  and 
answer,  the  ptf.  offered  to  read  a  deed  cor- 
responding with  that  stated  in  the  bill,  but 
which  had  not  been  identified  with  it.  Held, 
that  it  could  not  be  re&d.— Hughes  v.  Cowley, 
6  1.  KB.  688.    (E.E.) 

12.  There  is  not  any  objection  to  correct 
a  deed  by  parol  evidence,  when  there  is  any- 
thing in  writing  beyond  the  parol  evidence  to 
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go  bj.  Where,  howerer,  there  is  not  any- 
thing save  the  recollection  of  witnesses,  and 
the  deft/s  answer  denies  the  case  set  up  by 
ptf.,  ptf.  is  without  remedy. 

In  a  suit  to  reform  principally  by  parol 
evidence,  a  mistake  in  a  lease,  what  deft, 
admits  or  denies  is  of  the  utmost  importance. 
-^Mortimer  v.  ShortaU,  2  Dr.  &  War.  BOS;  1 
Con.  &L.  417.    (C.) 

1.  To  bring  a  case  within  the  21  G.  8,  c.  11 
(the  Act  for  validating  recoveries  after  twenty 
years,  though  the  deed  making  the  tenant 
to  the  pratcipe  be  lost),  s.  8,  it  is  not  neces- 
sary to  give  strict  proof  of  the  loss  of  the 
deed. — Townsend  v.  Earl  of  Kingston^  6  I.  E. 
R.  118.    (E.E.) 

2.  A  mortgage  deed  having  been  lost,  its 
execution  was  admitted  in  the  answer  to  a 
foreclosure  bill,  but  the  deft,  swore  there  was 
an  endorsement  of  payments  on  it  The  me- 
morial, executed  by  the  mortgagor,  and  a 
counterpart  in  his  possession,  were  offered  in 
evidence,  but  a  sufficient  search  for  the  origi- 
nal was  not  proved.  Heldy  that  there  should 
be  a  decree  to  account,  with  an  enquiry  as  to 
the  original  deed  and  the  endorsement  on  it. 
—Coulson  V.  WiUiams,  9  I.  E.  R.  287.    (C.) 

8.  Bill  filed  in  1816,  for  specific  execution 
of  a  covenant  contained  in  marriage  articles, 
alleged  to  have  been  executed  in  1760,  but 
lost  or  destroyed ;  in  which  the  covenantor 
agreed  to  bequeath  bv  will  to  his  intended 
wife,  if  she  survived  nim,  one-third  part  of 
the  fortune  or  substance  which  he  should  die 
possessed  of  or  entitled  unto.  A  decree  of  the 
Lord  Chancellor  of  Ireland,  holding  that  the 
memorial  of  registry  of  such  alleged  articles, 
bearing  date  the  1st  of  Feb.  1763,  though  not 
executed  by  the  covenantor,  was  admissible  in 
evidence  against  those  claiming  under  him, 
not  only  oi  the  execution,  but  contents  of 
those  articles  ;  and  that  the  words  **  fortune 
or  substance,'"  embraced  and  included  within 
them  as  well  the  covenantor's  real  as  personal 
property,  was  affirmed  by  the  House  of  Lords. 
— 5ctt%  V.  5.,  10  I.  E.  k  657.  (H.L.)— PAffg. 
decree  of  Ld.  Ch.  of  Ir. — See  next  case.J 

4.  A  bill  filed  for  a  renewal  set  forth  lost 
articles  of  demise  of  1746,  by  V.,  then  seized 
in  fee,  idleged  to  contain  a  covenant  for  per- 
petual renewal,  also,  in  alleged  conformity 
thereto,  a  lease  executed  in  1750  by  V.,  who  in 
the  interim  had  become  tenant  for  life,  con- 
taining such  a  covenant,  and  reciting  articles ; 
also  showing  subsequent  renewals  successively 
by  tenants  for  life.  Hdd,  that  the  memorial 
of  the  articles  from  the  Registry-office,  though 
not  executed  by  V.,  was  admissible  in  evi- 
dence against  those  claiming  under  him  as 
purchasers,  of  the  execution  of  such  lost  arti- 
cles and  of  their  contents. 

That  the  successive  renewals  by  subsequent 
tenants  for  life  were  evidence  in  support  of 
the  memorial,  against  the  remainderman,  of 
the  execution  of  the  articles. 

That  an  agreement  in  a  memorial  to  demise 
landfl  for  tl^ee  lives,  "  with  a  claose  of  re- 


newal, provided  the  lessee,  within  six  calendar 
months  from  the  death  of  the  last  of  the  said 
three  lives,  should  nominate  such  life  or  lives 
as  he  would  have  inserted  in  any  lease  to  be 
made  thereof,  and  paying,  as  well  all  rent  due 
for  the  half  year  after  the  fall  of  such  life,  as 
the  sum  of  £11.  7s.  6d.  for  renewing  or  adding 
such  life  or  lives  for  ever,"  is  a  covenant  for 
perpetual  renewal. — Biggs  v.  SadHer^  10 1.  E.  R. 
522.  (E.E.)— [5ee  s.  c.  4  H.  L.  Cas.  436,  and 
Scully  V.  5.,  10  I.E.  R.  667.    (H.L.)] 

5.  Any  documents,  which  could  be  used  at 
Law  as  admissions  to  prove  an  agreement 
pleaded,  may  be  used  in  Equity  for  the  same 
purpose,  though  not  noticed  in  the  bill ;  but 
subject  to  enquiry,  if  deft,  be  taken  by  sur- 
prise. Such  a  method  of  proof  may,  however, 
affect  the  costs. — Crosbie  v.  Thompton^  11  I.  EL 
R.404.    (C.^ 

6.  The  Poor-law  valuation  is  evidence,  as  a 
public  document,  of  the  value  of  land  com- 
prised in  it. 

A  document  not  in  issue  by  the  bill,  and  a 
motion  for  the  introduction  of  which  by 
amendment  has  been  refused,  cannot  be  used 
at  the  hearing.-5iri72  v.  M'Tieman,  II  I.  £.  R 
602.    (C; 

7.  The  Poor-law  valuation  is,  as  a  public 
document,  evidence  of  the  value  of  the  lands 
comprised  in  it. —  WeUand  v.  Lord  MiddUton, 
ULE.  R.603.    (C.) 

8.  In  a  suit  bv  the  assignee  of  an  annuity,  a 
mortgagee  of  the  estate  charged  denied  the 
assignment.  Held,  that  it  could  not  be  proved 
viva  voce  at  the  hearing,  thou^  the  existence 
of  the  annuity  was  not  disputed,  and  though 
the  bill  was  taken  as  confessed  against  the 
assignor.  —  Bagnall  v.  Horn,  12  I.  E.  R.  19. 
(C.) 

9.  The  last  previous  lease  of  premises  in- 
cluded in  a  renewal  is  not  the  only  evidence 
receivable  of  what  are  usual  clauses  within  the 
meaning  of  a  power  requiring  the  usual  clauses 
to  be  inserted  in  renewals.  The  Court  refused 
to  set  aside  a  renewal,  impeached  for  varving 
from  the  previous  lease,  in  a  case  in  wnich 
the  objection  was  not  made  by  the  bill  so  as 
to  lead  the  deft,  to  explain  it. — Marquis  of 
Donegal  v.  Greg,  13  L  E.  R.  12.    (C.) 

10.  Where  in  a  suit  to  raise  an  incumbrance 
a  deft,  omitted  to  put  in  issue  by  her  answer  a 
deed  of  a  certain  date,  under  which  she  claimed 
an  annuity;  upon  motion  founded  upon  an 
affidavit,  stating  that  the  omission  arose  from 
inadvertence,  but  not  statingany  of  the  circum- 
stances under  which  the  deed  was  execute^ 
she  obtained  liberty  to  prove  the  deed,  ana 
rely  on  it  at  the  hearing,  although  it  had  not 
been  put  in  issue — Held,  ithat  under  that  order, 
evidence  that  the  deed  was  executed  upon  a 
day  different  from  that  on  which  it  bore  date 
was  inadmissible  at  the  hearing ;  and  that  evi- 
dence of  its  execution  merely  could  be  then 
received. 
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The  Conrt,  inserted  in  the  decree  a  declara-  '  6.  If  the  tenancy  of  Unda,  orer  which  s  re- 
tion  that  the  deft,  should  be  at  liberty  to  rely  ceiver  has  been  appointed,  is  dispated,  the 
before  the  Master  on  the  deed  in  relation  to  Court  will  not  issue  an  attachment  for  non- 
such  rights  as  she  might  claim. — Bamsmf  t.    payment  of  rent. 

Huffington^  13  I.  £.  B.  185.    (C.)  SenbU — A  stamped  copy  of  a  lost  unstamped 

document,  requiring  a  stamf),  is  admissible  in 

1.  The  Court  wiU  not  allow  a  deed  to  be   fll^T^lT^^  n     ?JJI-  ^^^  ^\h  ^  b^ 
taken  out  of  the  Master's  office,  to  prove  it  in   j^)  doahitd.^— Herbert  t.  i2a«,  18  L  C.  R.  25. 

the  cause,  without  notice  to  the  parties.  —   v***/ 

Wyse  Y.  W^  4 1.  Jur.  100.    (R.)  [  

I  XXXVm.  21.  b.  Secondary  Evidence  of  Deeds, 

2.  Any  document  or  evidence,  that  has  been  !  ix, 

before  the  Court  below,  may,  on  appeal  to  the  7.  An  admission  in  the  answer  that  the 
House  of  Lords,  be  properly  brought  under  the  ,  deft.*8  solicitor  wrote  a  letter  "  to  some  such 
notice  of  the  House,  but  no  othen.--Geraghty  effect  as  that  in  bill  sUted,  but  for  certainty 
y.  MaUme,!  H.  L.  Cas.  89.— f^  the  case  be-  as  to  the  contents  thereof  the  deft,  begs  leave 
low :  5  L  E.  B.  549 ;  3  Dr.  &  War.  239.    (C.)]    to  refer  thereto,  when  produced  and  proved,** 

does  not  authorise  the  ptf .  to  read  the  passage 


3.  On  a  re-hearing,  documentary  evidence, 
not  offered  at  the  original  hearing,  may  be 
received ;  but  depositions  cannot  then  be  re- 
ceived, if  offered  for  any  purpose  beyond  that 
of  identifying  such  documentary  evidence. — 
JohMon  V.  Mid  Gt  W.  oflr,  Bm,  Co.,  6 1.  C.  R. 
264.  (C.y-iSee  s.  c,  6  H.  L.  Cas.  798  ;  4  Jur. 
N.  S.  643.] 

4.  In  1805,  C,  entitled  to  a  charge  upon 
lands,  died.  It  was  alleged  that  she  had  made 
a  will,  and  the  petitioner  claimed  a  portion  of 
the  charge  under  that  will.  No  evidence  of 
the  existence  or  probate  of  that  will  was 
given,  but  for  upwards  of  thirty  years  the 
parties  interested  in  the  charge,  and  in  the 
lands  on  which  it  was  a  charge,  had  acted  on 
the  belief  of  its  existence  and  probate.  Dur- 
ing a  considerable  portion  of  that  time  the 
owner  of  the  lands  was  a  lunatic  under  the 
protection  of  the  Court  of  Ch.,  which  had 
acted  on  the  supposition  of  there  being  a 
will.  Some  of  the  respondents,  who  subse- 
quently became  owners  of  the  lands,  had  in  a 
former  suit  made  verified  statements  mention- 
ing and  relying  on  the  execution  of  C.'s  will. 
Held,  in  a  suit  to  raise  the  amount  due  on  foot 
of  the  charge,  that  the  existence  and  probate 
of  the  will,  and  the  assent  of  the  executor, 
might  be  presumed. — ,Toker  v.  Lcmesborough,  7 
L  C.  R.  241 ;  3  I.  Jur.  N.  S.  126.    (C.) 

5.  A.,  seized  in  tail  of  K.  and  other  lands, 
suffered  a  recovery  of  them  in  1834,  and  had  by 
will,  in  1832,  devised  them.  In  1836  A.  bor- 
rowed money  on  a  mortgage  of  K.,  and  on  a 
collateral  judgment.  On  that  occasion  a  dis- 
entailing deea  of  all  the  lands  was  executed 
and  enrolled,  by  which  A.  conveved  all  the 
lands  to  the  use  of  himself  and  his  heirs.  Held, 
that  the  deed  was  a  total  revocation  of  the 
will.— [Affirming  Rolls  decision :  7  I.  C.  R. 
854.] 

On  the  occasion  of  the  mortgage,  the 
lender's  counsel  had  objected  to  the  recovery 
which  had  been  suffered  of  K.,  and  had  advised 
that  the  mortgage  should  be  enrolled.  Quctre, 
Whether  that  opinion  was  admissible  as 
evidence  1— Power  v.  P.,  9  I.  C.  R.  178 ;  3  L 
Jur.  N.  S.  379:  Dr.  Rep.  tenm,  Napier,  268. 
(CJl.) 


in  the  bill  referred  to,  in  order  to  show  what 
were  the  contents  of  that  letter. — Kent  r 
Roberts,  ^  L  E.  H.  279,    (E.E.) 

8.  A  memorial  of  articles  for  a  settlement — 
HeleL,  good  secondary  evidence  of  those  arti- 
cles, possession  being  shown  to  have  gone 
along  with  them ;  and  that  execution  of  the 
memorial  by  the  grantee  was  sufficient  to 
satisfy  the  statute. — Pa/ton  v.  M^Uermott,  1 
Dr.  &  WaL  198.    (C.) 

9.  A  memorial  is  ^good  secondary  evidence 
of  a  lost  deed.— ^&n  v.  A.,  4  I.  E.  R.  472 ;  2 
Dr.  &  War.  307 ;  1  Con.  &  L.  427.    (C.) 

10.  An  inspeximus  of  a  grant  by  an  archbi- 
shop, contained  in  a  grant  of  confirmation  by 
a  subsequent  archbishop,  which  was  enrolled, 
was  produced  from  the  Rolls  Record-office. 
HM,  good  secondary  evidence. — Att,-Gen.  v. 
Corpn.  of  Caahd,  3  Dr.  &  War.  294  ;  2  Con.  & 
L.  1.    (C.) 

11.  The  word  "  and,'*  in  the  last  sentence  of 
the  21  G.  2,  c.  11,  (the  Act  for  validating 
recoveries  aft^  twenty  years,  notwithstanding 
the  deed  making  the  tenant  to  the  pracipe 
should  be  lost  and  not  appear),  s.  8,  is  to  be  read 
"or.**  It  is  not  necessary,  to  bring  a  case 
within  that  statute,  to  give  strict  proof  of 
the  loss  of  the  deed.  — Townsend  v.  £<irl  of 
Kingston,  6  I.  E.  R.  118.     (E.E.) 

12.  By  marriage  settlement,  lands  were  limi- 
ted to  £.  (the  settlor),  for  life,  remainder  to 
trustees  for  years,  to  secure  a  jointure  and 
younger  children's  portions,  remainder  to  the 
sons  of  E.  in  tail,  remainder  to  the  heirs  of  E. 
The  estate  descended  to  the  heirs  of  E.,  all 
the  prior  limitations  being  spent.  On  a  bill 
filed  by  the  representatives  of  the  surviving 
younger  child,  an  alleged  copy  of  the  settle- 
ment was  produced,  and  an  ineffectual  search 
proved  among  her  papers  for  the  original,  and 
that  the  copy  was  found  there.  A  witness 
believed  that  part  of  the  document  was  in  the 
handwriting  of  W.,  who  was  clerk  to  his 
father,  the  solicitor  in  the  cause,  and  had  died 
twenty  years  before;  he  had  never  seen  W. 
write,  but  believed  the  writing  to  be  his,  by 
comparison,  and  alto  an  endorvement,  **  Com- 
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pared,  W.,"  but  did  not  know  when  it  bad 
been  made.  The  original  deed  was  registered, 
and  the  memorial  of  it  was  proved.  Hdd, 
that  the  copy  was  not  admissible  in  evidence, 
no  search  having  been  made  among  the  papers 
of  the  trustees  of  the  term,  or  of  the  inheri- 
tor, aud  the  handwriting  of  W.  not  having 
been  sufficiently  proved. 

Semble — That  if  the  endorsement  had  been 
proved  to  have  been  in  the  handwriting  of 
W.,  and  to  have  been  made  when  it  purported 
to  have  been  made,  and  the  document  had 
been  transmitted  with  the  title  deeds,  and 
acted  on,  it  would  have  been  admissible. — 
Cruise  v.  Ciancy,  6  L  E.  R.  662.    (C.) 

1.  In  1816,  a  bill  was  filed  praying  specific 
execution  of  a  covenant  contained  in  marriage 
articles  which,  it  was  alleged,  were  executed 
in  1760,  but  had  since  been  lost  or  destroyed. 
The  covenantor  had  thereby  agreed  to  be- 
queath to  his  intended  wife,  if  she  survived 
him,  one-third  part  of  the  fortune  or  sub- 
stance which  he  should  die  possessed  of  or 
entitled  to.  Held,  that  the  memorial  of  the 
registry  of  those  alleged  articles,  which  me- 
morial bore  date  Ist  Feb.  1763,  was,  though 
not  executed  by  the  covenantor,  admissible 
in  evidence,  against  claimants  under  him,  not 
only  of  the  execution,  but  of  the  contents  of 
those  articles. 

That  the  words,  "fortune  or  substance,*' 
included  the  covenantor's  real  as  well  as  his 
personal  property. — Scully  v.  5.,  10  I.  E.  R. 
667.  (H.L.)— [Affg.  decree  of  Ld.  Ch.  of  Ir. 
— See  next  case.] 

2.  A  bill  for  a  renewal  set  forth  hst  articles 
of  demise  of  1746,  by  V.,  then  seized  in  fee, 
and  alleged  that  they  contained  a  covenant 
for  perpetual  renewal.  The  bill  also  set  forth, 
in  conformity  with  those  articles,  a  lease  ex- 
ecuted in  1760  by  V.,  who,  in  the  interval, 
had  become  tenant  for  life.  This  lease  con- 
tained such  a  covenant,  and  recited  the  arti- 
cles ;  and  the  bill  further  sho^d  subsequent 
renewals  by  successive  tenants  for  life.  Held, 
that  the  memorial  of  the  articles  from  the 
Registry-office  was,  though  not  executed  by 
v.,  admissible  in  evidence,-  against  claimants 
nnder  him  as  purchasers,  of  the  execution  of 
such  lost  articles,  and  of  their  contents. 

That  the  successive  renewals  were  evidence, 
in  support  of  the  memorial,  against  the  re- 
mainaermen,  of  the  execution  of  the  articles. 
—Biggs  v.  Sadlter,  10  I.  E.  R.  622.  f  E.E.}— 
[See  s.  c,  4  H.  L.  Cas.  436,  and  Scuuy  v.  S^ 
101.  E.  R.667.    (HX.)] 

8.  By  marriage  settlement  lands  were  con- 
veyed to  A.  and  B.,  and  the  survivor  of  them, 
and  his  heirs ;  on  trust  for  the  intended  hus- 
band for  life,  and  after  his  death  in  trust  "  to 
convey  at  the  request  of  the  eldest  son  of 
the  marriage,"  or  of  certain  other  persons. 
A.  and  B.  having  died,  and  a  petition  having 
been  filed  to  carry  into  effect  the  trusts  of  the 
settlement  —  Held,  before  giving  secondary 
evidence  of  the  settlement,  proof  should  be 
given  that  an  ineffectual  search  for  it  had 
been  made  among  the  papers  of  both  trustees ; 


and  that  proof  of  snch  search  among  the 
papers  of  the  survivor  was  insufficient. — 
Abbott  V,  Geraghty,  6  I.  Jur.  49.    (C.) 

4.  An  affidavit  of  a  respondent  put  in  issne 
marriage  articles,  and  stated  their  contents, 
'*  as  by  the  same  when  produced  and  proved 
will  appear.''  The  articles  were  lost,  but 
their  loss  was  not  stated  in  the  affidavit. 
Held,  that  secondary  evidence  of  their  con- 
tents was  not  admissible. 

The  articles  had  been  executed  in  Genoa, 
and  a  copy  of  them  had  been  registered  at 
the  British  Consulate  there,  by  an  officer 
whose  duty  it  was  to  compare  the  registered 
copy  with  the  original.  Held,  that  the  copy 
of  the  registered  copy  was  not  admissible  in 
evidence. 

After  the  cause  had  been  heard,  the  book 
containing  the  copy  of  the  articles  was,  on 
the  application  of  the  respondent's  solicitor, 
forwarded  to  the  Judge;  but  he  refused  to 
admit  it  in  evidence  without  a  re-hearing. — 
Barron  v.  ConstabiUj  7  I.  C.  R.  467 ;  8  I.  Jur. 
N.  S.812.    (R.) 

6.  In  a  suit  for  specific  performance,  a  con- 
temporaneous letter  of  a  deceased  agent,  with 
whom  the  contract  was  made,  was  admitted 
in  evidence  to  prove  the  terms  of  the  con- 
tract, the  tenant  having  relied  on  the  acts  of 
the  agent  to  establish  that  he  had  authority 
to  contract 

In  a  suit  for  specific  performance  of  a  con- 
tract entered  into  by  an  agent,  his  authority 
to  contract  should  be  stated  in  the  petition. 

Semble— U  it  be  not,  the  petitioner  cannot 
prove  it  at  the  hearing. 

Observations  on  the  practice  of  filing  affi- 
davits in  reply. — Mortal  y,  Lyons,  8  I.  C.  B. 
112.    (R.) 

6.  A  solicitor,  on  a  s.  d,  t.,  brought  into 
Court  a  deed  under  which  the  respondents 
claimed  as  purchasers  for  value,  and  on  which 
he  did  not  claim  any  lien  ;  but,  by  his  client's 
instructions,  refused  to  produce  it,  because 
the  principal  respondent  owed  his  client  a 
large  sum  of  money. 

Sembie—ThtLt  secondary  evidence  of  the 
contents  of  the  deed  was  not  admissible. — 
The  Att.'Gen.  v.  Ashe,  10  I.  C.  R.  809.    (R.) 

7.  A  document  over  thirty  years  old,  pur- 
porting to  be  a  copy  of  a  lost  instrument,  and 
coming  out  of  the  proper  custody,  is  not  made 
evidence  by  an  endorsement  in  the  handwri- 
ting of  the  deceased  family  solicitor  of  the 
person  claiming  under  the  lost  instrument, 
that  he  has  compared  the  copy  with  the  in- 
strument, and  knows  the  handwriting  of  the 
witnesses  to  the  original,  and  of  one  of  the 
parties,  to  be  genuine. — Kerin  v.  Davoren,  12  L 
C.  R.  852.    (C.) 

8.  A  document  purporting  to  be  an  old 
copy  of  a  lost  deed,  which  created  charges  on 

-  land,  is  not  admissible  in  evidence  against 
the  owner  of  the  land  unless  it  is  proved, 
when  it  comes  from  the  custody  of  the  owner 

I  of  one  of  the  charges. 
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A  term  of  jears  was  vested  in  trustees  to 
raise  a  charge,  no  part  of  which  was  raised, 
thoagh  interest  on  two-thirds  of  it  was  paid 
to  the  parties  entitled  to  the  whole.  On  the 
remaining  one-third  no  interest  had  been  paid 
for  upwards  of  forty  years. 

Qufere — Whether  a  claim  on  foot  of  this 
one-third  was  barred  by  the  Statute  of  Limi- 
tations ?—/»  re  Coane,  8  I.  Jur.  N.  S.  124. 
(C.A.) 


IVUl.  21.  c.  Registers  and  other  Records : 
Books,  Entries,  Letters,  ^c. 

ISte  14  &  15  Vic.,  c.  99,  ss.  7,  8,  9,  10,  11, 
12 ;  18  &  19  Vic,  c.  42,  s.  3.] 

1.  The  receipt  granted  by  the  collector  of 
quit-rent  is  evidence  of  the  apportionment  of 
rent. — Bowles  v.  Waller,  Hayes,  439.     (E.E.) 

2.  Entries  made  in  the  chapel  books  by  R. 
C.  clergymen,  whose  deaths  and  handwriting 
have  been  proved,  are  evidence  of  a  marriage 
or  baptism  recorded  thereby. — Malone  v. 
VEstrange,  2  I.  E.  R.  16.  (C.)— [See  Malone 
v.  G' Connor,  6  CI.  &  F.  672]. 

8.*To  an  habere  upon  a  judgment  in  eject- 
ment for  non-payment  of  rent,  the  sheriff 
returned  that  he  had  delivered  possession 
upon  a  particular  day.  Held,  in  a  redemption 
suit,  that  the  return  was  not  conclusive  evi- 
dence, against  the  tenant,  of  the  date  of  the 
execution  of  the  habere. 

If  evidence  be  conclusive  at  Law,  it  must 
be  equally  conclusive  in  Equity.  We  will  not 
establish  a  rule  of  evidence,  sitting  as  a  Court 
of  Equity,  which,  sitting  as  a  Court  of  Law 
we  would  reject.  The  rules  of  evidence  are 
subtantially  the  same  at  Law  and  in  Equity. 
What  do  vou  say  to  the  case  of  Gyfford  v. 
Woodgate  (11  East.  297)  ?  Have  you  any  case 
overruling  or  varying  that  case ;  or  any  case 
denying  the  principle,  that  on  a  collateral 
matter,  not  an  essential  part  of  the  return, 
and  which  the  sheriff  is  not  by  the  writ  com- 
manded to  return,  the  sheriff's  return  is  only 
prima  fade,  and  not  conclusive  evidence? — 
Fitzgerald  v.  Uussey,  3  I.  E.  R.  319.    (E.E.) 

4.  The  inspeximus  of  a  grant  contained  in 
the  enrolment  of  a  subsequent  grant  of  con- 
firmation of  the  preceding  grant,  produced 
from  the  records  of  the  Rolls  office — Held,  to 
be  good  evidence  of  the  former  grant. — Att.' 
Gen.  V.  Corpn.  of  Cashel,  2  Con.  &  L.  9 ;  3  Dr. 
&  War.  299.    (C.) 

5.  In  a  bill  by  one  partner  for  an  account 
on  foot  of  the  dissolved  partnership,  letters 
written  by  the  deft,  to  the  ptf .,  after  the  dis- 
solution, were  set  out  as  in  ptf.'s  possession, 
and  forming  the  basis  of  the  partnership  agree- 
ment, but  which  the  deft.,  in  his  answer, 
denied.  A  motion  by  the  deft,  for  the  pro- 
duction of  the  letters,  refused. — Palmer  v. 
Mahony,  6  I.  E.  R  504.    (R) 

6.  A  witness  proved  a  letter  to  have  been 
duly  posted,  and    properly    directed.     The 


receipt  of  it  was  positively  denied  in  the 
answer.  The  copy  tendered  in  evidence  had 
a  defective  direction  at  the  foot  of  it. 

Q«a»re — How  far  admissible  in  evidence  ? — 
Sheridan  v.  Jouce,  7  L  E.  R  1 15 ;  1  Jon.  &  L. 
401.     (C.) 

7.  The  entry  of  the  payment  of  the  Eing'a 
silver  is  sufficient  evidence  of  a  iine  having 
been  duly  levied,  the  iine  being  complete  on 
such  payment. — Marjoribanks  v.  Hovenden,  8  I. 
E.  R.  317.    (C.) 

8.  The  Poor-law  valuation  is  evidence,  a» 
a  public  document,  of  the  value  of  land  com- 
prised in  ii.— Swift  v.  M'Tieman,  11  L  E.  R 
602.  (O—  Wetland  v.  Lord  MiddUton,  11  L 
K  R.  603.     (C.) 

9.  The  Down  Survey,  though  conclusive 
only  as  to  the  boundaries  of  the  new  and  old 
interests  defined  by  the  statute  of  Car,  2,  is, 
as  a  public  document,  admissible  as  evidence 
on  questions  between  any  persons  of  mattrs 
stated  in  it. 

The  Books  of  Distributions,  being  only 
abstracts  of  the  survey,  are  not  admissible  as 
evidence  of  matters  in  them. 

A  decree  of  the  Court  of  Claims  under 
statute  of  11  &  12  W.  3,  sess.  2,  c.  2  (^Eng.), 
adjudicating  upon  lands  vested  in  an  innocent 
person,  as  charged  with  a  rent,  is  not  admis- 
sible in  evidence,  not  being  a  matter  within 
their  jurisdiction ;  and  although  the  posses- 
sion of  the  lands  and  rent  has  ever  since  gone 
in  accordance  with  the  decree,  it  does  not 
render  it  admissible,  at  least  without  proving 
that  it  was  known  to  the  parties  against 
whom  it  is  produced,  or  those  through  whom 
they  claim. — Archbishop  of  Dublin  v.  Trindeston, 
12  I.  E.  R.  251.    (C.)  # 

10.  A  return  made  by  the  Registrar  of  a 
diocese,  in  answer  to  the  enquiry  of  a  clergy- 
man whose  benefice  was  under  sequestration, 
enumerating  the  writs  lodged  with  him,  with 
the  dates  of  the  delivery  and  the  sums  due, 
though  not  proved  to  be  made  in  virtue  of 
his  office,  is  evidence  against  the  bishop :  so 
are  letters  of  the  Registrar  of  a  similar 
character. 

The  applotment-book  of  a  parish  is  not 
evidence  to  prove  the  value  of  the  benefice 
in  years  preceding  the  establishment  of  tithe 
composition  in  the  parish. — Hogg  v.  Garrett, 
12LE.  R.659.    (C.) 

11.  The  minute-book,  made  evidence  by  the 
8  Vic,  c.  16,  s.  98  (Companies  CI.  Cons.  Act), 
may  be  transcribed  or  made  from  rough 
minutes  taken  at  time  of  the  meeting. — In  re 
Jennings,  1  I.  C.  R  236.     (B.) 

12.  In  a  cause  petition  under  the  Ch.  Reg. 
Act,  praying  special  performance  of  a  con- 
tract—  Heldf  that  a  letter  referred  to  by.  an 
affidavit  made  by  the  petitioner  in  reply  to 
the  affidavit  of  the  respondent,  but  not  put  in 
bsue  by  the  original  or  any  amended  or  sup- 
plemental petition,  was  inadmissible  on  behalf 
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of  the  petitioner  as  evidence  of  the  contract. 
— Duffy  V.  Johnson^  1  I.  C.  R.  591 ;  4  I.  Jur. 
14.  (C.) 

1.  I.  obtained  a  Crown  grant  of  111  acres 
profitable  land,  in  M.,  with  all  pasture,  turbary, 
bogs,  mountains,  to  the  premises  belonging  or 
in  any  wise  appertaining.  K.  and  F.  obtained 
similar  grants  of  lands  in  M.  B.  obtained  a 
subsequent  grant  of  one-quarter  of  lands  in  M. 
containing  134  acres  profitable  land,  and  also 
a  parcel  of  bog  in  common  unto  the  above 
lands,  called  C.  containing  236  acres. 

In  the  Book  of  Distributions  C.  was  de- 
scribed as  bog  common  to  M.,  236  acres.  The 
lands  of  C.  had  been  from  time  immemorial 
nsed  for  pasture  and  turbary  by  the  tenants 
of  all  portions  of  M.  Held,  on  petition  for 
partition,  that  the  representatives  of  J.,  of  K., 
of  F..  and  of  M.,  were  tenants  in  common  of  C. 

The  Book  of  Distributions  is  admissible 
evidence  in  points  relating  to  property  derived 
from  the  Crown,  under  the  Acts  of  Settlement 
and  Explanation,  at  least  when  the  original 
survey  cannot  be  produced. 

Decree  for  petition,  with  reference  to  the 
Master  to  ascertain  shares. — Knox  v.  Mayo,  7 
I.  C.  R.  663 ;  Dr.  Rep.  ttmp.  Napier,  225.  (C.) 
— [Affd. :  9  I.  C.  R.  192.    (C. A.) 

2.  If  a  partnership  be  admitted,  the  books 
are  admissible  in  evidence,  in  taking  the 
account  of  the  partnership  transactions,  but 
the  books  of  A.  are  not  admissible  against  B. 
to  prove  a  partnership  if  it  be  denied.  —  Sim 
V.  5.,  11  I.  C.  R.  310.    (R.) 

3.  A  petitioner  is  not  entitled  to  read  from 
his  petition  the  statement  of  a  document,  to 
a  copy  of  which  the  petition  refers,  although 
no  affidavit  has  been  filed  by  the  respondent. 
^Talbot  V.  Uamilton,  14  I.  C.  R.  375.     (C.) 

4.  Letters  of  administration  were  insuffi- 
ciently stamped.  Held,  that  the  Book  of  Acts 
was  primary  evidence  of  the  title  of  the 
party  to  whom  administration  was  granted.*— 
M'VonneU  v.  White,  1  I.  Jur.  N.  S.  193.     (C.) 

5.  A  map  made  in  1609,  by  virtue  of  a 
commission  issued  bv  the  Crown  under  the 
great  seal  of  Ireland,  in  the  7th  Jac,  I,  and 
which  map  was  preserved  in  the  State  Paper- 
office  in  London,  was  properly  receivable  in 
evidence. — Staples  v.  Harpur,  10  I.  Jur.  N.  S. 
121.    (C.) 

6.  On  appeal,  the  Court  may  admit  docu- 
mentary evidence  which  was  not  before  the 
Master  when  he  made  the  decretal  order 
Appealed  against. 

The  Court  has  jurisdiction  to  review  a 
Master*s  decision  respecting  what  evidence  is 
admissible  under  the  Ch.  Reg.  Act,  s.  13. 

The  practice  in  the  Masters*  offices  under 
that^  section  is  irregular.  The  Master  should 
Order  books  of  account  to  be  received  as 
/)riwiayaa>  evidence.  Items  capable  of  inde- 
pendent proof  should  be  proved  before  the 
order  is  made.  —  Boag  v.  Bradford,  III.  Jur. 
N.  S.  226.    (R.) 


XXXVm.  22.   When  Evidence  i$  admitted  to 
Expound  Deeds, 

\_See  also  Practice,  XXXVm.  4,  Pabol  Evi- 
dence.] 

7.  Lands  being  re-settled,  £2500  was  charged 
for  younger  children  by  a  deed  reciting  that 
estates  were  charged  with  £1000  for  them  under 
a  previous  settlement  which  reallv  charged  the 
lands  with  £2000.  Those  children  claimed 
both  sums.  Ueld,  not  a  case  for  election 
between  the  deeds,  but  a  mere  misrecital ; 
and  that  the  real  intention,  if  it  had  been  to 
charge  £2500,  besides  only  £1000,  should  have 
been  proved  by  parol  evidence. — BMby  v.  Foot 
^  Beamishj  Beat.  Rep.  581.    (C.) 

8.  Semb/e — That  evidence  of  a  consideration, 
which  is  not  inconsistent  with  the  considera- 
tion set  out  on  the  face  of  the  deed,  is  admis- 
sible to  support  the  deed  as  one  for  value. — 
Nixon  V.  Hamilton,  1  I.  E.  R  46 ;  2  Dr.  &  Wal. 
364.    (C.) 

9.  In  1710,  Trinitarian  Protestant  Dissenters 
subscribed  moneys  for  charitable  purposes, 
and  executed  a  trust  deed  for  the  manage- 
ment of  the  fund.  It  recited  that  the  objects 
of  the  trust  were :  to  support  the  Protestant 
Dissenting  Interest  against  unreasonable  pro- 
secutions :  to  educate  youth  designed  for  the 
ministry  amongst  Protestant  Dissenters :  to 
assist  poor  Protestant  Dissenting  Congrega- 
tions. 

To  aid  in  construing  such  a  deed  the  Court 
will  receive  evidence  of  the  acts  of  the  found- 
ers, but  not  of  their  opinions. 

Evidence  is  also  admissible  to  explain  the 
signification  in  which  ambiguous  words  or 
expressions  were  generally  understood  when 
the  deed  was  executed. —  The  Att.-Gen.  v. 
Drummond,  I  Dr.  &  War.  853;  1  Con.  &  L. 
210.  (C.)— [Affd. :  2  H.  Lds.  Cas.  837.— For 
the  form  of  decree  in  such  a  case,  see  3  Dr.  & 
War.  162.    (C.)l 

10.  There  is  no  objection  to  correct  a  deed 
by  parol  evidence  when  there  is  anything  in 
>vriting,  besides  the  parol  evidence,  to  go  by. 
But,  when  the  sole  evidence  is  the  recollec- 
tion of  witnesses,  and  the  deft.,  by  his  answer, 
denies  the  case  set  up  by  the  ptf.,  the  ptf.  is 
without  remedv. — Mortimer  v.  ShortaU,  2  Dr. 
War.  363 ;  Con.  1  &  L.  417.    (C.) 

11.  Before  the  1  Ftc,  c.  26,  a  deed  which 
revoked  a  will  at  Law,  would  also  have  revoked 
it  in  Equity,  although  the  estate  in  Equity 
remained  unaltered,  unless  the  deed  was  exe- 
cuted for  some  partial  or  qualified  purpose. 

Intention  is  immaterial,  if  there  was  an 
alteration  of  the  estate  both  at  Law  and 
Equity :  but  if  there  was  no  alteration  of  the 
estate  in  Equity  evidence  is  admissible  to 
rebut  the  inference  of  an  intention  to  revoke, 
arising  from  the  alteration  of  the  estate  at 
at  law.  Held^  therefore,  that  the  opinion  of 
counsel  was  admissible  as  evidence,  that  the 
disentailing  deed  was  executed  for  the  par- 
pose  of  the  mortgage. — Power  v.  P.,  7  I.  C.  R. 
354.  (R.)— [Affd. :  9  L  C.  R.  178 ;  Dr.  temp, 
Napier,  268 ;  31.  Jur.  N.  S.  379.    (C.A.)] 
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XXXVm.  28.  Handwriting, 

[Judicial  signature  admitted  without  proof ; 
8  &  9  Kic,  c.  113,  8.  2. 

Handwriting  may  now  be  proved  by  com- 
parsion  with  other  handwriting  proved  to 
be  genuine;  17  &  18  Vic.,  c.  125,  ss,  27  & 
103.] 

1.  A  power  of  attorney  was  witnessed  by 
a  notary  public  in  Australia,  and  attested 
under  his  notarial  seal.  Held,  that  the  hand- 
writing of  the  party  by  whom  the  power 
purported  to  be  signed  should  be  verified 
by  the  affidavit  of  a  resident  in  this  country. 
—In  re  Mann,  8  I.  Jur.  N.  S.  861 .     (R) 


XXX Vm.  24.  Evidence  in  Tithe  Causes. 

2.  Ptf.  in  a  tithe  suit  is  not  bound  to  prove 
his  title  bj  production  of  the  certificate  of 
his  collation,  presentation,  or  donation,  when 
it  is  proved  that  he  has  been  in  receipt  of 
the  tithes  for  several  years,  and  has  been 
paid  tithe  by  deft.,  unless  deft,  has  distinctly 
denied  ptf.'s  title. — Jones  v.  Waller,  1  Jones, 
300.    (E.E.) 

3.  The  ptf.  sued  as  vicar  for  tithe  com- 
position. In  his  bill  he  set  out  the  certificate 
in  which  he  was  named  as  vicar,  and  the 
applotment  charging,  as  occupier,  the  deft., 
who  in  his  answer  stated  his  belief  that  the 
commissioners  had  made  and  signed  such 
certificate,  as  was  stated  in  the  bill ;  but 
whether  the  same  was  duly  prepared  and 
Bigned,  he  referred  to  such  proof  as  the  ptf. 
should  produce  thereof.  Upon  the  hearing 
on  bill  and  answer.  Held,  that  the  certificate 
Bufliciently  proved  the  ptf.'s  title. — Crawley  v. 
Flood,  2  Jones,  655.    (E.E.) 

4.  Under  the  1  &  2  Vic,  c.  109,  s.  32,  upon 
application  by  three  or  more  persons  in  any 
parish,  each  charged  with  payment  of  £3  or 
upwards  in  respect  of  the  tithe  rentcharge, 
and  who  have  given  notice  in  the  manner 
specified  by  the  Act,  the  Court  of  Q.  S.  may 
vary  the  rentcharge  according  to  the  price 
of  com. 

An  order  neducing  the  rentcharge  recited 
that,  whereas  due  notice  having  first  by  them 
been  given,  three  owners  and  occupiers  of 
land  in  the  parish  of  F.,  &c.,  each  charged 
with  payment  of  X3  and  upwards  in  respect 
of  the  rentcharge  payable  in  lieu  of  the  com- 
position for  tithes  made  by  certificate  of,  &c., 
applied  to  the  Justices  of  the  Peace  at  Q.  S., 
&c.;  afterwards  the  incumbent  proceeded  by 
petitions  under  the  30th  section  of  the  Act 
to  recover  the  rentcharge  which  accrued  from 
the  gale-day  after  the  order  of  Sessions,  as  If 
no  reduction  had  taken  place.  A  rule  nisi 
for  a  receiver  was  obtained.  The  respondent, 
relying  on  the  order  of  the  Q.  S.,  came  to 
show  cause  against  the  rule.  Ifdd,  that  the 
recitals  in  the  order  were  not  evidence  of 
the  facts  therein  stated. — Thompson  v.  Shiel, 
3  I.  E.  R.  135.    (R.) 

6.  An  objection  to  the  reading  of  docu- 
ments, because  they  have  not  been  proved 


as  against  the  party  objecting,  must  be  made 
when  they  are  tendered.  This  rule  is  equally 
applicable  to  the  case  of  a  minor  as  of  an 
adult  deft. — Stounhton  v.  Crosbte,  5  I.  E.  R. 
451.     (E.E.) 

6.  Sembh — A  certificate  by  the  commission- 
ers under  the  Tithe  Composition  Act  (4  G.  4, 
c.  99,  s.  25)  is  valid,  though  it  only  finds  gene- 
rally that  tithes  are  payable  to  a  lay  impro- 
priator, without  giving  his  name. 

Semble  also — Tlie  title  to  the  tithes  is  not 
concluded  by  the  certificate. — Greville  v.  FU' 
ming,  8  I.  E.  R  201 ;  2  Jon.  &  L.  335.     (C.) 

7.  The  applotment-book  of  a  parish  is  not 
evidence  to  prove  the  value  of  the  benefice 
in  years  preceding  the  establishment  of  tithe 
composition  in  the  parish. — Hoqg  v.  Garrett, 
12  I.  E.  R  559.     (C.) 

8.  The  only  evidence  of  the  effecting  of  a 
composition  in  lieu  of  tithes  is  the  original 
certificate  of  composition:  the  applotment- 
book  is  not  sufficient. — Kent  v.  Burrowes,  6  I. 
Jur.  N.  S.  13.    (C.) 

9.  The  applotment  of  tithe  rentcharge  made 
by  commrs.  under  the  9  G.  4,  c.  99,  is  not  in 
every  case  conclusive  evidence  of  the  amount 
payable  by  the  tithe  payer. — Plunket  v.  MaUey, 
8  I.  Jur.  N.  S.  83.    (M.O.) 


XXXVin.  25.  Will,  Proof  of. 
[5ec  20  &  21  Vic,  c.  79,  ss.  68,  69.] 

10.  When  It  is  sought  to  have  a  will,  dis- 
posing of  real  property,  declared  well  proved, 
it  must  be  proved  by  three  witnesses,  or 
proof  of  their  deaths  and  handwriting.  For 
other  purposes,  not  requiring  such  a  decree, 
but  merely  to  read  it  as  a  legal  instrument, 
one  witness  to  prove  it  suflices. — Brown  v. 
Chambers,  Hayes,  597.    (E.E.) 

11.  Ptf.  and  deft,  (the  inheritor),  a  minor, 
both  claiming  under  an  ancient  will,  it  may 
be  proved  at  the  hearing  as  an  exhibit.  At- 
tested copies  of  records,  when  a  minor  is 
concerned,  must  be  proved  by  interrogatories. 
—Pope  v.  P.,  Hay.  &  J.  77.    (E.E.) 

12.  Proof  of  the  factum  of  a  will,  and  of 
the  testator's  capacity,  are  not  sufficient  to 
encounter  suspicious  circumstances  which 
may  raise  a  presumption  of  falsity  or  fraud, 
requiring  for  its  removal  clear  and  satisfac- 
tory evidence. 

It  is  not  necessary  to  prove  the  fraud  or 
imposition,  which  may  in  such  a  case  be  pre- 
sumed ;  the  onus  of  proof  lying  on  the  party 
who  propounds  the  will. —  VonStentz  v.  Comyn, 
12  I.  E.  R  622.     (C.) 

13.  Since  the  20  &  21  Vic,  c.  79,  s.  68,  a 
will,  or  the  contents  of  a  lost  will,  may  be 
proved  by  a  single  witness. — Daly  v.  Burke, 
8  I.  Jur.  N.  S.  73.    (P.) 
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XXXVIIL  26.  When  admitted  to  Expound  Wills. 

1.  The  general  doctrine  of  the  admissi- 
bility of  parol  evidenee  to  explain  a  testator's 
intention,  and  the  cases  on  the  subject,  consi- 
dered.—^a//  T.  Hill,  4  I.  E.  R.  27 ;  I  Dr.  & 
War.  94 ;  1  Con.  &  L.  120.    (C.) 

2.  As  to  admitting  evidence  with  respect 
to  the  construction  of  a  will. — Kennedy  v.  Kelly, 
7  I.  Jur.  N.  S.  326.    (P.) 


XXXVUL  27.  Witness, 

a.  Generally :  his  Riahts,  Du- 

ties, and  Liabmties :  of  a 
Subpeena  ad  TestficanSan, 

b.  Competency, 

c.  Examination  respecting  Wit- 

ness's Credit. 

d.  Demurrer  to  Interrogatories: 

who  is  examinable  by,  and 
on  what  matters. 

e.  Attesting  Witness. 

ISee  80  &  81  Vic,  c.  44,  ss,  82,  87-109 :  O.  O- 
(1867),  158-161.] 


XXXVIII.  27.  a.  Generally:  his  Rights,   ^.; 

Subpoena  ad  Testificandum. 

\_See  80  &  31  Vic,  c.  44,  ss.  90,  91.] 

8.  The  Court  permitted  a  witness  to  read 
the  interrogatories  to  which  he  was  to  be 
examined ;  it  being  sworn  that  he  was  deaf 
and  could  not  be  otherwise  examined. — Nangle 
T.  N.,  1 1.  Jur.  78.    (B.) 


XXXVm.  27.  h.  Competency  of  Witness. 

[Incapacity  of  person  from  crime  or  interest  to 
be  examined  as  a  witness  abolished. — 6  & 
7  Vic,  c.  83,  8.  1 ;  14  &  15  Vic,  c.  99,  ss. 
1-3 ;  16  &  17  Vic,  c.  83,  s.  1.] 

<  A  widow  is  an  admissible  witness  against 
the  personal  representative  of  her  deceased 
husband,  to  charge  his  assets. — Harwood 
Bland,  2  I.  E.  B.  11.    (C.) 


V. 


5.  The  evidence  of  a  witness  was  rejected 
at  the  hearing,  on  the  ground  of  interest. 
Motion  to  permit  him  to  be  examined  in  aid 
of  an  enquiry  directed  by  the  decree,  or  to 

Sennit  his  depositions  to'be  read  before  the 
[aster,  with  liberty  to  examine  him  to  show 
that  the  passage  in  his  depositions  showing 
his  interest  was  introduced  by  mistake.  The 
Court  refused  the  motion,  being  of  opinion 
that  the  passage  had  not  originated  in  mis- 
take.—^SmiM  V.  Harding,  FL  &  K.  184 ;  3  I. 
E.  R.  336.    (R.) 

6.  The  lessee  of  a  lease  for  lives  renewable 
for  ever  became  insolvent,  and  died.  A  judg- 
ment creditor  of  his  filed  a  bill,  and  obtained 
a  decree  for  sale  of  the  land,  and,  with  the 
sanction  of  the  Court  in  that  suit,  filed  a  bill 
for  a  renewal.  Held,  that  a  judgment  creditor 
of  the  party  entitled  to  the  lease,  is  a  com- 
petent witness  for  the  ptf. — Smith  v.  Shannon, 
81.  E.  R.  452.    (C.) 


7.  A  witness  had,  through  inadvertence, 
omitted  to  include  in  a  release  a  portion  of  his 
interest.  Liberty  was  given  to  re-examine  him 
to  the  interrogatories  to  which  he  had  already 
been  examined. 

A  witness,  incompetent  by  interest  at  the 
time  of  his  examination  was,  after  a  release,  or- 
dered to  be  re-examined  before  publication,  it 
appearing  to  the  Court  that  there  was  no  inten- 
tion of  varying  the  evidence  already  given. — 
GUeson  v.  Sandwich,  8  I.  £.  R.  359 ;  Fl.  &  K. 
240.    (R.) 

8.  The  6  &  7  Vic,  e.  85,  has  not  altered  the 
practice  in  relation  to  the  examination  of  a 
deft,  by  the  ptf.,  and  the  order  cannot  be  ob- 
tained to  examine  a  deft,  whose  answer  has 
been  replied  to,  unless  the  replication  be  with- 
drawn as  against  him. —  Walker  v.  Tilfy,  9  I. 
E.  R.261.    (R.) 

9.  A  ptf.  may  examine  a  notice  party  with- 
out previous  leave  to  do  so. — McCarthy  v.  Jf  *C^ 
9I.E.  R.  620.    (C.) 

10.  A  deft,  whose  interest  in  the  suit  so  co- 
incides with  that  of  the  ptf.,  that  he  might 
have  been  made  a  co-ptf.,  is,  nevertheless, 
under  the  6  &  7  Vic,  c.  85,  a  competent  wit- 
ness for  the  ptf. — Kelly  v.  Bennison,  11 1.  K  R. 
605.    (C.) 

11.  A  solicitor  prepared,  on  the  day  next  bnt 
one  before  the  testator's  death,  a  draft  will 
under  which  he  took,  as  residuary  legatee,  a 
large  pecuniary  benefit.  On  the  day  on  which 
the  will  was  prepared  the  testator  executed  it 
in  the  presence  of  two  witnesses  brought  by  the 
solicitor  to  witness  the  testator's  signature. 
The  validity  of  the  wiU  having  been  questioned 
in  a  contested  suit — Held,  that  the  solicitor's 
evidence  on  his  own  behalf  was  admissible, 
but  should  be  received  with  great  jealousy 
and  caution. 

In  such  a  case  mere  'formal  proof  that  the 
will  was  executed  according  to  the  forms  pre- 
scribed by  law,  is  not  sufficient  to  establish 
the  will :  the  evidence  should  satisfy  the  Court 
that  the  instrument  so  executed  was  the  ge- 
nuine will  of  a  free  and  capable  testator. 

Review  of  the  principles  which  govern  the 
Court  in  estimating  the  capacity  of  a  testatoi^ 
and  the  testimony  of  witnesses,  in  contested 
testamentanr  cases. — Keogh  v.  Barrington,  Dr. 
Rep.  temp.  Napier,  1.    (C.A.) 


XXXVIII.  27.  c.  Examination  touching  Wit- 
nesses Credit. 

[By  examination  as  to  former  inconsistent 
statements,  see  19  &  20  Vic,  c.  102,  ss.  26,  27, 
28.] 

12.  Statements  in  affidavits  of  alleged  con- 
versations of  a  deponent  in  a  cause  will  not 
be  admitted  for  the  purpose  of  impeaching  his 
credit ;  be  must  be  cross-examined  as  to  the 
conversations. — Crofts  v.  C,  6  L  Jur.  249.  (C.) 
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XXXVni.  27.  d.  Demurrer  to  Interrogatories : 
whoy  and  oh  what  matters  examinable, 

1.  An  attomej  cannot,  on  the  ground  of 
professional  confidence,  refuse  to  answer  an 
interrogatory  touching  his  having  seen  a  cer- 
tain instrument;  and,  if  so,  when,  and  in 
whose  hands  ?-0'6^oniianv.i/'A^amara,  Hayes, 
174.     (E.EO 

2.  When  a  witness,  who  had  been  ptf.'s  soli- 
citor, declines  to  answer  an  interrogatory  con- 
cerning documents  in  his  possession,  on  the 
ground  that  he  has  a  lien  on  them  fpr  costs, 
the  Court  (there  not  being  in  the  case  any 
danger  of  perjury)  will  permit  a  new  interro- 
gatory to  the  same  intent  as  the  former  one  to 
be  exhibited  to  him,  though  publication  has 
passed.— .B/oMY.  a  More,  Hay.  &  J.  837.  (E.E.) 

8.  In  a  renewal  suit  deft,  examined  a  wit- 
ness to  prove  service  on  ptfs.  of  a  notice  re- 
Quiring  them  to  renew,  and  pay  the  renewal 
fines.  Semble — It  was  not  competent  for  ptfs. 
to  read  the  evidence  of  another  witness  ex- 
amined by  them  in  the  same  cause  to  prove 
an  admission  by  deft.*s  witness  that  he  had 
not  ever  served  that  notice. 

Semble — Articles  should  previously  have 
been  exhibited  to  the  credit  of  defendant's 
witness  by  ptfs.,  to  enable  them  to  impeach 
his  testimony.— 0*ire«/*e  v.  AUen,  1  I.  £.  B. 
882.     (E.E.) 

XXXVm.  27.  e.  Attesting  Witness, 

[Deed  or  agreement  not  necessary  to  be 
proved  by  attesting  witness,  when  no  attesting 
witness  necessary  to  validity  thereof.  19  &  20 
Vic,  c.  102,  ss.  29,  98.] 

4.  It  is  enough  to  examine  one  of  the  wit- 
ness^ to  a  will  except  when  it  is  proved 
against  the  heir-at-law,  when  it  is  necessary 
to  examine  all  the  witnesses. — Brown  v.  Cham- 
hers,  Hayes,  697.    (E.E.) 

5.  When  an  infant  deft,  is  of  years  so  tender 
that  she  cannot  write,  the  Court  will  order 
her  execution  of  the  purchase-deed,  pursuant 
to  the  11  G.  4,  &  1  Jr.  4,  c.  47,  to  be  attested 
by  a  Commissioner  of  the  Court  for  taking 
AflBdavits.— ^rc*6oW  v.  Rice,  5  I.  E.  R.  88. 
(E.E.) 

6.  Deft,  assented  to  the  appointment  of  the 
person  nominated  commissioner  examiner  by 
ptf. ;  and  cross-examined  one  of  ptf.'s  wit- 
nesses, but  did  not  examine  any  witness  on 
the  direct.  Held,  that  he  must  pay  the  costs 
and  expenses  incurred  by  reason  of  his  cross- 
examination,  viz.,  for  the  commissioner's  at- 
tendance during  the  time  occupied  by  the 
cross-examination,  and  for  engrossing  the  de- 
positions on  the  cross-interrogatories ;  but  not 
to  contribute  to  the  commissioner's  travelling 
expenses. — Rogers  v.  Aylmer,  5  I.  E.  B.  586. 
CE.E.) 

7.  A  medical  man,  who  is  attesting  witness 
to  a  deed,  is  bound  to  prove  the  execution  of 
it  without  compensation  for  loss  of  time. — 
Kelly  V.  Jackson,  2  I.  Jur.  181.    (»•) 


8.  The  day  before  she  died,  testatrix,  V., 
bequeathed  a  legacy  to  her  sister,  B..  The 
will  was  then  properly  attested  by  two  wit- 
nesses. Immediately  after  they  had  signed^ 
B.,  at  V.*s  request,  and,  as  she  thought,  for 
greater  security,  signed  her  name  to  the  will. 
After  V.'s  death,  B.  cut  her  name  off  the  will. 
Held,  that  she  signed  as  an  attesting  witness, 
and  must  pay  the  costs  incurred  by  her  spoli- 
ating the  will. — Toker  v.  Maguire,  6  L  Jur.  N. 
S.  24.    (P.) 


XXXVm.  28.  Examination, 

[Under  the  Ch.  Reg.  (/r.)  Act  1860,  see  O. 

O.  1867.    80  &  81  Vic,  c.  44,  ss.  87-109 ;  G. 

O.  (1867),  168-161.    And  under  the  Ch.  Reg. 

(Ir.)  Act  1860,  Gen.  Orders  in  1857,  see  in 

Gamble's  Ch.  O.] 

a.  Generally. 

b.  When  and  how  taken, 

c.  Examination  Viva  Voce, 

d.  Be/ore  Master, 

e.  Before  Examiner, 

f.  Examination  de  bene  esse, 

g.  Pro  interesse  suo. 
h.  Cross-examination, 

i.  Further  or  Re-examination, 

i*.  Of  Parties  to  the  Cause, 
L   0/  Plaintiff  or  Defendant  on  Inter- 
rogatories. 
Commission  to  Examine, 

1.  General  Orders. 

2.  Their  Effect. 
8.   When  Granted:  how  Obtained, 

4.  Second  Commission. 

5.  How  Discharged  or  Abated, 

6.  Execution  of:  respecting  the  Com- 
missioners, 

7.  Return  of 

8.  When  Lost. 


1. 


XXXVm.  2.  a.  Examination  generaBy, 

[As  to  examination  under  the  Court  of  Ch. 
Reg.  (Ir.)  Act  1850,  see  18  &  14  Vtc,  c.  89 : 
88th  G.  O.  (1867),  11, 12,  18,  14,  15 :  Gam.  Ch. 
O.  61,  76,  and  91. 

See  80  &  31  Vic,  c.  44,  ss.  87-109:  G.  O. 
(1867),  158-161.] 

9.  It  is  no  longer  necessary  to  serve  under 
the  G.  O.  of  the  20th  May  1816,  the  twenty- 
one  days'  rule,  to  examine ;  the  present  prac- 
tice being  regulated  by  the  99th  G.  O.  of  29th 
Nov.  l8Si,^  Ogle  v.  0,,  S.  &  Sc.  679.    (R.) 

10.  When  publication  passed  without  def  t.'s 
having  examined  any  witnesses,  on  deft.'s 
affidavit  that  named  persons  were  witnesses 
necessary  and  material  to  be  examined ;  that 
he  could  not  otherwise  proceed  to  hearing ; 
and  that  neither  he  nor  his  solicitor  had  read, 
or  had  any  knowledge  of  the  evidence  for  the 
ptfs.;  the  Court,  being  unwilling  to  exclude 
material  evidence,  allowed  deft,  to  examine 
upon  terms. — Butler  v.  Troy,  7  I.  £.  R.  70. 

11.  A  ptf.  may  examine  a  notice  party  with- 
out obtaining  an  order  for  leave  to  do  so. — 
--McCarthy  v.  M'C,  9  I.  E.  R.  620.    (C.) 
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1.  After  replication  filed  in  a  suit  to  per- 
'petuate  testimonj,  it  is  not  necessary  to 
obtain  an  order  to  examine  witnesses. — AUen 
r.  Hacket,  11 1.  E.  R.  356.    (R.) 

2.  A  party  examining  on  personal  interro- 
gatories in  the  Master's  office,  may  use  as 
many  of  the  answers  as  he  chooses,  withoat 
making  the  remainder  evidence. — Brabazon  r. 
Tei/nham,  11  I.  E.  R.  475.    (G.) 

8.  An  order,  for  leave  to  examine  a  deft.,  is 
not  necessary  since  the  14  &  15  Fic,  c.  99. — 
Donndly  v.  M'Clintocky  2  I.  C.  R.  558.    (R.) 

4.  The  motion  for  leave  to  examine  a  wit- 
ness under  the  provision  of  the  11th  G.  O.  of 
May  1857,  may  be  made  to  the  Lord  Chancel- 
lor.—Omwfty  V.  Ikigar,  6  I.  C.  R.  295.    (C.) 

5.  An  order  for  liberty  to  examine  wit- 
nesses made  by  the  Lord  Chancellor. — Keegan 
y.  Fentorty  6  I.  C.  R.  296.     (C.) 


XXXVm.  28.  b.   When  and  how  taken, 
ISee  30  &  31  Fic,  c.  44,'^8s.  88,  89.] 

6.  The  4  G.  4,  c.  61,  s.  43,  applies  as  well 
when  the  witnesses  reside  abroad,  as  when 
they  reside  within  the  jurisdiction.  There- 
fore the  Court  will  not  order  a  commission  to 
issue  to  take  the  examination  of  witnesses  re- 
siding abroad,  with  a  direction,  that  the  exa- 
miner shall  not  be  required  to  qualify  as 
directed  by  the  statute. 

When  the  parties  will  not  consent  that  such 
a  commission  shall  issue,  the  Court  will  res- 
pite publication  until  the  witnesses  can  be 
examined  before  a  duly  qualified  examiner. — 
D* Alton  V.  Lord  Trimleston,  Fl.  &  K.  663.   (R) 

7.  On  a  re-hearing,  the  petitioner  applied 
for  permission  to  examine  the  witnesses  to  the 
will.  The  application  was  refused. — French  v. 
Ci^inger,  6  L  C.  R.  568 ;  3  I.  Jur.  N.  S.  21. 
(C.)  

XXXVm.  28.  c.  Examination  viva  voce, 

ISee  80  &  31  Ftc,  c.  44,  ss.  88,  89,  93-97, 99, 
101,  102,  106:  G.  O.  (1867),  158,  159,  164,  171, 
172.] 

8.  The  Masters  have  not  jurisdiction  to  ex- 
examine  viva  voce  any  of  the  parties  to  the 
cause. — CasheUy,  Kelly y  Dr.  Rep.  tenq>.  Sugden, 
262.    (C.) 

9.  A  motion  for  leave  to  examine  witnesses 
viva  voce,  supported  only  by  an  affidavit  that 
counsel  had  advised  that  such  examination 
was  necessary,  was  ordered  to  stand  over  till 
the  hearing. 

It  is  not  an  answer  to  such  a  motion  that 
the  applicant  had  previously  been  refused  per- 
mission to  file  additional  affidavits  made  by 
the  proposed  witnesses. — Murphy  v.  Longfield, 
6LC.  R.  566.    (C.) 

10.  On  a  reference  under  a  decretal  order  in 
a  general  cause  petition,  the  Master  on  a  sum- 


mons on  charge  and  discharge,  directed  amongst 
other  things,  that  the  parties  should  respectively 
prove  their  case  by  affidavit  or  otherwise ;  the 
last  affidavit  to  be  filed,  and  publication  to 
pass  on  the  day  month  from  the  date  of  the 
order;  and  thereupon  to  re-enter  the  sum- 
mons. Both  parties  filed  affidavits  within  the 
time.  On  the  case  being  heard,  the  respond- 
ent failed  to  prove  his  case.  The  Master 
having  adjourned  the  hearing,  to  enable  the 
respondent  to  apply  to  give  further  evidence — 
Ueld,  on  motion  grounded  on  the  proceedings 
in  the  cause,  but  not  grounded  on  affidavit, 
that  the  respondent,  his  wife,  and  a  third 
witness,  should  be  examined  viva  voce  before 
the  Master,  as  witnesses  for  the  respondent, 
and  that  the  petitioner  should  be  cross-exa- 
mined.— Corbett  v.  Hayes,  4  L  Jur.  N.  S.  1. 
(M.O.) 

11.  When  there  has  not  been  at  any  stage  of  a 
cause  petition  an  oral  examination  of  witnesses, 
oral  cross-examination  will  not  be  permitted 
on  appeal. — Farran  t.  Mercery  6  I.  Jur.  N.  S. 
26.    (C.A.) 

12.  A  party  who  has  not  filed  any  affidavit 
(other  than  her  discharge)  in  the  Master's 
office,  and  who  has  not  presented  herself  for 
cross-examination,  may,  nevertheless,  be  exa- 
mined viva  voce  at  the  hearing  on  exceptions, 
and  on  the  merits. —  0' Sullivan  v.  Edgewortk, 
11  L  Jur.  N.  S.  168.    (R.) 


XXXVm.  28.  d.  Before  Master, 
\_See  ante,  8.]  * 

13.  At  the  hearing,  a  witness's  evidence  was 
rejected  on  the  ground  of  interest.  On  motion, 
to  permit  him  to  be  examined  in  aid  of  an 
enquiry  directed  by  the  decree,  or  to  permit 
his  depositions  to  be  read  before  the  Master, 
with  liberty  to  re-examine  him  to  show  that 
the  passage  in  his  deposition,  showing  his 
interest,  had  been  introduced  by  mistake  ;  the 
Court  was  of  opinion  that  it  had  not  been 
introduced  by  mistake.  Ueld,  that,  therefore, 
the  motion  should  be  refused. — Smith  v.  Har- 
dingy  3  I.  E.  R.  336 ;  Fi.  &  K.  184. 

14.  The  Masters  have  not  jurisdiction  to 
examine  viva  voce  any  of  the  parties  to  the 
cause. — Cashd  v.  Kelly,  Dr.  Rep.  temp.  Sugden, 
262.    (C.) 

15.  In  a  suit,  to  carry  into  execution  the 
trusts  of  a  will,  defts.  submitted  to  a  decree 
to  account.  Under  those  circamstances,  ptf. 
was  allowed  to  object  before  the  Master  to 
evidence  of  a  particular  witness,  which  had 
been  entered  as  read  on  behalf  of  one  deft. — 
Galway  v.  GTh-iscolly  3  Jon.  &  L.  696.    (C.) 


XXXVIII.  28.  e.  Before  Examiner, 

ISee  30  &  31  Vic,  c.  44,  ss.  89,  91-93,  95-97, 
99,  100,  102,  103:  G.  O.  (1867),  161.] 

16.  Through  inadvertence,  a  witness  omitted 
to  include  in  a  release  a  portion  of  his  in- 
terest.   Liberty  was  given  to  re-examine  him 


[PRACTICE— EVIDENCE.— EXAMINATION.] 


947 


to  the  interrogatories  to  wbicli  he  had  been 
already  exaroiDed. — Gleeson  v.  Earl  of  Scmd- 
wich,  3  I.E.  B.  369 ;  Fl.  &  K,  240.    (B.) 

1.  By  consent  of  ptf.  and  deft.,  a  commis- 
sion was  issued  to  J.  to  examine  witnesses 
residing  more  than  30  miles  from  Dublin. 
Under  it  ptf.  examined  on  the  direct ;  deft, 
merely  cross-examined.  J.  moved  against 
deft,  for  one-half  of  his  fees  and  expenses  as 
commissioner.  Heid,  that  he  was  to  be  con- 
sidered as  having  undertaken,  and  been  ap- 
pointed to  the  office,  on  the  parties'  joint 
retainer,  and  his  motion  was  granted,  with 
costs.  The  question — "Who  is  immediately 
liabWto  pay  the  Commissioner  ?" — has  not  any- 
thing to  do  with  the  question  respecting  the 
costs  in  the  cause  to  be  decided  at  the  hear- 
ing.—Afi7/«er  T.  Jo8q)h,  5  I.  E.  R.  214.    (R.) 


XXXVni.  28.  f.  Examination  de  bent  esse. 

2.  A  commission  to  examine  witnesses  de 
bent  esse,  on  a  bill  to  perpetuate  testimony, 
granted,  though  deft,  had  not  appeared,  and 
was  not  in  contempt. — Allen  r.  Annesley^  2 
Jones,  260.    (E.E.) 

3.  In  a  suit  to  perpetuate  testimony,  ptf. 
was  given  liberty  under  the  13  G,  2,  c.  9,  to 
pass  publication  of  depositions  of  witnesses 
examined  de  bene  esse  in  the  cause. — Scanlan  v. 
ii/* Coy,  Fl.  &  K.  366.    (R.) 

4.  The  Court  will  make  an  order  for  an 
examination  de  bene  esse,  whenever  the  justice 
of  the  case  may  appear  to  require  it. — Black- 
wood T.  Burrowes,  Fl.  &  K.  630 ;  4  I.  B.  R. 
609.     (R.) 

5.  An  order  for  liberty  to  examine  a  witness 
de  bene  esse^  will  be  made  without  notice,  when 
the  witness  is  of  advanced  age. — Scott  v.  5., 
9  1.  E.  R.  261.    (R.) 

6.  In  a  suit  to  perpetuate  testimony  liberty 
will  be  given  to  examine  witnesses  de  bene  esse,, 
though  the  deft,  has  not  answered,  and  was 
not  in  contempt. — Lindsay  v.  Z.,  2  I.  Jur.  12. 
(R.) 


XXXVm.  28.  g.  Pro  interesse  suo. 


XXXVm.  28.  h.  Cross-examination. 

[See  30  &  31  Vic,  c.  44,  ss.  88,  93-97,  99, 
101,  102,  105  :  G.  O.  (1867),  168-161,  163,  171, 
172.] 

7.  A  party  will  not,  as  a  matter  of  indul- 
gence, obtain  leave  to  cross-examine  a  wit- 
ness, who  has  been  produced  by  the  other 
side,  merely  for  the  purpose  of  proving  a  will 
of  lands. — Moore  y.  3/.,  2  Jones,  446.    (E.E.) 


XXXVm.  28.  i.  Further,    or  Re-examination. 

[See  30  &  31  Vic,  c.  44,  ss.  88,  93,  96-97, 99, 
101,  102,  105 :  G.  O.  (1867),  168.] 

8.  If  an  interrogatory  be  properly  framed, 


and  the  Examiner  omits  to  examine  to  the 
whole  of  it,  the  witness  may  be  re-examined. — 
Smithwick  V.  S.,  Hay.  &  J.  397.    (E.E.) 

9.  Motion,  for  liberty  to  re-examine  a  wit- 
ness, refused ;  the  application  being  made 
before  publication. — Knox  v.  K.,  1 1.  E.  R.  107. 
(B.) 

10.  When  it  appears  upon  the  deposition  of 
a  witness  that  he  is  incompetent  by  interest, 
the  Conrt  will  not,  except  in  a  very  clear 
case,  permit  him  to  be  re-examined,  to  show 
that  the  allegation  by  which  his  interest  ap- 

f  eared  was  by  mistaKe. — Smith  v.  Harding,  8 
.  E.  R.  336 ;  Fl.  &  K.  184.     (R.) 

11.  Without  an  order  of  Court,  a  witness 
cannot  be  re-examined  to  the  matter  upon 
which  he  was  originally  examined. — Bevan  y. 
White,  8  I.  E.  R.  160.    (R.) 

12.  The  Examiner,  by  mistake,  omitted  to 
examine  the  witness  as  to  two  interrogatories. 
Though  publication  had  passed,  and  the  cause 
was  set  down  for  hearing,  the  Court  permitted 
a  re-examination. — Molony  v.  O'Brien,  1 1.  Jur. 
20.    (R.) 

13.  After  publication  in  an  examination  in 
aid  of  an  account,  in  the  Master's  office, 
liberty  to  examine  farther  witnesses  was  re- 
fused, the  party  being  aware,  before  publi- 
cation, that  material  evidence  was  in  the 
knowledge  of  these  witnesses,  and  there  being 
no  surprise. — NichoUs  v.  Crooke,  2 1.  Jur.  4.  (R.) 

14.  On  a  reference  under  a  decretal  order 
in  a  general  cause  petition,  the  Master,  on  a 
summons  on  charge  and  discharge,  directed 
(amongst  other  things)  that  the  parties  re- 
spectively should  prove  their  case  by  affidavit, 
or  otherwise ;  the  last  affidavit  to  be  filed, 
and  publication  to  pass  on  the  day  month 
from  the  date  of  the  order ;  thereupon  to  re- 
enter the  summons.  Both  parties  filed  affi- 
davits within  the  time;  but  the  respondent 
failed  to  prove  his  case  at  the  hearing,  which 
was  adjourned  to  enable  him  to  apply  to  give 
further  evidence.  On  motion  grounded  on 
the  proceedings  in  the  cause,  but  not  on  affi- 
davit— Hdd,  that  the  respondent,  his  wife, 
and  a  third  witness,  should  be  examined  viva 
voce  before  the  Master,  on  the  respondent's 
behalf ;  and  that  the  petitioner  snould  be 
cross-examined. — Corbett  v.  Hayes,  4  I.  Jur. 
N.S.I.    (M.O.) 


XXX Vm.  28.  j.  Examination  oj  Parties  to  the 

Cause. 

[See  30  &  31  Vic,  c.  44,  ss.  61,  63,  66,  72, 
87,  138 :  G.  O.  (1867),  41-46,  62,  64-67.] 

16.  Althoagh  ptf.'s  application,  for  leave  to 
examine  one  deft,  as  a  witness,  is  almost  of 
course,  yet  it  must  be  on  notice.  Ptf.  takes 
the  order,  subject  to  all  just  exceptions  at 
the  hearing  respecting  the  competency  of  the 
witness.— S/ait«  v.  B.,  1 1.  E.  B.  198.    (C.) 
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1.  The  side-bar  mle  for  examination  of  a 
deft,  applies  only  as  between  co-def  ts.  There- 
fore, a  third  person,  proving  a  charge  or  dis- 
charge in  the  Master  s  office,  and  desiring  to 
examine  a  deft,  in  the  cause,  mast  apply  by 
motion  of  course  for  liberty  to  do  so. — 
Cramer  v.  Griffith,  1  I.  E.  R.  369.  (R.)— [See 
Lord  Dunqannon  v.  Skinner^  1  Hog.  269.] 

2.  When  a  ptf.  wishes  to  examine  a  deft,  as 
a  witness,  an  application  must  be  made  to 
the  Court,  the  side-bar  rule  applying  only 
between  co-def  ts. —  White  t.  Scott,  Fl.  &  K. 
69.  (R.)—  Vide  new  Side-bar  Order  of  March 
1843. 

8.  Examination  of  prochein  amy  of  minor 
ptf.  as  a  witness  for  the  deft. — 3PNeice  v. 
Agnew,  2  I.  E.  R.  445.    (R.) 

4.  The  ptf.  is  entitled,  as  of  course,  to  ex- 
amine a  deft,  as  a  witness,  waiving  all  just 
exceptions.  There  is  never  a  side-bar  rule 
for  the  pnrpose. 

Whetner  a  ptf.,  examining  a  deft,  as  a  wit- 
ness, waives  all  relief  as  against  him,  or  only 
that  portion  of  relief  to  be  given  in  respect 
of  the  matters  to  which  the  deft,  is  examined  ? 
Qucere,--Wat8on  v.  Pirn,  8  I.  E.  R.  844 ;  Fl.  & 
K.  192.    (R.) 

6.  The  personal  representative,  and  the 
infant  heir-at-law  of  a  deceased  debtor,  were 
co-defts.  to  a  suit  instituted  by  a  simple  con- 
tract creditor  of  the  ancestor.  There  was  a 
consent  order  that  the  personal  representa- 
tive should  be  examined  as  a  witness  in  the 
cause.  Held,  that  the  deposition  so  taken 
was  admissible  in  evidence  against  the  infant 
deft.--iyncA  v.  Joyce,  3  Dr.  &  War.  349.    (C.) 

6.  The  Masters  have  not  jurisdiction  to 
examine  viva  voce  any  of  the  parties  to  the 
cause. — Cashel  v.  Keliy,  Dr.  Rep.  temp,  Sugden, 
262.    (C.) 

7.  The  statute  of  6  &  7  Vic.,  c.  85,  has  not 
altered  the  practice  in  relation  to  the  exami- 
nation of  a  deft,  by  the  ptf.  The  order  can- 
not be  obtained  to  examine  a  deft,  whose 
answer  has  been  replied  to,  unless  the  replica- 
tion be  withdrawn  as  against  him. —  Walker 
V.  TiUy,  9  L  £.  R.  261.    (R.) 

8.  A  ptf.  may  examine  the  opposite  party 
¥rithoat  previously  obtaining  leave  to  do  so. — 
McCarthy  v.  M'C,  9  I.  E.  R.  620.    (C.) 

9.  The  rule  that  a  witness  who  had  been 
examined  in  chief  cannot  be  ex^nined  in  aid 
¥rithout  the  leave  of  the  Court  applies  only  to 
an  examination  by  the  same  party.  A  witness 
who  had  been  examined  in  chief  by  the  ptf., 
and  not  cross-examined,  was  examined  in  aid 
by  the  deft,  without  an  order.  The  Court 
refused  to  suppress  the  depositions. — Banna- 
tyne  v.  B.,  11  L  E.  R.  869.    (R.) 

10.  A  deft,  claiming  under  a  deed  impeached 
by  the  bill,  mav  be  examined  in  support  of 
that  deed,  on  behalf  of  co-defts. — Irwin  v. 
Rogers,  1 1.  Jur.  17.    (C.) 


11.  A  deft.,  against  whom  an  order  has  been 
made  to  take  the  bill  pro  conftuo,  may  be 
examined  as  a  witness  for  the  ptf.,  as  to  the 
statements  in  the  bill. — KeUy  v.  Fox,  1  I.  Jur. 
20.    (R.) 

12.  The  Court  will  not  in  general  interfere 
with  the  discretion  given  by  the  115  G.  O.  to 
the  Remembrancer  as  to  trte  examination  of 
parties  by  interrogatories  in  the  office. — Put' 
land  V.  Evans,  1  L  Jur.  68.    (E.E.) 

13.  The  6  &  7  Vic,  c.  85,  has  not  altered  the 
practice  in  relatlcn  to  the  examination  of  a 
deft,  by  the  ptf. ;  no  order  can  be  had  to 
examine  a  deft.,  till  the  replication  be  with- 
drawn. Walker  v.  TiUy,  9  I.  E.  R.  26r.  (R). 
And  see  also  Dobbyn  v.  Adams,  9  I.  E.  R.  275  ; 
and  this  will  be  so,  though  the  deft,  con- 
tend that  the  replication  shall  stand  over, 
and  a  decree  be  made  thereon. — Thompson  v. 
Beamish,  2  I.  Jur.  141.  (R);  2  I.  Jur.  (C.) 
contra. 


XXX  Vm.  28.  k.  Examination  of  Defendant  om 

Interrogatories, 

ISee  30  &  81  Vic,  c.  44,  ss.  61,  63,  66,  72, 
87,  188 :  G.  O.  (1867),  41-45,  62,  64-67.] 

14.  A  party  examining  on  personal  interro- 
gatories in  the  Masters  office,  may  use  as 
much  of  the  answers  as  he  chooses,  without 
making  the  rest  of  them  evidence. — Brabazon 
V.  Teynham,  11  I.  E.  R.  475.     (C.) 

15.  When  interrogatories  have  have  been 
annexed  to  cause  petitions,  the  respondents 
are,  under  the  Ch.  Reg.  Act,  s.  9,  until  the  pub- 
lication of  G.  O.  under  ss.  31,  32,  to  the  con- 
trary, entitled  to  two  months  time  to  file 
affidavits  in  answer  to  such  interrogatories. 
Such  cause  petitions  cannot  be  set  down  for 
hearing  until  the  lapse  of  two  months  from  the 
service  of  notice  of  filing  the  interrogatories. 

When  interrogatories  had  been  annexed  to 
a  cause  petition  which  was  set  down  for  hear- 
ihg  within  two  months  after  service  of  notice 
of  filing  the  petition  and  interrogatories  upon 
some  of  the  respondents,  and  without  any 
notice  to  the  other  respondents,  a  decretal 
order  obtained  on  such  hearing  was  set  aside, 
with  costs. 

SembU— It  is  not  a  sufficient  notice  of  set- 
ting down  a  cause  petition  for  hearing  to  state 
that  counsel  will,  on  behalf  of  the  petitioner, 
move  on  the  petition  **  on  the  first  opportu- 
nity.*'—5AertWa»  V.  Cannon,  1 1.  C.  R.  246.  (C.) 

XXXVni.  28. 1.  Commission  to  Examine, 
ISee  80  &  31  Vic,  c.  44,  s.  103.] 

1.  General  Orders. 

2.  Their  Effect, 

8.   When   Granted:   hono 
Obtained. 

4.  Second  Commission, 

5.  How    Discharged    or 

Abated. 

6.  Execution  of:  res^ting 

the  Commissioners, 

7.  Return  of, 

8.  When  lost. 
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XXXYIIL  28.  L  1.  General  Orders, 

1.  The  selection  of  a  Commissioner  to  take 
eridence  is  vested  in  the  Master's  discretion. 
The  Court  will  not  raiy  his  appointment  upon 
a  chargre  that  the  Commissioner  is  interested 
in  the  success  of  the  ptf.,  becaose  of  his  friend- 
ship for  ptf .*s  solicitor,  the  payment  of  whose 
costs  depends  on  his  succeeding  in  the  salt. 

In  limiting  the  Master's  discretion,  G.  O. 
105,  applies  to  cases  in  which  an  examination 
of  witnesses  is  to  be  held  in  one  place  only. — 
Malone  t.  O'Connor,  Sc.  &  S.  429.    (R.) 


XXXVm.  28. 1.  2.  Their  Effect 


XXXVIII.  28. 1.  8,  When  Commission  to  Exa- 
mine is  granted:  how  (Stained, 

2.  Commission  Examiners  to  take  the  ex- 
amination of  witnesses  residing  abroad  must 
qualify  nnder  the  4  G.  4,  c.  61,  s.  43. — Muggins 
T.  Af  o^««,  Fl.  &  K.  621.    (R.) 

3.  The  43rd  sec,  of  the  4  G,  4,  c.  61,  applies 
as  well  when  the  witnesses  reside  abroad,  as 
when  they  reside  within  the  jurisdiction  of 
the  Court.  The  Court  will  not  order  that  a 
commission  shall  issue  to  take  the  exami- 
nation of  witnesses  resident  abroad,  with  a 
direction  that  the  Examiner  shall  not  be  re- 
quired to  qualify  as  directed  by  that  Act. 
When  the  parties  will  not  consent  that  sucli 
a  commission  shall  issue,  the  Court  will  di- 
rect publication  to  be  respited. — UAUon  v. 
Lord  TrimiesUm,  Fl.  &  K.  663.    (E.) 

4.  Commissioners  to  take  affidavits  and 
answers  pursuant  to  55  G.  8,  c.  57,  will  be 
appointea  on  petition  only. — In  re  Armitstead, 
2Dr.  &War.  50.    (C.) 

5.  Practice  as  to  commissions  to  examine 
witnesses  in  foreign  countrys. — Anonymous^  2 
I.  C.  R.  92.    (R.) 

6.  The  general  rule  with  respect  to  cause 
petitions  under  the  Ch.  Reg.  Act  1850  is,  that 
examinations  of  witnesses  by  interrogatories, 
or  t7ti;a  voce^  will  not  be  permitted  before  the 
hearing.  Very  special  grounds  must  be  shown 
upon  motion  to  induce  the  Court  to  vary  this 
rule. 

A  motion  for  liberty  to  examine  witnesses 
upon  interrogatories  before  the  hearing,  and 
that  a  commission  should  issue  for  that  pur- 
pose, which  motion  was  grounded  upon  the 
affidavit  of  the  petitioner  s  solicitor,  stating 
that  A.,  and  other  persons  (not  named),  when 
applied  to,  declined  to  volunteer  evidence  by 
making  affidavits  in  the  case,  but  that  the 
deponent  was  persuaded  that  they  would 
attend  for  examination  upon  interrogatories ; 
and  also  stating  that  some  of  the  witnesses 
(not  named)  resided  in  England;  that  a  com- 
mission would  therefore  be  requisite,  and  that 
the  deponent  was  advised  that  their  evidence 
was  material  and  necessary  to  the  petitioner's 
case,  was  refused  with  costs. — Kirwan  v.  Lind- 
say,  2  I.  C.  R.  28.    (C.) 


7.  In  a  cause  petition  matter,  an  order  for 
the  issuing  of  a  commission  to  take  deposi- 
tions of  witnesses  abroad  will  not  be  granted 
in  the  first  instance,  having  regard  to  the 
practice  laid  down  in  Glasscock  v.  Ross,  I  I. 
C.  R.  57. --Drewitt  v.  /).,  2  I.  Jur.  N.  S.  224. 
(R.) 

8.  The  Court  has  jurisdiction  to  order  a 
commission  to  issue  to  examine  witnesses 
abroad,  before  the  hearing,  in  cause  petition 
matters  under  the  Ch.  Reg.  Act  1850. 

In  general,  the  proper  course  is,  to  hear 
cause  petitions  on  affidavit,  in  the  first  in- 
stance ;  but  when  there  is  no  effectual  mode 
of  proof  within  the  reach  of  the  parties, 
the  Court  will  issue  a  commission  to  examine 
witnesses  before  the  hearing. — Druitt  v.  D., 
6  I.  C.  R.  171 ;  2  L  Jur.  N.  S.  273.    (C.A.) 

9.  A  commission  made  for  the  viva  voce 
examination  and  cross-examination  of  the 
witness  by  counsel;  but  a  shorthand  writer 
not  allowed  to  attend. — Ratty  v.  Potts,  6 1.  Jur. 
N.  S,  168.    (P.) 

10.  An  affidavit  made  by  a  party  in  the 
cause,  stating  that  an  intended  witness  was 
suffering  from  rheumatic  pains,  had  lost  the 
use  of  his  limbs,  and  had  refused  to  see  a 
doctor,  because  it  would  be  no  use ;  and  aver- 
ring that  there  was  not  any  chance  of  his 
being  able  to  attend  the  trial — Held,  insuffi- 
cient to  obtain  a  commission. — Tiem^  v. 
Byrne,  11  I.  Jur.  N.  S.  179.    (P.) 


XXVXVin.  28. 1.  4.  Second  Commission, 


XXXVni.  28. 1.  5.  How  discharged  or  abated. 


XXX Yin.  28.  1.  6.  Execution  iif  Commission: 
respecting  the  Commissioners, 

11.  Commissioners,  to  take  the  examination 
of  witnesses  abroad,  must  qualify  ander  the 
4  G.  4,  c.  61,  s.  ^S,— Muggins  v,  Moffett,  FL  & 
K.  621.    (R.) 

12.  When  a  Commission  Examiner  is  ap- 
pointed on  consent,  the  consenting  parties 
must  equally  bear  the  costs  of  the  commis- 
sion, thoagh  one  only  may  hare  examined 
under  it  on  the  direct. — Stafford  v.  S,,  5  I.  E. 
R.  216,  %ote,    CR.) 

18.  The  Court  will  compel  a  Commission 
Examiner  to  deliver,  for  the  purposes  of  the 
suit,  the  documents  lodged  with  him  for  the 
examination  of  witnesses,  though  he  has  not 
been  paid  his  fees  and  expenses ;  the  solicitor 
undertaking  to  return  them  to  the  Examiner 
after  the  termination  of  the  suit. — LordLuean 
V.  0'i/a%,  8  I.  E.  R.  586.    (R.) 

14.  One  party  in  a  cause,  who  sues  out  a 
commission  to  examine  witnesses  without 
the  concurrence  of  the  other,  is  bound  to 
pay  the  entire  expense  of  the .  Commission 
Examiner,  unless  the  other  party  has  exa- 
mined on  the  direct,  in  which  case  he  is 
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bonnd  to  pay  the  Commtssioner  for  the  ex- 
amination and  cross-examination  of  his  own 
vriinessea.^-Lord  Lucan  y.  0*MaUaf,  8  1  £.  B. 
712 ;  2  Jon.  &  L.  681.    (C.) 

1.  A  Commission  Examiner  gare  np  the 
depositions  without  having  been  paid.  Held, 
that  he  retained  a  lien  upon  them.  The 
Coort  directed  that  ttiey  should  not  be  used 
on  behalf  of  a  party  who  would  not  pay 
his  share  of  the  Commissioner's  fees  and  ex- 
penses.— Murphy  T.  (yCotmor,  2  L  Jur.  84. 
(E.E.) 

XXXVm.  28. 1.  7.  Eetum  of. 


XXXVm.  28. 1.  8.  Wkem  /oH. 


XXXVm.  29.  Dqtositions, 

[See  30  &  31  Ftc,  c.  44,  ss.  92,  99,  102 :  G. 

O.  (1867),  162,  164,  168,  169,  171,  173-175.1 

a.  GeneraUv. 

b.  Taken  at  bene  esse, 

c.  Amendment  of. 

d.  TTieir  Suppression, 


XXZYIIL  29.  a.  Dq>ositions  generally, 

ISee  30  &  31  Fic,  c.  44,  ss.  92,  99,  102 :  G. 
O.  (1867),  162,  164,  168,  169,  171,  173-175.1 

2.  Depositions  wrongly  entitled  cannot  be 
read.  The  party  who  seeks  to  use  them  will 
be  allowed  to  hare  them  re-sworn  upon  terms. 
^0*Hara  y.  Creagh,  2  I.  E.  B.  419.    (E.E.) 

3.  When  a  witness  deposed  to  facts  to  which 
he  could  not  have  been  examined,  the  Court, 
on  motion,  suppressed  the  depositions. — Smith 
V.  Harding,  3  I.  E.  R.  336;  Fl.  &  K.  347.  (R.) 

4.  The  deft,  interrogated  a  witness  as  to  a 
conversation  between  the  witness  and  the  ptf.*s 
testator. 

Qu(ere — Can  the  ptf.  read  the  deposition, 
the  deft,  decliningi  to  do  so  ? — Long  v.  Z.,  5  I. 
E.  R.  38.    (E.E.) 

6.  The  infant  heir,  and  the  personal  repre- 
sentative of  a  debtor,  were  co-def  ts.  to  a  suit 
by  his  simple  contract  creditor.  It  was  ordered, 
on  consent,  that  the  personal  representative 
should  be  examined  as  a  witness.  Hsid,  that 
his  deposition  was  admissible  in  evidence 
against  the  infant  heir. — Lynch  v.  «7oyce,  3  Dr. 
&  War.  349.    (C.) 

6.  Form  of  order  upon  an  application  for 
liberty  to  read,  on  the  trial  of  an  issue,  depo- 
sitions taken  in  the  cause,  and  made  by  a 
witness  whom  illness  disenabled  from  attend- 
ing the  trial. — Lynch  v.  X.,  Dr.  Rep.  temp,  Sug- 
den,  538.    (C.) 

7.  An  application  to  take  an  a£Sdavit  off 
the  file  to  prosecute  for  perjury,  though  it  j>e 
not  ex  debito  justitice,  approaches  very  closely 
to  it.  The  Court  will  not  scrutinise  the 
grounds  or  merits  of  the  prosecution,  or  the 


truth  of  the  allegations  on  either  side,  bat 
will  give  every  facility  to  the  application,  pro- 
vided it  be  satisfied  that  it  is  not  made  for 
vindictive  or  unjust  purposes. —  Madden  r. 
Woods,  8  L  £.  R.  48.    {B.) 

8.  Depositions  of  witnesses  in  a  cause  must 
be  signed  by  them.  If  not,  they  will  be  sup- 
pressed for  irregularity. 

A  witness  cannot  be  re-examined  as  to  the 
same  matter  as  that  upon  which  he  was  origi- 
nally examined,  without  an  order  of  Court. 

Semble — It  is  sufficient  to  entitle  the  deposi- 
tions *'  In  the  cause  of  A.  B.,  ptfs.  against  C. 
D.  and  others,  defts.**— jBevoa  v.  White,  8  LE. 
R.  160.    (R.) 

9.  A  deft,  cannot  read  as  against  the  ptf. 
depositions  taken  on  behalf  oi  a  co-deft. — 
Roddy  V.  WiUiams,  3  Jon.  &  L.  1.    (C.) 

10.  On  a  re-hearing,  documentary  evidence, 
not  offered  at  the  original  hearing,  may  be 
received  ;  but  depositions  cannot  then  be  re- 
ceived, if  offered  for  any  purpose  beyond  that 
of  identifying  such  documentair  evidence. — 
Johnson  V,  Mid,  Gt.  Westn.  ofir.  Ay.  Co.,  5 1.  C. 
R.  264.  {C.y-lSee  s.  c,  6  H.  L.  Cas.  798 ;  4 
Jur,  N.  S.  643.] 


XXXYin.  29.  b.  Depositions  taken  de  bene  esse, 

11.  In  a  suit  to  perpetuate  testimony  of  wit- 
nesses, the  deft,  not  having  answered,  and 
having  stood  out  process  to  sequestration,  to 
which  there  was  a  return  of  nulla  bona ;  the 
ptf.  was  allowed  under  the  13  G,  2,  c.  9,  to 
pass  publication  of  depositions  taken  de  bene 
esse  in  the  cause. — Scanlan  v.  M^Coy,  FL  &  K. 
366.    (R.) 


XXXYin.  29.  c.  Amendment  of  Depositions, 

12.  Depositions  wrongly  entitled  cannot  be 
read ;  but  the  party  seeking  to  use  them  will 
be  allowed  to  have  them  re-sworn  upon  terms. 
0*Hara  v.  Creagh,  2  I.  E.  R.  419.    (E  JL) 

18.  When  a  mistake  has  occurred  in  deposi- 
tions through  inadvertence,  the  Court  will 
permit  the  witness  to  be  re-examined  to  the 
interrogatory. — Fitzmaurice  v.  Sadlier,  10  L  £. 
R.9.    (R.) 


XXXYin.  29.  d.  Suppressing  Dq>ositions. 

14.  A  motion  to  suppress  interrogatories  as 
leading,  should  be  made  as  soon  as  possible 
after  publication.  Such  a  motion  was  refused, 
when  on  a  previous  motion  to  suppress  inter- 
rogatories in  the  cause,  the  Court  had  permit- 
ted the  ptfs.  to  re-swear  the  witnesses  to  the 
same  interrogatories.- O'lTora  v.  Creagh,  Long. 
&  T.  65  ;  3  I.  E.  R.  179.    (E.E.) 

15.  When  a  witness  deposed  to  facts  to 
which  he  could  not  have  been  examined,  the 
Court,  upon  motion,  suppressed  the  deposition. 
—Smith  V.  Harding,  Fl.  K.  184 ;   3  L  R.  886 

(R.) 
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1.  Depositions  of  witnesses  in  a  canse  must 
be  signed  bj  them ;  if  not,  thej  will  be  sap- 
pressed  for  irregalarity. 

A  witness  cannot  be  re-examined  to  the 
aame  matter  as  that  upon  which  he  was  origi- 
nally examined,  without  an  order  of  Court. 

Sanble— It  is  sufficient  to  entitle  the  depo- 
sitions '*  In  the  cause  of  A.  B.,  ptfs.,  against 
C.  D.  and  others,  defts."— .Scixin  r.  White,  8 
LE.R160.    (R.) 

2.  A  Commission  Examiner  baring  permit- 
ted a  solicitor  in  the  cause  to  come  into  the 
room  during  the  examination  of  witnesses, 
and  being  also  in  communication  and  concert 
with  the  solicitor,  the  Court  suppressed  the 
depositions. 

Witnesses  were  sworn  upon  a  book  that  did 
not  contain  the  Gospels.  The  Court  sup- 
pressed their  depositions,  as  nullities. 

The  Commission  Examiner  may,  before 
accepting  the  office,  stipulate  for  the  security 
or  the  payment  of  his  fees  and  expenses ;  but 
if  he  accepts  the  office,  he  cannot  stop  in  the 
execution  of  his  duty,  or  refuse  to  examine 
witnesses  until  his  fees  are  paid  or  secured. 
His  duty  is,  to  examine  all  witnesses  tendered 
to  him  unconditionally. — Doherty  v.  />.,  8  I. 
E.  R.879.    (B.) 

8.  The  6  &  7  Ftc,  c.  85,  has  made  no  alter- 
ation in  the  preriously  existing  practice  of 
Courts  of  Equity,  which  required  a  rule  or  order 
of  Court  to  be  had  before  the  examination  of 
a  party  in  the  cause. 

The  proper  time  to  more  to  suppress  depo- 
sitions for  irregularity  is,  after  publication  has 
passed.— *Z>o66yn  y.  Adams,  9  I.  E.  R.  275.  (R.) 

4.  Under  the  86th  G.  O.,  the  ten-days'  no- 
tice to  be  given  of  examining  witnesses  is 
exclusive  of  the  day  of  serving  the  notice  and 
of  the  day  named  for  commencing  the  exami- 
nation. 

The  Court  is  not  bound  to  suppress  deposi- 
tions in  every  case  of  irregularity.  When, 
from  a  misconception  of  the  86th  Order,  only 
nine  days'  notice  of  examining  witnesses  was 
given  ;  but  the  examination  was  not  com- 
menced until  after  ten  days,  and  no  party  was 
preiudiced  thereby,  and  publication  passed 
without  objection,  the  Court  refused  to  sup- 
press the  depositions. — Att.-Gen,  v.  Ball,  9  I. 
E.B.468.    (B.) 

5.  The  rule  that  a  witness  who  had  been 
examined  in  chief  cannot  be  examined  in  aid 
without  leave  of  the  Court,  applies  only  to  an 
examination  by  the  same  party.  A  witness 
who  had  been  examined  in  chief  by  the  ptf. 
and  not  cross-examined,  was  examined  in  aid 
by  the  deft,  without  an  order.  The  Court 
refused  to  suppress  the  depositions. — Bajmo" 
tynt  V.  B.,  11 1.  E.  R.  359.    (R.) 

6.  The  Court  will  not  make  an  order  to 
suppress  depositions  on  the  ground  that  some 
of  the  interrogatories  were  leading ;  unless  it 
be  shown  what  part  of  the  deposition  is  an 
answer  to  the  leading  interrogatonr ;  then  so 
much  only  will  be  suppressed. — iLirJcwood  v. 
Lloyd,  1 1.  Jur.  225.    (^.) 


7.  The  Court  will  not  suppress  depositions 
for  every  irregularity.  When  nine  instead  of 
ten  days'  notice  of  examination  was  given, 
and  publication  passed  without  objection,  the 
Court  refused  to  suppress. — See  Att.-Gen,  v. 
Ball,  9  I.  E.  R.  463 ;  Guimey  v.  Louyhnane, 
1 1.  Jur.  283.  (R.) 

8.  Semble — ^That  the  Court  will,  at  the  hear- 
ing, suppress  the  deposition  to  a  leading  inter- 
rogatory. 

Where  however  only  part  of  an  interroga- 
tory is  leading,  the  Cfourt  will  not  suppress 
more  of  the  deposition  than  replies  to  that 
ptuct.— Wright  v.  GHffith,  1  I.  C.  R.  695  ;  3  I. 
Jur.  138.    (C.) 


XXXVm.  30.  Publication. 
a.  Generally, 


b.  Enlarging  Publication. 


XXX  Vin.  30.  a.  Publication  generciUy, 

9.  After  publication  had  passed,  it  was 
discovered  that,  in  the  title  of  the  interroga- 
tories and  depositions  filed  on  ptf .'s  behalf,  the 
names  of  twodefts.  in  the  cause  had,  by  mistake, 
been  ommitted.  Leave  was  given  to  amend 
that  title,  with  a  direction  that,  after  the 
amendments  had  been  made,  the  witnesses 
should  be  severally  re-sworn  to  the  truth  of 
the  depositions  thus  altered. — Mitchell  v.  Eoe, 
1  I.  E.  R.  144.    (R.) 

10.  An  application,  merely  that  a  witness  may 
be  re-sworn  to  his  depositions,  may  properly 
be  made  before  publication.  When  it  is  sought 
that  the  witness  shall  be  re-examined  to  con- 
tradict or  vary  his  previous  evidence,  the 
application  must  be  after  publication,  as  in 
such  case  the  Court  must  have  the  oppor- 
tunity of  looking  into  the  depositions. — Ulee- 
son  V.  Earl  of  Sandmich,  3  I.  E.  R.  359;  Fl.  & 
K.240.    (R.) 

11.  It  is  not  any  longer  necessary  to  serve 
the  twenty-one  days'  rule  to  examine  under 
the  G.  O.  of  the  20th  May  1816.  The  present 
practice  is  regulated  by  G.  O.  99,  of  29th  Nov- 
1834.--0^&  V.  0.,  S.  &  Sc.  679.    (R.) 

12.  In  a  suit  to  perpetuate  testimony,  ptf. 
was  allowed  under  13  G,  2,  c.  9,  to  pass  puoli- 
cation  of  depositions  of  witnesses  examined 
cfe  bene  esse  in  the  cause. — Scallan  v.  M^Coy, 
Fl.  &K.366.    (R.) 

13.  The  6  &  7  Vic,  c.  85,  has  made  no  alter- 
ation in  the  previously  existing  practice  of 
Courts  of  Equity,  which  required  a  rule  or 
order  of  Court  to  be  had  previously  to  the 
examination  of  a  party  in  the  cause. 

The  proper  time  to  move  to  suppress  de- 
positions for  irregularity  is,  after  publication 
has  passed. — Dobbyn  t.  Adams,  9  I.  K  R.  276. 
(R.) 

14.  When  a  notice  of  motion  to  respite  pub- 
lication has  been  served,  it  is  very  improper 
for  a  solicitor  to  pass  publication. — Kstson  v.. 
Lewis,  1 1.  Jur.  226.    (R.) 
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[PRACTICE.— EVIDENCE^PUBLICATION.] 


1.  Pablication  respited,  althongfa  impro- 
perlj  passed  already,  this  course  not  delaying 
the  opposite  party. — KeUon  y.  Lewis,  1  L  Jur. 
248.    (R.) 

2.  Replication  filed  Ist  March ;  amended 
5th  March.  Rule  for  publication,  entered  Ist 
May,  set  aside  for  irregularity ;  and  motion, 
that  the  rule  might  stand  notwithstanding  the 
Irregularity,  refused. — M^Dermottv.  O^ComndL, 
1  I.  Jur.  330.    (R.) 

8.  On  a  reference  under  a  decretal  order 
in  a  general  cause  petition,  the  Master  on  a 
summons  on  charge  and  discharge,  directed 
amongst  other  things,  that  the  parties  should 
respectively  prove  their  case  by  affidavit  or 
otherwise,  the  last  affidavit  to  be  filed,  and 

Sublication  to  pass  on  the  day  month  from  the 
ate  of  the  order ;  thereupon  to  re-enter  the 
summons.  Both  parties  filed  affidavits  within 
the  time.  The  respondent  failed  to  prove  his 
case  at  the  hearing,  which  was  adjourned  to 
enable  him  to  apply  to  give  further  evidence. 
Heldy  on  motion  grounded  on  the  proceed- 
ings in  the  cause,  but  not  on  affidavit,  that 
the  respondent,  his  wife,  and  a  third  witness, 
should  be  examined  viva  voce  before  the  Mas- 
ter as  witnesses  for  the  respondent ;  and  that 
the  petitioner  should  be  cross-examined. — 
Corbett  V.  HaytSy  4  I.  Jur.  N.  S.  1.  (M.O.) 

4.  In  a  cause  petition  suit  to  perpetuate 
testimony,  the  respondent  filed  no  answering 
affidavit,  and  was  in  contempt  for  not  answer- 
ing interrogatories  annexed  to  the  petition. 
The  petitioner  examined  witnesses,  without  an 
order  for  that  purpose,  and  without  complying 
with  the  requirements  of  the  13  G.  2,  c.  9 
(/r.),  8.  2.  The  Court  allowed  publication  of 
the  depositions  so  taken  to  pass,  saving  all 
just  exceptions  as  to  their  admissibility  on 
the  hearing  of  the  matter  in  which  it  was 
intended  to  use  them ;  and  reserving  the  right 
of  the  respondents  in  that  matter  to  object  at 
its  hearing  to  their  admissibility. 

Observations  touching  the  practice  in  suits 
to  perpetuate  testimony. 

Semble — In  such  suits  it  may  be  more  pru- 
dent to  proceed  by  bill  than  by  cause  petition. 
—Kieman  v.  K^  6 1.  Jur.  N.  S.  149.    (R.) 


XXXV  111.  80.  b.  Enlarging  Publication. 

6.  Publication  will  not  be  respited  in  order 
that  a  party  may  cross-examine  a  witness, 
who  had  been  produced  merely  to  prove  the 
execution  of  a  will  of  land. — Moore  v.  M.,  2 
Jones,  445.    (£.£.) 

6.  When  on  the  day  of  the  examination  of 
ptf.*s  witnesses  in  this  country,  pursuant  to 
notice  to  the  deft.,  the  deft.'s  solicitor  gave 
notice  to  the  Examiner,  and  the  ptf  .'s  solicitor, 
that  he  intended  to  cross-examine,  but  did 
not  lodge  the  cross-interrogatories  until  the 
following  morning;  and  it  appeared  that  on 
the  evening  after  the  direct  examination,  the 
witnesses  (having  been  told  by  the  Eiuimlner 
and  the  ptf.'s  solicitor,  that  as  cross-interro- 
gatories  had    not  been  lodged    before  the 


direct  examination  closed,  they  were  not 
bound  to  remain),  sailed  on  their  return  to 
England,  the  Court  ordered  that  publication 
should  be  respited;  a  new  commission  be 
issued  to  the  former  Commissioner;  and  that 
the  ptf .  should  produce  the  witnesses  for  cross- 
examination  at  her  own  expense.  Leave  given 
to  examine  prochein  amy  of  infant  ptf.  as 
witness  for  aeft. — M^Neice  t.  Agnewy  2  L  E. 
R.445.    (R.) 

7.  If  the  ptf.,  in  a  cross-cause,  have  not 
been  guilty  of  laches,  it  is  almost  of  course  to 
respite  publication  in  the  original  cause,  so 
that  there  may  be  but  one  examination,  and 
that  both  causes  may  be  heard  together. 

Publication,  in  the  original  cause  respited 
until  full  answers  put  in  by  the  def ts.  in  the 
cross-cause  ;  though  the  sole  ptf.  in  the  origi- 
nal cause  was  ready  to  file  his  answer  at  once, 
and  could  not  compel  the  other  defts.  to 
answer:  the  ptf.,  in  the  cross-cause,  under- 
taking to  proceed  with  effect  to  enforce  their 
Answers,— Manders  v.  if.,  8  I.  E.  R.  68.  (E.E.) 

8.  The  4  G.  4,  c.  61,  s.  48,  applies  as  well 
when  the  witnesses  reside  abroad,  as  when 
they  reside  within  the  jurisdiction.  There- 
fore the  Court  will  not  order  a  commission  to 
issue  to  take  the  examination  of  witnesses 
residing  abroad,  with  a  direction,  that  the 
Examiner  shall  not  be  required  to  qualify 
as  directed  by  the  Act.  When  the  parties 
will  not  consent  that  such  a  commission  shall 
issue,  the  Court  will  respite  publication  until 
the  witnesses  can  be  examined  before  a  duly 
qualified  Examiner. — lyAUon  v.  Lord  Trindes- 
ton,  Fl.  &  K.  668.    (R.) 

9.  A  bill,  impeaching  a  will,  was  filed  in 
the  Court  of  Ch.,  a  suit  to  recal  probate 
having  been  instituted  in  the  Prerogative 
Court.  A  witness,  who  was  examined  at  bene 
esse  in  the  Chancery  suit,  died.  The  Court 
refused  to  permit  his  depositions  to  be  pub- 
lished for  the  purpose  of  being  used  in  the 
Prerogative  Court,  issue  not  having  been 
joined  in  the  Ch.  suit,  and  therefore  publica- 
tion therein  not  having  passed. — Snewell  t. 
HiUiard,  9  I.  E.  R.  469. 

Examination.    See  Practice,  Eyidsncb,  28. 


Examiner,     ^ee  Practice,  Eyidbnce,  28.  e. 


XXXIX.  Exceptions  generally.  See  Plead- 
ing, Answer,  Bill — Practice, 
Answer,  —  Arbitration,  V  — 
Practice,  Costs  —  Practice, 
Master,  Reference  to,  &c. 

[Su  80  &  81  Vic.,  c.  44,  ss.  70,  72,  141 : 
G.  O.  (1867),  68-78 ;  and  see  G.  O.  (1867),  147- 
151.] 

10.  A  ptf.  served  a  notice  to  continue  an 
injunction  upon  equity  confessed,  without 
reserving  the  right  to  except ;  and  afterwards 
filed  exceptions  to  the  answer. — Hdd,  that 
they  were  irregular,  and  must  be  taken  off  the 
file.— Crq/is  v.  Lord  Egmont,  8  I.  £.  R.  277; 
Fl.  &K.82.    (R.) 


[PRACTICE.— EXCEPTIONS— FILING.] 
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1.  Ptf.,  bv  moTlng  for  a  receiver  upon  an 
answer,  without  resenrinfl;  a  right  to  except, 
is  not  thereby  deprived  or  his  right  to  except. 
—Irwin  V.  St,  George,  Fl.  &  K.  622.  (R.) 

2.  Leave  given  to  file  exceptions  to  a  re- 
port nunc  pro  tune  on  payment  of  costs,  under 
peculiar  circumstances. — Afarforibemkt  v.  Ho- 
W1uieJ^  8  I.  E.  B.  817.    (C.) 

8.  When  the  Master,  under  G.  0. 184,  over- 
rules an  objection,  no  exception  can  be  taken. 
If  there  be  a  fatality,  a  special  application  for 
liberty  to  object  should  be  made.  Exceptions 
by  parties  not  interested  in  supporting  them, 
though  so  taken  to  save  expense,  are  objec- 
tionable.—iSbiiM  V.  Chichester^  12  L  K  R.  519. 
(C.) 

4.  When  on  exceptions  to  the  Master's 
report,  an  issue  is  directed,  upon  which  a 
verdict  favourable  to  the  excepting  party  is 
given,  the  ordinary  rule  respecting  the  costs 
of  exceptions  applies ;  each  party  must  bear 
his  own  costs  of  the  issue. — Nixon  v.  Dane,  6 
I.  C.  B.226.    (C.) 

5.  The  person  filing  objections  is  bound  to 
have  an  office  copy  of  the  exceptions  in  Court 
when  they  are  to  be  argued. — JBohan  v.  Cambie, 
101.  C.  R.  466.    CC.) 

6.  Exceptions  for  insufficiency  were  signed 
by  counsel,  but  no  certificate  was  affixed  to 
them  pursuant  to  the  74th  Rule.  On  a  motion 
to  take  them  off  the  file  for  irregularity,  the 
Court  allowed  them  to  be  amended  bv  amxiuff 
the  certificate,  on  the  statement  of  counsel 
that  the  omission  was  accidental;  and  that 
the  exceptions  were  tenable ;  the  ptf.  paying 
the  costs  of  the  motion. — Massy  v.  Graham,  10 
I.E.  R.207.    (R.) 


XL.  Exceptions,  Bill  of. 

7.  Fpon  a  trial  for  felony,  theprisoner  can- 
not take  a  bill  of  exceptions. — In  re  Hayes  ^ 
Bice,  8  Jon.  &  L.  568.    (C.) 


XLL  Excheqtteb:  Practice  in. 

8.  The  Court  will  not  permit  a  deft.'s  an- 
swer to  be  taken  off  the  file  in  order  to  the 
institution  of  a  prosecution  for  perjury,  if  it 
appears  that  the  alleged  perjury  is  in  a  part 
wnoUy  immaterial  to  the  merits  of  the  case. — 
M'Gowan  v.  Hall,  Hayes,  17.    (EM.) 

9.  In  passing  a  receiver's  account,  the  Re- 
membrancer cannot  report  facts  specially 
without  the  order  of  the  Court. — Roberts  v. 
Hendricken,  Hay.  &  J.  896.    (KE.) 

10.  This  Court  will  not  refer  it  to  the  Chief 
Remembrancer  to  report  generally  what  pro- 
ceedings should  be  taken  respecting  certain 
lands. — Cottingham  v.  Whtte,  Hay.  &  J.  411. 
(E.E.) 

11.  In  this  Court,  the  decree  for  a  sale  does 
not  direct  the  Remembrancer  to  settle  the 


draft  of  the  conveyance  to  the  purchaser.  For 
that  purpose,  a  special  application  is  neces- 
sary.—i/o^^y  v.  WaUiron,  61.  E.  R,  218.  (E.E.) 

12.  This  Court  ordered  its  officer  to  attend 
in  the  Court  of  Chancery  at  the  hearing  of  a 
cause  there,  with  an  answer  sworn  in  this 
Court,  the  signature  to  which  was  impeached 
in  the  Chancery  cause  as  a  forgery. — Grove  v. 
jBbirea,  6  L  E.  R.  666.    (E.E.) 

13.  On  a  sale  of  lands  under  a  decree  in  a 
cause  wherein  judgment  creditors,  prior  to 
ptf.,  had  not  been  made  parties  to  the  ori- 
ginal suit,  and  a  supplemental  bill  making 
them  parties  had  been  filed,  but  no  decree  in 
the  supplemental  suit  had  been  obtained,  the 
Remembrancer  was  ordered  to  execute  the 
deed  of  sale,  on  consent  of  the  parties  in  the 
supplemental  sjkit.—G' Kelly  v.  Bodkin.  7  L  E. 
R.338.    (E.E.) 

14.  In  a  judgment  matter  pending  in  this 
Court,  deft,  having  filed  a  bill  in  Chancery 
against  the  petitioner  for  an  account,  and  the 
petitioner  having  obtained  an  order  here  for  a 
receiver,  the  respondent  moved  to  discharge 
that  order.  Held,  that  the  motion  should  have 
been  made  in  the  Chancery  cause,  and  should, 
therefore,  be  refused  with  costs.— ^mt'M  v. 
Murphy„  7  I.  E.  R.  804.    (E.E.) 

16.  Case  in  which,  in  a  creditor's  suit  in 
Chancery,  Exchequer  proceedings,  previously 
had,  were  AeiSe/ not  binding.-fWter  v.  M^Mahmu 
11LE.R.287.    (CO 


Exhibits.    See  Practice,  Evxdbncb. 

Fees.    See  Practice,  Officers  of  Court  ; 
Suitors'  Fee  Fund. 

[5ee  80  &  81  Fic,  c.  44,  ss.  162, 178-190.] 

XLL*  FiUNO  Pleadings.  &c.  See  Prac- 
tice, Answer:  Practice,  Demur- 
rer: Practice,  Evidence:  Prac- 
tice, Plea. 

[5«<  80  &  81  Vic,  c.  44,  ss.  68,  66,  68,  60, 61, 
63,  68,  72, 120, 121, 142, 149,  162 :  G.  O.  (18671 
8,  16,  41-48,  48,  66-67,  60,  65,  68,  72,  78,  iS, 
78-88,  92-94,  186-188,  142,  148, 149,  162,  164, 
166,  172,  178,  176,  226,  288,  239,  266,  266,  269 
278.]  »        »        ,        , 

16.  The  Court  will  not  allow  a  bill  to  be 
filed  without  a  solicitor's  name  attached 
thereto.— O'iS^ea  v. ,  Fl.  &  K.  666.    (R.) 

17.  The  Chancery  Registry-offices  being  open 
during  vacation  on  two  days  only  in  each 
week,  the  last  day  for  applying  fell  on  a  day 
between  those  on  which  the  office  was  open. 
A  petition  filed  on  the  next  office  day  wasj 
nevertheless,  retained. 

The  proper  course  is  to  apply  to  extend  the 
time.— Wt/mo*  v.  Ayhner,  6  1.  Jur.  N.  S.  26. 
(CwA..) 

18.  There  is  no  such  thing  as  a  general  au- 
thority to  file  petitions.     When  a  suit  is 
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institnted  in  a  next  friend's  name,  the  autho- 
rity from  him  should  be  filed  according  to 
the  8rd  G.  O.  of  19th  May  1857.— Geoghegan 
y  Harding,  eL  Jut.  If.  S.  211.    (E.) 


Form 


^Answer.    See  Practice,  Answer. 
Of  Bills  in  Equity,    See  Pleading,  Bill. 
Of  Demurrer.     See  Pleading,  Demurrer. 
Of  Plea.    See  Pleading,  Plea. 
Of  Bankrupt  Petitions.     See  Bankruptcy, 

xvn. 

0/  Exceptions  to  Answer.    See  Practice, 

Answer. 
0^  Appeal.    See  Practice,  Appeal. 
Of  Decree.    See  Practice,  Decree. 
Of  Affidavits.    See  Practice,  Evidence. 
Cf  Injunction.    See  Practice,  Injunction. 
Of  Issue.    See  Practice,  Issue. 
Of  Master* s   Report   and  Certificate.      See 

Practice,  IIaster,  Reference  to. 
Of  Masters  Report  and  Exceptions  to  it.  See 

ibid. 
Of  Proceedings  an  Motion.    See  Practice, 

Motion. 
0/  Order.    See  Practice,  Order. 
Of  Subpoena.    See  Practice,  Subpcbna. 


Former  Suit.    See  Pleading,  Plea;  Prac- 
tice, Plea. 


XLn.  Fund  in  Court  i  Adtances  thereout 
to  a  Party  to  carry  on  a  Suit, 
and  for  other  purposes. 

[See  Rolls  Order,  May  22,  1848 ;  Gam.  Ch. 
0. 182.] 

1.  The  Court  will  not  make  an  order  ex 
directOf  that  an  attorney's  costs  be  paid  out  of 
a  fund  in  Court  upon  which  he  has  a  lien.  He 
must  wait  until  his  client  applies  to  be  paid 
the  fund,  and  then  insist  upon  his  lien.  The 
reason  for  not  giving  the  costs  on  the  attor- 
ney's own  motion  is,  that  there  are  not  two 
litigants  before  the  Court. — Crosbie  v.  MoUoy, 
2  Jones,  688.    (E.£.) 

2.  W.  died  intestate,  leavins  E.,  C,  and  A., 
a  minor,  his  next-of-kin.  A.  was  also  his 
heiress-at-law.  E.  and  C,  his  administrators, 
entered  also  on  his  freeholds.  A.  filed  against 
them  a  bill  for  an  account,  and  obtained  a 
decree  against  them,  both  as  debtors  to  W.'s 
assets,  and  also  as  debtors  to  her  in  respect 
of  the  rents  of  the  freeholds,  and  for  the  costs 
of  this  suit,  pending  which  E.  assigned  for 
value  her  interest  in  the  assets.  In  another 
cause,  wherein  E.  and  C,  as  administrators, 
were  parties,  they,  together  with  A.,  were  de- 
clarea  entitled  to  a  fund  in  Court,  as  part  of  W.'s 
assets.  A.  applied  to  have  the  shares  of  E.  and 
C.  in  this  fund,  in  the  second  cause,  transferred 
to  her  to  pay  the  amount  of  the  decree  against 
them  in  tne  first  cause.  HeU  that  A's  several 
demands  under  the  decree  in  the  first  cause 
ought  to  be  paid  out  of  those  shares  in  the 
fund  in  the  second  cause ;  and  that  E.'t  as- 


signees took,  subject  to  those  demands.  A 
transfer  was  ordered  accordingly. — Hodgens  v. 
Wheeler,  S.  &  Sc.  448.    (B.) 

8.  Although  the  solicitor  of  a  defaulting 
receiver  cannot  have  the  costs  of  his  proceed- 
ings until  the  receiver's  deficiency,  with  in- 
terest, has  been  paid  in ;  yet  when,  at  his 
own  cost,  and  under  the  Court's  order,  the 
solicitor  brought  actions  at  law  against  de- 
faulting tenants  and  their  sureties,  &c. ;  Hdd, 
that  he  was  entitled  to  be  paid  the  costs 
thereof  out  of  the  fund  in  Court. — M^Bride 
V.  Clarke,  1 1.  E.  B.  203,    (B.) 

4.  In  a  former  suit  L.  filed  a  charge,  claim- 
ing £1800,  with  interest  at  £S  per  cent.,  from 
the  16th  May  1818.  The  deft.  T.,  the  debtor, 
filed  a  discharge  admitting  the  debt,  and  Uiat 
it  was  due  with  interest  at  £6  per  cent,  from 
the  11th  May  1818.  By  a  mistake  in  the  re- 
port it  appeared  that  the  interest  was  due 
only  from  the  24th  April  1824.  The  account 
having  been  taken,  and  the  report  made  with- 
out controversy,  the  mistake  was  not  observed; 
and  the  final  decree  followed  the  report.  L. 
received  the  £1800  with  interest  from  the  24th 
April  1824.  After  several  years,  the  residue 
of  the  fund  in  that  cause  having  been  trans- 
ferred to  the  present  administration  suit  of 
T.'s  assets,  L.  discovered  the  mistake;  and 
applied  to  be  paid  the  balance  of  the  interest 
out  of  that  transferred  f and.  Held,  that  he 
should  be  so  paid. — Hackett  v.  Donnewf,  1 1.  E. 
R.  281.    (R.) 

5.  When  there  was  a  clear  surplus  fund  in 
Court,  which  had  been  produced  by  a  sale  un- 
der a  decree  in  a  foreclosure  suit,  the  Court, 
on  motion  of  the  ptf .,  who  was  also  a  creditor, 
by  judgment  subsequent  to  the  mortgage,  re- 
ferred it  to  the  Remembrancer  to  enquire  and 
report  who  was  entitled  to  the  surplus,  and 
whether  the  applicant  had  any  and  what  lien 
upon  it  ? — and,  if  so,  whether  there  was  any, 
and,  if  any,  what  prior  lien  upon  it? — Machty 
Martins,  1 1.  E.  R.  881.    (E.E.) 

6.  N.  and  P.,  incumbrancers,  moved  that 
their  reported  demand  should  be  paid  out  of 
the  rents  paid  in  by  the  receiver,  which,  they 
insisted,  should  as  to  T.,  an  incumbrancer,  to 
whose  cause  the  receiver  had  been  extended, 
be  deemed  by-gone  rents,  having  been  col- 
lected by  their  diligence  in  causes  to  which  T. 
was  not  a  party,  and  long  before  he  had  ob- 
tained a  dfecree  for  a  receiver.  Held,  that 
the  fund  could  not  be  paid  out  without  regard 
to  T.'s  priority,  and  that  it  should  accordingly 
be  extended  to  all  the  causes;  and  ;that  a 
fund  in  Court  is  never  considered  as  by-gone 
rents,  but  in  custodta  legis  for  the  persons  en- 
titled in  priority.—iftfrto^A  v.  TisdaU,  2  I.  E. 

7.  When  the  surplus  fund  in  Court  was 
smalL  the  Court  would  (before  the  G.  O.  of 
Marcn  1848)  allow  it  it  to  be  paid  out,  upon 
an  affidavit  that  it  was  not  incumbered ;  hut 
when    the  surplus  was    considerable,    there 
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should  hare  been  a  reference  to  the  Matter. — 
Seymour  t.  Sirr,  FL  &  K.  286.    (R.) 

1.  A  ptf.  in  a  foreclosure  suit  obtained 
judgment  against  the  mortgagor,  who  sub- 
seqnently  died.  The  suit  was  rerived  against 
his  heir  and  personal  representative.  The 
Court  refused  an  application  by  the  ptf.,  under 
8  &  4  Fto.,  c.  105,  to  charge  the  surplus  fund 
in  Court  with  the  amount  due  on  foot  of  the 
judgment. 

Even  if  the  judgment  debtor  were  living, 
such  fund  would  not  be  within  the  8  &  4  Ftc, 
c.  105, 8.  25. 

The  Act  does  not  extend  to  funds  standing 
in  the  name  of  the  personal  representative  of 
a  deceased  debtor. —  Waliace  v.  M^Cantij  Fl.  & 
K.  570 ;  4  L  E.  R.  622.    (B.) 

2.  When  an  application  is  made  to  draw 
money  out  of  Court,  which  has  been  the  sub- 
ject of  a  settlement,  the  settlement  itself  must 
be  produced  in  Court. — Batt  v.  CuthbertsoUy  8 
Dr.  &  War.  58.    (C.) 

8.  Dividends  of  small  amount,  which  have 
accrued  due  on  stock,  ordered  to  be  trans- 
ferred to  a  party  between  the  date  of  the 
order  and  the  transfer  of  the  stock,  will  be 
ordered  to  be  paid  to  the  attorney  of  the  party 
who  was  authorised  to  accept  the  transfer. 
The  application  was  made  shortly  after  the 
transfer.— PiflKjreon  v.  lyAlton,  8  I.  E.  B.  184. 
(E.E.) 

4.  In  construing  that  section  (the  5  &  6  TT. 
4,  c.  55,  s.  88),  we  are  called  on  by  those  who 
represent  Coleman,  to  say,  that  the  word  **  re- 
ceived*' there  used,  should  be  construed,  hav- 
ing regard  to  the  entire  of  the  Act,  as  mean- 
ing **  due,"  although  not  actually  received ; 
and  I  think  that  that  is  the  proper  construc- 
tion to  be  put  upon  that  section.  If  we  were 
to  hold  otherwise,  we  should  incumber  every 
case  with  difficulties,  in  ascertaining  what  sums 
were  actually  received  by  the  receiver,  and  the 
periods  of  time  they  were  received  at ;  and 
there  would  be  great  trouble  and  expense  in 
administering  the  fund.  Still,  the  trouble 
and  expense,  however  great,  would  not  be  a 
reason  for  putting  a  construction  on  an  Act 
of  Parliament  which  its  words  do  not  warrant ; 
but,  considering  the  whole  tenor  of  the  Act, 
and  the  purposes  for  which  it  was  passed,  I 
think  we  are  well  warranted  in  holding,  that 
the  first  person  who  applies  to  the  Court  is 
entitled  to  the  rents  which  fall  due  before 
any  order  is  obtained,  at  the  suit  of  a  prior 
creditor,  to  extend  the  receiver.  I  think  we 
are  at  liberty  to  say,  that  rents  so  due,  and 
which  ou^t  to  have  been  received,  were  in 
fact  received ;  that,  in  principle,  there  is  no 
difference  between  the  actual  receipt  of  the 
rents,  and  their  being  in  a  condition  entitling 
the  party  to  receive  them ;  and  that  the  de- 
fault of  the  tenants  in  not  paying  the  rent  at 
the  day,  or  circumstances  of  that  nature,  can- 
not alter  the  rights  of  the  parties. — Coleman  r, 
if  cuon,  4  I.  £.  B.  425.    (E.E.) 

6.  In  a  foreclosure  suit,  there  being  a  sur- 
ploi  fund  after  payment  of  reported  incum- 


brances, and  the  mortgagor  being  dead,  a 
puisne  judgment  creditor  sought  an  order, 
under  the  8  &  4  Ftc.  c.  105,  s.  28,  to  charge, 
with  the  amount  of  the  judgment,  the  surplus 
fund,  the  residue  of  the  purchase-money  of 
real  estate  sold  under  the  decree.  Heidj  that 
the  fund  in  question  was  to  be  considered 
either  as  real  estate  belonging  to  the  heir-at- 
law  of  the  deceased  judgment  debtor,  or  at 
personalty  belonging  to  his  personal  represen- 
tative ;  and  that  the  8  &  4  Ftc.,  c.  105,  does 
not  give  jurisdiction  to  attach  by  a  charging 
order  the  property  of  a  deceased  debtor  in 
the  hands  of  his  representative. 

Semble — It  is  very  questionable  whether  the 
8  &  4  Vic.y  c.  105,  s.  28,  extends  to  money. — 
TFoiZace  v.if*Cann,  41.  E.B^ 522.    (R.) 

6.  When  the  fund  sought  to  be  charged  with 
the  judgment  is  impounded  in  the  Court  of 
Ch.  it  would  be  more  convenient  if  the  peti- 
tion fcr  the  charging  order  were  presented  to 
this  Court  in  the  first  instance. — Gore  v.  G^  4 
LE.R.166.    (R.) 

7.  When  a  Court  of  Equity  gets  the  poses- 
sion  of  funds,  it  holds  them  for  the  benefit  of 
the  part^  who  can  show  that  he  has  an  equi- 
table title  thereto,  and  any  person  is  entitled 
to  consi4er  the  Court  is  in  possession,  for  his 
benefit,  of  so  much  of  the  fund  as  he  can  es- 
tablish a  claim  to  in  right  of  his  Hen. — KeUett 
V.  J^e%,  5  L  E.  B.  86.    (E.E.) 

8.  If  a  fund  be  given  to  one  person  for  life, 
and  after  his  death  to  his  children,  and  there 
is  any  dispute,  whether  all  the  children  are 
before  the  Court,  it  must  be  referred  to  the 
Master  to  ascertain  who  they  are.  That  is  the 
ordinary  course,  when  there  is  any  question 
before  the  Court,  and  a  class  of  persons  are 
interested  in  it.  The  Court  never  takes  upon 
itself  to  decide  who  are  the  persons  that  con- 
stitute that  class,  but  refers  it  to  the  Master 
to  ascertain  who  they  are,  and  acts  upon  his 
report.— iCimierfey  v.  Tew,  5  I.  E.  B.  893.  (C.) 

9.  The  money  brought  into  Court  having 
been,  on  the  motion  of  the  ptf.,  invested  in 
stock — Held,  that  he  was  entitled  to  the  benefit 
of  a  rise  in  the  price  of  stock.- TFvnae  v.  Bratb/, 
51.  E.  B.289.    (E.E.)  ^ 

10.  A  person  who  was  entitled  to  a  life  estate 
in  lands,  and  had  a  policy  of  insurance  on  his 
life,  conveyed  his  life  estate  to  a  trustee  for 
parties,  to  whom  he  was  indebted,  upon  trust, 
**  out  of  the  interest,  proceeds,  or  annual  rents 
thereof,*'  to  pay  the  head  rent  to  which  the 
lands  were  subject,  and  the  premiums  of  in- 
surance on  the  policy ;  and  to  pay  to  the  cre- 
ditors the  amount  due  to  them,  with  interest. 
The  deed  contained  a  provision  that  the  debtor 
should  be  at  liberty  to  make  leases,  but  no 
covenant  by  the  debtor  to  pay  the  money.  By 
a  separate  deed,  he  assigned  the  policy  of  in- 
surance to  the  trustee,  to  secure  the  debt — 
Heklf  that  the  creditors  were  not  entitled  to  a 
sale  of  the  debtor's  life  interest ;  but  only  to 
have  a  receiver  appointed,  and  the  trusts  car- 
ried into  execution  under  the  direction  of  the 
Court.— roy/orv.  Emenon^  6  I.  £.  B.  224.  (C.) 
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1.  A  creditor,  who  had  obtained  a  report 
and  allocation  order  in  the  cause,  died.  The 
lands  reported  to  him  were  allocated  to  his 
executor  without  anj  special  order  or  varia- 
tion of  the  allocation  order. — Roberts  y.  HugheSy 
6LE.  R.d06.    (B.) 

2.  The  Court  will,  upon  a  diocesan  probate, 
distribute  a  fund  in  Court  which  is  payable 
to  a  personal  representative,  if  the  intestate 
had  not  bona  notahiiia. — Graves  v.  G.,  8 1.  £.  R. 
86.    (R.) 

8.  The  Common  Law  side  of  this  Court  has 
not,  under  the  Common  Law  Procedure  Act, 
any  jurisdiction  to  make  a  charging  order 
against  stock,  upon  a  judgment  in  scufa,-^ 
Reg,  V.  Uniacke,  4  L  C.  R.  492.    (C.) 

4.  Lands  evicted  for  non-pajment  of  rent. 
A  fund,  the  produce  of  those  lands,  standing 
in  Court.to  the  credit  of  the  cause.  Motion, 
that  it  be  applied  in  payment  of  arrears  due 
to  the  head  landlord,  granted. — Sherlock  v. 
Roe,  1  L  Jur.  177.    (R.) 


XLin.   FUBTHBB  DiBEGTIONB. 

6.  After  a  decree  for  an  account  of  sub- 
sequent dealings  only,  the  Court  will  not  on 
further  directions  go  into  an  item  over- 
charged in  a  previous  settled  account,  when 
no  sufficient  ground  for  so  doing  was  shown  at 
the  original  hearing. — D*Arcy  v.  BurlM,  2  L 
E.R.1.    (C.) 

6.  To  have  a  cause  set  down  to  be  heard  for 
further  directions  in  the  Court  of  Exch.,  a 
petition  must  be  presented  for  that  purpose. 
—Cleary  v.  C,  8  L  E.  R.  662.    (E.E.) 

7.  Hearing  for  further  directions.  The  pre- 
mises, upon  which  the  former  decree  had 
declared  the  pf  t.'8  demand  to  be  well  charged, 
had  in  the  interval  become  greatly  dilapidated. 
Liberty  to  apply  had  been  reserved  to  all 
parties.  Upon  the  deft,  declining  to  under- 
take to  put  the  premises  in  repair,  a  decree 
for  an  immediate  sale  was  pronounced.  See  3 
Dr.  &  War.  446.  —  Sin^son  v.  C Sullivan,  Dr. 
Rep.  tenq),  Sugden,  89.    (C.) 

8.  v.  bequeathed  to  A.,  his  executors,  &c., 
an  annuity  charged  on  all  her  property. 
Under  the  decree  a  specific  sum  of  jC3^  per 
cent,  stock  was  transferred  to  the  separate 
credit  of  A.  to  pay  the  annuity.  Subsequently 
the  £Si  per  cents,  were  reduced  to  £3^,  while 
other  funds  were  still  in  Court,  though  ap- 
propriated to  other  purposes.  Beld,  that  A. 
was  entitled  to  have  a  further  sum  invested 
in  stock  to  make  the  dividends  still  sufficient 
to  pay  the  annuity. 

The  decree  had  been  made  in  confirmation 
of  a  report  findinsr  the  sum  which  should 
be  appropriated.  The  order  was  now  made 
by  setting  down  the  cause  for  further  direc- 
tions. Sea  qucere,  if  that  was  the  regular  course. 
— Commissioners  of  Charitable  Donations  v. 
St.  Lawrence,  9  I.  E.  R.  560 ;  8  Jon.  &  L. 
661.    (C.) 


9.  Executors,  in  passins  their  residuary 
account,  erroneously  stated  the  degrees  of 
relationship  of  the  legatees  to  the  testator,  in 
consequence  of  which  a  large  sum  was  paid  to 
the  Crown  for  legacy  duty  in  excess  of  that 
properly  chargeable.  The  liability  for  the 
principal  sum  so  paid  being  admitted — Held, 
that  the  executors  were  also  chai^geable  with 
interest. 

They,  by  their  answer,  submitted  that  they 
were  not  liable  for  interest.  The  decree  at 
the  first  hearing  was  silent  upon  the  subject. 
Held,  that  the  charge  for  interest  could  pro- 

?erly  be  made  on  further  directions. — Shaw  v. 
\H>ett,  18  I.  C.  R.  824.    (CV- [ Affd. :  14  L 
C.  R  476 ;  8  I.  Jur.  N.  S.  1.    (C.  A.)] 


Gevsral  Obdbbs. 

Their  Construction.  See  Gbnbbal  Obdebb* 
CoNSTBCCTioN  OF,  ante. 

Respecting  Answers.     See  Pbacticb,  Answbb. 

Dismissing  BilL  See  Pbactice,  Bill,  Dis- 
missal OF. 

Conteuqtt.    See  Pbacticb,  Contbxpt. 

Decrees.    See  Pbacticb,  Dbcbeb. 

Demurrer,    See  Pbacticb,  Dbmubbbb. 

Affidavits,    See  Pbacticb,  Eyidbncb. 

Depositions,     See  ibid. 

Commission  to  Examine,     See  ibid. 

Injunctions.    See  Pbacticb,  Injcnotiom. 

Aiotions,    See  Pbacticb,  Motion. 

Orders.    See  Pbacticb,  Obdbb. 

Flea.    See  Pbacticb,  Plea. 


XLIV.  Habeab  Cobpub. 

Respecting  the   Warrant  of  Commitment.    See 
Bankbuptct,  VIII — Statutes,  Con- 

STBUCTION  OF,  II. 

10.  A  solicitor  being  in  custody  under  an 
attachment,  the  Court  granted  a  writ  of  habeas 
corpus,  directed  to  the  Marshal,  to  bring  him 
before  the  Taxing  Master,  to  enable  him  to 
attend  the  taxation  of  bills  of  costs. —  Walsh  v. 
Wilson,  2  1,  C.  R.  79.    (C.) 


XLV.  Heabino:   Setting  down  cause  fob 

HEABINO,     PeELOUNABT      OBJECTIONS. 

See  Pbacticb,  Answeb:  Cause,  Ad- 
jouBNiNO,  &c.:  Pbacticb,  Rb-heabing 
— Pbacticb,  Dbcbeb. 

1.  In  generaL 

2.  On  objection  for  want,  or  misjoin^ 

der  oj  Parties,  ^, 
8.  Before  what  Judge. 


XLV.  1.  Hearing,  ^.,  in  generaL 

\_See  80  &  81  Vic.,  c.  44,  ss.  67,  68, 88,  90,  98, 
94,  106-109,  122-124,  146 :  G.  O.  (1867),  84- 
90,  94,  110,  112,  114-118,  160,  168,  206,206, 
226.] 

11.  Sembie—Tht  objection  that  the  husband 
has  been  made  a  co-ptf.  with  his  wife  in  a 
suit  for  her  separate  estate,  though  ground  of 
demurrer,  cannot  be  sustained  at  the  hearing. 
—Sweeny  v.  Hail,  2  I.  E.  R.  22 ;  S.  &  Sc  662. 

(R.) 
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1.  The  objection  bj  a  prior  mortffageef 
brought  before  the  Conrt  in  a  forecTosare 
suit,  that  the  ptf .  has  not  offered  by  his  bili  to 
redeem  him,  if  valid,  onght  to  be  taken  ad- 
Tantage  of  by  demorrer.  The  Court  will  over- 
rule it  at  the  hearing.  —  J5^«  v.  Lord,  4  I.  E. 
R.  64S  ;  2  Dr.  &  War.  480 ;  1  Con.  &  L.  619. 
(C.) 

2.  A  creditor,  a  deft,  in  an  administration 
ffuit,  will  not,  on  a  re-hearing,  be  entitled 
to  rely  npon  matters  of  which  he  might  have 
had  the  benefit  by  taking  objections  and  ex- 
ceptions to  the  Master's  report. — Broumlow  v. 
E€iri  of  Meath,  2  Dr.  &  Wal.  674 ;  2  L  E.  R. 
883.     (C.) 

3.  Upon  a  re-hearing,  if  the  deft  does  not 
appear,  the  ptf.  is  to  make  up  his  decree 
as  at  an  original  hearing.  A  cause  cannot  be 
twice  re-heard.— Jf*  Conn  v.  (^  Connor,  2  Dr.  & 
War.  42.    (C) 

4.  It  is  a  matter  of  course  to  dismiss  with 
costs  a  petition  of  re-hearing  presented  while 
the  decree  is  still  in  minutes. 

It  is  not  necessary  that  Counsel  who 
certify  for  a  re-hearine  should  have  been 
engaged  in  the  case  at  the  former  hearing. 

When  counsel  at  the  original  hearing 
abandon  an  objection  as  to  parties,  or  as 
to  proof  of  a  document,  the  same  objection 
cannot  be  made  on  the  re-hearing. 

On  a  re-hearing,  no  point  not  specified 
in  the  petition  can  be  relied  upon  by  the 
petitioners. — Mahne  v.  Geraghtv,  2  Con.  &  L. 
285 ;  8  Dr.  &  War.  262.    (C.) 

5.  Upon  a  hearing  upon  a  special  finding 
hy  the  Master,  the  Court  is  confined  to  the 
alternatives  thereby  put. —  Montgomery  v. 
Southwell,  2  Con.  &  L.  263;  8  Dr.  &  War. 
171.    (C.) 

6.  The  Court  will  not,  npon  a  re-hearing, 
confirm  an  erroneous  decree. — 0*Connell  v. 
Macnamara,  2  Con.  &  L,  266,  note ;  8  Dr.  &  War. 
411.    (C.) 

7.  When  counsel  has  relied  upon  only  some 
of  several  grounds  of  defence,  that  is  not  a 
waiver  of  the  rest.  That  having  been  the 
case,  and  an  appeal  made  to  the  H.  L.,  a 
petition  was  allowed  for  a  re-hearing,  to 
amend  the  notes  of  the  decree  without  with- 
drawing the  appeal.  —  CroAroy  v.  Barron, 
Long.  &  T.  76.    (E.E.) 

8.  In  suits  which  have  not  been  heard  by 
the  Court  on  the  pleadings,  although  the 
original  bill  was  filed  ten  years  before  the 
date  of  the  88rd  G.  O.,  i.  e.,  27th  March  1843, 
the  ptf.  has,  under  that  order,  nine  months 
from  its  date  to  bring  the  cause  to  a  hearing. 
In  such  cases,  applications  for  further  time  to 
bring  the  cause  to  a  hearing  are  unnecessary, 
and  the  Court  will  not  make  any  rule  upon 
them  until  the  time  aUowed  by  the  G.  O. 
U  about  to  expire.-~BroMm  v.  M'Clintock,  5 
I.  E.  R.  278.    (R) 


9.  The  Master's  Examiner  will  lodge  with 
the  Registrar  of  the  Court,  for  the  hearing 
of  a  cause,  deeds  deposited  In  the  ofifice  for 
the  purposes  of  the  cause,  npon  receiving  a 
requisition  from  any  of  the  parties  concerned. 
A  motion  that  he  shall  be  at  liberty  to  do  so 
is  unnectesary. — Plumptre  v.  (yDeH,  5  I.  E.  R 
404.    (R.) 

10.  Before  considering  those  questions, 
however,  I  am  anxious  that  the  form  in  which 
the  case  comes  before  the  Court  should  be 
distinctly  understood.  A  petition  of  re-hear- 
ing was  presented  ;  but  when  the  cause  came 
on,  it  appeared  that  the  decree  had  not  been 
drawn  up,  but  still  rested  in  minutes.  It  was 
a  matter  of  course  that  the  petition  should 
have  been  dismissed  with  costs ;  but,  in  order 
to  save  expense,  the  ptf.  consented  that  the 
case  should  be  heard  as  if  it  was  a  discussion 
upon  the  minutes.  I  have  got  into  this  expla- 
nation lest  it  might  be  supposed  that  I  was 
breaking  in  upon  the  established  rule  of  the 
Court,  that  a  cause  cannot  be  re-heard  upon 
minutes. — Malone  v.  Geraghty,  5  I.  E.  B.  661. 
(C.) 

11.  When  the  deft,  does  not  appear  when 
the  cause  is  called  on,  the  ptf.  must  go  on 
and  prove  his  case ;  and  cannot,  as  was  for- 
merly the  practice,  take  such  decree  as  he 
can  abide  by. — Hayes  v.  Brierly,  8  Dr.  &  War. 
274.    (C.) 

12.  Hearing  for  further  directions.  The 
premises,  upon  which  the  former  decree  had 
declared  the  ptf.'s  demand  to  be  well  charged, 
had  in  the  interval  become  greatly  dilapi- 
dated. Liberty  to  apply  had  been  reserved 
to  all  parties.  Upon  the  deft,  declining  to 
undertake  to  put  the  premises  into  repair, 
a  decree  for  an  immediate  sale  was  pro- 
nounced.—f^ee  3  Dr.  &  War.  446.] — Sin^sonY, 
(y Sullivan,  Dr.  Rep.  temp.  Sugden,  89.    (C.) 

18.  Though  it  is  generally  true  that  an 
objection  to  a  bill  of  revivor  onght  to  be 
taken  by  plea  or  demnrrer,  yet  when  the 
ptf.  in  his  bill  of  revivor  misrepresents  the 
character  which  he  fills,  the  objection  may  be 
taken  at  the  hearing. — Stuart  v,  BurroweSf 
Dr.  Rep.,  tetnp.  Sugden,  266.    (C.) 

14.  An  objection  to  the  suit,  for  misjoinder 
of  an  insolvent  and  his  assignee,  cannot  be 
taken  at  the  hearing. — Cashel  v.  Kelfy,  2  Dr 
&  War.  181 ;  1  Con.  &  L.  246.    (C.) 

16.  A  ground  of  suit,  not  put  in  issue  by 
the  bill,  cannot  be  considered  by  the  Court. — 
Wallace  v.  W.,  2  Dr.  &  War.  462  ;  1  Con.  &  L. 
491.    (C.) 


I 


16.  An  objection  by  a  prior  mortgage  that 
tf.,  a  puisne  mortgagee  has  not  offered  any 
_is  bill  to  redeem  him,  if  first  taken  at  the 
hearing,  cannot  be  maintained. — Bal/e  v. 
Lord,  4  I.  E.  R.  648;  2  Dr.  &  War.  480; 
1  Con.  &  L.  619.    (C.) 
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1.  That  a  motion,  if  granted,  will  hare  the 
effect  of  postponing  the  hearing  of  a  listed 
cause  is  no  reason  why  it  shoald  not  he  heard 
at  the  Rolls.  When  the  case  is  called  on, 
this  Conrt  will  not  entertain  such  a  motion. — 
Crawford  y.  Scott,  4  Dr.  &  War.  278;  2  Con. 
&L.  412.    (C.) 

2.  When  a  cause  is  set  down  to  he  heard 
pro  confessoy  formal  amendments  having  been 
made  in  the  bill,  the  Court  at  the  hearing 
will  require  the  matter  of  the  amendments  to 
be  stated. — Burrough  y.  WiUumuotu  6  I.  E.  R. 
874.    (R.) 

8.  Semble — If  a  demurrer  for  multifarious- 
ness cannot  be  taken  to  a  bill,  because  it 
contains  a  charge  of  collusion  between  the 
defts.,  and  the  ptf.  fails  to  prove  the  collu- 
sion, the  objection  may  be  taken  at  the 
hearing— i\^ixon  v.  Robinson,  7  I.  E.  R.  520  j  2 
Jon.  &L.  4.    (C.) 

4.  Bill  to  establish  an  unregistered  lease 
against  a  subsequent  duly  registered  mort- 
gage. Ptf.  failed  to  prove  notice;  but,  his 
case  being  meritorious,  the  Court,  at  the 
hearing,  permitted  the  bill  to  be  amended, 
by  praying  a  redemption,  and  decreed  accord- 
ingly.— Butler  v.  Sparrow,  8  Jon.  &  L.  694. 
(CO 

5.  The  Court  will  not  postpone  the  hearing 
of  a  mortgage  cause,  to  allow  the  deft,  time 
to  get  money  to  pay  off  the  ptf.,  though  it 
will  enlarge  the  time  for  redemption  after 
decree. — Anonymous,  9  I.  E.  R  877.    (C.) 

6.  When  the  parties  before  decree  entered 
into  a  consent  to  take  accounts,  which  was 
made  a  rule  of  Court,  and  a  Master's  report 
obtained  on  it,  upon  which  the  cause  was  set 
down — Held^  the  cause  could  not  be  heard. — 
Hodnttt  V.  Going,  11  I.  E.  R  421.    (C.) 

7.  All  the  parties  to  an  original  bill  being 
dead,  the  cause  was  set  down  in  the  names  of 
the  parties  to  a  supplemental  bill  only.  Held, 
regular,  and  that  parts  of  the  answer  to  the 
original  bill  could  be  read  as  of  an  answer  in 
the  cause  at  hearing,  and  that  it  was  not  to 
be  treated  as  an  answer  in  another  cause. — 
Anderson  v.  Pratt,  12  I.  E.  R  608.    (C.) 

8.  When  a  ptf.  has  obtained,  at  the  hear- 
ing, liberty  to  amend,  he  must  either  amend, 
or  discharge  the  order  to  amend  before  the 
cause  can  be  again  set  down. 

Orders  to  amend,  without  prejudice  to  an 
order  pro  confesso,  should  be  made  only  when 
the  amendment  cannot  prejudice  the  deft. — 
Baker  v.  M'Dermott,  1  I.  Jur.  162.    (C.) 

9.  The  Court  has  jurisdiction,  at  the  hear- 
ing of  the  cause,  to  vary  the  report,  if  the 
error  be  apparent,  though  no  exception  be 
taken  to  it. — Barry  v.  Cronin,  1 1.  Jur.  297.  (C.) 

10.  A  decree,  obtained  against  a  personal 
representative  on  a  bill  taken  pro  confesso  was 


set  aside,  and  the  cause  allowed  to  be  re- 
heard; defence  not  having  been  taken  in 
consequence  of  a  fatality,  and  the  defendant 
alleging  that  he  was  not  liable  to  the  debt. 
The  deft,  was  directed  to  pay  the  costs  of  the 
hearing  and  of  the  motion. — Brooke  v.  Stewart, 
2  I.  Jur.  226.    (C.) 

11.  When  interrogatories  have  been  annexed 
to  cause  petitions,  the  respondents  are,  under 
the  Ch.  Keg.  Act,  s.  9,  until  the  publication 
of  O.  O.,  under  ss.  81  and  82  to  the  contrary, 
entitled  to  two  months'  time  to  file  affidavits 
in  answer  to  such  interrogatories.  Such  cause 
petitions  cannot  be  set  down  for  hearing  until 
the  lapse  of  two  months  from  the  service  of 
notice  of  filing  the  Interrogatories. 

Interrogatories  had  been  annexed  to  a  cause 
petition  which  was  set  down  for  hearing  within 
two  months  after  service  of  notice  of  filing 
the  petition  and  interrogatories  upon  some  of 
the  respondents,  and  without  any  notice  to 
the  other  respondents.  A  decretal  order  ob- 
tained on  such  hearing  was  set  aside,  with 
costs. 

Semble — ^It  Is  not  a  sufficient  notice  of  set- 
ting down  a  cause  petition  for  hearing  to 
state  that  counsel  will,  on  behalf  of  the  peti- 
tioner, move  on  the  petition  **on  the  first 
opportunity." — Sheridan  v.  Cannon,  1  L  C.  R 
245 ;  8  I.  Jur.  260.    (C.) 

12.  Two  counsel  only  are  to  be  heard  on 
each  side  in  this  Court. — Bentley  r,  Robinson, 
10  I.  C.  R  287 ;  6  I.  Jur.  N.  S.  7.    cCA.) 

18.  Cause  petitions  under  the  Court  of  Ch. 
Reg.  Act  will  be  heard,  in  the  first  instance, 
on  the  petition  and  affidavits  filed  in  support 
of,  or  in  opposition  to  it,  and  on  the  answers 
to  interrogatories  (if  any)  filed.  On  that 
hearing  the  Court  may  direct  that  all  or  any 
of  the  matters,  stated  In  the  petition  or  affi- 
davits, and  touching  which  It  Is  necessary  to 
have  further  proof  or  enquiry,  shall  be  so 
proved  or  enqtdred  into  by  further  affidavits, 
or  by  viva  voce,  or  written  examination,  or  by 
the  trial  of  an  Issue  at  law,  or  otherwise,  as 
may  be  deemed  most  suitable  to  the  nature  of 
the  case  ;  and  appoint  the  time  and  modes  of 
examination  as  may  be  most  expedient ;  and 
reserve  further  order  and  directions  thereon 
until  after  such  proof  and  enquiir  shall  have 
been  had. — Glasscock  v.  Ross,  1  I.  C.  R  50. 
(C.) 

14.  When  a  petition  for  re-hearing  has  been 
presented,  the  cause  is  before  the  Court,  as  It 
would  be,  in  the  first  Instance,  on  exceptions ; 
and,  before  the  re-hearing,  the  Court  will  hear 
a  motion  for  liberty  to  file  a  supplemental  bill. 
— O'Keefe  v.  Holmes,  6 1.*  Jur.  158.    (C.) 

15.  On  a  re-hearing,  documentary  evidence 
not  offered  at  the  original  hearing  may  be 
received ;  but  depositions  for  anything  more 
than  identifying  si^ch  documentary  evidence 
cannot  then  be  Siven. — Johnson  v.  Mid.  Gt,  W. 
Ry.  Co.,  5  I.  C.  JB.  264.    (C.) 
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1.  When  a  supplemental  petition  in  the 
nature  of  a  bill  of  reyiew  has  been  filed,  this 
Conrt  has  jarisdiction  under  the  19  So  20  ViCj 
c  92,  to  hear  it  along  with  the  re-hearing  of 
the  decree  in  the  ori^nal  cause.  The  proper 
practice  is  to  set  down  such  supplemental 
petition  for  hearing,  along  with  the  re-hearing 
of  the  decree  appealed  against,  in  the  Court 
of  AppeaL — Barton  y.  Sampson.  3  I.  Jur.  N.  S. 
71.   (C.A.; 

2.  A  supplemental  petition,  in  the  nature 
of  a  petition  of  review  on  newlj  dlscorered 
matter,  having  been  filed,  the  original  cause 
roust  be  re-heard  before  the  Court  of  C.  A., 
fimultaneouslj  with  the  supplemental  petition. 

For  this  purpose,  the  original  petition  should 
be  set  down  in  the  Chancellor's  list  of  causes, 
and  the  order  for  re-hearing  should  direct 
that  the  supplemental  petition  be  heard  to- 
gether with  it. — [Barton  v.  Sampson,  8  I.  Jur. 
N.  S.  71,  followed.]— iZodb/iy  v.  Orme,  5  I.  Jur. 
N.S.246.    (C.A.) 

3.  A  cause  petition  was  not  set  down  for 
hearing  in  proper  time,  because  the  petitioner 
was  thrown  on  his  g^ard  by  a  pending  nego- 
tiation for  a  settlement,  and  an  understanding 
founded  on  an  unauthorised  arrangement  be- 
tween the  solicitors  as  to  the  hearing.  Motion 
to  reinstate  the  petition  granted. — Shanney  t. 
(TLeary,  6  I.  Jur.  N.  S.  12.    (C.) 


XLV.  2.  Hearing  an    O^ection  for    Want  or 
Misjoinder  of  Parties,  ^. 

4.  The  deft,  taking  an  objection  for  want 
of  parties  is  entitled  to  begin. — Galway  v. 
Graydon,  7  I.  E.  R.  368  ;  1  Jon.  &  L.  626.  ( C.) 

5.  When  a  cause  is  heard  on  an  objection 
for  want  of  parties,  the  party  who  took  the 
objection  begins. — Prim  v.  M'Kenny,  9  I.  E.  R. 
116.    (C.)  ^ 

6.  The  bill  having  been  dismissed  against  a 
deft,  by  the  64th  Rule,  a  motion  for  leave  to 
amend  generally  was  refused  with  costs ;  but 
an  amendment  under  the  49th  Rule,  by  which 
the  same  deft,  was  made  a  party,  was  held, 
regular ;  and  an  order  to  take  the  bill  pro  con- 
fesso  against  him  was  made. — HomiorookeT. 

Ware,  12  I.  E.  R.  440.    (R.) 


XLV.  3.  Before  what  Judge. 


XLV.*  House  of  Lobds. 

[For  Costs  of  Proceedings  in,  see  F&actxcb, 
XaX.  10.  e..  Costs  of  Appeal.] 

7.  A  judgment  of  the  House  of  Lords  will 
not  be  made  a  rule  of  this  Court  without  an 
affidavit  verifying  the  signature  of  the  Clerk 
of  the  Parliament. — BicUcai^y  v.  Annesley,  H.  & 
J.,  App.  47.    CE.E.) 

8.  The  H.  L.  will  not  give  relief  to  an  ap- 
pellant against  an  order  of  which  he  com- 
plains by  petition,  unless  he  has  taken  the 
proper  course  to  obtain  relief  in  the  Court 


below.— TbiiMiMy  T.  White,  6  CI.  &  F.  786.— 
[See  s.  c,  6  L  E.  R.  303.  (R.) ;  1  H.  L.  Cas* 
160;  3  H.  L.  Cas.  49 ;  6  L  Jur.  321.  (H.L.) ;  4 
H.  L.  Cas.  313.] 

9.  The  Court  of  Ch.  in  Ir.  having  directed 
an  enquiry  into  the  value  of  an  estate  at  the 
time  of  its  assignment,  and  touching  the 
amount  of  interest  therein  of  B.  (a  purchaser 
from  the  assignee),  the  H.  L.  reversed  that 
order  directing  tlie  enquiry;  and,  without 
making  any  order,  remitted  the  case  with  a 
declaration  of  the  nature  and  extent  of  B.'s 
rights,  leaving  it  to  the  Court  below  to  carry 
that  declaration  into  effect. — Simpsony.  O^SuI- 
livan,  7  CI.  &  F.  650. — [See  the  case  afterwards 
at  the  hearing  on  the  report  and  merits :  8 
Dr.  &  War.  466.    (C.;] 

10.  Matter  not  printed  in  the  papers  cannot 
be  made  the  subject  of  argument  before  the 
H.  L. 

The  H.  L.,  in  remitting  a  cause  to  the  Court 
below  to  carry  its  directions  into  effect,  will, 
if  necessary,  not  merely  declare  the  principle 
of  its  order,  but  state  those  directions  fully  on 
the  face  of  its  order.— Jf*  Can  v.  O'FerraU,  8 
CI.  &.  F.  30.— [5ec  6  I.  E.  R.  106.    (R.)] 

11.  When  there  are  a  cause  and  a  cross- 
cause,  and  an  appeal  is  taken  against  the 
decree  in  the  cause  only,  the  cross-cause  is 
not  in  any  respect  before  the  House. — Cal- 
laghnn  v.  C.,  8  CI.  &  F.  374.— [Sec  4  I.  E.  R. 
441 ;  8  L  E.  R.  672.] 

12.  The  first  decree  in  suits,  which  had  been 
in  existence  for  some  years,  was  made  in  1813. 
The  litigation  continued;  and  other  decrees 
on  the  footing  of  that  decree  were  made,  be- 
tween the  parties  and  others  who  were  in- 
terested in  the  same  transactions.  In  1838, 
there  was  made  a  decretal  order  to  revive  and 
execute  all  former  decrees  and  orders.  Those 
decrees  and  orders,  as  well  as  the  decretal 
order  of  1838,  were  appealed  against.  Held, 
that,  after  so  great  a  delay,  and  under  such 
circumstances,  the  H.  L.  would  not  set  aside 
any  of  the  original  decrees  or  orders,  upon 
technical  objections,  which  did  not  affect  the 
merits  of  the  case. 

A  decretal  order,  not  alleged  to  have  been 
made  on  the   appearance  of  all  the  proper 

farties,  was  therefore  irregular  to  that  extent, 
t  directed  the  revival  and  execution  of  seve- 
ral decrees  and  orders,  but  the  suit  in  which 
it  was  made  was  regular,  for  some  purposes  at 
least.  Held,  that  the  decretal  order  should  be 
reversed  with  directions,  and  the  case  remitted 
to  the  Court  below  to  deal  with  the  suit  so  as 
to  advance  the  justice  of  the  case,  regard 
being  had  to  the  decision  of  this  House  touch- 
ing the  earlier  decrees  and  orders,  which  the 
House  had  sustained  as  valid. — Lawrence  t. 
BlcJce,  8  CI.  &  F.  604. 

13.  When  no  appellant  appears  to  support 
an  appeal,  the  only  order  that  the  H.  L.  can 
make  is  to  dismiss  the  appeal  for  want  o  f  pro- 
secution, with  costs. — Scanlan  v.  Usher,  8  CI. 
&  F.  661. 
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1.  When  no  person  appeared  on  the  appel- 
lant*8  behalf,  when  his  appeal  was  called  on, 
and  the  agent  only  of  tne  respondent  ap- 
peared,  but  alleged  that  he  had  retained 
connsel,  and  prayed  that  the  appeal  be  dis- 
missed with  costs,  it  was  dismissed  with  costs. 

-Murphy  V.  Conway,  9  CI.  &  F.  78. 

2.  The  Court  of  Ch.  In  Ir.  pronounced  a  de- 
cree against  P.,  with  costs.  P.  paid  the  costs, 
and  appealed  to  the  H.  L.,  which  eave  judg- 
ment in  his  favour,  and  reversed  the  decree, 
with  costs.  P.  thereupon  applied  for  an  order 
directing  the  repayment  of  the  costs  which  he 
had  already  paid.  The  H.  L.  refused  to  make 
such  an  order,  and  left  P.  to  apply  to  the 
Court  below  on  the  judgment  now  pronounced. 
—Clark  V.  Smith,  9  CI.  &  F.  126. 

[P.,  having  originally  paid  those  costs  to 
the  solicitor  of  the  opposite  party,  subse- 
quently applied  to  the  Court  of  Ch.  in  Ir.  for 
an  order  directing  that  solicitor  to  repay  him 
the  amount.  The  solicitor  had,  with  his 
client's  assent,  applied  the  money  in  paying 
costs  due  to  himself  by  the  client.  Hetdy  that 
P.'s  application  should  be  refused. — Smith  v. 
Clarlu,  5  I.  £.  R.  423 ;  3  Dr.  &  War.  344. 

(C.)] 

8.  The  H.  L.,  in  reversing  a  decree,  which 
directed  immaterial  enquiries,  and  ordering 
the  bill  to  be  dismissed,  as  at  the  hearing, 
with  costs,  will  not  give  the  appellant  relief 
from  his  costs  of  prosecuting  the  enquiries 
before  he  appealed. — Siree  v.  Kirwan,  9  CI.  & 
F.  716. 

4.  While  a  case  was  pending  in  the  H.  L., 
the  deft,  in  a  similar  case  made  an  offer  to  the 
ptf.  to  be  bound  by  the  decision  of  the  House 
in  the  pending  case.  Ptf.  took  no  notice  of 
the  offer,  but  compelled  deft,  to  proceed  with 
his  defence.  Judgment  was  given  against 
deft.,  who  appealed  to  this  House,  and  prose- 
cuted the  appeal  to  a  hearing  after  an  adverse 
decision  in  the  previously  pending  case. 
Judgment  being  given  against  him  in  his 
o^n  case,  he  was  ordered  to  pay  respondent's 
costs.— Farre/^  r.  Gleeson,  11  CI.  &  F.  702. 

5.  When  the  H.  L.  varies  a  decree,  but  only 
on  a  po:n*i  which  had  not  been  raised  in  the 
Court,  below,  nor  made  a  ground  of  appeal, 
the  appellant  must  pay  the  costs  of  the  appeal. 
—  Wallace  v.  Patten,  12  CI.  &  F.  491.— r5e« 
Wallace  v.  Patten,  6  I.  E.  R,  809 ;  Long.  &  T. 
479.    CE.E.)] 

6.  Anv  document  or  evidence,  that  has  been 
before  the  Court  below,  may,  on  appeal  to  the 
H.  L.,  be  properly  brought  under  the  notice 
of  the  House,  out  no  others. — Gerahty  v.  Ma- 
lone,  1  H.  L.  Cas.  S9.-~[See  the  case  below,  5 
I.  E.  R.  649 ;  3  Dr.  &  War.  239.    (C.;] 

7.  Semhle — A  decree  appealed  from,  but  not 
adjudicated  on  further  than  dismissing  the  ap- 
peal generally,  may  be  included  in  a  future 
appeal. 

Semble — Decrees  and  orders,  which  have  not 
been  enrolled,  mav,  after  any  length  of  time, 
on  being  enrolled,  be  brought  under  appeal 


with  a  recent  order,  made  in  the  same  cause, 
and  duly  enrolled. 

A  judgment  of  the  H.  L.  is  conclusive,  and 
cannot  be  reversed  or  corrected,  except  by 
Act  of  Parliament. — Tommey  v.  White,  3  H.  L. 
Cas.  49,— [See  Tommty  v.  White,  6  I.  £.  R.  308. 
(R.) ;  6  CI.  &  F.  786 ;  1  H.  L.  Cas.  160;  3  H. 
L.  Cas.  49;  6  I.  Jur.  821.  (HX.);  4  H.  L. 
Cas.  313.] 

8.  On  an  appeal  from  a  decree  made  by  the 
Court  of  Ch.  in  Ir.,  no  one  appeared  on  behalf 
of  the  appellant ;  but  counsel  appeared  on  be- 
half of  the  respondent.  Without  respondent's 
counsel  being  [called  on,  the  appeal  was  dis- 
missed with  costs. — Martin  v.  D  Arcy,  8  H.  L. 
Cas.  698. 

9.  A  judgment  of  the  H.  L.,  given  on  an  ap- 
peal, cannot  be  reversed.  But,  if  that  appeal 
and  judgment  have  been  obtained  by  suppres- 
sion and  misrepresentation,  the  H.  L.  will 
afterwards  discharge  the  order  granting  the 
leave  to  appeal,  and  also  the  order  constituting 
the  judgment  thereon. 

In  Jan:  1835,  the  Court  of  Ch.  in  Ir.  pro- 
nounced a  decree,  which  was  enrolled  in  the 
month  of  May  in  that  year.  The  proper  time 
for  appealing  having  gone  by,  a  petition,  for 
leave  to  appeal  against  that  decree,  was  pre- 
sented in  Feb.  1839 ;  but  Its  prayer  was  re- 
fused. In  1844,  the  party,  who  was  dissatisfied 
with  the  decree,  filed  a  bill  of  review.  That 
bill  was  demurred  to  for  want  of  equity,  and 
the  demurrer  was  allowed.  In  1846,  the  order 
allowing  the  demurrer  was  appealed  against ; 
and,  in  this  appeal,  the  original  decree  was 
expressly  complained  of.  In  July  1847,  the 
appeal  was  dismissed  generally  by  an  order, 
which  speciallv  mentioned  the  order  which 
had  allowed  the  demurrer,  but  which  did  not 
mention  the  original  decree.  In  1848,  there 
was  presented  a  petition  for  leave  to  appeal 
against  the  original  decree  and  against  cer- 
tain other  orders,  which  had  been  made  in  the 
course  of  the  proceedings,  but  which  had  not 
then  been  enrolled.  That  petition  stated  that 
**  it  appeared  by  the  order  of  July  1847,  that 
the  decree  of  Jan.  1835,  had  not  been  com- 
plained of,  and  therefore  that  their  Lordships 
had  not  made  any  declaration  with  respect  to 
it."  The  petition  further  stated  that  "the 
said  decree  had  never  been  adjudicated  upon 
by  their  Lordships.** 

Other  proceedings  having  been  taken,  leave 
was  given,  on  this  petition,  to  include  in  the 
appeal  the  decree  of  Jan.  1835.  The  appeal 
was  heard  ex  parte ;  and,  in  June  1850,  that 
decree  was  reversed.  Held,  that  this  reversal 
had  been  obtained  by  suppression  and  misre- 
presentation. 

The  parties,  whom  that  reversal  affected, 
having  petitioned  for  relief,  the  H.  L.  dis- 
charged the  order  which  gave  leave  to  appeal 
against  the  decree  of  Jan.  1835,  and  also  dis- 
charged the  order  which  had  reversed  that 
decree,  but  without  costs. — Ex  p.  White  t. 
Tommof,  4  H.  L.  Cas.  813.— [See  Tommey  v. 
White,  6  I.  E.  R.  808.  (R.) ;  6  CI.  &  F.  786 ; 
1  H.  L.  Cas.  160 ;  5  I.  Jur.  821.  (HX.) ;  8  H. 
L.  Cas.  49.] 
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1.  Though  an  appellant  comes  to  London  so 
long  before  it  is  necessary  to  do  so  in  order  to 
attend  the  hearing  of  his  cause,  that  he  woald 
not  be  discharged  out  of  custody  if  then 
arrested,  yet  he  will  be  discharged,  if  not  ar- 
rested until  his  cause  is  actually  in  the  paper. 
— Ptrsse  T.  P.,  6  H.  L.  Cas.  671. — [See  Persse 
▼.  P^  7  CI.  &  F.  279 ;  8  I.  C.  R.  196.  (C.) ;  6 
H.  L.  Cas.  682.] 

2.  Notwithstanding  the  18  &  14  Ftc,  c.  89, 
8.  80,  the  time,  for  appealing  to  the  H.  L. 
against  a  decree  or  order  of  the  Court  of  Ch. 
in  Ir.,  is  still  to  be  calculated  from  the  time  of 
the  enrolment  of  that  decree  or  order,  not 
from  the  day  on  which  it  was  pronounced  in 
Court. — Lambert  v.  Peyton,  7  H.  L.  Cas.  423. — 
[See  Peyton  v.  Lambert,  6  I.  C.  R.  9.  (R.) ;  6 
L  C.  B.  81.  (C.A.) ;  Lambert  y.  Peyton,  8  H. 
L.  Cas  1.] 

8.  There  had  been  an  objection  made  to  the 
competency  of  an  appeal  to  the  H.  L.  The 
appeal  committee  directed  that  that  objection 
should  be  heard  before  the  House,  which  gave 
judgment  in  favour  of  the  appellant.    The 

S»peal  was  then  heard,  and  was  dismissed  on 
e  merits,  with  costs.  The  House  directed 
that  the  costs,  incurred  by  reason  of  the 
objection  to  the  competency  of  the  appeal, 
should  be  deducted  from  the  general  costs. — 
Lambert  v.  Peyton,  8  H.  L.  Cas.  2. — [See  s.  c, 
7  H.  L.  Cas.  423 ;  6  L  C.  R.  31.  (C.A.) ;  6  I. 
C.B.9.    (R.)] 

4.  A  conveyance,  made  under  the  21  &  22 
Vic.,  c.  72,  is,  under  sec.  85,  "  for  all  purposes 
conclusive  evidence**  that  all  previous  pro- 
ceedings, leading  to  such  conveyance,  have 
been  regularly  taken 

Proceedings  had  been  taken  to  sell  estates, 
of  which  the  sale  and  re-sale  had  been  directed, 
in  a  manner  which,  when  presented  to  the 
notice  of  the  House,  was  declared  to  be 
marked  with  great  irregularity.  The  com- 
plainant, however,  had  not  brought  that  matter 
before  the  Court  of  Appeal  until  after  the 
conveyances  had  been  executed.  Held,  that 
the  statute  precluded  this  House  from  afford- 
ing to  the  appellant  relief  against  the  conse- 
quences of  such  irregularities. 

When  the  appellimt  went  before  the  Court 
of  Appeal,  his  petition  was  dismissed  with 
costs.  The  H.  L.  reversed  the  order  for  costs, 
but  affirmed  the  dismissal  of  the  appeal. — 
Power  V.  Reeves,  10  H.  L.  Cas.  646.  —  [See  In 
re  Power's  Estate,  11 1.  C.  B.  295.    (C.A.)] 

5.  The  Appeal  Committee  cannot  decide 
what  documents  are,  and  what  are  not  neces- 
sary to  be  printed  in  the  appendix  to  a  case. 
A  question  on  this  point,  thoush  known  by 
the  parties  to  exist,  was  not  made  the  subject 
of  aiscussion  during  the  argument  on  the 
appeal.  The  H.  L.  would  not  hear  it  discus- 
sea  afterwards,  and  refused  to  make  any  order 
touching  the  costs  of  the  appendix. 

The  decision  appealed  against  was  reversed, 
and  the  cause  remitted.  The  Court  below 
was  left  to  deal  with  the  general  question  of 


costs.— 5orea</ V.  Morgan,  11  H.  L.  Cas.  688. 
— [iSee  9  I.  C.  R.  636 ;  Dr.  Rep.  tenqt.  Napier, 
626.    (C.)] 

Incumbered  Estates   Court,    See  Pbacticb,  L. 

£.  COUBT. 


Information,      See  Chakitt,  IV— Plbadwo, 
Information. 


Impertinence,    See  Practice,  Akswbb — ^Prac- 
tice, Master,  Repersnce  to,  &c. 
ISee  80  &  81  Vic,,  c.  44,  s.  70 :  G.  O.  (1867;,  161.] 


XL VI.  Injunction.   <See  Practice,  Eyidbnob 
— ^Practice,  Payment  into  Court. 

1.  Generally :  General  Orders  respect' 

ing :  it»  Form, 

2,  How  and  when  to  be  obtained: 

Motion /or. 

8.  Obtained  on  Amended  Bill, 
4.  Special, 
6.  Perpetual, 

6.  /to  Eoctent  and  Effect, 

7.  Service  of:  Order  for, 

8.  Breach     of:     what     Constitutes 

Breach:  Commitment  for, 

9.  Reviving,  Continuing,  and  Extend' 

ing. 

10.  Dissolving :  Cause  against  Diuo- 

hition, 

11.  Effect  of  Amendment  I    Obtaining 

Leave  to  amend  without  prejudice. 

12.  Against  Proceeding  at  Law, 

a.  Generally, 

b.  Against  Ejectment, 

c.  To  stay  Trial:  Extending 
common  Injunction, 

d.  To  stay  Execution  and 
Distress, 

e.  To  stay  Proceedings  in  other 
Courts, 

f .  When  Money  wiH  be  order^ 
ed  into  Court  on  granting 
an  Injunction, 

g.  In  cases  of  Fraud:  on 
grounds  of  Public  Policy, 

h.  In  cases  oJT Interpleader, 
18.  Against  Darkening  Ancient  Lights, 
14.  Against  Breach  of  Contract,  Cove- 
nant, or  Trust, 
16.  Against  Infringing  Copyright  and 
Patent, 

16.  Against  Setting  \qt  Legal  Bars 
and  Defences, 

17.  Against  Nuisance, 

18.  Against  Payment  of  Money,  or 
Transfer  or  Negotiation  of  Se- 
curity or  Estate, 

19.  To  quiet  Possession. 

20.  To  prevent  Ships  SailinQ, 

21.  Forbidding  Sale. 

22.  Against  Trespass 
28.  Against  Waste. 
24.  In  Partnership  Matters. 
26.  Against  assuming  or  using  the  same 

Trade-marks,  Names,  ^. 
26.  In  other  Cases, 
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XLYI.  1.  Injunction  generally, 

ISee  16  &  17  Vic.,  c.  118  (Com.  Law  P.  Act 
CZr.,)  1868,  8.  189 ;  19  &  20  Vic.,  c.  113,  C.  L. 
P.  Act  (/r.),  1866,  ss.  81-84 ;  28  &  24  Vic,  c. 
164,  88.  86-40 ;  80  &  81  Vic,  c.  44,  ss.  68,  149, 
161,  170-174  :  G.  O.  (1867),  144-146.] 

1.  An  iDJunction  to  put  the  purchaser  into 
possession  amonnts  to  a  dischargee  of  the  re- 
ceiyer.— -4non.,  2  I.  E.  K.  416.    (E.E.) 

2.  Injunction  order  in  a  possessory  suit  set 
aside,  because  the  ptf.  had  not,  in  the  first  in- 
stance, fully  and  fairly  stated  his  case. — Dease 
y.  Plunkett,  Dr.  Rep.  temp.  Sugden,  266.    (C.) 

8.  Injunction,  after  reyiyal  of  suit,  continues 
without  order. — KenneAf  y.  Lhyd,  8  I.  £.  B. 
681.    (R.) 

4.  Seyeral  statutes  empowered  the  Corpora- 
tion of  D.  to  leyy  rates  for  supplying  water  to 
D.,  and  to  raise  a  sum  by  mortgage  or  deben- 
tures on  the  rates.  They  were  directed  to 
retain  an  annual  sum,  and  the  surplus  of 
the  rates,  after  what  should  be  duly  expended 
for  the  purposes  of  the  Acts,  to  create  a 
sinking  fund  to  pay  the  loan.  That  money, 
direct^  to  be  retained  to  create  a  sinking 
fund,  was  not  retained ;  and  a  decree  ordered 
them  to  pay  off  a  sum  which  they  had  bor- 
rowed. They  paid  it,  by  bsuing  new  deben- 
tures on  the  surplus  rates ;  the  M.  R.  haying 
expressed  an  opinion,  and  the  decree  haying 
declared  that  they  were  the  property  of  the 
Corporation.  They  also  applied  some  of  the 
rates  in  paying  the  salaries  of  retired  officers, 
and  interest  on  a  sum  borrowed,  by  which  the 
interest  on  some  of  the  debentures  was  de- 
creased. Twelye  years  after  that  decree  an 
information  was  filed  to  restrain  them  from 
applying  the  rates  in  paying  the  interest  on 
tne  del^ntures,  or  the  salaries  of  retired  offi- 
cers, or  the  interest  on  the  further  sum  bor- 
rowed. The  Court  refused,  with  costs,  to 
grant  an  injunction  before  answer,  while  ex- 
pressing a  doubt  whether  the  rates  had  not 
oeen  misapplied,  and  though  the  information 
charged  that  there  would  not  be  a  surplus  if 
the  purposes  of  the  Acts  were  properly  effected. 
—Att.'G€n.  y.  Corpn.  of  Dublin,  12  I.  E.  B. 
466  ;  1 1.  Jur.  177.    (R.) 

6.  In  granting  injunctions  to  preyent  the 
infringement  of  trade-marks,  the  Court  exer- 
ercises  its  jurisdiction  in  aid  of  Courts  of  Law, 
i.e.,  in  cases  in  which  an  action  could  be 
maintained  at  law ;  but  does  not  exercise  an 
independent  Jurisdiction. — Foot  v.  Lea,  18  I. 
E.  R.484.    (R.) 

6.  Independently  of  the  reasons  which  I 
haye  stated,  the  motion  should  be  refused.  It 
is  made  on  the  eye  of  the  trial  at  law,  and 
according  to  the  case  of  Thorpe  y.  Hughes 
that  is  sufficient  ground  for  refusing  it. — 
Hendrie  y.  Thonqtson,  1  I.  C.  R.  288 ;  8  I.  Jur. 
87.    (R.) 

7.  A  motion  for  an  injunction  to  restrain 
the  infringement  of  a  patent,  was  ordered  to 


stand  until  the  ptf.  brought  an  action  at  law. 
There  was  a  yerdict  for  the  ptf.  The  deft, 
tendered  a  bill  of  exceptions,  pending  which 
the  motion  was  renewed.  The  Court  granted 
an  injunction  ;  the  ptf.  undertaking  to  abide 
any  order  which  the  Court  might  make,  by 
directing  an  issue,  or  otherwise,  to  ascertain 
the  damage,  if  any,  which  the  deft,  should 
sustain  by  obeying  the  order,  if  the  deft,  ob- 
tained judgment  in  the  action. 

Principles  which  guide  the  Court  in  grant- 
ing or  withholding  an  injunction  after  yerdict; 
but  before  the  legal  right  has  been  finally  de- 
termined.—Bojrter  y.  Combe,  8  I.  C.  R.  246. 
(R.)— [Affd. :  8  I.  C.  R.  266.  (C.)— 5ee  s.  c, 
1LC.R.284.    (R.)] 

8.  The  conyersion  of  lands  into  a  cemetery 
is  waste.  Demise  of  lands  for  liyes  and  years, 
with  a  coyenant  to  yield  them  up  in  repair  at 
the  expiration  of  the  lease.  The  lessee's  as- 
signee agreed  with  Poor-law  Guardians,  with 
the  Poor-law  Commissioners'  assent,  not  un- 
der seal,  to  let  a  portion  of  the  lands  to  the 
Guardians  as  a  cemetery.  The  land  was  so  used 
for  many  years.  The  reyersion  was  sold  in  the 
the  L.  E.  Court;  and  conyeyed,  subject  to  the 
lease,  to  the  petitioner,  who,  before  the  con- 
veyance, had  notice  of  the  cemetery's  exist- 
ence. Held,  that  the  agreement  with  the 
Guardians  was  not  a  "  purchase  or  hiring  "  by 
the  Commissioners,  within  the  10  Vic.  c  81, 
s.  20. 

Semble — Such  a  "  purchase  or  hiring"  must 
be  by  deed;  and  from  or  with  the  concurrence 
of  the  owner  of  the  fee. 

The  Court  granted  an  injunction  to  restrain 
future  burials,  but  refnsea  to  order  the  res- 
toration of  the  surface  to  its  condition  at  the 
date  of  the  demise. — Oregon  v.  CulUn,  16  L  C. 
R.839.    (R.) 


XLYI.  2.  How  and  when  Injunction  may  be 
obtained:  Motion  for. 

[See  80  &  81  Vic,  c.  44,  ss.  161,  170-174: 
G.  O.  (1867),  144-146.] 

9.  Notice  of  an  application  for  an  injunc- 
tion should  be  giyen  to  a  deft,  when  it  can  be 
conyeniently  giyen  without  producing  any 
mischief  to  the  ptf.,  and  although  a  subpoena 
may  have  been  served,  to  appear  and  answer 
the  bill. — Home  v.  Thompson,  S.  &  Sc.  616. 
(R.) 

10.  If  an  injunction  bill  prays  for  an  account 
and  answer  from  any  deft.,  all  defts.  must  be 
served  before  moving  on  the  bill. — Newenham 
v.  O'SuUivan,  I  I.  E.  R.  68.     (R.) 

11.  Exceptions  to  a  report  of  a  short  answer 
having  been  overruled,  the  Court  will  restrain 
ptf.  from  issuing  process  to  enforce  a  full 
answer,  pending  an  appeal  from  the  order 
overruling  the  exceptions. — Att.-Gen.  r.  Con- 
roy,  1  I.  E.  R.  77 ;  Jon.  k  Car.  78.    (E.E.) 

12.  The  Court  will,  upon  motion  by  the 
receiver,  without  a  bill  being  filed,  grant  an 
order  for  an  injunction  to  restrain  tenants 
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under  the  Court  from  committing  waste. — 
Crmin  v.  McCarthy,  Fl.  &  K.  49.    (R.) 

1.  The  Crown  haying  obtained  judgment 
in  an  information  of  intrusion,  which  was 
more  than  a  year  old,  the  Court  granted  a 
conditional  order  to  issue  an  injunction  to 
put  the  Crown  into  possession,  serving  the 
parties  in  possession  of  the  lands. — The  Att.- 
Gen.  V.  Riffffs,  6  I.  E.  R.  7.    cR-E.) 

2.  Injunction  to  restrain  waste  issued  with- 
out bill  filed,  in  a  lunacy  matter,  on  applica- 
tion of  the  receiver. — In  re  Chinnerys,  6  I.  E. 
R.  469 ;  1  Jon.  &  L.  90.    (C.) 

8.  Persons  entitled,  as  executors,  to  a  lease 
of  ferries  over  the  River  Liffey,  filed  a  bill, 
stating  a  patent   by  which  the  Crown  had 

granted  all  the  ferries  on  that  river  to  the 
orporation  of  Dublin,  and  that  the  Corpora- 
tion had  granted  a  lease  of  them  to  their  testa- 
tor :  that  one  of  the  def ts.  having  been  in  the 
habit  of  ferrying  passengers  over  the  river  for 
hire,  they  brought  an  action  against  him,  and 
obtained  a  verdict  in  1841 :  but  that  he  and 
two  other  persons  continued  to  carry  passen- 
gers across  the  river  for  hire ;  and  prayed  that 
the  defts.  might  be  restrained  from  ferrying 
passengers  across  the  river  for  hire  within  the 
limits  of  their  ferries.  One  of  the  defts.,  a 
party  to  the  action,  stated  by  affidavit  that 
the  right  of  the  Corporation  was  reputed  to  be 
confined  within  limits,  within  which  he  had 
not  infringed  upon  their  right;  and  that 
neither  the  Corporation,  nor  anyone  claiming 
nnder  them,  had,  within  the  memory  of  living 
men,  claimed  or  exercised  any  right  outside 
those  limits,  or  disturbed  the  ferries  of  other 
persons  beyond  them.  He  also  stated  that 
the  ptfs.  had  recently  brought  an  action  against 
him  for  the  disturbance  of  their  ferries,  which 
was  still  pending.  Held,  that  the  ptfs.  were 
bound  to  show  upon  their  bill  an  actual  pos- 
session of  the  premises  for  three  years  at  least 
before  the  filing  of  the  bill ;  and  that  they  had 
not  done  so  in  the  present  case. 

Held  also,  that  they  should  have  stated  their 
case  fully  in  the  first  instance.  —  Hemphill  y. 
M'Kenna,  6  I.  E.  R.  67;  3  Dr.  &  War.  183;  2 
Con.  &L.  163.    (C.) 

4.  The  Ecclesiastical  Court  by  sentence 
granted  administration  to  A.,  as  the  intes- 
tate's only  next-of-kin.  That  sentence  was 
affirmed  on  appeal.  B.  filed  a  bill  impeaching 
A.'s  pedigree,  and  to  establish  his  own.  The 
Court  refused  an  injunction  till  answer,  to 
prevent  A.  from  possessing  himself  of  the 
assets,  since  A.  was,  by  the  Ecclesiastical 
Court's  decree,  legally  and  equitably  entitled 
to  the  assets. — Maker  v.  Gorman,  6  I.  E.  R 
304.    (R) 

6.  When  irreparable  waste  has  been  com- 
mitted, and  is  about  being  repeated,  the  Court 
wiU,  without  a  positive  affidavit  of  the  facts, 
grant  a  conditional  order  for  an  injunction, 
and  restrain  the  party  in  the  meantime,  if 
there  be  danger  that  the  waste  will  be  com- 
mitted before  such  affidavit  can  be  procured. 


^Beere  v.  Head,  7 1.  E.  R  60.  (R>—iSee  Jack- 
ton  y.  Cleary,  61,  note."] 

6.  The  Court  will  not  grant  an  injunction, 
to  restrain  waste,  against  persons  specifically 
who  are  not  defts.,  but  they  may  be  restrained 
as  the  deft.*s  workmen  or  servants,  if  they  fill 
that  character. — Freeman  v.  Burke,  7  I.  E.  R 
282.    (R.) 

7.  The  Master  having  executed  the  con- 
veyance for  the  principal  deft.,  does  not 
preclude  him  from  giving  the  usual  certificate 
to  enable  the  purchaser  to  obtain  an  injunc- 
tion to  be  put  into  possession. — Lawtor  y. 
Drew,  7  I.  E.  R  637.    (R.) 

8.  The  26  G,  3,  c.  67,  gave  power  to  the 
Crown  to  grant  letters  patent  to  keep  a 
theatre  in  Dublin,  and  prohibited  all  persons 
from  performing  plays  in  Dublin  for  hire, 
under  a  penalty  of  £300  for  each  offence,  to 
be  recovered  by  action  of  debt,  &c.  by  any 
person  suing.  Letters  patent  were  granted 
to  W.,  authorising  him  to  establish  a  theatre, 
and  perform  plays  in  Dublin,  and  containing  a 
clause  prohibiting  all  other  persons  from 
doing  so,  unless  authorised.  Held,  that  the 
patentee  could  not  sustain  a  bill  for  an  in- 
junction to  restrain  unauthorised  persons  who 
opened  a  theatre  and  performed  plays  con- 
trary to  the  statute  and  patent. 

In  such  cases  the  right  to  bring  an  action 
on  the  case  and  a  bill  for  an  injunction  are 
concurrent. — Calcraft  v.  West,  8  I.  E.  R.  74  ; 
2  Jon.  &  L.  123.    (C.) 

9.  An  injunction  against  the  Corporation  of 
Dublin,  to  restrain  the  application  of  the  Pipe- 
water  Rate  to  payment  of  interest  on  their 
debentures,  was  refused,  the  majority  of  the 
debenture-holders  not  being  before  the  Court. 

The  Court,  upon  such  an  application,  will 
consider  the  balance  of  inconvenience,  and, 
though  the  act  complained  of  be  improper, 
refuse  the  motion,  if  the  granting  it  would  be 
attended  with  inconvenience  to  third  parties. 
— The  Ait.' Gen.,  at  the  relation  of  Jaacson,  y. 
The  Corporation  of  Dublin,  1  I  Jur.  177.  (R)— 
r-Sce  12  I.E.R  465.1 

10.  The  ptf.  in  a  creditor's  cause  who  has 
got  a  decree,  may  move  to  stay  other  causes 
instituted  for  the  same  purpose. — G'Keefe  y. 
Holmes,  13  I.  E.  R  111.    (R) 

11.  A  Railway  Co.,  instead  of  obtaining  the 
finding  of  a  jury  respecting  the  amount  of 
compensation  due  to  the  owner  of  land  re- 
quired for  the  railway,  but  acting  on  some  oral 
consent  by  the  owner's  solicitor,  took  posses- 
sion, and  commenced  the  works.  Held,  that  the 
ptf.  was  entitled  to  an  injunction,  and  that  his 
right  to  compensation  was  clear;  but  that, 
since  great  public  injury  would,  without  cor- 
responding Denefit  to  the  ptf.,  result  from 
stopping  the  works,  and  to  preyent  injury  to 
the  company,  there  should  be  no  rule  on  the 
motion,  the  company  proceeding  at  once  to 
obtain  the  finding  of  a  jury,  and  paying  aU 
costs  properly  incurred,  beeaase  they  had  gone 
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into  potsession  withoat  compljing  with  the 
fUtute.  — £fareY.  C^^  B,Rg,  Co^  3  L  Jar.  1. 
(C.) 

1.  When  Commissioners,  appointed  by  an 
Act  of  Parliament,  exceed  the  authority  giyen 
them  by  the  Act,  and  thereby  infringe  on,  or 
Tiolate  private  rights,  the  Court  has  jurisdic- 
tion to  restrain  them  by  injunction. 

The  expense  of  works  under  the  Drainage 
Acts  was  estimated  by  the  engineer  of  the 
Commissioners  of  Public  Works  at  Xd378. 
The  works  proceeded,  with  the  assent  of  the 
proprietors,  and  were  returned  by  the  Com- 
missioners to  the  House  as  completed  accord- 
ing to  the  original  design,  at  the  expense  of 
£11,110. 4s.  dd.  Afterwards  additional  works 
became  necessary,  the  lands  having  been 
flooded  io  consequence  of  works  carried  on  by 
the  Commissioners  in  a  neighbouring  district. 
They,  without  the  assent  of  the  proprietors, 
and  without  taking  the  proceeding  required  by 
Acts,  completed  the  additional  works,  and 
signed  an  award,  charging  the  entire  expense 
of  the  work  at  £21,026.  lis.  Id.  The  Court 
granted  an  injunction  against  enrollinff  the 
award,  which,  under  the  Acts,  would  be  bind- 
ing and  conclusive  against  all  parties  when 
enrolled. 

The  Act  under  which  the  Commissioners 
derived  authority  provided  that  it  should  not 
be  lawful  for  any  person  whatever,  in  any 
manner,  to  question  or  appeal  against,  or  in 
respect  of,  anything  whatsoever  done  or  omit- 
ted to  be  done  by  the  Commissioners,  under 
the  provisions  of  recited  Acts  and  that  Act ; 
nor  should  any  proceeding  to  be  had  or  taken 
by  or  on  behalf  of  the  Commissioners,  for  the 
purposes  of  the  Acts,  be  removed  or  remov- 
able by  certiorari  into  anv  of  her  Majesty's 
Courts  of  Record.  Hehl,  following  the  deci- 
sion of  the  Court  of  Exchequer  (in  Sharpljf  v. 
Homsby,  4  I.  Jur.  38),  that  the  provision  ap- 
plied only  to  questions  of  procedure ;  and 
afforded  no  protection  when  the  Commis- 
sioners exceeded  their  jurisdiction. 

An  objection  for  want  of  parties,  though  it 
would  be  ground  of  demurrer  to  a  bill,  will 
not  be  an  answer  to  a  motion  for  an  injunc- 
tion in  a  cause  petition. 

Sembie — The  Court  has  authority  to  allow 
an  amendment  in  a  cause  petition,  so  as  to 
get  rid  of  the  objection  of  misjoinder. — Foster 
v.  Honubjf,  2  L  C.  B.  426;  6  I.  Jur.  279.    (B.) 

2.  The  Commissioners  of  Drainage,  without 
exceeding  their  jurisdiction,  carried  on  works 
in  so  ne^igent  and  expensive  a  manner,  that 
the  sum  stated  in  their  award  very  largely  ex- 
ceeded that  stated  in  the  estimate  of  their 
engineer,  on  the  faith  of  which  the  proprietors 
of  the  lands  assented  to  the  works.  Held, 
that  (assuming  that  the  facts  stated  in  the 
petition  were  proved)  an  action  for  negligence 
would  lie  by  the  proprietors  against  the  Com- 
missioners; and  that  the  Court  had  power, 
and  was  bound  to  grant  an  injunction  to  pre- 
vent the  signing  and  enrolling  of  the  award 
nntH  the  action  was  determined,  which  the 
petitioners  by  their  petition    undertook  to 


bring.~5te66er  v.  Bontsby,  2  I.  C.  R.  449 ;  5  L 
Jur.  281.    (R.) 

8.  The  M.  6.  W.  R.  Co.  purchased,  under 
the  sanction  of  an  Act,  the  R.  Canal  and  all  the 
property  belonging  to  it ;  and  afterwards  en- 
tered into  a  contract  with  the  G.  Canal  Co. 
to  purchase  the  G.  Canal  and  its  property; 
and  that  until  an  Act  of  Parliament  could 
be  obtained  for  the  purpose,  a  lease  should  be 
made  by  the  G.  Canal  Co.  to  the  M.  G.  W.  R. 
Co.  under  the  provisions  of  the  Canal  Carriers 
Act,  8  &  9  Vic^  c.  42.  The  i^reement  was 
adopted  at  a  meeting  of  the  G.  Canal  Co., 
and  a  draft  lease  approved  of,  which  com- 
prised not  only  the  tolls  and  duties  of  the 
canal,  but  also  all  the  real  estate  and  personal 
property  belonging  to  the  G.  Canal  Co.  Held, 
on  a  petition  filed  by  two  shareholders  of  the 
G.  Canal  Co.  to  restrain  the  Co.  from  execu- 
ting the  lease,  that  although  the  lease  per  $e 
was  within  the  Canal  Carriers  Act,  yet  as  it  was 
part  of  the  arrangement  for  the  transfer  of 
the  canal  and  its  property  to  the  R.  Co.,  it 
was  illegal ;  and  the  Court  granted  an  injunc- 
tion to  prevent  the  execution  of  it. 

The  B.  Canal  and  the  G.  Canal  run  parallel 
to  each  other  for  a  short  distance,  and  then 
diverge  and  fall  into  the  River  Shannon,  at 
some  distance  from  each  other. 

Heidy  that  as  they  communicate  with  each 
other  by  water,  they  are  within  the  Canal 
Carriers  Act,  so  as  to  enable  the  G.  Canal 
Co.,  under  that  Act.  to  make  a  lease  of  their 
tolls  and  duties  to  the  M.  G.  W.  R.  Co.,  who 
had  become  proprietors  of  the  R.  CanaL 

The  Court  will  not  consider  the  quantum  of 
interest  of  shareholders  in  a  Company  who 
seek  for  an  injunction,  nor  whether  their  in- 
terest would  entitle  them  to  vote  at  a  meetinff 
of  the  Company ;  but  when  the  petitioners  had 
purchased  two  shares  for  a  nominal  consider- 
ation, after  the  agreement  which  they  com- 
plained of  had  been  entered  into,  and  with 
full  notice  of  it,  and  for  the  purpose  of  pre- 
venting its  completion,  the  Court  refused  an 
injunction.  —  M'Dormel  v.  Gd.  Canal  Co^  and 
M'Donnd  v.  Mid,  Gt.  W.  Ry,  Co^  3  I.  C.  R. 
678 ;  6  L  Jur.  197,  198.    (C.) 

4.  A.  owned  a  life  estate  in  lands  over  which 
a  receiver  had  been  appointed.  B.,  a  judg- 
ment creditor,  had  the  receiver  extended  in 
Nov.  1849,  to  pay  his  judgment.  C,  D.,  and 
F.,  owners  of  a  mortgage,  the  first  charge  on 
the  life  estate,  had  the  receiver  extended  in 
Dec.  1849,  to  pay  them.  An  order  in  Jan. 
1854  permitted  A.,  the  owner,  to  remain  in 
possession  of  the  lands  at  an  occupation  rent 
to  be  fixed  by  the  Master ;  otherwise  the  Mas- 
ter was  to  let  the  lands.  A.  at  first  agreed ; 
but  subsequently  refused  to  g^ve  the  usual 
security  for  the  rent. 

The  Master  then  posted  the  lands  for  let- 
tine,  but  Cn  who  appeared  to  be  in  collusion 
with  A.,  issued  an  execution  upon  a  judgment 
of  1843,  seised  the  growing  crops,  and,  by  giv- 
ing public  notice  thereof,  prevented  the  lands 
being  let.  Under  these  circumstances  B.  ob- 
tained an  order  for  an  injunction  to  th^  sberiif, 
to  put  the  receiver  in  possession  of  the  honsa 


[PRACTICE— INJUNCTION.] 


965 


and  lands  which  the  Master  was  then  directed 
to  let ;  for  an  attachment  against  C.  for  con- 
tempt in  seizing  the  crops ;  and  that  B.  shonid 
be  paid  the  costs  of  the  order  of  Jan.  1854, 
and  of  this  motion. — Reeves  v.  Cojt,  6  I.  Jar. 
403.    (R.) 

1.  Two  suits  were  instituted:  one  in  the 
Court  of  Ch.  in  England ;  the  other  in  the 
Court  of  Ch.  in  Ireland,  to  administer  a  tes- 
tator's assets.  The  former  suit  was  by  the 
executor,  who  resided  in  England ;  the  latter 
by  residuary  legatees,  who  were  not  served  with 
a  copy  of  the  English  bill.  The  usual  order 
of  reference,  under  the  Ch.  Reg.  Act  1850, 
8.  15,  was  made  in  the  Irish  suit,  on  the  19th 
Dec.  1856.  The  executor  entered  an  appear- 
ance on  the  26th  Jan.  1857.  He  obtained 
a  decree  to  account  in  the  English  suit  on 
the  7th  March  1857.  An  order  was  made  in 
the  Irish  suit  on  the  18th  Anril  1857,  that  the 
p  etition  should  stand  for  a  charge,  and  direct- 
ing the  executor  to  file  a  discharge,  setting 
forth  accounts.  This  order  was  amended  on 
the  7th  Dec.  1857,  by  directing  an  account  of 
debts  and  legacies.  The  executor  filed  a  sup- 
plemental bill  in  England,  to  bind  the  peti- 
tioners in  the  Irish  suit  by  the  proceedings  in 
the  original  suit ;  and,  on  the  8th  March  1858, 
the  Master  in  the  Irish  suit  by  order  restrained 
the  executor  from  proceeding  with  the  sup- 
plemental suit  in  England.  Heldy  on  appeal 
from  the  last  order : — following  Stoke*  r.  dolts- 
man  (1  I.  C.  R.  44),  that  the  order  of  the  19th 
Dec.  1856  was  a  decree  to  account ;  this  Court 
being  bound  by  that  decision. 

That  the  Court  of  Ch.  in  Ir.  had  jurisdiction 
to  restrain  the  executor  from  proceeding  with 
the  English  suit. 

That  the  executor,  residing  in  England,  had 
a  right  to  protection  from  the  Court  of  Ch., 
there,  against  the  demands  of  creditors,  which 
the  order  of  the  Court  of  Ch.  in  Ir.  could  not 
give  him. 

The  Court,  therefore,  varied  the  order  of 
the  8th  March  1858 ;  and  made  an  order  re- 
straining the  executor  from  proceeding  in  the 
English  suit  without  the  leave  of  the  M.  R.  in 
England. 

SembU—Tht  order  of  the  18th  April  1857 
was  not  a  decree  to  account. — [_Stokes  v.  Colts- 
num^  1 1.  C.  R.  44,  observed  upon.] — Pamell  v. 
P^  7  I.  C.  R.  822 ;  s.  c,  8  I.  Jar.  N.  S.  882.  (R.) 
— [iSes  8.  c,  8  I.  C.  R.  556.    (R.)] 


XL VI.  3.  Obtained  on  Amended  Bm. 


XLVI.  4.  Special. 


XL VI.  5.  Perpetual Injtmction, 

2.  A.,  having  power  to  raise,  by  sale  or 
mortgage,  or  other  disposition,  of  a  rever- 
sionary term  of  1000  years,  the  portions  pro- 
vided by  settlement  for  his  younger  children, 
did,  in  1815,  on  the  marriage  of  a  daughter 
with  C,  purport  to  charge,  by  appointment, 
this  term  with  £4000  and  interest.  After  C.*8 
death,  his  personal  representatives,  having 
been  advised  that  that  power  to  charge  had 


not  been  duly  exercised,  proceeded  at  law 
against  A.,  on  the  covenant  for  title.  A. 
gave  judgment  at  law;  and  filed  his  bilL 
stating  that  the  sum  would,  in  a  Court  of 
Equity,  be  decreed  to  be  well  charged,  and 
praying  a  perpetual  injunction  against  the 
proceedings  at  law,  but  offering  to  execute 
any  instrument  deemed  necessary  to  charge 
the  lands.  Heldj  that  A.,  with  the  trustees  of 
the  term,  should  execute  to  C.'s  representa- 
tive a  mortgage  of  the  lands  and  premises  in 
the  term  for  £4000,  and  interest ;  and  that  a 
perpetual  injunction  should  be  granted  against 
any  further  proceedings  at  law. —  Whaley  v. 
Morgan,  2  Dr.  &  Wal.  330.    (C.) 

8.  A.,  a  shareholder  in  the  A.  and  C.  Bank 
of  Ireland,  sold,  in  1837,  his  shares  to  the 
company,  who  paid  him  therefor,  and  entered 
the  sale  in  their  books.  The  printed  deed  of 
transfer  required  by  law  was  filled  up  and 
executed  by  the  ptf.,  but  not  by  any  of  the 
trustees  oi  the  bank;  and  no  memorial  of 
transfer  was  executed.  In  the  register,  filed 
in  Nov.  1837,  A.'s  name  appeared  as  having 
ceased  to  be  a  partner.  It  was  omitted  in  the 
annual  register  of  shareholders  filed  in  the 
years  1838,  '39,  '40,  '41,  and  '42.  In  1843  A.'8 
name  was  again  replaced  on  the  register  of 
shareholders,  in  pursuance,  as  alleged  by  A., 
of  a  fraudulent  arrangement  between  the 
bank  and  B.,  a  creditor  on  foot  of  debentures 
issued  subsequent  to  1837,  in  order  to  make 
A.  liable.  B.  having  obtained  judgment 
against  the  bank  on  a  plea  of  confession  in 
an  action  on  the  debentures,  sued  out  a  sci.fa, 
thereon,  against  A.  as  a  shareholder.  A  per- 
petual injunction  was  granted  to  restrain  B. 
from  proceeding  at  law  against  A.  upon  the 
sci.fa.,  and  to  restrain  the  bank  from  placing 
A.'s  name  on  the  next  ensuing  annual  register. 

The  Banking  Act,  6  6^.*  4,  c.  42,  does  not 
prevent  a  company  from  buying  up  the  shares 
of  an  individual  member ;  and  although  they 
dispense  with  the  form  of  transfer  directed 
by  the  Act,  the  sale  will  be  binding  as  be- 
tween them  and  the  vendor.- Toy/or  v.  Httghes, 
7  I.  E.  R.  529.  (C.>-[Affg.  Rolls  decision,  6 
LE.  R.480.    (R.)] 

4.  Lands  were  vested  upon  trusts  in  strict 
settlement,  with  a  leasing  power  to  be  exer- 
cised by  two  of  the  three  trustees,  with  the 
consent  of  the  tenant  for  life.  A  lease  was 
executed  in  1808  by  one  trustee,  with  the 
consent  of  the  tenant  for  life.  D.,  the  first 
tenant  in  tail,  attained  age,  and  in  1819  the 
property  was  re-settled.  In  1831,  the  tenant 
for  life  died,  and  D.  received  the  rent  re- 
served by  the  lease  of  1808,  up  to  1843,  when 
he  purchased  the  lessee's  interest,  and  took 
possession  of  the  lands  comprised  in  the  lease ; 
but  did  not  take  a  conveyance.  On  an  eject- 
ment, brought  by  a  judgment  creditor  of  the 
lessee,  judgment  for  the  ptf.  was  given  for 
one-third.  Held,  that  D.  was  entitled  to  a 
perpetual  injunction  against  the  judgment 
creditor  relying  on  the  legal  estate  in  the 
one-third  derived  by  him  from  the  trustee. — 
Denny  y.  Busteed,  7  I.  C.  R.  201 ;  3  I.  Jur.  N. 
8.  877.    (C.>-[Affd.:  8  I.  C.  R.  49.    (C.A.)] 
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1.  By  letters  patent  of  King  Charles  II,  the 
fishery  of  the  river  of  Galwav  from  Longh 
Corrib  to  the  sea  was  granted  to  P^  under 
whom  the  petitioners  claimed.  The  title  of 
the  Crown  and  its  grantees  to  the  fishery  was 
deduced  from  the  reign  of  King  John.  Acts  of 
ownership,  and  convictions  of  persons  who  had 
trespassed  on  the  fishery  were^ven  in  evidence. 
The  title  of  the  petitioners  had  been  established 
by  the  verdict  of  a  jury  in  a  prohibition  suit 
at  law  to  which  some  of  the  respondents  were 
parties.  The  respondents  admitted  the  right 
to  a  fishery  in  a  part  of  the  river,  but  con- 
tended that  in  other  parts  they  and  the  public 
from  time  immemorial  had  exercised  a  right 
of  angling ;  and  they  proved  that  for  many 
years  persons  had  been  in  the  habit  of  angling 
in  all  parts  of  the  river.  The  Court  granted 
a  perpetual  injunction  to  restrain  the  re- 
spondents from  fishing,  without  directing  an 
issue  or  an  action  at  law. — Ashworth  v.  Brmone, 
101.  C.B.421.    (R.) 


XLVI.  6.  Extent  and  Effect  of. 


XLVI.  7.  Service  of,  and  of  Order  for. 


XLVI.  8.  Breach  of:  what  eonetitutea  Breach : 
Commitment  for. 

2.  A  deft.,  having  been  imprisoned  eight 
months  for  breach  of  an  injunction  against 
breaking  up  ancient  pasture  lands,  was  dis- 
charged from  custody,  on  undertaking  to  lay 
them  down  again. — ScuUtf  v.  Skehane,  S.  &  Sc. 
710.    (B.) 

8.  Planting  potatoes  in  land  previously 
ploughed  is  not  such  a  breach  of  an  injunction 
to  stay -waste  as  will  be  punished  by  attach- 
ment.—-BropAy  V.  Q^arry,  Hayes,  449.  (E.E.) 

4.  A  landlord  obtained  a  civil-bill  decree  in 
an  ejectment  against  an  overholding  tenant, 
who  appealed,  and  filed  a  bill  for  specific  per- 
formance of  an  agreement  to  grant  a  lease, 
and  for  an  injunction.  The  common  injunc- 
tion was  obtained.  On  an  appeal,  the  civil- 
bill  was  dismissed  withoat  prejudice.  The 
landlord,  brought  a  second  civil-bill,  and  ob- 
tained a  decree.  An  attachment  for  breach 
of  injunction  was  refused,  as  the  second  civil- 
bill  was  only  the  continuation  of  the  first. — 
M'Girr  v.  Jervis,  Hay.  &  J.  501.    (E.E.) 


XLVI.  9.  Reviving^  Continuing^  and  Extending 

Injunctions, 

5.  In  an  injunction  cause,  although  ptf.  ex- 
cepts to  deft.'s  answer,  whereby,  under  G.  O. 
92,  the  original  injunction  is  continued  until 
the  exceptions  are  disposed  of — Held,  that 
ptf.  may,  nevertheless,  move  on  the  bill  and 
answer  to  continue  the  injunction. — Lambert 
V.  L.,  1 1.  E.  B.  9.    CB-) 

6.  A  motion  to  continue  an  injunction  upon 
equity  confessed  by  the  answer,  without  any 
saving  of  the  right  to  except,  is  a  waiver  of 


all  objections  to  the  answer  for  insufficiency. 
—Croft*  V.  LordEgmonty  3  L  £.  B.  229;  8  I. 
E.  B.227.    (B.) 

7.  An  injunction  obtained  on  the  filing  of 
the  bill,  continued  to  the  hearing  (the  ptf. 
giving  security  and  undertaking  to  speed  his 
cause),  it  appearing  that  there  was  a  serious 
question  for  the  hearing,  which,  if  decided  in 
the  ptf.'s  favour,  would  entitle  him  to  the 
relief  sought.— i>(ma02^  v.  Churchy  4  L  E.  & 
630.    (B.) 

8..  When  a  demurrer  to  an  injunction  bill 
has  been  allowed  by  notice  under  the  64th  G. 
O.,  and  the  bill  amended,  the  62nd  G.  Bule 
does  not  authorise  the  pdf.  to  move  to  con- 
tinue the  injunction  already  obtained,  that 
injunction  standing  dissolved  by  the  allow- 
ance of  the  demurrer. — Atkinton  v.  Wright,  6 
LE.  B.382.    (B.) 

9.  When  a  deft,  dies  after  injunction. ob- 
tained i^ainst  him,  upon  revival  of  the  suit 
against  nis  personal  representative,  the  in- 
junction stands  continued  without  further 
OT^et,— Kennedy  v.  Lhjfdj  8  L  E.  B.  581.    (B.) 

10.  The  answer  was  filed  on  the  81st  March. 
Exceptions  were  taken  on  the  18th  April,  but 
abanaoned.  A  motion  to  continue  the  in- 
junction was  hdd  too  late,  not  being  within 
the  time  directed  by  the  62nd  G.  O. — Jordan 
V.  Gray,  1  I.  Jur.  316.    (B.) 

11.  The  ptf.  married  the  deft,  an  alien; 
and  afterwards,  by  deed  of  separation,  not 
acknowledged,  conveyed  real  and  personal 
estate  in  trust  to  pay  him  an  annuity.  The 
trustee  covenanted  to  pay  the  annuity,  and 
the  ptf.  to  indemnify  the  trustee.  An  action 
having  been  brought  by  the  deft,  against  the 
trustee,  the  ptf.  filed  a  bill  in  her  own  name 
for  an  injunction,  and  to  set  aside  tbe  deed, 
insisting  that  the  deft,  being  an  alien  could 
take  nothing  under  it ;  that  the  marriage  was 
not  legal  according  to  the  law  of  Guernsey, 
where  it  was  celebrated;  that  the  ptf.  exe- 
cuted the  deed  under  the  impression  that  the 
deft,  had  by  the  marriage  acquired  legal  rights 
over  her  property ;  and  that  the  deed  was  not 
acknowledged  by  her.  The  Court  refused  to 
continue  an  injunction  granted  until  answer 
on  any  of  tbe  grounds  except  the  last. 

Semble — ^The  ptf.,  having  by  her  bill  denied 
the  marriage,  and  having  covenanted  to  in- 
demnify the  trustee,  who  at  her  instance 
incurred  a  legal  liability,  cannot  rely  on  the 
deed  not  being  properly  acknowledged. — 
Dumoncelr,  />.,  18  I.  E.  B.  92.    (B.) 

12.  An  injunction  against  felling  timber  was 
obtained  against  the  respondent ;  who  by  his 
affidavit  in  answer  claimed  the  timber  as  his 
own  property.  On  a  motion,  founded  on 
that  affidavit,  to  dissolve  the  injunction,  the 
Court  directed  an  action  to  be  brought  to 
try  the  legal  right.  An  action  having  been 
brought,  tne  respondent  obtained  the  judg- 
ment of  the  Court  of  Excheouer  Chamber, 
one  Judge  alone  dissenting.    The  petitioner 
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sued  out  and  prosecnted  a  writ  of  error  to 
the  H.  L.  Hdd^  reyersing  the  order  at  the 
Rolls  [8  I.  C.'R.  455],  that  the  Injanction 
ought  to  be  continued. — MountctuheU  y.  (yNeUL, 
81.  C.  B.619.    (C.) 


XLYL  10.  DUsohnn^  Inmnction :  Cause  tigainst 

Dissolution, 

1.  In  an  interpleader  suit  the  ptf.  obtained 
an  Injunction  against  proceedings  at  law,  upon 
the  terms  of  paying  into  Court  the  rent 
claimed.  One  deft,  answered;  and  before 
the  other  answered  (there  being  process 
against  him),  entered  a  conditional  rule  to 
dissolve  the  injanction.  HeUL  that  the  rule 
was  irregular. — Swanston  y.  Simpson,  Jo.  & 
Car.  188.    (E.E.) 

2.  If  a  ptf.  applying  ex  parte  for  an  in- 
junction, suppress  a  material  fact,  it  will  be  a 
ground  for  dissolving  the  injunction  with 
costs. — HtmphiU  y.  M^Kenna,  8  Dr.  &  War. 
188 ;  2  Con.  &  L.  76 ;  6  I.  E.  R.  57.    (C.) 

8.  Injunction  order  in  a  possessory  suit  set 
aside  because  the  ptf.  had  not  fully  and  fairly 
stated  his  case  in  the  first  instance. — Dease  y. 
Phmkett,  Dr.  Bep.  temp.  Sugden,  255.    (C.) 

4.  When  after  notice  of  motion  by  the  deft, 
to  dissolve  an  injanction  upon  answer  filed, 
the  ptf.,  on  the  eve  of  the  Vacation  after 
H.  Tenn,  filed  exceptions  to  the  answer,  the 
Court  would  not  entertain  such  motion. 

QiUBre — ^Whether  in  cases  of  waste  the  deft, 
may  move  to  dissolve  the  injunction  ? — Persse 
y.  Queefy,  9  L  E.  B.  151.    (R.) 

5.  An  order,  on  showing  cause  against  an 
injunction  obtained  on  a  possessory  bill,  al- 
lowing the  cause  to  stand  over,  with  liberty 
to  amend  the  bill  by  patting  in  issae  matter 
not  stated  in,  or  exactly  consistent  with  it, 
cannot  be  made,  since  such  a  motion  would  be 
analogous  to  the  final  hearing  of  an  ordinary 
cause.  The  rule,  respecting  the  use  of  sup- 
plemental affidavits  on  such  motions,  con- 
sidered.—Con^^eton  V.  Mitchelly  12  I.  E.  B.  84. 
(C.) 

6.  An  injunction  against  felling  timber  was 
obtained  against  the  respondent.  On  a  motion 
to  dissolve  it,  the  Court  directed  an  action  to 
be  brought.  An  action  having  been  brought, 
and  the  respondent  having  obtained  judgment 
in  the  Exche<;|uer  Chamber,  the  Court  dis- 
solved the  injunction,  notwithstanding  the 
pendency  of  a  writ  of  error  to  the  H.  L. ;  it 
not  appearing  that  irreparable  mischief  would 
be  done  to  the  petitioner  by  dissolving  the 
injunction.— IfountccuAei/  v.  O^NeiO,  8  I.  C.  B. 
456.    (B.)— [Beversed :  8  I.  C.  B.  619.  (C.)] 

7.  A  house,  garden,  and  parcel  of  land 
were  demised  in  1810.  The  lands  were  situate 
in  a  large  district  of  bog,  where  the  inhabi- 
tants supnorted  themselves  by  the  turbary,  and 
which  haa  been  used  for  upwards  of  forty  years 
as  turbary.  A  portion  of  the  lands  haid  been 
reclaimea  and  cultivated  by  the  tenant.    The 


Court  restrained  the  tenant  from  cutting 
turf  for  sale  on*  that  portion  of  the  lands 
which  was  demised  as  *'  garden,'*  but  dissolved 
the  injunction  as  to  the  remainder  of  the 
lands. — Stevenson  v.  Moore,    7  L  C.  B.  462. 

(R.)  

XLVI.  11.  Effect  of  Amendment:  Obtaining 
Leave  to  Amend  without  Prejudice, 

8.  Leave  to  amend  the  bill  without  pre- 
judice to  an  injunction  will  not  be  granted  as 
of  course.  The  motion  must  be  made  without 
delay,  and  be  supported  by  an  affidavit,  stating 
the  proposed  amendments,  and  when  the  mat- 
ter of  them  came  to  the  ptf .*s  knowledge. 

Where  the  answer  had  been  filed  in  April, 
an  application  made  in  August  for  leave  to 
amend  by  introducing  charges,  and  an  inter- 
rogatory founded  thereon  in  avoidance  of  a 
defence  set  up  by  the  answer,  was  refused. 

The  practice  in  Ireland  in  this  respect  is 
correctly  stated  in  Donegal  v.  Berrg  (1  Hoe. 
46),  and  differs  from  the  practice  in  England, 
as  stated  in  Ferrand  v.  Hamer  (4  M.  &  Cr. 
118).— 0*Bctm«  v.  as,,  1  I.  C.  B.  152 ;  8  I. 
Jut.  65.    (B.)— [Bevd. :  1 1.  C.  B.  158.  (C.)] 


XLVI.  12.  Injunctions  against  Proceedings  at 

Law, 

a.  Generally, 

b.  Against  Ejectment, 

c.  2o  stay  Trial:  extending  com- 

mon  Injunction, 

d.  To  stay  Execution  and  Distress, 

e.  To  stay  Proceedings  in    other 

Courts, 

f .  When  money  will  be  ordered  into 

Court  on  granting  an  In- 
junctum.  ^ 

g.  In  cases  of  Fraud:  on  grounds  of 

public  policy, 
h.  In  cases  of  Interpleader, 


XLVI.  12  a.  Injunctions,  generally,  agcdnst  Pro- 
ceedings at  Law, 

\_See  80  &  81  Vic,  c.  44,  s.  149.] 

9.  A  vicar  having  granted  an  annuity 
charged  on  his  benefice,  and  being  entitled 
to  compensation  for  tithe  arrears  under  the 
8  &  4  ^.  4,  c.  100,  may  be  restrained  from 
receiving  them  until  answer  has  been  filed 
to  a  bill  filed  against  him  to  raise  the  arrears 
of  the  annuity. — Stannius  v.  Robinson,  Hay.  k 
J.  622.    (E.E.) 

10.  In  a  creditor*s  suit,  after  a  decree  to 
account,  obtained  upon  sequestration,  against 
the  owner  of  the  estate,  the  Court  will  on 
ptf.'s  application  stating  that  the  fund  is 
insolvent,  and  that  he  alone  is  interested  in 
avoiding  unnecessary  costs,  restrain  a  prior 
creditor  from  prosecuting  a  Chancery  suit  in- 
stituted for  a  similar  purpose,  the  owner  of 
the  estate  having  had  notice  of  the  motion, 
but  not  appearing. — Houston  v.  Bcury,  1  Jones, 
154.    (E.E.) 

11.  The  ptf.  being  resident  out  of  the  juris- 
diction, and  his  bill  having  been  reported 
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prolix,  the  Court  restrained  him  from  pro- 
ceeding in  the  cause  until  he  paid  the  costs  of 
the  reference,  and  of  the  report  of  prolixity, 
though  the  deft,  had  neglected  to  compel  him 
to  give  security  for  costs.  —  La  Touche  y, 
Lawhr,  2  Jon.  629.    (E.E.) 


XLVI.  12.  h.  Injunctions  against  Ejectment. 

1.  An  injunction,  to  restrain  proceedings 
in  an  ejectment  until  the  hearing,  will  not  he 

granted,  except  upon  the  terms  of  goring  the 
eft.  a  complete  judgment  at  law. 
Therefore,  when  one  of  the  defts.  to  the 
ejectment,  who  was  not  a  party  to  the  equity 
suit,  refused  to  give  judgment  at  law,  the 
Court  refused  an  application  for  an  injunc- 
tion until  the  hearing,  upon  the  ptf.  in  equity 
giving  judgment  at  law. — Redmond  v.  GoodaU^ 
2  Jon.  812.    (E.E.) 

2.  The  ptf.  hy  his  bill  prayed  generally  for 
an  injunction  to  restrain  the  deft,  from  pro- 
ceeding in  an  ejectment  at  law.  Upon  the 
motion  for  the  injunction,  the  deft.'s  counsel 
stated — that  the  deft,  intended  to  rely  at  law 
upon  forfeitures  against  which  a  Court  of 
Equity  cannot  grant  relief.  The  ptf .'s  counsel 
then  sought  to  confine  the  injunction  to  those 
forfeitures  against  which  equity  will  relieve. 
Heldy  that  that  limited  injunction  should  not 
be  granted  except  upon  the  usual  terms  of 
confessing  judgment  at  law ;  because  the  ac- 
tion at  law  was  upon  the  eve  of  trial,  the  ptf. 
had  suffered  a  considerable  time  to  elapse 
before  filing  his  bill,  he  had  not  required  a 

S articular  of  the  forfeitures  upon  which  the 
eft.  intended  to  rely  at  law,  and  because  the 
deft,  would  still  be  obliged  to  have  a  trial 
at  law,  even  if  the  limited  injunction  were 
granted. 

Notice  of  an  application  for  an  injunction 
should  be  given  to  a  deft,  when  it  can  be  con- 
veniently given  without  producing  any  mis- 
chief to  the  ptf.,  and  although  a  subpoena 
may  have  been  served  to  appear  and  answer 
the  bill. — Home  v.  Thompson,  S.  &  Sc.  615. 
(R.) 

8.  Only  in  a  strong  case,  if  at  all,  will  the 
Court  grant  an  injunction  to  restrainproceed- 
ings  for  non-payment  of  rent.  —  Clancy  v. 
Roberts,  1  L  E.  B.  21.    (B.) 

4.  The  Court  will  not  restrain  H  ptf.  in  an 
ejectment  for  non-payment  of  rent,  from  exe- 
cuting his  habere,  when  the  bill  is  filed  after 
judgment  in  the  ejectment. — Ivess  v.  Hunt, 
Fl.  &K.  408.    CB.) 

6.  A  mortgagee  in  possession,  who  appears 
upon  the  pleadings  to  be  paid  off,  and  has 
given  security  to  pay  the  rents  into  Court, 
will  be  restrained  by  injunction  from  ejecting 
the  tenants  in  occupation  of  the  lands,  al- 
though the  answer  claims  a  sum  to  be  still 
due. 

Discussion  of  the  powers  of  a  mortgagee  in 
possession. — Robinson  v.  Maguire,  9  I.  E.  B. 
268.    (B.) 


6.  A.,  tenant  for  life  under  a  marriage  settle- 
ment, with  power  to  grant  leases  for  three 
lives  or  thirty-one  years,  made  a  lease  to  a 
pariT  under  whom  C.  claimed,  of  the  lands  of 
X.,  for  three  lives  caid  thirty-one  years  cumu- 
latively, with  a  covenant  for  quiet  enjoyment. 
Upon  the  marriage  of  B.,  eldest  son  of  A.,  and 
remainderman  under  the  settlement,  A.  and 
B.  according  to  their  respective  estates,  by 
deed  in  1820,  conveyed  (amongst  other  settled 
estates)  X.  to  trusteed,  **  as  f  uUy  and  amply  as 
the  same  had  been  enjoyed  by  A.  and  his 
undertenants."  A  likewise  conveyed  by  that 
deed  to  the  uses  of  the  settlement  other  lands, 
and  a  f.-f.  rent,  of  which  he  was  seized  in  fee. 
The  uses  of  the  settlement  were  declared 
(subject  to  prior  charges)  to  be,  first,  to  pay 
an  annuity  to  B.  during  the  joint  lives  of  him- 
self and  his  father ;  and.after  a  provision  for 
pin-money  for  B.'s  intended  wife,  and  the 
maintenance  of  the  children  of  B.,  if  he  died 
before  his  father,  the  estates  were  limited  in 
strict  settlement  to  A.  for  life,  remainder  to 
B.  for  life,  remainder,  subject  to  a  jointure 
for  the  intended  wife  of  B.,  and  a  term  for 
securing  same  and  younger  children's  portions, 
to  the  first  and  other  sons  of  B.  in  tail  male, 
with  an  ultimate  reversion  to  A.  in  fee.  A. 
and  B.  jointly  and  severally  covenanted,  with 
the  trustees,  against  incumbrances,  "except 
as  thereinafter  mentioned,  and  except  the 
leases  by  which  the  premises  then  were  held 
and  enjoyed  by  the  several  tenants  thereof,  for 
the  lives  and  at  the  rents  therein  expressed," 
&c.  ;*  and  also  "  that  the  lands  should  be  in- 
demnified, &C.,  against  all  charges,  claims,  or 
incumbrances,  except  as  before  mentioned." 
After  the  expiration  of  the  three  lives,  B. 
brought  an  ejectment  to  recover  X.  C.  filed 
his  bill  to  restrain  those  proceedings.  Hdd, 
that  according  to  the  true  construction  of  the 
exceptions  in  the  covenants  of  the  settlement 
of  1820,  there  existed  a  contract  for  valuable 
consideration  between  the  father  and  son, 
that  the  son  should  confirm  the  defective  lease 
in  exoneration  of  the  personal  liability  of  the 
father  under  his  covenant  for  quiet  enjoy- 
ment ;  and  that  C.  had  an  equity  as  against 
B.  to  restrain  him  from  evicting  the  lease. — 
\_Stoughton  v.  Crosbie,  5  I.  E.  B.  461,  approved 
of.) — Malcobnson  v.  Medlycott,  4  I.  Jur.  861. 
(C.) 

7.  A.,  having  a  title  to  property,  acquiesced 
while  B.  dealt  with  it  as  his  own.  The  Court 
restrained  A.  acquiescing  from  proceeding  in 
an  ejectment  to  recover  the  property  from  B. 

SembU — A  severance  of  a  joint-tenancy  may 
be  presumed  where  the  ioint  tenants  have  for 
several  years  enjoyed  their  respective  shares 
in  severalty,  although  no  partition  has  actu- 
ally been  made. — Koche  v.  Sheridan,  2  I.  Jur. 
N.  S.409.    (B.) 

8.  Decree  declaring  the  right  of  the  peti- 
tioner under  a  deed  which  had  remahied  in 
the  grantor's  possession,  and  had  been  de- 
stroyed by  him ;  and  granting  an  injunction 
to  restrain  his  co-heirs  from  taking  proceed- 
ings against  the  petitioner  for  tiie  recovery  of 
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the  lands,  they  not  resistinff  the  decree,  and 
making  no  claim  to  the  lands. 

Quc^ — ^Whether  such  a  decree  would  have 
been  made  in  invitos  9 

Construction  of  the  20th  O.  Rule  of  May 
lS57,--Esmonde  v.  -B.,  9  L  C.  B.  263.    (R.) 

1.  A.,  rector  of  the  parish  of  T.,  and  pro- 
prietor of  an  adjoining  estate,  was  seized  in 
lee  of  the  advowson  and  right  of  presentation 
to  the  living ;  and  was  also  entitled  to  a  rent 
of  £28.  7s.  5d.  per  an.,  payable  by  the  incum- 
bent of  T.,  for  the  time  being,  out  of  glebe 
lands.  A.'s  estate,  including  the  advowson, 
having  been  put  up  for  sale  under  an  order  of 
the  I.  E.  Court,  the  printed  rental  stated 
among  the  particulars  of  the  advowson,  that 
there  were  attached  to  the  living  19a.  Ir.  7p. 
statute  measure,  of  glebe,  valued  at  XI.  lOs. 
per  acre  (not  mentioning  that  this  land  was 
subject  to  any  rent). 

In  the  same  rental,  in  the  lot  which  com- 
prised the  lands  of  T.,  a  portion  of  them  was 
described  as  **  glebe  lands  not  sold  ;*'  and  in 
the  annexed  map  the  glebe  land  was  left  un- 
coloured,  and  marked  as  **  not  in  the  estate.** 

An  advertisement  subsequently  published 
for  the  sale  of  the  advowson,  again  stated  that 
the  19a.  Ir.  7p.  of  glebe  land,  valued  at  £30 
a-year,  were  held  with  the  living.  A,  was  a 
party  to  all  the  proceedings  in  the  I.  E.  Court. 
The  Commissioners  sold  the  advowson,  and 
conveyed  it  to  B.,  who  sold  it  to  a  clergyman 
of  the  Established  Church,  who  had  previously 
visited  the  parish  when  A.'s  son,  X.,  showed 
him  a  copy  of  that  advertisement,  and  repre- 
sented that  the  particulars  were  correct.  On 
A.'s  death  the  purchaser  presented  himself  to 
the  living. 

Shortly  afterwards  X.,  A's  devisee,  de- 
manded from  the  new  incumbent  the  rent  of 
the  glebe  lands ;  and,  when  pavment  was  re- 
fuse^ commenced  an  action  of  ejectment  to 
recover  the  lands.  The  Incumbent  instituted 
an  injunction  suit  to  restrain  the  action,  on 
the  ground  that  A.'s  acts  had  led  him  to  sup- 
pose that  the  glebe  lands  were  not  subject  to 
any  rent.  Meldy  that  the  relief  sought  should 
be  granted  since,  during  the  proceedings  in 
the  I.  E.  Court,  A.  had  lain  by  and  not  as- 
serted his  claim. 

The  glebe  lands  were  held  under  a  lease  for 
lives  renewable  for  ever,  in  which  A.*s  was  the 
last  life.  The  incumbent's  petition  prayed 
first,  to  have  the  glebe  lands  declared  dis- 
charged from  any  lease  or  rent;  secondly, 
that  if  subject  to  the  lease,  compensation 
should  be  made  him  for  his  loss  as  a  purchaser; 
lastly,  that,  if  necessary,  a  renewal  of  the  lease 
shoiodd  be  executed  to  him  by  X.  Held,  that 
the  frame  of  the  petition  was  free  from  objec- 
tion ;  and  that  the  praver  for  alternative  relief 
was  admissible. — BeUier  v.  Brady,  8  I.  Jur.  N. 
S.266.    (O— [AflSrmed,  »6wi;  291.    (C.A.)] 


the  next-of-kin,  in  the  hands  of  a  trustee  for 
C. ;  and  accordingly  deposited  £180  with  B. 
in  trust  for  C,  subject  to  the  final  settlement 
of  the  administrator's  account.  C.'s  share  was 
afterwards  ascertained  to  be  £156.  A.  having 
proceeded  to  recover  the  £180  at  law  from  B., 
and  having  refused  a  tender  of  the  difference 
between  £180  and  £156,  B.  was,  on  a  bill  filed 
by  A.,  allowed  to  lodge  in  Court  £180  to  the 
credit  of  the  cause ;  and  A.  was  restrained 
from  proceeding  with  the  action. — Fleming  v. 
F^  2  Jones,  810.    (E.E.)        • 

8.  A.,  entitled  for  life,  with  remainder  to 
her  children  as  she  should  appoint,  to  the 
interest  in  a  chattel  lease,  of  which  the  legid 
estate  was  outstanding  in  a  trustee  for  her, 
sub-demised  to  B.  A.  gave  B.  a  bond  condi- 
tioned to  make  out  good  title  within  three 
months  after  the  first  of  her  (A's)  children 
attained  age ;  but  did  not  do  so.  The  lease 
was  evicted  for  non-pavment  of  rent.  A. 
sued  B.'s  assignee  for  the  rent  reserved  by 
the  under-lease.  The  Court,  by  injunction, 
restrained  the  action. — Murphy  v.  StrcUUm,  18 
I.  C.  B.423.    (R.) 


XLVI,  12.  c.  Tostc^  Trial:  extending 
Common  Injunction. 

2.  A.,  in  consideration  of  being  permitted  to 
become  an  intestate's  administrator,  agreed 
to  deposit  the  share  of  C,  a  minor,  and  one  of 


XLVI.  12.  d.  To  stay  Execution  and  Distress, 

4.  When  a  party  desires  to  restrain  pro- 
ceedings at  law  upon  a  judgment  after  an 
execution  has  been  issued,  the  amount  marked 
on  the  writ,  and  the  costs  at  law,  must  gene- 
rally be  lodged  in  Court,  or  satisfactorily 
secured. — Eogan  v.  Weir,  S.  &  Sc.  677.    (R.) 

6.  When  before  decree,  a  receiver  was  ap- 
pointed over  the  assets  of  a  company  formed 
under  6  G.  4,  c.  42,  which  had  stopped  pay- 
ment, the  Court  refused  to  restrain  a  creditor 
from  suing  out  execution,  under  the  18th 
sec.  of  that  Act,  against  the  shareholders, 
upon  a  judgment  obtained  against  the  com- 
pany. 

In  the  cases  of  creditors*  and  administration 
suits,  an  injunction  against  another  creditor, 
instituting  a  separate  suit,  will  not  be  grantea 
unless  there  has  been  a  decree,  and  unless  all 
the  assets  have  been  accounted  for  and  placed 
within  the  control  and  disposition  of  the 
Court. — Acheson  v.  Hodges,  8  I.  E.  R.  516 ; 
Fl.  &K.371.    (R.) 

6.  Injunction  to  restrain  proceedings  on  a 
verdict,  the  time  for  answering  not  having 
expired,  refused  with  costs.  —  Connor  v.  C,  8 
LE.  R.610.    (E.E.) 

7.  Injunction,  against  proceeding  on  a  judg- 
ment, granted  after  pretermission  of  the  op- 
portunity of  pleading  at  law,  when  the  neglect 
of  doing  so  was  accounted  for  by  the  creditor's 
solicitor  having  said  that  he  would  not  proceed 
any  further  if  the  lands  were  not  suDJect  to 
the  judgment. — (yNeil  v.  Browne,  9  I.  E.  R. 
131.    (C.) 

8.  After  a  decree  to  account  in  a  suit  to 
administer  assets,  a  judgment  creditor  of  the 
testator,  who  had  notice  of  the  decree,  sued 
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out  a  set,  fa.  against  the  executor ;  obtained 
indigent  by  dSaolt ;  and  issued  aJi.  fa,  de 
bonis  testatoris.  The  Coort,  at  the  application 
of  the  executor,  restrained  the  creditor  from 
proceeding  on  the^.ya.,  and  save  the  costs  of 
the  motion  against  him. — Beanore  v.  B.y  12  I. 
E.  R.498.    (R.) 

1.  On  a  bill  filed  to  restrain  execution  for 
the  full  amount  of  a  verdict  and  costs,  and  to 
get  credit  for  money  which  was  not  available 
as  a  set-off  at  the  trial  below,  wherein  the 
present  ptf.  was  deft.,  and  the  now  deft.  ptf. ; 
jSeld,  that  the  circumstance  of  the  credit 
claimed  not  being  capable  of  beine  established 
as  a  legal  set  off  at  the  trial,  and  the  amount 
being  indispntablv  due,  was  a  special  equitable 
ground  for  relief,  and  warranted  the  inter- 
ference of  this  Court;  but  should  not  pre- 
judice the  lien  of  the  solicitor  for  costs. — 
Mahony  v.  If.,  2  I.  Jur.  129.    (C.) 

2.  Pending  a  petition  for,  but  before  the 
allowance  by  the  Lord  Chancellor  of,  a  certifi- 
cate under  the  Bankers  Acts  TSS  G,  2,  c.  14, 
and  40  G.  8,  c.  22,  /r.),  a  banker,  not  being 
entitled  to  be  discharged  from  arrest  at  law, 
cannot  obtain  an  injunction  to  restrain  a  cre- 
ditor from  issuing  execution  against  him. 

But  a  creditor  who  had  anpeared  on  the 
hearing  of  the  petition,  and  opposed  the 
allowance  of  the  certificate,  and  had  filed  a 
discharge  under  the  order  of  reference,  and 
had  thus  made  himself  a  party  to  the  proceed- 
ing, was  enjoined  from  issuing  execution. — 
Guinneis  t.  Fitzaimm,  13  I.  £.  R.  189.    (R.) 

8.  A.  devised  lands,  held  for  life,  in  trust, 
that  his  wife  should  reside  upon  the  lands, 
and  be  maintained  out  of  the  proceeds ;  and 
that  his  executors  should  divide  the  estate 
between  the  respondent  and  his  brothers. 
After  A.'s  decease,  the  lease  having  expired,  a 
renewal  was  granted  to  the  respondent  alone, 
who  was  not  one  of  the  executors,  with  a  pro- 
viso for  the  maintenance  of  his  mother  upon 
the  lands.  The  family  continued  to  reside 
upon  the  premises  as  under  the  former  lease, 
but  no  division  of  the  property  had  ever  been 
made  by  the  executors.  The  respondent  for 
some  time  managed  the  farm.  Having  become 
paralytic,  his  brother  (one  of  the  petitioners) 
undertook  the  managment  of  it  for  him. 
Subsequently,  they  having  quarrelled,  the 
respondent  tried  to  remove  his  brother  from 
the  lands ;  and,  having  brought  an  action  of 
ejectment  on  the  title  against  him,  obtained 
judgment  in  that  suit,  as  also  for  mesne  rates. 

A  motion  for  an  injunction  to  restrain  the 
respondent  from  executing  the  habere^  or  en- 
forcing the  judgment  for  mesne  rates,  until 
the  hearing  of  a  cause  petition  between  the 
same  parties,  praying  that  the  lease  made  to 
the  respondent  might  be  declared  to  be  a  graft 
upon  the  original  lease,  upon  the  grounds  that 
there  had  been  an  understanding  that  the 
former  lease  was  held  in  trust,  was  refused, 
the  respondent  being  owner  of  the  entire  legal 
estate  in  the  lands,  and  at  least  of  a  moiety 
of  the  beneficial  estate ;  and  the  alleged  trust 


not  being  established. — KtUy  v.  JT.,  7  I.  Jur. 
269.    (C.) 


XLVI.  12.  e.    To  Stay  Proceedings  in  other 

Courts. 

[See  80  &  81  Vic.,  c.  44,  s.  149.] 

4.  After  a  decree  to  account  in  an  admin- 
istration suit,  the  Court  will  restrain  a  creditor 
from  proceeding  in  a  suit  instituted  by  him- 
self, only  when  the  executor  has  in  his  answer, 
or  in  some  other  way,  g^ven  an  account  of  the 
assets,  and  brought  the  amount  into  Court. — 
Hoops  V.  Earl  of  Kingston,  Fl.  &  K.  246.    (R) 

5.  It  appearing  to  be  for  the  benefit  of  the 
inheritor,  who  was  a  lunatic,  the  Court,  on  the 
application  of  the  ptf.  after  decree,  stayed  the 
proceedings  of  another  creditor  in  Chancery, 
and  directed  him  to  file  a  charge  under  the 
decree;  the  creditor  consenting  that  if  any 
thing  should  be  found  due  toliim,  but  not 
otherwise,  the  Chancery  costs  should  be  in- 
cluded in  the  report. — Lynch  v.  Skerrett,  2 
Jones,  508.    (£.E.) 

6.  Tenants  will  be  restrained  from  proceed- 
ing at  law,  and  a  reference  to  the  Master 
ordered  to  ascertain  the  damages  which  they 
have  sustained  in  relation  t#  their  crops,  &c., 
by  reason  of  their  having  been  put  out  of 
possession,  and  kept  thereout  until  the  writ  of 
restitution  was  executed.  The  purchaser  will 
be  ordered  to  pay  the  amount  of  damages. — 


pay 
r,  S. 


Trotter  v.  EUis,  S.  &  Sc.  149,  note.    (R) 

7.  After  a  decree  in  an  administration  suit, 
and  after  the  Court  had  taken  the  assets  out 
of  the  executors'  hands,  a  creditor  was  re- 
strained from  further  proceedings  at  law, 
although  the  executors  had  given  a  plea  of 
confession  for  judgment.  The  creditor,  bow- 
ever,  was  allowed  his  costs. — Qfiin  v.  Bagnal, 
II.  E.R110.    (R) 

8.  A.,  having  power  to  raise  by  sale, 
mortgage,  or  other  disposition  of  a  rever- 
sionary term  of  1000  years,  the  portions  pro- 
vided by  his  marriage  settlement  for  his 
younger  children,  did,  in  1815,  on  the  marriage 
of  a  ^daughter  with  C,  purport  to  charge,  by 
appointment,  this  term  with  £4000,  and  in- 
terest. After  C.'s  death,  his  personal  repre- 
sentative, having  been  advised  that  the  power 
to  charge  had  not  been  duly  executed,  pro- 
ceeded at  law  against  A.  on  his  covenant  for 
title.  A.  gave  judgment  at  law,  and  filed  his 
bill  stating  that  the  sum  would,  in  a  Court  of 
Equity,  be  decreed  well  charged ;  and  prajing 
a  perpetual  injunction  against  the  proceedings 
at  law;  offering  also  to  execute  any  instrument 
which  should  be  deemed  necessary  for  effec- 
tually charging  the  lands.  Held,  that  A.,  with 
the  trustees  of  the  term,  should  execute  to 
C.'s  representative  a  mortffag^  of  the  lands 
and  premises  in  the  term,  lor  £4000  and  in- 
terest, and  that  a  perpetual  injunction  should 
be  granted  against  any  further  proceedings 
at  law.— fTAafey  v.  Morgan,  2  Dr.  &  Wal.  880, 
(C.) 
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1.  An  injunction  will  be  granted  to  stay  an 
action  at  law  for  damages  for  an  arrest  under 
an  irregular  writ  of  ne  exeat  regno  issued  from 
Chancery ;  and  compensation  for  the  injury 
done  will  be  refused  at  the  same  time,  or 
ordered  to  be  giren  only  on  a  proper  case  being 
made  therefor.  —  Darky  v.  Nicholson,  2  Dr.  & 
War.  86 ;  1  Con.  &  L.  207.    (C.) 

2.  Trustees,  by  deed,  haying  authority  to 
adyance  the  whole  or  any  part  of  £2000 
(assigned  to  them  upon  trusts)  to  M.,  upon 
his  request,  "proyided  the  same  should  be 
with  the  consent  of  M.'s  wife,  in  writiog, 
under  her  hand*  and  seal,"  &c.,  and  **  provided 
that  M.  should  giye  to  them,  for  and  in  lieu 
of  the  sum  to  be  so  advanced,  such  security 
for  same  as  they  should  approve  of,  upon  the 
same  trusts  as  declared  of  the  £2000,''  ad- 
vanced the  whole  X2000  to  M.,  without  the 
consent  in  writing  of  his  wife;  and  without 
obtaining  any  security  for  it.  Afterwards  M. 
lent  this  money  to  L.  without  security,  but  on 
L.'s  promise  to  repay  it  to  M.  within  a  limited 
time.  L.  having  broken  his  promise,  M.  com- 
menced an  action  against  him.  One  of  the 
trustees,  who  was  L.'s  brother,  thereupon  filed 
a  bUI,  stating  that  through  ignorance  he  had 
been  a  party  to  a  breach  of  trust,  by  advan- 
cing the  £2000  to  M. ;  praying  that  L.  should 
be  decreed  to  pay  that  sum  back  to  the 
trustees ;  that  M.  should  be  restrained  from 
proceeding  in  the  action  against  L.,  and 
that  L.  should  be  restrainea  from  paying 
M.  On  the  motion  for  an  injunction  ac- 
cording to  the  prayer  of  the  bill  —  Held, 
that  it  not  appearing  that  there  would  be  any 
greater  risk  of  the  money  in  the  hands  of  M. 
than  in  the  hands  of  L.,  and  there  being  no 
offer  by  the  ptf .  or  L.  to  bring  in  the  money, 
the  motion  should  be  refused :  that  it  was  not 
competent  to  the  ptf.  to  restrain  the  legal 
right  which  by  his  own  act  of  misconduct  M. 
had  acquired ;  and  that  the  fact  of  this  being 
a  trust  fund  made  only  this  difference  from 
the  case  of  an  ordinary  loan,  that  all  who 
took  it  with  notice  of  the  trust  were  construc- 
tive trustees;  and  that  as  soon  as  M.  should 
recover  it  from  L.,  he  would  be  bound  to  apply 
it  to  its  proper  purposes;  and  the  Court 
would  compel  him  to  do  so. — Lambert  v.  L,,  5 
I.  E.  R.839.    (R.) 

3.  An  injunction  will  be  granted  to  stay  an 
action  at  law  for  damages  for  an  arrest  under 
an  irregular  writ  of  ne  exeat  reano  issued  from 
Ch.;  and  compensation  for  the  injury  done 
will  be  ordered  by  the  Court  of  Ch.,  on  a  pro- 
per case  being  made  therefor.  —  Darley  v. 
Nicholson,  2  Dr.  &  War.  86 ;  1  Con.  &  L.  207. 
(C.) 

4.  H.,  having  effected  a  policy  of  insurance 
on  his  own  life,  assigned  it  to  the  deft.  T.,  in 
trust  for  J.,  a  minor.  The  deed  contained  no 
exonerating  clause  or  declaration  that  the 
trustee's  receipt  should  be  a  good  discharge. 
The  insurance  company  had  notice  of  uie 
trust,  and  after  the  death  of  H.  refused  to 
pay  T.,  who  was  the  executor  of  H.,  on  the 
grounds  that  there  was  no  exonerating  clause, 
or  declaration  that  T.'s  receipt  should  be  a 


good  discharge;  and  also  that  he  had  at- 
tempted to  obtain  the  money  to  apply  it 
to  his  own  uses,  in  breach  of  the  trust.  On 
an  injunction  biU  filed  by  the  company  against 
T.  and  J.,  to  restrain  proceedings  at  law  by 
T.,  alleging  those  facts,  and  offering  to  bring 
the  money  into  Court — Held,  on  the  motion, 
that,  though  the  bill  might  probably  be  dis- 
missed, yet,  as  there  was  a  question  for  the 
hearing,  the  Court  would  not  anticipate  the 
decision  of  the  cause,  but  would  grant  the 
injunction. 

Semble — ^The  rule  requiring  purchasers  of 
property  to  see  to  the  application  of  the 
purchase-money,  does  not  apply  to  the  case 
of  debtors,  so  as  to  implicate  them  in  trusts 
created  by  their  creditors. — Femie  v.  Maauire, 
6I.E.  R.187.    (R.) 

5.  Upon  a  motion  by  deft.,  administrator, 
after  decree  in  a  creditor's  suit,  to  restrain 
creditors  from  proceeding  in  a  suit  at  law; 
the  administrator  having,  by  his  answer  in 
the  cause,  stated  what  assets  had  come  to  his 
hands;  and  having  given  the  ptfs.  at  law 
notice,  after  they  had  served  their  writ,  to 
come  in  and  prove  their  demand  under  the 
decree — Held,  that  the  deft,  was  entitled  to 
the  injunction,  and  that  the  ptfs.  at  law  were 
not  entitled  to  any  costs  incurred  by  them 
after  the  notice. 

That  the  fund  being  deficient,  the  payment 
of  the  costs  was  not  a  condition  precedent  to 
granting  the  injunction. 

If  the  answer  did  not  contain  a  sufficiently 
full  statement  of  the  assets  received,  the 
Court  would  allow  the  motion  to  stand  over 
until  the  assets  were  accounted  for. — Pqpper 
V.  Foster,  6  L  E.  R.  884.    (R.) 

6.  A.,  a  shareholder  in  the  A.  and  C.  Bank 
of  Ireland,  sold,  in  1887,  his  shares  to  the 
company,  who  paid  him  therefor,  and  entered 
the  sale  in  their  books.  The  printed  deed  of 
transfer  required  by  law  was  filled  up  and 
executed  by  the  ptf.,  but  not  by  any  of  the 
trustees  of  the  bank;  and  no  memorial  of 
transfer  was  executed.  In  the  register  filed 
in  Nov.  1887,  A.'s  name  appeared  as  having 
ceased  to  be  a  partner;  and  his  name  was 
omitted  in  the  annual  register  of  sharehold- 
ers filed  in  the  years  1888,  '89,  '40,  '41,  and 
'42.  In  1848,  A.^s  name  was  replaced  on  the 
register  of  shareholders,  in  pursuance,  as 
alleged  by  A^  of  a  fraudulent  arrangement 
between  the  bank  and  B.,  a  creditor  on  foot 
of  debentures  issued  subsequent  to  1887,  in 
order  to  make  A.  liable.  B.  having  obtained 
judgment  against  the  bank  on  plea  of  confes- 
sion in  an  action  on  the  debentures,  sued  out 
a  set, /a,  thereon  against  A.,  as  a  shareholder. 
The  Court  granted  an  injunction  until  an- 
swer, to  restrain  B.  from  proceeding  at  law 
against  A.  upon  the  set.  fa^  and  to  restrain 
the  bank  from  placing  A.'8  name  as  a  share- 
holder on  the  next  ensuing  annual  register. — 
Tcmlor  v.  S^hes,  6  I.  E.  R.  480.  (R.)— [Affd., 
7  I.  E.  R.  529.    (C.)3 

7.  When  an  action  at  law  has  been  com- 
menced against  a  party  for  irregularly  issiUng 
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an  attachment,  and  arresting  the  deft  under 
it,  it  is  in  the  discretion  of  the  Ck>art  to 
restrain  the  action. 

The  Coort  will  not  exercise  this  discretion, 
in  restraining  the  action  in  a  case  in  wliich 
serious  and  substantial  damage  has  been  sos* 
tained. — Mackinnon  ▼.  Palmer,  7  L  £.  B.  496. 

(B.) 

1.  A  creditor  on  foot  of  a  joint  and  several 
bond  of  B.  and  N.  (having  entered  judgment 
against  B.  only)  proved  under  a  decree  to 
account  in  a  suit  against  the  assets  of  B.  He 
was  also  a  party  to  the  report  under  a  decree 
to  account  in  a  supplemental  suit  affecting 
the  assets  of  N.,  but  did  not  prove  under  it. 
The  Court  restrained  the  creditor  from  pro- 
ceeding at  law  against  the  administrator  of 
Ji(,^Cufe  V.  Young,  8  L  E.  R.  87.    (R.) 

2.  When,  on  a  bill  for  discovery  merely,  an 
injunction  is  granted  to  restrain  an  action  at 
law,  the  plaintiff  will  not  be  required  to  give 
judgment  in  the  action  at  law. —  Wilder  v. 
J^Wre/^SLE.  R.101.    (E.) 

8.  When  tenants  have,  without  leave  of  the 
Court,  replevied  distresses  for  rent  made  by 
the  receiver,  the  Court  Will  restrain  them  from 
proceeding  in  the  replevin  suits,  and  direct  a 
reference  as  to  the  rent  due. — in  re  Persee,  8 
I.  E.B.111.    (R.) 

4.  Injunction,  to  restrain  proceedings  upon 
a  verdict  at  law,  the  time  for  answering  not 
having  expired,  refused  with  costs. — (Jonnor 
V.  C,  8  I.  E.  B.  610.    (E.E.) 

5.  The  proper  course  to  compel  the  ptf.  to 
elect  between  a  suit  in  equity  and  one  at  law 
is,  by  entering  a  side-bar  rule,  not  by  applica- 
tion to  the  Court.  The  deft,  is  at  liberty  to 
enter  the  rule  at  any  time  after  the  filing 
of  his  answer,  and  by  it  to  call  on  the  ptf. 
to  elect  within  eight  days  after  service,  not- 
withstanding that  the  ptf.  has  six  weeks  to 
except  to  the  answer. — HoUier  v.  Hedges,  9  I. 
E.B.87.    (R.) 

6.  The  receiver  in  the  cause  having  dis- 
trained for  rent  due  by  a  tenant  (who  really 
held  for  deft.),  as  deft,  alleged,  on  lands  in 
def  t.'s  possession,  and  not  on  those  over  which 
the  receiver  had  been  appointed,  the  Court 
restrained  an  action  of  trespass  brought  by 
deft.,  and  granted  the  usual  reference  to  the 
Master;  there  not  being  any  good  reason  to 
suppose  that  the  receiver  acted  maliciously 
or  maia  fide,  or  that  deft,  had  sustained  any 
substantiid  damage. — Parr  v.  Bett,  9  L  £.  B. 
66.    (B.) 

7.  When  a  creditor's  suit  in  the  Court  of 
Ch.  has  been  stayed  by  reason  of  a  prior 
decree  to  account  in  the  Court  of  Exchequer, 
and  the  ptf.  in  the  stayed  suit  had  paid  the 
costs  of  one  deft.,  the  Court  refused  to  direct 
the  receiver  to  pay  the  ptf.  these  costs,  but 
restrained  the  defts.  in  the  stayed  suit  from 
proceedingagainst  the  ptf.  to  recover  them. — 
jLeoinge  Y,£>eM(mtmorency,  1 1.  Jnr.  251.  (E.£.) 


8.  Injunction  against  proceedings  on  a 
judgment  granted  after  pretermitting  the 
opportunity  of  pleading  at  law;  the  neglect 
to  plead  being  account^  for  by  the  creditor's 
solicitor  having  said  that  he  would  not  pro- 
ceed an^  further  if  the  lands  were  not  subject 
to  the  judgment. — O'Neill  v.  Browne,  9  L  E. 
B.181.    (C.) 

9.  The  ptf.  filed  his  bill  against  his  wife 
and  her  trustees  to 'restrain  them  from  pro- 
ceeding at  law  upon  a  separation  deed,  which 
he  alleged  was  void  as  against  public  policy, 
and  by  reason  of  a  sentence  for  restitution  of 
coniugal  rights.  Hdd,  that  the  defence  (if 
any^  raised  7«^  questions,  and  that  the  Court 
ougnt  not  to  restrain  the  action. — Heath  v. 
H,  9  L  E.  R.  635.    (B.) 

10.  Bill  to  administer  assets.  After  a  de- 
cree to  account,  one  of  the  creditors,  with 
notice  of  the  decree,  served  a  civil-bill  upon 
the  executrix  for  a  debt  due  by  the  testa- 
tor, alleging  promises  by  the  executrix.  An 
injunction  was  granted ;  and  the  creditor  was 
directed  to  pay  the  costs  of  the  motion. — 
Irudn  V.  De  iiaseey,  1 1.  Jur.  243.    (B.) 

11.  A  bill  by  the  directors  of  an  Insurance 
Co.  stated  matters  which  amounted  to  a  legal 
defence,  and  prayed  a  discovery  thereof ;  that 
a  policy  of  assurance  might  be  delivered  up 
to  be  cancelled,  and  an  injunction  to  stay  an 
action  at  law  brought  on  it.  The  bill  was 
against  A.,  the  administratrix  of  the  assured, 
and  B.,  the  assignee  of  the  policy,  in  concert 
with  whom,  and  by  whose  directions  the  bill 
charged  the  policy  to  have  been  effected,  but 
who  was  not  a  part^  to  the  action.  The 
Court  refused  the  injunction  on  the  bill  as  a 
bill  of  relief,  because  it  stated  facts  amounting 
to  a  defence  at  law;  or  as  a  bill  of  discovenr, 
because  it  prayed  relief  which  the  ptf.  could 
not  waive. — Anderson  v.  DowUng,  11  L  E.  R. 
590.    (R.) 

12.  A  civil-bill  decree  against  an  adminis- 
trator is  in  the  nature  of  a  judgment  de  bonis 
propriis.  The  Court,  though  it  will  enjoin  a 
creditor  from  enforcing  such  a  decree  Ugainst 
the  assets,  when  a  decree  to  administer  them 
has  been  pronounced,  will  not  restrain  him 
from  enforcing  it  against  the  administrator 
personally.— iWtf  v.  P.,  12  I.  E.  R.  601.  (R.) 

18.  When  a  tenant  of  the  Court  replevied  a 
distress  made  by  the  receiver,  and  the  receiver 
entered  a  rule  to  declare  in  the  replevin  suit, 
but  subsequently  offered  the  tenant  the  costs 
of  the  rule,  which  the  latter  declined  to  re- 
ceive, the  Court  ordered  the  proceedings  in 
the  replevin  suit  to  be  stayed,  and  directed  a 
reference  to  the  Remembrancer  to  report 
what  sum  was  due  to  the  tenant :  the  order  to 
be  without  prejudice  to  any  question  as  to  the 
liabilities  of  the  sureties  in  the  replevin  suit, 
or  the  costs  of  that  suit  or  of  the  motion. — 
Whitelaw  v.  Sandys,  12  I.  E.  R.  898.  (E.E.) 

14.  By  the  custom  of  an  Inferior  Court,  on 
an  affidavit  of  debt  an  attachment  issued 
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ftgainst  the  goods  of  the  deft,  below,  and 
unless  he  conld  procure  bail  to  pay  such  debt, 
damages,  &c.,  as  should  be  awarded  against 
him,  the  deft,  below  could  not  enter  an  ap- 
pearance or  hare  a  trial  of  the  action  on  the 
merits.  A  party  so  circumstanced  filed  a  bill 
for  an  injunction,  stating  that  he  was  not  in- 
debted  to  the  deft,  here,  who  had  brought  the 
action  in  the  Inferior  Court.  Ueld^  that  the 
Court  had  no  power  to  grant  the  injunction. 

SembiU — ^The  proper  course  Is  a  writ  of  error 
to  the  Court  of  Q.  B.  or  C.  P. 

Qwxrt — Whether  such  a  custom  be  yalld  ? — 
M'Anaspie  ▼.  Dickson^  13 1.  E.  B.  216 ;  2  L  Jur. 
50.  (R.) 

1.  A  petition  was  filed  against  the  public 
officer  and  several  directors  of  a  Joint-stoclc 
Bank,  who  all  resided  out  of  the  jurisdiction, 
for  a  discorery  in  aid  of  a  defence  to  an  action 
at  law  by  the  public  officer  against  the  ptf., 
and  for  an  injunction  to  restrain  the  action. 
The  injunction  was  refused  because  the  direc- 
tors were  not  parties  to  the  record  at  law,  and 
an  admission  by  them  would  not  be  evidence 
against  the  ptf.  at  law. 

Semble  —  The  residence  of  the  directors 
abroad,  and  the  want  of  power  to  compel  a 
discovery  from  them,  would  be  sufficient 
ground  for  refusing  the  injunction. — Hendrie 
V.  Thompson^  1 1.  C.  R.  278.    (R.) 

2.  The  general  rule  is,  that  though  there 
be  a  decree  to  administer  assets,  a  creditor 
of  the  testator  or  intestate  will  not  be  re- 
strained by  injunction  from  proceeding  at 
law  to  make  the  personal  representative  liable 
de  bonis  propriia.  But  when  a  legatee,  who 
has  proved  in  the  Master's  office  under  the 
decree,  brings  an  action  at  law  against  the 
executor  for  the  legacy,  the  Court  will  en- 
join him,  though  the  judgment  in  the  action 
should  be  de  bonis  propriis ;  for  the  Court,  by 
its  decree,  has  taken  upon  itself  to  decide 
upon  the  question  of  assets,  without  which 
the  ptf.  at  law  cannot  recover,  and  will  not 
permit  that  question  to  be  tried  at  law. 

To  make  an  executor  liable  at  law  for  a  le- 
gacy de  bonis  propriis,  there  must  be  an  express 
promise  in  writing,  and  assets,  or  some  other 
consideration. 

Semble — On  a  plaint  for  a  legacy,  against 
the  deft,  as  executor,  and  not  averring  that 
the  deft,  promised  in  writing  to  pay  the  legacy, 
the  judgment  should  be  m  boms  testatoris, — 
Molyneux  v.  Scott^  8  I.  C.  R  291.    (B.) 

3.  A  cause  petition  had  been  filed  by  A., 
the  owner  of  lands,  against  B.,  his  agent,  pray- 
ing aA  account  of  the  moneys  received  by 
him.  B.  then  brought  an  action  at  law  against 
A.  for  bills  and  moneys  handed  to  him,  and 
for  salary  and  receiver's  fees.  It  appearing 
that  these  matters  were  all  a  part  of  the  same 
transaction,  the  petitioner  was  allowed  to 
amend  his  petition,  setting  out  these  facts, 
and  praying  an  injunction  to  stay  the  proceed- 
ings at  law.  The  petitioner  giving  a  consent 
for  judgment  in  the  action,  an  injunction  was 


granted  to  stay  the  proceedings  in  this  action 
till  the  hearing  of  the  cause  petition. —  White 
V.  if*  Car%,  7  I.  Jur.  853.    (R.) 

4.  When  the  Court  gave  liberty  to  a  party 
to  bring  ~  an  action  at  law,  in  order  to  try  a 
legal  right,  and,  to  the  defence  pleaded,  an 
equitable  replication  was  by  leave  of  the  Court 
of  Law  put  in,  the  Court  refused  to  grant  an 
injunction  restraining  the  party  from  proceed- 
ing upon  this  equitable  replication. — Gatchell 
V.  Geoghegan,  8  1.  Jur.  N.  S.  172.    (R) 

5.  R.was  tenant  for  life  of  money  secured  by 
mortgage  of  property  held  for  lives  renewable. 
The  c.  q.  trmcts  of  tliat  mortgage  filed  a  bill  to 
raise  the  umoimt  duo  upon  it.  The  mortgagor 
having  died,  hl.'»  interest  vested  in  bis  heir-at- 
law,  an  infant.  The  Master,  in  the  foreclo- 
sure suit,  directed  a  renewal  to  be  obtained. 
It  was  arranged  that  the  renewal  should  be 
made  to  R.,  in  trust  for  the  parties  interested. 
A  drafl  renewal  was  accordingly  prepared, 
containing  the  usual  lessee's,  covenants,  and 
a  recital  that  it  was  made  to  IL,  merely  in 
pursuance  of  the  ^Master's  report,  and  in  trust 
lor  the  parties.  This  was  amended  by  It's 
solicitor  inserting  a  proviso  that  nothine 
therein  should  affect  the  real  or  personal 
estate  of  R.  The  evidence  showing  that  both 
partie.4  believed  and  intended  that  the  pro- 
viso should  exonerate  R.  from  personal  liabi- 
lity— I/e/d,  that  C.  was  entitled  to  restrain  an 
action  brought  against  him  upon  the  covenant 
in  the  lease  for  payment  of  rent. — Beade  v. 
Aiitisirowj,  7  1.  C.  11.  200.  (C.)— [Affirmed : 
ibid,  875  ;  3  I.  Jur.  N.  S.  005.    (CA.)} 

6.  A.,  being  entitled  for  life,  with  remainder 
to  her  children  as  she  should  appoint,  to  the 
interest  in  a  chattel  lease,  at  a  rent  of  £68, 
the  legal  estate  bcin^  outstanding  in  a  trustee 
for  her.  underleased  to  B.,  reserving  a  rent 
of  £78.  10s.,  and  executed  a  contemporaneous 
bond;  reciting  that  A.  and  her  trustee  had  a 
power  to  dispone  of  the  interest  in  the  lease ; 
uiul  entered  into  an  agreement  to  sell  and 
convey  to  B.  ail  her  interest,  for  a  sum  which 
had  been  paid ;  that  A.  was  unable  until  one 
of  her  children  should  attain  age,  to  make 
out  title ;  that  it  had  been  agreed  between  A. 
and  B.,  that  A.  should  execute  the  under-lease, 
and  that  A.  within  three  months  after  the  first 
of  her  children  attained  age,  should  make  out 
to  B.  a  good  title ;  and  that  in  the  meantime, 
and  imtil  such  title  was  made  out,  A.  should 
accept  the  rent  of  £^  in  discharge  of  the 
rent  of  £78.  10s.  The  condition  of  the  bond 
was,  that  A.  should  within  three  months  after 
the  first  of  her  children  should  attain  age, 
make  out  a  good  title  to  B.  A.  did  not  make 
out  a  good  title,  and  the  lease  having  been 
afterwards  evicted  for  non-payment  of  the  rentL 
A.,  brought  an  action  for  the  rent  reserved 
by  the  under-lease  against  B.'s  assignee.  The 
Court  granted  an  injunction  to  restrain  A. 
from  proceeding  in  the  action. — Murphy  v. 
Stratum,  18  I.  C.  R  428.    (R) 
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XLVL  12.  f.  When  Money  wiU  be  ordered  into 
Court  on  granting  an  Injunction. 

1.  An  execator,  who  has  obtained  probate, 
will  not  be  restrained,  at  the  instance  of  the 
next-of-kin,  from  saing  for  and  collecting 
the  debts  due  to  the  deceased,  though  the  wiU 
may  hare  been  Impagned  in  the  Ecclesiastical 
Court  in  a  suit  to  recal  probate.  He  will, 
however,  be  ordered  to  bring  in  the  money  re- 
covered, on  security  for  costs  being  given  by 
the  next-of-kin  (a  pauper).—  Mullen  v.  Homer, 
Hay.  &  J.  398.    (E.E.) 

2.  When  a  party  desires  to  restrain  proceed- 
ings at  law  upon  a  judgment  after  an  execu- 
tion has  been  issued,  the  amount  marked  on 
the  writ,  and  the  costs  at  law  must  generally 
be  lodged  in  Court,  or  satisfactorily  secured. — 
Rogan  v.  Weir,  S.  &  Sc.  677.    (K.) 

8.  A.,  in  consideration  of  being  permitted 
to  become  an  intestate's  administrator,  agreed 
to  deposit  the  share  of  C,  a  minor,  one  of  the 
next-of-kin,  in  the  hands  of  a  trustee  for  him. 
A.  deposited  £180  with  B.  in  trust  for  C,  sub- 
ject to  the  final  settlement  of  the  administra- 
tion account.  C.'s  share  was  afterwards  as- 
certained to  be  £156.  A.,  proceeded  at  law  to 
recover  the  £180  from  B.,  and  refused  a  tender 
of  the  difference  between  £180  and  £156.  The 
Court  upon  a  bill  filed  by  C.  against  A.  and 
B.,  and  before  appearance  by  A.,  gave  B. 
liberty  to  lodg^  the  £180  in  Court  to  the  credit 
of  the  cause ;  and,  upon  his  so  doing  restrained 
A.  from  proceeding  further  in  hb  action. — 
Fleming  v.  F.,  2  Jon.  810.    (E.E.) 


4.  An  assignee  of  a  legatee  filed  a  bill  against 
the  administrator,  pending  a  suit  to  establish 
an  alleged  will  for  the  preservation  of  the 
assets ;  a  receiver,  and  an  account  of  the  per- 
sonal estate,  to  compel  the  administrator  to 
bring  in  the  assets  received  by  him,  and  to 
restrain  him  from  further  receiving  them ;  and 
praying  that  the  rights  of  the  ptf.  under  the  will 
might  be  ascertained.  Held,  on  demurrer,  that 
the  relief  must  be  limited  to  the  preservation 
of  the  assets,  to  which  an  account  was  also 
incidental ;  that  the  ptf.  was  not  entitled  to  a 
declaration  of  the  rights  under  the  will,  or  to 
have  the  assets  administered;  and  that  the 
demurrer  having  embraced  as  well  the  former 
relief  as  the  latter,  was  bad,  as  covering  too 
much.— Tom  V.  Deane,  8  I.  E.  R.  39.    (R.) 

5.  In  1840  the  petitioner  contracted  to  pur- 
chase a  leasehold  interest  from  the  respondent; 
went  into  possession,  and  paid  a  part  of  the 
purchase-money.  The  contract  was  not  com- 
pleted, because  a  recognizance  was  outstand- 
ing, which  was  to  be  vacated  at  the  death  of 
a  lunatic.  He  died  in  1850,  when  the  peti- 
tioner at  the  respondent's  instance,  gave  a 
promissory  note  for  the  balance  of  the  pur- 
chase-money. A  sum  was  found  due  on  foot 
of  the  recognizance,  for  which  judgment  was 
entered.  The  lands  were  in  the  meantime 
evicted  for  non-payment  of  rent,  but  the  time 
for  redemption  had  not  expired. 

The   Court  refused  an  injunction  against 


proceeding  on  the  promissory  note,  exeept  upon 
the  terms  of  lodging  the  amount  of  it  in  Court. 
—Carter  Y.UniMke,^  I,  C^dO.    (B.) 


XLVL  12.  g.  In  cases  of  Fraud:  on  grounds  of 

Public  Policg, 

6.  The  owner  of  an  embarrassed  estate 
executed  a  bond  and  warrant  of  attorney,  to 
confess  judgment  thereon,  to  his  sister,  with 
the  intention  of  having  judgment  for  a  large 
sum  entered  in  her  name,  and  proceedings 
taken  so  as  to  secure  to  himself  a  portion  of 
the  rents  of  his  estate,  and  protect  them  from 
creditors,  who  were  proceeding  to  get  into 
possession.    Afterwards  a  judgment  was  en- 
tered bv  the  attorney  of  the  obligor,  who 
retained  the  bond  in  his  possession.    No  fur- 
ther proceedings  were  taken  on  the  judgment, 
since  the  creditors  succeeded  in  extending 
the  portion  of  the  property  sought  to  be  pro- 
tected from  their  demands.    The  judgment 
was  assigned.    The  assignee  proceeded  at  law 
against  the  conuzor.    An  injunction  for  want 
of  an  answer  was  obtained.    On  a  motion, 
after  answer,  to  continue  the  injunction.-fle/dl 
that  though  the  attempt  had  proved  ineffectual, 
the  transaction  was  a  fraudulent  contrivance 
to  delay  creditors,  such  as  to  prevent  the 
Court  from  interfering;  and  any  further  in- 
junction was  refused. — BcOeman  v.  Ramsag,  & 
&SC.459.    CR.) 


7.  A  person  who,  without  consideration, 
confesses  a  judgment  for  the  purpose  of  there- 
by withdrawing  his  property  from  the  demands 
of  his  creditor,  ex.  gr,,  the  creditors  of  a  joint- 
stock  company  in  which  he  was  a  shareholder, 
has  no  equity  for  an  injunction  to  restrain 
the  conuzee  proceeding  to  levy  the  amount  of 
the  judgment,  although  it  never  was  used  for 
the  purpose  for  which  it  was  confessed. — 
Jf*CtJrdS^v.Jl£arttii,5LE,B.515.    (EJL) 

8.  Injunction  against  proceedings  on  a 
judgment  granted,  after  pretermitting  the 
opportunity  of  pleading  at  law,  when  the 
neglect  to  do  so  was  accounted  for  by  the 
creditor's  solicitor  having  said  that  he  would 
proceed  no  further  if  the  lands  were  not  sub- 
ject to  the  judgment. 

SembU — It  is  good  cause  against  the  ap- 
pointment of  a  receiver  under  the  Judgment 
Acts,  that  the  party  against  whom  the  judg- 
ment was  obtained  was  only  a  trustee  of  the 
lands.— O'iVoff  v.  Browne,  9  I.  E.  R.  131.  (C.) 

9.  By  an  arrangement  for  winding  up  the 
affairs  of  a  banking  company,  which  had 
stopped  payment,  sums  were  subscribed  by 
some  shareholders,  and  the  assets  of  the  bank 
assigned  to  T.,  a  shareholder,  and  to  S.,  who 
undertook  its  liabilities.  It  was  part  of  the 
arrangement  that  S.,  claiming  to  be  a  creditor 
of  the  bank,  should  obtain  a  judgment  against 
the  public  officer,  to  be  used  only  to  compel 
non-subscribing  shareholders  to  contribute. 
S.  became  bankrupt,  and  his  assignee  issued  a 
sci,  fa.  against  T.  On  a  bill  by  T.  to  restrain 
him— ^(^  that  the  judgment  being  a  contri- 
vance to  compel  the  non-subscribing  share- 
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holders  indirectly  to  pay  what  they,  if  sued 
directly,  might  possibly  have  equities  to  resist, 
the  Court  would  not  relieve  one  party  to  this 
contrivance  against  the  other,  though  suing  in 
breach  of  faith. 

Documents  evidencing  the  arrangement 
contained  an  express  saving  of  all  of  S/s 
rights.  Sembh— The  arrangement  would,  not- 
withstanding, prevent  S.  asserting  his  legal 
rights  against  T.,  if  the  eauity  depended  on  the 
construction  only. — Taylor  v.  Campbell^  10  I. 
E.B.249.    (C.) 


.     XLYI.  12.  h.  7ft  Cases  of  InterpUader. 

1.  Upon  a  motion  for  an  injunction  in  an 
interpleader  suit,  the  ptf.  need  not,  by  affi- 
davit, verify  all  the  statements  in  the  bill; 
but  one,  denving  collusion  between  him  and 
the  deft.,  will  si:S&ce. — Meredith  v.  Molloy,  Fl. 
&K.195.    (B.) 

2.  A.,  having  received  from  hi3  father,  a 
few  days  before  his  death,  money  to  lodge  in 
his  (A.*s)  name  with  bankers,  lodged  it  in  the 
name  of  his  sister  B.,  and  received  a  deposit- 
receipt,  which  he  retailed.  After  the  death 
of  his  father,  A.  took  out  administration  to 
him,  and,  as  administrator,  claimed  the  money 
from  the  bankers.  B.  and  her  husband  also 
claimed  the  money.  The  bankers,  refusing 
to  pay  either,  each  commenced  a  suit.  The 
bankers  filed  an  injunction  and  interpleader 
bill ;  and  the  Court  continued  the  injunction 
until  the  hearing,  there  being  a  question  for 
the  hearing  of  the  cause. — Cijckrane  v.  G'Brim, 
6I.E.B.812.    (E.) 

3.  Trustees  of  policies  of  assurance  filed  a 
bill  to  ascertain  the  rights  of  different  claim- 
ants of  the  proceeds  of  the  policies.  The 
Insurance  Companies  submitted  to  bring  in 
the  amounts  due  upon  the  policies  which,  on 
account  of  the  conflicting  claims,  had  not 
been  paid.  Held,  that  they  were  -bound  also 
to  pay  interest  on  the  sums  assured,  but  they 
were  allowed  their  costs. 

Some  of  the  respondents  had  filed  a  bill  in 
England,  for  the  purpose  of  enforcing  their 
claims  on  the  fund. 

On  their  application,  they  were  directed  to 
stay  proceedings  in  England,  and  to  have 
their  costs  in  that  suit  in  the  same  priority 
with  their  demand  in  this  suit. — French  v. 
Royal  Exchange  Assurance  Company^  6  I.  C.  B. 
628.    (C.) 

4.  When  an  interpleader  issue  has  been 
tried,  and  the  chattels  seized  have  been  found 
to  be  the  property  of  the  execution  debtor, 
the  Court  will  not  interfere  to  restrain  the 
sheriff  from  selling  them. 

The  sheriff  ought  not  to  be  made  a  party 
to  a  cause  petition  for  such  an  injunction. — 
Jackson  y.  Mossiter,  2  I.  Jur.  N.  S.  411.    (B.) 

5.  Trustees  of  policies  of  assurance  filed  a 
bill  to  ascertain  the  rights  of  the  different 
claimants  to  the  proc^ds  of  the  policies. 


The  Assurance  Company  had  been  unable  to 
pay  the  amount  due,  on  account  of  those  con- 
flicting claims,  and  submitted  to  bring  their 
accounts  in.  Held,  varying  the  order  supra^ 
vol.  6,  p.  623,  that  they  ought  not  to  be  charged 
with  interest. — French  v.  Royal  Exchcmge  As- 
surance Co,,  7  I.  C.  B.  623.    (C.A.) 

6.  L.,  agent  aA  Belfast  for  the  owner  of  a 
ship  chartered  to  that  port,  had  acquired 
equitable  charges  on  the  freight  and  cargo, 
and  was  also  agent  for  the  charterers  and 
consignees.  On  the  vessel's  arrival  he  took 
possession  of  her,  and  in  his  name  the  cargo 
was  landed  and  stored  with  the  Harbour  Com- 
missioners, wharfingers.  Afterwards,  a  com- 
pany claiming  to  be  assignees  of  the  ship 
under  a  bill  of  sale,  served  on  them  a  notice 
purporting  to  be  under  the  26  &  26  Ftc.,  c. 
63,  s.  68,  cautioning  them  against  allowing 
the  cargo  to  be  removed  from  their  wharves 
or  warehouses  until  the  company's  lien  for 
freight  was  discharged.  The  Commissioners 
thereupon  refused  to  deliver  any  portion  of 
the  cargo  to  L.,  who  brought  against  them  an 
action  of  trover  and  detinue  to  recover  it. 
The  Commissioners  applied  for  an  order  of 
interpleader;  but  no  rule  was  made  on  the 
motion  to  show  cause  against  their  summon- 
ing order  being  made  absolute.  The  Com- 
missioners then  commenced  this  interpleader 
suit,  and  moved  for  an  injunction  to  stay  the 
proceedings  at  law.  Held,  that  notwithstand- 
ing the  provisions  of  the  above-mentioned  Act, 
the  case  properly  formed  the  subject  of  an 
interpleadier  suit ;  and  that  this  Court's  juris- 
diction was  not  affected  by  the  decision  of 
the  Court  of  Law. — Belfast  Harbour  Commrs, 
V.  Lawther,  16  I.  C.  B.  34.  (C.V- [^ec  8.  C.  17 
I.  C.  B;  64.  (C.)] 


XLVI.  13.  Against  Darkening  Ancient  Lights, 

7.  Upon  premises  situated  on  one  side  of  a 
street,  their  owner  erected  buildings  which, 
when  raised  to  the  eave-stone,  obstructed  an 
ancient  light  in  an  opposite  house.  That 
obstruction  prevented  the  owner  of  this  last- 
mentioned  house  from  using  his  ancient  light 
in  examining  colours,  &c.,  for  which  purpose 
that  light  was  essentiaL  The  Court  granted 
a  mandatory  injunction  to  take  down  the 
buildings.  Held,  that  the  Court  itself  would, 
without  the  intervention  of  a  jury,  assess  the 
damages. — Carson  v.  APKenzie,  111.  Jur.  N. 
8.837.    (C.) 


XLYI.  14.  Against  Breach  of  Contract,  Covenant, 

or  Trust, 

8.  A  lessee  covenanted  not  to  bum  any  part 
of  the  demised  premises,  under  a  penalty  of  £10 
an  acre,  to  be  recovered  as  an  aaditional  rent, 
for  every  acre  so  burned.  Held,  that  he  was 
not  entitled  to  bum  on  paying  the  specified 
sum  as  liquidated  damages ;  and  that  the 
jurisdiction  of  a  Court  of  Equity  to  restrain 
the  lessee  from  burning  was  not  ousted  by  the 
imposition  of  this  penalty. — French  v.  Macale, 
4LE.B.668;  2Dr.&War.269;  ICon.&L. 
459.    (C.) 
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1.  Seiid)U~-ThBi  when  there  is  a  penalty 
impoiied  upon  the  doing  an  act  which  the 
party  has  corenanted  not  to  do,  relief  will  not 
DC  granted  in  equity  against  an  action  hrought 
for  the  penalty  on  a  breach  of  the  covenant, 
if  the  party  persists  in  continuing  the  breach. 
-—Gerrard  v.  O'Reiily,  2  Con.  A  L.  165 ;  8  Dr. 
&  War.  414.    (C.)  . 

2.  A  Railway  Company,  having  agreed  to 
purchase  lands,  entered,  and  carried  on  their 
works  without  the  leave  of  the  vendor,  or 
having  paid  or  lodged  the  money  in  bank. 
The  Court  granted  an  injunction  till  the 
money  should  be  paid.  — Andenon  v.  N.  ff  W. 
Ify.  Co.  1  L  Jur.  11.    (E.E.; 


8.  The  Corporation  of  D.  were  empowered 
hy  statutes  to  levy  rates  to  supply  water  to 
the  city  of  D.,  and  to  raise  a  sum  by  mortgage 
or  debentures  on  the  rates ;  and  they  were 
directed  to  retain  an  annual  sum  and  the 
surplus  of  the  rates,  after  what  should  be  duly 
expended  for  the  purposes  of  the  Acts,  to 
create  a  sinking  fund  to  pay  off  the  sum  bor- 
rowed. The  money  directed  to  be  reserved 
as  a  sinking  fund  was  not  retained :  and  the 
Corporation  were  ordered,  by  a  decree  of 
this  Court,  to  pay  off  a  sum  which  had  been 
borrowed,  which  they  did,  by  issuing  new 
debentures  on  the  surplus  rates;  the  M.  R. 
having  expressed  an  opinion,  and  it  having 
been  declared  in  the  decree,  that  they  were 
the  property  of  the  Corporation.  They  also 
applied  some  of  the  rates  in  payment  of  the 
salaries  of  retired  officers,  and  interest  on  a 
sum  borrowed,  by  which  the  interest  on  some 
of  the  debentures  was  decreased.  Twelve 
years  after  the  decree  an  information  was  filed 
to  restrain  the  Corporation  from  apnlying  the 
rates  in  payment  of  the  interest  on  the  deben- 
tures, or  the  salaries  of  retired  officers,  or  the 
further  sum  borrowed.  But  the  Court  refused, 
with  costs,  an  injunction  before  answer, though 
expressing  a  doubt  whether  there  had  not 
been  a  misapplication  of  the  rates,  and  though 
the  information  charged  that  there  would  be 
no  surplus  if  the  purposes  of  the  Acts  were 
properly  effected. —  Attorney' General  v.  The 
Corporation  of  Dublin,  12  I.  £.  B.  465.    (B.) 

4.  Mines  were  demised  by  the  ptfs.  for  a 
term  determinable  upon  three  months'  notice. 
The  lease  provided  tnat  at  the  end  of  the  term 
the  lessors  might  purchase  all  machinery  to  be 
erected  in  the  mines, "  they  having  given  six 
months  previous  notice  of  their  intention,"  at 
a  fair  valuation  to  be  set  thereon  by  two 
indifferent  persons,  one  of  whom  should  be 
named  by  the  lessors  and  the  other  by  the  les- 
sees ;  and  if  any  difference  arose  between  them, 
then  by  an  umpire  to  be  named  by  such  re- 
ferees. There  was  a  covenant  that  if  the  above 
notice  of  surrender  was  given  by  the  lessees, 
the  machinery  should  not  be  removed  for  six 
months  after  notice  given,  to  enable  the 
lessors  to  find  a  purchaser  for  the  machinery 
at  a  valuation  to  be  fixed  as  aforesaid.  On 
the  2nd  April  1856,  the  assignees  of  the  les- 
sees served  notice  of  their  intention  to  sur- 
render; and  in  S^t.  1856  were  removing  the 


machinery  from  the  mines.  On  the  8th  Sept. 
a  petition  was  filed  praying  an  injunction. 
Held,  that  the  injunction  should  not  be  con- 
tinued beyond  the  end  of  six  months'  from  the 
2nd  April  1856,  as  the  Court  had  no  means  of 
enforcing  the  sale  of  the  machinery  to  the 
lessors,  as  provided  by  the  lease. — Hamilton  v. 
Dunsford,  6  I.  C.  B.  412.    (C.) 

5.  A^  seised  in  fee  of  lands  situated  on  both 
sides  of  a  road,  demised  those  on  the  west 
side  to  J.,  his  execntorH,  &c.,  for  a  term 
of  years  ;  and  covenanted  thereby  that  he 
would  not  convert  or  permit  to  vit  conver- 
ted any  portion  of  the  ground  opposite  the 
demised  premises,  or  any  part  tnereof,  or 
any  dwelling-house  or  building  to  be  erected 
thereon,  for  any  purpose  whatsoever,  save  and 
except  and  other  than  as  a  private  dwelling- 
house,  to  be  erected  and  built  in  the  manner 
in  the  lease  provided. 

A.  subsequently  demised  the  opposite  lands 
to  C,  who  forthwith  built  a  dwelling-house 
thereon,  and  proceeded  to  build  at  one  side 
thereof  stables  fronting  J.'s  premises.  C.  had 
notice  of  the  covenants  in  the  lease  of  J.,  who 
applied  for  an  iniunction  to  prevent  the 
erection  of  the  stables.  Held,  that  the  word 
**  dwelling-house"  included  stables ;  and  that 
the  application  must  be  refused,  as  the  build- 
ing oi  stables  had  not  been  provided  against 
by  the  words  of  the  instrument. — Smith  t. 
Crowt,  10  L  Jur.  N.  S.  105.    (C.) 

6.  Grant  to  one  and  his  heirs,  of  lands  in  f  .-f ., 
**  excepting  the  use  and  benefit  of  all  mines 
and  minerals  that  might  be  found  in  and  upon 
the  granted  premises."  Fire-clay  was  found 
to  exist  on  and  under  them.  On  petition  for 
an  injunction  to  restrain  the  lessees  from 
taking  the  clay,  the  injunction  was  granted  so 
far  as  regarded  the  clay  taken  from  a  depth  by 
mining  apparatus,  because  it  was  excepted  l^ 
the  reser\'ation ;  but  the  injunction  was  re- 
fused with  regard  to  the  surface  clay,  which 
was  not  excepted  by  the  reservation.  Held, 
that  a  map,  made  in  1609  by  virtue  of  a  com- 
mission Issued  by  the  Crown  under  the  great 
seal  of  Ireland  in  the  7  Jar.,  1,  and  which  map 
was  preserved  in  the  State  Paper-office  in 
London,  was  properly  receivable  in  evidence. 
'Staples  V.  Harpur,  10 1.  Jur.  N.  S.  121.  (C.) 


XLVL  15.  Against  In/ringing   Copyright  and 

Patent, 

7.  This  Court  will  interfere  by  injunction 
to  protect  the  copyright  of  the  assignee  of  the 
author  (a  reporter  of  legal  decisions),  though, 
at  the  time  of  the  aUeged  piracy,  there  was 
not  any  written  assiffnment,  and  the  assignee 
had  a  merely  equitable  titl^  and  though  some 
of  the  cases  were  reported,  merely  ex  relatione. 
The  Court  will  disregard  a  permission,  given 
by  the  author,  to  infringe  the  copyright,  but 
given  after  he  had  part^  with  his  equitable 
title  for  value,  and  it  had  been  statea  on  the 
title-page  of  his  work,  that  it  was  printed  for 
the  equitable  assignee  of  the  copyright. — 
Ho^  V.  Welsh,  2  I.  E.  a  266.    (R) 
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1.  The  26  Q.  8,  c.  67,  8. 1,  aathorised  the 
Crown  to  grant  letters  patent  for  establishing 
and  keeping  a  theatre  in  Dablln.  Sec.  2  en- 
acted that  no  person  should,  for  hire,  act  any 
play  in  any  theatre  in  Dublin,  excepting  such 
theatre  as  Aould  be  so  established  by  letters 
patent,  under  the  penalty  of  forfeiting  £300 
for  every  such  offence,  to  be  sued  for  by  the 
common  informer. 

Under  this  statute  the  Crown  granted  to  H. 
letters  patent  authorising  him  to  l^eep,  during 
a  certain  time,  a  theatre  in  Dublin.  His  Ma- 
jesty prohibited  and  forbid  all  persons  whomso- 
ever to  keep  open,  during  that  time,  any  theatre 
in  Dublin,  and  therein  to  act  any  plaT}  unless 
the^  should  be  thereunto  authoiisea  by  his 
Majesty.  Held,  that  the  patentee  could  not 
maintain  a  bill  for  an  injunction  to  restrain 
unauthorised  persons  from  acting  plays  in  a 
theatre  in  Dublin  for  the  keeping  of  which  a 
patent  had  not  been  granted.  Such  a  bill  can 
be  sustained  only  upon  the  ground  of  interest 
in  the  ptf.  The  injunction  cannot  be  sup- 
ported unless  the  ptf.  can  maintain  an  action 
In  the  case.— Cofcro/l  v.  West^  8  I,  E.  B.  74; 
2  Jon.  &  L.  123.    (C.) 

2.  In  granting  injunctions  to  prevent  the 
infringement  of  trade-marks,  the  Court  exer- 
cises its  jurisdiction  in  aid  of  Courts  of  Law, 
t.  e.,  where  an  action  could  be  maintained  in 
a  Court  of  Law.  It  does  not  exercise  an  in- 
dependent jurisdiction. — Foot  v.  Lea.  18  I.  £. 
B.484.    (B.) 

8.  The  Court  will  not,  in  the  first  instance, 
interfere  by  injunction  to  restrain  the  infringe- 
ment of  a  patent,  unless  there  has  been  long 
and  uninterrupted  enjoyment  under  it;  but 
will  direct  an  action  to  be  brought  to  try  the 
legal  right. 

Delay  in  filing  the  bill  is  a  ground  for 
refusing  the  injunction. 

A  patent  was  obtained  in  1846 ;  the  alleged 
infringement  took  place  in  1847 ;  the  bill  was 
not  filed  for  more  than  two  years  afterwards. 
The  injunction  was  refused. — Baxter  y.  Combe, 
1  L  C.  B.  284  ;  8  L  Jur.  27.  (B.)— [5«e  s.  c, 
8  L  C.  B.  245.  (B.).— Affd.  on  appeal,  8  I.  C. 
B.25L    (C.)] 

4.  At  common  law  a  painter  has,  before 
publication  of  his  picture,  a  right  to  prevent 
any  person  copying  it. 

The  owner  of  the  picture,  who  has  pur- 
chased it  from  the  painter,  has  the  same 
right.  But,  after  publication,  that  right  is 
lost. 

The  sale  of  a  picture  is  not  a  publication 
of  it.  The  publication  of  a  wood  engraving 
in  a  magazine,  with  an  article  describing  the 
picture,  is  not  a  publication  of  the  picture 
itself. 

The  exhibition  of  a  picture  at  a  public 
exhibition  or  gallery,  where  copying  it  would 
not  be  permitted,  is  not  a  publicaSon  of  the 
picture ;  nor  is  the  exhibition  of  the  picture, 
tor  the  purpose  of  obtaining  subscribers  to  an 
engraving  of  it. 

A^  the  painter  of  a  picture,  sold  it  to  B., 
who,  for  valuable   consideration,  agreed  to 


sell  to  C.  the  sole  right  to  make  and  publish 
an  engraving  of  the  picture,  and  to  exhibit 
it,  for  short  periods,  at  any  of  the  principal 
towns  in  Great  Britain  or  Ireland,  in  order 
that  C.  might  obtain  subscribers,  and  other* 
wise  derive  a  full  advantage  in  the  publication 
and  sale  of  the  engraving.  The  picture 
having  been  exhibited  for  that  purpose,  the 
respondent  arranged  in  his  own  studio  a  group 
which  bore  an  exact  resemblance  to  the  pic- 
ture, and  took,  for  the  stereoscope,  photo- 
graphs (coloured  so  as  to  correspond  with  the 
picture^,  which  he  published  and  sold.  Heid^ 
that  C.  was  entitled  to  an  injunction  to 
restrain  the  publication  and  sale  of  the  photo- 
graphs, if  the  picture  had  not  previously  been 
published. 

It  appearing  that  the  picture  had  been 
previously  exhibited  at  the  Boyal  Academy, 
London,  and  at  the  Manchester  Exhibtion  of 
1857,  the  Court  referred  it  to  the  Master 
to  enquire  whether  there  were  rules,  resoln- 
tioiL  bye-laws,  or  regulations  to  prevent  the 
taking  of  copies,  sketches  or  drawings  of 
paintings  or  works  of  art  sent  there  for  exhi- 
bition.—2\(mer  V.  Robinson,  10  L  C.  B.  121. 
(B.).  {See,  on  appeal,  101.  C.B.  510;  s.  c.,  51. 
Jur.  N.  S.  885.  (C  A.)] 

5.  At  common  law,  the  owner  of  a  picture 
has  a  right,  before  publication,  to  prevent  any 
copybeing  made  of  it. 

When  a  picture  is,  with  the  consent  of  the 
owner,  exhibited  for  the  purpose  of  takfng 
subscribers  for  an  engraving  to  be  made  from 
the  picture,  and  with  the  intimation  that  it 
must  not  be  copied,  the  Court  of  Chancery 
may  restrain  the  publication  of  copies  of 
such  picture  made  by  a  person  whose  know- 
ledge of  the  picture  is  acc^uired  from  such 
exhibition. —  Turner  v.  Robtiisonj  10  I.  C.  B. 
510 ;  5  L  Jur.  N.  S.  886.    (C  A.) 


XLVL  16.  Against  setting  up  Legal  Bars  and 

Defences, 

6.  The  bill  charged  that  the  ptf.'s  ances- 
tor's alleged  will  was  a  forgery,  and  prayed 
an  issue  whether  it  was  his  will  or  not,  and 
that  the  defts.  might  be  restrained  from  set- 
ting up  temporary  bars.  The  cause  was  heard 
upon  sequestration  against  the  devisees  named 
in  the  wilL  Held,  that  the  Court  could  only 
decree  the  bill  to  be  retained,  with  liberty  to 
the  ptf.  to  bring  an  ejectment ;  and  that  the 
defts.  be  restrained  from  setting  up  temporary 
bars.— iVebon  v.  Averell,  2  Jon.  782.    (E.E.) 

7.  After  a  decree  to  account  in  an  adminis- 
tration suit,  the  Court  wilLrestrain  a  creditor 
from  proceeding  in  a  suit  instituted  by  himself 
only,  when  the  executor  has,  in  his  answer  or 
in  some  other  way,  given  an  account  of  the 
assets,  and  brought  the  amount  into  Court. — 
Hoops  v.  Earl  of  Kingston,  FL  &  K.  246.    (B.) 

8.  When  a  ptf.  by  bill  states  a  legal  title, 
and  shows  the  existence  of  outstanding  terms, 
it  is  almost  of  course  that  the  Court  will 
remove  temporary  bars  to  enable  the  ptf.  to 
bring  an  ejectment. — Maturin  v.  Wilson,  1  L 
Jur.  281.    CO 
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into  paBtnre  land,  and  that  the  gronnd  was, 
improyed  bj  the  waate. —  White  t.  WaUk,  1 
Jones.  626,  n.  (£.E.) 

1.  A  lessee  for  lires  renewable  for  ever  will 
be  restrained  from  coDiniittlng  waste  by  cat- 
ting turf,  though  it  appears  that  the  bog  cut 
out  was  being  converted  into  pasture  land, 
and  that  the  ground  had  been  improyed  by 
the  waste.— ^Itton.,  1  Jones,  627,  a.    (£.£.) 

2.  A  lessee  for  lires  renewable  for  ever  will 
be  restrained  from  committing  waste  on  the 
demised  premises  by  cutting  turf,  though  it 
appears  that  the  tenants  had  immemorially 
cut  turf. — Lard  Wata'prnk  v.  Austen,  1  Jones, 
627,  fi.  (E.E.) 

3.  The  lands  of  A,  whereon  there  was  an 
open  limestone  quarry  at  the  date  of  the  de- 
mise, were  demised  for  three  lives  renewable 
for  ever,  reserving  to  the  lessor  and  his  heirs 
all  royalties.  On  motion — Held,  thai  the  les- 
see should  be  restrained  by  injunction  from 
raising  the  limestone  for  sale. — PurceOr,  Nashy 
2  Jones,  116.    (EJS.) 

4.  The  Court  will  not,  upon  a  receiyer's 
application,  grant  an  injimction  to  restrain  a 
contractor  under  the  6  &  7  IF.  4,  c.  116,  s.  102, 
from  quarrying,  on  the  lands  over  which  the 
applicant  is  receiver,  stones  for  the  public 
works.— (yKeUy  v.  Gregg^  Jon.  &  Car.  76.  ^^E.E.) 

5.  A  landlord  filed  against  his  immediate 
tenant  a  bill  to  restrain  him  from  cutting 
tmrf  for  sale  on  a  yaluable  bog  appurtenant  to 
the  demised  lands.  The  tenant's  onswer  stated, 
that  he  had  not  ever  by  himself  l>een  in  actual 
occupation  of  any  part  of  the  lands ;  thai  he 
had  not  by  himself  or  any  agent  committed 
the  waste  charged ;  and  that,  if  his  sub-te- 
nants had  cut  turf  for  sale  or  otherwise,  he 
was  unable  to  restrain  theui  from  so  doing,  an 
the  practice  had  existed  before  the  land-j  came 
into  his  possession.  It  did  not  appear  whether 
these  were  tenants  merely  from  year  to  year, 
or  had  any  greater  interest.  Held^  that  the 
injunction  coidd  not  issue,  as  the  tenant><  were 
not  before  the  Court. — LordNorhuty  v.  Ail^ne, 
lDr.&WaL887.    (C.) 

6.  A.,  holding  meadows  and  pasture  lands 
nnder  a  lease  for  lives  renewable  for  erer,  de- 
mised part  of  the  premises  to  B.  for  a  similar 
term,  with  a  covenant  to  keep  and  deliver  up 
the  premises  in  tenantable  order,  &c.,  and  with 
a  power  of  surrender  at  the  end  of  every  three 
Tears.  B.  assigned  his  interest.  His  assignees 
being  about  to  cbnyert  the  premises  into  a 
public  cemetery,  A's  representatives  obtained 
an  injunction  to  prevent  them. 

SembU — At  common  law,  the  proposed  alter- 
ation would  amount  to  waste. — Hunt  y.  .firot^ne, 
S.  &Sc.  179.    (R.) 

7.  The  Court  will  not  entertain  a  motion 
for  an  injunction,  in  the  nature  of  a  writ  of 
estrepement,  to  restrain  waste,  unless  the  title 
is  clear.^Zxncs  t.  Luceg^  1  L  £.  R.  98.  (B.) 


8.  Ptfs.  filed  a  btil  for  an  injonetion  to  re- 
strain deft.,  their  tenant,  from  breaking  up 
ancient  meadows  and  pasture  lands  (waiying 
penalties),  and  praying  compensation  for  the 
waste  already  none.  It  appeared  that  deft^ 
when  he  proposed  to  take  the  lands,  apprised 
ptfs.  that  he  wanted  them  for  a  tillage  farm ; 
and  that  the  draft  lease,  prepared  by  ptf .'s  at- 
torney, when  read  in  the  presence  of  ptfs.  and 
deft.,  contained  a  clause  restraining  tillage 
within  certain  limits;  that  deft,  refused  to 
agree  thereto ;  and  that  ptfs.  consented  that 
it  should  be  struck  out.  Accordingly,  the 
lease  did  not  contain  any  clause  respecting 
tillage.  Held,  that  the  injunction  should  be 
refuMd;  ptfs.  to  proceed  at  law  as  they  might 
be  adyised.- 5Aei0y.  Weir,  1  L  £.  R.  218.  (R.) 

9.  A  lessee  covenanted  not  to  sub-let  with- 
out consent  *Mn  writing,  or  that  he  should 
forfeit  and  pay  the  additional  rent  of  £50  per 
annum ;"  and  also  not  to  cut  more  turf  than 
should  be  sufficient  for  the  consumption  of 
himself,  his  executors,  &C.,  on  the  demised 
premises,  without  the  consent  in  writing,  **  or 
that  he,  &c.,  should  forfeit  and  pay  the  addi- 
tional rent  of  £10  for  every  acre  which  should 
be  cut  or  made  into  turf."  The  lessee's  repre- 
sentative sub-let  without  consent.  Ever  since 
then  the  additional  rent  of  £50  had  been  re- 
g^arly  paid  and  receiyed.  The  lessor's  repre- 
sentatives lately  filed  a  bill  against  the  lessee's 
representatives  and  their  under-tenants  for 
an  account,  and  for  an  injunction,  in  the 
nature  of  a  writ  of  estrepement;  and  now 
moved  that  deft,  be  restrained  from  selling 
turf  off  the  lands ;  from  burning  turf  for  ma- 
nure; from  cutting  the  reclaimed  meadow- 
land  |into  turf ;  and  from  cutting  more  turf 
than  the  original  lease  permitted,  namely, 
only  a  sufficiency  for  the  use  of  one  family. 
HM,  that  an  injunction  should  be  granted 
until  the  hearing,  to  restrain  the  selling  of 
turf,  and  burning  turf  for  manure ;  and  also 
the  cutting  the  reclaimed  meadow-land ;  but 
refused  to  restrain  the  under-tenants  from 
cutting  sufficient  turf  fer  their  own  consump- 
tion on  the  premises.  The  Court  observed  that 
there  would  be  a  serious  question  at  the  httx* 
ing.—MaxweU  y.  MitdieO,  1  I.  E.  R.  859.    (B.) 

10.  When  the  relation  of  landlord  and 
tenant  exists  between  parties,  the  Court 
sometimes  interferes  by  injunction  to  restrain 
waste,  though  the  locus  in  quo,  being  the  land- 
lord's property,  is  not  any  part  of  the  demised 
premises.  Unless  that  relation  exists,  the 
Court  will  not  interfere.  Therefore,  when 
waste  on  the  demised  premises  was  conmien- 
ced  during  the  tenancy,  and  continued,  after 
the  tenancy  had  determined,  by  persons  claim- 
ing under  the  late  tenant,  the  Court,  after  the 
determination  of  the  tenancy,  refused  to  grant 
an  injunction. —  Wrixon  y.  tfondrcm,  1  L  £.  R. 
380.    (R.) 

11.  A  bill,  by  the  person  next  in  remainder, 
charged  that  the  tenant  for  life,  who  was  dis- 
punishable of  waste,  and  who  had  power  to 
make  leases  not  dispunishable  of  waste,  had 
demised  a  part  of  the  lands  to  a  third  person. 
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and  that  sach  penon,  in  collusion  with  the 
tenant  for  life^  was  committing  waste,  by 
taming  np,  tilling,  and  burning  the  lana. 
The  deft,  admitted  the  turning  up,  &c.,  but 
stated  it  was  land  which  the  tenant  for  life 
had  reclaimed  and  laid  down  in  grass  thirty 
years  before.  The  Court  refused  to  grant  a 
motion  for  an  injunction. 

Semble — That  such  a  pasture  is  not  ancient 
itfteadow.— i>awM  v.  i>.,  2  I.  £.  R.  414.  (E.E.) 

1.  The  Court  will,  upon  motion  by  the  re- 
ceiver, without  a  bill  being  filed,  grant  an 
injunction  to  restrain  tenants  under  the  Court 
from  committing  waste. — Cronin  v.  M'CarthVf 
Fl.  &K.49.    (R.) 

2.  The  Court  may  interfere  at  the  suit  of 
the  Crown  to  restrain  a  bishop  from  wasting 
the  property  of  the  see,  or  at  the  suit  of  the 
patron  of  a  living,  to  restrain  the  incumbent 
from  wastitig  the  glebe-house  or  lands. 

Semble — As  to  the  church  and  church-yard, 
the  Ecclesiastical  Court  having,  ratione  loci, 
the  proper  jurisdiction,  this  Court  has  never 
interfered  to  restrain  the  acts  of  the  incum- 
bent with  respect  to  them. — Earl  of  Fitzwilliam 
v.  Moore,  3  I.  E.  R  616 ;  Fl.  &  K.  287.    (R.) 

8.  A  receiver  was  appointed  over  premises 
held  under  a  lease  containing  a  covenant 
declaring  the  lease  void  in  events  therein 
specified.  A  tenant  held  under  a  sub-lease 
containing  a  like  covenant.  Upon  motion  by 
the  receiver — Helcl,  that  the  tenant  under  the 
sub-lease  should  be  restrained  from  doing  an 
act  whereby  his  lessor's  title  might  be  evicted. 
—Mason  v.  M^  Fl.  &  K.  429.    (R.) 

4.  A  lessee  covenanted  not  to  bum  any 
part  of  the  demised  premises,  under  a  penalty 
of  £10  per  acre,  to  be  recovered  as  the  re- 
served rent,  for  every  acre  so  burned.  HekL, 
that  he  was  not  entitled  to  bum  upon  pay- 
ment of  the  penalty ;  and  that  the  jurisdiction 
of  equity  to  grant  an  ioji^pction  to  restrain 
the  lessee  from  burning,  was  not  ousted  by 
the  imposition  of  the  penalty. 

The  question  in  such  cases  is,  whether  the 
intention  of  the  parties  is,  that  the  deft, 
should  be  at  liberty  to  do  the  act  upon  pay- 
ment of  the  penalty,  or  that  he  should  not  do 
it  under  any  circumstances;  and  the  imposi- 
tion of  the  penalty  is  merely  a  measure  of  the 
punishment  to  be  inflicted  for  doing  it  In 
the  former  case  equity  will  not  grant  an 
injunction,  but  in  the  latter  it  will. — French  v. 
Macale,  2  Dr.  &  War.  269 ;  1  Con.  &  L.  459 ;  4 
I.  E.R.  568.    (C.) 

5.  Injunction  to  restrain  waste  issued  with- 
out bill  filed,  in  a  lunacy  matter,  on  applica- 
tion of  the  receiver. — In  re  Chmnerys,  6  I.  E. 
R.  469  ;  1  Jon.  &  L.  90.    (C.) 

6.  When  irreparable  waste  has  been  com- 
mitted, and  is  about  being  repeated,  the  Court 
will,  without  a  positive  affidavit  of  the  facts, 
grant  a  conditional  order  for  an  injunction; 
and  restrain  the  party  in  the  meantime,  if 
there  be  danger  that  the  waste  will  be  com- 
mitted before  such  affidavit  can  be  procured. 
—Beere  v.  Head,  7 1.  E.  R.  60.    (R.) 


7.  An  affidavit  verifying  bill  for  an  injunction 
to  restrain  waste  oy  Dreakins  up  ancient 
meadow,  should  state  deponent  s  knowledge 
of  the  land  for  a  considerable  period  {semble, 
twenty  years);  and  that  it  had  not  been  in 
tillage  during  that  time. 

Leave  given  to  file  affidavit  to  that  effect. — 
Creagh  v.  Carmichael,  7  I.  E.  R  384.    (E.E.) 

8.  The  Court  will  not  grant  an  injunction 
to  restrain  waste  against  persons  specifically 
who  are  not  parties  def  ts.  to  the  bill ;  but  they 
may  be  restrained  as  workmen  or  servants  of 
the  defts.,  if  they  fill  that  character. — Freeman 
V.  Burke,  7  I.  E.  R  282.    (R) 

9.  Lessees  for  lives  renewable  for  ever, 
without  any  special  circumstances,  will  be 
restrained  from  waste. 

A  demise  of  bog,  eo  nomine,  along  with  other 
lands,  does  not  authorise  the  lessee  to  cut 
turf  for  sale.  Secus,  when  the  bog  has  been 
demised  alone,  or  has  been  always  cut  for 
sale. 

Waste  will  be  restrained  in  Ch.,  although 
the  act  done  may  lead  to  the  improvement  of 
the  land,  if  it  immediately  occasions  any 
damage  to  the  inheritance. 

In  execution  of  an  arrangement  to  pay  in- 
cumbrances, A.,  owner  in  fee,  conveyed  the 
fee-simple  to  B.,  who  re-demised  for  lives 
renewable  for  ever  to  A.,  at  a  rent  equal  to  £6 
per  cent,  on  his  purchase-money,  to  hold  in 
the  same  manner  as  A.  then  held  and  enjoyed 
the  same.  The  lease  contained  the  common 
covenants,  including  one  to  deliver  up  the 
premises  in  repair,  except  casualties  by  fire. 
Held,  that  A.  aid  not  retain  the  rights  of  an 
owner  in  fee  subject  to  the  rent,  but  was 
restrainable  from  committing  waste. — Coppin- 
ger  v.  Gubbins,  9  L  E.  R  304 ;  8  Jon.  &  L.  897. 

(CO 

10.  A  tenant  for  lives  renewable  for  ever, 
having  demised  for  years  part  of  the  lands 
upon  which  there  was  at  the  time  an  open 

?[uarry  (which  he  was  in  the  habit  of  working 
or  sale),  without  any  reservation  or  exception 
in  the  sub-lease — Held,  the  sub-tenant  was  not 
entitled  to  work  the  quarry  for  sale,  and  that 
his  landlord  had  the  right  to  enjoin  him. 
There  is  no  analogy  between  open  quarries 
and  mines. — Mansfield  v.  Crawford,  9  I.  E.  R 
271.    (R) 

11.  A  possessory  bill  was  filed  to  restrain 
the  deft,  from  cutting  turf  for  sale,  on  the 
allegation  that  be  was  tenant  to  the  ptf.  of 
lands  adjoining  the  bog,  with  a  limited  per- 
mission to  cut  turf  for  use  in  the  bog  which 
ptf.  claimed  as  his.  On  the  affidavits  showing 
cause,  the  tenancy  of  the  lands  was  admitted; 
but  it  appeared  that  the  deft,  and  his  prede- 
cessors had  long  claimed  the  disputed  right 
over  the  bog,  the  ptf.'s  title  to  which  was 
vaguely  stated.  In  1807  an  injunction  had 
been  obtained  in  a  similar  suit,  restraining  the 
tenant  from  cutting  turf  at  all.  Held,  that  an 
injunction  could  not  be  obtained  in  this  suit ; 
as,  if  the  tenant  was  a  mere  trespasser,  it  was 
not  sustainable  to  establish  a  disputed  right, 
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there  being  no  triennial  possession,  and  the 
allegation  of  a  limited  permission  conld  not 
be  strengthened  by  the  order  of  1807,  which 
set  op  a  different  claim. 

An  order,  on  showing  cause  against  an 
injunction  obtained  on  a  possessory  bill,  al- 
lowing the  canse  to  stand  over  with  liberty  to 
amend  the  bill  by  putting  in  issue  matter  not 
stated  in  or  exactly  consistent  with  it,  cannot 
be  made,  such  a  motion  being  analogous  to 
the  final  hearing  of  an  ordinary  cause. 

The  rule  as  to  using  supplemental  affidavits 
on  such  motions  considered.  —  CongUton  t. 
Miichell,  12  I.  E.  R.  34.    (C.) 

1.  To  break  up  a  rabbit-warren,  unless  it 
be  a  warren  by  charter  or  prescription,  is  not 
waste  at  Common  Law,  and  the  Court  will 
not  grant  an  injunction  to  prevent  it. 

Qttctre — If  the  warren  be  demised  as  such  ? — 
Lurting  v.  ConUy  1  I.  C.  B.  273 ;  3  I.  Jur.  99. 
(R.) 

2.  When  lands  are  under  the  receiver  of  the 
Court  of  Ch.,  this  Court  is  unwilling  to  grant 
an  injunction  against  waste,  except  the  mat- 
ter appears  to  call  for  an  immediate  remedy. 
When  such  is  not  the  case,  the  application  for 
an  injunction  should  be  made  to  the  Court  of 
Ch.—/»  rt  Brabazouy  4  L  Jur.  100.  (U:.C.) 

8w  A  tenant  held  under  the  Court  by  lease, 
with  the  usual  covenant  to  cultivate  in  a  hns- 
bandlil^e  manner  and  not  to  commit  waste. 
On  a  nK>tion  by  the  receiver  a  conditional 
order  had  been  granted  for  an  injunction  to 
restrain  the  tenant  from  sowing  a  large  quan- 
tity of  flax,  and  from  brealcing  up  grass  land. 
On  motion  to  show  cause,  there  being  contra- 
dictory affidavits  as  to  advantage  or  disad- 
vantage of  the  mode  of  tillage,  the  motion  was 
directed  to  stand  over,  with  liberty  to  the  re- 
ceiver to  bring  an  action  at  law  on  the  cove- 
nant, serving  notice  on  the  parties  interested 
in  the  estate ;  the  tenant  in  the  meantime  to 
have  liberty  to  go  on  with  bis  tillage  at  his 
own  peril. 

A  covenant  to  farm  in  a  husbandlike  manner 
means,  according  to  good  husbandry  in  that 
part  of  the  country ;  and  though  the  Court  has 
a  right  to  interfere  by  injunction,  it  will  not 
do  so  in  a  doubtful  case. — Savage  v.  0* Connor, 
7  I.  Jur.  161.    (R) 

4.  Demise  of  a  part  of  the  lands  of  L., 
together  with  the  bog  in  the  possession  of  the 
lessee,  situate  in  the  bogs  of  L.  and  B.  The 
lessee  was  in  possession  of  part  of  the  bog  of 
R.,  in  which  he  had  cut  turf  for  his  own  con- 
sumption, but  not  for  sale.  'Held,  that  the 
lease  did  not  confer  a  right  to  cut  tuif  for 
sale  on  the  bog  of  R — Fowler  v.  Blakdy,  13  I. 
C.  R.  68.    (B.; 

6.  Suits  for  injunctions  to  restrain  waste, 
when  no  answer  is  filed,  and  the  account 
sought  is  waived,  should  not  be  brought  to  a  | 
hearing  by  the  petitioner,  merely  for  the  pur- 
pose of  getting  his  costs  of  suit. — Harvey  v. 
Ferguson,  15  I.  C.  B.  277.    (C.) 


6.  Suits  for  injunctions  to  restrain  waste 
should  not  be  brought  to  a  hearing  when  no 
account  is  sought,  or  the  account  is  waived,  if 
an  injunction  has  been  obtained,  and  the  right 
to  continue  it  is  not  disputed.  If,  however, 
the  respondent's  conduct  forces  the  case  to  a 
hearing,  the  petitioner  will,  if  successful,  be 
entitled  to  his  costs  of  suit. 

Semble — In  such  suits,  when  no  account  is 
sought,  the  petitioner  should  call  by  notice 
upon  the  respondent  to  state  whether  he  dis- 
putes the  right  to  have  the  injunction  con- 
tinued.—X>tinMintf  V.  Dunne,  15  L  C.  B.  278. 
(C.)  

XL VI.  24.  In  Pamership  Matters. 

7.  When  a  covenant  is,  not  to  do  a  parti- 
cular act,  and  a  penalty  or  forfeiture  is  an- 
nexed to  the  doing  of  that  act,  that  does  not 
authorise  the  covenantor  to  commit  the  act. 
Before  the  act  is  done,  the  Court  will  restrain 
him  by  injunction  from  doing  it.  If  the  act 
has  been  done,  the  penalty  must  be  paid,  and 
the  amount  is  unimportant. — French  v.  MacalOf 
4  L  £.  B.  573:  2  Dr.  &  War.  269 ;  1  Con.  &  L. 
459.    (C.) 

8.  A.,  a  shareholder  in  the  A.  and  C.  Bank 
of  Ireland,  sold,  in  1837,  bis  shares  to  the 
Company,  who  paid  him  therefor,  and  entered 
the  sale  in  their  books.  The  printed  deed 
of  transfer  reauired  by  law  was  filled  up  and 
executed  by  the  ptf.,  but  not  by  any  of  the 
trustees  of  the  bank,  and  no  memorial  of 
transfer  was  executed.  In  the  register  filed 
in  Nov.  1837,  A.'s  name  appeared  as  having 
ceased  to  be  a  partner,  and  his  name  was 
omitted  in  the  annual  register  of  shareholders 
filed  in  the  years  1838,  ^39,  '40,  *41,  and  *42. 
In  1843  A.*s  name  was  replaced  on  the  register 
of  shareholders,  in  pursuance,  as  alleged  by  A^ 
of  a  fraudulent  arrangement  between  the  bank 
and  B.,  a  creditor  on  foot  of  debentures  issued 
subsequent  to  1837,  in  order  to  make  A.  liable. 
B.  having  obtained  judgment  against  the  bank 
on  plea  of  confession,  in  an  action  on  the 
debentures,  sued  out  a  sci.fa,  thereon  against 
A.  as  a  shareholder.  The  Court  granted  an 
injunction  until  answer,  to  restrain  B.  from 
proceeding  at  law  against  A.  upon  the  sci.fa^ 
and  to  restrain  the  bank  from  placing  A.*8 
name  as  a  shareholder  on  the  next  ensuing 
annual  register. — Taylor  v.  Hughes,  6  I.  £.  B. 
480.    (R) 

9.  The  managing  partner  of  a  concern  is 
not  entitled  to  an  allowance  for  carrying  on 
the  partnership  trade,  when  there  is  neither 
contract  between  the  partners  nor  a  custom 
of  the  trade  to  authorise  such  allowance. 

A  partner,  who  has  received  his  share  of  the 
assets,  has  no  equity  to  insist  that  the  share 
belonging  to  his  co-partner  shall  be  impounded 
to  answer  outstanding  demands  against  the 
firm,  unless  he  brings  his  own  share  into  Court 
for  the  same  purpose. 

The  bill  prayed  an  account  of  the  partnership 
property,  an  injunction  to  restrain  the  defti, 
the  managing  partner,  from  interfering  with 
the  assets,  and  a  receiver.    The  Court,  upon 
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motion,  granted  the  injonctionf  and  ordered  a 
receiver  to  be  appointed.  This  order  was 
varied,  so  far  as  it  restrained  the  deft,  from 
collecting  the  assets,  and  as  to  the  appoint- 
ment of  a  receiver ;  upon  the  deft,  entering 
into  security  by  recognizance  conditioned  to 
abide  the  order  of  the  Court  touching  the 
partnership  property.  The  deft,  having  called 
in  and  converted  into  money  a  large  portion 
of  the  partnership  assets,  the  ptf.  moved  that 
the  deft,  should  lodge  the  amount  in  bank. 
This  motion  was  resisted  by  the  deft.,  and  was 
refused  vdth  costs.  A  similar  motion  having 
been  made,  founded  upon  the  discharge  of  the 
deft.,  filed  under  the  decree  to  account,  the 
deft,  made  an  affidavit  to  resist  the  motion, 

?1ving  an  uncandid  statement  of  the  assets, 
t  afterwards  appeared  by  the  report,  that, 
when  the  first  motion  was  made,  the  deft,  had 
in  his  hands  money,  the  produce  of  the  part- 
nership assets,  exceeding  the  amount  of  the 
ptf.'s  share.  The  deft,  was  decreed  to  pay 
interest  upon  the  amount  of  the  ptf.'s  share 
from  the  time  he  had  it  in  his  possession,  until 
paid,  at  the  rate  of  £5  per  cent. — Eutcheson 
T.  Smith,  5  I.  E.  R.  117.    (E.E.) 

I.  A,  B.,  C,  and  D.  were  owners  of  the 
ship  E.,  and  entered  into  a  contract  with  R, 
that  the  owners  of  the  E.,  so  long  as  she  or  any 
vessel  supplying  her  place,  remained  on  the 
W.  line,  should  pay  him  one-sixth  of  the  net 
profits;  and  that  R  should  support  the  in- 
terest of  the  E.  and  her  owners,  and  any  ves- 
sel supplying  her  place  on  the  W.  line,  and 
not  connect  himself  with  anv  opposing  party. 

The  agreement  provided  for  the  withdrawal 
of  the  E.,  and  concluded : — **  In  which  case 
the  interest  of  the  station  reverts  to  R ;  and 
we  pledge  ourselves  not  to  directly  or  in- 
directly connect  ourselves  with  any  party  in- 
juring his  interest  in  the  said  line.*'  The  agree- 
ment was  signed  by  A.,  B.,  C,  D.,  and  R 

D.  retired  from  the  firm,  and  I.,  G.,  and  H. 
became  members  of  it.  The  M.  was  substi- 
tuted for  the  E. ;  and  K.  became  a  member  of 
the  firm,  against  the  wish  of  R  Held,  that 
that  agreement  eould  not  be  specifically  en- 
forced against  R  by  the  new  firm ;  and  that 
R  could  not  be  restrained,  at  suit  of  the  new 
firm,  from  working  an  opposition  on  the  line 
to  the  'i/L.-^Grantham  v.  UedmoncL  8  I.  C.  R. 
449.    (C.) 


XLVL  25.  Aaairut  Assuming^  or  Using  the  same 
Tracle'marks,  Names,  ffc, 

2.  In  granting  injunctions  to  prevent  the 
infringement  of  trade-marks,  the  Court  ex- 
ercises its  jurisdiction  in  aid  of  Courts  of 
Law,  t.  e.,  when  an  action  could  be  maintained 
in  a  Court  of  Law.  It  does  not  exercise  an 
independent  jurisdiction.— Foot  v.  Lea,  18  I. 
E.R484.    (R) 

8.  A  firm,  having  adopted  the  letters  "LX." 
to  denote  a  peculiar  quality  of  whiskey  sold 
by  them,  acquired  an  exclusive  right  to  the 
use  of  those  letters  as  a  trade-man^  though 
they  were  always  preceded  by  the  name  of  the 
firm  upon  the  labels  issued  by  it. 


In  order  to  prove  acquiescence  by  a  firm  in 
the  piratical  use  of  their  trade-mark,  know- 
ledge of  such  use  must  be  proved.  That  is 
not  accomplished  by  proof  of  the  publication 
of  advertisements  which  would  have  been  an 
invasion  of  the  rights  of  the  firm,  if  these  ad- 
vertisements have  been  issued  not  steadily  or 
uniformly,  but  interchangeably  with  other 
advertisements  in  some  respects  similar,  but 
not  infringing  the  firm's  rights. — Kinahan  v. 
Bolton,  16  L  C.  R  75.    (C.) 

4.  A  partnership  deed  witnessed  that  the 
lands,  mills,  and  machinery,  which  theretofore 
had  belonged  exclusively  to  M.  (one  partner) 
should  remain  his  sole  property,  subject 
during  the  partnership  to  be  used  for  all 
partnership  purposes  ;  and  provided  that  the 
retiring  partners  should,  at  the  end  of  the 
partnership,  be  paid,  by  M.*8  promissory  notes, 
the  value  of  their  respective  shares  in  the 
partnership  stock  and  capitaL  No  mention 
was  made  therein  of  the  good  will,  name  of 
the  firm,  or  trade-marks.  After  eight  years 
the  partnership  was  dissolved.  The  outgoing 
partners  insisted  that  M.  should  pay  them  for 
the  name,  good  will,  and  trade-marks,  at  a 
valuation.  Held,  that  M.  was  entitled  to  the 
name,  &c.,  upon  paying  the  outgoing  partners 
pursuant  to  the  deed ;  but  without  their  being 
separately  valued. 

The  petition,  praying  an  injunction  to 
restrain  M.  from  using  the  name,  &c.,  was 
dismissed  with  costs. — Dickson  v.  M^Master  ff 
Co.,  11 1.  Jur.  N.  8.  202.  (C.)— [Affirmed  by 
the  Court  of  C.  A.  with  this  variation,  that  in 
taking  the  account,  the  good  will  should  be 
valued  separately.] 


XLVL  26.  In  other  Cases, 

5.  A  vicar,  having  granted  an  annuity 
charged  on  his  benefice,  and  being  entitled  to 
compensation  for  tithe  arrears,  under  the  8  & 
4  W\  4,  c.  100,  may  be  restrained  from  receiv- 
ing them  until  answer  put  in  to  a  bill  filed 
against  him  for  raising  the  arrears  of  the  an- 
nuity.—Stannus  v.  Robinson,  H.  &  J.  622.  (E.E.) 

6.  A  mill-stream  broke  through  the  bank 
mearing  of  deft.*s  ground.  The  stream  was 
escaping  into  a  new  channel,  and  irreparable 
injunr  was  apprehended.  Before  appearance, 
the  Court  made  a  conditional  order  to  restrain 
deft,  from  preventing  ptf.,  &c.,  from  repairing 
the  bank  for  the  purpose  of  bringing  the 
stream  back  into  its  proper  channel ;  and  also 
to  restrain  deft,  from  preventing  ptf.  from 
entering  on  that  part  of  the  lands  in  deft.'s 
possession  which  formed  part  of  the  bank  of 
the  stream,  to  repair  the  breach  ;  and  also  to 
restrain  deft,  from  cutting,  &c.,  any  channel 
for  the  water  of  the  said  stream  on  the  lands 
in  his  possession,  whereby  the  water-course 
might  be  diverted  from  ptf .*8  milL  unless  cause 
within  six  dskys.—M'Swiney  v.  Haynes,  1  L  E. 
R822.    (R) 

7.  The  solicitor  of  a  deceased  client,  who 
acted  as  such  for  that  client's  executrix  and 
devisee,  was,  at  their  instance,  restrained 
from  acting    as  tolieitor  for  *a  creditor  in 


984 


[PRACTICE— INJUNCTION.] 


whose  name  he  had  filed  a  hill  to  raise  the 
amoant  of  a  judgment  deht  out  of  the  estate 
of  the  deceasecC  though  that  creditor  had 
been  a  client  of  the  solicitor  before  he  became 
concerned  for  the  deceased ;  and  though  the 
solicitor  contended  that  he  had  been  dis- 
charged ;  and  insisted  that  it  was  not  in  his 
power  to  communicate  anything  injurious  to 
the  estate,  since  all  the  material  facts  and 
documents  had  been,  as  the  solicitor  alleged, 
put  in  issue  by  a  bill  preyiously  filed  by  an- 
other creditor  of  the  deceased. — jBigga  y.  Uead^ 
8.  &  Sc.,  835.    (R.) 

1.  Before  decree  a  receiyer  was  appointed 
oyer  the  assets  of  a  company  formea  under 
the  6  G.  4,  c.  42,  which  had  stopped  payment. 
The  Court  refused  to  restrain  a  creditor  from 
suing  out  execution  under  sec.  18  of  that  Act 
against  the  shareholders,  upon  a  judgment 
obtained  against  the  company. — Ache$on  y. 
Hodgts,  Fl.  Sl  K.  871.    (B.) 

2.  The  Court  deals  with  its  tenants  as  te- 
nants at  will.  When  a  tenant  has  been  let 
into  possession  under  the  Court  for  seyen 
years,  or  pending  the  cause,  the  Court  will 
not  grant  an  injunction  to  dispossess  him, 
without  an  affidaylt  respecting  the  state  of 
his  crops.— 0*Conn«ff  y.  O'Cailaghan,  8  I.  £.  R. 
199 ;  Long.  &  T.  157.    (E.E.) 

3.  An  injunction  was  granted  to  restrain 
an  archbishop  from  collating,  by  way  of  lapse, 
to  a  deanery,  pending  a  suit  in  the  Consis- 
torial  Court,  respecting  the  presentment  by 
the  Chapter. 

The  Ecclesiastical  Court  is  the  proper  juris- 
diction to  apply  to  in  case  of  injury  done  by 
the  incumbent  to  the  church ;  and  as  it  sup- 
plies a  complete  remedy,  this  Court  will  not 
interfere.— Z)a/yy.  ArcMp.  of  Dublin,  Fl.  &  K. 
268.    (R.) 

4.  An  application  for  an  injunction  to  put 
out  of  possession  a  tenant  under  the  Court, 
the  cause  haying  suddenly  terminated,  must 
be  on  notice  to  the  tenant,  who  is  in  the  na- 
ture of  a  tenant  at  will,  and  is  entitled  to 
emblements. — 0* Connor y,  0*CaUaghan,  8  I.E. 
R  199.    (E.E.) 

5.  Inlunction  granted,  upon  the  application 
of  the  receiyer,  to  restrain  one  tenant  of  the 
estate  from  quarrying  upon  a  private  road, 
part  of  the  premis'es,  which  was  common  to 
all  the  tenants. — Dorman  y.  Z).,  8  I.  E.  R  885. 
(E.E.) 

6.  Application  by  a  parishioner  for  an  in- 
junction to  restrain  a  rector  from  encroaching 
upon  the  church-yard  and  parish  burial- 
ground,  without  any  faculty  or  license  from 
the  orainary  for  that  purpose,  by  building  a 
schoolhouse  thereon,  refused;  it  appearing, 
that  although  no  faculty  had  been  formal^ 
obtained,  the  bishop  was,  in  fact,  a  consenting 
party;  and  that  from  the  condition  of  the 

S reposed  site,  no  irreparable  injury  could  be 
one.;  the  Ecclesiastical  Court  baying  the  pro- 


per authority,  ratione  ibct,  to  haye  the  building 
remoyed,  if  unlawfully  erected,  and  to  punish 
the  person  guilty  of  erecting  it. — EarlofFitz- 
wHtiam  y.  ifoore,  8  I.  E.  R  615  ;  FL  &  K.  287. 
(R) 

7.  The  Court  would  restrain  the  further 
prosecution  of  a  suit  instituted  in  the  name 
of  an  infant,  if  not  likely  to  be  for  his  benefit. 
If  the  next  friend  be  the  mere  nominee  and 
creature  of  his  solicitor,  or  haye  interests  ad- 
verse to  the  infants,  the  Court  will  remove 
him  and  appoint  a  new  one ;  or  if  the  next 
friend's  solicitor  be  so  identified  with  adverse 
interests  as  to  render  it  impossible  or  doubt- 
ful that  he  could  consistently  prosecute  the 
infant's  suit  with  seal ;  the  Court  will  restrain 
him  from  acting,  and  require  a  new  solicitor 
to  be  appointed. — Momson  v.  BtU,  5  L  £.  R 
854.    (R.) 

8.  A.,  having  become  tenant  under  the 
Court  in  trust  for  B.,  afterwards  denied  the 
trust.  Motion,  for  an  injunction  to  put  the 
c.  q,  t,  into  possession,  refused,  with  costs. — 
Confers  v.  Crosbie,  8  L  E.  R  519.    (E.E.) 

9.  When  an  injunction  or  receiver  is  prayed 
by  the  bill,  the  defts.  who  are  interested  in 
resisting  the  motion  are  entitled  to  the  costs 
of  two  briefs  on  the  filing  of  their  answers ; 
but  the  ptf.  is  not  entitled  to  the  costs  of 
briefs  unless  he  has  moved  or  served  a  bona 
fidt  notice  of  motion,  or  unless  some  act  had 
been  done  by  the  deift.,  after  the  briefs  were 
bona  fidB  made,  which  rendered  the  motion  of 
service  of  notice  unnecessary. 

The  bill  prayed  an  injunction.  Upon  the 
coming  in  of  the  answer  the  solicitor  prepared 
two  briefs  for  the  injunction  motion.  The 
suit  was  compromised  before  the  briefs  were 
given  out  or  notice  of  motion  served.  Hddt 
that  the  ptf.  was  not  entitled  to  the  costs  of 
the  briers  against  the  deft. — Broadbtnt  v. 
Hughes,  10  I.  E.  R.  65.    (R.) 

10.  An  injunction  was  refused  on  a  bill,  as  a 
bill  of  relief,  because  it  stated  facts  amount- 
ing to  a  defence  at  law,  or  a  bill  of  discovery, 
because  it  prayed  relief  which  ptf.  could  not 
waive. — Anderson  v.  DowUng,  11  L  E.  R  590. 
(B.) 

11.  The  costs  of  an  injunction  motion  in  a 
possessory  suit  were  given  to  the  ptfs.,  the 
cause  being  disallowed.  The  rule,  that  the 
ptf.  in  such  suits  is  not  entitled  to  costs,  ap- 
plying only  to  the  costs  of  the  suit. — Coppin- 
ger  v.  Carnegie,  1 1.  Jur.  27.    (R) 

12.  When  a  person  put  into  possession  of  a 
gate-house  as  caretaker,  refused  to  give  up 
possession,  the  Court,  for  the  purpose  of  try- 
ing if  such  a  bill  could  be  sustained,  granted 
a  conditional  order  for  an  injunction. — Moore 
y.  Marsh,  1 1.  Jur.  42.    (R) 

18.  A  possessory  bill  was  filed  to  restrain 
the  deft,  from  cutting  turf  for  sale.  The  bill 
alleged  that  he  was  the  ptf  .*s  tenant  of  lands 
adjoining  the  bog,  whicn  the  ptf.  claimed  as 
his.    The  affidavits  showing  caoae  admitted 
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the  tenancy;  bnt  proved  that  the  deft,  and 
his  predecessors  had  long  claimed  the  dls- 
pnted  right  over  the  bog ;  the  ptf/s  title  to 
which  was  vaguely  stated.  In  a  former  like 
suit,  there  had  been  obtained  an  injunction 
restraining  the  tenant  from  cutting  turf  at  aU. 
Held,  that  the  injunction  could  not  be  granted, 
since,  if  the  tenant  was  a  mere  trespasser, 
this  suit  was  not  sustainable  to  establish  a 
disputed  right ;  there  being  no  triennial  pos- 
session, and  because  the  allegation  of  a  limi- 
ted permission  could  not  be  strengthened  by 
the  order  in  the  former  suit,  which  set  up  a 
different  clAim.—CongUton  v.  Mitchell,  12  I.  E. 
K.34.    (C.) 

1.  Leases  were  made  by  the  Court  for  a 
term  of  seven  years,  pending  a  suit.  Before 
its  termination  the  receiver  was  discharged, 
and  a  large  annuitant  put  into  possession. 
The  Court  refused  to  break  the  leases,  or 
ffrant  an  injunction  to  put  out  the  tenants. — 
Walcott  V.  Condon,  5  I.  Jur.  141.    (C.) 

2.  The  Court  will  grant  an  ad  interim  in- 
junction to  restrain  a  Ry.  Co.  from  carrying 
out,  without  parliamentary  sanction,  a  con- 
tract to  purcnase  a  Canal  Company's  pro- 
perty, when  that  purchase  would  create  a 
monopoly. 

An  injunction  will  not  be  granted  to  re- 
strain a  company  from  applying  to  parliament 
for  an  Act  to  enlarge  their  powers,  or  to  sanc- 
tion an  agreement  with  any  other  company ; 
but  will  be  granted  to  restrain  them  from 
using  the  company's  funds  to  defray  the  ex- 
penses of  prosecuting  such  an  application, 
when  a  monopoly  is  likely  to  be  thereby 
created.— Jf*i)cmiv//  v.  M.  Gt.  W,  Ry,  Co,; 
McDonnell  y,  Gd,  Canal  Co,,  5  I.  Jur.  186.  ^R.) 

8.  A  party  obtained  a  decree  against  a  cor- 
poration. The  decree  not  being  obeved,  a 
sequestration  issued,  under  which  chattels 
were  seized,  which  had  been  purchased  with 
funds,  raised  under  a  local  Act,  for  the  pur- 
pose of  carrying  its  provisions  into  effect. 
The  Court  refused  to  grant  an  injunction  to 
compel  the  sequestrators  to  restore  the  chat- 
tels to  the  corporation ;  and  to  restrain  them 
from  proceeding  to  seize  the  rents  of  real 
property  purchased  under  the  same  local  Act. 
— Aey/anrfv.  Th^  Corpn.  of  Belfast,  2  I.  Jur. 
N.  S.  150.    (R.) 

4.  A  tenant  for  seven  years,  pending  a 
cause,  cropped  lands,  after  they  were  pur- 
chased, but  before  the  purchaser  got  the  in- 
junction to  put  him  into  possession.  The 
purchaser  went  into  possession.  The  Court 
granted  an  injunction  to  restrain  the  pur- 
chaser from  interfering  with  the  tenant  in 
saving  the  crops,  upon  the  terms  of  the  te- 
nant undertaking  to  abide  by  any  order  to  be 
made  as  to  brining  into  Court  the  amount  of 
rent  doe  up  to  the  end  of  the  current  year 
of  the  tenancy,  or  the  amount  for  which  the 
crops  might  be  sold,  or  as  to  the  crops  them- 
selves.—^VofUMFOii  V.  Seaver,  8  I.  Jur.  N.  S. 
439.    (R.) 


5.  A  principal  made  to  his  agent  two  leases, 
which  the  Court  set  aside.  The  agent  sub- 
leased part  of  the  lands  to  two  tenants.  One 
sub-lease  was  made  before,  and  the  other  after 
the  filing  of  the  cause  petition,  impeacbine 
the  original  leases  ;  which  was  not  registered 
as  a  lis  pendens,  nor  was  any  notice  of  it  served 
on  the  sub-tenants.  The  Court  refused  an 
injunction  to  dispossess  them,  and  put  the 
petitioner's  representative  into  possession ; 
but  directed  the  motion  to  stand  over  to  let 
a  supplemental  petition  be  filed  against  the 
sub- tenants. — Geoghegan  v.  Blackstodi,  6 1.  Jur. 
N.  S.28.    (R.) 


XL VII.  Inquest  qeneballt.     See  Lunact, 

IV. 


XLvln.  Inspbotion  of  Debos,  &o.  See 
Bankruptgt,  X— Practicb,  LXXVI, 
Production  of  Deeds. 

ISee  81st  G.  O.  of  1851 ;  4th  G.  O.  of  Nov. 
1852  :  Ch.  (Ir.)  Act  1867,  sec.  71.] 

5.  In  Feb.  1886  was  filed  a  bill  for  specific 
performance  of  an  agreement  for  a  lease.  The 
answer,  filed  in  the  same  year,  insisted  that 
the  contract  could  not  be  performed,  since  it 
exceeded  the  leasing  power.  The  answer  also 
set  out  two  settlements  of  the  estate,  to  which, 
when  produced,  the  deft,  craved  leave  to  refer; 
but  did  not  admit  that  they  were  in  his  posses- 
sion. No  exception  was  taken  to  the  answer. 
Issue  having  been  joined,  deft,  served  notice 
on  ptf.,  in  1887,  requiring  him  to  admit  one  of 
the  settlements,  which  then  lay  at  his  solici- 
tor's office  for  inspection.  Alter  several  wit- 
nesses had  been  examined,  ptf.  moved  for 
liberty  to  inspect  the  two  deeds  relied  on  in 
the  answer ;  or,  if  necessary,  to  amend  his  bill, 
in  order  to  procure  from  deft,  sufficient  ad- 
missions that  the  deeds  were  in  his  possession. 
The  motion  was  refused  with  costs.  The  ptf., 
if  he  wished  to  raise  the  question  touching  his 
right  to  inspect  the  deeds,  should  have  ex- 
cepted to  the  answer,  because  it  did  not  admit 
that  they  were  in  deft.'s  possession. — 0*ConneU 
Denny,  2  L  £.  R.  246.    (R.) 

6.  Purchasers  of  an  estate,  sold  in  several 
lots  under  a  decree,  reauired  to  compare 
with  the  original  deeds  loaged  in  the  Master's 
office,  for  the  purposes  of  the  sale,  the  copies 
furnished  to  them,  along  with  the  abstract  of 
title.  The  Court  ordered  that  the  deeds  should 
be  handed  over  to  ptf.'s  solicitor,  he  under- 
taking to  re-lodge  them  after  making  the  com- 

Earison ;  and  that  he  should  produce  them  in 
is  office  to  the  several  purchasers'  solicitors, 
and  permit  them  to  compare  these  deeds  with 
the  copies  furnished,  or  to  be  furnished,  to 
them,— Reynolds  v.  R,,  6  I.  E.  R.  75.    (R.) 

7.  Defts.,  by  their  answer,  admitted  that 
two  deeds  were  in  their  possession;  stated 
them  partly ;  and  referred  to  them,  when  pro- 
duced, for  greater  certaintv.  On  motion — 
Held,  that  defts.  were  bound  to  produce  the 
dee^  for  ptf.'s  inspection. — Ihtndas  v.  BlaJbe, 
9  I.  £.  R.  640.    (R.) ;  10  L  £.  R.  260.    (C.) 
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XLEL  Ikspbchoiv,  Obdbr  for.    See  Prac- 
tice, Production  of  Deeds. 

1.  A  deft,  set  forth  in  his  answer  as  matter 
of  defence  (it  seemed  at  full  length),  two  do- 
cuments not  alladed  to  in  the  bill,  which  docu- 
ments would,  if  correctly  stated,  defeat  the 
ptf.*s  title ;  and  referred  to  them  thus : — "  As 
by  said  respective  articles  or  instruments,  in 
the  potsession  of  this  deft,y  and  ready  to  be  pro- 
duced and  proved,  may  more  fully  and  at 
large  appear."  Hdd,  that  the  ptf .  was  entitled 
to  inspect  them.—P/ujwp^-e  t.  O'DeU,  4  L  £.  B. 
602 ;  Fl.  &  K.  589.    (R.) 

2.  The  Court  will  order  the  inspection  of 
documents  in  the  hands  of  the  agent  of  the 
commission — if  those  documents  had  existence 
prior  to  the  bankruptcy,  and  if  the  party  ap- 
plying shows  that  an  injustice  would  be  done 
to  him  if  he  were  not  permitted  to  examine 
them ; — and  will  direct  copies  to  be  furnished 
by  the  agent  of  the  Commission  to  the  party 
requiring  them,  upon  payment  of  reasonable 
fees.— /n  re  Edmonds,  2  I.  Jur.  280.    (B.) 


Insufficiekct.    See  Practice,  Master,  Re- 
ference TO,  &c. — pRAcncB,  Answer. 


L.  Interlocutort  Order. 


Interpleader.  See  Pleading,  Bill — Prac- 
tice, Bill  of  Interpleader — Practice, 
Eyidencb — Practice,  Costs — Practice, 
Payment  into  Court. 


LI.  Interrogatories. 

Touching  Demurrer  to  Interrogatories  —  See 
Practice,  Evidence. 

r^ee  30  &  81  Tic,  c.  44,  ss.  61,  72,  87,  188  : 
G.  O.  (1867),  41-45.] 

8.  Semble — ^Where  a  bill  is  demurrable  in 
substance,  by  reason  of  a  total  want  of  setting 
out  of  title  to  the  relief  prayed,  the  36th  and 
79th  G.  O.  enable  a  deft,  to  decline  or  omit 
answering  any  interrogatory  relating  to  mat- 
ters connected  with  the  relief  prayed,  or  the 
title  to  it. 

Quoare — Whether  in  such  case  deft,  might  so 
decline  answering  other  parts  of  the  bill ;  and 
whether,  if  a  bill  be  demurrable  on  ani/  grounds, 
he  may  so  decline,  according  to  the  decisions 
of  Wigram,  V.  C,  In  Tippina  v.  Clarke,  2  Hare, 
883,  and  Drake  t.  />.,  2  Hare,  647 ;  Kave  v. 
Wall,  4  Hare,  l27.—RusseU  v.  Beakeu,  8  I.  E. 
R.659.    (B.) 

4.  Interrogatories  having  been  annexed  to 
a  cause  petition  without  the  leave  of  the 
Court,  an  order  was  made  that  they  should  be 
allowed  tb  stand,  reserving  the  costs  occa- 
sioned by  them  nntil  the  hearing  of  the  cause. 
0*3/(1%  V.  Denny,  1 1.  C.  R.  118.    (R) 

5.  A  motion  for  liberty  to  examine  wit- 
nesses upon  interrogatories,  before  the  hearing 
of  a  cause  petition,  and  that  a  commission 
should  issue  for  that  purpose,  was  grounded  on 


the  petitioner's  solicitor's  affldavit,  stating 
that  A.  and  other  vn-named  persons,  when 
applied  to,  declined  to  volunteer  evidence  by 
making  affidavits  in  the  case,  but  that  de- 
ponent was  persuaded  that  they  would  attend 
for  examination  upon  interrogatories.  It 
stated  further  that  some  tm-named  witnesses 
resided  in  England ;  that  a  commission  would 
therefore  be  requisite ;  and  that  the  deponent 
wa^  advised  that  their  evidence  was  material 
and  necessary  to  the  petitioner's  case.  Motion 
refused,  with  costs  ;  the  affidavit  being  vague 
and  unsatisfactory.— [G/b*codfc  v.  Ross,  1 1.  C. 
R.  50,  57;  UatcheU  v.  EggUso,  1  I.  C.  B.  216, 
222,  followed.] —iSTtncww  v.  Lindsau,  2  I.  C. 
B.23.     CC.) 

6.  Applications  for  liberty  to  file  interroga- 
tories must  be  upon  notice.— Ab/an  v.  Drinan, 
7  I.  Jur.  267.    (tL) 


Ln.  Intituling  Pleadings. 

7.  Depositions  wrongly  intituled  cannot  be 
read:  but  the  party  who  seeks  to  use  them 
will  be  permitted  to  have  them  re-swom,  upon 
terms.— (yiTarav.  Creagh,  2  I.  E.  R.  419.  (E. 
E.) 

8.  A  deft,  cannot  vary  the  title  of  the  cause 
in  a  notice  or  affidavit  used  upon  a  motion  in 
the  cause. — M^Kieman  v.  Keman,  4  I.  E.  B. 
276.    (R.) 

9.  When  an  application  is  made  to  extend 
a  receiver  from  one  cause  to  another,  the 
notice  of  motion  and  affidavit  should  be  inti- 
tuled in  both  causes. — Tenant  v.  Watson^  4  I. 
E.  R.  700.    CE.E.) 

10.  It  is  not  necessary  to  intitule  a  petition 
in  the  matter  of  the  Act  of  Parliament  under 
which  it  is  presented.  If  the  petition  be 
intituled  in  the  matter  of  a  wrong  Act  of 
Parliament,  and  the  Court  can  see,  from  the 
matter  of  the  petition  itself,  that  it  has  juris- 
diction to  make  the  order  praved,  -under  the 
authority  of  a  public  statute,  the  reference  to 
the  Act  in  the  title  will  be  rejected  as  sur- 
plusage.— Hunter  v.  Edmonds,  6  I.  £.  R.  123. 
(E.E.) 

11.  It  is  not  necessary  that  the  petition  or 
other  proceedings  under  the  Judgment  Credi- 
tors Acts,  should  be  intituled  as  of  those  Acts. 
—Nagle  v.  Creagh,  6  L  E.  R.  265.    (R) 

12.  The  Court  will  not  make  an  order  on  a 
petition,  presented  under  an  Act  of  Parlia- 
ment, unless  the  petition  be  intituled  in  tiie 
matter  of  the  proper  Act.  —  In  re  French,  8 
I.  E.  R.  96 ;  2  Jon.  &  L.  243.    (C.) 


LII.*  Irregularitt. 

1.  What  constitutes  it,  generally, 

2.  lu  Effect. 
8.  Waiver  of 
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UL*  1.  What  ccnutitutea  Irregularity^  qeneraOy. 

1.  If  the  bill  be  amended,  and  notice  giTen 
that  the  ptf.  does  not  require  an  answer  to 
the  amendments,  the  deft.,  if  he  desires  to 
answer  them,  mast  do  so  within  the  time 
allowed  for  answering  when  an  answer  is 
required. 

In  snch  a  case,  the  ptf.  acts  irregularly 
in  filing  a  replication  before  he  has  retumea 
to  the  deft,  his  copy  of  the  bill  amended.  An 
answer  filed  after  such  a  replication  is  irre- 
gular. 

If  the  deft,  is  entitled  to  answer  amend- 
ments made'after  his  former  answer,  he  may 
answer  fully  the  case  made  by  the  original 
bill.--Ca/Acar/  y.  Hewson,  H.  &  J.  640.   (E.E.) 

2.  In  an  interpleader  suit,  the  ptf.  obtained 
an  injunction  against  proceedings  at  law, 
upon  the  terms  of  paying  into  Court  the 
rent  claimed.  One  deft,  answered ;  and,  be- 
fore the  other  answered  (there  being  process 
against  him),  entered  a  conditional  rule  to 
dissolve  the  injunction.  Heldj  that  the  rule 
was  irregular. — Swanston  y.  Simpson,  Jo.  & 
Car.  188.    (E.E.) 

8.  Service  of  the  month's  notice  to  answer 
under  the  25th  G.  O.,  is  irregular,  if  no  pro- 
ceeding has  been  taken  in  the  cause  for  more 
than  twelve  months. 

A  formal  amendment  of  the  bill  is  not  a 
proceeding  which  will  keep  alive  a  cause 
which  is  out  of  Court  until  service  of  sub- 
poena to  elect. 

A  plaintiff  seeking  a  decree  pro  confesso, 
under  the  45th  Q.  O.,  must  be  prepared  to 
show  that  all  his  previous  proceedings  were 
perfectly  regular. — Toumsena  v.  Newenham,  S. 
&Sc.  700.    (R.) 

4.  On  the  ISth  May,  a  report,  finding  that 
the  answer  to  an  injunction  bill  to  stay  pro- 
ceedings at  law  was  prolix  in  certain  pas- 
sages, was  sent  back  to  the  office  to  be 
reviewed,  with  directions  to  include  therein 
other  passages  also  as  prolix.  On  the  6th 
June,  the  amended  report  was  confirmed,  and 
on  the  same  day  was  obtained  an  order  to 
expunge  the  prolixities.  On  the  8th,  deft, 
issued  and  served  a  conditional  order  to  dis- 
solve the  injunction,  on  the  ground  of  having 
answered  the  bill.  On  the  10th,  ptf.  served  a 
notice  cautioning  deft,  against  proceeding 
under  that  order,  and  requiring  hfai  to  vacate 
it.  On  the  12th,  ptf.  Issued  a  summons  to 
attend  before  the  officer  on  the  17th,  to  have 
the  prolixities  expunged.  Ptf.  moved  to  set 
aside  the  conditional  order  to  dissolve  the 
injunction,  as  irregularly  obtained  before  the 
prolix  matter  was  actually  expunged.  Held, 
that  the  motion  should  be  refused  with  costs. 

Semble — ^When  an  answer  is  reported  prolix, 
it  is  not  necessary  to  have  the  prolix  matter 
actually  expunged  before  deft,  obtains  an 
order  to  dissolve  the  injunction  upon  the 
coming  in  of  the  answer. — Barry  v.  Hcariton, 
21.  E.  B.e4.    (E.B.) 


5.  When  objections  have  been  taken  in  the 
office  against  the  Remembrancer's  report,  it  is 
irregular  to  set  down  the  cause  to  be  heard  on 
report  and  merits,  until  the  report  is  con- 
firmed, unless  the  objections  to  the  draft 
report  have  been  allowed,  and  the  report, 
as  signed,  varied  accordingly. — Warren  v. 
Power,  2  L  E.  R  107.    (E.E.) 

6.  Costs  were  decreed  to  be  paid  by  a  ptf. 
to  a  deft.,  who  died  after  the  decree,  but 
before  taxation  of  the  costs.  The  deft.'s 
administrator  issued  a  summons  to  tax.  The 
ptf.'s  solicitor  attended ;  and.  protesting 
against  the  right  to  tax,  reduced  the  items, 
but  did  not  apply  to  the  Court  within  a 
period  fixed  by  the  Master  for  that  purpose. 
Held,  that  a  subpoena,  to  compel  payment  of 
the  taxed  costs,  was  not  irregular. 

If  one  of  several  defts.  dies  after  decree, 
and  the  cause  remains  in  operation  between 
the  ptf.  and  the  other  defts.,  the  right  to 
costs  decreed  to  him  is  not  affected  by  that 
deft.'s  death  before  taxation. — Barry  v.  Sta- 
ire/Z,  8  I.  E.  B.  146.    (C.) 

7.  When  a  necessary  party  is  not  before  tlie 
Court,  a  report  of  good  title,  "the  ptf.  under- 
taking to  file  a  supplemental  bill,  and  obtain 
a  decree  against  such  party"  Is  Irregular. — 
Phmptre  v.  O'DeU,  4  I.  E.  B.  602,  note,    (R.) 

8.  Husband  and  wife  filed  a  bill  respecting 
the  wife's  real  estate.  Husband  died  before 
decree.  Thereupon,  deft,  entered  a  rule  that 
the  widow  should  revive  or  continue  the 
cause  within  ten  days,  or  in  default,  that  the 
bill  be  dismissed  with  costs.  Held,  that  that 
rule  was  irregular,  and  should  be  set  aside 
with  costs.  —  Johnson  v.  Biron,  5  I.  E.  R  154. 

(E.E.; 

9.  The  12th  and  14th  G.  O.  apply  to  sup- 
plemental, as  well  as  to  original  bills;  and 
when  any  such  bill  is  filed  in  violation  of  those 
rules,  it  will  be  taken  off  the  file  of  the  Court. 
—T(mmey  v.  White,  6  I.  E.  R  303.    (R.) 

10.  In  a  cause  in  which  a  minor  is  concerned 
it  is  irregular  and  improper  for  the  parties  or 
their  solicitors  to  enter  into  any  consent, 
without  disclosing  on  its  face  the  fact,  that 
one  of  the  parties  is  a  minor.  A  side-bar 
rule  entered  on  such  a  consent,  on  which  that 
fact  does  not  appear,  Held,  irregular.- GatoAetf 
V.  G.,  8  I.  E.  R.  391.    (E.E.) 

11.  Amendments  after  answer,  and  new  en- 
grossment of  the  bill,  without  leave — Held, 
irregular.— iVb/bn  v.  Ball,  8  I.  E.  R  578.    (R.) 

12.  A  report  of  good  title,  ptf.'s  solicitor 
undertaking  to  procure  a  signature,  is  in- 
formal.— Magawley  v.  Brady,  91.  E.  R  59.  (R) 

18.  The  bill,  by  the  note  at  foot,  required 
one  deft,  to  answer,  though  subpoenas  to 
answer  were  prayed  against  others,  and  the 
interrogating  part  was  not  divided  or  num- 
bered.   Held,  not  irregular  within  G.  O.  12. 

If  the  bill  be  irregular  because  the  interro- 
gating part  is  not  divided  or  numbered,  the 
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proper  conne  U,  to  tiaj  the  proceeding!  ;  but 
not  to  more  to  take  the  bill  off  the  file^ — 
BKme  Y.  ^^  9  L  £.  B.  205.    (B.) 

1.  The  extension  of  a  receirer  in  an  abated 
suit  against  a  tenant  for  life,  after  his  death, 
to  a  salt  bj  a  creditor  on  the  inheritance,  is 
not  irregular. — Moore  t.  Marquis  of  Domegal, 
II  L  KB.  412.    (C.) 

2.  A  bill,  filed  in  1S44,  to  raise  a  sum 
secored  on  a  term  created  bj  a  settlement  of 
1773,  stated  the  proceedings  in  a  salt  of  A.  v. 
B.  by  a  prior  indgment  creditor,  and  prajed 
the  benefit  of  the  decrees  and  accounts  therein ; 
that  the  decrees  might  be  carried  into  exe- 
cution, so  far  as necessairf or  the  ptf .*s relief ; 
and  a  sale  of  the  term.  The  cause  stood  orer 
at  the  hearing,  to  make  two  minors  parties 
by  supplemental  bill.  One  of  them,  X.,  by 
answer,  impeached  the  decrees  in  the  suit  of 
A.  V.  B.,  and  both  claimed  as  purchasers  for 
Tsiue  under  a  settlement  of  1842,  made  by  W. 
At  the  hearing  of  the  supplemental  cause  in 
June  1847,  ptf.  contended  that  X.  could  not 
impeach  the  decrees,  as  he  claimed  under  W., 
who  had  acquiesced  in  them ;  and  an  order  was 
made  that  the  further  hearing  of  the  cause 
should  stand  oyer,  with  liberty  to  the  ptf.  in 
the  meantime  to  bring  before  the  Court  the 
parties  benefically  interested  in  the  decrees  in 
A.  V.  B.  The  pli.  filed  a  supplemental  bill, 
setting  out  the  whole  of  the  proceedings  in 
A.  V,  B.,  and  the  suit  of  1844  ;  assignments  of 
the  judgment  and  sum  decreed  in  A.  v.  B.  for 
the  benefit  of  W.,  charging  that  W.  and  X.,  and 
the  parties  claiming  under  the  assignment  in 
A.'s  right,  could  not  object  to  hare  the  decrees 
carried  into  execution ;  and  praying  that  they 
miffbt  be  carried  into  execution  against  them, 
and  that  the  ptf.  might  hare  the  benefit 
thereof ;  or,  if  the  Court  should  be  of  opinion 
that  they  could  not  be  carried  into  execution, 
according  to  the  terms  thereof,  with  such 
modification  as  to  the  Court  should  seem 
meet ;  and  that  ptf.*s  claim,  and  all  prior  and 
contemporaneous  charges,  might  be  raised  by 
a  sale  of  the  term  of  1773.  The  Court  refused 
to  take  the  bill  off  the  file  as  irregular ;  but — 
UM,  on  demurrer,  that  the  order  of  June 
1847,  thouffh  it  authorised  the  filing  of  a  sup- 
plemental bill  to  bring  new  parties  before  the 
Court,  did  not  warrant  the  making  of  a  new 
case ;  and  that  the  case  of  estoppel,  and  the 
prayer  that  the  decrees  might  be  modified  and 
altered,  was  a  new  case  and  not  warranted  by 
the  order. 

SembU — The  frame  of  the  suit  and  relief 
prayed  being  altered,  all  the  necessary  parties 
to  the  suit  of  1844  should  be  parties,  par- 
ticularly the  party  representing  the  term  of 
1778.— 3f*iVamaro  v.  Biake,  11  I.  E.  B.  627. 
(B.)— [Affd. :  12  I.  E.  B.  862.    (C.)] 

8.  A  Court  of  Equity  will  not  entertain  the 
question  of  the  irregularily  of  proceedings  at 
law.— iVti^eiit  T  Watersy  1 1.  Jur.  86.    (B.) 

4.  Appearance  on  the  26th  April.  Order 
on  the  8th  May,  staying  proceedings  until 


security,  &e.  Seenrity  giren  on  the  4th  Dec 
Cause  set  down  pro  eonfesso  on  the  24th  Jan. ; 
the  28rd  baring  been  a  Sunday.  Heldf  irre- 
gular, the  deft,  baring  the  whole  of  the  24th 
on  which  to  file  his  answer. — White  t.  W^ 
12LE.B.426.    (B.) 

6.  All  the  parties  to  an  original  bill  harinff 
died,  the  cause  was  set  down  in  the  names  of 
the  parties  to  a  supplemental  bill  only.  Held, 
regular ;  and  that  parts  of  the  answer  to  the 
original  bill  could  t>e  read  as  of  an  answer  in 
the  cause  at  the  hearing ;  and  that  it  was  not 
to  be  treated  as  an  answer  in  another  cause. 
-^Anderxm  t.  Ptatt,  12  I.  E.  B.  608.    (C.) 

6.  If  a  deft,  mores  to  take  a  biU  off  the  file 
for  irregularities,  which  inrolre  questions  of 
pleading,  and  might  hare  been  taken  adran- 
tage  of  by  plea  or  demurrer,  that  is  sufficient 
ground  for  refusing  the  motion. 

A  motion  to  take  a  bill  off  the  file  for  irre- 
gularity in  being  contrary  to  the  56th  G.  O., 
the  bill  praying  to  be  considered  a  supplemen- 
tal bill,  and  being  filed  before  issue  joined, 
will  not  be  granted  if  any  part  of  the  bill 
may  be  considered  purely  original,  and  in 
respect  of  which  relief  m^^ht  t^  giren  at  the 
hearing. 

An  order  to  dismiss  a  bill  made  in  a  suit 
abated  by  the  death  of  a  ptf.,  that  circum- 
stance not  being  properly  before  the  Court, 
when  it  made  the  order,  is  not  'a  nullity. 
There  should  be  an  order  to  set  it  aside. — 
H<^es  r.  Woodl^,  2  L  Jur.  42.    (B.) 

7.  It  is  irregular  for  some  of  sereral  co- 
ptfs.,  without  the  consent  of  all,  to  change 
their  solicitor  by  side-bar  order.  A  special 
motion  should  be  made. — CcMaghcm  r.  B/icUx, 
2  L  Jur.  54.    (B.) 

8.  One  of  sereral  ptfs.,  who  sued  in  his 
wife's  name,  died  before  the  taxation  of  costs 
which  a  decree  had  giren  the  ptfs.  A  subposna 
for  costs  was  serred  in  the  names  of  all  the 
ptfs.,  and  an  attachment  issued  thereon  in 
the  names  of  the  surriring  ptfs.  Heid,  irre- 
gular.— W^se  r.  W^  4 1.  Jur.  113.    (R) 

9.  In  an  administration  suit  the  Court  does 
not,  before  decree,  order  th®  executor  or  ad- 
ministrator to  bring  moner  into  Court,  unless 
on  a  distinct  admission  that  he  has  assets  in 
hands.  In  a  case  referred  to  the  Master, 
under  the  Ch.  Beg.  Act,  s.  15,  an  executor  de 
son  tortj  by  his  discharge^  stated  that  he  had 
not  any  sum  whaterer  of  assets  in  his  hands ; 
but  was  in  adrance  beyond  any  sum  which 
had  been  realised  out  of  the  assets.  Held, 
that  the  Master's  order,  directing  him  to  bring 
money  into  Court,  was  irreguuu'. — Gleimy  r. 
TToo/i^,  4  I.  C.  B.  636.    QB.) 

9.  The  ptf.  propounded  a  will,  and  got  an 
order  that  either  party  be  at  liberty  to  set  the 
cause  down  for  hearing ;  but  did  not  pay  the 
duty,  and  declined  to  act  on  the  order.  On 
that  ground  the  deft,  mored  to  dismiss  the 
suit  and  condemn  the  will.  Held,  that  the 
motion  was  irregular,  and  that  the  proper 
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course  was  for  the  deft,  himself  to  pay  the 
doty,  take  out  a  copy  of  the  order,  ana  set 
down  the  caose. 

The  rule  of  the  Frerogatire  Court,  that 
proctors  should  not  in  any  proceeding  refer 
to  priTate  conyersations  had  oetween  them,  is 
still  in  force,  and  applies  to  solicitors. — GosUn 
T.  G^  7  I.  Jur.  N.  S.  306.    (P.) 

1.  Semble — ^A  petition  hy  way  of  peremptory 
execution  in  an  interest  suit  is  irregular.  Hay- 
ing an  erroneous  title,  the  petition  was  dis- 
missed with  costs. — Flood  y.  Bradkvy  8  I.  Jur. 
N.  S.  114.    (P.) 


Hddj  waiyed  by  the  com- 


Ln.»  2.  lu  Effect 

2.  A  conyeyance,  made  under  the  21  &  22 
Ftc,  c.  72,  is,  under  sec.  85,  "  for  all  purposes 
conclusiye  eyidence"  that  all  preyious  pro- 
ceedings, leading  to  such  conyeyance,  haye 
been  regularly  taken. 

Proceedings  had  been  taken  to  sell  estates, 
of  which  the  sale  and  re-sale  had  been  direc- 
ted, in  a  manner  which,  when  presented  to  the 
notice  of  the  H.  L.,  was  declared  to  be  marked 
by  great  irregularity.  The  complainant,  how- 
eyer,  had  not  brought  that  matter  before  the 
Court  of  Appeal  until  after  the  conyeyances 
bad  been  executed.  Hdd,  that  the  statute 
precluded  this  House  from  affording  to  the 
appellant  relief  against  the  consequences  of 
such  irregularities. 

When  the  appellant  went  before  the  Court 
of  Appeal,  his  petition  was  dismissed  with 
costs.  The  H.  L.  reyersed  the  order  for  costs, 
but  affirmed  the  dismissal  of  the  appeal. — 
Power  y.  Reeves,  10  H.  L.  Cas.  645. — [See  In  re 
Power^s  Eit^  11 1.  C.  R.  295.  (CA.)] 


LII.»  8.  Waiver  of, 

8.  A  motion,  to  stay  proceedings  until  ptf. 
residing  abroad  gaye  security  for  costs,  was 
refused,  deft,  haying  been  aware  of  ptf.*s  non- 
residence,  but  haying  delayed  his  application 
until  a  negotiation  opened  by  him  for  an 
amicable  settlement  had  terminated  unsuc- 
cessfully. Seyeral  months  had  elapsed  after 
the  notice  to  press  for  his  answer,  and  the 
further  time,  to  file  his  answer,  giyen  by  ptf. 
had  nearly  expired.  Deft,  hi^  thereiore 
waiyed  his  objection,  since,  if  he  meant  to 
rely  on  it,  he  should  haye  come  immediately, 
or  at  least  when  he  was  senred  with  the  notice 
to  press. 

Ptf.  residing  abroad,  but  haying  an  estate 
and  residence  at  C,  in  the  county  of  T., 
being  described  as  of  *^  C.  in  the  county  of 
T.,  **  without  other  addition,  is  not  a  mis- 
description.—TTo^on  y.  Pirn,  2  L  £.  B.  26. 
(R) 

4.  If  a  party  answers  an  affidavit  not  filed 
until  after  the  notice  of  motion,  the  irregu- 
larity is  cured,  and  he  cannot  object  to  its 
being  used  on  the  motion. — O'Brien  y,  Peebles, 
7I.£.  B.558.    (B.) 

5.  Irregularity  (if  such  it  was)  in  not  stating 
in  an  order  for  substituted  serrice,  where  deft. 


was  to  appear, 
mon  appearance. 

Sembti^The  proceedings  were  regular. — 
Johnston  y.  Tottenham,  11 1.  £.  B.  271.    (B.) 

6.  An  irregularity  in  the  heading  of  a  cause 
petition  is  waiyed  by  the  filing  of  affidavits  in 
reply.— 5^  y.  McCarthy,  8  I.  Jur.  190.   (C.) 


Lm.  ISSUB     AND     ACTIOK     AT     LaW  :     Ca8B 
8BNT  FOR  OpIKION    OF  THS  JUDOBS.      SoS 

Pbacticb,  Costs. 
[See  21  &  22  Ftc.,  c.  27.] 

1.  Form  of  IssuA, 

2.  When  directed. 

8.  Issue :  Devisavit  vel  non, 

4.  Practice  on,  generally:  JVicd,  Verdiet: 

Proceedings  on :  its  Effect, 
6.  Taking  pro  confesso. 


Lm.  1.  Form  of  Issue, 

[By  the  Ch.  Amendment  Act  1858  (21  &  22 
Ftc,  c.  27)  power  is  giyen  to  the  Ct.  of  Ch. 
in  Ireland  to  award  and  ascertain  damages 
with  or  without  a  jury,  and  to  try  any  ques- 
tion of  fact  before  a  jury  in  the  Ct.  of  Cb.] 

7.  Ptf.  claimed  as  heir  male  of  B.,  deceased, 
stating  in  his  bill  that  he  was  B.'s  eldest  son, 
bom  after  R's  marriage  with  ptf.*s  mother, 
and  naming  a  specific  date  for  the  marriage. 
Held,  that  the  question  of  ptf.'s  legitimacy 
would  be  satisfactorily  determined  by  an  issue 
in  terms,  *'  to  try  whether  he  was  the  heir-at- 
law  of  B.,"  &c. 

When  a  Court  of  Equity  directs  an  issue  in 
a  cause  in  which  there  are  many  parties,  and 
selects  some  to  haye  the  conduct  of  the  trial, 
giying  all  leaye  to  attend,  all  are  bound  by 
the  result. 

An  order  directing  an  issue,  "  with  the  con- 
sent of  all  parties  in  the  cause,"  is  erroneous, 
so  far  as  it  purports  to  be  with  the  consent  of 
an  infant  party.   * 

Quare^f  the  infant  consents,  is  he  bound? 

But  if  the  order  for  the  issue  was  a  right 
order  to  be  made,  if  the  infant  had  not  con- 
sented, it  is  immaterial  whether  he  ought  to 
be  bound  by  the  consent  or  not,  especially  as 
he  was  relieyed  from  the  effect  of  the  consent 
by  being  allowed,  on  coming  of  age,  to  make 
a  new  defence. — Mahne  y.  Jul,,  8  L  £.  B.  586 ; 
2  Dr.  &  Wal.  491,  586 ;  8  CI.  &  F.  179 ;  West, 
687. 

8.  In  referring  it  to  the  Master  to  settle  a 
case  for  a  Court  of  Law,  the  Court  will  not 
authorise  him  to  issue  a  commission  to  exa- 
mine witnesses,  and  to  ascertain  facts  to  be 
stated  in  the  case. 

Practice  in  settling  a  case  inyolyiuff  a 
question  of  Bcclesiastical  Law. — Hogg  y.  dar' 
rett,  2  Dr.  &  War.  409 ;  2  Con.  &  L.  197.  (C.) 

9.  Form  of  order  on  an  application  for 
liberty  to  read,  on  the  trial  of  an  issue,  depo- 
sitions, taken  in  the  cause,  of  a  witness  whom 
illness  incapacitated  from  attending  the  trial. 
—Lynch  r,  L,,  Dr.  Bep.,  ten^,  8ng.  688.     (C.) 
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1.  In  a  suit  in  which  an  assignor  and  the 
assignees  of  an  equitable  interest  are  made 
ptfs^  an  issue  directed  to  try  the  validity  of 
the  deed  of  assignment  is  improper,  as  being 
an  issue  between  co-ptfs.,  and  not  between 
them  and  the  deft. — Fulham  v.  M'Ccarthy,  1  H. 
L.  Gas.  703;  12  Jur.  767.— [Affg.,  on  the 
ground  of  misjoinder  of  parties,  the  decision 
in  9  I.  E.  R.  620.] 

2.  Form  of  issue  when  the  entire  will  is 
impeached,  on  the  ground  that  the  testator 
was  not  of  sane  mind ;  particular  devises 
being  also  impeached  on  special  grounds. — 
Lord  GuiUamore  v.  O'Grady,  2  Jon.  &  L.  210. 
(C.) 

Lin.  2.   When  Dirtcted, 

8.  In  a  renewal  suit,  when  the  question 
concerns  the  quantity  of  land  demised  by 
the  original  lease,  the  Court  will  order  it 
to  be  tried  by  an  ejectment,  rather  than  di- 
rect an  issue. — Douglas  v.  M^Ccmsland^  Hayes, 
264.    (E.E.) 

4.  The  landlord's  agent  procured  from  a 
tenant  a  conveyance  of  his  farm,  under  sus- 
picious circumstances.  The  Court  was  not 
satiffied  with  the  evidence  given  five  years 
afterwards.  Held,  that  there  roust  be  an  i^sne 
to  enquire  whether  the  deed  had  been  ob- 
tained by  frauds  duress,  imposition,  or  undue 
influence.— SmiM  v.  Ward^  Hay.  &  J.  706. 
(E.E.) 

6.  The  bill  charged  that  the  ptf.'s  ances- 
tor's alleged  will  was  a  forgery,  and  prayed 
an  issue:  whether  it  was  bis  will  or  not? 
and  that  the  defts.  might  be  restrained  from 
setting  up  temporary  bars.  The  cause  was 
heard  upon  sequestration  against  the  devisees 
named  in  the  will.  Heid,  that  the  Court 
could  only  decree  the  bill  to  be  retained, 
with  libertv  to  the  ptf.  to  bring  an  ejectment ; 
and  that  ttie  defts.  be  restrained  from  setting 
up  temporary  bars. — Nelson  v.  Averell,  2  Jon. 
782.    (E.E.) 

6.  In  a  suit  by  children  to  enforce  pa3rment 
of  their  portions,  their  legitimacy  was  ques- 
tioned by  the  next  tenant  for  life,  a  deft.  A 
marriage  de  facto  was  established.  Heldy  that 
it  then  lay  on  the  party  impeaching  the  mar- 
riage to  prove  it  illegal  and  void ;  and  that 
the  Court,  sufficient  evidence  of  a  marriage 
de  facto  having  been  submitted  to  it,  was 
competent  to  decide  the  question  of  the  mar- 
riage for  the  purposes  of  the  suit,  without 
directing  an  issue.— Pier«  v.  Tuite,  1  Dr.  & 
Wal.279.    (C.) 

7.  On  a  bin  to  carry  into  effect  the  trusts 
of  a  will,  two  questions  were  raised  —  one 
of  law,  respecting  the  construction  of  the 
will,  the  other  of  fact,  touching  ptf.'s  legi- 
timacy, to  be  ascertained  by  the  trial  of  an 
issue.  The  Judge  directed  the  Issue  to  be 
tried  first.  Held,  that,  In  doing  so,  he  exer- 
cised a  sound  discretion,  by  declining  to 
decide  the  legal  question  until  ptf.  had  es- 


tablished his  right  to  ask  for  that  decision, 
by  showing  that  he  filled  the  character  which 
he  assumed. 

Quaere — ^Whether  Lord  Eldon  meant  what 
is  ascribed  to  him  as  approving  the  contrary 
practice  in  Gordon  v.  G^.,  8  Swanst.  468  ? 

When  a  Court  of  Equity  directs  an  Issue  in 
a  cause  in  which  there  are  many  parties,  and 
selects  some  to  have  the  conduct  of  the  trial, 
giving  all  leave  to  attend,  oil  are  bound  by 
the  result.— Afo/bni;  v.  J/.,  8  I.  E.  B.  686 ;  2 
Dr.  &  Wal.  491 ;  8  CI.  fc  F.  179;  West,  687. 

8.  A  judgment,  obtained  b^  confession 
against  an  old  corporation,  aner  the  16th 
Feb.  1836,  is  not  conclusive  against  the  new 
corporation.  When  the  Court  doubted  whe- 
ther the  demand,  on  which  the  judgment  was 
obtained,  came  within  the  terms  of  the  6  &  7 
W.  4,  c  100,  two  burgesses  of  the  new  cor- 
poration filed  an  information  to  stay  the 
issuing  of  execution  against  the  goods  of  the 
corporation  upon  that  judgment.  Held,  that 
they  were  entitled  to  have  an  issue  to  tnr 
whether  or  not  it  was  originally  a  demand 
such  as  came  within  that  Act. — Att.-Gen.  v. 
Corpn.  ofDubKn,  1  Dr.  &  War.  646.    (C.) 

9.  It  being  doubtful  whether  the  grant  of 
an  annuity  was  an  English  or  an  Irish  trans- 
action ;  and  it  appearing  that  the  transac- 
tion, if  English,  was  void  for  want  of  en- 
rolment, the  question  being  a  legal  one,  a  case 
was  sent  to  a  Court  of  1»aw.- Ferguson  v.  Lomax, 
2  Dr.  &  War.  120.  (C.)— [5e«  8  Dr.  &  War. 
238.  (C.)— See  the  case  at  Law:  6  I.L.  B. 
81.] 

10.  On  an  Information  filed  to  impeach  a 
lease  made  by  a  Corporation,  of  lands  which 
were  originally  conveyed  to  them  upon  trusts 
for  particular  purposes,  of  which  trusts  the 
making  of  the  lease  was  a  breach — Held,  that 
the  lessee  was  entitled  to  an  issue,  to  try 
whether  the  lands  In  the  lease  were  the  lands 
so  granted  in  the  trust  or  not. — AtL-Gen,  v. 
The  Corpn,  of  Cashel,  2  Con.  &  L.  1 ;  3  Dr.  & 
War.  294.    (C.) 

11.  The  Court,  in  referring  it  to  a  Master  to 
settle  a  case  for  a  Court  of  Law,  will  not  au- 
thorise him  to  Issue  a  commission  to  examine 
witnesses  and  to  ascertain  facts  to  be  stated 
in  the  Court. 

When  the  question  depended  upon  a  point 
of  Ecclesiastical  Law,  the  Lord  Chancellor 
(Sir  E.  Sugden),  directed  a  case  to  be  sub- 
mitted to  four  of  the  most  eminent  civilians, 
here  and  in  England,  with  liberty  for  the 
Court  of  Law  to  adopt  their  opinion. 

A  Court  of  Law  is  confined  strictly  to  the 
case  sent  for  its  opinion. 

Semble — ^They  are  not,  as  a  Court  of  Law, 
bound  to  take  notice  of  what  the  Ecclesias- 
tical Law  on  a  matter  is.—  Hogg  v.  Crarrett^  8 
Dr.  &  War.  294  ;  2  Con.  &  L.  197.    (C.) 

12.  Ptf.  held  entitled  to  a  decree,  without  an 
Issue  at  Law,  f^ter  three  trials,  and  an  admis- 
sion, in  the  last  trial,  of  the  principal  dis- 
puted fact. — 0* Sullivan  v.  M* Sweeny^  2  Con.  & 
L.  486.    (C.) 
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1.  The  Coart  will  not  direct  an  issne  when 
the  question  to  be  tried  is,  whether  Apresumptio 
juris  has  been  sufficiently  repelled,  particularly 
when  there  is  not  much  parol  eyidence.  — 
Piers  V.  P.,  2  H.  L.  Cas.  383 ;  13  Jur.  669.— 
[Bevg.  10  L  E.  B.  340.] 

2.  In  a  suit  to  recover  an  ancient  rent,  the 
evidence  not  clearly  defining  the  lands  liable, 
an  issue  was  directed  to  ascertain  the  precise 
lands  chargeable  with  it. — Archbishop  of  Dub- 
lin V.  Lord  Trimkston,  12  I.  E.  B.  261.    (C.) 

8.  Though  the  statute,  under  which  pro- 
ceedings are  taken,  does  not  empower  the 
Court  to  direct  an  issue  or  an  enquiry  touch- 
ing the  facts — Semble,  that  the  Court  will,  to 
satisfy  itself,  exercise  by  either  of  these  me- 
thods its  inherent  jurisdiction.  —  Lahiffe  v. 
Gregory,  4  I  Jur.  97.    (C.) 

4.  Serious  questions  of  fact  cannot  be  satis- 
factorily determined  by  the  Court  in  a  pro- 
ceeding by  cause  petition,  without  directing 
an  issue.— ire%  v.  ^iVcA,  3  I.  C.  R.  478 ;  7  I. 
Jur.  73.    (C.) 

5.  The  Court  will  not  direct  an  issne  on  an 
allegation  by  a  deft,  or  respondent,  that  a 
person,  when  he  executed  a  deed,  was  insane, 
without  any  evidence  in  support  of  it ;  as  the 
presumption  is  in  favour  of  sanity,  more  espe- 
cially when  there  is  prima  facie  evidence  of 
sanity,  e,  ^.,  acting  on  the  deed  for  a  number 
of  years. 

In  1822,  a  reversion  and  rent  were  as- 
signed. The  rent  was  paid  to  the  assignee  of 
the  reversion  until  1846.  A  cause  petition  was 
filed  by  the  assignee  of  the  reversion  to  ad- 
minister the  lessee's  assets.  By  the  discharge 
it  was  alleged  that  the  assignor  was  insane 
when  he  made  the  assignment.  Hdd,  that  the 
respondent  could  not  require  an  issue  unless 
evidence  was  given  in  support  of  the  allega- 
tion.—Xcmo  V.  Z.,  4  I.  C.  B.  106;  7  I.  Jur.  81. 
(B.) 

6.  The  conusor  of  a  judgment  beaueathed 
all  his  personal  estate  specifically,  and  devised 
his  lands  to  A.  for  life,  remainder  over,  and 
appointed  A.  his  executor,  and  charged  the 
lands  with  payment  of  his  debts.  After  the 
death  of  the  conuzor,  the  judgment  was  as- 
signed to  a  trustee  for  A.,  the  assignment 
stating  that  it  had  been  paid  o£f  out  of  the 
proper  money  of  A.  The  trustee  having  filed 
a  petition  to  raise  the  amountof  the  judgment 
out  of  the  lands — Held,  that  the  lands  and  the 
chattels  specifically  bequeathed  were  liable 
to  contribute  rateably  to  the  payment  of  the 
judgment. 

Sed  qucsre — ^Whether  the  judgment,  having 
been  paid  o£f  by  A.,  was  a  subsisting  security 
at  law,  which  could  be  assigned  for  his  bene- 
fit? 

Held,  that  the  right  to  raise  the  judgment 
out  of  the  lands  depended  on  the  legal  right ; 
and  the  Court  directed  an  action  at Xaw  to  be 
brought  to  try  it. — Mannix  v.  Coates,  6  I.  C.  B. 
142.    (B.) 


7.  A.,  entitled  to  a  portion  of  lands  held  for 
lives  renewable  for  ever,  under  a  lease  of  1716, 
which  had  been  renewed  in  1787,  made  a  lease 
for  lives,  with  a  covenant  for  perpetual  re- 
newal, to  B.,  in  1796.  A.  afterwards  assigned 
his  interest  to  C.  B.  granted  a  rentcharge, 
and  in  1816  devised  his  interest  to  his  eldest 
son  E.,  for  life,  remainder  over.  An  eject- 
ment was  brought  for  non-payment  of  rent,  in 
1848.  E.  and  his  under-tenants  were  served 
with  the  ejectment,  but  none  of  the  persons 
in  remainder.  E.  gave  consent  for  judgment. 
The  last  life  in  the  renewal  of  1787  died  in 
1835.  A  cause  petition  was  filed  in  1866  by 
the  person  entitled  to  the  rentcharge,  praying 
that  the  ejectment  might  be  declared  invalid, 
and  for  a  renewal  of  the  lease  of  1796,  against 
C.'s  heir-at-law.  HM,  that  E.,  and  those  en- 
titled in  remainder  after  him  to  the  interest 
under  the  lease  of  1796,  were  necessary  parties 
to  the  suit. 

Semble—Th&t  as  E.,  during  his  life,  repre- 
sented the  entire  interest  in  the  lease  of  1796, 
and  had  given  a  consent  for  judgment,  the 
eviction  was  valid. 

But  as  the  question  as  to  the  service  of 
the  ejectment  was  a  legal  question  of  diffi- 
culty, on  which  two  Courts  of  Law  had  differed, 
the  Court  directed  an  ejectment  to  be  brought 
notwithstanding  the  22nd  G.  O.  of  1867.  Held, 
that  if  the  eviction  was  valid  at  law,  the  peti- 
tion should  be  dismissed. — Phibbs  v.  Cooper,  7 
I.  C.  B.422.    (B.) 

8.  By  letters  patent  of  King  Charles  II,  the 
fishery  of  the  river  of  Galwav  from  Lough 
Corrib  to  the  sea  was  grantea  to  P.,  under 
whom  the  petitioners  claimed.  The  title  of 
the  Crown  and  its  gprantees  to  the  fishery  was 
deduced  from  the  reign  of  King  John.  Acts  of 
ownership,  and  convictions  of  persons  who  had 
trespassed  on  the  fishery  were  given  in  evidence. 
The  title  of  the  petitioners  had  been  established 
by  the  verdict  of  a  jury  in  a  prohibition  suit 
at  law  to  which  some  of  the  respondents  were 
parties.  The  respondents  admitted  the  right 
to  a  fishery  in  a  part  of  the  river,  but  con- 
tended that  in  other  parts  they  and  the  public 
from  time  immemorial  had  exercised  a  right 
of  angling ;  and  they  proved  that  for  many 
years  persons  had  been  in  the  habit  of  angling 
in  all  parts  of  the  river.  The  Court  granted 
a  perpetual  injunction  to  restrain  the  re- 
spondents from  fishing,  without  directing  an 
issue  or  an  action  at  law. — Ashworth  v.  Browne, 
101.  C.  B.  421.    (B.) 

9.  In  a  possessory  suit  issues  may  be  di- 
rected.—OWeiZ^  V.  M'Erlaine,  16  I.  C.  B.  280. 
(B.) 

10.  The  L.  E.  Coiyrt  having  made  an  absolute 
order  to  sell  lands,  two  lessees  of  a  portion 
claimed  to  hold  under  a  lease  for  lives  *'  re- 
newable every  thirty-one  years  after  demise  of 
said  lives,  at  three  grains  of  pepper-corn." 
This  lease  was  impeached  upon  motion  ground- 
ed upon  (inter  alia)  affidavits  of  two  experts, 
whose  opinion  was  that  the  above  clause  had 
been  interpolated  after  the  execution  of  the 
lease.    Hargreave,  J.,  declined  to  grant  an 
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isflue,  bat  declared  that  the  lease,  when  eze- 
cnted,  did  not  contain  that  clause.  Held, 
(reversing  that  order),  that  an  issue  should  be 
granted  ;  because  the  law  presumed  that  the 
clause  existed  when  the  lease  was  executed, 
unless  the  contrary  was  proved  to  a  jury's 
satisfaction. — Jones  $  E$tate;  Jone»  Montgo- 
mery, 11  I.  Jur.  N.  S.  366.    (C.A.) 

Lm.  3.  Issue :  Devisavit  vel  non, 

1.  Counsel  acting  for  a  minor  heir-at-law 
are  justified  in  exercising  their  discretion 
whether  or  not  he  ought  to  take  an  issue  of 
devitavit  vel  nan  f — Knipe  v.  M'Mahon,  4  Dr.  & 
War.  295.    (C.) 

2.  In  cases  relating  to  the  devise  of  real 
estates,  the  Court  intervenes  only  by  reason  of 
the  existence  of  some  impediment  to  proceed- 
ing at  law,  in  order  to  have  the  rights  of  the 
parties  submitted,  by  means  of  that  interven- 
tion, to  a  legal  issue  before  a  jury.  The  Court 
cannot  decide  against  the  verdict  of  a  jury, 
otherwise  than  by  granting  a  new  trial. 

According  to  the  earlier  authorities,  the 
Court  would  not  bind  the  inheritance  by  one 
trial ;  but  there  is  now  no  absolute  rule  re- 
quiring the  Court  as  of  course  to  grant  a 
second  trial  of  an  issue  devisavit  vel  non,  un- 
less it  is  satisfied  that  a  second  trial  may  afford 
more  satisfactory  grounds  for  the  final  adju- 
dication between  the  parties. 

Although,  to  sustain  a  case  of  fraud,  and  to 
show  that  a  will  has  been  made  under  coercion 
and  influence,  the  evidence  must  be  pointed 
to  the  yerj  factum  of  the  will,  and  directly  show 
that  the  instrument  the  validity  of  which  is 
disputed  was  executed  under  pressure  of  coer- 
cion and  undue  influence,  the  jury  may,  from 
circumstantial  evidence,  or  from  inference  and 
presumption  from  such  evidence,  come  to  the 
conclusion  that  coercion  and  undue  influence 
existed. 

When  the  Judge  who  tried  the  case  ex- 
pressed himself  not  dissatisfied  with  a  verdict 
in  an  issue  devisavit  vel  non,  finding  against 
the  will,  and  the  Court  concurred  in  the  ver- 
dict, and  no  new  evidence  had  been  discovered, 
although  some  existed,  which  the  party  had 
not  availed  himself  of,  the  Court  refused  to 
grant  a  new  trial. — Rossborough  v.  Bouse,  3  I. 
C.  R.  489 ;  6  I.  Jur.  249.    (C.) 

8.  When  an  heir-at-law  files  a  bill  to  im- 
peach a  will  (alleged  to  have  been  obtained  by 
undue  influence  or  fraud^  of  real  estate;  the 
Court  of  Ch.  may,  at  its  aiscretion,  direct  an 
issue  devisavit  vel  non ;  or  may  merely  remove 
obstacles  which  impede  the  neir  in  asserting 
his  legal  title. 

The  House  of  Lords  will  not  interfere  with 
the  exercise  of  that  discretion,  unless  it  ap- 
pears that  injustice  has  been,  or  is  likely  to  be 
worked  thereby. — Bouse  v.  RoiukorougK,  2 1.  Jur. 
N.  S.  266.    (HX.)— [S.  c,  6  H.  Lds.  Cas.  2.] 

4.  The  Court  may  grant  a  new  trial  of  an 
issve  devisavit  vel  non,  on  the  groond  of  mis- 
direction by  the  Judge,  though  no  exception 
was  taken  to  his  charge  at  the  triaL — Slack  v« 
^Ks/Md;  6  L  C.  B.  1 ;  2  I.  Jur.  N.  8. 98.    (B.) 


5.  E.,  seized  of  lands  subject  to  mortgages, 
devised  them  to  T.,  in  whom  the  mortgages 
became  vested.  Held,  that  the  Court  had 
jurisdiction  in  a  suit  instituted  by  the  heir  of 
E.,  praying  the  ordinary  redemption  relief  and 
an  issue  devisavit  vel  non,  to  grant  such  an 
isaut.—Egmoni  v.  DarreU,  14  L  C.B.664.  (C.) 


LIU.  4.  Practice  on  generally :  Trial:   Verdiet: 
Proceedings  on :  tts  Effect, 

6.  When  a  Court  of  Equity  directs  an  issue 
in  a  cause  in  which  there  are  many  parties, 
and  selects  some  of  them  to  conduct  the  trial, 
giving  all  leave  to  attend,  all  are  bound  by  the 
result. 

An  order  directing  an  issue  **  with  the  con- 
sent of  all  parties  in  the  cause  "  is  erroneous, 
so  far  as  it  purports  to  be  with  the  consent  of 
an  infant  party. 

Qucere — If  the  infant  consents,  is  he  bound? 

But  if  the  order  for  the  issue  was  a  right 
order  to  be  made,  if  the  infant  had  not  con- 
sented, it  is  immaterial  whether  he  ought  to 
be  bound  by  the  consent  or  not,  especially  as 
he  was  relieved  from  the  effect  of  tne  consent 
by  being  allowed,  on  coming  of  age,  to  make 
a  new  defence. 

Quare — Is  it  clear  on  the  authorities  that 
an  infant  deft.,  in  a  case  such  as  this,  is  en- 
titled, after  coming  of  affe,  to  file  a  new  an- 
swer, and  make  a  new  defence  ? — Malone  v. 
M.,  8  I.  E.  R.  586 ;  2  Dr.  &  Wal.  491,  586 ;  8 
CI.  &  F.  179 ;  West,  687, 

7.  The  former  practice  as  to  striking  juries 
is  still  t(T  be  followed,  notwithstanding  the  C. 
L.  P.  Act  (16  &  17  Vic,,  c.  118,  sec.  112.)— 
that  is,  to  bring  the  special  jurors'  list  to  the 
Master  for  the  purpose  of  drawing  the  names 
to  be  inserted  in  the  panel,  the  parties  attend- 
ing while  the  forty-eight  names  are  being 
selected.— JiTtfl^  v.  A.,  6  L  Jur.  129.    (C.) 

8.  When  the  debtor  against  whom  proceed- 
ings have  been  taken,  under  sec.  104,  answers 
to  a  good  defence  on  the  merits,  and  states 
facts  from  which  the  Court  may  infer  that 
there  is  a  serious  question  to  be  tried,  the 
Court  will  not  compel  him  to  enter  into  a 
bond  until  after  the  time  within  which  the 
action  at  law  may  be  tried. — In  re  M^AuUy,  8 
LC.  B.212.    (B.) 

9.  When  the  Judge  of  the  Court  of  Probate 
directs  issues  respecting  testamentary  papers, 
the  Court  of  Appeal  will  not  vary  his  order, 
merely  on  the  ground  that  the  issues  directed 
do  not  exclude  all  consideration  of  questions 
at  \h,w,— Newton  v.  N,^  11  I.  C.  B.  289;  61. 
Jur.  N.  8.1.    (C.A.) 

Lm.  5.  Taking  pro  confesso» 

10.  An  issue  directed,  by  consent,  to  be  tried 
by  civil-bill  appeaL — Harris  v.  CuUen^  1  L  E. 
B.90.    (C.) 

11.  A  lease,  made  before  the  Statute  of 
Frauds,  and  now  lost,  being  proved  to  have 
contained  an  agreement  respecting  the  amount 
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of  a  fine  to  be  paid,  "  upon  the  renewing  of 
any  life  or  lires,  and  baring  been  seven  times 
renewed,  an  issue  was  directed  to  try  whether, 
at  or  before  the  making  of  the  lease,  there 
was  an  agreement  for  a  lease  for  lives  renew- 
able for  ever ;  and  a  second  issue  to  try  whe- 
ther snch  lease  contained  any  clause  or  cove- 
nant relating  to  a  renewal,  and  independent 
of  the  stipulation  touching  the  amount  of 
fines.— A^an^^  v.  Smith,  11.  £.  R  119.    (C.) 


LIV.  JuDOMENT.    5«<  Judgment — Pbacticb 
Dbcreb  —  Pbacticb,  Hbabinq,  &c. — 

PbAGTIOB,  SUBPiENJL. 


UV .  a.  Landed  EMtates  Court. 

[I.  £.  Court  Act,  12  &  18  Fic,  c.  77 ;  L.  B. 
Court  Act,  21  &  22  Vtc,  c.  72.] 

1.  Jurisdicticn, 

2.  Owner, 

a.  Who  is, 

b.  His  Rights,  Liabilities,  jv. 
8.  Petition,  Preparing^  Intituling,  ^. 

4.  Sale,  Order  for:  Staying  Proceedings 

on,  Carriaae  of:  Bidders :  lU'Sale, 
6.  Service  oflsotice,  Process,  ^. 

6.  Abatement. 

7.  Incumbrancers, 

a.  Who  are,  fv, 

b.  Settling  Schedule  of, 

8.  Purchasers*  Rights,  LiabiUties,  f^, 

9.  AffidaviU. 

10.  Costs, 

11.  Re^hearing  and  Appeal. 


LIV.  a.  1.  Jurisdiction. 

1,  The  Court  is  not  bound  to  make  an  order 
for  sale  under  the  Incumbered  Estates  Act, 
if  it  would  not  decree  a  sale  in  a  plenary  suit. 

Therefore,  where  by  a  deed  between  father 
and  son,  for  large  consideration  from  the  son, 
his  object  being  to  preserve  B.  in  the  family, 
the  lands  of  A.  ana  B.  were  conveyed  to  a 
trustee  in  trust  to  sell  A.  in  the  first  instance 
to  pay  o£f  incumbrances  and  debts  of  the 
father ;  and  as  to  B.,  subject  to  so  much  of 
the  debts  and  incumbrances  as  should  remain 
unpaid  by  the  sale  of  A,  in  trust  to  raise  a 
certain  sum  to  pay  the  charges  and  incum- 
brances, and  subject  thereto  to  the  father  for 
life,  remainder  to  the  son  in  fee ;  the  Court 
refused  to  make  an  order  for  the  sale  of  B.  on 
the  father's  petition,  a  part  of  A.  remaining 
unsold. — Ex  parte  Kennedg,  11  L  £.  B.  171. 

(B.) 

2.  Petition  for  a  sale  under  the  I.  E.  Act. 
A  receiver  was  appointed.  Motion  that  the 
Master,  on  an  undertaking  beiuff  lodged  in  his 
office,  might  set  the  house  and  lands,  as  the 
depreciation  of  property  was  so  great,  and  the 
incumbrances  amounted  to  £56^,  on  lands  of 
which  the  rental  was  only  £400,  besides  which 
an  annuity  affected  them.  Under  those  special 
circumstances  the  motion  was  granted,  al- 
though the  Legislature's  intention  was  to  bring 
the  proceedings  to  as  speedy  a  conclusion  as 
poMible.^JSriMrte  J<^m»m,  1 1.  Jar.  182.  (B.) 


8.  The  Court  refused  to  make  an  order  on 
the  petition  when  a  decree  had  been  obtained 
in  the  Court  of  Ch.,  declaring,  in  the  absence 
of  those  interested  in  remainder,  a  deed  frau- 
dulent and  void. 

Semble — ^Thnt  in  order  to  avoid  clashing  of  ju- 
risdiction, when  a  disputed  suit  is  determined  in 
a  Court  of  Equity,  as  to  one  party,  this  Court 
will  not  entertain  a  petition  when  the  question, 
as  to  parties  not  beiore  the  Court  of  Equity, 
must  be  tried  in  this  Court  de  novo,  and  be  as 
to  them  a  new  suit. — In  re  Carr,  2  I.  Jar.  6. 
(I.E.C.) 

4.  The  conusor  of  a  judgment  being  tenant 
for  life  of  an  estate  in  strict  settlement,  with 
ultimate  remainder  to  himself  and  his  heirs  in 
tail  male,  a  sale  was  refused.  Held,  that  the 
above  limitations,  without  even  taking  into 
account  the  effect  of  remaining  intermediate 
uses,  did  not  coalesce,  within  the  meaning  of 
the  rule  in  SheUeg's  ccse,  so  as  to  constitute 
the  respondent  an  owner  of  land  within  the 
54th  sec.  The  Court  has  not  jurisdiction 
to  convert  defeasible  into  absolute  titles. — 
In  re  WhaUeg,  2  I.  Jur.  7.    (LE.C.) 

5.  Selling  under  proceedings  as  against  some 
of  the  owners. — In  re  BoSdn,  2  1.  Jur.  14. 
(LE.C.) 

6.  A  suit  was  instituted  in  the  Court  of  Ch. 
for  the  sale  of  lands,  and  a  petition  presented 
in  this  Court  for  a  sale  of  the  same  lands,  a 
portion  of  which  was  not  within  the  jurisdic- 
tion of  the  Commissioners.  They  ordered  a 
sale  of  the  lands  within  their  jurisdiction, 
and  granted  a  certificate  that  it  would  be  for 
the  benefit  of  all  parties  that  the  cause  should 
proceed  as  to  tne  portion  which  was  not 
within  their  jurisdiction. — In  re  Biggs,  2  I. 
Jur.  28.    (I.E.C.) 

7.  The  owner  showed  as  cause  against  a  con- 
ditional order  to  sell,  that  he  was  improving 
the  estate  for  the  purpose  of  a  sale ;  that  the 
improvements  would  greatly  increase  the 
value;  and  further  that,  property  being  de- 
preciated, the  estate  would  sell  at  a  gross 
under-value.  Cause  disallowed  with  costs, 
though  a  large  majority  of  the  creditors  sup- 
ported the  application. — In  re  The  Earl  of 
PortarUngtm,  2  I.  Jur.  45.    (I.E.C.) 

8.  When  a  portion  of  the  premises  was 
intermixed  with  other  premises,  which  the 
Court  had  not  jurisdiction  to  sell,  the  Court  re- 
fused to  make  the  conditional  order  absolute, 
as  to  those  premises  which  were  intermixed, 
and  over  which  they  had  jurisdiction. — In  re 
Caimcross,  2  L  Jur.  69.    (I.E.C.; 

9.  When,  by  a  fatality,  no  notice  was  served 
to  make  absolute  the  conditional  order,  and 
cause  had  been  allowed  under  the  68th  Q. 
Bule,  the  Court,  on  application  by  the  peti- 
tioner in  a  proper  case,  made  a  new  condi- 
tional order ;  cause  to  be  shown  forthwith. 

It  is  the  practice  of  this  Coort  to  allow 
affidavits  to  be   used  in   reply,  unless  the 
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opposite  part  J  be  thereby  svprifed ;  in  which 
event  the  case  will  be  allowed  to  stand  for 
rebutting  affidavits. 

An  agreement  had  been  entered  into  by 
petitioner  and  respondent,  whereby  the  peti- 
tioner was  appointed  for  one  year  to  receive 
the  rents  as  attorney  for  the  respondent.  He 
distrained  for  rent  after  the  period  for  which 
he  was  appointed  had  expired,  the  respondent 
being  himself  then  entitled  to  recover  them. 
It  was  stated  that,  in  consequence,  the  respon- 
dent was  unable  to  get  in  the  rents,  which 
were  his  sole  means  of  keeping  down  the 
interest  of  charges  for  which  the  petition  for 
a  sale  was  presented.  HtUL  that  this  was  not 
a  sufficient  cause. — In  re  Wall,  2  L  Jur.  92. 
(LE.C.) 

1.  When  a  mortgage  deed  contains  a  clause 
that  if  the  rent  is  three  months  in  arrear  the 
mortgagee  shall  have  power  to  sell,  it  is  not 
cause  against  a  conditional  order  for  sale,  that 
a  receiver  had  fraudulently  so  mismanaged 
the  property  as  to  allow  the  interest  on  the 
mortgage  to  fall  in  arrear. — In  re  Lane,  2  I. 
Jut.  93.    (^I  Jl.C.) 

2.  A  sub-lease,  containing  a  t,  q,  covenant 
for  renewal  of  lands  held  under  a  bishop's 
lease,  though  the  sub-lessee  may  obtain  the 
fee  under  the  Church  Temporalities  Acts  (3 
ft  4  TF.  4,  c.  37,  and  6  &  7  Tf:  4,  c.  99),  is  not  a 
church-lease  within  the  12  ft  13  Vic,,  c.  77, 
1.54. 

Such  a  lease,  being  a  lease  for  an  absolute 
term  of  years,  with  a  covenant  for  perpetual 
renewal,  is  a  perpetuity  within  that  sec. 

If  there  be  a  doubt  as  to  the  jurisdiction 
of  the  Commissioners  to  sell  the  land  or  lease 
included -in  the  petition,  they  will  not  order  a 
•ale,  though  their  opinion  be  in  favour  of  the 
riffht  to  sell. 

When  the  lease  is  not  one  of  the  classes 
mentioned  in  the  12  ft  13  Ftc.,  c.  77,  s.  54,  were 
the  Commissioners  to  sell,  their  decision  might 
not  be  conclusive,  and  the  purchaser  might 
be  evicted  by  judgment  of  a  Court  of  Law. — 
In  re  Shcke,  2  I.  Jur.  157.    (LE.C.) 

8.  Though  the  Court  can  sell  property  in 
lots  under  the  12  ft  13  Fic,  c.  77,  s.  24,  it  has 
not  jurisdiction  under  the  3  7th  sec.  to  appor- 
tion the  head-rent  between  the  several  lots, 
unless  the  petition  seek  onlv  a  sale  of  part  of 
the  lease,  or  show  a  bona  fiat  intention  to  sell 
a  part  only.— /n  re  Wrixon,  2  L  Jur.  167. 
(LE.C.) 


4.  This  Court  will  not  sell  land  for  the  pur^ 
pose  of  paying  off  the  arrears  of  a  f.-f.  rent 
payable  thereout. — In  re  Tipping,  2  LJvlt.  172. 
I.£.C^ 


I 


5.  When  one  undivided  moiety  was  held  by 
the  respondent  in  fee,  lessee  for  life  of  the 
other  moiety,  the  Court  refused  an  applica- 
tion on  behalf  of  the  respondent  to  sell,  under 
the  12  ft  13  Ftc.,  c.  77.  s.  36.  his  life  interest  in 
the  second  moiety. — In  re  Synge,  2  I.  Jur.  175. 
(I.E.C.) 


6.  The  Court  will  not  sell  discharged  of  a 
dower,  when  a  decree  in  the  Court  of  Ch.  for 
sale  of  the  lands  contained  no  direction  to  sell 
discharged  of  it.— /n  re  ThomkUl,  2  L  Jur.  212. 
(I.E.C.) 

7.  In  1806,  T.  mortgaged  D.  and  K.  in  fee 
to  F.,  to  secure  moneys  (and  interest  thereon) 
advanced  by  F.,  who,  in  1826,  filed  a  bill  to 
raise  the  amount ;  but  omitted  all  mention  of 
K.  In  1830,  a  final  decree  ordered  a  sale  of 
D. 

By  indenture  of  1836,  and  various  mesne 
assignments,  D.,  with  all  the  benefit  of  the 
decree,  became  vested  in  the  present  peti- 
tioner, who,  in  1837,  filed  a  bill  to  carry  the 
decree  into  execution.  A  final  decree  for 
sale  was  made  in  1844.  A  receiver  under  the 
Court  had  been  in  possession  of  D. ;  but  I^ 
had  always  remained  in  the  owner's  possession. 

The  petitioner,  these  facts  having  been 
proved,  moved  to  make  absolute  the  order  to 
sell  K.;  but  the  cause  shown  was  allowed, 
with  costs. — In  re  Davis's  Estate,  3  L  Jur.  148. 
(LE.C.) 

8.  Under  the  37th  sec.  of  the  I.  E.  C.  Act 
the  Court  has  a  discretionary  power  to  appor- 
tion the  head  rent;  but  will  not  exercise  it 
unless  satisfied  that  the  landlord  will,  not 
only  suffer  no  loss,  but  be  put  to  no  serious 
inconvenience. 

Semble — ^The  spirit  of  the  sec.  is,  that  the 
Court  shall  apportion  **  head  rents,"  and  not 
"  rack  rents."— in  re  Hughes's  Estate,  3  I.  Jur. 
152.    (LE.C.) 

9.  A  bond,  with  warrant  of  attorney,  was 
given  to  secure  money.  On  the  bond  the 
parties  endorsed  that,  although  it  was  made 
payable  in  twelve  months,  the  creditor  agreed 
to  accept  payment  by  instalments  until  the 
whole  debt^  with  interest,  should  have  been 
discharged;  but  if  any  instalment  should 
not  be  paid  as  therein  specified,  **or  within 
the  space  of  two  months  respectively,  provided 
demand  thereof  should  be  previously  made 
by  the  said,  ftc. ;  or  upon  such  demand  being 
made  after  the  expiration  of  said  two  months, 
then  this  agreement  to  be  wholly  null  and 
void." 

A  small  arrear  became  due.  It  was  very 
difficult  to  serve  the  owner  with  notice,  as  he 
was  absent  from  Ireland.  A  petition  to  sell 
property  omitted  all  mention  of  the  endorse- 
ment. These  facts  were  shown  as  cause 
against  making  absolute  the  order  for  sale. 
Held,  that  the  property  should  be  sold. — In  re 
Rogers's  Estate,  ZtZxa.  1^2.    (LE.C.) 

10.  When  a  lease,  manifestly  under  the  value, 
was  made,  which  the  Court  felt  bound  to  sell 
discharged  of,  they  sold  subject  to  the  sub- 
lease, Erecting  the  tenant  to  attorn  to  the 
purchaser. — In  re  Darcg,  3 1.  Jur.  404.  (LE.C.) 

11.  When  lands  are  under  the  receiver  of  the 
Court  of  Cb.,  this  Court  is  unwilling  to  grant 
an  injunction  against  waste,  unless  an  imme- 
diate remedy  appears  to  be  called  for.    If  the 
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ease  is  not  nmnt,  the  application  shoald  be 
made  to  the  Conrt  of  Cn. — In  re  Brabazon^  4 
I.  Jnr.  100.    (I.B.C.) 

1.  The  Coort  has  not  jurisdiction  to  sell 
lands  held  for  three  lives  or  99  years,  which- 
ever shoald  last  the  longest. — In  re  Assignee 
ofFuiUr,  4  I.  Jur.  183.  (I.E.C.)— F-^^J  Digest, 
p.  30,  5  L  Jur.  for  this  case.  QfUBre  page  in 
4  I.  Jur.] 

2.  When  there  were  prior  and  puisne  in- 
cumbrances affecting  the  inheritance,  and  an 
annuity  of  intermediate  priority  affecting  only 
the  life  estate,  the  Court  referred  it  to  the 
Commissioner  in  Chamber  to  value  and  as- 
certain, and  direct  that  a  portion  of  the 
estate  might  be  sold  sufficient  to  discharge 
the  prior  incumbrances  ;  such  lands  to  be  sold 
discharged  of  the  annuity ;  and  declared  that 
the  residue  should  be  sold  subject  to  such 
annuity.— /n  re  St,  George,  4  I.  Jur.  183.  (I.E. 
C.) 

8.  In  1853,  A.  purchased  lands  at  a  sale  in 
the  I.  £.  Court.    The  conveyance  purported 
to  give  him  the  fee  and  inheritance  of  1085 
acres  of  the  lands  of  B.,  described  by  reference 
to  a  map  annexed  to  the  conveyance,  and  in 
exact  conformity  with  the  rental,  subject  to 
a  lease  for  lives  renewable  for  ever.    In  1854, 
A.  purchased,  lil^ewise,  at  a  sale  in  the  I.  £. 
Court,  the  lessee's  interest  in  B.,  which  the 
Commissioners  conveyed  to  him  as  '*  the  lands 
expressed  to  be  demised  by  a  certain  lease," 
with  the  exception  of  90  acres  demised  by  a 
later  lease.  The  conveyance  purported  to  give 
1085  acres.    The  late  lessee,  in  the  matter  of 
whose  estate  the  interest  in  the  lease  had  been 
sold  refused  to  give  the  purchaser  possession  of 
45,  part  of  the  1085  acres,  on  the  ground  that 
they  were  comprised  in  tlie  90  acres  excepted 
in  the  conveyance.    Commissioner  Hargrreave 
having  refused  an  application  for  an  injunc- 
tion to  put  the  purchaser  into  possession  of 
the  45  acres,  A.  brought  his  ejectment  on  the 
title,  and  a  verdict  was  found  against  him. 
The  verdict  was  set  aside  by  the  C.  P.,  on  the 
ground  of  misdirection.    A  second  trial  was 
bad,  with  a  similar  verdict ;  and,  a  bill  of  ex- 
ceptions having  been  taken,  the  exceptions 
were  allowed  by  the  same  Court,  on  the  ground 
that  A.  was  entitled  to  the  45  acres  in  dis- 
pute, if  they  were  not  comprised  in  the  later 
lease.    Held,  that  the  Court  would  not  inter- 
fere to  prevent  the  legal  operation  of  their 
own  conveyance ;  and  that,  without  deciding 
the  question  of  jurisdiction,  such  jurisdiction, 
if  it  existed,  should  be  used  most  sparingly. 
Semble— When  the  purchase  is  infected  with 
fraud,  the  equitable  jurisdiction  of  the  Court 
will  attach  to  restrain  the  purchaser  from 
profiting  by  his  fraud.— /n  re  Uoolds  Estate,  2 
I.  Jur.  N.  S.  387.    (I.E.C.) 

4.  The  Court  has  not  jurisdiction  to  order 
a  party  to  repay  a  sum  over-paid  to  him,  if 
the  payment  was  made  out  of  Court. — De 
CkoMs  EstaU,  6  I.  Jur.  N.  S.  142.    (L.E.C.) 

5.  Although  the  L.  E.  Court  cannot  act  in 
opposition  to,  but  is  bound  by,  a  final  decree 


in  Ch.  (/n  re  Lemcatze,  11  I.  £.  B.  19\  yet 
When  that  decree  has  prejudiced  the  rignts  of 
minors,  the  L.  E.  Court  will  retain  the  pur- 
chase-money to  enable  them  to  obtain  rearesi 
in  Ch.— /n  re  Hunt's  Estate,  11  I.  C.  B.  299 ; 
6  I.  Jur.  N.  S.  163.    (L.E.C.) 

6.  The  Court  will  not  sell  a  right  of  way  of 
which  the  existence  is  not  clearly  proved. 
When  it  is  disputed,  the  alleged  owner  must 
establish  it  by  an  action  at  law. — In  re  Hoare*» 
Estate,  6  I.  Jur.  N.  S.  183.    (L.E.C.) 

7.  The  Court  will  not  permit  a  married 
woman  to  dispose  of  any  reversionary  interest 
to  which  she  may  be  entitled  in  a  fund  in 
Court.— 7n  re  Malum,  6  I.  Jur.  N.  S.  184.  (L. 
E.C.) 

8.  The  Conrt  will  not  sell  when  the  owner* 
is  not  in  possession  of  the  lands,  nor  is  any 
party  deriving  under  him.  The  owner  must, 
by  action  at  law  or  otherwise,  recover  the 
possession  before  an  order  for  sale  will  be 
made,  or  a  petition  entertained. 

The  Court  will  not  sell  the  lands  subject 
to  an  under-lease,  when  the  lessee  is  not  in 
possession  thereunder. 

A  like  practice  prevails  as  to  incorporeal 
hereditaments,  rights,  and  easements. — In  re 
Hendrick,  6  L  Jur.  N.  8.  242,  243.    (L  Jl.C.) 

9.  A  tenant.  A.,  claiming  a  lease  of  lands 
part  of  this  estate,  and  not  being  in  possession, 
the  Court  refused  to  recognise  the  lease, 
stating  that  A.  must  first  recover  possession 
at  law. 

To  an  action  of  ejectment  then  brought, 
defence  was  taken,  as  to  part  of  the  lands, 
by  two  other  tenants  on  the  estate.  No  de- 
fence was  taken  to  the  residue.  For  the  resi- 
due, A.  marked  judgment.  On  his  motion,  the 
Court  allowed  the  lease  as  to  that  portion ; 
but  held  that,  not  having  defended  the  action 
was  a  breach  of  duty  by  the  solicitor  for  the 
petitioner;  and  that  he  would  be  liable  for 
the  loss  sustained  by  the  estate,  if  the  credi- 
tors applied  to  that  effect. — In  re  Ronagne*» 
Estate,  6  I.  Jur.  N.  S.  318.    (L.E.C.) 


10.  Lands  subject  to  heavy  charges  were  set- 
tled, A.  being  made  tenant  for  life.  He  incum- 
bered the  life  estate.  A  puisne  creditor  filed  a 
petition  for  sale.  A.  and  the  prior  creditors 
showed  cause  against  the  order  for  sale ;  ques- 
tioning the  Court's  jurisdiction.  Held,  that  it 
had  jiulsdiction  to  sell,  and  would  sell,  pro- 
tecting the  interests  of  the  prior  life  estate 
creditors  so  far  as  possible,  and  giving  the 
owner  an  opportunity  to  relieve  the  fee  frem 
incumbrances,  before  the  sale  of  the  life  es- 
tate.— In  re  Earl  of  Limerick's  Estate,  7  I.  Jur. 
N.  S.  65.    (L.E.C.) 

11.  A  tenant  for  life  of  freehold  estates, 
with  power  to  appoint  amongst  his  children, 
devised  the  estates  to  trustees  to  sell,  and  to 
divide  the  price  among  the  children  in  speci- 
fied shares.  Order  for  sale  granted  upon  the 
petition  of  the  trustees. — ^in  re  Elada^s  Es- 
tate, 7  I.  Jur.  N.  8.  68.    CL.E.C.) 
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1.  A  leflfee  in  a  perpetnilj  leaae  mortgaged 
his  interest  bj  assignment.  Subsequently  in 
1881  mortgagor  and  mortgagee  demised  a  part 
to  C.  for  lives  renewable  for  erer,  at  a  yearlj 
rent  of  £6,  which  was  expressly  reserved  to 
the  mortgagor;  and  afterwards,  in  1886,  de- 
mised the  whole  in  perpetuity  to  D.  at  £55 
rent,  saving  the  existing  under-leases.  C. 
paid  no  rc^^t  from  1889.  In  1861  D.  brought 
ejectment  to  recover  the  rent ;  but  failed,  as 
the  rent  was  reserved  to  Uie  mortgagor,  who 
had  no  estate  at  law. 

The  Court  ordered  D.'s  Interest  to  be  sold, 
and  Ihe  petitioner  sought  to  sell  it  subject  to 
C.'s  lease.  C.  objected;  because  the  rent, 
being  reserved  to  the  mortgagor,  was  a  mere 
rentcharge,  barred  by  non-payment  for  over 
twenty-years ;  because  on  the  true  con- 
struction of  the  deed  of  1886  the  reversion 
"•expectant  on  the  lease  of  1831  did  not  pass  to 
D.  Because  even  if  the  reversion  passed,  the 
rent  did  not  pass,  it  not  being  a  rent-service 
incident  to  the  reversion,  but  a  mere  rent- 
charge  requiring  a  separate  grant,  and  the 
deed  of  1886  contained  no  mention  of  the 
rent.  Heidi  that  the  rent,  thoueh  reserved  to 
the  wrong  person,  was  reserved  bv  lease  for 
the  use  and  occupation  of  land,  and  continued 
payable  as  long  as  that  use  and  occupation 
under  the  lease  continued ;  and  that  C.,  the 
tenant,  could  not  in  the  L.  £.  Court  raise  the 
question  of  construction  on  the  deed  of  1886, 
tnat  question  of  title  being  for  the  Court 
alone. 

The  tenant  cannot  look  farther  than  is  ne- 
cessary to  preserve  his  lease,  nor  do  more  than 
insist  that  the  lands,  if  sold,  shall  be  sold  sub- 
ject to  his  lease ;  but  has  no  right  to  question 
the  Court*s  jurisdiction  to  sell  the  lands. — 
In  re  M'Aukifi  Estate,  7  I.  Jur.  N.  S.  414. 
(L.E.C.) 

2.  The  L.  E.  Court  has  power  to  sell  the 
interest  created  by  a  lease  containing  a  cove- 
nant against  assignment,  when  the  lease  has 
been  deposited  by  way  of  equitable  mortgage. 
— iSr  parU  Domviile,  14  L  C.  B.  19.    (C  JL.) 

8.  An  order  for  the  sale  of  lands  having 
been  made,  the  owner  accepted  a  private  offer, 
**  subject  to  the  approbation  of  the  Court," 
but  subsequently  discovering  that  the  yearly 
rental  of  the  lands  in  respect  of  which  the 
offer  had  been  made,  had  been  considerably 
undervalued,  sought  to  have  the  approbation 
of  the  Court  withheld.  Whereas  the  proposer 
souffht  to  be  declared  the  purchaser  oi  the 
lands,  or  at  least  to  have  their  sale  postponed, 
there  being  other  lands  ordered  to  be  sold  in 
the  same  matter,  which  were  adequate  to  dis- 
charge the  incumbrances.  Helcl,  that  this  was 
not  a  case  in  which  the  Court  had  power  to 
enforce  specific  performance,  but  would  ex- 
ercise its  discretion  to  pospone  the  sale  of  the 
lands  upon  the  express  understanding  that 
Umafide  proceeding^  should  be  instituted  upon 
the  private  contract. — In  re  Tottenham*s  Estate, 
16LC.B.808.    (LJfl.C.) 

4.  A.,  entitled  to  a  leasehold  and  fee-simple 
estates,  devised  the  latter  upon  trust  for  his 
eldest  grandson,  B.,  for  life,  if  he  attained 


twenty-three;  remainder  to  his  eons  in  taiL 
If  B.  should  not  attain  twenty-three,  then 
upon  trust  for  whicherer  of  A.'s  younser 
grandsons  first  attained  twenty-three,  for  life ; 
Uke  remainder  to  Am  sons;  remainder  over. 
Having  directed  pavment  out  of  his  leasehold 
estates  of  several  legacies  and  annuities,  A. 
bequeathed  his  residuary  estate  Twhich  in- 
cluded his  leasehold  estates)  to  nis  seren 
younger   grandsons,  share  and  share  alike. 

B.  attaint  twenty-three,  and  died  in  1849 
without  issue.  By  deed,  reciting  that  A.,  by 
will,  after  devising  several  legacies,  had  b^ 
qneathed  the  residue  of  his  property,  compri- 
sing (among  others)  leasehold  interests,  to  his 
seven  youngest  gprandsons;  and  that  C,  one  of 
them,  was  entitled  thereunder  to  a  seventh 
share  of  A.'s  residuary  estate,  consisting  (among 
others)  of  the  lands*  thereinafter  mentioned ; 

C.  ffranted  D.  all  his  seventh  share  of  A.'s 
residuary  estate,  and  In  particular  all  his 
estate  and  interest  in  his  seventh  share  of 
the  leasehold  estates  (which  were  speclfiedX 
'*  and  all  the  estate  and  interest  of  him,  the 
said  C,  therein,  or  in  any  other  lands  which 
were  part  of  the  residuary  estate  of  "  A.,  unto 
D.,  his  heirs,  &c.  HM,  that  C.'s  contingent 
reversionary  interest  in  the  fee-simple  estates 
passed  thereunder. 

E.,  another  of  A.'s  grandsons,  the  solicitor 
employed  to  prepare  that  deed,  purchased 
D.'s  interest  thereunder;  and  bought  from 
his  other  brothers  their  respective  shares  in 
A.'s  residuary  estate.  A  judgment  creditor  of 
E.  presented  to  the  L.  K  Court  a  petition  to 
sell  E.'s  lands,  including  the  fee-simple  estates 
devised  bv  A.  5em6/s— That  the  Court  had 
not  jurisdiction  to  declare  that  C.'s  rever- 
sionary interest  in  the  fee-simple  estates  did 
not,  by  reason  of  E.'s  fraud  in  preparing  that 
deed,  pass  under  It. — In  re  Rorlce*»  Ettate,  9  I. 
Jur.  N.  8. 409.  (C.A) 

5.  On  the  19th  April  1864,  the  Court  of  B. 
&  I.  granted  protection  from  process  to  the 
person  and  property  of  K.,  a  trader,  unable  to 
fulfil  his  engagements  with  his  creditors.  On 
the  2l8t  April,  that  order  being  still  in  force, 
and  K.'s  property  being  in  possession  of  the 
Off.  Ass.,  R.,  a  creditor  who  had  full  notice  of 
the  previous  proceedings,  entered  judgment 
against  K.  in  an  action  commenced  before  the 
19th  April.  On  the  28rd  April,  B.  registered 
that  judgment  as  a  mortgage.  On  the  14th 
June,  K.'s  proposed  composition  was  accep- 
ted by  his  creditors,  and  approved  by  the 
Judge.  On  the  11th  October,  the  arrange- 
ment proceedings  not  havlne  been  finally 
completed,  R.  petitioned  the  li.  E.  Court  to 
sell  the  lands  mentioned  In  the  judgment- 
mortgage.  The  conditional  order  to  sell  was 
made  absolute  In  Jan.  1865.  Hekl,  that  since 
the  estate  was  in  the  Off.  Assignee's  possession 
and  under  the  protection  of  the  Court  of  B.  & 
I.,  at  the  time  when  the  judgment  was  re- 
gistered as  a  mortgage,  it  was  premature  to 
make  absolute  the  order  for  sale  while  the 
arrangement  proceedings  were  still  pending. 

That  absolute  order  was  therefore  set  aside, 
without  prejudice  to  R.'s  right  to  renew 
hli  application  to  the  L.  E.  Court  to  make 
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absolute  the  conditional  order;  and  R.  was 

gven  liberty  to  apply,  so  soon  as  the  Conrt  of 
.  &  I.  shoold  have  determined  K's  application 
for  a  certificate. — In  re  Kennedtf*$  Estate,  171. 
C.  B.  104.    (C.A.) 

1.  A  policy  of  insurance  on  A.'s  life  was 
assigned  as  collateral  security  for  money 
secured  by  mortgage  of  A.*8  lands,  which 
were  subsequently  sold  in  the  L.  £.  Court. 
The  policy  having  been  for  some  time  kept 
up  out  of  the  rents  and  profits  of  those  lands, 
the  L.  E.  Court  ordered  it  to  be  sold  for  the 
benefit  of  A.*s  unpaid  creditors.  Held,  that 
the  L.  £.  Court  had  jurisdiction  to  make  that 
order.— /n  re  Lynches  Estate,  17  I.  C.  B.  113; 
10  I.  Jur.  N.  S.  17.    (C.A.) 


LIV.  a.  2.  Owner, 

a.  Who  is, 

b.  His  Rights,  Liabilities,  fx, 

2.  When  the  owner  is  himself  in  possession 
of  a  portion  of  the  land  sought  to  be  sold,  on 
showing  cause,  under  the  22nd  sec,  that  half 
the  net  yearly  income  of  such  land  or  lease 
exceeds  the  Interest  of  the  incumbrance,  the 
Court  will  allow  him  an  occupation  i:ent. — In 
re  O'Hea,  2  I.  Jur.  111.  (LE.C.} 


LIV.  a.  8.  Petition :  Preparing,  Intituling,  ^c. 

8.  When  there  exists  doubt  as  to  the  owner, 
the  petition  should  be  specially  entitled  in  the 
names  of  those  in  whom  the  property  appears 
to  be  vested. 

When  the  petition  is  prepared  with  insuffi- 
cient care  respecting  the  title  of  the  owner 
and  the  description  of  the  lands,  leave  to 
amend  will  not  be  eiven :  the  petition  will  be 
dismissed.— /n  re  Kennedy,  2  I.  Jur.  122.  (I.E. 
C.) 

4.  When  there  is  doubt  as  to  the  owner, 
the  petition  should  be  specially  entitled  in 
the  names  of  the  parties  in  whom  the  pro- 
perty appears  to  be  vested. 

When  there  is  not  sufiScient  care  in  the 
preparation  of  the  petition  as  to  the  title 
of  the  owner  and  the  description  of  the 
lands,  leave  will  not  be  given  to  amend ;  but 
the  petition  will  be  dismissed. — In  re  Bourke, 
2  1.  Jur.  122.    CIKC.) 

5.  Qiuoere — If  there  has  been  no  laches  on  the 
applicant's  part,  will  the  I.  E.  Court  dismiss, 
under  the  12  &  13  Vic,  c.  77,  s.  18,  a  petition 
presented  before  the  arrival  of  the  time  limi- 
ted by  the  Court  of  Ch.  for  payment  of  a 
sum,  on  non-payment  of  which 'the  bill  in 
that  Court  was  directed  to  stand  disjnissed 
with  coats?— In  re  Ashe,  2  I.  Jur.  186.  (I.E.C.) 

6.  A  petition  was  filed  to  sell  premises,  the 
subject  of  proceedings  in  the  Bankruptcy 
Court,  but  did  not  rely  on  the  order  to  sell 
made  by  that  Court.  This  Court  refused 
to  transfer  the  proceeds  of  the  sale  here  to 
the  assignee,  until  the  specific  incumbrances ' 


had  been  discharged. —  Welply  v.  M^Namara, 
6  1.  Jur.  N.  S.  47.    (L.E.C.) 

7.  A  dismissed  petition  cannot,  even  by 
consent,  be  reinstated.  A  new  petition  roust 
be  presented. — In  re  Bal/e's  Estate,  6  I.  Jur. 
N.  S.  47.    (L.E.C.) 

LIV.  a.  4.  Sale,  Order  for;  Staj/ing  Proceedings 
on;  Carriage  of;  Bidders;  lie-sale, 

8.  The  owner  of  three  classes  of  estates 
obtained  a  conditional  order  to  sell  the  entire. 

Another  petitioner,  whose  incumbrance 
affected  only  one  class,  moved  to  make  abso- 
lute his  conditional  order  for  sale.  The  Court 
stayed  all  proceedings  on  his  petition*,  but 
gave  him  his  costs ;  the  owner  undertaking 
to  prosecute  his  petition  with  effect. — In  re 
Green,  2  L  Jur.  28.    (LE.C.) 

9.  Two  suits  were  instituted  in  Ch.  In 
the  first  the  ptfs.  in  the  second  suit  were 
defts.,  and  in  it  their  rights  might  have  been 
fully  ascertained.  The  second  suit  was  plainly 
unnecessary,  and  was  expensively  conducted. 
The  ptfs.  in  the  second  cause  having  pre- 
sented a  petition  for  a  sale,  the  Court,  on 
application  by  the  owner,  who  had  also  pre-  . 
sented  a  petition,  gave  the  carriage  of  the 
proceedings  to  the  ptf.  in  the  first  cause, 
though  not  properly  before  the  Court. — In 
re  Wall,  2  L  Jur.  44.    (LE.C.) 

10.  When,  on  a  motion  to  show  cause,  nei- 
ther the  party  showing  cause  nor  the  peti- 
tioner appears,  the  party  serving  the  notice  is 
at  liberty  to  enter  a  side-bar  rule  allowing 
the  cause. — In  re  Foster,  2  I.  Jur.  132.  (I.E. 
C.) 

11.  The  practice  of  the  I.  E.  Court  is  to 
recognise  only  the  actual  bidder,  when  he 
bids  in  his  own  name.  When  he  bids,  with 
consent,  in  another  person's  name,  the  Court 
holds  both  accountable,  unless  the  bidder  hat 
previously  declared  to  the  Court  that  he  bids 
only  as  a  trustee. — In  re  Stirling's  Estate,  3  I. 
Jur.  229.    (LE.C.) 

12.  A  sale  by  one  Commissioner  is  always 
subject  to  a  motion  to  the  Full  Court  against 
its  confirmation.  If  no  such  motion  is  made, 
the  conveyance  executed  by  two  Commission- 
ers is  the  final  confirmation. 

The  solicitor  having  the  carriage  of  the 
proceedings  is  entitled  to  his  costs,  in  any 
motion  relating  to  the  confirmation  of  the 
sale ;  but,  unless  his  conduct  is  impugned, 
he  will  not  be  allowed  the  costs  of  counsel. — 
In  re  the  Earl  of  Kingston's  Estate,  8  I.  Jur. 
404.    (LE.C.) 


13.  The  owner  employed  an  improper  person 
to  bid.  The  bidder  failed  to  lodge  earnest 
money ;  and  another  person  was  declared  pur- 
.chaser.  The  owner  satisfied  the  Court  that 
the  bidder  had  been  bona  fide  instructed  to 
bid.  Thereupon  the  Court  directed  the  pro- 
perty to  be  re-sold  upon  the  terms  'of  the 
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owner  lodging  within  one  week  £1000,  and 
andertaking  to  bid  X9000,  and  paj  all  the 
declared  pnrchaser's  costs  and  expenses. — 
In  re  Waller,  4  I.  Jur.  16.    ClE-C.) 

1.  Motion  by  the  owner  to  effectuate  an 
agreement  to  sell  the  lands  for  a  sum  which 
would  leave  payable  to  him  a  balance  of 
£1000,  after  satisfying  all  incumbrances ;  and 
to  transfer  the  carriage  of  the  proceedings 
from  the  petitioner  to  the  owner's  solicitor. 
No  interest  was  due. 

Motion  granted ;  petitioner's  costs  already 
incurred  to  be  paid. — In  re  Brwny  4  L  Jur. 
76.    (I.E.C.) 

2.  The  Court  will  direct  the  petitioner 
to  assign  his  securities  on  l>eing  paid  prin- 
cipal and  interest  before  the  sale,  a  sufficient 
undertaking  to  pay  the  costs  of  the  proceed- 
ings being  given ;  but  the  carriage  of  the 
proceedings  will  not,  as  of  course,  be  there- 
upon transferred  to  the  owner.  The  Court 
will  direct  the  matter  to  be  entered  in  the 
chamber  list,  to  consider  who  is  the  proper 
party  to  have  the  carriage  of  the  proceedings. 
—In  re  Keamey't  Estate,  6  L  Jur.  N.  S.  89. 
(L.E.C.) 

8.  Lands  sought  to  be  partitioned  are  not 
liable  to  duty  when  thev  form  the  subject 
of  a  petition  for  sale  under  the  Act,  or  when 
they  have  previously  been  sold  by  the  Court. 
A  conveyance  from  the  Court  to  a  purchaser, 
under  the  47th  section  of  the  Act.  is  consi- 
dered equivalent  to  a  sale. — In  re  De  MoUyni^ 
Estate,  6  I.  Jur.  N.  S.  112.    (L.KC.) 

4.  When  the  estate  is  charged  with  an 
annuity,  subsequent  creditors  have  a  right 
to  have  the  estate  sold  subject  thereto ;  but 
if  it  is  sold  discharged  therefrom,  the  Court 
will  direct  the  annuity  to  be  valued  so  as 
to  release  the  funds  for  pavment  of  subse- 
quent charges. — In  re  Walsh  s  Estate,  6  I.  Jur. 
N.  S.  166.    (L.E.C.) 

6.  A  creditor  has  a  right  to  summon,  by 
motion  in  chamber,  the  solicitor  having  the 
carriage  of  the  proceedings,  before  the  Judge, 
to  account  for  any  apparent  delay ;  but  that 
motion  should  not  be  mixed  up  with  a  motion 
for  the  carriage  of  the  proceedings  on  the 
ground  of  delay. — In  re  Tibeaudo,  6  I.  Jur.  N. 
8.243.    (L.E.C.) 

6.  A  motion  for  the  carriage  of  the  pro- 
ceedings cannot  be  made  before  an  absolute 
order  to  sell  has  been  pronounced. 

There  being  a*  large  arrear  of  interest  due 
on  the  petitioner's  demand,  the  Court  refused 
to  transfer  the  carriage  of  the  proceedings  to 
the  owner. 

Such  interest  being  in  arrear,  the  Court 
will  not  grant  to  the  owner,  as  against  the 
petitioner,  any  indulgence. — In  re  Tottertkam*s 
Estate,  7  I.  Jur.  N.  S.  87.    (L.E.C.) 

7.  The  solicitor  having  the  carriage  of  the 
proceedings  is  the  only  person  who  can  take 
any  active  steps  towards  the  sale  in  a  matter, 


unless  the  Court  in  any  particular  matter 
directs  otherwise. — In  re  FreuKnU  Asdgmsem^ 
7  I.  Jur.  N.  a  88.    (L.E.C.) 

8.  A  petition  for  specific  performance  of  a 
contract  to  sell  an  estate  does  not  prevent  a 
creditor  on  the  estate  from  filing  a  petition 
for  sale  to  realise  his  debt,  since  the  proceed- 
ings in  the  former  case  will  not  necessarily 
eventuate  in  payment  of  the  debt. 

When  there  is  unnecessary  delay  in  a  pro- 
ceeding to  carry  into  effect  a  contract  for  sale 
of  lands,  the  incumbrancer's  remedy  is,  to  file 
a  petition  for  sale  to  pay  off  his  incumbrance. 

The  practice  adopted  in  an  ordinary  case  of 
a  petition  to  sell,  of  applying  for  carriage  of 
the  proceedings,  there  t>eing  unnecessary  de- 
lay, appears  to  be  inapplicable  to  the  case  of 
a  petition  to  carry  into  effect  a  contract  for 
sale.— /«  re  Fenton*s  Estate,  7  L  Jur.  N.  S.  161. 
CL.KC.) 

9.  An  estate,  to  which  equities  were  at- 
tached, was  sold  discharged  therefrom,  in  the 
I.  E.  Court. 

Judge  Dobbs  refused,  with  costs,  an  appli- 
cation to  set  aside  the  sale,  though  no  convey- 
ance had  been  made.  Heidy  that  the  application 
should  have  been  granted. — In  re  lMvereux*s 
Estate,  10  I.  Jur.  N.  S.  101.    (CJL.) 

10.  The  L.  EL  Court  made  an  absolute  order 
to  sell  leasehold  premises  on  a  petition  pre- 
sented by  a  judgment  mortgagee,  who  had 
registered  the  judgment  as  a  mortgage,  at  a 
time  when  the  estate,  of  which  the  premises 
formed  a  part,  was  in  possession  of  the  offi- 
cial assignees,  and  under  the^protectlon  of  the 
Court  of  Ch.  Held,  that  the  order  for  the  sale 
should  be  set  aside. — In  re  Kennedy's  Estate, 
10  L  Jur.  N.  S.  213.    (C.A.) 


LIV.  a.  6.  Service  of  Notice:  Process,  ^ 

11.  Service  of  a  conditional  order  for  sale 
having  been  substituted  by  leave  of  the  Court 
on  the  attorney  of  the  principal  owner,  who 
had  left  the  country,  the  Court  appointed  a 
guardian  on  whom  service  might  be  substituted 
for  minor  owners  who  also  were  out  of  the 
country,  and  whose  interest  was  the  same  as 
his.— in  re  Purcell,  2  I.  Jur.  14.    (LE.C.) 

12.  A  notice  to  show  cause  should  state 
plainly  the  matter  intended  to  be  relied  upon 
as  cause,  and  not  refer  merely  to  a  bill,  an- 
swer, and  decree  filed  in  a  particular  suit. — 
In  re  Knox,  2  I.  Jur.  147.    (LE.C.) 

13.  A  purchaser  professing  to  reside  in  Eng- 
land, and  failing  to  complete  his  purchase,  a 
conditional  order  for  an  attachment  was 
granted :  to  be  made  absolute  if  the  price  was 
not  paid  before  a  specified  time. 

A  letter  directed  to  the  professed  address 
was  returned  through  the  Dead  Letter-office, 
but  the  real  address  was  unknown.  Publication 
of  the  conditional  order  in  an  Irish  newspaper, 
and  in  an  English  paper  circulating  in  the 
neighbourhood  of  the   professed  *  residence, 
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deemed  good  serrice  of  the  order. — In  re  WcdC$ 
Estate,  3  I.  Jur.  191.    (I.E.C.) 

1.  When  funds  are  realised  hj  a  sale  di- 
rected by  this  Court,  the  mortgagee  cannot 
insist  npon  his  common  law  right  to  receive 
six  months'  notice. 

Semble — ^The  proceedings  in  this  Court  will 
be  deemed  to  constitute  such  notice. — In  re 
Lightan,  4  I.  Jur.  35.    (LE.C.) 

2.  The  Court  refused  a  motion  to  rescind  a 
side-bar  order,  obtained  under  the  18th  Gen. 
Rule,  allowing  the  cause  shown  against  a  con- 
ditional order  for  sale,  the  notice  to  set  aside 
not  being  served  till  nearly  two  months  after 
the  side-bar  order  was  obtained. 

Such  an  order  will  not  be  rescinded  unless 
notice  of  motion  for  that  purpose  is  served 
Immediately  on  the  petitioner's  solicitor  be- 
coming aware  of  the  order. — In  re  Finlat/'s  Es- 
tate, 7  I.  Jur.  N.  S.  389.    (L.E.C.) 

8.  Liberty  must  be  obtained  before  notice 
of  a  re-hearing  is  served. — In  re  Johnstone*s 
Estate,  7  I.  Jur.  N.  S.  36.    (L.E.C.) 


LIV.  a.  6.  Abatement, 

4.  When  a  petitioner  dies,  and  there  is  no 
person  before  the  Court  in  a  position  to  repre- 
sent the  deceased,  the  Court  will  not  continue 
the  proceedings  under  the  12  &  13  Vic,  c.  77, 
8.  89.— /n  re  Smith,  2  I.  Jur.  176.    (LE.C.) 


LIV. 


7.  Incumbrancers, 

a.  Who  are,  ^c, 

b.  Settling  Schetbtle  of,  f^. 


LIV.  a.  7.  a.  Who  are  Incumbrancers,  ffc, 

5.  The  lands  in  this  matter  were  conveyed 
by  a  deed  (executed  by  the  owner,  and  one  of 
the  creditors),  upon  trust  (among  other  things^, 
to  collect  the  rents,  &c.,  and  thereout  to  pay 
the  interest  and  principal,  as  therein  men- 
tioned, to  the  scheduled  creditors.  Held,  that 
such  creditors  are  **  incumbrancers"  within 
the  meaning  of  the  Incumbered  Estates  Act; 
and  that  such  lands  are  under  a  "  receiver  " 
within  the  meaning  of  the  22nd  sec.  of  that 
Act.  — /«  re  Eoche's  Estate,  3  I.  Jur.  409. 
(I.E.C.) 

6.  Mortgagees  and  petitioners  moved  for  a 
conveyance  of  the  estates  (which  had  not  been 
offered  for  sale,  or  advertised)  to  them,  in 
consideration  of  their  demand.    The  Court 

f  ranted  the  motion. — In  re  Lane*s  Estate,  4  I. 
ur.  66.    (I.E.C.) 

7.  When  there  are  debts  affecting  the  in- 
heritance, a  creditor,  having  a  judgment 
affecting  the  life  estate,  is  not  an  **  incnm* 
brancer^*  within  the  12  &  18  Vic,  c.  77 ;  and 
is  not  entitled  to  present  a  petition  to  this 
Court  to  sell  the  inheritance. — In  re  the  Earl 
of  GUngalTs  Estate,  4  I.  Jur.  65.    (I.E.C.) 


8.  When. there  are  several  general  creditors, 
and  there  is  a  surplus  after  payment  of  the 
specific  charges  on  the  estate,  the  Court  will 
not,  though  the  owner  consent,  entertain  an 
application  for  a  general  administration  of  the 
estate ;  but  the  general  creditors  must  pro- 
ceed in  Ch.,  and  the  fund  will  be  retained  in 
Court  to  give  them  an  opportunity  to  do  so. 

When  a  claim  is  filed,  and  inserted  on  the 
final  schedule  as  a  specific  charge  upon  the 
estate,  but  the  claimant  fails  to  prove  it  as 
a  specific  charge,  the  Court  will  not  permit 
him  to  maintain  his  priority  as  a  specific  in- 
cumbrancer as  against  general  creditors,  even 
when  no  objection  has  been  filed  to  the  claim. 
— In  re  Assignee  of  Bateman,  6  I.  Jur.  N.  S 
162.    (L.E.C.) 

9.  A  creditor  has  a  right  to  summon,  by 
motion  in  Chamber,  the  solicitor  having  the 
carriage  of  the  proceedings,  before  the  Judge, 
to  account  for  any  apparent  delay ;  but  that 
motion  should  not  be  mixed  up  with  a  motion 
for  the  carriage  of  the  proceedings  on  the 
ground  of  delay. — In  re  Tibeando,  6  I.  Jur.  N. 
S.243.    (L.E.C.) 

10.  A  tenant.  A.,  claimed  a  lease  of  part  of 
the  estate.  Not  being  in  possession,  however, 
the  Court  refused  to  recognise  the  lease,  stat* 
ing  that  A.  must  first  recover  possession  at 
law. 

A.  brought  an  ejectment.  Two  other  te- 
nants on  the  the  estate  took  defence  for  part 
of  the  lands  which  A.  sought  to  recover.  For 
the  residue  no  defence  was  taken,  and  A. 
marked  judgment  for  it.  On  his  motion — Held, 
that  the  leases  to  that  portion  should  be  al- 
lowed. 

Held^  that,  in  not  having  defended  the  ac- 
tion, the  petitioner's  solicitor  had  been  guilty 
of  a  breach  of  duty ;  and  that  he  would  be 
liable  for  the  loss  sustained  by  the  estate,  if 
the  creditors  made  an  application  to  that 
effect. — In  re  JRonayne*s  Estctte,  6  I.  Jur.  N.  S. 
318.    (L.E.C.) 

11.  When  morgaged  lands  form  the  subject 
of  a  petition  for  sale,  and  the  day  for  repav- 
ing  the  mortgage  money  has  not  arrived,  the 
mortgagee  is  entitled  to  have  the  lands  sold 
subject  to  his  mortgage ;  but  the  Court  will 
not  so  sell  them,  if  the  redemption  day  is  near, 
and  the  security  is  ample. 

The  mortgagee  cannot,  on  this  ground,  show 
cause  against  the  order  for  sale ;  the  proper 
time  for  his  intervention  is,  on  the  settlement 
of  the  rental  before  the  Examiner. — In  re 
Burke's  Estate,  7  I,  Jur.  N.  8.  35.    (L.E.C.) 

12.  A  petition  for  specific  performance  of  a 
contract  to  sell  an  estate  does  not  prevent  a 
creditor  on  the  estate  from  filing  a  petition  for 
sale  to  realise  his  debt,  since  the  proceedings 
in  the  former  case  will  not  necessarily  result 
in  payment  of  his  debt. — In  re  Fenton*s  Estate, 
7  1,  Jur.  N.  8.  161.    (L.E.C.) 

13.  A  mortgagee  proved  under  the  arrange- 
ment clauses.  The  case  having  been  turned 
into  bankruptcy,  his  proof  was — Held^  not  an 
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abandonment,  but  an  establishment  of  his 
right;  the  mortgaged  property  having  been 
Ttdned,  and  credit  given  for  its  worth. 

This  does  not  contravene  the  L.  E.  Court 
mlCf  that  a  specific  incombrancer,  proving  in 
an  arrangement  matter  as  a  general  creditor, 
cannot  afterwards  claim  in  bankruptcy  on  foot 
of  his  specific  charge. — JRe  WOson,  7  I.  Jur.  N. 
S.  328.    (B.; 

1.  The  Court  will  not  carry  out  a  contract 
for  sale  entered  into  by  the  owner,  when  the 
charges  on  the  lands  exceed  the  purchase- 
money,  unless  the  fncumbrancers  consent: 
45th  Gen.  Rule. — In  re  CornwaWs  Estate^  7  I. 
Jur.  N.  S.  388.    (L.E.C.) 

2.  The  affidavit  to  register  a  judgment  as  a 
mortgage  thus  described  the  lands: — "The 
lands  of  C,  C,  and  K.,  situate  in  the  baronies 
of  A.  and  M.,  and  county  of  L."  HM  not  a 
compliance  with  the  13  &  14  Vic,  c.  29,  be- 
cause that  Act  requires  that,  when  the  lands 
are  situate  in  two  or  more  baronies,  &c^  the 
same  shall  be  distinctljf  stated. 

The  affidavit  stated  the  amount  of  the  judg- 
ment to  be  £71.  15s.  9d.,  besides  £6.  4s.  8d., 
costs.  At  the  moment  of  filing  the  affidavit, 
the  costs,  though  ascertained,  had  not  been 
inserted  in  the  judgment  roll,  a  blank  having 
been  left  fur  the  costs,  which  was  filled  up 
after  the  filing  of  the  affidavit.  Therefore 
the  roll  was  pei^ect  when  the  motion  was  heard, 
and  the  affidavit  accorded  with  the  roll.  Hdd, 
that  the  Court  would  not  enquire  into  the  in- 
termediate state  of  the  roll,  since  it  had  been 
perfected  properly  and  in  conformity  with  the 
Court's  practice. — In  re  H,  Mormw't  Estate,  7 
I.  Jur.  N.  S.  403.    (L.E.C.) 

3.  A  judgment  creditor  on  a  life  estate  hav- 
ing procured  the  assignment  of  incumbrances 
on  tne  fee,  the  tenant  for  life  sought  to  en- 
force his  right  to  redeem  the  latter  as  against 
his-  creditor.  Held,  that  his  creditor's  right  in 
this  respect  was  paramount  to  his  own. — In  re 
CastcaCt  Estate,  16  I.  C.  R.  313.    (L.E.C.) 


LIV.  a.  7.  b.  Settling  Schedule  of,  ^. 

4.  On  the  final  settlement  of  the  schedule  of 
incumbrances,  the  owner  cannot  object  to  the 
validity  of  an  incumbrance  included  in  the 
schedule  to  his  petition  for  sale. — EdgewortlCs 
Estate;  in  re  Davis,  6  I.  Jur.  N.  S.  10.  (C.A.) 

5.  II  the  final  schedule  is  not  lodged,  the 
judgment  creditor,  who  has  obtained  the 
charging  order,  should  file  a  claim  based 
thereon  ;  and  give  notice  thereof  to  the  debtor, 
and  to  the  solicitor  having  the  carriage  of  the 
proceedings. 

If  the  schedule  has  been  lodged  but  not 
settled,  the  creditor  should  serve  a  notice  of 
motion  to  be  heard  on  the  hearing  of  the  final 
schedule ;  that  he  be  inserted  in  the  schedule 
in  his  proper  priority  as  a  claimant  on  the 
sum  coming  to  the  judgment  debtor. — In  re 
Reads  Estate,  6  I.  Jur.  N.  S.  69.    (L.E.C.) 


6.  An  owner  included,  in  the  schedule  to 
his  petition  to  sell  his  estates,  iudgmenta  as 
valid  charges  thereon.  Upon  the  settlement 
of  the  final  schedule — Hehi,  that  as  the  owner 
could  not  dispute  their  validity,  so,  his  admi- 
nistrator and  general  creditors  had  no  right  to 
impeach  them. — In  re  Read  and  others,  6L  Jar. 
N.  S.  161.    (L.E.C.) 

7.  In  a  marriage  settlement,  a  husband  cove- 
nanted with  his  trustess,  that  his  heirs,  execu- 
tors, &c.,  would,  from  his  death,  pay  his  wife  a 
jointure  of  X40  a-year ;  and  pay  them  £400  for 
the  benefit  of  the  children,  if  any.  The  hus- 
band became  indebted  to  one  of  the  trustees, 
who  entered  up  judgment  against  him,  and 
insured  the  husband's  life  for  its  amount. 
Upon  sale  of  the  trust-property — Held,  that 
the  assignee  of  that  judgment  was  entitled  to 
be  placed  upon  the  final  schedule  of  incum- 
brances in  priority  to  the  settlor's  wife  and 
children ;  and  that,  in  considering  dealings  be- 
tween a  trustee  and  hisc.^.^.,  the  length  oi  time 
during  which  the  trustee's  acts  have  been 
acquiesced  in  with  the  knowledge  of  the  c.  q,  U 
is  to  be  taken  into  account  in  favour  of  the 
trustee. 

Ennis  t.  Smith,  Jon.  &  Ca.  400,  followed. 

Evidence  rejected  by  the  Master  in  the 
early  stages  of  a  suit  cannot  be  used  upon  ap- 
peal ;  nor  can  its  rejection  be  questioned  unless 
made  a  ground  of  appeaL — In  re  M*Kenna's 
Estate,  6  I.  Jur.  N.  8. 330.    (CA.) 

8.  Four  judgments  affecting  B.'s  estate 
were  purchased  by  A.,  his  solicitor,  for  less 
than  the  amounts  due  thereon.  Two  of  them 
were  assigned  to  him  by  a  deed  in  which  B. 
joined.  A.  bought  the  third  shortly  after  B.'s 
death ;  and  the  lourth  while  he  had  carriage 
of  the  proceedings  in  a  suit  to  administer  B.'s 
estate,  sold  in  the  L.  E.  Court.  On  settlement 
of  the  final  schedule — Held,  that  A.  could  not 
stand  thereon  as  a  creditor  in  respect  of  the 
judgments  for  more  than  he  paid,  with  interest, 
and  the  costs  of  the  assignments. — In  re  John- 
stone's  Estate,  7  I.  Jur.  N.  S  36.    (LJE.C.) 

9.  The  owners  of  the  K.  and  S.  estates  (held 
by  the  same  title),  having  contracted  to  sell 
S.,  by  private  sale,  filed  a  petition  in  the  I.  E. 
Court,  to  sell  K.  On  the  settlement  of  the 
final  schedule,  E.,  a  mortgagee  of  both  K. 
and  S.,  filed  an  objection  claiming  to  be  en- 
titled to  priority  to  the  L.  &  C.  Bank.  The  I. 
£.  Court  overruled  that  objection.  Its  deci- 
sion was  affirmed  byt  he  Court  of  Appeal  in 
Ch.  Both  decisions  were  subsequently  re- 
versed in  the  House  of  Lords. 

Pending  the  decision  in  the  House  of  Lords 
the  contract  for  the  sale  of  S.  was  abandoned, 
and  the  owners  filed  a  petition  for  the  sale 
thereof  in  the  I.  E.  Court.  On  the  final  sche- 
dule of  incumbrances,  E.'s  mortgage  was  post- 
poned to  the  claim  of  the  L.  and  C.  Bank,  £. 
did  not  file  any  objection,  deeming  it  useless 
to  do  so,  in  consequence  of  the  previous  de- 
cisions, and  pending  the  decision  in  the  House 
of  Lords. 

After  the  decision  in  the  House  of  Lords  in 
his  favour,  E.  applied  to  the  L.  E.  Court  to 
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hare  the  final  schedules  in  both  matters 
amended,  bj  inserting  his  mortgage  in  its 
proper  priority.  That  Court  refused  so  to 
amend  the  final  schedule  of  the  S.  estate,  on 
the  ground  that  £.  had  filed  no  objection  to 
that  schedule.  Held  (reversing  the  decision 
below),  that  E.  had  an  equity  to  have  his  ob- 
jection to  the  schedule  in  the  first  matter 
treated  as  an  objection  to  the  schedule  in  the 
second  matter,  and  that  the  latter  schedule 
should  be  amended  accordingly. — In  re  Bur- 
mesUr's  Estate,  14  I.  C.  B.  48.    (CA.) 

1.  Upon  a  motion  allowed  to  be  made,  after 
settlement  of  the  final  schedule  of  incum- 
brances in  the  L.  £.  Court,  an  order  postponed 
an  unregistered  judgment  to  a  registered  deed, 
and  to  several  intermediate  registered  judg- 
ments. Soon  afterwards  the  owner  of  the  un- 
registered judgment  arranged  with  the  owner 
of  the  registered  deed,  that  the  latter  should 
withdraw  his  claim,  and  consent  that  the 
order  should  be  rescinded.  Held  (reversing 
the  decision  of  a  Judge  of  the  L.  £.  Court), 
that  the  order  was  not  a  final  adjudication  of 
the  priorities  of  the  parties,  equivalent  to  a 
decree  in  Chancery ;  that  it  ought  to  be  re- 
scinded, and  the  priorities  placed  in  the  order 
in  which  they  originally  stood  on  the  first 
schedule.— /n  re  Scott*s  Estate,  14  I.  C.  R.  57. 
(CA.) 

2.  A  Judge  of  the  L.  £.  Court  has  not 
jurisdiction  to  permit  any  party  to  file,  after 
the  specified  time  has  expired,  an  objection 
to  a  final  schedule  of  incumbrances. 

An  incumbrancer  on  the  final  schedule  no- 
ticed a  prior  incumbrancer,  claiming  under  a 
judgment  mortgage,  that,  on  the  hearing  of 
the  final  schedule,  he  would  be  required  to 
produce  proof  of  his  judgment  mortgage,  and 
that  it  was  dulv  registered  so  as  to  be  a 
charge  upon  the  lands. 

The  judgment  mortgagee  produced  a  certi- 
fied copy  of  the  affidavit  made  to  register  the 
judgment  as  a  mortgage.  The  affidavit  was 
right  in  point  of  form.  No  objection  was 
filed.  Held,  sufficient  proof  of  the  validity  of 
the  judgment  mortgage. — In  re  Floods  Estate, 
17  I.  C.  B.  116;  11  L  Jur.  N.  8.  48.    (CA.) 


LIV.  a.  8.  Purchaser's  Rights,  Liabilities,  ^. 

8.  When  the  petitioner  is  a  prior  mortgagee 
over  a  property,  and  there  is  no  probability 
of  its  ever  paying  him,  and  consequently, 
puisne  creditors  have  no  interest  in  it,  the 
Court,  on  application,  will  convey  it  to  the 
petitioner,  treating  him  as  mortgagee  in  pos- 
session, and  giving  him  merely  a  parliamentary 
tit\e,^In  re  Joyces  Estate,  4 1.  Jur.  16.  (I.£.C.) 

4.  When  lands  are  sold  under  the  L  E. 
Court,  and  the  time  for  lodging  the  purchase- 
money  is  extended  on  the  terms  of  the  pur- 
chaser paying  interest  on  the  purchase-money 
from  the  time  when  it  should  have  been  lodged, 
he  will  be  entitled  to  all  rents  accruing  due 
after  the  date  of  the  sale.  If  the  tenants  in 
snch  case  have  paid  rents  accruing  due  after 
the  sale,  to  a  receiver,  previously  appointed 
by  an  incumbrancer  on  the  lands,  the  receiver 


will  be  ordered  to  refund  them  to  the  tenants, 
and  to  have  credit  for  the  same  in  passing  his 
next  account,  even  though  the  order  discharg- 
ing the  receiver  was  not  served  till  after  re- 
ceipt of  the  rents. — Hoops  v.  Kingston,  6  I. 
Jur.  231.    (R.) 

6.  Semhk — ^When  a  purchase  is  infected 
with  fraud,  the  Court's  equitable  jurisdiction 
will  attach  to  restrain  the  purchaser  from 
profiting  by  his  fraud. — In  re  Goold's  Estate,  2 
I.  Jur.  N.  S.  887.    (I.E.C.) 

6.  Parties,  acting  in  trust  for  themselves 
and  others,  were  declared  purchasers  by  the 
Commissioners.  The  purchasers  did  not  enter 
any  declaration  of  trust  in  the  Commissioner's 
book,  but  it  appeared  to  be  well  understood 
between  the  owner  of  the  estate,  upon  whose 
petition  it  was  sold,  and  the  purchasers,  that 
they  were  purchasers  in  trust  merely.  Several 
of  the  c.  g,  trusts  declined  to  complete  the 
purchase.  The  purchasers  were  unaole  to  do 
so ;  and  a  conditional  order  for  attachment 
was  made  absolute  by  the  Commissioners  in 
Chamber.  Upon  appeal  from  that  order — 
Held,  that  the  practice  of  the  Court,  which 
makes  purchasers  upon  the  Commissioners' 
books  responsible  for  the  amount  of  the  pur- 
chase-money, must  be  upheld  to  the  full  ex- 
tent.—7n  re  Knox's  Estate,  8  L  Jur.  N.  S.  202. 
(I.E.C.) 

7.  All  charges  on  an  estate  having  been 
satisfied,  the  residue  of  the  funds  was  paid  to 
the  owner.  It  subsequently  appeared  that 
the  purchaser  was  clearly  entitled  to  compen- 
sation on  account  of  an  error  in  the  rental. 
On  discovery  of  the  error,  the  purchaser  ap- 
plied to  the  Court,  which  ordered  the  owner 
to  bring  back  the  sum  to  which  the  purchaser 
was  declared  entitled. — In  re  PeWs  Estate,  6  I. 
Jur.N.  S.  88.    (L.£.C.) 

8.  Notwithstanding  that  the  purchaser  re- 
sides near,  and  knows  the  lands,  the  Court 
will  gprant  compensation  for  an  error  in  the 
acreage ;  but  will  not  give  it  for  a  misrepre- 
sentation as  to  value ;  though  it  might  dis- 
charge him  on  that  ground  if  the  misrepre- 
sentation amounted  to  fraud. — In  re  Egan*s 
Estate,  6  I.  Jur.  N.  8.  90.    (L.£.C.) 

9.  The  Court  refused  to  grant  compensation 
for  an  error  in  the  rental  which  nad  been 
corrected  before  the  sale,  when  the  correction 
had  been  publbhed  before,  and  notified  by 
the  Court  at  the  sale. — In  re  Broume*s  Estate,  6 
I.  Jur.  N.  S.  142.  (L.£.C.)— [Affd.:  ibid,  828. 
(CA.)] 

10.  A  rental  simply  stated  that  there  was  a 
valuable  com-miU  on  the  lands.  The  tenant 
under  the  purchaser's  notice  to  quit,  carried 
away  the  water-wheel,  going-gear,  three  pairs 
of  stones,  flonr-dressing  machinery,  &c.  The 
Court  gave  compensation  for  two  pairs  of 
stones,  because  the  purchaser  was  entitled  to 
assume  that  he  would  get  the  stones  as  a 
part  of  the  mill ;  and  the  tenant,  having  put 
up  those  two  pair,  was  entitled  to  remove 
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them.  Compensation  for  the  rest  of  the  ma- 
chinery was  refused;  as  to  part,  becaase  it 
formed  portion  of  the  freehold,  and  the  par- 
chaser  should  have  prevented  the  tenant  from 
removing  it ;  as  to  the  rest,  because  the  Court 
had  not  any  jurisdiction  to  sell  it,  and  did  not 
purport  to  sell  it. 

On  a  compensation  motion,  the  Court  will 
not  allow  the  costs  of  creditors  opposing  the 
motion,  out  of  the  funds,  when  the  estate  is 
dnlj  protected  on  the  motion  by  the  solicitor 
having  the  carriage  of  the  proceeding. — 
Ckndinning  v.  Brttt,  6  I.  Jur.  N.  S.  166.  (L.E. 
C.) 

1.  A  rental  made  no  mention  of  an  award 
in  respect  of  drainage  works  made  before  the 
sale.  The  tenant,  though  primarily  liable  to 
pay  the  charge,  had  a  clause  of  surrender  at 
the  end  of  every  seven  years.  A  sum  was 
ordered  to  be  retained  in  Court,  and  invested 
in  government  stock  as  an  indemnity  to  the 

Surchaser  in  the  event  of  the  tenant  making 
efauU  in  paying  the  charge. 
If  the  rental  over-states  a  tenant's  rent,  the 
purchaser  is  entitled  to  compensation;  which 
will  not,  however,  be  given  for  an  error  in  the 
acreage,  when  the  deficiency  does  not  exceed 
one  per  cent,  on  the  number  of  acres  pur- 
chased.— In  re  Brofwne*8  Ettaie,  6  I.  Jur.  N,  8. 
186.    (L.E.C.) 

2.  When  a  purchaser  elects  not  to  be  dis- 
charged, but  to  apply  for  compensation,  he 
must  be  content  with  the  amount  of  his  actual 
loss ;  and  cannot  complain  of  misrepresenta- 
tion of  value,  which  is  only  grouna  for  dis- 
charge. In  cases  of  over-statements  of  rents 
payable  under  tenancies  from  year  to  year, 
the  Court  taking  into  account  the  tenant's 
power  to  quit,  allows  a  year  and  a-half  s  rent 
computed  on  the  over-statement. — In  re  Us- 
sher't  Estate,  9  I.  Jur.  N.  S.  68.    (L.E.C.) 


If  the  opposite  party  be  thereby  surprised, 
the  case  will  be  permitted  to  stand  over  to 
give  an  opportunity  of  making  rebutting  affi- 
davits.—/«  re  Wad,  2  I.  Jur.  92.    (LE.C.) 

6.  When  a  supplemental  affidavit,  without 
the  admission  of  which  the  ends  of  justice 
would  have  been  frustrated,  was  sworn  on 
the  evening  preceding  the  motion,  the  Court 
offered  to  let  the  motion  stand  over,  in  order 
that  the  affidavit  might  be  used  at  the  hearing, 
if  its  reception  was  objected  to  now. — In  re 
Bodkin's  Estate,  8  I.  Jur.  101.     (I.E.C.) 


8.  One  moiety  of  a  f .-f .  rent  was  put  up  for 
sale,  but  the  purchaser  misunderstood  the 
description  in  the  rental,  and  whilst  bidding 
considered  he  was  bidding  for  the  whole  rent, 
and  not  a  half  only.  The  Court  haviug  re- 
gard to  the  fact  that  the  sum  bid  was  mani- 
festly excessive,  discharged  the  purchaser  on 
the  terms  of  his  lodging  in  Court  a  sum  suffi- 
cient to  meet  the  expenses  of  another  sale, 
and  undertaking  to  lodge  any  further  sum 
the  Court  might  require,  and  paying  the 
owner's  costs  of  the  motion. — In  re  jSrowne  Sr 
BlackU's  Estate,  9  I.  Jur.  N.  8.  69.    CL.E.C.) 

4.  In  converting  a  lease  for  lives  renewable 
for  ever,  the  L.  £.  Court  will  not  make  any 
substantial  increase  in  the  rent  by  reason  of 
the  commutation  of  the  covenant  giving  the 
landlord  the  right  of  pre-emption. — In  re 
Jodfewm,  11 1.  C.  R.  146.    (L.E.C.) 


LIV.  a.  9.  Affidavits, 

6.  It  is  the  practice  of  this  Court  to  allow 
affidavits  to  be  used  in  reply,  unless  the  oppo- 
site party  be  thereby  surprised. 


LIV.  a.  10.  Cosu. 

7.  Petition  under  the  L  E.  Act.  Motion 
that  the  solicitor  who  prepared  it  should  be 
allowed  a  fee  lai^r  than  the  ordinary  one,  as 
the  petition  was  of  greater  length  than  usuaL 
The  Court  refused  to  give  any  direction ;  but 
concurred  in  Master  O'Dwyer's  opinion  that 
a  fee  for  counsel  should  be  allowed  on  peti- 
tions under  this  Act,  they  being  in  the  nature 
of  pleadings.— /n  re  Darcy,  1  I.  Jur.  212.  (R.) 

8.  The  abstract  of  title  to  a  petition  stated, 
contrary  to  the  fact,  that  a  jointure  was 
secured  by  a  trust  term;  and  the  petition 
stated  that  a  greater  sum  was  due  for  arrears 
of  jointure  than  was  so  really ;  the  petitioner 
was  declared  disentitled  to  costs  as  against 
the  fund.— /»  re  PurceU,  2  I.  Jur.  100.  CIJE.C.) 

9.  If  a  married  woman,  having  separate 
property,  petitions  under  the  12  &  13  Kic,  c. 
77,  8.  88,  as  a  femme  sole,  her  solicitor  will  be 
personally  responsible  for  the  costs  of  the 
proceedings.-/n  re  Knox,  2  I.  Jur.  147.  (I.E.C.) 

10.  A  motion  was  discharged  with  costs, 
which  had  not  been  paid  when  it  was  renewed. 
It  was  allowed  to  be  moved  upon  the  solicitor's 
personal  undertaking  to  pay  them. 

Afterwards  liberty  to  withdraw  it  was  given, 
the  solicitor  making  the  costs  a  lien  upon 
other  costs  due  to  him. — In  re  Murphy,  3  I. 
Jur.  106.    (I.E.C.) 

11.  Motion  allowed  to  be  moved,  though  dis- 
charged upon  a  previous  day  with  costs,  which 
were  still  unpaid.— /a  re  Sweny,  8  L  Jur.  106. 
(I.E.C.) 

12.  The  solicitor  having  the  carriage  of  the 
proceedings  is  entitled  to  his  costs  in  any 
motion  relating  to  the  confirmation  of  the  sale, 
but  will  not,  unless  his  conduct  is  impugned, 
be  allowed  the  costs  of  counsel.— /n  re  The 
Earl  of  Kingston's  Estate,  3  L  Jur.  404.  (I.E.C.) 

13.  This  Court  referred  a  case  to  the  C.  P. 
for  the  opinion  of  that  Court  upon  a  point  of 
law. 

The  successful  party  now  moved  to  be  al- 
lowed the  costs  of  two  counsel  upon  the  argu- 
ments in  this  Court  and  in  the  C.  P.,  the  case 
having  been  important. 

The  Court  allowed  the  costs  of  one  counsel 
here,  and  of  two  in  the  C.  P.— /n  re  Whitsitt^ 
4  I.  Jot.  188.    (I.E.C.) 
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1.  A  bill  was  filed  against  A.  and  B.,  and 
referred  to  the  Master  to  ascertain  the  rights 
of  parties,  and  to  apportion  the  funds  accor- 
dingly. He  reported  that  on  the  27th  July 
1819,  there  remained  due  toptfs.  in  a  previous 
cause,  on  foot  of  the  demand  therein  decreed 
to  them,  a  sum  which,  with  post  costs  in  said 
cause,  amounted  to  the  sum  specified;  and 
that  for  payment  of  said  sum  with  subsequent 
interest,  the  funds  mentioned  in  the  decree  in 
the  present  cause,  as  then  remaining  in  the 
Bank  of  Ireland  to  the  credit  of  the  previous 
cause,  were  applicable.  Held,  that  in  the  con- 
struction of  this  order  the  words  *'  subsequent 
interest"  did  not  apply  to  post  costs. 

That  it  is  not  open  to  counsel,  upon  appeal 
from  the  ruling  of  a  Commissioner  in  Chamber, 
to  argue  questions  which  had  not  been  raised 
below,  or  did  not  appear  upon  the  notice. — 
In  re  Brownrigg's  Estate,  2  I.  Jur.  N.  S.  863. 
(LE.C.) 

2.  When  a  petition  is  filed  to  sell  an  un- 
divided share  of  any  land,  which  is  afterwards 
partitioned  by  order  of  the  Court,  the  lien 
given  by  the  partition  order  on  the  unsold 
portion  for  its  proportion  of  the  partition  costs 
is  a  charge  bearing  interest  at  the  rate  of  £5 
per  cent,  per  annum  from  the  date  of  the  order. 
—Fox  V.  Wybrants,  6  I.  Jur.  N.  S.  166.  (L.E.C) 

8.  On  a  compensation  motion,  the  Court 
will  not  allow,  out  of  the  funds,  the  costs  of 
creditors  opposing  the  motion,  when  the  estate 
is  duly  protected  by  the  solicitor  having  the 
carriage  of  the  proceedings.  —  Clendinning 
V.  Brett,  6  L  Jur.  N.  S.  166.    CL.E.C.) 

4.  A  prior  creditor  allowed  proceedings  to 
be  carried  on  to  a  sale;  showed  no  cause 
against  the  order  for  sale ;  and  pressed  the 
petitioner  on  to  a  sale.  The  Court  allowed 
the  petitioner  the  general  costs  of  the  pro- 
ceedings in  the  first  priority,  although  the 
funds  realised  by  the  sale  did  not  extend  to 
the  petitioner's  demand. 

When  the  order  is  to  sell  a  life  estate,  there 
being  charges  on  the  fee,  the  costs  of  the 
proceedings  will  not  be  allowed  in  a  higher 
priority  than  the  demand. 

The  rule  has  not  been  applied  to  the  case  in 
which  the  petitioner  is  the  owner.  He  will  be 
allowed  his  costs  of  the  proceedings  out  of  the 
funds,  though  no  surplus  remains  after  pay- 
ment of  the  charges. — In  re  Kennedy's  Estate, 
7  I.  Jur.  N.  S.  84.    (L.E.C.) 

5.  Lien  for  costs  claimed  by  solicitor,  npon 
deeds  lodged  in  Court,  it  not  being  intended 
to  proceed  with  the  petition  for  sale  of  lands. 
Notice  of  motion  served  by  the  solicitor  for 
an  order  directing  the  keeper  of  the  deeds  to 
hand  them  back.  Held,  that  the  proper  course 
would  have  been  to  have  served  notice  of 
motion  for  an  order  declaring  the  solicitor 
entitled  to  alien,  and  for  liberty  to  file  a  claim 
setting  forth  the  particulars  to  be  vouched 
before  the  Examiner ;  and  in  event  of  the  sum 
found  to  be  due  not  being  paid,  for  an  order 


to  continne,  and  take  the  carriage  of  the  pro- 
ceedings.— In  re  Kelb/'s  Estate,  9  I.  Jur.  N.  8. 
69.    (L.E.C.) 

6.  When  cause,  shown  by  different  parties, 
who  represent  but  one  estate,  is  allowed,  the 
costs  awarded  are  to  be  paid  to  the  party  who 
first  shows  cause. — In  re  Greene*s  Estate,  14  I. 
C.  R.  326  ;  8  I.  Jur.  348.    (L.E.C.) 

7.  When  an  administrator  has  recovered  a 
chattel  interest  in  lands  by  a  decree  declaring 
his  costs  to  be  duly  charged  on  the  estate,  his 
solicitor  cannot  file  a  petition  in  his  own 
name  to  realise  his  own  portion  of  those  costs. 
—In  re  M'AUster's  Estate,  16  I.  C.  R  134. 
(L.E.C.) 


LIV.  a.  11.  Re-hearing  and  Appeed. 

8.  It  is  not  open  to  counsel,  on  appeal  from 
the  ruling  of  a  Commissioner  in  Chamber,  to 
argue  questions  not  raised  below,  and  not 
appearing  in  the  notice. — In  re  Brownrigg*s 
Atorc,  21.  Jur.  N.  S.  363.    (I.E.C.) 

9.  A  motion  to  re-hear  an  order  or  decision 
must  be  made  within  three  months,  and  liberty 
must  be  obtained  before  notice  of  the  re-hear- 
ins  is  served. 

The  application  for  liberty  to  re-hear  may 
be  made  ex  parte, — In  re  Johnstone*s  Estate,  7 
I.  Jur.  N.  S.  36.    (L.E.C.) 


Lktteb  Missive.    See  Lettbb  Missive. 


Masteb.    See  Officebs  of  Coubt. 


Mjlsteb  Extbjlobdinabt.    See  Pbaoticb, 
Officebs  of  Coubt. 

[Name  changed  to  **  Commissioners  to  ad- 
minister Oaths  in  Chancery  in  Ireland,"  80  & 
31  Fic,  c.  44,  8.  76.] 


LV.    Masteb,  Pboceedinqs    befobe.      See 
Account,  VIII. — ^Pbactice,  Chabgb 

AND    DiSCHABGE — PbaCTICE,    CoSTS — 

Pbactice,    Evidence  —  Pbacticb, 
State  of  Facts. 

[Office  of  Master  (except  Receiver  Master) 
abolished;  80  &  81  Ktc,  c.  44,  ss.  27-61; 
Masters'  powers  transferred  to  the  Judges ; 
30  &  31  Vic,  c.  44,  ss.  143,  144.] 

10.  The  Master  has  jurisdiction  to  appoint 
a  rent  bailiff  to  assist  the  receiver,  or  a  care- 
taker of  plantations,  if  he  conceives  it  for  the 
benefit  of  the  estate.  The  Court  will  not  en- 
tertain such  a  motion. — Newton  v.  Obre,  S.  & 
Sc.  137.    (R.) 

11.  The  Master  has  not  jurisdiction  to  tax 
costs  under  G.  O.  201,  except  with  the  con- 
sent of  both  solicitor  and  client. — Massy  v. 
Mflar,  8.  &  Sc.  426.    (B.) 

12.  After  decretal  order,  a  third  party  coining 
into  the  Master's  office  by  consent  pr&inieresse 
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iuoj  and  then  requiring  strict  proof  of  a  deed 
preyionslj  admitted,  may,  it  seems,  have  an 
enquiry,  and  pat  the  parties  to  strict  proof ; 
bnt  at  the  peril  of  costs,  if  the  deed  be  finally 
proved  as  admitted. — Booth  v.  Purser^  1  L  E. 
B.40.    (C.) 

1.  The  Master  has  jarisdiction,  under  G.  R. 
186,  to  direct  proceediogs  to  be  taken  against 
a  party  who,  having  been  let  into  possession 
by  a  minor's  father,  refused  after  his  death  to 
surrender  the  possession. — In  re  Hunty  Fl.  &  K. 
276.    (R.) 

2.  Under  G.  O.  201,  the  Master  has  ju- 
risdiction to  tax  mere  conveyancing  costs 
between  solicitor  and  client. — Re  Smima  Trus- 
tees, PL  &  K.  627.    (Et.) 

8.  Under  an  order  referring  it  to  the  Mas- 
ter to  enquire  and  report  the  parties'  rights  to 
a  surplus  fund  (residue  of  the  purchase-money 
of  def t/s  real  estate,  sold  under  the  decree  for 
non-payment  of  a  charge  by  title  paramount), 
and  of  all  persons  having  any  charge  or  lien 
afifecting  it  (the  Master  publishing  advertise- 
ments for  that  purpose),  it  appeared  that  the 
sum,  if  any,  due  to  one  of  the  claimants  could 
not  be  ascertained  without  taking  a  long  and 
complicated  account.  The  Master  was  of 
opinion  that  the  order  of  reference  did  not 
authorise  him  to  take  that  account.  He  re- 
fused to  take  it.  Pending  the  reference,  the 
Court,  on  motion,  ordered  that  the  Master 
should  be  a  liberty  to  take  the  account,  and 
gave  further  directions  on  the  subject. — SuUi' 
van  V.  Delany,  6  I.  E.  R.  870.    (R.) 

4.  The  Master  has  jurisdiction,  under  G.  O. 
117,  to  transfer  the  carriage  of  the  decree. — 
Forbes  v.  Pearson,  8  I.  E.  R.  85.    (R.) 

5.  The  Master  has  not  jurisdiction  to  direct 
a  receiver  to  proceed  by  civil-bill  to  recover 
arrears  of  rent. — Hamilton  v.  Jackson,  8  I.  £. 
R.581.    (R.) 

6.  The  respondent  is  not  precluded  from 
relying  on  the  8  &  4  W.  4,  c.  27,  s.  42,  in  the 
office,  as  a  bar  to  more  than  six  years*  arrears 
of  interest  being  recovered,  though  he  did  not 
rely  on  it  in  showing  cause  against  the  condi- 
tional order,  and  though  the  sum  stated  in  the 
order  was  much  more  than  the  principal,  with 
six  years*  interest. — Costelloe  v.  Burke,  2  Jon. 
&L.  666.    (C.) 

7.  The  Court  must  give  credit  to  whatever 
the  Master  reports  as  having  occurred  in  his 
presence. —  Walmsleyy.  W^  8  Jon.  &  L.  666. 
(C.) 

8.  After  the  report  and  final  decree,  the 
Court  will,  at  the  instance  of  the  party  having 
the  carriage,  permit  judgment  creditors  con- 
earring  in  the  sale,  to  come  in  and  prove  their 
demands,  with  liberty  to  surcharge,  and  falsify 
the  accounts  already  taken,  it  being  for  all 
parties*  advantage,  and  to  save  the  expense 
and  delay  of  a  supplemental  suit.— C^A:«  v. 
Jessop,  10  I.  E.  R.  40.    (R.) 


9.  The  sanction  of  the  Biaster  is  not  neces- 
sary to  a  petition  under  the  Ch.  Reg.  Act  1860, 
8. 11,  when  a  party  interested,  but  not  a  peti- 
tioner, is  under  any  of  the  disabilities  men- 
tioned in  that  sec. 

Whether  the  rights  ol  persons  under  such 
disabilities  should  be  bound  adversely,  must 
be  considered  in  each  case. 

It  is  indispensable  in  every  petition  under 
that  sec.  that  the  documents  relied  on  should 
be  f ullv  set  out  in  the  petition,  or  that  copies 
of  such  documents  should  be  furnished  to  the 
Court  and  the  parties. 

A  petition  under  that  sec.  prayed  a  decla- 
ration of  the  invalidity  of  an  appointment 
under  a  power,  and  of  the  validity  of  a  subse- 
quent appointment.  Held,  that  the  donee  of 
the  power  and  an  appointee  (a  femme  covert), 
whose  husband  was  a  party,  were  necessary 
parties.— /are  O'BeiUy,  II.  C.  R.  208 ;  3  I  Jur. 
208.    (C.y-lSee  s.  c,  1 1.  C.  R.  497.    (C.)] 


LVI.  Master,  Reference  to:  his  Report 
AKD  Certificate.    See  Account. 

1.  Reference  to, 

a.  On  what  facts  enquirtf  is  made : 

when  reference  will  be  directed. 

1.  Generally,  his  Jurisdiction, 

2.  Respecting  Infants,  ^, 
8.  In  Matters  1  eittameatary, 
4.  Preliminary  Enquiries, 

b.  Proceedings  on. 

c.  Respecting  Title, 

d.  Respecting    Scandal,    Imperii' 

nence.  Insufficiency,  and  Pro- 
lixity. 

e.  Whetha-  two  Suits  are  for  the 

same  objects, 

f.  Whether  the  Suit  is  for  Infants 

Ben^t, 

g.  To  Appoint  Guardianand  Main" 

tenance.  Trustees,  ^, 
h.  In   Cases    of  Foreclosure  and 
Redemption  of  Mortgage, 

2.  Master*8  Report  and  Certificate, 

a.  Its  Form. 

b.  Settlement  and  Signature    of: 

their  Effect, 

c.  Filing  and  Obtaining:  in  what 

time, 

d.  Review  and  Amendment  of, 

e.  Corfirmation  of:  its  Effect, 

f .  Separate  Report :  what  Acts  may 

be  done  without  waiting  for 
General  Report, 

g.  Certificate:  when  Necessary, 
h.  Exceptions  to, 

1.  General  Orders, 

2.  When  Proper  or  Necessary: 

»  Obtaining  Leave, 
8.  Their  Form, 
4.  Deposit  on, 
6.  Time  for  Filing :  its  Effect, 

6.  Setting  Down,  Hearing,  and 

Arguing, 

7.  Allowance    of:     Overriding  : 

Effect  of 
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LVI.  1.  lU/erenee  to  Master. 

a.  On  what  Facts  Enqviry  is  made: 

when  a  Reference  will  be  directed 

1.  Generally, 

2.  Respecting  Infants^  ^, 
8.  In  Matters  Testamentary, 
4.  IMiminary  Enquiries, 

b.  Proceedings  on. 

c.  Respecting  Title, 

d.  Rejecting  Scandal,  Impertinence^ 

and  Insufficiency, 

e.  Whether  two  Suits  are  for  the  same 

Ohject, 
t  Whether  the  Suit  is  for  Infantas 

Ben^, 
g.  To  Appoint  Guardian  and  Main- 

tenance,  Ti-uste^s,  ^c, 
h.  In  Cases  of  Foreclosure  and  Re' 

demption  of  Mortgage, 


LVI.  1.  a.  1.   On  what  Facts  Enquiry  is  made: 
when  a  Reference  unll  be  directed:  generally. 

ISee  30  &  31  Vic,  c.  44,  8.  61.] 

1.  A  direction  to  trustees  to  spend  at  their 
discretion  **  in  the  service  of  "  the  testator's 
"  Lord  and  Master,  and,  I  tmst,  Redeemer," 
£2000  annually,  until  the  testator's  son  at- 
tained age — Held,  a  good  charitable  bequest. 

From  its  temporary  character,  and  the  dis- 
cretion intended  to  be  given  to  the  trustees, 
the  Court  declined  to  refer  it  to  the  Master 
to  approve  of  a  scheme. — Ixufy  Powerscourt  v. 
Lord  Powerscourt,  Beat.  Bep.  572.    (C.) 

2.  The  Court  will  appoint  a  receiver  under 
the  6  &  6  FF.  4,  c.  55,  over  a  reversion  in  fee 
expectant  on  a  term  of  years.  Against  an  ap- 
plication for  a  receiver,  respondent  showed  as 
cause  that  the  conuzor  had,  before  the  rendi- 
tion of  the  judgment,  conveyed  all  his  estates 
to  respondent.  It  was  alleged  that  the  con- 
Teyance  was  voluntary,  and  void  as  against 
creditors,  ffeld,  that  an  enquiry  into  the 
consideration  for  the  deed  should  be  directed. 
—Costello  V.  Jones,  2  Jones,  352.    (£.£.) 

8.  A  purchaser  under  the  decree  having, 
under  colour  of  the  injunction  to  put  him  into 
possession,  dispossessed  persons  who  claimed 
adversely  to  the  title  of  the  parties  in  the 
cause,  the  Court  ordered  a  writ  of  restitution 
to  issue  to  restore  them  to  the  possession; 
and  referred  it  to  the  officer  to  ascertain  the 
amount  of  damages  sustained  by  them  in  con- 
seouence  of  the  ouster.  The  purchaser  was 
ordered  to  pay  such  damages,  with  full  costs  ; 
the  applicants  undertaking  not  to  bring  an 
action. — Anderson  v.  Barry,  2  Jon.  631.  (E.E.) 

4.  In  proper  cases  the  Court  will  refer  it  to 
the  RememWancer  to  settle  conditions  of  sale. 
—Bennett  v.  Beamish,  Jon.  &  Car.  178.    (E.E.) 

5.  On  the  receiver's  affidavit  stating  the 
facts  fully,  and  on  notice  to  all  the  parties  in 
the  cause,  and  no  objection  raised,  an  order 
will  be  made  for  the  receiver  to  accept  a  sur- 
render, &c^  from  an  insolvent  tenant,  without 


putting  the  parties  to  the  expense  of  a  refer- 
ence.— Davidson  v.  Armstrong,  S.  &  Sc.  185. 
(B.) 

6.  In  a  possessory  suit,  if  there  is  a  clear 
contradiction  touching  an  important  fact  in 
conflicting  affidavits,  a  reference  to  the  Master 
will  be  made  on  the  subject.  Bills  praying 
an  injunction  generally  require  an  answer. — 
Sinclair  v.  Marquis  of  Donegal,  S.  &  Sc.  374. 
(R.) 

7.  There  was  a  decree  to  sell  the  whole 
lands.  A  reference  to  settle  conditions  of 
sale  of  a  moiety  was  refused,  because,  when  a 
good  title  can  be  made  only  as  to  a  moiety,  the 
Court  cannot,  on  motion,  direct  that  moiety 
only  to  be  sold  when  a  decree  to  sell  the  whole 
has  been  made.  The  proper  course,  is  to  set 
down  the  cause  for  further  directions.  The 
Court  will  not  set  up  for  sale  lands  the  title 
to  which  it  knows  is  bad. 

Semble — If  the  owner,  and  the  creditors  in- 
terested in  the  produce,  do  not  object,  the 
Court  will  allow  a  party  to  apply  to  stand  in 
the  place  of  a  pnrcliaser  discharged  because 
of  bad  title.— JFV«r9  t«  P,,  S.  &  Sc.  414.  (B.) 
— [Affd. :  1  Dr.  &  WaL  265.    (C.)] 

8.  A  reference  touching  the  propriety  of 
abating  the  tenants'  rents,  and  forgiving 
their  arrears,  applied  for  b^  the  receiver  ahne^ 
was  refused ;  but  was  afterwards  granted  upon 
the  concurrence  of  the  parties. — Evans  v.  jTay- 
lor,  S.  &  Sc.  681.    (R.) 

9.  A  reference — ^to  determine  whether  a  re- 
ceiver over  impropriate  tithes  should  proceed 
against  the  defaulters  by  bill  in  equity  or 
otherwise? — was  granted  upon  the  receiver's 
motion  ;  the  ptf.  concurring. — Callaghan  y. 
Reardon,  S.  &  Sc.  682.  (R.>—[See  CaUaghan 
V.  Reardon,  1  Cr.  &  Dlx,  Notes  of  Cas.  231. 

(R.)] 

10.  A  reference — ^whether  any  sum  should 
be  expended  in  repairing  premises  held  under 
the  Court? — was  refused;  because jDrima/acM 
a  tenant  is  bound  to  repair  the  demised  pre- 
mises, and  the  motion  was  a  voluntary  appli- 
cation on  the  receiver's  part. — The  Ihite  of 
Dorset  v.  Crosbie,  S.  &  Sc.  683.    (R.) 

11.  A  motion  on  the  receiver's  part,  for  a  re- 
ference, whether  it  would  be  for  the  parties' 
benefit  that  proceedings  should  be  taken  to 
impeach  certain  leases,  refused ;  it  not  being 
part  of  a  receiver's  duty  to  bring  forward 
such  a  motion. — Clarke  v.  Fisher,  S.  &  Sc.  684. 
(R.) 

12.  A  tenant  applied  for  a  reference,  whe- 
ther a  composition  should  be  accepted  for  the 
arrears  of  his  rent  ?  granted  at  his  expense, 
and  upon  other  very  strict  and  special  terms. 
—Fitzgibbon  v.  Flynn,  S.  &  Sc.  687.    (R.) 

13.  There  was  in  Court  a  clear  surplus  fund 
produced  by  a  sale  under  a  decree  in  a  fore- 
closure suit.    The  Court,  on  motion  of  ptf.,  a 
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creditor  bj  jadgment  snbseqaent  to  his  mort- 
gage, referred  it  to  the  Kemembrancer  to 
enquire  and  report  who  was  entitled  to  the 
siiq>la8f  and  whether  the  ptf.  had  any  and 
what  lien  upon  it ;  and,  if  so,  whether  there 
were  any,  and  what  prior  liens  thereon? — 
Mackojf  y.  Martint,  1 1.  £.  R.  831.    (£.£.) 

1.  The  receirer,  under  the  Sheriffs  Act,  ap- 
plied for  an  attachment  against  a  tenant  for 
not  paying  rent.  It  appeared  that  the  re- 
spondent leased  the  premises  to  the  tenant, 
and  that  a  declaration  of  trust  was  entered 
into,  contemporaneously,  to  the  effect  that 
the  tenant  held  in  trust  for  A.,  who  had  an 
incumbrance  affecting  the  respondent's  estate 
prior  to  any  of  the  judgments  which  formed 
the  subject  matter  of  the  petitioner's  claims. 
The  Court  directed  a  reference  to  the  Remem- 
brancer to  enquire  and  report  as  to  A.'s  right. 
-iMonaghan  v.  Kirwan,  2  I.  £.  R.  408.   QRJE.) 

2.  A  creditor  who,  by  lying  by,  permits  the 
executor,  haying  then  assets  to  pay  debts, 
to  pay  a  legacy,  does  not  thereby  lose  his 
right  to  compel  that  legatee  to  contribute  to 
pay  his  debt,  if  the  executor  afterwards  wastes 
the  assets.  But  the  executor's  assets  must 
first  be  resorted  to.  His  insoWency  not  haying 
been  proyed, — Held,  that  the  legatee  was  en- 
titled to  an  enquiry  on  the  point,  eyen  after 
a  decree  to  account,  and  a  report  under  it. — 
Mannix  y.  Drinan,  8  I.  £.  R.  108.    (C.) 

8.  On  motion  on  a  landlord's  behalf  for 
liberty  to  proceed  at  law,  notwithstanding 
the  appointment  of  a  receiver,  the  Court  wiU 
not  enter  into  anv  question  of  equities  be- 
tween the  landlord  and  tenant ;  but  will,  in 
a  proper  case,  refer  it  to  the  Master  to  en- 
ouire  and  report  whether  any  proceedings 
should  be  taken  in  defending  the  ejectment, 
or  in  relation  thereto. — Cramer  y.  Griffithy  8  I. 
£.  R280.    (R) 

4.  In  a  suit  for  an  account  of  an  intestate's 
personalty,  the  bill  sought  to  charge  the  ad- 
ministrator with  wilful  default,  and  contained 
charges  to  that  effect.  The  decree  directed 
ordinary  accounts  only,  i/ie/d^  that  the  Court 
would,  neyertheless,  direct  an  enquiry  respect- 
ing wilful  default,  if  there  appeared  on  the 
Master's  report  facts  to  warrant  it. — Cuffe  y. 
C,  8  I.  £.  R.  469.    (C.) 

6.  Motion,  for  a  reference  to  the  Master  to 
ascertain  the  amount  of  interest  due  upon  a 
demand  since  the  date  of  the  allocating  re- 
port, refused ;  because  an  affidavit  ascertain- 
ing the  sum  suffices.— ifaAoit  y.  Dawson,  Fl.  & 
K.  178.    (R.) 

6.  In  proceedfngs  under  the  5  &  6  TT.  4, 
c.  55,  the  Court  wiS  not  refer  It  to  the  Master 
to  ascertain  the  priorities  of  the  different 
judgment  creditors,  but  will  itself  decide  the 
question  upon  motion  to  draw  out  of  Court 
tne  money  brought  In  by  the  receiver. — Hin- 
m  r.  GiU,  Fl  &K.  ISS.    (R) 


T.  On  a  bill  filed  to  impeach  a  yolnntazj 
settlement  as  void  against  creditors,  ptf. 
proved  the  existence  of  only  one  debt,  and 
that  of  small  amount,  of  the  date  of  the 
settlement.  There  were  not  circumstances  to 
induce  the  Court  to  suspect  that  the  settlor 
was  then  largely  indekCed.  An  enquiry  re- 
specting the  amount  of  his  debts  then  was 
refused.— Jfofu/erf  y.  If .,  4  L  £.  R.  434.  (£^.) 

8.  The  Court,  having  continued  an  injunc- 
tion to  the  hearinff,  on  the  terms  of  ptf .  enter- 
ing into  security  by  recognizance  for  mesne 
rates,  made  an  order,  as  in  the  cause,  after 
the  bill  had  been  dismissed  at  the  hearing, 
referring  it  to  the  Master  to  enquire  and 
report  the  amount  which  ptf.  was  liable  to 
pay  for  mesne  rates,  so  as  to  enable  deft, 
to  obtain  an  order  on  ptf.  to  pay  the  sum 
due,  and,  in  default,  to  put  the  recognizance 
in  suit.— Ca%Aan  y.  C,  4  I.  £.  R  441.    (R) 

9.  When  estates  and  other  property,  form- 
ing a  mixed  fund,  are  settled,  subject  to 
a  power  of  appointment,  the  Court,  when  the 
parties  entitl^  to  that  fund  are  numerousi, 
will  not,  as  against  a  purchaser  of  part  there- 
of, in  which  purchase  one  object  of  the  fund 
acquiesced,  act  as  against  that  purchaser, 
witnout  knowing  all  Uie  dispositions  of  that 
fund,  and  will  direct  enquiries  accordingly. — 
Thong}3on  y.  Simpson,  1  Dr.  &  War.  459.   (C.) 

10.  In  a  suit  to  rectify  an  instrument,  deft, 
is  entitled  to  an  enquiry  respecting  the  nature 
and  existence  of  all  written  documents  bear- 
ing upon  the  question,  and  deposed  to  be 
in  existence,  but  not  produced. — Mortimer  v. 
Shortall,  2  Dr.  &  War.  868 :  1  Con.  &  L.  417. 
(C.) 

11.  When  a  question  arises  in  consequence 
of  estates  in  Scotland  being  deyised  to  A., 
the  Court  will  not  adjudicate  upon  that  ques- 
tion until  it  has  been  ascertained,  by  refer- 
ence to  a  Master,  whether  the  estates  did  pass 
by  the  Scotch  laws.— If *Ca//  y.  iTC,  2  Con,  & 
L.  184.    (C.) 

12.  A  direction,  touching  the  charitable 
trusts  upon  which  real  property  devised  is 
to  be  applied,  contained  in  a  codicil,  referred 
to  by  the  will,  but  not  attested,  does  not  bind 
the  Master  upon  a  reference  to  settle  a  scheme. 
If  proper,  it  should  be  adopted  by  him. — AtL' 
Gen,  y.  Madden,  2  Con.  &  L.  519.    (C.) 

13.  A  reference,  to  ascertain  what  sum  is 
due  from  an  infant  for  penal  fines  for  a  non- 
renewal, cannot  be  obtained  on  petition.  A 
bill  must  be  filed.— /n  re  CoUhurst,  5  L  £.  R 
822 ;  8  Dr.  &  War.  85 ;  2  Con.  &  L.  85.  (C.)— 
[Revg.,  4  L  £.  R  444 ;  Fl.  &  K.  515.  (R)] 

14.  Under  an  order  of  reference  to  the  Mas- 
ter, to  enquire  and  report  the  rights  of  the 
parties  to  a  surplus  fund  (residue  of  the  pur- 
chase-money of  the  deft.'s  real  estate,  sold 
under  the  decree  to  pay  a  charge  by  title 
paramount),  and  of  all  persons  havine  any 
charge  or  lien  affecting  the  same ;  the  Master 
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publishing  adrertisements  for  that  parpose. 
It  appeared  that  the  sum  (if  any)  due  to  one 
of  the  claimants  conld  not  be  ascertained 
without  taking  a  long  and  complicated  ac- 
count ;  and  the  Master,  being  of  opinion  that 
the  order  of  reference  did  jiot  authorise  the 
taking  of  such  an  aoeonnt,  refused  to  take 
it.  On  motion,  pending  the  reference,  the 
Court  ordered  the  Master  to  take  the  ac- 
count, and  gave  further  directions  on  the 
subject.— /SttAVaii  y.  Dtlctny,  6  I.  £.  R.  370. 
(R.) 

1.  A  bill  prayed  accounts,  and  an  injunc- 
tion to  restrain  the  deft,  from  proceeding 
in  an  ejectment,  because  one  of  the  lires, 
upon  which  the  ptf.'s  interest  depended,  still 
existed. 

Semble — ^There  could  not  be  an  absolute 
decree  for  ptfs.  without  having  previously 
had  an  enquiry  as  to  the  existence  of  the 
alleged  subsisting  life. — (yDoimdl  v.  N(^an. 
4  Dr.  &  War.  158.    (C.) 

2.  The  Masters  have  not  jurisdiction  to 
examine  viva  voce  any  of  the  parties  in  the 
cause.— Ca«A«/  v.  KeUy,  Dr.  Ecp.,  tenqt,  Sug- 
den,  262.    (C.) 

8.  S.  was  entitled  with  her  brother  and  four 
sisters,  to  a  lease  for  81  years,  as  one  of  the 
next-of-kin  to  her  Another,  one  of  whose  per- 
sonal representatives  she  was.  The  landlord 
made  a  lease  for  51  years,  expressed  to  be 
made  in  consideration  of  the  surrender  of  the 
former  lease.  It  described  the  lands  as  late 
in  the  possession  of  the  mother,  and  then  in 
the  possession  of  S.  and  one  of  her  sisters,  her 
co-administratrix.  An  endorsement  on  the 
lease  stated,  that  it  was  made  in  trust  for  S. 
and  her  brother  and  sisters.  S.  married.  The 
landlord  leased  to  her  husband  the  same  lands 
for  40  years,  to  commence  after  the  expira- 
tion of  the  51  years.  Hdd^  that  the  new  lease 
was  a  graft. 

Although  a  ptf .  is  bound  to  prove  his  whole 
case  at  the  hearing,  yet,  if  there  be  no  failure 
of  title,  but  an  omission  in  the  proof  of  it, 
the  Court  may,  in  its  discretion,  direct  a  re- 
ference to  the  Master  to  enquire  into  it. — 
M'AUster  v.  Wal^  8  I.  E.  R.  260.    (C.) 

4.  When  an  incumbrancer,  to  whom  money 
was  ordered  to  be  paid,  before  payment  assigns 
his  charge,  the  assignee  cannot  obtain  an  order 
for  payment  of  the  sum  ordered,  to  himself, 
upon  affidavit  merely ;  but  must  take  a  refer- 
ence at  his  own  expense. — Huggard  v.  Lynch, 
8LE.R511.    (E.E.) 

6.  A  petition.  In  1844,  under  the  1  W.i^c 
69,  sUted  that,  in  1823,  V.  devised  real  estate 
to  a  trustee  to  pay  debts ;  and,  after  payment 
thereof,  in  trust  for  the  petitioner ;  that  Y. 
died  in  1824 ;  and  that  thereupon  the  peti- 
tioner entered ;  that  many  years  ago  the  peti- 
tioner and  the  trustee  sold  part  of  the  estate, 
and  paid  all  the  debts ;  that  the  trustee  had 
died;  and  that  his  heir  was  a  minor.  The 
petition  prayed  a  conveyance  of  the  legal  es- 
tate. 


The  Court  directed  enquiries — whether  the 
minor  was  a  trustee  for  the  petitioner  alone, 
discharged  of  debts  and  the  trusts  of  the  will. 
— In  reBarry^  2  Jon.  &  L.  I.    (C.) 

6.  y.  devised  a  house  in  trust  for,  and  ap- 
pointed it  to  the  use  of  a  charity  school  for 
females.  In  time,  the  premises  became  ruin- 
ous, and  unsuited  for  the  purpose  of  such  a 
school ;  but  were  valuable  for  commercial  pur- 
poses. There  was  no  fund  for  repairing  the 
house. 

The  trustees  presented  a  petition  under  the 
52  G,  3,  c.  100.  The  Court  refused  to  refer  it 
to  the  Master  to  enquire  whether  it  would  be 
for  the  benefit  of  the  charity  to  sell  the  house ; 
but  granted  a  reference,  whether  it  would  be- 
nefit the  charity  to  set  the  house,  and  apply 
the  rent  in  procuring  a  suitable  place  for 
carrying  on  the  school  ?  —  In  re  Suir  Island 
Female  Charity  School,  2  Jon.  &  L.  171.    (C.) 

7.  In  a  suit  against  trusteed  by  a  husband^ 
who  covenanted  to  effect  a  policy  of  insurance 
with  a  respectable  Insurance  Company,  and 
to  assign  the  same  to  trustees ;  but  who  in- 
sured with  a  Friendly  Society,  the  rules  of 
which  subjected  the  insured  to  the  danger  of 
expulsion,  and  did  not  allow  an  assignment, 
but  allowed  a  nomination,  nearly  tantamount 
to  it ;  and  whose  capital  was  not  proved ;  it 
was  referred  to  the  Master  to  ascertain 
whether  the  covenant  was  fulfilled ;  the  ptf.  to 
pay  the  costs. 

Semble — The  covenant  was  not  fulfilled. — 
Courtenay  v.  C,  9  I.  E.  R  329 ;  8  Jon.  &  L. 
519.    ^C.) 

8.  When  a  bill  is  filed  to  raise  two  charges, 
the  prior  charge  affecting  the  inheritance, 
and  the  puisne  affecting  a  term,  it  will  be  re- 
ferred to  the  Master  to  enquire  and  report 
how  much  of  the  produce  of  the  sale,  after 
paying  the  prior  charge,  represents  the  pro- 
duce of  the  sale  of  the  term. — Hutton  v.  Mayne^ 

9  L  E.  R.  348 ;  8  Jon.  &  L.  586.    (C.) 

9.  An  application  to  transfer  the  carriage 
of  the  proceedings  from  a  party  in  the  cause, 
is  for  the  Master,  in  the  first  instance,  under 
the  117th  G.  O.  This  Court  will  not  entertain 
it  except  on  appeaL — Lindsay  v.  Spotiewood^ 

10  I.  E.  R.  5.    (R.) 

10.  When  a  final  decree  is  made  at  the  ori- 
ginal hearing  of  a  cause  set  down  to  be  heard 
pro  con/esso,  for  the  amount  claimed  by  the 
bill,  liberty  will  be  reserved  thereby  to  the 
deft.,  it  he  dilutes  the  amount  claimed,  to 
apply  to  the  Court  for  a  reference  to  enquire 
and  report  the  amount  due  on  the  securities. 

A  cause  was  set  down  to  be  heard  pro  am- 
fteeo,    A  personal  decree  was  granted  against 
an  executor,  the  bill  stating  that  he  had^  re- 
ceived assets  and  promised  to  pay. — Buiet  v. 
SU  Lawrence,  10  I.  E.  R.  425.    (R.) 

11.  The  appointment  of  a  person  as  re- 
ceiver over  a  kind  of  property  the  manage- 
ment of  which  he  does  not  understand,  with 
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an  andertaking  to  act  under  the  direction  of  a 
person  who  does  understand  it,  is  improper. 

The  appointment  of  a  receiver  who  acts 
nnder  the  directions  of  a  deft,  is  objection- 
able. 

A  reference  to  appoint  a  receiver  sent  back 
to  the  Master,  thoni^h  the  Ma>tcr'8  selection 
had  been  afhniied  by  the  Master  of  the  KolW. 
^Lupton  V.  Steplun'son,  11  1.  E.  R.  484.     (C.) 

1.  Motion,  before  hearing,  for  a  reference 
to  ascertain  priorities  and  take  accounts,  re- 
fused; it  appenrinp  that  there  was  another 
suit  for  a  sale  of  the  same  lands  set  down  for 
hearinp  in  the  Chancelli  r's  Ii>t,  in  which  the 
same  accounts  must  be  taken. — M'lJennott  v. 
O'Cotmtli,  1  I.  Jur.  100.     (K.) 

2.  Under  a  common  order,  directing?  the  re- 
ference of  a  solicitor's  bill  for  taxation,  the 
Taxing  Master  has  no  jurisdiction  to  decide 
a  question  of  retainer. — Belas  v.  Xorris,  1  I. 
Jur.  207.     (R.) 

3.  When  a  receiver  dies,  it  is  of  course,  to 
obtain  an  order  of  reference  for  the  appoint- 
ment of  a  new  receiver. —  Wrwht  v.  O'Britn.  2 
I.  Jur.  20.     (R.) 

4.  Bill  filed  to  raise  a  charge ;  plea  of  an- 
other suit  pending.  The  plea,  not  having 
been  set  dnwn  for  argument,  was  deemed 
allowed.  The  deft,  who  pleaded,  moved  to 
dismiss  the  bill  for  want  of  prosecution.  The 
ptf.  was  permitted  to  take  an  order  of  refer- 
ence to  the  Master  to  ascertain  the  truth  of 
the  plea,  although  the  time  for  setting  down 
the  plea  for  argument  had  expired. — Sadlier 
T.  WhaUey,  2  I.  Jur.  171.    (R.) 

6.  A  reference  to  the  Master  was  granted 
to  enquire  whether  the  recelyer  might  not  be 

S^rroitted  to  give  security  by  the  British 
narantee  Association.— //o6Aoi««  v.  IJamil' 
ton,  2  I.  Jur.  172.  (R.)_[See  Witt  ▼.  O'Grady, 
2  1.  Jur.  212.    (R.)] 

6.  The  Court  will  not  in  future  entertain 
an  application  touching  payment,  by  the  pur- 
chaser, of  costs  occasioned  by  his  overruled 
objections  to  title.  The  Master  has  jurisdic- 
tion under  the  4  &  6  W,  4,  c.  78,  s.  12,  to 
determine  the  question  of  costs. — NeviUe  v. 
Fitzgerald,  2  I.  Jur.  256.     (R.) 

7.  Reference  to  enquire  whether  the  pur- 
chaser under  a  decree  had  been  put  into  pos- 
session of  all  the  lands.  Report:  that  he 
was  entitled  to  XOO  compensation,  which  he 
moved  should  be  allocated  to  him,  with  costs 
of  the  motion  and  reference. 

Cross-motion :  that  he  should  pay  ptf.'s 
costs  of  a  prior  reference  on  which  his  objec- 
tions to  the  title  had  been  overruled. 

The  Master  certified  that  there  were  not 
any  grounds  to  justify  those  objections. 

The  Court  declared  that  the  4  &  5  W,  4,  c. 
78,  s.  12,  gave  the  Masters  jurisdiction  to 
decide  such  questions  of  coBU.-Bedtfyr.  Smith, 
2  I.  Jur.  266.    (R.) 


8.  When  a  tenant  of  the  Conit  repleried  a 
distress  made  by  the  receiver,  who  entered  a 
rule  to  declare  in  the  replevin  suit,  but  sub- 
sequently offered  the  tenant  the  costs  of  the 
rule,  which  the  latter  declined  to  receive,  the 
Court  ordered  the  proceedings  in  the  replevin 
suit  to  be  stayed;  and  directed  a  reference 
to  the  Remcnil)rancer  to  report  what  sum  was 
due  to  the  tenant:  the  order  to  be  without 
prejudice  to  any  question  as  to  the  liabilities 

[  of    liie  sureties  in  the  replevin  suit,  or  the 
co>ts  of  that  suit,  or  of  the  motion. —  Whit^ 
I  law  V.  :Saiu/i/s,  12  I.  E,  R.  3y8.     (E.E.) 

9.  The  particulars  of  sale  stated  that  the 
timber  on  the  estate  would  be  included  in  the 
purchase.  To  the  timber  on  a  very  small 
portion  of  the  lauds  no  title  was  made.  There 
being  no  misrepresentation,  the  Court  referred 
it  to  the  Master  to  enquire  whether  the  timber 
on  that  portion  was  material  to  the  possession 
and  enjoyment  of  the  estate  ? — Stewart  r. 
The  Manjuis  of  Conyngham,  1  I.  C.  R.  534.  (R.) 

10.  When  the  Master  reports  bad  title  on 
but  one  of  several  objections  thereto,  it  is 
proper  to  send  the  case  back  to  the  Master  to 
review  his  report,  with  a  direction,  that  he 
shall  regard  the  decision  of  the  Court. — Gray 
v.  Strangman,  6  I.  Jur.  113.     (C.) 

11.  The  Irish  Drainage  Act,  5  &  6  Fife,  c. 
89,  fis.  70,  79,  gives  the  costs  of  the  investment 
in  government  stock  of  the  purchase-money 
of  lands  taken  by  the  Commissioners  of  Public 
Works,  as  well  as  the  costs  of  a  subsequent 
purchase  of  lands. 

The  Court  will  not  refer  it  to  a  Master  to 
approve  of  a  purchase,  unless  a  particular 
purchase  is  stated. — King  v.  The  Commrs,  of 
Pub,  Works,  2  I.  Jur.  N.  fe.  76.    (R.) 

12.  The  Masters  have  jurisdiction  to  make 
orders  for  substitution  of  service  in  loth  see. 
cases. 

In  those  cases  the  M.  R.  will  not  make  such 
orders.~5/>/aiiie  v.  S.,  3  I.  Jur.  N.  S.  816.  (R.) 

13.  A  widow  filed  a  bill  for  dower  against 
alienees  of  her  husband.  To  make  out  her 
title  to  dower,  the  petitioner  was  obliged  to 
give  in  evidence  a  deed,  conveying  the  estate 
to  the  person  from  whom  her  husband  claimed, 
and  reciting  that  the  legal  estate  was  out- 
standing in  trustees.  The  petitioner  also  gave 
in  evidence  orders  of  the  Court  of  Ch.,  to 
show  that  such  recital  was  mistaken.  Held, 
that  she  was  entitled  to  a  reference  to  ascer- 
tain of  what  lands  she  was  dowable. — A'er- 
naghan  v.  M' Nolly,  111.  C.  R.  62  ;  61.  Jur.  N. 
S.  51.    (C.A.) 

14.  When  the  Master  had  in  his  discretion 
settled  the  entire  of  a  fund  upon  a  wife  and 
children,  the  Court  refused  on  appeal  by  the 
petitioners,  assignees  in  bankruptcy  of  the 
husband,  to  interfere  with  that  discretion,  or 
to  charge  the  fund  with  their  costs.  Appeal 
motion  refused,  with  costs. — Jame$  v.  SmitK,  6 
I.  Jur.  N.  S.  837.    (R.) 
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1.  The  Masters  hare  not  jurisdiction  to 
re-hear  causes  referred  to  them  under  the 
15th  sec— [iVrMon  v.  Peard,  12  I.  C.  R.  30,  is 
overruled  by  Sloan  v.  M'CaUen^  8  I.  Jur.  N.  S. 
201].— Cooifce  V.  Franklin,  16  I.  C  R.  469.  (R.) 


LVI,  1.  a.  2.  Respecting  Infants,  ^, 

2.  A  female  minor,  having  married  without 
assent  of  the  Court,  applied  with  her  husband. 
that  the  funds  to  which  she  was  entitled  i 
should  be  transferred  to  him,  he  nndertakinj; 
to  make  a  proper  settlement.  The  parties 
being  poor,  the  Court  di'^peused  with  a  re- 
ference;  and  upon  the  production  of  a  draft 
settlement,  which  the  Court  approved  of,  and 
the  husband  undertaking  to  execute  it,  made 
the  order.— /n  re  Bakers,  8  I.  E.  R.  108.  (^R.) 


LVI.  1.  a.  8.  In  Matters  Testamentary, 

8.  When  there  is  a  gift  to  a  number  of  per- 
sons as  a  class,  the  course  of  the  Court  is  to 
refer  it  to  the  Master  to  enquire  who  are  the 
members  constituting  that  class,  before  it 
decides  upon  their  rignts. — Kimberli/  v.  Tew,  5 
I.  E.  R.  389 ;  4  Dr.  &  War.  139  ;  2  Con.  &  L. 
866.    (C.) 


LVI.  1.  b.  Proceedings  on  a  Reference. 

4.  On  a  reference  to  enquire  what  is  due 
for  rent  and  renewal  fines,  the  Master  is  not 
warranted  to  take  an  account  of  penal  fines 
incurred  for  non-renewal. — In  re  Colthnrst,b  I. 
E.  R.  322  ;  3  Dr.  &  War.  35  ;  2  Con.  &  L.  35. 
(C.)— [Revg.  4L  E,  R.  444 ;  Fl.  &K.  615.  (R.)] 

5.  A  direction,  respecting  charitable  uses 
upon  which  real  property  devised  by  a  will  is 
to  be  applied,  contained  in  a  codicil  referred 
to  bv  the  bill,  but  not  attested,  is  not  binding 
on  the  Master  when  settling  a  scheme ;  but, 
if  proper,  should  be  adopted  by  him. — Att,- 
Gen.  v.i/addbi,  2  Con.  &L.  617.    (C.) 

6.  A  joint  judgment  against  two  cannot  be 
proved  under  a  decree  to  account  in  a  suit 
instituted  to  administer  the  real  assets  of  the 
conuzor  who  died  first ;  the  surviving  conuzor 
not  being,  as  such,  a  party  to  the  suit. 

The  case  does  not  fall  within  the  28th  G. 
O.  of  March  1843.— i/oicAe//  v.  Sutton^  2  Jon. 
&L.  21.    (C.) 

7.  The  Court  must  give  credit  to  what  the 
Master  reports  as  having  occurred  in  his  pre- 
sence.—TVaZww/ley  v.  W.,  3  Jon.  &  L.  666.  (C.) 

8.  When  a  second  incumbrancer's  demand 
would  have  exhausted  the  entire  fund  in  a 
creditor's  suit,  the  Court  refused  to  allow  him 
to  pay  off  the  first  incumbrance  and  take  a 
conveyance  without  the  expense  of  a  sale. 
All  parties  consenting,  it  was  referred  to  the 
Master  to  ascertain  the  value  of  the  debt  and 
estate;  and  if  it  would  not  be  beneficial  to 
have  a  sale,  directed  the  conreyance  to  be 
made  as  asked. — Lvnch  r.  KeUtf,  9 1.  E.  B.  842 ; 
8  Jon.  &  L.  625.    (C.) 


9.  On  appeals  respecting  receivers*  accounts, 
it  is  the  practice  in  this  country  to  entertain 
objections  to  the  amount  of  the  items,  though 
the  Master  may  have  adopted  no  erroneous 
principle. — Beytagh  v.  Concannon,  Id  I.  E.  R. 
351.     (C.) 

10.  The  original  decree,  pronounced  before 
the  G.  O.  of  1843,  contained  no  directions  to 
take  an  account  of  subsequent  incumbrances. 
A  decree  on  a  bill  of  supplement  and  revivor, 
made  in  1840,  also  omitted  to  direct  such  an 
account.  The  Court  refused  to  amend  the 
latter  decree,  under  the  103rd  G.  0.,  by  adding 
the  direction,  as  it  is  not  matter  of  form. 

Qtfarc— Whether  the  102nd  G.  O.  applies  to 
supplemental  suits  ? — Bradley  v.  Davis,  11  L 
E.  134.    (C.) 

11.  An  order  made  on  petition  under  the 
102nd  G.  O.  should  contain  a  direction  to  the 
Master  to  advertise  for  creditors,  when  the 
original  decree  only  directed  an  account  of 
incumbrances  prior  to  and  contemporaneous 
with  the  ptf.'s  demand.— P/uwp/re  v.  O'Dell,  12 
L  E.  R.  308.    (R.) 

12.  When  objections  to  a  Master's  report 
are  filed,  and  allowed,  the  objector,  if  he 
neglects  to  get  a  Master's  order  for  payment 
to  him  of  the  costs  occasioned  by  the  objec- 
tions, and  subsequently  moves  the  Rolls  for 
payment  of  them,  must  pay  the  costs  of  the 
motion,  even  though  allowed  costs  of  the 
objections. 

vVhen  objections  are  argued  in  the  office, 
the  Master  should  make  a  ruling  under  the 
4  &  6  FK.  4,  c.  78,  s.  12,  touching  the  costs. 
If  he  reserves  that  question,  the  M.  R.  will 
not  make  any  order  concerning  them,  except 
upon  a  special  certificate  of  the  Master. — 
Pepper  v.  Foster,  6  I.  Jur.  177.    (R.) 


13.  In  1810,  two  judgments  on  a  joint  and 
several  bond  against  D.  and  B.,  to  secure 
£2200,  and,  in  1812,  another  judgment  to  se- 
cure £1000  against  D.,  were  executed  by  X., 
as  trustee  for  the  Mayo  Infirmary.  In  1819, 
a  joint  and  several  bond  to  secure  £3200  was 
executed  by  D.  and  B.  to  X.,  who  gave  war- 
rants to  satisfy  the  judgments.  Id  1823.  two 
deeds  were  executed  by  D.  and  B.;  by  the 
first  of  which  they  conveyed  lands  in  trust, 
to  sell  with  their  consent,  or  the  consent  of 
the  survivor,  and  to  stand  possessed  of  the 
purchase-money,  on  trusts  declared  by  the 
second  deed,  viz.,  to  apply  £8275  as  D.  and 
B.  should  appoint ;  in  default  of  appointment, 
to  pay  £3000  due  to  X.,  the  trustee  of  the 
Mayo  Infirmary  (a  party  to  the  deed  in  ano- 
ther character),  on  a  judgment  against  D. 
and  B.,  and  to  pay  the  surplus,  after  payment 
of  legacies,  to  B.  and  bis  heirs ;  and,  until  the 
sale  took  place,  to  pay  the  rents  as  D.  and  B. 
should  jointly  appoint ;  in  default  of  appoint- 
ment, to  keep  down  the  interest  on  the  £3200, 
and  the  legacies,  and  to  pay  the  surplus  to 
D.  for  life,  and,  after  his  death,  to  B.,  his 
executors,  Ac.  No  sale  was  had.  In  1826, 
D.  died.  In  1827,  X.  died,  without  having 
entered  judgment  on  the  bond  of  1819,  and 
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an  andertaking  to  act  under  the  direction  of  a 
person  who  does  understand  it,  is  improper. 

The  appointment  of  a  recclyer  who  acts 
nnder  the  directions  of  a  deft,  is  objection- 
able. 

A  reference  to  appoint  a  receiver  sent  baclt 
to  the  Master,  though  the  Master's  selection 
had  been  affirmed  by  the  Master  of  the  Rolls. 
^Lupton  V.  Stephenson,  11  I.  E.  R.  484.    (C.) 

1.  Motion,  before  hearing,  for  a  reference 
to  ascertain  priorities  and  take  accounts,  re- 
fused; it  appearing  that  there  was  another 
suit  for  a  sale  of  the  fearae  lands  set  down  for 
hearing  in  the  Chancelh  r*8  list,  in  which  the 
same  accounts  must  be  taken. — M'Dermott  v. 
O'Connell,  1  I.  Jur.  106.     (R.) 

2.  Under  a  common  order,  directing  the  re- 
ference of  a  solicitor's  bill  for  taxation,  the 
Taxing  Master  has  no  jurisdiction  to  decide 
a  question  of  retainer.— ^e/o*  v.  Norris,  1  I. 
Jut.  267.    (R.) 

8.  When  a  receiver  dies,  it  is  of  course,  to 
obtain  an  order  of  reference  for  the  appoint- 
ment of  a  new  receiver.— WViaA<  v.  O^Brien,  2 
L  Jut.  20.    (R.) 

4.  Bill  filed  to  raise  a  charge ;  plea  of  an- 
other suit  pending.  The  plea,  not  having 
been  set  down  for  argument,  was  deemed 
allowed.  The  def^.,  who  pleaded,  moved  to 
dismiss  the  bill  for  want  of  prosecution.  The 
ptf.  was  permitted  to  take  an  order  of  refer- 
ence to  the  Master  to  ascertain  the  truth  of 
the  plea,  although  the  time  for  setting  down 
the  plea  for  argument  had  expired.— ^acf/ter 
T.  WludUy,  2  I.  Jur.  171.    (R) 

5.  A  reference  to  the  Master  was  granted 
to  enquire  whether  the  receiver  might  not  be 

S)rroitted  to  give  security  by  the  British 
uarantee  Association.- A)6Aoim«  v.  Hamil- 
ton^ 21.  Jur.  172.  (R.)— [See  Wufev.  G'Gradu, 
2  I.  Jur.  212.    (R.)]  ^' 

6.  The  Court  will  not  in  future  entertain 
an  application  touching  pajrment,  bv  the  pur- 
chaser, of  costs  occasioned  by  his  'overruled 
objections  to  title.  The  Master  has  jurisdic- 
tion under  the  4  &  6  W,  4,  c.  78,  s.  12,  to 
determine  the  question  of  costs. — NeviUe  v 
Fitzgerald,  2  I.  Jur.  266.    (R.) 

7.  Reference  to  enquire  whether  the  pur- 
chaser under  a  decree  had  been  put  into  pos- 
session of  all  the  lands.  Report:  that  he 
was  entitled  to  £60  compensation,  which  he 
moved  should  be  allocated  to  him,  with  costs 
of  the  motion  and  reference. 

Cross-motion:  that  he  should  pay  ptf.'s 
costs  of  a  prior  reference  on  which  his  objec- 
tions to  the  title  had  been  overruled. 

The  Master  certified  that  there  were  not 
any  grounds  to  justify  those  objections. 

The  Court  declared  that  the  4  A  6  W,  4,  c. 
78,  s.  12,  gave  the  Masters  jurisdiction  to 
decide  such  questions  of  costs.-BwWM  y.  Smith, 
2  I.  Jur.  266.    (R.) 


8.  When  a  tenant  of  the  Conrt  replevied  a 
distress  made  by  the  receiver,  who  entered  a 
rule  to  declare  in  the  replevin  suit,  but  sub- 
sequently offered  the  tenant  the  costs  of  the 
rule,  which  the  latter  declined  to  receive,  the 
Court  ordered  the  proceedings  in  the  replevin 
suit  to  be  stayed;  and  directed  a  reference 
to  the  Remembrancer  to  report  what  sum  was 
due  to  the  tenant:  the  order  to  be  without 
prejudice  to  any  question  as  to  the  liabilitiea 
of  the  sureties  in  the  replevin  suit,  or  the 
costs  of  that  suit,  or  of  the  motion. —  fFAito- 
hw  V.  Sandys,  12  I.  E.  R.  898.     (E.E.) 

9.  The  particulars  of  sale  stated  that  the 
timber  on  the  estate  would  be  included  in  the 
purchase.  To  the  timber  on  a  very  small 
portion  of  the  lands  no  title  was  made.  There 
being  no  misrepresentation,  the  Conrt  referred 
it  to  the  Master  to  enquire  whether  the  timber 
on  that  portion  was  material  to  the  possession 
and  enjoyment  of  the  estate  ?—5reirar<  r. 
The  Marquis  of  Conyngham,  1  I.  C.  R.  584.  (R.) 

10.  When  the  Master  reports  bad  title  on 
but  one  of  several  objections  thereto,  it  is 
proper  to  send  the  case  back  to  the  Master  to 
review  his  report,  with  a  direction,  that  he 
shall  regard  the  decision  of  the  Court. — Gray 
V.  Strangman,  6  I.  Jur.  113.    (C.) 

11.  The  Irish  Drainage  Act,  5  &  6  Fic,  c 
89,  ss.  76,  79,  gives  the  costs  of  the  investment 
in  government  stock  of  the  purchase-monej 
of  lands  taken  by  the  Commissioners  of  Public 
Works,  as  well  as  the  costs  of  a  subsequent 
purchase  of  lands. 

The  Court  will  not  refer  it  to  a  Master  to 
approve  of  a  purchase,  unless  a  particular 
purchase  is  stated.— J^ma  v.  The  Commrs.  of 
Pub.  Works,  2  L  Jur.  N.  S.  76.    (R.) 

12.  The  Masters  have  jurisdiction  to  make 
orders  for  substitution  of  service  in  15th  sec 
cases. 

In  those  cases  the  M.  R.  will  not  make  such 
orders.— /Sip/atne  v.  *S.,  3  I.  Jur.  N.  S.  816.  (R.) 

13.  A  widow  filed  a  bill  for  dower  against 
alienees  of  her  husband.  To  make  out  her 
title  to  dower,  the  petitioner  was  obliged  to 
give  in  evidence  a  deed,  conveying  the  estate 
to  the  person  from  whom  her  husband  claimed, 
and  reciting  that  the  legal  estate  was  out- 
standing in  trustees.  The  petitioner  also  gave 
in  evidence  orders  of  the  Court  of  Ch.,  to 
show  that  such  recital  was  mistaken.  Held, 
that  she  was  entitled  to  a  reference  to  ascer- 
tain of  what  lands  she  was  dowable. — Ker- 
naghan  v.  M' Nolly,  11  I.  C.  R.  52  ;  5 1.  Jur.  N. 
S.  51.    (C.A.) 

14.  When  the  Master  had  in  his  discretion 
settled  the  entire  of  a  fund  upon  a  wife  and 
children,  the  Conrt  refused  on  appeal  by  the 
petitioners,  assignees  in  bankruptcy  of  the 
husband,  to  interfere  with  that  discretion,  or 
to  charge  the  fund  with  their  costs.  Appeal 
motion  refused,  with  costs. — James  v.  Smith,  6 
I.  Jur.  N.  S.  887.    (R.) 
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1.  The  Masters  hare   not  jurisdiction  to  I     9.  On  appeals  respecting  receivers*  accounts, 
re-hear  causes  referred  to  them  under  the    It  Is  the  practice  in  this  country  to  entertain 


16th  sec— INason  v.  Pearrf,  12  I.  C.  R.  30,  is 
overruled  by  Sloan  v.  M'Callen,  8  I.  Jur.  N.  S. 
2Qi;\.— Cooke  V.  Franklin,  16  I.  C.  K.  469.  (R.) 


LVI.  1.  a.  2.  Respecting  Infants,  f(v, 

2.  A  female  minor,  having  married  without 
assent  of  the  Court,  applied  with  her  husband, 
that  the  funds  to  which  she  was  entitled 
sliould  be  transferred  to  him,  he  undertaking  ; 
to  make  a  proper  settlement.  The  partie» 
being  poor,  the  Court  di-^peused  with  a  re- 
ference ;  and  upon  the  production  of  a  draft 
settlement,  which  the  Court  approved  of,  and 
the  husband  undertaking  to  execute  it,  made 
the  order.— /n  re  Bakers,  8  I.  E.  R.  108.  ^R.) 


LVI.  1.  a.  8.  In  Matters  Testamentary. 

8.  When  there  is  a  gift  to  a  number  of  per- 
sons as  a  class,  the  course  of  the  Court  is  to 
refer  it  to  the  Master  to  enquire  who  are  the 
members  constituting  that  class,  before  it 
decides  upon  their  rights. — Kimberly  v.  Ttw,  5 
I.  E.  R.  389  ;  4  Dr.  &  War.  139 ;  2  Con.  &  L. 
866.    (C.) 


LVI.  1.  b.  Proceedings  on  a  Reference, 

4.  On  a  reference  to  enquire  what  is  due 
for  rent  and  renewal  fines,  the  Master  Is  not 
warranted  to  take  an  account  of  penal  fines 
incurred  for  non-renewal. — In  re  Colthurst,  5  I. 
E.  R.  322  ;  8  Dr.  &  War.  36  ;  2  Con.  &  L.  35. 
(C.)— [Revg.  4L  E.  R.444 ;  Fl.  &K.  616.  (R.)] 

6.  A  direction,  respecting  charitable  uses 
upon  which  real  property  devised  by  a  will  is 
to  be  applied,  contained  in  a  codicil  referred 
to  bv  the  bill,  but  not  attested.  Is  not  binding 
on  the  Master  when  settling  a  scheme  ;  but, 
if  proper,  should  be  adopted  by  him. — Att,- 
Gen,Y.  Madden,  2  Con,  &L,  617,    (C.) 

6.  A  joint  judgment  against  two  cannot  be 
proved  under  a  decree  to  account  in  a  suit 
instituted  to  administer  the  real  assets  of  the 
conuzor  who  died  first ;  the  surviving  conuzor 
not  being,  as  such,  a  party  to  the  suit. 

The  case  does  not  fall  within  the  28th  G. 
O.  of  March  \9AZ,—HatcheU  v.  Sutton,  2  Jon. 
&L.  21.    (C.) 

7.  The  Court  must  give  credit  to  what  the 
Master  reports  as  having  occurred  in  his  pre- 
tence.— Walmslof  V.  W,,  3  Jon.  &,  L.  666.  (C.) 

8.  When  a  second  incumbrancer's  demand 
would  have  exhausted  the  entire  fund  in  a 
creditor's  suit,  the  Court  refused  to  allow  him 
to  pay  off  the  first  Incumbrance  and  take  a 
conveyance  without  the  expense  of  a  sale. 
All  parties  consenting,  it  was  referred  to  the 
Master  to  ascertain  the  value  of  the  debt  and 
estate;  and  If  it  would  not  be  beneficial  to 
have  a  sale,  directed  the  conveyance  to  be 
made  as  asked. — Lvnch  v.  Kelly,  9  i.  £.  R.  842 ; 
8  Jon.  &  L.  626.    (C.) 


objections  to  the  amount  of  the  items,  though 
the  Master  may  have  adopted  no  erroneoui 
principle. — Beytagh  v.  Concannon,  Id  I.  E.  R 
351.    (C.) 

10.  The  original  decree,  pronounced  before 
the  G.  O.  of  1843,  contained  no  directions  to 
take  an  account  of  subsequent  incumbrances. 
A  decree  on  a  bill  of  supplement  and  revivor, 
made  in  1846,  also  omitted  to  direct  such  an 
account.  The  Court  refused  to  amend  the 
latter  decree,  under  the  103rd  G.  0.,  by  adding 
the  direction,  as  it  is  not  matter  of  form. 

Qtfare— Whether  the  102ud  G.  O.  applies  to 
supplemental  suits  ? — Bradley  v.  Davis,  11  I. 
E.  134.    (C.) 

11.  An  order  made  on  petition  under  the 
102nd  G.  O.  should  contain  a  direction  to  tho 
Master  to  advertise  for  creditors,  when  the 
original  decree  only  directed  an  account  of 
incumbrances  prior  to  and  contemporaneous 
with  the  ptf.'s  demand.--P/uffip<re  v.  O'lJell,  12 
I.  E.  R.  808.    (R.) 

12.  When  objections  to  a  Master's  report 
are  filed,  and  allowed,  the  objector,  if  he 
neglects  to  get  a  Master's  order  for  payment 
to  him  of  the  costs  occasioned  by  the  objec- 
tions, and  subsequently  moves  the  Rolls  for 
payment  of  them,  must  pay  the  costs  of  the 
motion,  even  though  allowed  costs  of  the 
objections. 

When  objections  are  argued  In  the  office, 
the  Master  should  make  a  ruling  under  the 
i  &  5  W,  4,  c.  78,  s.  12,  touching  the  costs. 
If  he  reserves  that  question,  the  M.  R.  will 
not  make  any  order  concerning  them,  except 
upon  a  special  certificate  of  the  Master. — 
Pepper  v.  Foster,  6  I.  Jur.  177.    (R.) 

18.  In  1810,  two  judgments  on  a  joint  and 
several  bond  against  D.  and  B.,  to  secure 
£2200,  and,  in  1812,  another  judgment  to  se- 
cure £1000  against  I).,  were  executed  by  X., 
as  trustee  for  the  Mayo  Infirmary.  In  1819, 
a  joint  and  several  bond  to  secure  £8200  was 
executed  by  D.  and  B.  to  X.,  who  gave  war- 
rants to  satisfy  the  judgments.  In  1823.  two 
deeds  were  executed  by  D.  and  B.;  by  the 
first  of  which  they  conveyed  lands  In  trust, 
to  sell  with  their  consent,  or  the  consent  of 
the  survivor,  and  to  stand  possessed  of  the 
purchase-money,  on  trusts  declared  by  the 
second  deed,  viz.,  to  apply  £8276  as  D.  and 
B.  should  appoint ;  In  default  of  appointment, 
to  pay  £3000  due  to  X.,  the  trustee  of  the 
Mayo  Infirmary  (a  party  to  the  deed  In  ano- 
ther character),  on  a  judgment  against  D. 
and  B.,  and  to  pay  the  surplus,  after  payment 
of  legacies,  to  B.  and  his  heirs ;  and,  until  the 
sale  took  place,  to  pay  the  rents  as  D.  and  B. 
should  jointly  appoint ;  in  default  of  appoint- 
ment, to  keep  down  the  Interest  on  the  £3200, 
and  the  legacies,  and  to  pay  the  surplus  to 
D.  for  life,  and,  after  his  death,  to  B.,  his 
executors,  &c.  No  sale  was  had.  In  1826, 
D.  died.  In  1827,  X.  died,  without  having 
entered  judgment  on  the  bond  of  1819,  and 


1010 


[PRACTICE MASTEEL— REFERENCE.] 


•• 


before  the  jadgments  of  1810  and  1812  were 
satisfied.  In  1SS2,  B.  and  the  tniitees  of  the 
deed  of  1821  mortgaged  to  the  ptfs.,  who  had 
notice  of  the  deed  of  1828,  but  not  of  the 
bond  of  1819;  and  who,  without  enquiring 
whether  the  Xd200  had  been  paid  to  the 
Mayo  Infirmary,  merely  required  the  judg- 
ments, of  1810  and  1812,  which  they  supposed 
to  be  the  judgment  referred  to  by  the  deed  of 
1828,  to  be  satisfied.  Judgment  was  entered 
on  the  bond  of  1819  in  1888,  and  assigned 
to  A.,  in  trust  for  the  Mayo  Infirmary.  A., 
in  a  foreclosure  suit,  filed  by  the  ptfs.,  proved 
the  judgment,  and  was,  by  the  final  decree, 
decreed  to  be  paid.  The  executor  of  X., 
after  the  decree,  obtained  permission  to  prove 
his  claim  under  the  deed  of  1823,  on  the  usual 
terma.of  making  up  a  report  at  his  own  ex- 
pense. Held,  on  objections  to  the  report, 
that  the  order  was  irregular,  and  that  the 
report  could  not  be  confirmed  on  motion, 
as  that  would  vary  the  final  decree,  by  re- 
porting to  the  executor  of  A.,  as  trustee  of 
the  Mayo  Infirmary  in  the  priority  of  1828, 
the  same  demand  which  had  been  decreed 
to  A.  as  trustee  of  the  Mayo  Infirmary  in 
the  priority  of  1888. 

That  a  trust  was  created  by  the  deed  of 
1828  in  favour  of  X.,  on  which  the  £3200 
was  charged  on  the  lands. 

That  the  ptfs.  had  notice  that  the  £3200 
was  due  to  the  Mayo  Infirmary  under  the 
deed  of  1823 ;  and,  having  neglected  to  en- 
quire whether  it  had  been  paid,  could  not 
ward  off  the  claim,  by  reason  of  the  inaccu- 
racy in  the  description  of  the  security  under 
which  it  arose. 

That  X.  having  executed  the  deed,  though 
not  made  a  party  thereto,  as  trustee  for  the 
Mayo  Infirmary,  the  doctrine  of  Garrard  v. 
Lord  Lauderdale  (8  Sim.  1)  did  not  apply,  and 
that  he  might  have  enforced  the  trust  created 
in  him. — Uumey  v.  Lord  Oranmore,  4  I.  C.  R. 
470.    (B.) 

1.  An  appeal  does  not  properly  lie  upon 
the  ruUngt  of  a  Master.  The  order  itself  ought 
to  be  made  up  before  the  appeal  is  brought. — 
Jones  V.  Stokes,  2  I.  Jur.  N.  S.  42.    (B.) 

2.  The  Court  will  not  hear  an  appeal 
against  a  Master's  ruUngs  in  a  I5th  section 
case.  The  order  must  be  made  up. — Cullen 
V.  Nicholson,  8  I.  Jur.  N.  S.  212.    (B.) 

8.  In  a  suit  by  bill  and  answer  after  decree, 
the  solicitor  for  the  deft.  died.  No  solicitor 
had  been  named  in  his  place.  The  Court, 
on  the  application  of  the  deft,  having  the 
carriage  of  the  proceedings,  allowed  him  to 
proceed  in  the  suit  before  the  Master,  serving 
the  other  defts.  (and  such  as  resided  out  of 
the  jurisdiction  by  substitution  of  service  or 
otherwise)  as  the  Master  should  direct. — De 
Morin  v.  Nennf,  5  I.  Jur.  N.  S.  800.    (B.) 

4.  Evidence,  rejected  by  the  Master  in  the 
early  stages  of  a  suit,  cannot  be  used  upon 
appeal;  nor  cap  its  rejection  be  questioned 


unless    made  a  ground  of  appeaL  —  In  re 
IPKenna^s Estate,  e  I.  Jja.lil.S.i30.   (CA.) 

6.  Under  the  61st  G.  O.  of  the  19th  of  May 
1857,  if  the  final  order  in  a  cause  petition  be 
not  obtained  within  the  time  limited  by  the 
Master,  the  petition  is  not  dismissed  without 
an  order  to  that  effect. — [  Jrfbore  v.  Keogk,  10 1. 
C,  B.  501,  not  followed.]— Corifccr  v.  C,  15  L  C. 
R804.    (C.A.) 

LVL  1.  c  Reference  as  to  Title. 

6.  Though  the  purchaser  objects  that  thero 
are  several  outstanding  judgments  not  proved 
in  the  cause,  this  Court  will,  at  the  instance  of 
the  party  having  the  carriage  of  the  decree, 
refer  it  to  the  Master  to  ascertain  the  sums 
due  thereunder,  and  to  allocate  the  purchase- 
money,  without  prejudice  to  the  purchasers 
insisting  that  it  shall  not  be  paid  out  until  a 
clear  title  shall  have  been  made,  and  under 
peril  of  the  costs  of  reference  in  default  of 
such  title  being  made. — Greene  r.  ElHott,  1  L 
E.  B.207.    (B.) 

7.  In  future,  the  Court  will,  in  cases  of  spe- 
cific performance,  add  to  the  reference  as 
to  whether  a  good  title  can  be  made,  a  direc- 
tion to  the  Master  to  enquire  and  report  at 
what  time  a  good  title  was  shown. — Eturaghtr, 
Fitzgerald,  2  Dr.  &  War.  43 ;  1  Con.  &  L.  181. 
(C.) 

8.  The  Court  will  not  order  a  reference  to 
a  Master  to  ascertain  the  amount  of  interest 
accrued  due  upon  a  demand  since  the  date  of 
the  allocating  report ;  an  affidavit  ascertain- 
ing that  sum  being  sufficient — Mohan  v.  Daw» 
son,  Fl.  &  E.  178.    (B.) 

9.  In  proceedings  under  5  &  6  TF.  4,  c  55^ 
the  Court  will  not  refer  it  to  the  Master  to 
ascertain  the  priority  of  the  different  judg- 
ment creditors,  but  will  itself  decide  the  ques- 
tion upon  motion  to  draw  the  money  brought 
in  by  the  receiver.— iH'intoii  v.  GUI,  Fl.  &  K. 
183.    (B.) 

10.  When  a  party  objects  to  a  Master's  re- 
port touching  title,  the  proper  course  is,  to  file 
exceptions,  and  set  them  down  in  the  cause 
list  for  hearing. 

After  proceeding  before  the  Master  on  a  re- 
ference touching  title,  the  ptf.  cannot  rely  on 
the  purchaser's  previous  acts  as  binding  him 
to  his  purchase,  notwithstanding  a  report  of 
bad  title.— -floruworf  v.  Bland,  Fl.  &  K.  540. 

11.  The  Court  will  not  entertain  an  applica- 
tion that  further  searches  should  be  furnished 
to  a  purchaser.  That  application  should  be 
made  to  the  Master  in  Ch. — Lawler  v.  Drew,  7 
I.  E.B.202.    (B.) 

12.  Although  a  ptf.  is  bound  to  prove  his 
whole  case  at  the  hearing,  yet,  if  there  be  no 
failure  of  title,  but  an  omission  in  the  proof  of 
it,  the  Court  mav  in  its  discretion  direct  a  re- 
ference to  the  Master  to  enquire  into  it— 
M'Alister  v.  Walsh,  8  I.  E.  B.  260.    (C.) 


m 


I 
I 


[PBACTICE^MASTER.— REFERENCE.— REPORT.]  101 1 


1.  After  exceptions  hare  been  allowed  to 
the  Master's  report  of  good  title,  in  a  suit  for 
specific  performance,  the  practice  is,  not  to  dis- 
charge the  purchaser ;  bat,  at  ptf /s  request,  to 
refer  it  bacK  to  the  Master  to  receive  his  re- 
port, and  to  enquire  whether  a  good  title  can 
DC  made  to  the  lands. — Stewart  v.  Marquis  of 
Conyngham^  1  I.  C.  R.  534.    (R.) 


LVL  1.  d.  Rejecting  Scandal,  Impertinence^ 
Prolixity^  and  Insufficiency, 

2.  The  ptf.  being  resident  out  of  the  juris- 
diction, and  his  bill  haying  been  reported 
prolix,  the  Court  restrained  him  from  pro- 
ceeding in  the  cause  until  he  paid  the  costs 
of  the  reference,  and  the  report  of  prolixity, 
tiiough  the  deft,  had  neglected  to  compel  him 
to  give  security  for  costs. — La  Toucher, Lawlor, 
2  Jon.  629.    (£.£.) 

8.  If  a  party  suffers  the  Court  to  make  an 
order  upon  an  affidavit,  he  cannot  afterwards 
refer  it  for  prolixity,  though  he  himself  has 
not  taken  any  subsequent  step  in  the  cause. — 
Robinson  y.  Warner,  Jo.  &  Car.  50.    (£.£.) 

4.  The  limitation  of  the  time  within  which 
a  pleading  should  be  referred  for  impertinence 
and  prolixity  under  O.  R.  61,  of  1834,  does 
not  extend  to  objections  for  scandal,  as  to 
which  the  Court  will  extend  the  time  as  much 
as  possible.— jE^verorc/  v. ,  1 1.  £.  R.  421. 

(R.) 

6.  Under  the  circumstances,  the  Court  or- 
dered a  reference,  to  enquire  and  report 
whether  it  would  be  for  the  infant's  benefit 
that  the  suit  should  be  defended  in  his  name, 
or  in  that  of  his  trustee ;  and,  if  to  be  de- 
fended, what  funds  were  properly  applicable 
to  the  defence ;  but,  if  not  to  be  defended,  on 
what  terms  it  should  be  settled  amicably  ? — 
J7are  y.  IfotrntoaxAe^  2  L  £.  R.  241.    (R). 


LVI.  1.  c.  Whether  two  Suits  are  for  the  same 

object, 

6.  The  19th  G.  O.  of  Nov.  1834,  respecting 
plea  and  demurrer,  does  not  apply  to  a  plea 
of  the  pendency  of  another  suit  for  the  same 
subject-matter,  when  the  only  question  re- 
specting the  plea  touches  its  truth. 

Such  a  plea  should  not  be  set  down  for  ar- 
gument ;  but  the  ptf.  should  serve  notice  of  a 
motion  to  refer  to  the  Master  the  question  of 
fact: — Whether  ^e  two  suits  are  for  the 
same  subject-matter  ? — Hewlett  y.  Lamberty  8 1. 
E.R472.    (R.) 


LVL  1.  f.    Whether  the  Suit  is  for  Infanfs 

Ben^. 

{See  GujLBDiAN— Ikpant.] 


LVI.  1.  g.  To  Appoint  Guardian  and  Mainte- 
nance^ Trustees,  ft. 

[5m  Guakdian.] 


LVL  1.  h.  In  cases  of  Foreclosure  and  Redemp- 
Hon  of  Mortgage, 


LVI.  2.  Master's  Report  and  Certificate, 

a.  Its  Form, 

b.  Settlement  and  Signature  of: 

their  Effect, 

c.  Filing  and  Obtaining :  in  what 

time. 

d.  Review  and  Amendment  of, 

e.  Confirmation  of:  its  Effect, 

f.  Separate  Reoort:  what   acts 

may  be  aone  without  wait' 
ingfor  general  Report, 

g.  Certificate,  when  necessary, 
h.  Exceptions  to, 

1.  General  Orders, 

When  Proper  or  Ne- 
cessary :      obtaining 
Leave, 
Their  Form, 
4.  Deposit  on, 
6.  Ttme  for  Filing :  its 
Effect, 

6.  Setting  Doum,  Hearing, 
and  Arguing, 

7.  Allowance  of :  Overrul- 
ing :  Effect  of. 


2. 


8. 


LVI.  2.  a.  Form  of  Master's  Report  or  Certificate, 

[5ee  30  &  31  Vic,  c.  44,  ss.  32-39,  as  to  Certi- 
ficate of  Chief  Clerk.] 

7.  When  lands  are  decreed  to  be  sold  sub- 
ject to  an  annuity,  that  is  conclusive  evidence 
that  the  annuity  is  prior  to  the  claims  of  all 
persons  claiming  under  the  decree.  A  report, 
on  the  reference  to  ascertain  priorities,  found 
that  the  arrears  of  the  annuity  were  posterior 
to  some  of  these  claims.  Held,  erroneous, 
and  varied  accordingly. — Sparrow  y.  Cooper, 
1  Jones,  72.    (E.E.) 

8.  When  it  has  been  referred  to  the  Master 
to  report  whether  an  infant  is  a  trustee  with- 
in 1  JV,  4,  c.  60,  the  report  should  state' the 
Master's  reasons  for  coming  to  the  conclusion 
that  he  is  a  trustee. — In  re  Purdon,  1  Dr.  & 
War.  600.    (C.) 

9.  The  respondent,  in  the  affidavit  made  by 
him  to  show  cause  against  the  appointment  of 
a  receiver  upon  a  judgment  on  a  bond  in  a 
penal  sum,  admitted  that  the  entire  sum  due 
by  him  on  foot  of  the  judgment  was  a  speci- 
fied sum,  exceeding  the  amount  of  the  prin- 
pal  mentioned  in  the  bond,  and  six  years' 
interest  thereon ;  and  did  not  rely  on  the  8  & 
4  W,  4,  c.  27,  s.  42,  as  a  bar.  Held,  that  a 
report,  finding  that  the  principal,  with  six 
years'  interest  thereon  only,  was  due  on  foot 
of  the  judgment,  was  erroneous,  it  being  con- 
trary to  the  admission  in  the  affidavit. — 
Tristram  v.  Harte,  8  I.  £.  R.  386 ;  Long.  &  T. 
186.    (EJE.) 

10.  It  was  referred  to  the  Master  to  enquire 
and  report  whether  there  was  any  and  what 
sum  due  on  foot  of  a  judgment,  and  whether 
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a  fund  in  Court  in  a  cause,  to  which  the  judg- 
ment creditor  in  question  was  not  a  party,  and 
allocated  by  the  report  under  the  decree,  to  a 
demand  on  foot  of  a  suhserjuent  judgment, 
was  properly  applicable  (having  regard  to  the 
decree)  to  pay  the  sum,  if  any,  which  might 
be  due  on  foot  of  the  judgment.    The  Master, 
by  his  report,  found  a  variety  of  facts,  where- 
by it  appeared  that  there  was  a  serious  ques- 
tion whether  or  not  the  demand  was  barred 
by  the  3  &  4  W.  4,  c.  27,  s.  40,  and  further 
found  the  sum  due,  if  the  demand  was  not  . 
barred ;  but  whether  it  was  barred  or  not,  and  ' 
if  not  barred,  whetlier  the  fund  in  Court  was  ' 
applicable  to  it  (having  regard  to  the  decree), 
he   submitted    for   the    consideration    of   tlje 
Court,  as  qncsiions  of  ditliculty,  on  which  he 
had  not  taken  upon  himself  to  decide.     J/el<l^  I 
that  this  report  was  irregular;  that,  pursuant  : 
to  the  order  of  reference,  the  Master  ought  to  | 
have  decided  one  way  or  other,  to  the  best  of 
his  ability,  and  have  given  the  Court,  and  the 
suitors  concerned,  the  benefit  of  his  judgment. 
— Barrett  v.  Bermingliam,  4  I.  E.  R.  537.     (K.) 
[See  Fl.  &  K.  C5G.] 

1.  When  a  necessary  party  is  not  before  the 
Court,  a  report  of  good  title,  the  ptf.  under- 
taking to  file  a  supplemental  bill,  and  obtain 
a  decree  against  such  pqrty,  is  irregular. — 
Plumpire  v.  O'Ueil,  4  I.  E.  R.  602.     (R.) 

2.  A  minor,  ward  of  Court,  was  entitled  to 
the  fee  of  lands,  subject  to  a  lease  for  lives 
renewable  for  ever  upon  the  payment  of  a  fine 
of  X15  on  the  fall  of  each  life.  He  was  also 
entitled  to  a  sub-lease  in  the  same  lands, 
cranted  by  the  first  lessee,  for  lives  renewable 
For  ever  upon  payment  of  a  fine  of  X15  on  the 
fall  of  each  life.  The  sub-lease  contained  a 
proviso,  that  if  the  sub-lessee  should  neglect 
to  nominate  a  new  life,  and  pay  the  fine  within 
Bix  months  after  the  fall  of  each  life,  he  should 
pay  a  fine  of  twenty  shillings  for  every  month 
during  which  he  should  so  neglect  to  pay. 
No  renewal  of  either  lease  had  been  taken  out 
from  the  time  the  minor's  ancestor  had  become 
entitled  both  to  the  fee  and  to  the  sub-lease,  a 
period  of  nearly  thirty  years.    A  petition  was 

{^resented  in  the  minor  matter  by  the  first 
essee,  praying  a  reference  to  the  Master  to 
ascertain  whether  it  would  be  for  the  benefit  of 
the  minor  that  a  renewal  should  be  executed 
of  the  first  lease,  and  that  he  should  accept  a 
renewal  of  the  sub-lease ;  and  for  an  account 
of  what  was  due  for  rent  and  renewal  fines  ; 
and  an  order  was  made  accordingly.  Subse- 
quently, a  second  petition  was  pre>euted  by  the 
same  person,  praying  for  an  account  of  what 
was  due  for  renewal  fines,  septennial  fines, 
and  penal  rent,  by  the  minor,  and  an  order  of 
reference  was  made  upon  that  petition,  in  the 
same  terms  as  the  former  order.  //e/</,  that 
the  Master  was  not  warranted  under  those 
orders  in  taking  an  account  of  penal  rent. — 
In  re  Colihurst,  6  I.  E.  R.  322 ;  8  Dr.  &  War. 
85 ;  2  Con.  &  L.  35.  (C.)~[ReTg.  4  I.  E.  R. 
444  ;  Fl.  &  K.  516.    (R.)] 

8.  A  bill  was  filed  bj  the  representatlyes  of 
the  mortgagor  of  a  chattel  interest,  against 


the  representative  of  the  mortgagee,  wbo,  as 
well  as  the  deft.,  had  been  in  possession  for 
some  time  in  respect  of  two  mortgages  from 
the  same  person,  praying  an  account  of  the 
sums  due  on  foot  of  the  mortgages ;  and  also 
an  account  of  the  rents  and  profits  received 
by  the  mortgagee  and  the  deft.,  respectively, 
whilst  in  possession  ;  and  for  redemption. 
The  deft.,  bv  answer,  set  up  an  account  stated 
and  settled  between  the  mortgagor  and  mort- 
gagee, but  at  the  hearing  gave  no  evidence  in 
support  of  it,  save  a  recital  in  the  second 
mortgage  deed,  that  a  sum  was  then  due  on 
foot  of  the  former  mortgage.  The  decree 
directed  an  account  in  geueral  terms  of  the 
sums  due  on  foot  of  the  two  mortgages.  The 
Master's  report  found,  that  the  ptf.  was  bound 
by  the  stated  and  settled  account.  Held,  that 
he  was  wronj;,  as  a  geueral  account  had  been 
directed,  aud  no  special  direction  to  adopt 
this  recital,  as  a  stated  and  settled  account. 
— Fitzpatrick  v.  Maliouy,  1  Jon.  &  L.  84.   (C.) 

4.  Under  a  decree  for  an  account  of  the 
personal  estate  of  a  deceased  person,  who  died 
seized  of  real  estates,  the  Master  should  take 
an  account  of  the  rents  of  the  real  estate 
which  were  due  at  the  death. 

A  report,  finding  the  amonnt  of  the  per- 
sonal estate,  but  not  including  an  account  of 
such  rents,  will  be  imperfect. — Bowen  v.  EvanSy 
6  I.  E.  R.  5G9 ;  1  Jon.  &  L.  178.  (C.)— [Affd.: 
2  H.  L.  Cas.  257.] 

6.  A  report  of  good  title,  ptf.'s  solicitor 
undertaking  to  procure  a  signature,  is  infor- 
mal.—i/a^au;/ey  v.  Brady,  9  L  £.  R.  69.    (R.) 


LVI.  2.  b.  Settlement  and  Signature  of  Report. 

6.  Sembie — That  although  the  Master's  re- 
port in  favour  of  a  judgment  creditor  may  not 
constitute  an  acknowledgment,  yet  it  confers 
a  new  right  to  receive  the  money,  and  thus 
forms  a  new  terminus,  whence  the  bar  of  the 
statute  will  run. — Barrett  v.  Berminghatny  4  I. 
E.  R.  537 ;  Fl.  &  K.  556.    (R.) 

7.  A  report  of  good  title,  ptf.*s  solicitor 
undertaking  to  procure  a  signature  is  infor- 
mal.— Magawky  v.  Brady,  9  I.  E.  R.  69.  (R.) 

8.  A  fee  to  counsel  for  setting  a  draft  re- 
port, is  not  allowed  in  taxation  of  costs  be- 
tween party  and  party. 

In  allowing  the  costs  of  attested  copies,  it  is 
discretionary  with  the  Taxing  Master  whether 
he  will  allow  for  the  copy  of  the  whole  or  a 
part  only  of  a  document. 

Practice  before  the  1st  G.  O,  of  April  1847, 
as  to  fees  to  counsel  in  the  Master's  office. — 
Clanmorrii  v.  Aiahon,  10  I.  E.  R.  144.     (C.) 


LVI.  2.  c.  Piling  and  Obtaining:  in  what  time, 

9.  Under  a  decree  to  account  a  creditor 
filed  a  charge  on  foot  of  a  judgment.  The 
charge  was  disallowed,  because  barred  by  the 
Statute  of  Limitations.  The  creditor  then 
issued  a  set.  fa,  against  the   inheritor  the 
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coniixor's  heir.  The  fund  being  deficient,  no 
defence  was  taken  to  the  set.  fa, ;  and  the 
judgment  was  reyiYed.  The  creditor  then 
got  permission  to  file  a  charge,  and  obtain  a 
report  at  her  own  expense,  but  the  Coart  di- 
rected the  officer,  in  considering  the  Statute 
of  Limitations,  not  to  act  upon  the  judgment 
of  revivor,  so  far  as  regarded  the  rights  of  the 
other  creditors  who  had  proved  under  the  de- 
cree.— Browne  v.  Lynch,  «fo.  &  Ca.  195.    (E.E.) 


LVI.  2.  d.  Review  and  Amendment  of  Master's 

Report. 

1.  A  report  was  directed  to  be  amended 
according  to  the  final  decree,  by  substituting 
a  statement  that  the  deft,  was  seized  in  fee  of 
premises  decreed  to.  be  sold,  instead  of  for 
Jives  renewable  for  ever. — HatcheU  v.  Lord 
Cremomey  S.  &  Sc.  675.     (R.) 

2.  After  a  final  decree  pronounced  but  not 
served,  the  Court  permitted  the  ptf.  to  amend 
his  charge  and  proceed  before  the  Remem- 
brancer, the  Remembrancer  to  be  at  liberty  to 
amend  his  report  If  he  should  think  fit ;  and 
the  Registrar  to  be  at  liberty  to  amend  the 
decree,  according  to  the  amendment  of  the 
report;  all  to  be  done  at  ptf.*s  expense.— 
Cotter  V.  Murphy,  Jo.  &  Ca.  245.    (E.E.) 

8.  The  Court  will  not  direct  the  Remem- 
brancer to  amend  his  report,  when  it  is  correct 
according  to  the  state  of  the  matters  at  the 
time  of  the  making  thereof. — Kavenagh  v. 
Murphy,  Jo.  &  Ca.  273.    (E.E.) 

4.  A  judgment  creditor  having  obtained  a 
decree  for  sale  in  the  Court  of  Ch.,  the  lands 
having  been  sold  under  a  prior  decree  of  the 
Court  of  Exchequer,  was  allowed  to  file  a 
charge  under  the  decree  to  account  in  the  Ex- 
chequer, on  foot  of  his  demand  as  decreed  in 
Ch. ;  and  the  Remembrancer  and  Registrar 
were  directed  to  amend  the  report  and  final 
decree  by  inserting  his  demand  when  proved. 
—Pidgeon  v.  U Alton,  Jo.  &  Ca.  276.  (E.E.) 

5^  Respondent,  in  his  affidavit  to  show  cause 
against  the  appointment  of  a  repelver  upon  a 
judgment  on  a  bond  in  a  penal  sum,  admitted 
that  the  entire  sum  due  by  him  on  foot  of  the 
judgment  was  a  specified  sura  exceeding  the 
principal  in  the  bond,  with  six  years'  interest, 
and  did  not  rely  on  the  3  &  4  W.  4,  c.  27,  s.  42, 
as  a  bar.  A  report  found  that  the  principal, 
with  six  years'  interest  only,  was  due  on  foot 
of  the  judgment.  Held,  erroneous,  the  report 
being  contrary  to  the  admission  In  the  affida- 
vit.—rm^ram  v.  HarU,  3  I.  E.  R.  886  ;  Long. 
AT.  186.    (E.E.) 

6.  A  party  quarrelling  with  a  report  of  bad 
title  should  move  to  set  it  aside,  not  to  send 
it  back  to  the  officer  to  be  reviewed. 

The  notice  of  motion  should  state  the 
grounds  upon  which  the  party  seeks  to  set 
aside  the  report. —  Vincent  v.  Thwaites,  4  I.  E. 
R,  689.    (E.E.) 


7.  The  Court  will  not  review  a  Master's 
taxation  of  costs  unless  he  has  erred  in  prin- 
ciple.—X)ar%  V.  Nicholson,  2  Dr.  &  War.  86 ; 
1  Con.  &  L.  391.    (C.) 

8.  The  Master  may,  in  the  exercise  of  a 
sound  discretion,  refuse  to  declare  the  highest 
bidder  to  be  tenant  of  lands  set  up  to  be  let 
under  the  Court.  But  when  the  Master  did 
not  declare  the  highest  bidder  to  be  the 
tenant,  the  Court,  upon  the  bidder's  applica- 
tion, reviewed  the  circumstances  of  the  case, 
and  declared  him  to  be  tenant  at  the  rent 
offered  by  him. — In  re  CosteUos  Minors,  ex 
parte  Dillon,  2  Jon.  &  L.  245.    (C.) 

9.  When,  by  mistake  in  the  draft  report 
under  a  decree  to  account,  a  judgment  was 
entered  as  of  1834  instead  of  1833,  and  the 
Master  seeing  it  so  entered  found  the  prioritiea 
accordingly,  and  a  final  decree  was  made  con- 
firming it — Held,  that  the  error  could  not  be 
corrected  under  the  103rd  G.  O. :  but  liberty 
was  given  to  go  before  the  Master  to  have  the 
report  amended  nunc  pro  tunc. —  O'Brien  y. 
Creagh,  8  I.  E.  R.  557.    (C.) 

10.  The  Court  must  give  credit  to  what  the 
Master  reports  as  having  occurred  in  his  pre- 
sence.—PToZow/iy  y.  W^,3  Jon.  &  L.  556.  (C.)* 

11.  This  Court  has  power  on  motion  to  re- 
yiew  a  report  confirmed  by  the  operation  of 
the  137th  G.  O.— Evans  y.  O'DeU,  11  L  E.  R. 
340.    (R.) 

12.  The  Court  will  review  the  exercise  of  the 
Master's  discretion  in  reports  under  the  145th 
&  146th  G.  Os.  It  is  the  Court's  duty  to  con- 
sider both  the  state  of  the  property,  and  the 
interests  of  the  parties. — Hutchtns  y.  S.,  1  L 
C.  R.  146 ;  3  I.  Jur.  232.    (C.) 

13.  The  Master's  report,  unobjected  to,  stood 
confirmed  by  lapse  of  time.  A  case  haying 
subsequently  been  decided  overruling  the 
principle  of  the  report,  the  Court,  upon  motion, 
sent  the  report  back  to  the  Master  for  re- 
consideration. 

Semble — Exceptions  are  unnecessary  if  the 
objections  to  a  report  appear  on  its  face. — 
Vlgnoles  v.  V.,  4  L  Jur.  123.    (R.) 

14.  In  an  administration  suit,  the  bill  did  not 
seek  to  charge  the  executors  with  wilful  de- 
fault ;  and  the  decree  directed  only  the  ordi- 
nary accounts.  Facts  appeared  upon  the 
Master's  report  sufficient  to  warrant  such  an 
enquiry.  Held,  that  the  report  could  not  be 
sent  back  to  the  Master  with  a  direction  to 
enquire  as  to  wilful  default. — Irwin  y.  Knox, 
3. 1.  Jur.  N.  S.  8.    (C.) 

15.  There  being  several  objections  to  the 
title,  and  the  Master  having  reported  a  bad 
title  on  but  one,  the  proper  course  is  to  send 
the  case  back  to  the  Master  to  review  his 
report,  directing  him  to  have  regard  to  the 
decision  of  the  Court. — Chay  v.  Strongman,  61. 
Jur.  118.    (C.) 
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1.  The  Conrt,  adopting  the  rule  At  law  on  '      That  the  demand  was  not  barred  by  the 

a  motion  to  set  aside  a  verdict  as  against  the  Statute  of  Limitations. 

weight  of  evidence,  will  not  on  appeal  reverse  That  the  trust  in   the   indemnity  deed   to 

the  Master's  decision  on  a  question  of  fact,  or  indemnify   the   purchaser  was   not   void  for 

direct   a  further  enquiry,  merely  because   a  remoteness. — Massi/  v.  O'Deil,  10  I.  C.  R.  22. 
doubt  mav  exist  that  the  decision  was  right. —  ;  (R.) 
Gillespie  v.  Croker,  15  I.  C.  B.  182.     (,R.) 

LVI.  2.  f .  Separate  Report :  what  acts  may  be 
done  without  waiting  for  the  General  Report. 


•      

LVI.  2.  e.   Conjirmation  of  Report:  its  Effect. 

2.  The  Master  reported  that  the  Ecclesias- 
ticaV  Commissioners  for  Ireland  were  proper 
persons  to  be  appointed  new  trustees  of  pro- 
perties devised  for  charitable  purposes.  ' 

Form  of  order,  confirmtng  this  report,  and 
appointing  them  to  be  such  trustees. — In  re 
Gore's  Charity,  Dr.  Rep.  temp,  Sug.  536.  (C.)     ! 

3.  Pursuant  to  an  order  of  reference  in  a 
minor  matter,  to  report  the  nature  and  amount 
of  the  minor's  fortune,  the  Master  reported 
according  to  his  construction  of  a  will.  The 
Court  refused  to  declare  the  rights  of  the  , 
claimants  under  the  will,  or  to  contirm  the 
report. — In  re  Corkers,  3  Jon.  &  L.  377.  (C.) 

4.  The  Court  must  give  credit  to  what  the 
Master  reports  as  having  occurred  in  his  pre- 
sence.— Wal/nsley  v.  W.,  3  Jon.  &  L.  556.   {C) 

5.  A  purchase  deed  contained  a  covenant 
for  quiet  enjoyment,  free  from  quit-rent  and 
crown-rent.  A  contemporaneous  deed  of  in- 
demnity conveyed  lands  to  a  trustee  and  his 
heirs,  upon  trust,  to  permit  the  vendors  and 
their  heirs  to  take  the  rents  and  profits,  until 
the  purchaser  and  his  heirs,  or  any  person 
deriving  under  him,  should  be  molested,  &c., 
by  reason  of  judgments  and  incumbrances,  or 
any  of  them,  or  any  judgment  or  incumbrance 
affecting  the  lands,  or  any  of  them,  or  until 
some  suit  at  Law  or  in  Equity  should  be 
commenced  or  proceeded  on  against  the  pur- 
chaser, his  heirs,  or  assigns,  or  the  purchased 
lands  and  premises,  or  any  part  thereof,  for 
the  recovery  of  or  on  aocount  of  the  said 
or  any  other  incumbrance  or  incumbrances ; 
and  immediately  after  any  such  molestation, 
&c.,  ont  of  the  rents  of  the  indemnity  lands, 
by  sale,  &c.,  of  a  competent  part  thereof,  to 
raise  and  levy  from  time  to  time,  such  sums  as 
might  be  sufficient  to  discharge  the  said  and 
all  other  incumbrances  affecting,  or  that  might 
affect,  the  lands.  In  1827,  quit-rent  and 
crown-rent  were  claimed,  and  paid  out  of  the 
purchased  lands.  In  1828,  the  Indemnity 
lands  were  mortgaged  by  persons  claiming 
under  the  vendors.  In  1839,  a  report  finding 
that  there  were  no  incumbrances,  except  those 
named  in  the  report  on  the  indemnity  lands, 
was  made,  and  confirmed  by  a  decree  in  a 
suit  in  which  the  sums  then  paid  for  quit- 
rent  and  crown-rent  might  have  been,  but 
were  not  claimed.  In  1858,  an  order  permit- 
ted the  owner  of  the  purchased  lands  to  go 
before  the  Master,  and  file  a  charge  in  respect 
of  his  demand  for  quit-rent  and  crown-rent, 
accrued  since  the  date  of  the  report  and 
decree.  Held,  that  the  claimant  was  not  pre- 
cluded by  the  finding  in  the  report  and  decree 
from  proving  his  demand. 


6.  In  1800,  Blackacre  was  sold  by  A.  to  B. 
A.,  by  the  deed  of  purchase,  covenanted  for 
quiet  enjoyment  against  quit-rents  and  all 
other  incumbrances.  By  deed  of  even  date, 
A.  conveyed  G.  and  other  lands  to  C,  as 
trustee,  on  trust,  to  indemnify  B.  against  all 
incumbrances  affecting  Blackacre,  which  was 
liable  to  quit-rents  amounting  to  £16  per 
annum.  In  1835  the  bill  was  filed  in  this  suit, 
praying  a  sale  of  G.  and  other  lands,  to  pay 
incumbrances  prior  and  subsequent  to  the 
sale  in  1800.  1).,  the  heir  of  B.,  was  made  a 
deft,  in  that  suit,  as  mortgagee  of  certain 
of  the  lands  comprised  in  the  deed  of  in- 
demnity, and  also  as  purchaser  ;  and  the  deeds 
of  purchase  and  indemnity  were  put  in  issue 
in  the  cause.  D.,  by  answer,  did  not  make 
any  claim  in  respect  of  quit-rents  issuing  out 
of  Blackacre.  In  1839  a  report  and  final 
decree  for  sale  was  made.  In  1858,  there  being 
a  fund  in  the  I.  E.  Court,  the  produce  of  G., 
which  the  Commissioner  declined  to  make  ap- 
plicable to  payment  of  quit-rent,  F.,  the  heir, 
and  personal  representative  of  B.  and  D., 
applied  in  this  Court,  alleging  that  D.  and  F. 
had,  since  1827,  and  down  to  1857,  paid  quit- 
rents,  contrary  to  the  covenant ;  and  asking 
leave  to  go  in  before  the  Master  and  obtain  a 
separate  report  as  to  his  rights  against  the 
fund  in  Court,  under  the  deed  of  indemnity. 
Counsel  on  behalf  of  F.,  waiving  all  right  to 
prove  for  payments  made  anterior  to  the  date 
of  the  final  decree. — Neld,  that  F.  was  entitled 
to  go  in  before  the  Master  and  prove  his  claim 
in  respect  of  payments  since  the  date  of  the 
order,  without  prejudice  to  any  defence  arising 
ont  he  construction  of  the  deeds. — Massy  v. 
O'Dell,  3  I.  Jur.  N.  S.  360,     (R.) 


LVI.  2.  g.  Certificate,  when  Necessary. 


LVI.  2.  h.  Exceptions  to. 

1.  GenercU  Orders, 

2.  When  Proper  and  Necessary: 

Obtaining  Court's  Leave. 

3.  Form  of. 

4.  Deposit  on. 

5.  Time  for    Filing:    Effect    of 

Filing. 

6.  Setting    Down,    Hearing,    and 

Arguing. 

7.  Allowance    of,    or    Overruling: 

Effect  of. 


LVI.  2.  h.  1.  General  Orders. 

7.  The  selection  of  a  commissioner  to  take 
evidence  is  vested  in  the  discretion  of  the 
Master.    The  Court  will  not  vary  his  appoint- 
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ment  on  a  charge  that  the  commissioner  is 
interested  in  the  success  of  the  ptf.,  because 
of  his  friendship  for  ptf.'s  solicitor,  paymeDt 
of  whose  costs  depends  upon  his  succeeding  in 
the  suit. 

G.  O.  105,  in  limiting  the  discretion  of  the 
Master,  applies  to  cases  in  which  an  exami- 
nation of  witnesses  is  to  be  held  in  one  place 
only.— ifafone  v.  O'Connor,  S.  &  Sc.  429.    (R.) 


LVI.  2.  h.  2.  When  Exceptions  are  Proper  or 
Necessary:  Obtaining  Leave. 

1.  J.  devised  all  his  estates,  real  and  per- 
sonal, to  trustees,  first,  to  pay  all  his  debts, 
&c.,  then  to  the  use  of  his  son,  C,  for  life, 
remainder  to  C.'s  issue ;  if  C.  died  without 
issue,  to  W.  for  life:  remainder  to  such  of 
W.'s  children  as  should  be  living  at  her  death, 
in  equal  shares.  C.  died  without  issue.  W. 
had  several  children  alive.  In  a  suit  by  J.'s 
creditors  to  carry  into  execution  the  trusts  to 
pay  debts,  and  praying  a  sale  of  the  real 
estate,  it  was  set  up  for  sale.  Three  of  the 
children  were  then  out  of  the  jurisdiction. 
The  highest  bidder  excepted  to  the  report  of 
good  title,  on  the  ground  that  the  absent 
children  would  not  join  in  the  conveyance, 
and  were  not  bound  by  the  decree.  Held,  that 
the  exceptions  were  irregular,  being  excep- 
tions— not  to  the  title,  but  to  the  conveyance ; 
but  that  the  purchaser  would  not  be  com- 
pelled to  complete  his  purchase,  since  the 
objection  for  want  of  parties  was  fatal. — 
Oldham  y.  WiUdns,  1 1.  £.  R.  59.    (R.) 

2.  At  the  hearing,  an  incumbrancer  set  up 
a  claim  to  priority  inconsistent  with  the  Mas- 
ter's finding.  Held,  that  though,  if  the  right 
claimed  would  follow  necessarily  on  the  re- 
ported facts,  the  Court  would  act  upon  it, 
without  any  exception  having  being  taken,  it 
would  not  do  so  if  the  right  would  have  been 
liable  to  be  encountered  before  the  Master  by 
evidence,  if  claimed  before  him. — Broumlow  v. 
Earl  ofMeath,  2  I.  £.  R.  883;  2  Dr.  &  Wal. 
674.    (C.) 

8.  When  a  party  objects  to  a  Master's 
report  touching  title,  the  proper  course  is,  to 
file  exceptions,  and  set  them  down  in  the 
cause  list  for  hearing. 

After  proceeding  before  the  Master  on  a 
reference  touching  title,  the  ptf.  cannot  rely 
on  previous  acts  of  the  purchaser,  as  binding 
him  to  his  purchase,  notwithstanding  a  report 
of  bad  title.— i^aruHToe/  v.  Bland,  FL  &  K.  540. 

(R) 

4.  J.,  possessed  of  a  term  of  years  in  A,  died 
intestate,  and  indebted,  in  1791,  leaving  two 
children,  H.  and  T.  Without  obtaining  admin- 
istration, H.  entered  on  A.,  and  acted  as  sole 
owner  thereof.  In  1802,  he  obtained  adminis- 
tration to  J.,  and  died  in  1809.  Soon  after  J.'s 
death,  T.  went  to  reside  in  England  where  he 
died  in  1805,  without  having  claimed  any  in- 
terest in  A.  In  1807  there  was  filed  against  H. 
a  bill  to  foreclose  a  mortgage  of  A.  After  H.'s 
death,  that  suit  was  altered  into  one  to  admin- 


ister his  assets.  T.'s  personal  representative 
was  not  a  party  thereto,  nor  was  any  claim  ad- 
vanced by  him,  or  on  his  behalf,  to  a  moiety 
of  A.,  after  payment  of  J.'s  debts,  until  1818. 
Held,  that  under  a  decree  to  take  an  account 
of  H.'s  personal  estate,  the  Remembrancer 
was  not  warranted  in  reporting  that  the  whole 
of  A.  was  H.'s  personal  estate. — Scott  v.  Knox, 
4  I.  E.  R.  897.    (E.E.) 

6.  Leave  given  to  file  exceptions  nunc  pro 
tunc,  on  payment  of  costs,  unaerpeculiar  cir- 
cumstances. —  Marjoribaidcs  v.  aovenden,  8  I. 
E.  R817.    (C.) 

6.  Exceptions  by  parties  not  interested  in 
supporting  them,  though  so  taken  to  save  ex- 
pense, are  objectionable. — Smith  v.  Chichester, 
12  L  E.  R.  519.    (C.) 

7.  An  objection  in  point  of  law,  patent  on 
the  report,  may  be  taken  at  the  hearing  on 
further  directions,  though  no  exception  has 
been  filed. — Finucane  v.  Studdert,  1  I.  C.  R. 
140;  81.  Jur.  114.    (C.) 

8.  Semble — Exceptions  are  unnecessary  if  the 
objections  to  a  report  appear  on  its  face. — 
Vignoles  v.  F.,  4. 1.  Jur.  128.    (R.) 


LVI.  2.  h.  8.  Form  of  Execeptions  to  Master's 

Ueport, 

9.  Exceptions  to  report  should  not  be  prolix 
or  argumentative  ;  but  should  state  concisely 
the  fault  imputed  to  the  report. 

When  wilful  default  is  not  referred  by  the 
decretal  order —  Semble,  no  exception  can  be 
taken  to  the  report  for  not  finding  it. — Booth 
V.  Purser,  1  I.  E.  R.  84.    (C.) 

10.  It  is  right  that  a  general  objection  should 
be  taken  to  a  report,  in  addition  to  objections 
specially  pointing  out  the  questions  intended 
to  be  raised;  as  such  general  objection  may 
prevent  the  Court  being  embarrassed  by  any 
technical  difilculty  arising  from  the  frame  of 
the  special  objections.  But  the  attention  of  the 
Master  should  be  called  by  objections  to  the 
points  upon  which  the  report  is  complained  of; 
and  the  Court  should  be  enabled  from  reading 
the  objections  to  understand  the  precise 
grounds  upon  which  it  is  contended  that  the 
report  is  erroneous.  It  is  quite  impossible 
from  reading  these  objections  to  understand 
what  were  the  points  raised  before  the  Master. 
I  wish  however  to  be  understood,  that  I  do  not 
desire  to  encourage  a  course  sometimes  adop- 
ted, and  even  more  objectionable,  of  filing  a 
vast  number  of  objections  to  the  report,  rais- 
ing the  same  points.  —  Gardiner  v.  Blesinton, 
1  L  C.  R.  68 ;  8  I.  Jur.  116.    (R) 

11.  Objections  and  exceptions  to  reports 
should  state  the  exact  proposition  which  the 
Court  is  called  on  to  decide. 

When  a  receiver  is  appointed  over  tithe 
rentcharge,  the  funds  realised  by  him  are  ap- 
plicable in  the  first  instance  to  the  repairs  of 


-1016 


[PRACTICE^MASTER.— MOTION.] 


the  charch._CMA0n  r.  The  Dean  and  Chapter  of 
Kilialoe,2LC.n.l8S.    (R.) 


LVL  2.h,  8.  Form  of. 


LVI.  2.  h.  4.  Depotit  on. 


LVI.  2.  h.  6.  Time  for  Filing:  its  Effect. 

1.  Leave  giren  to  file  an  exception  to  the 
officer's  report  (of  bad  title)  nunc  pro  tunc — 
Conyere  r.  Crosbie,  7  I.  £.  R.  801.    (E.E.) 

2.  In  a  rental  under  which  lands  were  sold^ 
a  part  was  thus  described : — **  Term  for  which 
demised;  nnder  an  article  of  agreement  for 
lease  for  four  lives,  bearing  date  1804,  and 
one  year."  The  sale  took  place  in  Jan.  1846. 
On  the  9th  of  April  the  purchaser's  solicitor 
received  a  copj  of  the  article,  and  then  first 
discovered  that  the  agreement  was  for  a  lease 
to  commence  after  the  expiration  of  a  then 
subsisting  lease,  which  did  not  expire  until 
1848.  On  the  24th  of  Oct.  he  lodged  objec- 
tions to  the  title,  and  subsequently  swore  that 
he  was  misled  by  the  statement  in  the  rental. 
Held,  affirming  the  report,  that  the  mis-state- 
ment was  ground  for  discharging  the  pur- 
chaser, not  for  compensation.  That  the  delay 
in  lodging  the  objection  disentitled  the  pur- 
chaser to  his  costs. — Martin  v.  Cotter,  9  t  E. 
R.44.    (R) 

8.  Lands  were  set  up  as  held  under  a  clear 
and  indefeasible  title  in  fee.  It  appeared 
that  they  had  been  conveyed  forty  years  be- 
fore, reserving  a  right  to  cut  turf  and  quarry 
limestone,  to  tenants  of  another  estate,  al- 
though the  right  had  never  been  since  exer- 
cised, and  there  were  no  turf -bogs  worked  or 
quarries  open  on  the  estate.  It  did  not  ap- 
pear that  there  might  not  be  turf,  and  there 
was  no  proof  that  there  was  not  limestone. 
Held,  a  good  objection  to  the  title,  and  the 
purchaser  discharged. 

The  rental  at  the  sale  contained  an  obscure 
ftaitoment,  leaving  it  doubtful  whether  a  te- 
nant held  for  lives  named  in  1804  or  1848 ;  it 
proved  to  be  the  latter,  and  the  purchaser 
swore  he  had  been  misled.  Held,  a  sufficient 
ground  for  discharging  the  purchaser. 

A  delay  of  seven  months  held  no  waiver  of 
an  objection  to  the  title,  which  turned  upon 
a  question  of  fact. 

Observations  on  clearing  a  title  by  showing 
the  non-existence  of  rights  under  a  reserva- 
tion or  onerous  covenant  not  stated ;  and  on 
the  dutv  of  being  careful  and  explicit  In  pre- 
paring for  a  sale. — Martin  v.  Cotter,  9  I.  E.  B. 
851;  8  Jon.  &L.  496.    (C.) 

4.  The  time  for  appealing  from  a  Master's 
order  is  to  be  reckoned  from  the  date  of  its 
signature. — Cooke  v.  Franklin,  16  I.  C.  B.  469. 
(R) 


LVL  2.  h.  6.  Setting  Down,  Hearing,  and 

Arguing. 

5.  When  the  report  of  the  Master,  under 
an  order  to  take  preliminary  accounts  under 
the  36th  G.  O.  is  excepted  to,  the  exceptions 
are  to  brought  before  the  Bolls ;  and  not  set 
down  to  be  heard  before  the  Lord  Chancellor. 
—Leech  v.  Law,  11 1.  £.  B.  186.    (C.) 

6.  The  person  filing  exceptions  is  bound  to 
have  an  office  copy  of  the  exceptions  in  Court 
when  they  are  to  be  argued. — Bohan  v.  Cambie^ 
10LC.B.466.    (C.) 

7.  Exceptions  to  a  Master's  report  cannot 
be  opened  by  senior  counsel  without  a  junior. 
Breretony, Barry,  14  L  C.  B.  874;  8  L  Jnr.  N. 
S.  226.    (C.) 

LVL  2.  h.  7.  Allowance  of,  or  Overruling ; 

Effect  of. 


LVn.  MsssBHOBR.     SeA  Baitksuptct,  VL 

[Statutes :  20  &  21  Vic,  c.  60,  ss.  62,  69-76 : 
80  &  81  Vic,  c.  44,  s.  84.] 


LVn.*  MisN oifBB.    See  AjfBNi>MSXT,  and  the 
References  there  given. 


LVni.  Motion.  Set  Piuloticb  Eyidehcb, 
and  the  several  Titles  which  form  the 
subjects  of  Motions. 

[See  O.  Beg.  of  M.  B.  and  Y.  C,  Feb.  27, 
1868.] 

1.  GeneraUg. 

2.  What  m<w  he  Effected  hg. 
8.  Notice  of 

4.  Motion  of  Course:  what  is  Effected hg. 

5.  When  and  how  made. 

6.  Form  of:  Proceedings  an. 


LVin.  1.  GeneraBg. 

[See  80  &  81  Vic,  c.  44,  ss.  68,  69,  85,  86, 91, 
109,  142,  157,  161,  170:  G.  O.  (1867),  84,  91- 
97,  106,  108,  110,  112,  113,  117,  118-120,  122, 
128,  125,  126,  186,  188,  139,  141,  143, 168,  215, 
240,  268.] 

8.  A  consent  cannot  be  used  upon  a  motion 
unless  it  appears  to  be  stamped  by  the  Clerk 

of  Appearances. — Haigs  v. ,  S.  &  Sc 

186.    (B.) 

9.  Future  practice  as  to  calliuff  on,  out  of 
the  regular  course,  motions  in  uie  vacation 
list.— A>won6y  v.  P.,  S.  &  Sc.  426.    (R) 

10.  A  motion  for  an  order  upon  a  receiver, 
to  pay  over  a  sum  in  his  hands,  is  not  strictW 
a  money  motion.  Such  a  motion  was  moved, 
when  the  Court  was  in  money  motions.  In  the 
absence  of  counsel  who  had  a  brief  to  oppose 
it.  The  motion  was  re-heard.^^^nofi.,  2  I.  E. 
B.417.    CE.E.) 
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1.  The  Conrt  will  not  hear  a  motion  found- 
ed on  documents.  Counsel  must  be  furnished 
with  a  brief,  and  the  solicitor  be  in  attendance 
with  the  documents. — Curtii  v.  Darcy,  6  I.  E. 
R.149.    (J3L) 

2.  When  there  is  a  notice  of  motion  served 
for  the  hearing  of  the  cause,  it  is  in  the  dis- 
cretion of  the  Court  whether  the  motion  or 
the  cause  shall  first  be  heard. — Stock  t.  Ayl- 
ward,  8  I.  C.  R.  429 ;  Dr.  Rep.  temp.  Napier, 
878,    (C.) 


LVm.  2.  What  may  be  effected  by  Motion. 

8.  The  application  to  restrain  a  solicitor 
from  acting  against  a  former  client  may  be 
made  by  motion  in  the  cause  in  respect  of 
which  such  injunction  is  sought.  It  need  not, 
necessarily,  be  made  by  petition. — Biggs  v. 
J^«i<i  S.  i  Sc.  886.    (R) 

4.  Decree  to  sell  the  whole  lands.  Refer- 
ence, to  settle  conditions  of  sale  of  a  moiety, 
refused ;  because,  when  a  good  title  can  be 
made  to  a  moiety  only,  the  Court  cannot,  on 
motion,  direct  that  moiety  only  to  be  sold, 
when  a  decree  to  seM  the  whole  has  been  made. 
The  proper  course  is  to  set  down  the  cause  for 
further  directions. — Piers  v.  P.,  S.  &  Sc.  414. 
(R.)— [Affirmed :  Dr.  &  Wal.  266.    (C.)] 

6.  On  motion,  the  Court  will  order  a  sheriff 
to  pay  such  a  sum  of  money  as  it  appears  has 
been  lost  in  consequence  of  his  refusing  or 
neglecting  to  execute,  with  due  diligence,  an 
attachment  issued  out  of  this  Court  and  di- 
rected to  him. — In  re  ComynSy  1  L  £.  R.  72. 
(R) 

6.  An  application  under  1  W.  4,  c.  60,  to 
appoint  a  person  to  convey,  in  the  place  of  an 
aosent  trustee,  who  had  been  discharged  by 
a  decree,  ought  to  be  by  motion  in  the  cause 
in  which  the  decree  was  pronounced,  a  peti- 
tion for  that  purpose  being  unnecessary. — 
CaUaghan  v.  JEgan,  1  Dr.  &  Wal.  187.    (C.) 

7.  When  it  appears  by  the  bill,  that  the 
ptfs.  are  resident  out  of  the  jurisdiction,  the 
motion,  that  proceedings  may  be  stayed  until 
the  ptfs.  give  security  for  costs,  is  a  motion  of 
course. —  Ycarborough  v.  Brazier^  2  I.  £.  R.  468. 
(B.) 

8.  In  proceedings  under  the  6  &  6  IF.  4,  c. 
56,  the  Court  will  not  refer  it  to  the  Master 
to  ascertain  the  priorities  of  the  different 
judgment  creditors,  but  will  of  itself  decide 
the  question  upon  motion  to  draw  out  the 
money  brought  in  by  the  receiver. — Hinton  v. 
GtZ^,  FL  &  K.  188.  (R) 

9.  The  Court  will  not  appoint  a  Commis- 
sioner Extraordinary,  unless  a  petition  has 
first  been  presented. — In  re  Armitsteadf  2  Dr. 
&  War.  66.    (C.) 

10.  A  judgment  creditor  obtained  a  charging 
order  on  funds  reported  to  his  debtor  in  the 
cause.  After  the  expiration  of  the  six  months 


from  the  date  of  the  order,  the  Court  directed 
the  funds  to  be  transferred  to  the  creditor,  on 
motion,  without  a  bill  having  been  filed. — 
Burke  V.  B.,  7  I.  E.  R.  174.    (R.) 

11.  The  Court  will  not  entertain  an  applica- 
tion that  further  searches  shall  be  furnished 
to  a  purchaser.  That  application  should  be 
made  to  the  Master. — Jbaior  v.  Drew,  7  I.  E. 
R.202.    (R.) 

12.  It  is  not  necessary  to  present  a  petition 
for  an  order  for  liberty  enrol  a  decree,  if  six 
months  have  elapsed  from  its  making.  The 
application  may  be  made  by  motion  on  notice 
in  the  cause.— [S«  G.  O.  103 ;  Ch  :  G.  O.  95. 
(E.E.)]  LordTrimleston  y.FarreU,  1  Jon.  &L. 
161.    (C.) 

18.  After  notice  of  motion  by  deft,  to  dis- 
solve an  injunction  on  an  answer  filed,  ptf.. 
on  the  eve  of  the  vacation  after  H.  T.,  filed 
exceptions  to  the  answer.  The  Court  refused 
to  entertain  the  motion. 

Quoere — In  cases  of  waste,  can  deft,  move 
to  dissolve  the  injunction  ? — Persse  v.  Qtieely, 
9  I.  E.  R.  161.    (R.) 

14.  Though  a  bill  has  been  filed  on  the 
authority  of  a  reported  decision,  which  is 
afterwards  reversed,  the  Court  has  not  juris- 
diction, on  motion,  under  G.  R  82,  to  order 
that  the  bill  shall  be  dismissed,  without  costs. 
^Crontn  v.  Murphy,  1  I.  C.  R  288.    (R) 

16.  The  application  for  leave  to  enrol  a 
decree  pronounced  more  than  six  months 
before,  may  be  made  either  by  motion  or 
petition.— Jfami/foJt  v.  JI.,  1  L  C.  R  268.  (C.) 

16.  A.,  having  filed  a  cause  petition  against 
B.  his  tenant,  to  enjoin  him  from  using  the 
demised  premises  as  a  shop,  contrary  to  his 
covenant,  was  evicted  by  his  head  landlord, 
in  consequence  of  a  breach  of  the  same  cove- 
nant contained  in  the  head  lease.  A.  applied 
to  have  his  petition  dismissed  without  costs, 
as  further  proceedings  were  useless.  Held, 
that  the  costs  of  the  cause  petition  could  not 
be  in  such  a  case  decided  on  motion. — Fortune 
V.  Doyle,  6  L  Jur.  58.    (R.) 

17.  A  sum  having  been  lodged  in  Court  as 
security  for  costs,  a  motion  to  increase  it, 
because  it  was  insufficient  to  cover  the  costs 
already  incurred,  was  refused  with  costs. — 
Shannon  v.  Fagan,  2  I.  Jur.  N.  S.  74.    (C.) 


LVm.  8.  Notice  of  Motion. 

[See  80  &  81  Vic,  c.  44,  s.  85:  G.  O.  (1867), 
91-97,  106,  110,  112,  113,  118,  119,  120,  122, 
125,  186,  188,  148,  168.] 

18.  Notice  of  motion  for  liberty  to  issue  and 
execute  a  sequestration  upon  a  aecree,  is  not 
necessary. —  Monk  v.  Lawlor,  1  Jones,  564, 

(E.E.) 

19.  Notice  need  not  be  given  to  every  deft, 
of  a  motion  to  take  a  bill  pro  confeaso  under 
G.  O.  46,  against  another  deft.  If  the  deft, 
against  whom  the  motion  is  made  has  ap» 
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peared,  or  adopted  an  appearance,  it  is  right 
to  give  his  solicitor  notice. — Denis  v.  Deane, 
S.  &  Sc.  127.     {li.) 

1.  Notice  of  motion  to  take  a  bill  as  con- 
fessed against  some  defts.  under  the  4Gth  G. 
O.,  need  not  be  given  to  another  deft,  for 
whom  a  parliamentary  appearance  has  been 
entered.— Tarran/  v.  Alkn,  S.  &  Sc.  670.    (R.) 

2.  When,  during  more  than  a  year,  no  pro- 
ceeding in  a  cause  has  been  taken,  the  notice 
of  a  motion  to  dismiss  the  bill  under  the  U3rd 
G.  O.  must  be  served  upon  the  ptf.  personally. 
^Nolan  V.  Adaimon,  S.  &  Sc.  701,     (R.) 

3.  A  notice  of  motion  should  state  fully  the 
matter  of  the  application,  so  that  if  the 
Court  says,  "  Be  it  so,"  the  oflScer  may  be 
enabled,  by  following  the  notice,  to  frame 
the  order.  A  notice  of  motion  was  for  leave 
"to  amend  in  the  several  particulars  spe- 
cified in  an  affidavit : "  the  Court  refused 
to  make  any  order. — Curreen  v.  Walsh^  1  I.  E. 
R.  200.     (R.) 

4.  When  a  notice  of  a  motion  is  personally 
served  on  a  party  out  of  Court,  it  should  be  of 
a  motion  to  be  made  on  a  particular  day,  and 
not  "on  the  first  opportunity." — Creed  v.  C, 
21.  E.  R.  32.    (R.) 

6.  Notice  of  a  motion  for  liberty  to  execute 
a  sequestration  upon  a  decree,  is  necessary, 
when  it  is  sought  to  execute  it  against  lands. 
—  WeUk  V.  W.,  2  I.  E.  R.  360.    (E.E.) 

6.  A  motion,  to  renew  an  order  in  a  cause, 
most  be  upon  notice. — Broum  v.  Lynch,  2  I. 
E.  R.  411.    (E.E.) 

7.  A  motion,  on  behalf  of  sequestrators,  to 
lodge  money,  must  be  on  notice. — Byrne  v. 
Langmore,  2  I.  E.  R.  411.    (E.E.) 

8.  A  notice  of  motion,  to  have  a  receiver's 
acconnt  sent  back  to  be  reviewed,  must  spe- 
cify the  items  objected  to.  To  refer  for  them 
to  the  affidavit  to  be  used  upon  the  motion, 
does  not  suffice.  A  motion  to  vacate  the  re- 
cognizance, at  the  same  time  that  the  receiver 
applies  to  be  discharged,  is  premature. — 
VArcy  t.  Sherry,  2  L  E.  R.  411.    (E.E.) 

9.  A  notice  of  a  money  motion,  moveable 
the  last  of  the  eight  equity  days,  is  too  late. 
It  must  be  served  in  time  to  be  moved  on  the 
last  day  but  one.— O'FcrroZ/ v.  Madden^  2  I.  E. 
R.416.    (E.E.) 

10.  On  an  application  for  liberty  to  issue  a 
sequestration  for  the  costs  of  dismissing  a  bill, 
if  the  applicant  be  proceeding  against  perso- 
nal property,  notice  of  the  motion  need  not 
be  given. 

Seats — ^When  the  applicant  is  proceeding 
against  real  property. — O'Brien  v.  Foley,  2  I. 
E.  R.418.    (E.E.) 


11.  A  motion,  to  invest  the  one-f earth  of 
the  purchase-money  in  £3^  per  cent,  stock, 
must  be  upon  notice. — Lee  v.  Poole,  2  I.  E.  R. 
419.     (E.E.) 

12.  If  deft,  have  not  appeared,  it  is  not  ne- 
cessary to  give  him  notice  of  a  motion  for 
lii)crty  to  execute  a  sequestration  on  the  de- 
cree against  deft.'s  real  estate.  The  motion 
will  not  be  granted,  if  the  annual  value  of  the 
real  estate  be  not  stated  in  the  affidavit. — 
Edwards  v.  Plunkett,  3  I.  E.  R.  602.     (E.E.) 

13.  The  notice  of  motion  to  make  a  consent 
a  rule  of  Court  should  set  forth  the  substance 
of  the  consent. — Smith  v.  Martin,  4  I.  E.  R. 
168.    (R.) 

14.  A  party,  moving  to  set  aside  proceedings, 
as  irregular,  is  not  bound  to  specify  in  his  no- 
tice the  particular  irregularity  complained  of. 
—Heron  v.  Stokes,  4  I.  E.  R.  277.     (C.) 

15.  A  party,  moving  to  set  aside  the  Master's 
report  of  bad  title,  should  specify  in  the  notice 
of  motion  the  grounds  upon  which  he  seeks  to 
set  aside  the  report. —  Vincent  v.  Thwaites,  41. 
E.  R.  689.     (E.E.) 

16.  A  party  served  with  a  notice  of  motion, 
though  not  interested  in  the  subject  matter  of 
the  motion,  is  nevertheless  entitled  to  the 
costs  of  appearing. —  Tabuteauy.  Warburton,  4i 
Dr.  &  War.  267.    (C.) 

1 7.  A  motion,  to  restrain  ptf.  from  proceed- 
ing until  he  gives  security  for  costs,  must  be 
upon  notice. — Nugent  v.  Hill,  7  I.  £.  R.  90. 

(R.) 

18.  An  application  for  an  attachment  against 
a  party,  for  not  executing  the  purchase-deed 
pursuant  to  the  decree,  should  be  on  notice. 
The  order  will  be  absolute  in  the  first  instance. 
—Brennan  v.  Carroll,  7  I.  E.  R.  196.     (R.) 

19.  An  application  that  a  party  in  the  suit 
may  be  at  liberty  to  bid  at  the  sale  must  be  on 
notice.— C/ar;bc  v.  Dobbin,  8  I.  E.  R.  111.    (R.) 

20.  Motion  to  discharge  a  receiver  over  pre- 
mises, in  which  the  respondent's  interest  had 
expired,  must  be  on  notice  to  respondent. — 
Johnston  v.  Henderson,  8  I.  E.  R.  621.  (E.E.) 

21.  Every  notice  of  motion  should  state  the 
name  of  the  solicitor  to  whom  it  is  addressed, 
as  well  as  the  parties  for  whom  they  act. — 
Dower  v.  Roxane,  1  I.  Jur.  68.  (R.) 

22.  Every  notice  of  motion  for  a  particular 
day  should  state  that  the  motion  would  be 
moved  at  the  sitting  of  the  Court. — Graves  v. 
G.,  1 1.  Jnr.  166.    (R.) 

23.  Motion  that  several  docnmenta  men- 
tioned in  the  notice,  being  in  the  Master's 
office,  might  be  read  at  the  hearing ;  and  that 
the  deft,  should  deposit  with  the  I^gistrar,  to 
be  read  in  evidence  at  the  hearing,  the  deeds 
and  documents  mentioned  in  the  notice.   Mo- 
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tion  refused  with  costs,  the  notice  being  irre* 
galar ;  bat  without  prejudice  to  the  service  of 
a  proper  notice  specifying  the  documents  in  a 
schedule. — Donegal  v.  Gregg^  1 1.  Jur.  201.  (R.) 

1.  A  notice  of  motion  for  liberty  to  amend 
is  no  answer  to  a  motion  to  dismiss  the  bill 
for  want  of  prosecution  under  the  82nd  G.  O. 
n843.)— Jtfarifc  v.  WiUington,  11  I.  E.  R.  269  ; 
Seaver  t.  Fivty^  1 1.  Jur.  268.    (R.) 

2.  If  a  cause  is  out  of  Court,  it  is  sufficient, 
in  the  Exchequer,  to  serve  the  notice  to  have 
the  bill  dismissed  for  want  of  prosecution, 
upon  the  solicitor.  Secu^ — At  the  Rolls. — 
Doghtrty  v.  i>.,  2  I.  Jur.  110.    (E.E.) 

8.  A  notice  to  show  cause  should  state 
plainly  the  matter  intended  to  be  relied  upon 
as  cause,  and  not  merely  refer  to  a  bill,  an- 
swer, and  decree  filed  in  a  particular  suit. — 

In  re  Knox,  2  I.  Jur.  147.    (I.E.C.) 

« 

4.  When  a  respondent  has  not  appeared  in 
a  15tli  sec.  cause  petition,  a  motion  for  an 
order  of  reference  to  appoint  a  receiver  is  not 
an  ex  parte  application  to  be  moved  at  the 
Master*s  sitting. 

How  notice  of  such  a  motion  should  be 
served  and  listed. — Frankan  v.  O'Neilly  6  L  Jur. 
358.    (M.O.) 

5.  A  notice  of  motion  must  be  properly  en- 
titled in  the  matter  of  the  statute  under  which 
the  application  is  made. — Foster  v.  Higgina,  2 
I.  Jut  N.  S.  75.    (R.) 

6.  When  it  is  sought  to  substitute  service 
of  the  summons  and  notice  of  a  cause  petition 
upon  a  party  out  of  the  jurisdiction,  by  serv- 
ing his  solicitor  on  record  in  other  matters, 
notice  of  the  motion  should  be  served  on  the 
solicitor. — Bradford  v.  Roche,  3  I.  Jur.  N.  S. 
75.    (R.) 

7.  A  party,  who  desires  to  serve,  out  of 
Term,  a  notice  of  motion,  must  apply  to  the 
Court  for  liberty  to  do  so,  on  an  affidavit 
stating  the  pressing  circumstances  which  ne- 
cessitate the  motion. — Pitsworth  v.  Nash  and 
Nolan,  4  I.  Jur.  N.  S.  78.    (P.) 

8.  A  motion  to  transfer  to  the  jurisdiction 
of  the  Assistant-Barrister  a  suit  commenced 
in  the  Probate  Court,  and  over  which,  if  not 
commenced  there,  he  would,  under  the  terms 
of  the  Act,  have  had  jurisdiction,  should  be 
made  on  notice  to  the  opposite  party. — In  re 
O'Donnell,  4  I.  Jur.  N.  S.  303.    (P.) 

9.  To  a  plea  denying  that  A.  had  died  in- 
testate, and  propouodiDg  a  will;  the  ptf., 
without  serving  notice,  moved  for  leave  to 
file  special  replications.  Held,  that  the  deft, 
should  be  served  with  two  clear  days*  notice 
of  the  motion. — Meek  v.  M,,  6  I.  Jur.  N.  S. 
42.    (P.) 

10.  To  a  notice  of  motion  asking  costs,  the 
opposite  party  replied  by  a  counter-notice, 
offering  what  was  sought,  except  costs,  about 


which  it  said  nothing.  The  Coort^gave  the 
moving  party  the  costs  properly  and  neces- 
sarily incurred  by  him  up  to  the^service  of 
the  counter-notice. 

There  is  no  such  thing  as  a  general  autho- 
rity to  file  petitions.  When  a  suit  is  instituted 
in  the  name  of  a  next  friend,  the  authority 
from  him  should  be  filed  according  to  the  3rd 
G.  O.  of  19th  May  1857.— (?co^%an  v.  Hard- 
ing, %  I.  Zvlv,  IS.  ^,2\\,     (R.) 

11.  Liberty  to  file  a  petition  of  revivor 
merely,  may  be  obtained  by  motion  of  course : 
notice  ought  to  be  served  when  it  is  sought  to 
file  a  petition  of  revivor  and  supplement. — 
Williamson  v.  Tuckey,  7  I.  Jur.  N.  S.  276.  (R.) 

12.  A  notice  of  motion  is  required  for  a 
conditional  order  to  assign  an  administration 
bond.— RusseU  v.  R.,  8  I.  Jur.  N.  S.  198.    (P.) 

13.  An  order  to  file  a  bill  of  revivor  and 
supplement  will  not  be  made  on  an  ex  parte 
motion. — Connor  v.  Reeves,  16  L  C.  R.  398. 
(B.) 

14.  It  is  necessary  to  give  notice  of  a  motion 
for  liberty  to  file  a  suggestion  of  the  death  of 
a  ptf.  who  was  named  sole  executor  of  the  will 
in  dispute,  and  administration  to  whose  goods 
had  been  granted  to  the  applicant.-Af*  uar<% 
V.  Mathews,  11  I.  Jur.  N.  S.  120.    (P.) 


LVJJl.  4.  Motion  of  Course:  what  effected  by, 

[As  to  what  business  must  be  done  before 
the  M.  R.  and  V.  C.  by  summons,  see  Regula- 
tions of  Feb.  27th  1868.] 

15.  Qucere — Ought  motions  of  course  to  be 
moved  by  members  of  the  Inner  Bar  ? — Anon. 
6  I.  E.  R.  595.  (E.E) 

16.  Liberty  to  file  a  petition  of  revivor  merely 
may  be  obtained  by  motion  of  course :  notice 
ought  to  be  served  when  it  is  sought  to  file  a 
petition  of  revivor  and  supplement. — William- 
son v.  Tuckey,  7  I.  Jur.  N.  S.  276.    (R.) 


LVIII.  5.  Motion:  when  and  how  made. 

17.  When  an  affidavit  is  filed  as  cause  against 
a  conditional  order,  a  motion  to  make  the 
order  absolute  may  be  made,  notwithstanding 
the  expiration  of  ten  sitting  days  since  it  was 
filed,  unless  the  opposite  party  has  proceeded 
to  tax  his  costs. — Lloyd  v.  Armstrong,  1  I.  E. 
R.  75  ;  Jon.  &  C.  73.  (E.E.) 

18.  A  motion  for  an  order  to  take  prelimi- 
nary accounts  should  not  be  made  in  a  suit 
that  is  either  abated  or  defective ;  or  in  re- 
spect of  accounts,  the  taking  of  which  would 
prejudice  any  question  in  the  cause. — Thomp- 
son V.  Maxwell,  5  I.  E.  R.  448.    (R.) 

19.  That  a  motion,  if  granted,  will  have  the 
effect  of  postponing  the  hearing  of  a  cause 
already  in  the  list,  hi  no  reason  why  it  should 
not  be  heard  at  the  Rolls.  This  Court  (Ch.) 
will  not  entertain  such  a  motion  when  the 
case  is  called  on. — Crawford  y.  Scott,  2  Con.  ft 
L.  412.    (C.) 
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1.  A  motion  for  ftn  ftbfttement  of  rent  in  ft 
minor  matter  should  not  be  made  to  the 
Coort.— ^^iton  r.  Akoek,  1 1.  Jar.  282.    (R.) 

2.  When  a  notice  of  motion  is  senred  for 
the  hearing,  it  is  in  the  discretion  of  the  Court 
whether  the  motion  or  the  cause  shall  be  heard 
first.— Srodb  V.  Aylward,  8  L  C.  B.  429 ;  Dr. 
Bep.  temp.  Nap.  878.    (C.) 

8.  StmhU — Motions  on  the  Petty-bag  side 
of  the  Court  must  be  made  in  Term. — Thi 
Qfueii  ▼.  Swan,  16  I.  C.  B.  21.    (C.) 


iHiich  the  fund  is  to  be  distrlbnted.- 
T.  5ic/ZiVa»,  2  I.  Jut.  N.  8.  74.    qR.) 


LVin.  6.  Form  of  Motion:  Proceedings  on, 

4.  When  a  purchaser  moveSf  on  consent,  to 
lodge  a  promissory  note  in  part  payment  of 
his  purchase-money,  the  consent  and  note 
should  both  specify  the  rate  of  interest  pay- 
able on  the  note. — O'Connor  y.  Richards^  S.  & 
Sc.  160.    (R.) 

6.  An  affidavit,  made  to  resist  a  motion, 
may  be  used  on  the  motion,  notwithstanding 
that  it  has  been  referred  for  impertinence  and 
scandal,  and  that  the  reference  is  still  pend- 
ing.—J5ircA  V.  Alt,  1 1.  E.  R.  228.    (R.) 

6.  A  motion,  for  an  order  on  a  receiyer  to 
pay  oyer  a  sum  in  his  hands,  is  not  strictly  a 
money  motion.  Sach  a  motion  having  been 
moved  while  the  Court  was  hearing  money 
motions,  and  in  the  absence  of  the  opposing 
counsel,  it  was  re-heard. — Anon^  2 1.  £.  R.  417. 
(EJE.) 

7.  The  Court  will  not  hear  a  motion  founded 
on  documents,  unless  counsel  be  famished 
with  a  brief,  and  the  solicitor  be  in  attend- 
ance with  the  documents. — CurtU  y.  Darcy, 
6  L  £.  R.  149.    (R.) 

8.  On  motions  to  extend  receivers,  the  only 
persons  entitled  to  be  heard  are  the  petitioner 
and  the  debtor,  and  not  the  parties  who  have 
appointed  or  previously  extended  the  re- 
ceiver.—TTa^  v.  W.,  11 1.  E.  R.  607.  (C; 

9.  The  rule  against  re-hearing  an  appeal 
motion  is  not  inflexible.  It  is  a  sufficient 
ground  for  refusing  the  motion,  that  the  case 
has  already  received  anxious  consideration. — 
Lady  Langfordy,  Mahony,  11  I.  E.  R.  319.  (C.) 

10.  A  motion  for  an  abatement  of  rent  in  a 
minor  matter  should  not  be  made  to  the 
Court.— jd&ton  v.  Akock,  1 1.  Jur.  282.  (R.) 

11.  The  M.  R.  declined  to  make  a  consent  a 
rule  of  Court,  on  the  ground  that  the  effect  of 
the  consent  was  to  vary  a  decree  of  the  Lord 
Chancellor,  and  that  he  had  no  jurisdiction 
to  vary  such  a  decree.  The  motion  was  re- 
moved before  the  Lord  Chancellor.  Held, 
that  a  copy  of  the  Rolls  order  must  be  taken 
out,  and  that  the  new  motion  was  in  fact  an 
appeal.— TVmoiK  v.  T.,  6 1.  C.  R.  228.  (C.) 

12.  A  motion  to  pay  money  out  of  Court 
should  be  entitled  in  all  the  causes  respecting 


Nb  Exk^t  Rbono,  Wbit  or.    Se4  Wmrr,  4. 


LDL  New  Trull. 

1.  When  Granted, 

2.  How  obtained:  Proceedings  on. 


LIX.  1.  New  Trial:  when  Granted, 

18.  After  the  trial  of  an  issue  to  determine 
who  was  heir  of  A. — Held,  that  a  new  trial 
should  be  granted,  because  the  case  made  at 
the  trial  differed  from  that  made  in  equity: 
that  the  verdict  on  the  first  trial  should  not 
be  given  in  evidence  on  the  second :  that  the 
costs  of  the  first  trial  should  not  be  allowed 
to  the  party  obtaining  the  verdict,  but  should 
be  reserved :  and  that  manifestations  of  ap- 
plause by  some  of  the  jury  at  the  close  of  the 
speech  of  one  of  the  counsel  was  not  a  soffi- 
cient  ground  to  change  the  veoue. 

On  granting  a  second  trial  of  an  issne,  it  is 
not  the  practice  in  England,  and  ought  not 
to  be  the  practice  in  Ireland,  to  take  any  no- 
tice of  the  verdict  on  the  first  trial,  either  by 
setting  it  aside,  or  giving  it  in  evidence. — 
0*  Connor  r,  Malone,  6  CI.  &  F.  672.— [Revg.  2 
Dr.  &  Wal.  491.    (C.)] 

14.  Before  a  Judge  will  be  called  on  to  fur- 
nish his  notes  of  the  trial  of  an  issue,  the 
Court  must  be  satisfied  that  they  are  neces- 
sary for  the  purposes  of  the  motion. — Hunger^ 
ford  V.  Jagoe,  1  Jon.  &  L.  691.    (C.) 

15.  The  Court  directed  an  issue  to  try  whe- 
ther C.  was  a  lunatic  when  certain  instru- 
ments were  executed.  At  the  trial,  a  memorial 
of  a  deed,  executed  by  C,  was  produced  as 
evidence  of  C/s  acts.  The  deed  was  not  pro- 
duced, nor  was  its  non-production  accounted 
for.  On  motion  for  a  new  trial — Held,  that 
the  memorial  had  been  properly  received  in 
evidence. 

After  the  execution  of  the  deeds,  C.  was 
found  a  lunatic  by  a  commission.  Orders  and 
a  report  in  the  lunacy  matter,  containing  reci- 
tals and  statements  which  were  not  evidence, 
and  which  might  influence  the  jury  in  finding 
their  verdict,  were  sent  to  the  jury.  The 
Judge  informed  the  jury  that  those  recitals 
and  statements  were  not  evidence,  and  cau- 
tioned the  jury  to  disregard  them.  On  motion 
for  a  new  trial — Held,  that  it  should  not  be 
granted  on  that  ground. — Creaghv,  Blood,  8  L 
E.  R.  34  ;  2  Jon.  &  L.  509.    (C.) 

16.  From  the  circumstances  under  which  a 
letter  of  license  has  been  signed,  it  may  be 
inferred  that  it  was  not  a  concluded  agreement 
binding  upon  the  person  signing  it — e.g.,  when 
it  was  only  in  course  of  signature  by  the  cre- 
ditors generally,  and  it  was  not  intended  to 
operate  unless  signed  by  an  influential  over- 
powering body  of  the  creditors,  which  it  was 
not. 

A  jury  having  found  upon  an  issue  that  a 
letter  of  license  executed  under  such  circum- 
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stances  was  not  a  concladed  binding  agree- 
ment, the  Lord  Chancellor  refused  to  disturb 
the  verdict.— /n  re  Senq)le,  3  Jon.  &  L.  488.  (C.) 

1.  The  Lord  Chancellor  sent  a  case  to  a 
Court  of  Law.  There  had  been  two  verdicts, 
in  an  ejectment  on  the  title,  establishing  the 
right  of  the  ptf.  in  the  Equity  suit  to  freehold 
property  devised  to  him  away  from  the  heir- 
at-law,  who  claimed  as  devisee  under  a  sub- 
sequent will,  which  both  verdicts  found  to 
have  been  executed  when  the  devisor  was 
mentally  incompetent.  No  complaint  was 
made  of  the  last  verdict.  Held^  although 
character  was  involved,  and  the  trials  toolc 
place  in  a  county  remote  from  the  residence 
of  the  parties  and  their  witnesses,  and  dif- 
ferent from  the  venue  of  the  lands,  the  deft, 
having  consented  to  the  locality  fixed  for  the 
trial,  and  the  consent  being  made  a  rule  of 
Court,  that  sufficient  investigation  had  taken 
place.— //rencA  v.  Ff,,  2  I.  Jur.  177.    (C.) 

2.  The  Commissioners  of  the  I.  E.  Court 
ordered  the  sale  of  a  property,  the  petitioner's 
right  to  which  was  founded  on  a  verdict  ob- 
tained by  suppressing  a  material  document  at 
the  trial  of  an  action  of  trespass  to  try  an 
alleged  right  of  the  appellant  to  a  way  claimed 
by  the  petitioner.  This  action  was  brought 
nnder  the  Commissioners'  direction.  The  Ju- 
dicial Committee  of  the  Privy  Council  directed 
a  new  trial  at  which  that  verdict  should  not 
be  given  in  evidence ;  and  stayed  the  sale  in 
the  meantime. — In  re  Cooper's  Estate^  1 1.  Jur. 
N.  S.  321.    (P.C.) 

8.  Whether  the  Judge,  before  whom  an 
issue  directed  by  a  Court  of  Equity  has  been 
tried,  has  or  has  not  misdirected  the  jury,  one 
verdict  does  not  bind  the  Court  of  Equity, 
which  may,  for  its  better  satisfaction,  direct  a 
new  trial. — Boyse  v.  RosAorough^  2  I.  Jur.  N. 
a  265.    (H.L.)— [S.  c,  6  H.  L.  Cas.  2.] 

4.  A  creditor  relied,  as  ptf.,  on  a  will  which 
gave  his  debtor,  sole  next-of-l^in  and  heir-at- 
law  of  the  testator,  all  the  testator's  property. 
That  debtor's  son  relied  on  a  will,  posterior 
in  point  of  apparent  date,  which  gave  him  all 
the  property.  The  ptf.  disputed  the  signature 
to  this  will ;  and  replied  that  it  was  in  fact 
executed  before  the  other  will.  The  case 
was  twice  tried  at  Belfast.  The  first  jury 
gave  no  verdict ;  the  second  condemned  both 
wills,  the  Judge  certifying  himself  not  dis- 
satisfied with  the  verdict.  Notwithstanding 
this  certificate  a  new  trial  was  granted;  be- 
cause the  verdict  was  not  so  satisfactory  as 
that  final  judgment  should  be  entered  upon  It ; 
and  because  it  placed  the  parties  on  unequal 
terms.  The  ptf.'s  position  being  as  favour- 
able as  if  his  debtor's  will  had  been  established, 
whereas  the  deft.'s  right,  if  any,  was  for  ever 
concluded. 

Costs  of  the  former  trials  reserved. — Hurst 
T.  CampbeU,  7  L  Jur.  N.  S.  805.    (P.) 

5.  Verdict  against  an  alleged  will.  Condi- 
tional order  for  a  new  trial  refused  ;  the  evi- 
dence being  conclusive  that  nndne  influence 


had  been  practised  on  the  testator  by  the 
person  chiefly  benefited,  who  was  most  active 
in  directing  the  preparation  of  the  will,  and 
in  preparing  it. — Moloney  v.  Casey,  8  L  Jur. 
N.  S.  156.    (P.) 

6.  When  there  is  not  any  allegation  of  sur- 
prise, mistake,  accident,  or  newly-discovered 
evidence,  a  new  trial  is  not  considered  requi- 
site, even  when  the  title  to  an  inheritance  is 
involved.— Caw/)6«//  v.  C,  9  I.  Jur.  N.  S.  89. 

7.  An  executor  and  residuary  legatee  pro- 
pounded a  will,  of  which  the  del ts.  impeached 
only  the  residuary  and  executorial  clauses. 
A  minor  intervenient,  a  legatee  in  a  former 
will,  being  cited  to  see  proceedings,  appeared 
by  solicitor;  but  did  not  plead.  At  the  trial, 
a  verdict  was  taken,  by  consent,  in  favour  of 
the  will,  except  the  residuary  and  executorial 
clauses.  The  jury  expressed  a  strong  opinion  ' 
against  the  whole  will.  A  curator  was  ap- 
pointed for  the  minor ;  and  the  Court,  on 
the  curator's  motion,  set  aside  the  verdict  as 
to  the  rest  of  the  will ;  and  directed  a  new 
trial,  on  terms. — Kelly  v.  Dunbar,  10  L  Jur.  N. 
S.  151.     (P.) 


LIX.  2.  How  Obtained;  Proceedings  on, 

8.  The  verdict  had  on  the  first  trial  of  an 
issue  should  not  be  given  in  evidence  on  the 
second  trial.  The  costs  of  the  first  trial 
should  not  be  allowed  to  the  partv  obtaining 
the  verdict,  but  should  be  reservea. 

On  granting  a  second  trial  of  an  issue,  it  is 
not  the  practice  in  England,  and  ought  not 
to  be  the  practice  in  Ireland,  to  take  any  no- 
tice of  the  first  verdict,  either  by  setting  it 
aside,  or  permitting  it  to  be  given  in  evidence 
on  the  second. — (f  Connor  v.  Malone,  6  CI.  & 
F.  672.— [Revg.  2  Dr.  &  Wal.  491.    (C.)] 

9.  Before  this  Court  will  call  upon  a  Judge 
to  furnish  his  notes  of  the  trial  of  an  issne 
directed  in  the  cause,  the  counsel  for  the 
party  desiring  to  impeach  the  proceedings  at 
the  trial,  must  state  on  his  own  responsibility 
a  case  for  that  purpose.  If  this  statement 
satisfies  the  Court  that  the  notes  are  neces- 
sary for  the  purposes  of  the  motion,  it  will 
then  call  upon  the  Judge  to  furnish  them. — 
Hunger/oraY.  Jagoe,  1  Jon.  &  L.  691.    (C.) 


LX.  Notice,  in   Practice.     See   Noticj 
Practice,  Motion. 

1.  Notice  generallu  in  Practice, 

2.  Notice,  Denial  of. 


LX.  1.  Notice  generally  in  Practice, 

[See  30  &  31  Vic,  c.  44,  ss.  85,  93,  116,  146- 
148,  171,  174 :  G.  O.  (1867),  29,  34,  37,  40,  66, 
57,  68,  75;  82,  84,  86,  91-93,  96,  97,  106, 
108,  110,  112,  113,  116,  118-120,  122,  128,  126, 
180-136,  188,  143,  146,  168-162,  168,  204,  206, 
221,  228,  261,  267,  268,  277.] 
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1.  Serrice  of  the  month's  notiee  to  answer 
under  the  26th  O.  O.  is  irregnler,  if  no  pro- 
ceeding in  the  cause  has  been  taken  for  more 
than  twelve  mooths. — Towuendy,  Newtnkam^ 
S.  &SC.700.    (R) 

2.  When  a  notice  of  a  motion  is  penonallj 
served  on  a  party  out  of  Court,  it  should  be  of 
a  motion  to  be  made  on  a  particular  day,  and 
not  on  "  the  first  opportunity.** — CretdY.  C, 
2L£.  R.82.    (R.) 

8.  Notice  of  motion  for  libertj  to  execute 
a  sequestration  upon  a  decree  is  necessary, 
when  it  is  sought  to  execute  it  against  lands. 
—  Wtish  y.  FF;  2  I.  E.  R.  860.    (E.E.) 

4.  A  motion  to  renew  an  order  in  a  cause 
must  be  upon  notice. — Brown  y.  Lynck^  2  L  £. 
R.411.    CE.E.) 

6.  A  notice  of  motion  to  have  a  receiver's 
account  sent  back  to  be  reviewed,  must  specify 
the  items  objected  to :  it  is  not  sufficient  to 
refer  for  them  to  the  affidavit  used  upon  the 
motion.  A  motion  to  vacate  the  recognizance, 
at  the  same  time  that  the  receiver  applies  to 
be  discharged,  is  premature.-// J.rcy  y.  Shtrrw^ 
21.  KB.  411.    (E.E.) 

6.  A  motion  on  behalf  of  sequestrators,  to 
lodge  money,  must  be  upon  notice.  — Byme  v. 
Langmore,  2  I.  E.  B.  411.    (E.E.) 

7.  A  notice  of  a  money  motion,  moveable 
the  last  of  the  eight  equity  days,  is  too  late ; 
it  must  be  served  in  time  to  be  moved  the  last 
day  but  ont.—O'FerraU  v.  MadUkn,  2  L  E.  R. 
416.    (E.E.) 

8.  A  notice  of  a  money  motion,  moveable 
the  last  of  the  eight  equity  days,  is  too  late ; 
it  must  be  served  in  time  to  be  moved  the  last 
day  bat  one ;  and  the  consent  of  all  the  parties 
interested  in  the  funds  will  not  vary  the  rule. 
—Anon.  2  I.  E.  R  417.    (E.E.) 

9.  Upon  an  application  for  liberty  to  issue 
a  sequestration  for  the  costs  of  dismissing  a 
bill,  if  the  party  be  going  against  personal 
property,  notice  of  the  motion  neea  not  be 
given.  Seau — when  the  party  is  going  against 
real  property.— O'^risa  v.  Foley,  2 1.  £.  R  418. 
(E.E.) 

10.  When  it  appears  by  the  bill  that  the  ptf s. 
reside  out  of  the  jurisdiction,  the  def  t*s  motion, 
that  proceedings  may  be  stayed  until  the  ptfs. 
give  security  for  costs,  is  a  motion  of  course. 
—  Yarborough  v.  Brazier,  2  I.  E.  R  468.    (R) 

11.  Notice  of  motion  to  make  a  consent  a 
rule  of  Court  should  set  forth  the  substance 
of  the  consent. — Smith  v.  Martin.  4  I.  £.  R 
168.    (R) 

12.  A  deft,  cannot  vary  the  title  of  the  cause 
in  a  notice  or  affidavit  used  upon  a  motion  in 
the  cause. — APKitman  v.  Kenuuu  4  I.  B.  R 
275.   (B.) 


18.  When  an  application  is  made  to  extend 
a  receiver  from  one  cause  to  another,  the 
notice  of  motion  and  affidavit  should  be  en- 
titled in  both  causes.  —  Tenant  v.  Wateon,  4  L 
E.R700.    CE.E.) 

14.  When  a  parliamentary  appearance  has 
been  entered  for  a  deft,  upon  service  effected 
in  this  country,  he  may  afterwards,  withont 
any  order  obtained  for  tnat  purpose,  be  served 
out  of  the  jurisdiction  with  the  monthly  notice 
to  press.— Cvrtis  v.  C,  FL  &  K.  268.    (R) 

15.  Qiteare — ^Is  the  service  of  notice  under 
the  15th  G.  O.  a  waiver  of  any  right  to  seek 
relief  against  the  party  f — Harpmr  v.  Boyd^  8 
I.E.R456.    (R) 

16.  Notices  never  discharaed  on  the  first  day 
ofTerm.     v. ^,8LE.R521.  (B^) 

17.  A  notiee  of  motion  served  on  the  ptf.  by 
the  deft.,  did  not  appear  in  the  list  On  an 
application  by  the  ptf.,  the  notice  was  dis- 
charged with  costs  ubder  the  128th  G.  Rule 
of  this  Court— Bi^  v.  iftii^,  10  L  E.  R  174. 
CE.E.) 

18.  An  amendment  was  made,  and  notice  of 
it  served  on  the  same  day  on  which  notice  of 
motion  to  dismiss  the  bill  was  served.  The 
Court  not  being  satisfied  as  to  which  notice 
was  first  served,  refused  the  motion  to  dismiss 
the  bill ;  but  made  the  ptf.  pay  the  costs,  and 
put  him  under  terms  to  nle  a  replication  within 
two  days  after  a  full  answer  to  the  amend- 
ments.—iVo/oa  y.  Power,  10  I.  E.  R  200.    (R) 

19.  The  Court  refused  to  allow  a  parcheser 
to  lodge  his  promissory  note  in  lieu  of  the 
three-fourths  of  his  purchase-money,  upon  the 
allegation  that  there  would  be  a  large  surnlua, 
and  the  inheritor  consenting,  notice  not  hav- 
ing been  given  to  all  the  creditors. — Gardmer 
v.  Biesinton,  11  I.  E.  R  857.    (R) 

20.  A  judgment  creditor,  having  a  receiyer, 
is  not  entitled  to  notice  of  a  petition  by  a 
mortgagee  to  extend  him  to  the  mortgage. — 
Goldtmtdt  y.  Lord  GlengaU,  11 1.  £.  R  608.  (C.) 

21.  An  order  to  take  a  bill  as  confessed  may 
be  made  if  an  answer  is  filed  when  the  motion 
is  moved,  though  none  had  been  filed  when 
the  notice  of  motion  was  served. — HiUwme  v. 
Tyndal,  12  I.  E.  R  316.    (R) 

22.  Notice  that  a  cause  petition  was  "  set 
down  in  the  list  of  causes  for  hearing  before 
the  Lord  Chancellor  under  the  Court  of  Ch. 
(Ir.)  Reg.  Act,  1850,"  was  served  upon  a  re- 
spondent. The  petition  was  set  down  in  the 
list  of  causes  under  the  15th  sec.  The  Court 
being  of  opinion  that  such  a  notice  was  likely 
to  mislead!,  refused  to  make  a  summary  order 
under  that  sec  and  transferred  the  petition  to 
the  general  list. — Xtuesoyy.  Maxweu,  1  L  C.  R 
254  ;  8  I.  Jur.  250.    {C.) 

28.  When  funds  are  realised  by  a  sale  directed 
by  this  Court,  the  morgagee  is  not  entitled  to 
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Insist  upon  his  common  law  right  to  receive  a 
six  months'  notice. 

SembU — The  proceedings  in  this  Court  will 
he  deemed  to  constitute  such  notice. — In  re 
Lighten,  4  I.  Jur.  35.    (I.E.C.) 

1.  The  Court  will  not  allow  a  deed  to  he 
taken  out  of  the  Master's  office  to  prore  it  in 
the  cause,  without  notice  to  the  parties. — 
Wyte  V.  W,,  4  I.  Jur.  100.    (R.) 

2.  E!xcept  in  yery  plain  cases,  a  cause  peti- 
tion under  the  Ch.  Reg.  Act  cannot  be 
amended,  without  notice  to  those  respond- 
ents  who  hare  entered  appearances. — O'Brien 
T.  Trtdtewnick,  4  I.  Jur.  135.    (R.) 

8.  A  cause  petition  for  the  distribution  of 
assets  had  been  filed,  in  which  B.,  a  minor, 
and  others  were  respondents.  The  minor  had 
come  of  age,  and  a  side-bar  rule  had  been  en- 
tered to  proceed  against  him.  A  notice  under 
the  Act  and  Rules,  according  to  the  annexed 
form,  was  directed  to  be  served,  binding  him 
with  all  the  proceedings  already  had. 

The  minor  had  been  served  with  notice  of 
filing  the  petition,  and  an  appearance  had 
been  entered  for  him ;  the  notice  directed  to 
be  served  did  not  contain  a  copy  of  the 
prayer  of  the  petition,  as  in  the  case  of  M^Cor- 
mac  v.  Murphy,  6  I.  Jur.  220. — Geraghty  v. 
ItM-ke,  6 1.  Jur.  106.  (R.)-[Overruled  by  Naugh- 
ten  v.  N.,  6  I.  Jur.  809.    (R.)] 

4.  Liberty  was  given  to  amend  a  cause  pe- 
tition by  annexing  a  statement  to  the  effect 
that  there  were  six  younger  children  of  a 
marriage,  instead  of  five. 

The  sole  respondent  was  a  minor,  when  the 
petition  was  filed,  and  had  subsequently  at- 
tained age.  The  usual  side-bar  rule  for  liberty 
to  proceed  had  been  entered.  The  Court  re- 
fused to  give  liberty  to  serve  him  with  notice 
under  the  82nd  G.  b.  of  1851,  as  that  order 
did  not  apply  to  a  minor  who  was  named  a 
respondent  in  the  petition. — Naughten  v.  N,,  6 
I.  Jur.  809.    (R.) 

6.  Notice  of  filing  a  cause  petition  was  di- 
rected to  be  served  on  a  respondent  who  was 
of  unsound  mind,  and  out  of  the  jurisdiction, 
by  serving  the  keeper  of  the  lunatic  asylum, 
and  the  friend  of  the  lunatic  in  London.  And 
liberty  was  given  to  petitioner  to  appoint  a 
guardian  adUtem  if  respondent's  friends  should 
neglect  to  do  so. — Beil  v.  Johnstonj  7  I.  Jur. 
89.    (R.) 

6.  Semble — ^The  Court  has  not  jurisdiction 
under  the  Trustee  Relief  Act  to  order  service 
of  notice  of  the  petition  on  parties  residing 
out  of  the  jurisdiction. — Ex  parte  Bernard,  6 

C.  R.  188 ;  2  I.  Jur.  N.  8.  226.    (R.) 

7.  A  conditional  order  will  be  made  abso- 
lute in  the  office,  although  an  affidavit  has 
been  filed,  if  a  notice  of  motion  to  show  cause 
against  the  order  has  not  been  served. 

But  a  more  proper  course  is,  for  the  party 
who  has^  obtained  the  order,  to  apply  to  the 


Court  on  notice,  to  make  it  absolute,  notwith- 
standing the  affidavit. — Stevenson  v.  Moore,  7 
LC.  R.462.    (R.) 

8.  Parties  going  to  trial  must  give  under 
the  44th  Rule  (Contentions)  regular  notice, 
besides  the  eight-day  notice  given  under  the 
40th  Rule ;  which  lattet  notice  was  deemed 
sufficient  notice  of  triaL — Crostley  v.  Andrews, 
8  L  Jur.  N.  S.  187.    (1*0 


LX.  2.  Notice:  Denial  of, 

[Notice  Department  of  the  Record  and  Writ 
Office— 5e«  G.  O.  (1867),  57,  277.] 


LXI.  Officebs  of  Coubt.  See  Jubisdictioh 
-Practice,  Sequestratiok.  Respbctiho 
Examinee,  see  Practice,  Evidbncb — 
Defutt    Remembrancer,    see    infra  — 

ME88BNOBR,  SSe  PRACTICE,  Mb88BNOSR — 

Solicitor,  see  Solicitor. 

1.  Generally. 

a.  TAetr  Rights,  Duties,  Privileges, 

and  Liabtlities, 

b.  Mistakes  and  Errors  of, 

c.  Their  Foes:  Lien  for. 

2.  Accountant' General. 
8.  Clerks,  Chief. 

4.  Clerks,  Junior. 

6.  CUrk  in  Court. 

6.  Clerk  of  Enrolments. 

7.  Clerk  of  Records  and  WriU. 

8.  Commissioners  to  Administer  Oaths  in 

Chancery  in  Ireland. 

9.  Cursitor. 

10.  Master  and  Deputy  Remembrancer. 

11.  Master  Extraordinary. 

12.  Messenger. 
18.  Registrars. 

14.  Registrars  {Assistant). 

15.  Secretary  to  the  Lord  Chancellor. 

16.  Secretary  to  the  Master  of  the  Rolls. 

17.  Six  Clerks. 

18.  Stock-brokers. 

19.  Under  Clerks. 

20.  Usher. 

21.  Waiting  Clerks. 


LXI.  1.  a.  General  Rights,  Duties,  Privileges, 
and  LiidnUties  of  Officers  of  Court. 

[See  18  A  14  Vic,  c.  89;  20  A  21  Vic,  c. 
60;  80  &  81  Vic,  c.  44,  ss.  11-20,  25,  26-80, 
41-46,  181,  182,  188, 191 ;  80  &  81  Vic,  c.  129.] 

9.  A  practising  solicitor  or  attorney  cannot 
be  the  Accountant-General  of  the  Court  of 
Exchequer. — In  re  Mahony,  Hayes,  62.   (E.E.) 

10.  The  Pursuivant's  duty  is  discharged  br 
taking  from  the  party  arrested  a  bond  with 
two  sureties  who,  at  the  time,  appear  solvent. 
—Matthews  v.  Wynne,  Hay.  A  J.  797.    (KE.) 

11.  The  Registrar  of  the  Commissioner  of 
Bankrupt  Court  is  an  officer  of  the  Court  of 
Chancery ;  and.  as  such,  entitled  to  privilege 
from  arrest,  under  a  co.  so. 
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SembU — ^The  Court  will  discountenance  such  i  on  the  admission  of  attorneys;  but  the  Court- 
an  application  on  the  part  of  its  officers. — Me    keeper  is  not  entitled  to  the  fee  of  ten  shil- 


Collins,  S.  &  Sc.  73.     (R) 

1.  The  Clerk  of  the  Juries  in  the  Court  of 
Common  Pleas  is  entitled  to  privilege  from 
arrest  under  a  ca.  sa. — Beakan  v.  Mills^  S.  & 
Sc.  76,  n.     (C.P.) 

2.  If  an  oflRcer  of  the  Court,  on  a  ca.  sa. 
being  sued  out  against  him,  claims  a  general 
privilege  from  arrest  at  all  times,  and  cautions 
the  sheriff  not  to  arrest  him,  he  will  be  ordered 
to  pay  the  debt  out  of  his  salary. 

Secus — If  he  only  claims  privilege  from  ar- 
rest tundo  to,  redeundo  from,  et  morando  at  his 
office. — Cane  v.  Stewart^  S.  &  Sc.  84,  n. ;  1 
Jones,  630.     (E.E.) 

3.  The  4  G.  4,  c.  61,  s.  43,  applies  as  well 
when  the  witnesses  reside  abroad  as  when 
they  reside  within  the  Court's  jurisdiction. 
The  Court,  therefore,  will  not  order  a  com- 
mission to  issue  to  take  the  examination  of 
witnesses  residing  abroad,  with  a  direction 
that  the  Examiner  shall  not  be  required  to 
qualify  as  directed  by  that  Act.  When  the 
parties  will  not  consent  that  such  a  commis- 
sion shall  issue,  the  Court  will  direct  that 
publication  shall  be  respited. — U Alton  v.  Lord 
Trimiesion,  Fl.  &  K.  C63.     (R.) 

4.  On  motion,  the  Court  will  not  refuse  to 
allow  the  customary  fees  payable  on  the 
swearing  in  of  attorneys,  to  the  Secondary, 
the  Tip-staff,  and  the  Deputy  Crier. 

Semble — These  fees  are  now  legally  esta- 
blished.—/n  re  Price,  Long.  &  T.  584.     (E.E.) 

5.  The  Master's  Examiner  will  lodge  with 
the  Registrar  of  the  Court,  for  the  hearing  of 
a  cause,  deeds  deposited  in  the  office  for  the 
purposes  of  the  cause,  upon  receiving  a  requi- 
sition from  any  of  the  parties  concerned.  A 
motion  that  he  shall  be  at  liberty  to  do  so 
is  not  necessary. — Plumptre  t.  O'JJeily  5  I.  E. 
R.  404.     (R.) 

6.  The  Court  will  compel  a  Commission 
Examiner  to  deliver,  for  the  purposes  of  the 
suit,  the  documents  lodged  with  him  for  the 
examination  of  witnesses,  though  he  has  not 
been  paid  his  fees  and  expenses ;  the  solicitor 
undertaking  to  return  them  to  the  Examiner 
after  the  termination  of  the  suit. — LordLucan 
T.  O'MaUej/,  8  I.  E.  R.  586.    (R.) 


lings  and  sixpence.  The  Secondary  is  entitled 
to  a  fee  of  one  guinea  for  swearing  attorneys 
into  office. — In  re  Adndsston  oj  Attorneys^  4  L 
E.  R.  685.     (Rev.  Exch.) 


LXI.  2.  Accountant' GeneraL 

9.  The  Acconntant-General  of  the  Court  of 
Ch.  has  no  right  to  attend  to  any  order  incon- 
sistent with,  or  varying  the  order  of  this 
C'ourt,  without  its  special  direction  so  to  do. — 
Gore  V.  (?.,  4  I.  E.  R.  164.     (R) 

10.  When  money  is  lodged  with  the  Ac- 
countant-General  under  the  Legacy  Act,  he 
is  bound  to  invest  from  time  to  time  the 
dividends  on  the  principal  sum  in  stock  ; 
the  order  for  investing  the  principal  sum 
should  provide  for  the  costs  of  inresting 
the  dividends.  When  the  order  did  not  pro- 
vide for  those  costs,  he  was  not  held  respon- 
sible for  not  having  so  invested  the  dividends. 
—Ex  parte  M'MuUen,  7  L  E.  R.  488.    QR.) 

11.  The  Accountant-General  of  the  Court  of 
Ch.  will  sometimes  be  directed  to  accept  a 
transfer  of  the  purchase- money  of  property 
sold  in  the  I.  E.  Court ;  the  money  not  being 
distributable  immediately. — Radcliffe  v.  Munce; 
Tighe  v.  Munce,  2  I.  Jur.  251.     (R.) 


LXI.  1.  b.  Mistakes  of,  and  Errors, 


Vicy  c« 


4. 


5. 


c. 


LXI.  3.   Ckrks,  Chief.      [See  30  &  31 
44,  ss.  11-20,  25,  26.] 
Clerks,  Junior.     [See  30  &  31  Fic, 

44,  ss.  16-20,  25,  26.1 
Clerk  in  Court,     [6'cc  30  &  31  Vic,  c 
129.] 

6.  Clerk  of  Enrolments. 

7.  Clerk  of  Records  and  Writs.     [See  G. 
O.  1867.] 

Cominissioners  to  Administer  Oaths  in 
Chancery  in  Ireland.  [See  30  & 
31  Tic,  c.  44,  ss.  75-81.J 

Cursitor.  [See  9  G.  4,  c.  61,  s.  54. 
Office  abolished  by  6  &  7  TT.  4. 
c.  74,  8.  1.1 

Master  and  Deputy  Remembrancer, 
[Masters,  except  Receiver  Mas- 
ter, abolfehed:  30  &  31  F/c,  c. 
44,  ss.  27,  et  seq.j 


8. 


9. 


10. 


LXI.  1.  c.  Zi^eir  Fees,  cmd  Lien /or, 

7.  On  motion,  the  Court  will  not  refuse  to 
allow  the  usual  fees  payable  on  the  swearing 
in  of  attorneys  to  the  Secondary,  the  Tipstaff, 
and  the  Deputy  Crier ;  these  fees  being  now 
legally  established. — In  re  Price.  Long.  &  T. 
684.    (E.E.) 

•    8.  Prima  facie,  the  Crier  and  the  Tipstaff  are 
entitled  between  them  to  the  fee  of  one  guinea 


LXI.  11.  blaster  Extraoi-dinary,     [Abolished: 
30  &  31  Vic,  c.  44,  s.  75.] 

12.  A  person  applying  to  be  appointed  Mas- 
ter Extraordinary  must  have  his  certificate 
signed  by  some  member  of  the  Legal  Pro- 
fession practising  in  the  district  for  which 
he  seeks  to  be  appointed^ — Ex  parte  Needham, 
10  L  C.  R.  465.    CC.) 

13.  It  is  not  a  conclusive  objection  to  an 
application  to  be  appointed  Master  Extraor- 
dinary, that  the  applicant  is  an  hotel-keeper. 
—Ex  parte  Shiel,  10  I.  C.  R.  466.    (C.) 
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LXI.  12.  Messenger,    [See  20  &  21  Vic,  c.  60 ; 
30  &  81  Fjc,  c.  44,  8.  84.] 

13.  Registrars, 

14.  B^strars  (Assistant),    [See  30  &  31 

Vic,  c.  44,  88.  41-460 
16.  Secretary  to  the  Lord  Chancellor.  [See 
13  &  14  Vic,  c.  89,  88.  34-37J 

16.  Secretary  to  the  Master  of  the  Rolls. 

[See  13  &  14  Vic,  c.  89,  8.  33.] 

17.  Six  Clerks, 

18.  Stqck-brokers,    [See  80  &  31  Vic,  c. 

44,  8.  194.] 

19.  Under  Clerks, 

20.  Usher, 

21.  Waiting  Clerks. 

LXn.  Obdbrs. 

1.  Orders  generallg, 

2.  Construction  and  Effect  oj. 
8.  Entry  and  Drawing  vp  of, 

4.  Showing  Cause  against:  Suspension  or 

Discharge  of, 
6.  Service  of, 

6.  Amendment  of, 

7.  Short-day  Order, 

8.  Stcfp  Order, 

[See  General  Orders,  ante,  p.  859.] 


LXn.  1.  Orders  generally, 

1.  The  general  rule,  that  an  affidavit  filed 
for  cause,  and  notice  thereof  duly  given,  shall 
be  cause  against  making  a  conditional  order 
absolute,  does  not  apply  to  a  conditional 
order  obtained  as  of  course  in  the  office. — 
Murphy  v.  Meade,  Hay.  &  J.  720.  (E.E.) 

2.  An  order  dismissing  a  bill  cannot  be 
enrolled.— O'Brien  v.  Manders,  Fl.  &  K.  628. 
(B.) 

8.  Form  of  order  upon  an  application  for 
liberty  to  read,  on  the  trial  of  an  issue,  depo- 
sitions taken  in  the  cause,  and  made  by  a 
witness  whom  illness  disenabled  from  attend- 
ing the  trial. — Lynch  Y,L,,Dr,  Rep. temp,  Sug- 
dcn,  538.  (C.) 

4.  A  continuing  order,  for  pa3rment  of 
balances  out  of  Court  from  time  to  time  by  a 
receiver,  refused ;  no  report  ascertaining  the 
amount  due  having  been  obtained. — Alexander 
v.  Abemethy,  7  I.  E.  R.  308.  (E.E.) 

5.  The  rule  to  change  an  attorney,  on  pay- 
ment of  costs,  is  not  an  order  under  the  3 
&  4  Vic,  c.  105,  8.  29. — Emmet  v.  Mamane,  8 
I.  E.  R.  522.  (E.E.) 

6.  When  a  petition  has  been  referred  to  the 
Master,  under  the  Ch.(/r.JReg.  Act,  1860,8. 15, 
he  has  power  to  direct  the  service  of  notice, 
under  the  32nd  G.  O.  of  1851,  for  the  purpose 
of  binding  persons  by  the  proceedings  in  the 
canst,— Stanley  v.  S,y  5  I.  C.  R.  416.  (C.) 

7.  Orders  under  the  1st  sec.  of  the  Ch. 
Reg.  Act,  and  the  82nd  order  of  July  1851, 
should  state  the  character  and  right  in  which 
the  parties  to  it  are  to  be  bound. — Swan  r, 
Doak,  6  I.  C.  R.  65.  (R.) 


8.  A  minor  may  be  boand  by  an  order  onder 
the  Ist  sec.  of  the  Ch.  Reg.  Act,  and  32nd 
order  of  July  1851.  Form  of  such  order. — 
Fry  V.  Johnson,  6  I.  C.  R.  66.  (R.) 

9.  An  order  of  reference  under  the  Ch. 
Reg.  Act,  8.  15,  in  an  administration  suit, 
cannot  be  obtained  without  a  personal  repre- 
sentative being  named  as  a  party. — Cleary  y. 
C,  8  I.  C.  R.  264.  (C.) 


LXII.  2.  Construction  and  Effect  of  Orders. 

10.  Motion  for  an  order  to  take  preliminary 
accounts  should  not  be  made  in  a  suit  that  is 
either  abated  or  defective  ;  or  in  respect  of 
accounts,  the  taking  of  which  would  prejudice 
any  question  in  the  cause. — Thompson  v.  Afox- 
weU,  6 1.  E.  R.  448.  (R.) 

11.  A  claimed  land  under  a  valid  lease  of 
1735,  and  under  a  lease  of  the  same  and  of 
other  land  made  in  1831,  by  C,  the  owner  of 
one-third  only  of  the  estate,  who  had  obtained 
a  renewal  of  the  order,  and  acted  as  sole 
owner  of  it.  The  other  two-thirds  were  vested 
in  B.,  whose  right  thereto  was  afterwards 
established  by  decree,  subject  to  a  lease  sub- 
sisting in  1804.  A.,  being  abroad,  was  not  a 
party  to  the  suit.  After  the  decree,  he  applied 
to  be  examined  pro  interesse  sua  as  to  his  title 
under  the  leases  of  1785  and  1831,  and  was 
allowed  this  only  upon  consenting  to  be  made 
a  deft.,  and  to  be  bound  by  the  decree 
and  other  proceedings.  Held,  that,  under  this 
order,  he  could  not  set  up  his  title  under 
the  lease  of  1831,  and  that  he  could  not  have 
the  order  varied ;  but  that  to  obtain  relief 
against  C,  A.  should  institute  a  new  suit. — 
Peed  V.  Cussen,  4  Dr.  &  War.  199  ;  2  Con.  &  L. 
384.  (C.) 

12.  An  order  to  take  the  bill  pro  confesso 
against  one  deft.,  only  establishes  the  facts 
stated  against  him,  and  those  claiming  under 
him  ;  but  any  point  of  law  arising  on  the  facts 
is  still  open. — Simmonds  v.  Pallas,  8  I.  E.  R. 
335  ;  2  Jon.  &  L.  489.  (C.) 

13.  Though  trustees  are  protected  in  acting 
under  the  decision  of  a  competent  tribunal, 
the  protection  does  not  extend  to  persons  re- 
ceiving payments  out  of  a  fund  for  themselves : 
and  though  the  decision  has  been  long  acted 
on,  it  is  no  protection  to  such  persons  against 
the  claims  of  others  not  bound  bv  it. — Foster 
V.  M'Mahon,  11  I.  E.  R.  287.  (C.)  ' 

14.  In  a  suit  to  raise  an  incumbrance,  a  deft, 
omitted  to  put  in  issue  by  her  answer  a  deed 
of  a  certain  date,  under  which  she  claimed  an 
anniiity.  Upon  motion  founded  upon  an  affi- 
davit, stating  that  the  omission  arose  from 
inadvertence,  but  not  stating  any  of  the  cir- 
cumstances under  which  the  deed  was  execu- 
ted, she  obtained  liberty  to  prove  the  deed, 
and  to  rely  on  it  at  the  hearing,  although  it 
had  not  been  put  in  issue  in  the  cause,  ffeld^ 
that,  under  that  order,  evidence  that  the  deed 
was  executed  upon  a  day  different  from  that 
on  which  it  bore  date,  was  inadmissible  at  the 
hearing,  and  that  evidence  of  its  execution 
merely  could  be  then  received.    The  Court, 
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howeTer,  in  the  decree,  declared  that  the  deft, 
should  be  at  liberty  to  rely  before  the  Master 
on  the  deed  in  relation  to  such  rights  as  she 
might  claim. — Ramsay  r.  Huffington  13  I.  E. 
R.  185.  (C.) 


LXII.  3.  Entry  and  Drawing  up  of. 

1.  An  appeal  does  not  properly  lie  npon  the 
rulings  of  a  Master ;  the  order  itself  ought  to 
be  made  up  before  the  appeal  is  brought. — 
Jones  T.  Stokes,  2  I.  Jur.  N.  S.  42.    (R.) 


LXn.  4.  Showing  cause  against ;  Suspending 
or  Discharging, 

2.  The  General  Rule  —  that  an  affidavit 
filed  as  cause,  and  notice  thereof  duly  given, 
shall  be  cause  against  making  absolute  a  con- 
ditional order  —  does  not  apply  to  conditional 
orders  obtained  as  of  course  in  the  office. — 
Murphy  V.  Meade,  H.  &  J.  720.     (E.E.) 

8.  When  an  affidavit  is  filed  as  cause  against 
a  conditional  order,  a  motion  to  make  the 
order  absolute  may  be  made,  notwithstanding 
the  lapse  of  ten  sitting  days  since  the  affidavit 
was  filed,  unless  the  opposite  party  has  pro- 
ceeded to  tax  his  costs. — Lloyd  v.  Armstrong, 
1  I.  E.  R.  76 ;  Jon.  &  Ca.  73.    (E.E.) 

4.  In  this  Court,  when  an  affidavit  is  filed 
as  cause  against  a  conditional  order,  the  party 
should  move  upon  the  affidavit.  Otherwise, 
the  conditional  order  will  be  made  absolute 
In  the  office,  as  of  course.  —  Singleton  v.  Kyle, 
II.  E.  R.827.    (R.) 

6.  When  the  time  for  showing  cause  against 
a  conditional  order  expires  on  the  last  of  the 
eight  days  after  Term,  the  Court  will  not 
make  it  absolute  npon  a  certificate  of  no 
cause,  until  the  first  day  of  the  next  ensuing 
Term. — Alexander  v.  Abemeihy,  3  I.  E.  R.  384. 
(E.E.) 

6.  The  affidavit  of  the  person  against  whom 
process  of  sequestration  has  issued  will  not 
De  heard  as  cause  against  a  conditional  order 
obtained  in  the  cause,  such  affidavit  not  stating 
any  irregolarity  in  the  proceedings. — Creed  v. 
C,  Long.  &  T.  681.    (E.E.) 

7.  Neither  a  person  In  contempt,  nor  a  third 
person,  will  be  heard  to  show  cause  against 
making  absolute  a  conditional  order  for  a  re- 
ceiver on  process. — Creed  r.  Moore,  i  I.  E.  R. 
684.   (E.E.) 

8.  Injunction  order  in  a  possessory  suit  set 
aside,  on  the  ground  that  ptf.  had  not  stated 
his  case  fairly. — Dease  v.  PUmkeit,  Dr.  Rep. 
len^.  Sugden,  266.    (C.) 

9..  A  conditional  order,  out  of  date,  which 
was  not  served  on  all  parties,  must  be  dis- 
diarged ;  and  a  new  conditional  order  issued, 
and  served  on  all  parties. — Barron  t.  Power, 
71.  B.R.300.    (£.£.) 


10.  An  affidavit  filed,  and  notice  of  it,  is  not 
"  cause  shown"  against  an  order  to  appoint  a 
receiver,  unless  moved  on  pursuant  to  notice. 
— Jameson  v.  Scarry,  9 1.  E.  R.  476.     (R.) 

11.  Leave  given  to  show  cause  after  the  ap- 
pointment of  a  receiver,  on  an  affidavit  stating 
that  the  respondent  had  been  informed  and 
believed  that  the  ten  days  for  showing  cause, 
mentiuned  in  the  conditional  order  for  the 
appointment  of  a  receiver,  were  Sitting-days 
in  Term ;  the  respondent  paying  the  costs  of 
the  absolute  order,  and  the  costs  consequential 
thereto.— Cassidy  v.  Hopkins,  10  I.  E.  R.  208. 
(R.) 

12.  The  Court  will  not,  on  the  client's  appli- 
cation, set  aside  an  order  made  on  consent, 
signed  by  the  client's  solicitor,  on  the  allega- 
tion that  he  acted  without  authority ;  there 
being  no  case  made  of  fraud  or  misrepresen- 
tation.—Conna</y  V.  O'Reilly,  11  I.  E.  R.  833. 
(R.) 

13.  A  possessory  bill  was  filed  to  restrain 
the  deft,  from  cutting  turf  for  sale,  on  the  al- 
legation that  he  was  tenant  to  the  ptf.  of  lands 
adjoining  the  bog,  with  a  limited  permission 
to  cut  turf  for  use  in  the  bog  which  ptf. 
claimed  as  his.  On  the  affidavits  showing 
cause,  the  tenancy  of  the  lands  was  admitted ; 
but  it  appeared  that  the  deft,  and  hb  prede- 
cessors had  long  claimed  the  disputed  right 
over  the  bog,  the  ptf.'s  title  to  which  was 
vaguely  stated.  In  1807  an  injunction  had 
been  obtained  in  a  similar  suit,  restraining 
the  tenant  from  cutting  turf  at  all.  Held,  that 
an  injunction  could  not  be  obtained  in  this 
suit,  as,  if  the  tenant  was  a  mere  trespasser,  it 
was  not  sustainable  to  establish  a  disputed 
right,  there  being  no  triennial  possession,  and 
the  allegation  of  a  limited  permission  could 
not  be  strengthened  by  the  order  of  1807, 
which  set  up  a  different  claim. 

An  order,  on  showing  cause  against  an  in- 
junction obtained  on  a  possessory  bill,  allow- 
ing the  cause  to  stand  over  with  liberty  to 
amend  the  bill  by  putting  in  issue  matter  not 
stated  in  or  exactly  consistent  with  it,  cannot 
be  made ;  such  a  motion  being  analogous  to 
the  final  hearing  of  an  ordinary  cause. 

The  rule,  as  to  using  supplemental  affidavits 
on  such  motion?,  considered.  —  Congleton  v. 
Mitchell,  12  I.  E.  R.  34.    (C.) 

14.  An  order,  made  ex  parte  to  amend  a  de- 
murrer, after  a  copy  of  it  had  been  ordered, 
and  signed  by  the  officer,  set  aside,  it  being 
doubtful  whether  the  copy  had  been  actually 
taken  out,  and  the  order  being  grounded  on  a 
statement  that  it  had  not. — Keatinge  v.  Garden 
12LE.  R.310.    (R.) 

16.  A  party  showed  cause  against  making 
absolute  an  order  adverse  to  a  will  in  which 
during  ten  years  he  had  acquiesced.  The 
Court  made  absolute  the  order,  with  liberty 
to  him  to  have  his  rights  determined  npon 
snch  motion  as  he  might  be  advised  to  maka. 
— ia  re  BtecAcr's  Estate,  8  L  Jnr.  199.  (I.E.C.) 
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1.  Premises  haTing  been  sold,  the  ptf^  the 
first  incmnbrancer,  was  declared  the  par- 
chaser.  The  incambrance  beiDg  for  a  larger 
amoatit  than  the  purchase-moneyf  the  ptf. 
was  allowed  to  lodge  her  promissory  note  for 
one-fourth  of  the  purchase-money ;  the  sale 
to  be  thereupon  confirmed  nisi ;  she  when  the 
time  expired,  to  lodge  her  promissory  note  for 
the  remainder  of  the  purchase-money. — Ham- 
monds. MiuMl,^  I,  iw[.2A!d.    (H.) 

2.  A  conditional  order  will  be  made  abso- 
lute in  .the  office,  although  an  affidavit,  has 
been  filed,  if  a  notice  of  motion  to  show  cause 
against  the  order  has  been  served. 

A  more  proper  course  is,  for  the  party  who 
obtained  the  order  to  apply  to  the  Court  on 
notice,  to  make  it  absolute,  notwithstanding 
the  affidavit. — Stevenson  v.  Moore^  7  I.  C.  B. 
462.    (B.) 


LXn.  5.  Service  of  Ordere, 

3.  A  conditional  order  may  be  served  on  a 
Sunday. — G'Ltary  t.  Cavanagh,  Hay.  &  J.  373. 
(EJi.) 

4.  If  a  party  has  appeared  in  a  cause,  it  is 
unnecessary  to  apply  for  liberty  to  serve  him 
with  an  oroer  of  the  Court,  although  he  resides 
out  of  the  jurisdiction. — Smith  v.  Booney,  Jo. 
&  Car.  104.    (£.£.) 

6.  A  deft.,  out  of  the  jurisdiction,  was  di- 
rected to   execute   the  conveyance  in  pur- 
suance of  the  4  &  5  IF.  4,  c.  78,  s.  8.  On  hear- 
ing the  messenger  coming  to  the  room  wherein 
he  was  sitting,  deft,  ordered  the  door  to  be 
barred.    The  messenger  heard  deft.'s  voice, 
but  did  not  see  him.    Standing  outside  the 
door,  the  messenger  in  a  loud  voice  stated 
the  object  of  his  visit ;  and  offered  to  leave 
copies  of  the  decree,  order,  and  conveyance, 
with  deft.'s  son  and  daughter,  who  refused. 
The  son  forcibly  turned  the  messenger  out  of 
the  house.    The  messenger  then  sent  to  def  t.*s 
residence  a  notice  and  copy  of  the  order,  with 
an  explanatonr  letter  (which  there  was  evi- 
dence that  deft,  received),  appointing  a  time 
and  place  for  deft,  to  execute  the  conveyance. 
Deft,  did  not  execute  the  conveyance.    Held, 
that  this  was  good  personal  service  of  the 
copies  of  the  order  and  decree,  and  a  suffi- 
cient tender  of  the  conveyance,  within  the  4 
&  6  YF.  4,  c.  78.    Piers  v.  A,  S.  &  Sc.  89.    QR.) 
—[See  Pasley  v.  Roberts,  S.  &  8c.  104,  n.] 

6.  An  order  made  in  the  presence  of  the 
party,  on  a  motion,  wherein  he  appeared  by 
counsel,  need  not  be  served  on  him,  to  ground 
an  attachment  for  non-compliance. — 2)*Arcy 
T.  D'A.,  1  I.  E.  R.  407.    (R.) 


7.  Service  of  the  order  for  hearing,  on  a 
servant,  at  the  registered  lodgings  of  the  def  t.'s 
attorney,  is  not  sufficient. 

The  order  must  be  served  either  on  the 
attorney's  servant,  or  upon  the  landlord  or 
landlady  of  his  registered  lodgings ;  but  ler- 
Tice  on  the  land&rd't  servant  is  not  good 


service.— Cros/AiiKit<e  t.  Murray,  2 1.  E.  B.  828. 

CE.E.) 

8.  It  is  not  necessary  to  serve  personally  an 
inheritor  with  an  order  to  furnish  a  rental.— 
Watkins  v.  Lloyd,  6  I.  E.  B.  244.    (E.E.) 

9.  Before  an  attachment  for  non-perform- 
ance of  a  decree  or  order  of  the  Court  can 
issue,  personal  service  of  that  decree  or  order 
must  be  effected. —  Whistler  r.  Aylward;  In  re 
Fitton,  Dr.  Bep.  tenq^.  Sugden,  I.    (C.) 

10.  When  a  receiver,  against  whom  an  order 
for  an  attachment  has  been  made,  conceals 
himself  so  that  his  residence  is  unknown,  ser- 
vice of  an  order  to  put  his  recognizance  in 
suit  will  be  substituted  on  his  solicitor  with 
whom  he  is  in  communication. — O'FarreUr, 
Ji^Con,  7  I.  E.  B.  68.    (»•) 

11.  Every  decree  and  order  must  be  served 
on  the  party  to  obey  it,  pursuant  to  the  104th 
G.  O.,  before  any  attachment  can  issue  for 
disobedience  thereof.  A  solicitor  issued  an 
attachment  without  having  served  the  order 
on  the  party.  The  Court  set  aside  the  attach- 
ment, with  costs  against  the  solicitor. 

An  order  to  perform  an  act  "  forthwith,** 
means,  within  a  reasonable  time. — Mackinnon 
V.  Po^r,  7  I.  E.  B.  203.    (B.) 


12.  The  conditional  order  to  confirm  a  sale 
must  be  served  on  the  inheritor,  even  if  he 
have  not  appeared  in  the  cause. 

Although,  as  a  general  rule,  the  time  for 
showing  cause  against  a  conditional  order 
does,  not  run  when  the  Bolls  Court  is  not  sit- 
ting, the  Lord  Chancellor  will,  under  parti- 
cular circumstances,  direct  the  officer  to  issue 
the  side-bar  rule  to  lodge  the  remaining  three- 
fourths  of  the  purchase-money,  though  the 
conditional  order  to  confirm  the  sale  had  not 
been  served  until  after  the  Bolls  Court  had 
risen  for  the  vacation. — Copelandy,  Conway, Z 
I.  C.B.486.    (C.) 

LXn.  6.  Amendment  of  Orders, 

13.  A  creditor,  who  had  obtained  a  report 
and  allocation  order  in  the  cause,  died.  The 
funds  reported  to  him  were  allocated  to  his 
executor,  without  any  special  order  or  varia- 
tion of  the  allocation  order. — RobertsY,  Hughes, 

16LE.  B.306.    (B.) 

14.  The  title  of  an  order  to  extend  a  receiver 
was  amended  by  inserting  the  words  **  and  an- 
other," it  being  admitted  that  they  had  been 
left  out  by  mistake ;  although  the  alteration 
deprived  the  ptf.  in  the  suit  in  which  the  re- 
ceiver was  originally  appointed  of  the  funds 
in  the  receivers  hands. — Corbet  v.  Mahon,  10 
I.E.B.  201.    (B.) 

LXn.  7.  Short-day  Order. 

LXn.  8.  Stop  Order. 

16.  The  3  &4  Vic,  c.  105,  ss.  23,  24,  are  to 
be  read  in  connection.  The  chai^ng  order 
nnder  that  statute  is  first  a  conditiODU  order 
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ex  parte,  to  be  made  absolute :  whicb  last  is  tbe 
order  contemplated  by  s.  23. — Jn  re  Dunscombe, 
9  1.  E.  R.  4.    (R,) 


LXII.*  OcTLAWBT.     See  Octlawrt. 


LXII.**  Parties.  See  Pleading,  Parties- 
Practice,  Production  of  Parties. 


LXm.  Party  :  Plaintiff  and  Defendant, 
AND  Strangers.  See  Practice,  Evidence. 

ISee  30  &  31  Vic,  c.  44,  ss.  CS,  67,  70,  104.] 

1.  Party  Plmnliff:  hix  Rufhts,  Duties,  Src 

2.  Party  Defendant :  his  Ritjhts,  Duties,  ^x. 

3.  Strangers  :  when  they  may  be  heard. 

4.  Attorney- General. 


LXIII.  1.  Party  Plaintiff:  his  Rights,  Duties,  ^c. 

1.  The  Court  appointed  a  solicitor  to  act 
for  a  number  of  minor  ptfs.  On  application 
of  some  of  those  who  had  attained  ape,  the 
Court  varied  the  order  of  appointment,  and 
permitted  them  respectively  to  uame  their 
own  solicitors. — Bennett  v.  Wheeler,  1  I.  E.  R. 
16.     (R.) 

2.  When  a  matter  was  within  a  ptf.'s  know- 
ledge, and  great  expense  was  incurred  because 
he  stated  it  incorrectly,  he  must  pay  all  that 
expense. — Field  v.  Lord  Donouqhmore,  1  Dr.  & 
War.  227.  (C.)— [Revg.  2  Dr.  &,  Wal.  630.  (C.)] 

3.  A  creditor,  ptf.  in  an  administration  suit 
to  carry  out  the  trusts  of  a  voluntary  deed, 
including  personal  estate,  is  entitled  to  his 
costs  in  the  first  instance,  he  having  put  the 
personal  estate  in  a  train  to  be  realised. — 
O'Dowda  V.  0'/>.,  11  I.  E.  R.  464.     (C.) 

4.  When,  pending  a  suit,  a  deft,  becomes 
insolvent,  the  provisional  assignee  of  the  In- 
solvent Court  is  properly  made  a  party  to  the 
suit  by  supplemental  bill. — Roddy  v.  Aloiloy, 
13  I.  E.  R.  90.     (R.) 


LXin.  2.  Party  Defendant :  his  Rights, 
Duties,  ^. 

5.  A  motion  to  take  a  bill  off  the  file,  the 
suit  having  been  instituted  without  ptf.'s  au- 
thority, cannot  be  made  by  deft. —  Wheeler  v. 
Bulwer,  Hayes,  479.    (E.E.) 

6.  When  no  proceedings  have  been  taken 
against  a  deft,  within  a  year,  the  cause  is,  as 
to  him,  out  of  Court,  though,  within  that 
time,  proceedings  have  been  taken  against 
other  dtftB.—Bartley  v.  Davis.  Fi.  &  K.  620. 
(R.) 

7.  Defts.  who,  by  persisting  in  an  unfounded 
claim,  have  caused  the  suit  to  be  proceeded 
with,  may  be  decreed  to  pay  the  costs  of  their 
co-defts.  and  of  ptf.,  so  far  as  the  suit  was 
properly  institated. — Glynn  r.  Locke,  6  I.  E. 
R.  61 ;  8  Dr.  &  W*r.  11 ;  2  Con.  &  L.  21.  (C.) 


8.  It  is  not  deft.'s  right  to  file  his  answer 
after  a  decree  on  sequestration  against  him, 
on  paving  the  costs  thereof. — M'Cartney  t. 
O'Neil,  5  I.  E.  R.  159.     (E.E.) 

9.  When  a  judgment  creditor,  served'^with 
notice  under  G.  O.  15,  enters  a  common  ap- 
pearance under  G.  O.  18,  he  is  a  deft,  in  the 
cause  as  if  he  had  been  served  with  subpoena 
to  appear  and  answer.  Aliter,  if  the  appear- 
ance entered  be  a  special  one  under  G.  O.  19. 
—Bryson  v.  M'Cluskin,  6  I.  E.  R.  77.    (R,) 

10.  Costs  cannot  be  given  to  a  deft,  who 
sets  up  a  defence  that  fails.  From  the  te- 
nant's conduct  in  this  case,  and  because  the 
bill  contained  an  unproved  imputation  on  the 
landlord,  specific  performance  of  the  covenant 
to  renew  was  decreed,  without  costs. — Fitz- 
Qcraldv.  O'Connell,  6  I.  E.  R.  455;  1  Jon.  & 
L.  134.     (C.) 

11.  A  defective  rental,  furnished  by  deft., 
will  be  ordered  to  be  amended  in  order  to 
ground  an  attachment  in  case  of  non-compli- 
ance.— Young  V.  Avrell,  8  I.  E.  R.  159.     (R.) 

12.  When  a  deft,  in  a  cause  has  been  found 
by  commission  a  lunatic,  the  Court  will  not 
appoint  a  Clerk  in  Court  to  answer  in  the 
cause. — Dooleyx.  Harding,  1  I.  Jur.  330.  (R.) 

13.  Qucere — Can  a  deft.,  who  has  not  the 
carriage  of  the  decree,  bid  at  the  sale  in  the 
Master's  office,  without  an  order  permitting 
him  to  do  so? — Munnsv.  Feris,  11  I.  £.  £ 
253.     (R.) 

14.  A  creditor  who  has  obtained  a  receiver 
under  the  Judgment  Acts  is  a  necessary  an- 
swering party  in  a  cause  seeking  a  sale  of  the 
lands.  The  receiver  cannot  be  extended  from 
the  matter  to  the  cause,  unless  the  creditor 
has  filed  his  answer,  and  has  had  notice  of 
the  motion  to  extend. 

When  it  is  sought  to  extend  a  receiver  from 
one  matter  to  another,  or  from  a  matter  to  a 
cause,  in  which  a  receiver  only  is  prayed  for, 
the  debtor  only,  and  not  the  creditor  who  has 
obtained  the  receiver,  should  be  served  with 
notice  of  the  motion. — [  Walsh  v.  W..  I  I.  E.  R. 
609,  observed  on.]— /.e  Grand  v.  O'Neill,  2  L 
C.  R.  569.     (R.) 

15.  After  a  decree  to  account  In  a  suit 
against  B.  and  C,  the  executors  of  A.,  in  a 
suit  for  the  administration  of  A.'s  assets,  B. 
died.  B.  had  received  part  of  the  assets  of 
A. ;  it  was  alleged,  but  not  proved,  that  he 
died  insolvent.  Held,  that  the  cause  could 
not  proceed  until  the  representative  of  B.  was 
brought  before  the  Court. — M'Namara  t. 
O'Kelly,  and  AI'Mahon  v.  O'KeUy,  5  I.  C.  R. 
288  ;  2  I.  Jur.  N.  S.  280.     cC) 

16.  A.,  having  devised  all  his  property  to 
his  wife,  and  having  contracted  to  sell  the 
lands,  died.  Held,  in  a  suit  for  specific  per- 
formance by  the  purchaser,  that  the  heir-at- 
law  of  A.  was  not  a  necessary  party  to  the 
conveyance,  as  he  had  no  legal  estate  in  the 
lands ;  no  equitable  estate ;  and  no  right  to 
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institute  a  suit  to  set  aside  the  contract, 
having  regard  to  the  will  of  A.  devising  all 
his  property  to  his  wife  who,  if  the  contract 
was  set  aside,  would  be  entitled  to  the  lands  ; 
and,  if  the  contract  was  not  set  aside,  woald 
be  entitled  to  the  purchase-money. —  [Roberts 
V.  Marchanty  1  Ph.  370,  explained.] — Fowler  v. 
Lightbume,  11  I.  C.  R.  495;  6  I.  Jur.  N.S.  93. 

LXm.  8.  Strangers :  when  they  may  be  heard, 

1.  The  assignee  of  W.,  an  insolvent,  having 
sold  a  policy  of  insurance  on  the  life  of  W., 
who  shortly  afterwards  died,  some  creditors, 
who  intervened  in  the  Insolvent  Court,  al- 
leged that  the  sale  had  been  made  at  an 
undervalue,  by  collnsion  between  the  assignee 
and  the  insolvent ;  and  the  produce  of  the 
policy  was  brought  into  the  Insolvent  Court. 
The  purchaser  filed  a  petition  against  the 
assignee  and  the  intervening  creditors,  pray- 
ing that  the  produce  of  the  policy  might  be 
paid  to  him.  Held^  that,  as  against  the  cre- 
ditors, the  petition  must  be  dismissed,  with 
costs ;  but  the  petition  was  allowed  to  stand 
over,  in  order  to  have  a  new  assignee  ap- 
pointed. 

That  the  creditors  were  entitled  to  the 
costs  of  the  affidavits  filed  by  them,  impeach- 
ing the  sale. — O'ReWy  v.  Fannin,  6  I.  C.  R. 
166.    CC.) 

2.  Leave  refused  to  one,  not  a  party  to  the 
suit,  to  intervene  in  the  Master*s  office  in 
taking  the  account,  though  he  was  the  only 

Eerson  beneficially  entitled  in  the  result  of  it ; 
is  interest,  however,  being  represented  by 
the  petitioner. — Connor  v.  Burke,  17  I.  C.  R. 
207.    (R.) 

LXm.  4.  Attorney- General. 

8.  In  incumbrancers*  suits,  the  Attorney- 
General,  made  a  party  in  respect  of  a  recog- 
nizance, sufficiently  represents  the  parties 
interested  in  it  for  all  purposes.  It  should  be 
reported  an  incumbrance,  though  the  condi- 
tion be  not  broken. — Delany  v.  Firman,  12  I. 
E.R.304.    (C.) 

4.  The  Attorney-General,  made  a  party,  in 
respect  of  a  recognizance  or  otherwise,  can- 
not be  made  a  notice  party,  but  must  be 
required  to  answer. — Fawcett  v.  Biggs,  12  I.  E. 
R.805.    (C.) 

5.  Petitions  for  receivers  on  tenants'  and 
receivers'  recognizances  should  be  entitled  in 
the  Queen's  name :  the  Att.-General  should 
be  the  petitioner. —  The  Queen  v.  Cruise,  2  I.  C. 
R.  66.    (C.) 

LXI V.  Pauper.  See  Practice,  Costs  ;  Prac- 
tice, Evidence. 

6.  An  application  to  sue  tn  forma  pauperis 
in  this  Court  must  be  made  on  an  affidavit 
that  the  ptf.  is  not  worth  £5,  except  the 
matter  in  question  in  this  suit. — &Donnell 
T.  M'Mahon,  9  I.  E.  R.  471.    (R.) 


7.  The  ptf.,  an  executrix,  being  also  a  devisee 
and  legatee,  the  Court  made  an  order  that  she 
might  sue  in  forma  pauperis, — Flattery  v.  An- 
derdon,  11  I.  E.  R.  586.     (R.) 

8.  Order  made  in  a  cause  petition  matter, 
giving  leave  to  the  petitioner  to  carry  on  the 
suit  in  forma  pauperis  after  the  matter  had 
been  set  down  for  hearing. — St.  Clair  v.  Craw- 
ford, 2  I.  C.B.  557.    (R.) 

9.  A  person  suing  in  forma  pauperis^  appeal- 
ing from  the  judgment  of  the  Ai.  R.,  must 
lodge  £10.—  WaU  v. ,  3  I.  Jur.  285.    (C.) 

10.  A  party  suing  in  forma  pauperis,  and  suc- 
ceeding in  his  suit,  is  entitled  to  dives  costs  as 
against  the  deft.  The  solicitor  may  have  his 
costs  taxed  as  dives  costs,  though  there  are  no 
special  directions  in  the  decree,  and  though 
the  fund  produced  by  the  sale  decreed  is  not 
sufficient  to  pay  the  ptf.'s  demand  without 
costs. —  Wood-oojffe  v.  Murphy,  6  I.  Jur.  1.  (R.) 

11.  A  ptf.,  suing  in  forma  pauperis,  having 
obtained  a  final  decree,  entered  a  rule  to 
change  her  solicitor,  who  moved  that  the 
rule  be  rescinded,  and  the  carriage  of  the 
decree  restored  to  him,  or  that  ptf.  should 
pay  him  the  costs  incurred.  The  Court  re- 
fused the  motion,  without  prejudice  to  any 
lien  which  he  might  have  on  the  fund. — 
M'Gheey,Mahon,F\,&K.9S.    (R.) 


LXV.  Payment:  Order  for. 

12.  On  personal  service  of  deft,  with  thic 
decree  directing  him  to  pay  ptf.  a  specified 
sum,  and  on  demand  of  payment  by  a  third 
person,  under  power  of  attorney,  it  is  enough 
to  show  deft,  that  power.  To  ground  a  mo- 
tion for  a  sequestration  for  not  paying  the 
money  pursuant  to  the  decree,  it  need  not 
appear  that  at  the  time  of  service  of  the  de- 
cree, and  of  the  demand,  a  copy  of  that  power 
was  left  with  deft. —  Vereker  v.  Gort,  2  L  E. 
R.  239.     CR) 

18.  When  an  incumbrancer,  to  whom  a  sum 
is  ordered  to  be  paid,  before  payment  assigns 
his  charge,  the  assignee  cannot  obtain  an 
order  for  payment  of  that  sum  to  himself 
upon  affidavit  merely ;  he  must  take  a  refer- 
ence at  his  own  expense. — Huggard  v.  Lynch, 
8  I.  E.  R.  511.    (E.E.) 

14.  Orders  to  pay  or  transfer  funds  to  trus- 
tees should  direct  the  payment  or  transfer  to 
be  made  to  them  personally,  and  should  not 
contain  the  words  **  to  their  attorney  lawfully 
authorised."— /n  re  Fishboume,  9  I.  E.  R.  340 ; 
8Jon.  &L.  584.    (C.) 

15.  In  the  Exchequer,  upon  motion  to  pny 
a  sum  on  account  of  costs,  although  notice 
had  been  served  on  all  the  parties,  the  Coort 
only  granted  a  conditipnal  order. — Alexander 
V.  MoUoy,  2  I.  Jur.  236.    (E.E.) 
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LXVI.  Payment  into  Court.  See  Practice, 
Injunction. 

1.  On  Admissions. 

2.  Uj/  and  in  case  of  Executors,  ^'C,  Trus- 

tees, and  Receivers. 

3.  On  Jnterp/eaders. 

4.  On  Obtainiufj  and  Continuinrj  Injunc- 

tion aqainst  Proceedin(js  at  L,au\  and 
Commission  to  Examine  abroad. 

5.  Incases  of  Partners. 

6.  In  casts  of  Vendor  and  Purchaser. 

7.  In  other  cases :  (jenerally. 


be  lodged  to  the  credit  of  a  particular  trust. 
When  they  have  been  improperly  lodged,  the 
Court  wilfnot  make  an  order. 

Practice  under  this  and  the  corresponding 
English  Act.— //I  re  Godfreys  Trust,  2  I.  C.  B. 
105.  (K.) 

LXVI.  3.   On  Interpleaders. 


LXVI.  L  On  Admissions. 

1.  An  executor,  admitting  asset?,  and  or- 
dered to  bring  them  in,  cannot  rely  on  his 
own  demands,  set  forth  in  a  charge  under  the 
decree,  but  not  proved,  as  cause  against  the 
issuing  of  an  attachment  for  not  complying 
with  the  order ;  nor  will  the  Court  exteud 
the  time  for  bringing  in  the  money  until  after 
the  Master  reports,  an  unreasonable  delay 
having alreadv occurred. — D'Arcy  v.  D'A.,\\. 
E.  R.  407.  (R.) 

2.  When,  in  an  administration  suit,  the 
executor,  by  his  answer,  admits  that  there 
are  assets  still  outstanding,  lent  by  testator 
on  personal  security,  the  Court  will  not,  before 
the  hearing,  compel  the  executor  to  bring  the 
money  into  Court,  or  give  security  to  al»ide 
the  decree. — Costdlocs  v.  CantweU,  6  1.  E.  R. 
38G.  (R.) 

3.  The  deft,  in  the  original  suit,  after  a 
decree  that  she  should  lodge  in  Court  a  sum 
when  ascertained  by  the  Master,  died.  The 
suit  was  revived  against  her  executors,  who 
admitted  assets  by  their  answer,  and  the 
amount  was  ascertained  by  the  report.  Upon 
motion  by  the  ptfs  ,  the  executors  were  com- 
pelled to  bring  in  the  money,  without  waiting 
until  the  cause  should  be  heard. — Mackinnon 
y.  Palmer,  7  I.  E.  R.  74.  (R.) 

4.  A  party  having  obtained  probate  to  a 
will,  which  was  afterwards  cancelled,  on  the 
ground  that  the  alleged  will  was  a  forger}-, 
under  that  probate  possessed  himself  of  per- 
sonal property  of  the  deceased.  On  adminis- 
tration obtained  by  another  party,  and  bill 
filed  against  the  executor  for  an  account 
and  payment  of  the  personal  property  of  the 
deceased,  in  his  answer  the  deft,  admitted  hav- 
ing received  certain  moneys,  but  alleged  that 
he  had  paid  them  away  under  the  provisions 
of  the  will.  An  application  by  the  adminis- 
trator, on  motion,  that  the  deft,  should  pay 
into  Court  those  sums  admitted  by  him  to  be 
received,  and  alleged  to  be  improperly  paid 
away,  was  refused. — Auld  v.  Stewart,  8  I.  E. 
R.  399.  (EJE.) 


LXVI.  4.  On  Obtaining  and  Continvinq  Injunc- 
tion (if/ainst  Proceedings  at  Law,  and 
Commission  to  Examine  Abroad. 

6.  A.,  in  consideration  of  being  permitted 
to  become  an  intestate's  administrator,  agreed 
to  deposit  the  share  of  C,  a  minor,  one  of  the 
next-of-kin,  in  the  hands  of  a  trustee  for  him. 
A.  deposited  £180  with  B.,  in  trust  forC,  sub- 
ject to  the  final  settlement  of  the  administra- 
tion ac  count.  Afterwards  C.'s  share  was  as- 
certained to  be  £1.">6.  A.  proceeded  at  law  to 
recover  the  £180  from  B.,  and  refused  a  ten- 
der of  the  difference  between  £156  and  £180. 
Upon  a  bill  filed  by  C.  against  A.  and  B., 
and  before  appearance  by  A.,  the  Court  al- 
lowed B.  to  lodge  the  £i80  in  Court  to  the 
credit  of  the  cause ;  and,  upon  his  doing  so, 
restrained  A.  from  proceeding  further  with 
his  action. — Fleming  v.  F.,  2  Jon.  810.  qE.E.) 


LXVI.  2.  By  and  in  case  of  Executors,   ffc, 
Trustees,  and  Heceivers, 

5.  To  indemnify  a  trustee  or  executor  who 
lodges  funds  in  Court  under  the  Trustee 
Indemnity  Act  (^11  &  12  Vic,  c.  68),  they  must 


LXVI.  5.  In  Cases  of  Partners, 


LXVI.  6.  In  Cases  of  Vendor  and  Purchaser. 


LXVI.  7.  Payment  into  Court  in  other  Cases^ 

generally. 

7.  When  lands  were  decreed  to  be  sold, 
subject  to  a  charge,  application  upon  consent 
to  lodge  the  sum  charged  in  Court  refused. — 
V. 8  L  E.  R.  514.  i^E.E.) 

8.  On  motion  to  transfer  funds  from  the 
Court  of  Ch.  to  the  I.  E.  Court  it  is  necessary 
to  produce  on  the  motion  at  the  Rolls  Court 
a  certificate  of  the  Commissioners  of  the  I.  E. 
Court,  showing  that  there  is  a  fund  in  that 
Court  to  be  distributed  to  which  the  funds 
in  Ch.  can  be  transferred;  otherwise  such 
motion  will  be  refused. — Bagge  v.  Barron,  7  I. 
Jur.  242.  (R.) 

LXVII.  Payment  out  of  Court. 

9.  Under  the  words  "reasonable  costs, 
charges,  and  expenses,"  in  the  2  &  3  Fic, 
c.  61,  s.  29,  the  Court  will  award  all  necessary 
costs  incurred  by  parties  in  obtaining  payment 
out  of  Court  of  the  purchase-money  of  lands 
required  for  the  purposes  of  the  commission, 
or  of  having  it  invested  upon  trusts  similar  to 
those  to  which  the  lands  so  required  were 
subject. — In  re  Nav.  Commrs.  of  the  Shannon,  3 
L  E.  R.  865 ;  Fl.  &  K.  13.  (R.) 

10.  When  a  consent  is  in  the  nature  of  an 
allocating  order,  there  must  be'  an  aflBdavlt 
that  it  has  been  signed  by  all  the  creditors 
who  have  proved  in  the  cause. — Cooke  v.  Bris- 
coe, 8  I.  E.  R.  28  ;  Fl.  &  K.  89.  (R.) 
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1.  When  the  surplus  in  Court  is  small,  the 
Court  will,  on  an  affidavit  that  it  is  not  incum- 
bered, allow  it  to  be  paid  out. 

If  the  surplus  is  considerable,  there  must  be 
a  reference.— /Seymour  v.  Sirr,  Fl.  &  K.  236. 
(R.) 

2.  Dividends  of  small  amount,  which  have 
accrued  due  on  a  sum  of  stock  (ordered  to  be 
transferred  to  a  party)  between  the  date  of 
the  order  and  of  the  transfer,  were  ordered  to 
be  paid  to  the  party's  attorney,  who  was  autho- 
rised to  accept  the  transfer.  The  application 
was  made  shortly  after  the  transfer.— Pid^eon 
T.  UAlUm,  3  I.  E.  B,  134.  (E.E.) 

3.  When  an  application  is  made  to  draw 
out  of  Court,  money  which  has  been  made  the 
subject  of  a  settlement,  the  settlement  itself 
must  be  produced  in  Court. — Batt  v.  Cuthbert- 
ton,  3  Dr.  &  War.  68.  (C.) 

4.  A  charging  order  had  been  obtained  by  a 
judgment  creditor  upon  funds  reported  to  his 
debtor  in  the  cause.  The  Court,  after  the  ex- 
piration of  the  six  months  from  the  date  of 
the  order,  directed  the  funds  to  be  transferred 
to  the  creditor,  upon  motion,  without  a  bill 
being  filed.— Bwr^  v.  5.,  7  I.  E.  R.  174.    (B.) 

6.  A  sequestration  having  issued  against 
the  deft,  for  non-performance  of  a  decree  to 
pay  moneyto  the  ptf.,  the  sequestrator  seized 
the  rents  and  profits  of  his  lands.  The  ptf. 
and  a  prior  incumbrancer  both  applied  for  the 
funds  in  the  sequestrator's  hands.  Hdd,  that 
the  prior  incumbrancer  was  entitled  to  them. 
Sequestration  is  neither  in  form  nor  in  sub- 
stance an  execution ;  it  is  founded  on  default  of 
performance  of  the  decree  of  the  Court,  and 
gives  no  right  in  the  funds  levied  to  the  party 
at  whose  instance  it  is  sued  out. — Bume  v. 
Bobinson,  7  I.  E.  R.  188.  (R.) 

6.  A  receiver  having  been  appointed  in  the 
matter  of  a  judgment  creditor,  a  continuing 
order  for  payments  out  of  Court  from  time  to 
time  was  refused,  no  report  having  been  ob- 
tained ascertaining  the  amount  due. — Alexan- 
der v.  Abemethy,  7  I.  E.  R.  308.  (E.E.) 


7.  The  Court  will  distribute  a  fund  in  Court 
payable  to  a  personal  representative,  upon  a 
Diocesan  probate,  if  the  intestate  had  not  bona 
notabilia.— Graves  v.  (?.,  8  I.  E.  R.  86.     (R.) 

8.  The  ptf.  having  filed  an  interpleader  bill, 
and  brought  the  money  into  Court,  dismissed 
the  bill  with  costs  by  side-bar  rule  before  any 
of  the  defts.  answered.  Held,  that  the  ptf. 
was  entitled  to  draw  the  money  so  lodged. 

Quorc— In  such  case  are  the  defts.  entitled 
to  their  costs  out  of  the  money  lodged  in 
Court?— M'Kiernan  y.  Keman,  8  I.  E.  R.  145. 
(R.) 

9.  On  a  motion  for  payment  out  of  Court  of 
part  of  a  party's  demand,  the  costs  of  the  ap- 
plication refused.-  Masaeyr.  (yDelL  8*1.  E.  R. 
609.    (E.E.) 


10.  When  an  incumbrancer  to  whom  money 
was  ordered  to  be  paid  before  payment  assigns 
his  charge,  the  assignee  cannot  obtain  an 
order  for  payment  of  the  sum  ordered,  to 
himself,  upon  affidavit,  merely,  but  must  take 
a  reference  at  his  own  expense. — Uuygard  v. 
Lifnch,  8  I.  E.  R.  511.     (E.E.) 

11.  By  the  decree  of  this  Court  afemme  sole^ 
a  subject  of  Great  Britain,  was  decreed  entitled 
to  a  sum  to  be  realised  by  a  sale  of  lands. 
Before  the  sum  was  realised,  she  intermarried 
abroad  with  a  subject  of  the  Austrian  Empire, 
and  continued  to  reside  with  him  in  that  em- 
pire. The  sura  being  realised,  and  in  Court, 
an  application  made  on  their  behalf,  that  the 
money  should  be  paid  out  to  the  attorney  for 
them,  on  a  warrant  executed  abroad  by  them^ 
and  on  an  affidavit,  stating  that,  by  the  laws 
of  the  Austrian  Empire,  the  sum  would  be  at 
the  absolute  disposal  of  the  wife,  was  granted : 
the  Court  not  requiring  that  the  husband 
should  thereout  make  any  settlement  on  the 
wife,  or  that  any  commission  for  her  separate 
examination  should  issue. — Hutchinson  v.  Cath- 
cart,  8  I.  E.  R.  394.    (E.E.) 

12.  When  persons  are  entitled  to  a  fund  in 
Court  upon  the  contingency  of  a  childless  fe- 
male of  advanced  age,  having  children,  the 
Court  will  order  it  to  be  paid  out  to  them,  on 
their  entering  into  security  by  recognizance  to 
refund  the  money,  if  children  should  be  bom. 
— In  re  Commissioners  of  Wide  Streets,  7  I.  E. 
R.  484.    (R.) 

1 8.  Orders  for  the  pavment  or  transfer  of 
funds  to  trustees  should  direct  it  to  be  made 
to  them  personally,  and  not  contain  the  words 
"  to  their  attorney  lawfully  authorised." — In 
re  Fishboume,  9  I.  E.  R.  340 ;  3  Jon.  &  L.  584. 
(C.) 

14.  The  G.  S.&  W.  Railway  Co.  having  pur- 
chased settled  lands,  the  tenant  for  life  convey- 
ed them  to  them  under  their  Act,  and  he  and 
the  tenant  in  tail  applied  to  draw'the  purchase- 
money  out  of  Court.  No  disentailing  deed 
had  been  executed.  Held,  that  the  money  was 
to  be  considered  as  bound  by  the  limitations 
affecting  the  land,  and  to  be  dealt  with  as 
subject  to  be  invested  in  lands,  to  be  settled 
to  the  same  uses  as  the  sold  lands  ;  and  that 
a  disentailing  deed  was  necessary  to  enable 
the  parties  to  draw  the  money. — In  re  Gt.  S, 
and  W.  Railway,  9  I.  E.  R.  482.    (R.) 

15.  Petition  matters  under  the  Judgment 
Acts  should  be  revived  before  funds  can  be 

Said  out  in  them. —  Cloncurry  y.  Piers,  9  I.  E. 
I.  407 ;  3  Jon.  &  L.  573.    (C.) 


16.  When  a  petition  is  presented  under  the 
Mortgage  Act,  the  mere  impeachment  of  the 
mortgage  by  affidavit,  without  showing  pro- 
bable grounds  for  such  impeachment,  is  not 
sufficient  to  prevent  the  Court  from  making 
the  usual  reference  to  appoint  a  receiver. 

Semble — If  a  bill  should  be  filed  to  impeach 
the  mortgage,  the  Court  would  not  distribute 
the  fund  received  by  the  receiver  until  such 
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suit  was  disposed  of. — [The  case  of  Cogprave 
T.  Gannon,  8  I.  E.  R.  approved  ofJ,—  Whcuey  r. 
W;,  111.  E.  R.276.    (R.) 

1.  Though  trnstees  are  protected  in  acting 
under  the  decision  of  a  competent  tribunal, 
the  protection  does  not  extend  to  persons  re- 
ceiving payment  out  of  a  fund  for  themselves. 
Though  the  decision  has  been  long  acted  on, 
it  is  no  protection  to  such  persons  against  the 
claims  of  others  not  bound  by  it. — Foster  v. 
M'Mahon,  11  I.  E.  R.  287.    (C.) 

2.  A  tenant  at  will  having  agreed  to  give 
possession  of  lands  to  a  R.  Co.  for  £23,  subse- 
quently refused  to  give  possession  unless  his 
sister,  who,  he  alleged,  had  an  equal  interest 
in  the  premises,  was  also  satisfied.  The  money 
was  offered  to  be  paid  on  his  giving  posses- 
sion, but  was  not  formally  tendered.  The 
Company  having  lodged  the  sum  agreed  on  in 
Court  to  the  separate  credit  of  the  tenant 
solely,  alleging  in  the  warrant  his  refusal  to 
accept  it  as  the  reason  for  the  lodgment — Held, 
that  the  tenant  was  entitled  to  draw  the  entire 
money  out  of  Court,  but  refused  to  give  any 
costs,  holding  each  party  to  have  been  in  de- 
fault.—/n  re  S.  E.  Rji.  Co,,  12  I.  E.  R.  898. 
(E.E.) 

8.  The  Court  has  not  jurisdiction  on  mo- 
tion, without  a  petition,  to  pay  out  funds 
lodged  under  the  Trustee  Relief  Act.— -fix 
parte  Stock,  5  I.  C.  R.  341.    (R.) 

4.  A  solicitor,  applying  for  an  order  to  a 
receiver  to  pay  over  money  to  a  party  in  the 
cause  under  a  decree,  should  be  prepared  with 
a  certificate  that  the  sums  are  correctly  made 
up.— Buchanan  v.  Hoare,  5  I.  Jur.  142.     (R.) 

6.  The  wife's  equity  to  a  settlement,  against 
the  assignee  of  her  chose  in  action,  is  an  obli- 
gation attaching  not  on  the  property,  but  upon 
the  right  to  receive  it.  Therefore  a  plenary 
suit  is  not  necessary  to  enforce  it  ;  and  it  may 
be  insisted  on,  in  a  motion  to  distribute  the 
fund. 

The  amount  to  be  settled  is  discretionary 
with  the  Court,  and  depends  on  the  circum- 
stances of  each  case. 

Husband  and  wife  assigned  the  chose  in  ac- 
tion of  the  wife.  A  decree  was  pronounced  in  a 
suit  to  which  the  assignors  were  not  parties, 
declaring  the  rights  of  the  assignees  inter  se 
to  the  fund.  Held,  that  the  wife  was  not 
bound  by  the  decree,  and  might,  notwith- 
standing it,  insist  on  her  equity  to  a  settle- 
ment.—JiarsAoi/  V.  Gibbings,  4  I.  C.  R.  276. 
(R.) 

6.  Husband  and  wife  being  domiciled  in 
Scotland,  where  a  wife  has  no  equity  to  a 
settlement,  the  Court  ordered  a  fund,  the  pro- 
perty of  the  wife,  to  be  transferred  to  them, 
or  their  attorney  thereto  lawfully  authorised, 
without  requiring  the  wife  to  appear  to  waive 
her  equity.— in  re  Molyneux,  6  I.  C.  R.  846. 
(R.) 


7.  Tmst  funds,  the  subject  of  a  settlement, 
were  lodged  in  Court,  and  an  application  was 
made,  by  a  party  to  whom  the  dividends 
thereof  had  been  assigned,  for  an  order  to 
draw  them.  The  trustee  was  not  allowed  his 
costs  of  attending  on  the  motion,  there  not 
being  such  difiSculty  in  the  case  as  rendered 
his  attendance  necessary. 

A  notice  to  draw  dividends  of  a  fund  in  Court 
should  state  from  the  Accountant-Generart 
account  the  amount  of  the  sum  sought  to  be 
transferred. — In  re  Dowden*s  Trusts,  1  L  Jur. 
N.  S.  38.     (R.) 

8.  A  person  having  been  accused  of  em- 
bezzling money  from  nis  employer,  and  hav- 
ing sums  of  money  lodged  to  his  own  credit  in 
bank,  an  injunction  was  granted  upon  peti- 
tion, restraining  the  officers  of  the  bank  from 
paying  out  this  money  to  the  accused,  the 
petition  alleging  that  it  was  the  money  of  the 
employer.  An  order  was  now  made,  upon 
motion,  directing  the  payment  of  £30  out  of 
these  sums,  to  the  attorney  of  the  accused,  for 
the  purpose  of  defraying  the  expense  of  the 
defence  of  the  accused  upon  tne  criminal 
charge — the  attorney  undertaking  to  account 
for  same  if  called  on  by  the  Court  to  do  so. — 
AUen  V.  M'Kenna,  1  L  Jur.  N.  S.  234.    (R.) 

9.  Under  the  Juvenile  Convict  Prisons  Act 
1856,  the  provisions  of  which  are  adopted  from 
the  Railways  Act  (Ireland)  1851,  lands  were 
taken,  which  were  vested  in  an  Archbishop  in 
right  of  his  See.  A  claim  of  right  of  common 
over  these  lands  was  made  by  adjoining  pro- 
prietors. The  arbitrator  f onnd  the  substantial 
value  to  be  in  the  commoners,  and  awarded 
to  the  Archbishop  one  shilling  as  compen- 
sation for  his  interest.  The  Archbishop 
traversed  the  award,  without  having  obtained 
a  certificate,  and  without  the  compensation 
having  been  paid  into  Court.  To  that  traverse 
the  commoners  were  not  parties,  but  it  was 
resisted  by  the  Commissioners  of  Public 
Works  ;  and  by  the  verdict  on  the  traverse,  a 
sum  exactly  equal  to  that  awarded  by  the 
arbitrator  to  the  commoners  was  found  as 
compensation  to  the  Archbishop.  A  condi- 
tional order  to  enter  the  verdict  for  the  Com- 
missioners was  obtained,  and  on  the  motion  to 
show  cause  against  that  order,  an  order  was 
made  on  the  suggestion  of  the  Court,  that  the 
Commissioners  should  bring  the  money  into 
the  Court  of  Chancery,  and  that  the  motion 
should  stand  over  until  the  next  term.  The 
money  was  brought  into  Court,  and  the  cause 
was  afterwards  allowed  with  costs. 

On  petitions  presented  by  the  Archbishop 
and  the  commoners,  to  obtain  payment  of  the 
money  out  of  Court  —  Held,  per  the  Lord 
Chancellor,  that  the  traverse  was  irregular, 
and  a  nullity,  having  been  taken  without 
obtaining  the  certificate  required  by  the 
statute ;  that  the  verdict  could  not  be  taken 
as  conclusive  of  the  amount  payable  to  the 
Archbishop ;  and  that  the  right  should  be 
tried  oxr  an  issue. 

Held,  on  appeal,  that  the  Lord  Chancellor's 
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jadgment  was  right,  and  ought  to  be  affirmed. 
— In  re  Juvenile  Convict  Prison,  7  I.  C.  R.  682. 
(CA.) 

1.  A  motion  to  pay  money  out  of  Court 
•hould  be  entitled  in  all  the  causes  with 
respect  to  which  the  fund  is  to  be  distributed. 
-^FoweU  V.  Sullivan,  2  I.  Jur.  N.  S.  74.    (R.) 

2.  Lands  were  sold  in  the  I.  E.  Court,  and 
the  proceeds  brought  in  to  a  cause  pending  in 
the  Court  of  Ch.  to  be  administered.  W.,  the 
first  incumbrancer,  was  not  made  a  party  to 
the  suit ;  and  the  fund  was  paid  out  to  P.,  a 
puisne  incumbrancer.  Held,  that  P.  was  liable 
in  a  suit  instituted  to  make  good  to  W.  the 
amount  which  he  had  so  received. —  Walker  v. 
Power,  9  I.  C.  R  627 ;  6 1.  Jur.  N.  S.  13.  (C.A.) 

8.  When  money  is  set  apart  in  order  that 
proceedings  may  oe  instituted  in  the  Court  of 
Ch.,  and  those  proceedings  are  taken  accord- 
ingly, the  money  will  not  be  paid  out  while 
that  suit  remains  pending. — In  re  Murphy's 
Estate,  6  I.  Jur.  N.  S.  69.    (L.E.C.) 

4.  A  draft  award  stated,  and  the  arbitrator 
certified  under  the  Railways  Act  (/r.),  1851 
(14  &  16  Vic,  c.  70),  a  sum  as  the  sum  to  be 
deposited  in  respect  to  certain  land  required 
by  a  Municipal  Corporation  for  the  construc- 
tion of  water-works.  The  Corporation  lodged 
the  money,  and  went  into  possession.  The 
award  awarded  a  smaller  sum.  Pending  a 
traverse,  the  Court  refused  to  refund  the 
difference  to  the  Corporation. — In  re  the  Dublin 
Corporation  Water-works,  17  I.  C.  R  16.    (R) 


Pebpbtuatino   Tbbtimont.     See  Practice, 
Bill  to  Perpetuate — Evidence,  14.^ 


LXViil.  Petition.  See  Pleading,  II — Bill 
OR  Petition,  VI  —  Petitions 
under  Statutory  Jurisdiction 
op  the  Court — Bankruptcy,  VI, 
XVI,  XVn— Charity,  IV. 

1.  General    Orders    respecting 

Petition, 

2.  Whateff&itedby. 

8.  Proceedings  on  generally. 


LXVin.  1.  General  Orders  concerning  Petition, 

5.  An  application  under  the  1  TF.  4,  c.  60,  to 
appoint  a  person  to  convey  in  the  place  of  an 
absent  trustee,  who  has  been  discharged  by 
decree,  ought  to  be  by  motion  in  the  cause  in 
which  the  decree  was  pronounced.  A  petition 
for  that  purpose  is  not  necessary. — Caiiaghan 
T.  Egaa,  1  Dr.  &  Wal.  187.    (C.)' 

6.  In  proceedings  Under  the  1  W,  4,  c.  60, 
all  the  elrcumstances  giving  the  Conrt  juris- 


diction should  be  stated  in  the  petition,  since 
a  supplemental  affidavit  cannot  be  read. — In  re 
Hartford,  2  Dr.  &  War.  292  ;  1  Con.  &  L.  394. 
(C.) 

7.  Petitions  presented  in  lunacy  matters, 
after  the  lunatic*s  decease,  ought  to  state  the 
fact  of  his  death. — In  re  Briscoe,  2  Dr.  &  War, 
601.    (C.) 


LXVin.  2.  What  is  effected  by  Petition, 

8.  In  minor  matters  a  party  cannot  come  in 
to  show  cause  against  a  conditional  order 
obtained  on  petition, without  a  further  petition 
for  that  purpose. — In  re  Cummins,  1  I.  £.  R  9. 

(R) 

9.  In  all  petition  matters,  except  those 
under  the  6  &  6  H'.  4,  c.  66,  every  application 
after  the  original  motion  must  have  a  new 
petition  for  that  purpose. — johhston  y.AnketeU, 
1 1.  E.  R.  16.    (R.) 

10.  A  petition  matter  being  called  on,  there 
was  no  attendance  on  petitioner's  part.  The 
notice  of  the  appearance  was  therefore  struck 
out  of  the  list.  Held,  that  the  matter  could 
not  be  moved  without  a  new  petition. — Scott 
V.  Denroche,  1  I.  E.  R  872.    (R) 

11.  In  a  petition  matter  under  the  Judgment 
Act,  a  receiver  having  been  appointed,  the 
Conrt  on  motion  decided  a  serious  question  of 
estate,  viz. : — ^Whether  a  respondent  under  a 
limitation  in  marriage  articles  had  an  estate 
for  life,  or  an  estate  tail  ? — Brennan  v.  FitZ' 
maurice,  2  I.  E.  R  118.    (E.E.) 

12.  In  an  administration  suit,  the  report,  but 
not  the  bill,  made  a  case  for  charging  the 
executor  with  interest  upon  the  balance  in  his 
hands.  Held,  that  the  proper  mode  of  bring- 
ing the  questi9n  before  the  Court  was,  to  pre- 
sent a  petition  stating  the  special  matter,  and 
praying  that  the  cause  may  be  set  down  to  be 
neard  for  further  directions.  —  Ckary  v.  C,  8 
I.  E.  R  662.    (E.E.) 

18.  The  8  &  4  Vic,  c.  106,  s.  21,  disallows  the 
costs  of  any  further  petition  under  the  6  &  6 
W.  4,  c.  65,  or  that  Act,  presented  during  the 
sitting  of  the  Court.  After  an  order  made  on 
the  original  petition,  such  further  petition 
should  not  be  received.  Any  fees  taken  in 
the  office  in  respect  of  it  are  illegal. — Keene  v 
Bannon,  4  I.  E.  R  621.    (R) 

14.  The  Court  will  not  appoint  a  Commis- 
sioner Extraordinary  without  a  petition  having 
been  presented. — InreArmitstead,  2  Dr.  &  War, 
60.    (C.) 

16.  A  reference  to  ascertain  what  is  due  from 
an  infant  for  penal  fines  for  a  non-renewal, 
cannot  be  obtained  on  a  petition.  A  bill 
must  be  filed.— -/n  re  CoUhurst,  6 1.  E.  R  822;  8 
Dr.  ft  War.  86 ;  2  Con.  ft  L.  86.  (C.>— [Revg. 
4  L  E.  R  444;  FL  A  K.  616.  (R)] 
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1.  An  application  to  take  money  out  of 
Court  must  be  by  petition. — In  re  Ponsonby,  5 
I.  E.  R.  263 ;  8  Dr.  &  War.  27 ;  2  Con.  &  L.  30. 
(C.) 

2.  When  a  petition  for  a  receiver  has  been 
presented  under  the  Mortgage  Act,  deft,  can- 
not show  cause  without  filing  a  petition.  If 
the  petition  has  not  been  filed,  the  Court  has 
not  jurisdiction  even  to  give  costs  against  the 
respondent  of  a  motion  to  show  cause. — 
Pulcenham  v.  Darcy,  7  I.  E.  R.  476.     (R.; 

8.  V.  bequeathed  an  annuity  payable  out  of 
her  personal  estate,  and  disposed  of  the  re- 
sidue. In  an  administration  suit,  it  was 
ordered,  pursuant  to  the  decree,  that  a  speci- 
fied amount  of  £3^  per  cent,  stock,  the  divi- 
dends on  which  equalled  the  annuity,  should  be 
set  apart  to  answer  it.  The  stock  was  reduced 
to  £^  per  cent.,  and  the  dividends  became 
insufficient.  There  was  other  stock  in  bank 
standing  to  the  credit  of  the  cause.  On  peti- 
tion, and  without  a  re-hearing,  the  Cfourt 
ordered  a  sufficient  amount  thereof  to  be  set 
aside  to  answer  the  deficiency.- Cowtmr*.  of  Ch, 
/).  ^  B.  V.  Sl  Lawrence^  9  I.  £.  R.  560 ;  8  Jon. 
&  L.  561.     (C.) 

4.  When  an  order  that  the  Master,  or  any 
other  person  appointed  by  the  Court,  should 
convey  in  the  name  of  a  deft.,  under  the  1  W. 
4,  c.  60,  8.  8,  cannot  be  made  contemporane- 
onsly  with  the  decree  at  the  hearing  of  the 
cause,  in  consequence  of  the  party  to  whom 
the  conveyance  is  to  be  made  not  being  then 
ascertained— (e.  g,  when  lands  are  by  the  de- 
cree directed  to  be  sold),  an  application  under 
the  1  W.  4,  c.  60,  that  the  Master  should  exe- 
cute a  conveyance  in  the  name  of  such  deft, 
most  be  made  by  petition. — l^ewman  v.  Fitz- 
gtraldj  18  L  E.  R.  66.     (R.) 


tained. — Clendinning  r,  0*MaUey^  2  Dr.  k  War. 
210 ;  1  Con.  &  L.  863.    (C.) 

9.  When  a  petition  is  ordered  to  stand 
over,  a  new  petition  need  not  be  presented 
before  bringing  the  matter  again  before  the 
Court.  But,  if  any  new  fact  has  occurred,  on 
which  the  Court  should  adjudicate,  a  supple- 
mental  petition,  stating  that  fact,  is  neces- 
sary.—/n  re  Gavacati,  2  Dr.  &  War.  432.    (C.) 

10.  It  is  not  necessary  to  entitle  a  petition 
in  the  matter  of  the  Act  of  Parliament  under 
which  it  is  presented  ;  and  if  it  be  entitled  in 
the  matter  of  a  wrong  Act  of  Parliament,  and 
the  Court  can  see,  from  the  matter  of  the 
petition  itself,  that  it  has  iurisdiction  to 
make  the  order  prayed  under  the  authority  of 
a  public  statute,  the  reference  to  the  Act  in 
the  title  will  be  rejected  as  surplusage.  — 
Hunter  v.  Edmonds,  6  I.  E.  R.  123.     (E.E.) 

11.  An  application,  to  amend  a  petition 

verified  by  affidavits,  refused.      v.  Steele^ 

8  I.  E.  R.  611.    (E.E.) 

12.  An  order  was  obtained  on  petition 
against  a  minor,  not  a  party  to  the  cause,  to 
execute  the  conveyance.  The  minor  refused 
to  obey  the  order.  Hekl,  necessarr  to  present 
a  further  petition  to  obtain  an  order,  that  an 
attachment  should  issue  against  the  minor, 
that  a  person  appointed  by  the  Court  should 
execute  in  his  name. 

SembUy  the  4  &  6  W.  4,  c.  78,  does  not  apply 
to  minors. — Moore  v.  Grogcm.  9  1.  E.  R.  472. 
(R.) 


Plainwpf.     See  Pleading  V — Pabtdm  to 
Scrr — Practice,  Party,  &c. 


LXVlii.  8.  Proceedings  on  generally. 

5.  In  a  cause  in  which  a  petition  is  pre- 
sented in  Vacation,  but  so  near  the  Term  that 
the  application  might  as  well  be  made  in  Term 
by  a  r^ular  motion  in  the  cause,  an  order  will 
not  be  made  on  the  petition. —  Corcoran  v. 
Sparrow,  1  I.  E.  R.  16.    (R.) 

6.  A  solicitor  who  has  answered  a  petition 
presented  against  him,  is  not  entitled  to  dis- 
miss it  with  costs  until  after  one  clear  Term 
from  the  date  of  his  answer. — Bucke  v.  Murphy, 
81.  E.  R.873;F1.&K.  173.    (R) 

• 

7.  An  affidavit  to  verify  a  petition  under 
the  6  &  6  fT.  4,  c.  65,  made  by  the  petitioner's 
agent  will  not  suffice.  The  petitioner  him- 
self must  make  it,— Phelan  v.  P^  FL  &  K.  177. 
(R.) 

8.  Under  the  6  &  6  W,  c.  66,  the  verifying 
affidavit  may  be  sworn  before  the  petition  is 
filed. 

Semble — ^When  under  an  Act  an  affidavit  in 
a  petition  matter  required  by  the  Act  may  be 
sworn  before  the  petition  is  filed,  an  indict- 
ment for  perjury  &  that  affidavit  may  be  sus- 


LXIX.  Plea. 

[As  to  Form  of  Plea  and  different  kinds 
of  Plea,  see  Pleading  VII — Plea.  As  to 
Pleading  in  Court  of  Probate,  see  Pleading 
XI.    See  also  Practice,  Costs.] 

1.  When  proper:  Filing:  Leave  to 

Plead,  when  necessary. 

2.  Jurat:  Attestation  and  Signa- 

ture, 
8.  Setting  down :  Argument  upon, 
4.  Withdrawing  and  Waiving. 
6.  Allowing  and  Overruling,  when: 

their  Effect. 

6.  Amending. 

7.  Of  former  Suit :  Reference  on. 

8.  When    ordered  to    Stand  for 

Answer. 


LXIX.  1.   When  Plea  is  proper:  Filing:  Ltavt 
to  Plead,  when  necessary, 

18.  Time  to  plead  to  a  bill  will  not  be  given, 
unless  a  special  case  is  made.  Terms  on  which 
time  may  be  given.— GcMin  ▼.  Cochrane,  Hay. 
&J.217.    CE.E.) 

14.  An  objection  to  a  bill  of  revivor  should 
be  taken  by  plea  or  demurrer ;  but,  if  ptf. 
misrepresents   the  character  which  he  fiUs» 
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the  objection  maj  be  taken  at  the  hearing. — 
Stuart  v.  BurroweSy  Dr.  Rep.  temp,  Sug.  265. 
(C.) 

1.  A  party,  supposed  to  be  the  personal  re- 
presentative of  a  former  deft.t  was  served^with 
a  subpoena  to  revive  and  answer.  Ue  did  not 
discover  the  character  in  which  he  was  made 
a  party  until  after  the  time  to  plead  had  ex- 
pired. Notwithstanding  G.  O.  64,  the  Court 
allowed  him  to  plead,  since  an  answer  would 
not  prevent  the  suit  being  revived  against 
him,— Lewin  v.  Z.,  9  L  E.  R.  638.    (R.) 

2.  The  rule,  that  immaterial  matter  cannot 
operate  to  make  a  pleading  double,  prevails 
in  equity  as  well  as  at  law. — Daijf  y.  Kirwan, 
101.  E.  R.312.    (R.) 

8.  A  deft,  to  a  bill  of  revivor  appeared.  Sub- 
sequently an  order  to  revive  was  obtained. 
Within  a  month  from  his  appearance  the 
deft,  filed  a  plea.  Heldy  that  the  order  to 
revive  did  not  preclude  the  filing  of  the  plea. 
—Uamilian  v.  if.,  1  I.  Jur.  241.    (C.) 

4.  Liberty  given  to  a  deft,  to  plead  double 
to  a  bill  to  which  she  had  not  entered  an 
appearance ;  she  undertaking  to  adopt  the 
parliamentary  appearance  filed  by  the  ptf., 
and  to  pay  the  costs  of  the  motion. — Fitz 
Gerald  v.  F.,  2  I.  Jur.  N.  S.  181. 


LXIX.  2.  Jurat  of:  Attestation  ff  Signature  of, 

5.  A  plea  that  ptf.  was  discharged  as  an 
insolvent  debtor  under  the  53  G,  3,  c.  138, 
must  be  verified  by  oath. — Corbally  v.  Kirwan^ 
2  Jones,  170.    (E.E.) 


LXIX.  8.  Setting  down  and  Argument  of. 

6.  It  is  deft.'s  duty  to  set  down  his  plea  to 
be  argued.  If  ptf.  admits  the  validity,  but 
denies  the  truth  of  the  plea,  the  Court  will 
allow  him  to  file  a  replication. —  WiUon  v.  W,y 
5LE.  R.  514.    (E.E.) 

7.  When  ptf.  sets  down  a  plea  for  argu- 
ment, and  does  not  appear  when  the  case  is 
called  on,  the  plea  will  be  allowed  with  costs. 
—  Walker  v.  Daly,  9  I.  E.  R.  460.     (R.) 


LXIX.  4.  Withdrawing  and  Waiver  of. 


LXIX.    6.    Allowing    and   Overruling;   when: 

Effect  of. 

8.  An  order,  allowing  a  plea  of  the  Statute 
of  Limitations,  does  not  put  the  cause  out  of 
Couru—tiowlett  v.  Lambert,  Fl.  &  K.  593.  (R.) 

9.  A  plea  may  be  good  in  part,  and  bad  in 
part,  with  respect  to  the  quantity  of  the  bill 
covered  by  it,  but  not  with  respect  to  the 
defence  made  thereby.  The  plea  most  be 
overmled,  if  part  of  the  defence  is  bad. 


Ptf.'s  bill  sought  a  revivor  against  a  deft, 
in  several  characters.  Deft,  pleaded  to  the 
whole  relief.  The  Court  was  of  opinion  that 
ptf.  was  entitled  to  revive  against  deft,  in 
one  character.  Held,  that  the  plea  should 
be  overruled. — Fitzmaurice  v.  Sadlier,  13  I.  E. 
R.  136.    (R.) 

LXIX.  6.  Amending. 


LXIX.  7.  Of  Former  Suit:  Reference  on. 

10.  When  ptf.  denies  the  truth  of  a  plea, 
he  must,  within  the  time  limited  by  G.  R.  19 
(of  1834),  for  setting  down  the  plea  for  argu- 
ment, serve  a  notice  that  he  will  move  for  an 
order  of  reference  to  the  Master  to  enquire 
into  the  truth  of  the  plea. — Howlett  v.  Lambert, 
Fl.  &K.  226.    (R.) 

LXIX.  8.    When  ordered  to  stand  for  Answer: 

Practice  on. 


Pbeliminabt  Objections.     See  Practicb, 
Heabino. 


LXX.  Pbiobitt   op    Suit.     See   Pbacticb, 
Cbo80-bill. 


LXXI.  Pbisoneb.     See  Pbacticb,  Attach- 
ment— Pbactice,  Habeas  Cobpus. 

11.  Deft.,  having  been  arrested  under  pro- 
cess of  contempt  for  not  answering,  was  not 
brought  to  the  bar  of  the  Court  within  the 
time  required  by  the  5  &  6  TF.  4,  c.  16,  rule  2  ; 
but  remained  in  custody  without  praying  for 
his  discharge.  Whilst  so  in  custody,  ptf.  In 
the  equity  suit  caused  him  to  be  detained 
under  a  ca.  sa.  The  Court  discharged  him  both 
from  the  arrest  under  the  process  of  contempt, 
and  from  the  deiaiuer.— Chester  v.  Barrett,  2 
Jones,  679.    (E.E.) 


LXXII.  Pbivilegb  fbom  Abbest.  See 
Bankbuptcy,  VII— Pbactice,  Wbit — 
Solicitob. 

12.  A  solicitor  is  privileged  from  arrest  going 
to,  tarrying  at,  and  returning  from  Court, 
whilst  he  is  in  attendance  on  a  motion  or 
cause. 

The  arresting  party,  if  aware  of  the  exist- 
ence of  the  privilege  at  the  time  of  the  arrest, 
will  be  ordered  to  pay  the  costs  of  the  solici- 
tor's application  to  be  discharged,  besides  any 
other  costs  which  mav  be  incurred  by  his  de- 
tention.—/n  re  O'Neill,  S.  &  Sc.  78.    (R) 

13.  A  solicitor's  privilege  from  arrest  Is  not 
confined  to  those  cases  in  which  his  personal 
presence  is  indispensable. — In  re  Keane,  S.  & 
Sc.  81.     (R.) 

14.  An  attorney  is  not  privileged  from  arrest 
in  execution,  when  he  comes  to  Court  to  per- 
form an  act  for  his  client  which  a  clerk  could 
do  equally  well. — Sabnon  v.  Kieman,  S.  &  Sc. 
83,  note.    (R.) 
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1.  A  general  clerk  of  the  Clerk  of  the  Pleas 
in  the  Conrt  of  Exchequer  is  an  officer  en- 
titled to  privilege  from  arrest  under  a  ca.  sa., 
going  to.  tarrying  at,  and  returning  from  his 
office. — Kane  v.  Stewart,  S.  &  Sc.  84,  note ;  2 
Jones,  630.    (E.E.) 

2.  If  a  solicitor  be  bona  Jide  attending  a 
motion  or  other  proceeding  in  Conrt  for  bis 
client,  he  is  privileged  from  arrest.  But  when 
he  Is  merely  looking  for  his  counsel  in  Court 
to  consult  bim  touching  the  course  to  be  pur- 
sued in  the  cause,  he  is  not  privileged  from 
arrest. — LongJUld  v.  Carpenter,  1  I.  E.  R.  349. 
(C.) 

8.  Deft,  being  in  attendance  at  the  Quarter 
Sessions,  pursuant  to  his  recognizance  to  pro- 
secute, was  arrested  under  a  commission  of 
rebellion  for  not  answering  ptf.*s  bill.  The 
Court  discharged  him. — Graves  v.  McCarthy,  2 
Jones,  626.    (E.E.) 

4.  The  deft,  having  been  arrested  under 
process  of  contempt,  for  not  answering,  was 
not  brought  to  the  bar  of  the  Conrt  within 
the  time  required  by  the  5  &  6  fK.  4,  c.  16, 
rule  2  ;  but  remained  in  custody  without  ap- 
plying for  his  discharge.  Whilst  so  in  cus- 
tody, the  ptf.  in  the  Equity  suit  caused  him 
to  be  detained  under  a  ca,  sa.  The  Court  dis- 
charged him  from  the  arrest  under  the  process 
of  contempt,  and  from  the  detainer. — Chester 
y.  Barrett,  2  Jones,  679.    (E.E.) 

6.  Under  an  order  of  reference,  the  Master 
directed  that  the  ptf.,  resident  in  the  county 
of  Galway,  should  file  a  charge,  and  verify  it 
by  his  affidavit.  The  ptf.*s  solicitor  accord- 
ingly wrote  to  him  requiring  his  presence  in 
Dublin  upon  the  subject.  Consequently  the 
ptf.  came  to  Dublin  on  the  24th  of  Nov.  1839, 
and  was  detained  from  day  to  day  in  giving 
the  required  information  and  assistance  for 
the  preparation  of  the  charge,  and  in  waiting 
for  the  direction  of  counsel  respecting  it,  until 
the  24th  of  Dec.  following,  wheil  the  charge, 
having  been  approved  by  counsel  and  en- 
grossed, was  ready  to  be  filed.  The  ptf.  being 
in  debt^  and  fearful  of  being  arrested  if  he 
should  go  down  to  Court  to  verify  the  charge. 
an  appointment  was  made  between  him  and 
his  solicitor  that,  on  the  24th  of  Dec.  the  soli- 
citor should  accompany  him  to  the  house  of 
the  Master's  Examiner,  that  he  might  there 
make  the  required  affidavit.  On  that  day  the 
ptf.,  when  on  his  way  to  the  office  of  his  soli- 
citor for  the  purpose  of  keeping  the  appoint- 
ment, was  arrested  under  a  ca,  sa.  Shortly 
afterwards  a  number  of  detainers  upon  him 
were  lodged  with  the  sheriffs.  I/eld,  that  he 
was  privileged  at  the  time  of  the  arrest,  and 
should  be  discharged. — Brown  v.  M^Dermott,  2 
I.  E.  R.438.    (R.) 

6.  A  principal  deft,  having  come  to  Xoym 
for  the  hearing  of  a  cause  in  the  Lord  Chancel- 
or*s  list,  and  having  been  on  his  way  from  his 
hotel  to  his  solicitor's  office  was  arrested  under 
a  CO.  a<f  resp, — Ueld^  that  he  was  privileged, 
and  should  be  discharged,  although  he  had 


deviated  and  remained  a  little  for  his  amuse- 
ment. That  although  the  cause  for  which  the 
deft,  came  to. town  was  to  be  heard  by  the 
Lord  Chancellor,  yet  as  it  was  generally  de- 
pending in  Chancery,  the  M.  R.  might  make 
the  order  allowing  the  deft,  privilege,  and 
ordering  his  discharge. — Mahon  v.  M^  2  L  E. 
R.  440.    (R.) 

7.  A  cause  being  set  down  for  hearing,  and 
in  the  Lord  Chancellor's  list  for  the  day,  the 
ptf.  attended  in  Court  until  it  rose,  but  that 
cause  was  not  called.  Upon  leaving  Court,  he 
called  at  his  place  of  business,  and  remained 
there  about  an  hour  and  a  half,  sorting  his 
papers,  and  making  other  preparations  for  the 
hearing  of  the  cause,  and,  when  proceeding 
from  thence  homewards,  was  arrested  under  a 
ca,  sa,  for  a  large  amount.  Held,  that  he  was 
privileged  from  arrest,  and  should  be  dis- 
charged. That  he  was  entitled  to  apply  to 
the  Rolls  Court  for  his  discharge. — Aheams 
V.  M'Guire,  2  I.  E.  R.  437.    (R.) 

8.  O.,  a  party  and  solicitor  in  the  cause, 
having  been  in  attendance  in  the  Master's 
office,  upon  a  summons  in  the  cause,  left  the 
office,  and  was  arrested  on  a  ca,  sa,,  near  Car- 
lisle-bridge, which  was  out  of  the  direction  of, 
and  beyond  his  residence  in,  Jervis-street. 
He/d,  that  the  deviation  deprived  him  of  his 
privilege  from  arrest.  The  question  in  such 
cases  always  is,  Whether  the  person  arrested 
was,  at  the  time  of  the  arrest,  bona  Jide  engaged 
in  the  business  he  was  called  on  to  execute  r — 
In  re  Owen,  6  I.  E.  R.  125.    (R.) 

9.  A  party  in  a  suit,  who  was  arrested  under 
an  execution  while  returning  home  from 
Court,  where  he  had  been  assisting  his  solici- 
tor in  the  discharge  of  duties  whicii  were  the 
proper  business  of  his  solicitor,  is  not  privi- 
leged from  arrest. — Flattery  v.  Anderson,  6  I. 
E.  R.  518.    (R.) 

10.  A  solicitor,  not  keeping  a  clerk,  ar- 
rested on  civil  process,  in  the  bona  Jide  dis- 
charge of  his  client's  business,  will  be  ordered 
to  be  discharged,  although  a  clerk  might  have 
done  the  same  business. 

Sembie — That  even  if  he  did  keep  a  clerk 
he  would  be  entitled  to  his  discharge. — In  re 
Aheame,  2  Dr.  &  War.  141  ;  1  Con.  &  L.  250; 
4  I.  E.  R.  337 ;  2  Dr.  &  War.  142.    (C.) 

11.  O.,  a  party  to  and  solicitor  in  the  cause, 
having  been  in  attendance  in  the  Master's 
office  on  a  summons  in  the  cause,  left  the 
office,  and  was  arrested  on  a  ca.  sa,,  near  Car- 
lisle-bridge, which  was  out  of  the  direction 
of,  and  beyond  his  residence  in,  Jervis-street. 
Held,  that'the  deviation  deprived  him  of  his 
privilege. 

In  such  cases,  the  question  always  is — Whe- 
ther the  person  arrested  was,  at  the  time  of 
the  arrest,  bona  Jide  engaged  in  the  business 
which  he  was  called  on  to  execute. — Heron  v. 
Stokes,  6 1,  E,  R,  125,    (R.) 

12.  A  person  going  to  the  Master's  office  to 
swear  a  discharge  is  privileged  from  arrest. 

The  affidavit  in  support  of  a  motion  for  the 
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discharge  of  a  person  arrested  under  snch 
circumstances,  should  state  the  hour  when 
the  business  was  done,  and  where  and  when 
the  arrest  took  place,  in  order  to  show  that 
there  was  not  any  unnecessary  delay. 

The  application  should  be  made  to  ^  the 
Court  of  which  the  arrest  is  a  coutemp't. — 
Phelan  v.  Bifrne,  2  I.  Jur.  60.    (R.) 

1.  A  suitor  coming  from  the  country,  whose 
attendance  at  the  hearing  of  the  cause  is  ma- 
terial, is  privileged  from  arrest  on  civil  pro- 
cess during  the  period  that  his  absence  from 
home  is  necessary. — Squire  v.  Blake.  2  I.  Jur. 
122.    CR-) 

2.  A  solicitor  was  arrested  on  the  direct 
way  from  the  Taxing  Master's  office,  but  it 
appeared  that  before  his  arrest  he  had  devi- 
ated considerably  from  the  direct  way.  Held, 
that  he  was  not  entitled  to  be  discharged.  — 
Walsh  v.  Wilson,  1  I.  C.  R.  610 ;  8  I.  Jur.  275. 
CR.) 

8.  A  respondent  in  a  matter,  who  was  his 
own  solicitor,  and  who  came  from  the  country 
to  attend  in  the  Master's  office  to  the  letting 
of  lands  in  his  own  occupation,  was  held  to  be 
privileged  from  arrest  during  his  stay  in  town. 
—Lawtor  v.  ScoOard,  2  I.  C.  R.  U6.    (R) 

4.  A  receiver,  who  had  come  to  Dublin  to 
attend  to  a  motion,  in  which  a  charge  of  a 
criminal  nature  was  made  against  him,  was 
arrested  for  debt  on  the  evening  of  the  day 
when  the  motion  was  disposed  of.  The  Court 
ordered  that  he  should  be  discharged. — Bra- 
bazon  v.  Teynham,  2  I.  C.  R.  663 ;  6  I.  Jur. 
74.    (R) 

6.  Though  an  appellant  comes  to  London 
80  long  before  attendance  at  the  hearing  of 
his  cause  requires  his  presence  that  he  would 
not  be  discharged  out  of  custody,  if  then  ar- 
rested, he  will  nevertheless  be  discharged,  if 
not  arrested  until  his  cause  is  actually  on  the 
paper.— P«r#««  v.  P.,  6  H.  L.  Cas.  671.— [6'e« 
8.  c,  7  CI.  &  F.  279 ;  8  I.  C.  R.  196.  (C.) ;  6 
H,  L.  Cas.  682.] 

6.  A  party  coming  to  town  to  attend  the 
conduct  of  a  cause,  does  not  possess  any  gene- 
ral privilege  from  arrest.  Such  privilege  will 
be  extended  to  him  during  the  time  tnat  he 
bonajidt  remains  in  town  to  attend  the  hear- 
ing of  the  cause,  or  other  proceedings,  at 
which  his  presence  is  required  for  the  due 
administration  of  justice.— O'Conne// v.  (yC^Z 
I.  Jur.  842.    (R.) 

7.  A  party  who  acts  bona  fide  as  his  own 
solicitor  in  a  matter,  and  who  comes  from 
Cork  to  Dublin  to  attend  a  summons  in  the 
Master's  office  in  that  matter,  is  privileged 
from  arrest  during  his  necessary  stay  in  Dublin. 
—In  re  Lalor,  4  I.  Jur.  276.    (R) 

8.  A  party  brought  up  to  town  to  attend  on 
a  summons  before  the  Master,  is  privileged 
from  arrest  while  going  to  the  Four-courts  to 


swear  an  affidavit  to  verify  a  cause  petition  in 
another  suit,  and  while  returning  straight  to 
his  lodgings. 

When  a  party  comes  up  to  town  to  be  ex- 
amined viva  voce  before  the  Master,  respecting 
a  discharge  filed  by  him  in  the  office,  and  re- 
mains till  the  hearing,  when  he  is  ordered  to 
amend  his  discharge,  and  is  arrested  in  town 
the  day  after  this  order  to  amend  is  made, 
he  will  be  privileged  from  arrest,  if  it  appear 
that  it  was  necessary  for  him  to  remain  in 
town  to  verify  the  discharge  when  amended. — 
West  V.  Farrd,  6  I.  Jur.  163.    (R.) 

9.  A  petitioner  came  from  the  Isle  of  Man 
for  the  purpose  of  attending  at  the  hearing  of 
his  cause,  which  was  expected  to  come  on  im- 
mediately, and  was  arrested  under  a  writ  of 
ca,  sa,  while  proceeding  to  his  solicitor's  office 
upon  business  connected  with  the  case.  Held, 
that  he  should  be  discharged. 

Distinction,  as  to  protection  from  arrest, 
between  the  cases  where  a  suitor  resides  in 
Dublin,  and  where  he  comes  to  town  to  attend 
at  the  hearing  of  his  cause. — Norris  v.  Duck- 
worth, 2  I.  Jur.  N.  S.  95.    (R.) 


LXXn.*  Pbtvt  Council. 


LXXn.**  Pbobatb,  Court  op.  Practice  in. 

[See  Pleading  in  the  Court  of  Probate; 
Wills  Act,  1  Vu:.,  c.  26 ;  Probate  Act,  20  & 
21  Vic.,  c.  79 ;  21  &  22  Vic,  c.  66.] 

1.  Jurisdiction. 

2.  Administration  or  Probate — Grant  or 

Recall  of— Renunciation  of  Probate. 
8.  Affidavits, 
4.  Appeals. 
6.  Appearance. 

6.  Caveat. 

7.  Citation. 

a.  Genera^. 

b.  When  Proper  or  Necessary. 

8.  Costs. 

9.  Judgment. 

10.  Jury, 

11.  Notice. 

12.  Parties. 

13.  Petition. 

14.  Pleadings,  Defences,  Issues. 

15.  Sealing,  ReseaUng, 

16.  Suits,  Transfer  of  to  Assistant- Bar- 

rister. 

17.  Trial,  New. 

18.  Venue,  Changing. 

19.  Will,  Execution  of . 


LXX.**  1.  Jurisdiction. 

10.  The  Court  of  Probate  in  Ireland  has  not 
power  to  compel  the  attendance  of  witnesses, 
residing  in  England,  at  the  trial  of  a  cause  in 
this  country.  If  their  attendance  is  necessary, . 
the  proper  course  is  to  obtain  a  direction  for 
the  trial  of  the  issue  in  a  Court  of  Law. — 
Potts  V.  Batty,  6  I.  Jur.  N.  S.  45.    (P.) 

11.  Semble — ^The  Court  has  power  to  bind 
the  rights  of  insane  persons,  though  not  so 
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found  by  inquisitioii. — Mcuiey  t.  PennefathtTy 
7  I.  Jur.  N.  8.  268.    (P.) 

1.  When  the  heir-at-law  snccessfnllj  re- 
sists probate  of  a  will  of  real  estate,  the 
Court  of  Probate  has  not  jurisdiction  to  charge 
the  real  estate  with  the  costs  of  the  litigation. 
--Newton  V.  N.y  13  I.  C.  R.  246.    (C.A.) 


LXXII.**  2.  Administration  or  Probate,  Grant 
or  Recoil  of— Renunciation  of  Probate, 

2.  Administration  will  be  granted  to  a  per- 
son interested  in  a  term  of  years  created  for 
trust  purposes ;  but  the  administration  will  be 
limited  to  the  trust  term  alone. — In  re  Ryves, 
3  I.  Jur.  N.  S.  184.    (P.) 

3.  Application  by  the  solicitor  of  deceased 
for  administration  under  the  20  &  21  FVc,  c.  79, 
s.  78,  without  citing  next-of-kin,  refused;  the 
applicant  not  being  a  creditor  or  having  any 
apparent  right  to  the  assets.  This  sec.  only 
applies  to  cases  in  which  there  is  a  defudct 
personal  estate  to  administer. — In  re  E,  Gibbon, 
3  I.  Jur.  N.  S.  184.    (P.) 

4.  It  appearing  by  an  affidavit  that  the 
husband  had  been  in  the  habit  of  ill-treating 
his  wife  ;  that  he  had  deserted  her ;  that  she 
had  not  heard  from  him  after  he  left  her;  and 
that  she  was  ignorant  of  his  residence ;  the 
Court  dispensed  with  his  signature  to  an  ad- 
ministration bond. — In  the  Goods  of  WilsoUy  3 
I.  Jur.  N.  S.  351.    (P.) 

5.  W.  died  leaving  children.  His  widow 
renounced  administration.  The  eldest  son, 
who  was  of  full  age,  resided  abroad.  Admin- 
istration for  the  use  of  the  younger  children, 
minors,  was  granted  to  their  uncle. — In  re 
Woodward,  4  I.  Jur.  N.  S.  269.    (P.) 

6.  V.  bequeathed  all  he  "  died  possessed  of, 
to  his  wife,  for  the  use  of  herself  and  his 
children."  The  Court  was  moved  to  grant 
administration  to  the  widow,  without  her 
giving  security,  or  that  the  security  should 
be  measured  at  a  low  amount.  The  children 
were  not  wards  of  Ch.  The  Court  offered 
to  grant  administration  upon  the  conditions 
that  the  children  were  made  wards  of  Ch., 
and  a  sum  of  money  lodged. — Cochrane  v.  C, 
5  I.  Jur.  N.  S.  42.    (P.) 

7.  Nothing  short  of  an  actual  renunciation 
will  come  within  the  20  &  21  Vic,  c.  79,  s.  84. 
—In  the  Goods  of  Usher,  5  I.  Jur.  N.  S.  72.  (P.) 

8.  When  one  of  the  next-of-kin  has  the  con- 
sent of  the  majority  of  the  next-of-kin  that  he 
be  appointed  administrator,  and  is  in  other  re- 
spects unobjectionable,  the  fact  that  he  claims 
an  interest  in  some  property  adversely  to  the 
intestate's  estate,  is  not  a  sufficient  objection 
to  disqualify  him. — Maqueen  v.  Barron,  6  I. 
Jur.N.  S.  70.    (P.) 

9.  Administration,  as  in  case  of  intestacy, 
granted  when  a  party,  cited  to  bring  in  a  will 
and  show  cause  why  it  thould  not  be  con- 


demned, appeared  and  lodged  it,  but  pro- 
ceeded no  lurther.  No  costs  were  ordered 
against  him. — Germain  v.  O^Dwyer,  6  L  Jur. 
N.  S.  91.    (P.) 

10.  Notwithstanding  that  sureties  for  an  ad- 
ministratrix as  curatrlx  of  minors  have,  after 
due  notice  and  no  objection  made,  entered 
into  the  necessary  security,  the  Court  will,  on 
affidavits  of  their  insolvent  circumstances, 
entertain  a  motion  to  require  the  administra- 
trix to  give  justifying  security,  or  in  default 
to  cancel  the  administration,  and  give  It  to 
another  party. — O'Rcfftrke's  Goods,  6  L  Jur.  N. 
8.116.    (P.) 

11.  When,  by  a  private  arrangement,  the 
Intestate's  widow  had  consented  with  another 
party,  who  had  lodged  a  cavecU,  that  he  should 
get  administration ;  but  afterwards  herself  ap- 
plied for  it,  the  Court  refused  to  disturb  the 
arrangement,  and  gave  administration  to  the 
caveator;  but  allowed  her  costs. — Currigan*s 
Goodf,  61.  Jur.  N.  8.  116.    (P.) 

12.  A  testator  left  all  his  property  to  the 
then  R.  C.  Bishop  of  K.,  to  be  by  him  dis- 
posed of  in  the  most  charitable  way  he  might 
think  fit,  and  appointed  the  Bishop  executor. 
The  Bishop  died  before  the  testator,  who  left 
his  will  unaltered.  The  Court  refused  to  give 
administration  c.  t,  a.  to  the  Bishop's  successor, 
without  notice  to  the  next-of-kin. — Tiemafs 
Goods,  6  L  Jur.,  N.  8. 167.    (P.) 

13.  In  a  Ch.  suit  a  sum  was  reported  to 
belong  to  the  Intestate's  wife,  and  to  be  a 
charge  on  lands  respecting  the  sale  of  which 

Proceedings  were  pending  in  the  L.  £.  Court, 
'he  intestate  and  his  wSe  had  gone  to  Aus- 
tralia, where  she  died  in  1852 ;  no  tidings  of 
biro  had  since  been  heard. 

On  motion  of  his  next-of-kin,  administra- 
tion of  his  goods,  &c.,  limited  to  substantiate 
proceedings  in  the  L.  £.  Court,  and  a  similar 
grant  respecting  his  wife's  goods,  were  granted 
to  the  applicant.  The  enquiries  and  adver- 
vertisements  to  entitle  the  party  to  a  general 
grant  to  be  in  the  meantime  proceeded  with. 
—In  re  Ramsey's  Goods,  6 1.  Jur.  N.  8.  248.  (P.) 

14.  The  contents  of  a  lost  will  must  be  de- 
tailed in  hax  verba  In  the  affidavit  to  support 
a  motion  for  probate.  The  motion  shoiUd  be 
for  probate  of  the  will  as  contained  in  the 
affidavit  of  A.,  and  not  as  contained  in  a 
draft  or  copy.  The  next-of-kin  must  have 
notice  of  the  motion. — In  re  CoghkaCs  Goods,  6 
I.  Jur.  N.  8.  271.    (P.) 

15.  A  testator,  V.,  desired  the  name  of  his 
principal  and  residuary  legatee  to  be  written 
as  a  third  witness  to  his  will,  under  a  mis- 
taken idea  of  protecting  his  rights.  The 
legatee  signed  the  will. 

On  discovering  his  error,  V.  ordered  the 
name  to  be  struck  out  as  a  witness.  Lines 
in  different  coloured  ink  were  drawn  over  the 
name,  but  it  was  not  obliterated.  On  consent 
of  all  the  next-of-kin  in  this  country,  probate, 
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omitting  that  name,  was  decreed  to  the  exe- 
cutors— In  re  UartiiCt  Goods,  6  I.  Jur.  N.  S. 
271.    (P.) 

1.  The  Court  cannot,  under  the  20  &  21 
Vic,  c.  79,  8.  78,  set  aside  the  richt  of  the 
next-of-kin  to  administration,  merely  because 
she  is  the  mother  of  a  person  who  claims 
as  his  own  the  property  of  the  intestate. — 
APLoughtin  v.  Feeny,  6  I.  Jur.  N.  S.  323. .  (P.) 

2.  Without  the  sanction  of  the  Master  inCh., 
or  the  consent  of  the  parties  interested  in  the 
fund,  the  Court  will  not  order  an  administra- 
tion bond  to  be  assigned  to  a  petitioner  in  a 
Ch.  matter,  who  is  entitled  to  a  share  of  the 
assets,  for  the  administration  of  which  the 
petition  has  been  presented ;  the  respondent 
being  the  administrator,  and  a  final  order 
haying  found  a  sum  due  by  him  which  could 
not  otherwise  be  made  available. — In  the 
Goods  of  Fitzpatrick,  7  I.  Jur.  N.  S.  86.    (P.) 

3.  A  next-of-kin,  or  party  entitled  to  dis- 
tribution, seeking  to  establish  his  interest  in 
the  assets,  either  on  the  construction  of  the 
will,  or  by  way  of  donatio  mortis  causa,  to 
the  exclusion  of  the  other  next-of-kin,  must 
do  so  clearly  by  affidavit.  Failing  to  satisfy 
the  Court,  the  general  rule  will  prevail,  that 
the  person  having  the  majority  of  interests 
will  be  preferred;  and  he  who  has  an  in- 
terest adverse  to  the  assets  will  be  passed 
over. 

Semble — ^In  administration  suits  brought  by 
married  women,  their   husbands  should  be 

Sarties. — In  re  Mahony's  Goods,  7  I.  Jur.,  N. 
.107.    (P.) 

4.  A  case  showed  a  pressing  necessity  for 
immediately  raising  a  personal  representative 
to  revive  in  Ch.  an  abated  suit,  pending  for 
hearing  in  the  Lord  Chancellor's  list.  The 
Court  limited  the  time  for  extracting  admin- 
istration to  less  than  fourteen  days. — Phillips 
V.  Hassard,  7  I.  Jur.  N.  S.  126.    (P.) 

6.  v.,  by  will,  dated  6th  Nov.  1819,  ex- 
pressly revoked  a  will  dated  10th  Sept.  1819 ; 
and  by  codicil  of  even  date  gave  his  property 
(subject  to  annuities)  to  his  nephew,  and 
added : — "  Trusting  to  his  performance  of  my 
wishes  contained  in  a  will  signed  at,  &c.,  on 
the  10th  September  1819,  and  which,  if  I  live 
and  perfect  by  legal  advice,  I  intend  to  be 
my  last  will."  HM,  that  this  passage  incor- 
porated the  first  will,  and  should  form  part  of 
the  probate,  as  forming,  together  with  the 
other  will  and  codicils,  the  testator*s  last  will. 
^BeU  V.  Att.'Gen,,  7  I.  Jur.  N.  S.  203.    (P.) 

6.  An  administrator  became  of  unsound 
mind,  but  was  not  so  found  by  inquisition. 
The  Court  granted  administration  de  bonis 
non,  limited  during  the  administrator's  lunacy, 
and  directed  the  original  letters  of  adminis- 
tration to  be  impounded,  and  their  effect  to 
be  suspended  until  further  order. — In  the 
Goods  ofHaUiday,  7  I.  Jur.  N.  S.  206.    (P.) 


7.  The  Court  will  order  an  administration 
bond  to  be  assigned,  to  be  put  in  suit  against 
sureties,  when  satisfied  that  a  substantial 
breach  of  the  condition  has  occurred;  but 
will  not  require  such  evidence  thereof  as 
would  be  necessary  to  satisfy  a  jury.  Appli- 
cant's laches,  in  not  enforcing  his  rights 
against  the  principal,  will  not  disentitle  him 
to  an  assignment. — In  the  Goods  of  De  Morin, 
7  I.  Jur.  N.  S.  266.    (P.) 

8.  Though  more  than  seven  years  had 
elapsed  since  the  supposed  deceased  was 
heard  of,  the  Court  would  not  dispense  with 
the  advertisements  usually  required  in  cases 
of  applications  for  administration  when  the 
death  is  presumed. — In  the  Goods  of  Armstrong, 
7  I.  Jur.  N.  S.  402.    (P.) 

9.  About  £70,  balance  of  a  pension  which 
the  pensioner  had  assigned  to  a  creditor  as 
security  for  an  annuity,  remained  due  to  the 
pensioner  at  his  death.  £38.  2s.  Od.  was  due 
to  the  creditor.  The  Court  refused  to  grant 
to  the  creditor  administration  limited  either 
to  the  £70,  or  to  receiving  and  giving  a  dis- 
charge for  £38.  28.  Od.,  part  of  the  £70. — In  re 
Fleming's  Goods,  8  I.  Jur.  39.     (P.) 

10.  A.  will  was  proved  in  an  English  Diocesan 
Court.  There  were  in  this  country  no  assets 
except  a  legacy  for  the  legatee's  life,  which 
the  trustees  in  the  will  had  lodged,  under  the 
Trustee  Relief  Act,  in  the  Irish  Court  of  Ch., 
which  declared  the  legatee  entitled  to  the 
dividends  of  the  invested  legacy.  Adminis- 
tration, c.  f.  a.,  was  granted  to  the  legatee, 
limited  to  receiving  the  dividends  on  the  legacy 
for  her  life.  —  In  re  Airof,  8  I.  Jur.  N.  S.  118. 

(P.) 

11.  The  personal  representative  of  a  deceased 
administrator  preferred  as  grantee  of  a  grant 
de  bonis  non  to  the  original  intestate's  next-of- 
kin,  who  was  an  ag^d  and  delicate  lady ;  the 
property  being  very  large,  and  requiring  to  be 
managed  by  a  person  of  active  and  business 
habits,  the  grantee  himself  having  a  consider- 
able interest  in  the  assets. 

Semble — Independently  of  the  20  &  21  Ftc, 
c.  79,  s.  78,  the  Court  could  pass  over  the 
next-of-kin. 

Security  not  required  for  assets  brought 
into  the  Court  of  Ch. 

A  caveat,  lodged  by  a  person  who  had  no 
right  to  prevent  the  issue  of  a  grant  of  ad- 
ministration, dismissed  with  costs. 

Semble — A  petition  by  way  of  peremptory 
exception  in  an  interest  suit  is  irregular ;  and, 
having  an  erroneous  title,  was  dismissed  with 
costs. —  Flood  V.  Bradley,  8  I.  Jur.  N.  S.  114. 

12.  Administration  refused  to  a  creditor  who 
had  cited  next-of-kin  to  accept  and  refuse, 
though  the  estate  was  insolvent,  and  consider- 
able delay  in  applying  for  a  grant  had  occurred 
on  the  part  of  the  next-of-kin ;  but  the  credi- 
tor was  allowed  his  costs  out  of  the  estate. — 
Forster  v.  Murphy,  8  I.  Jur.  N.  S.  135.    (P.) 
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1.  Administration  of  the  goods,  &c.f  of  a 
ftlo  de  se  granted  to  the  Crown's  nominee, 
though  there  was  a  wiil  appointing  executors. 
—In  re  lire's  Goods,  8  I.  Jur.  N.  S.  136.    (P.) 

2.  That  the  assets  consist  principally  of  a 
farm  which  requires  the  superintendence  of 
an  active  and  intelligent  farmer — Held,  no 
ground,  in  choosing  an  administrator,  for 
passing  over  the  intestate's  widow,  who  was 
advanced  in  life.  A  joint  grant  never  forced 
hy  the  Court.— iTeZ/v  v.  K..  8  I.  Jur.  N.  S.  137. 

8.  A  will,  on  its  face  rational,  was  made  hy 
a  person,  who  was  sworn  to  have  been  at  its 
date  of  unsound  mind,  and  who  was  soon 
afterwards  confined  as  a  lunatic  in  an  asylum, 
where  he  died. 

The  Court,  reciting  in  the  order  its  opinion 
of  the  invalidity  of  the  will,  granted  admin- 
istration as  in  case  of  intestacy,  to  one  of  the 
next-of-kin. — In  re  Goods  of  ticimes,  8  I.  Jur. 
N.  S.  169.    (P.) 

4.  The  wife  of  an  alien  can  dispose  by  will 
of  her  chattels  real  situated  in  the  United 
Kingdom,  as  a  /emme  sole ;  and  when  probate, 
limited  to  such  property  as  she  had  power  to 
dispose  of,  had  been  granted,  it  was  amended 
on  motion,  by  making  it  a  general  grant 
irrespective  of  the  power. — Goods  of  Chatau- 
viUard,  8  I.  Jur.  N.  S.  197.    (P.) 

6.  An  executor,  who,  before  the  20  &  21  Vic., 
c.  79,  had  renounced,  was  not  permitted  to 
retract  and  accept  a  grant  of  aoministration 
de  bonis  non  c.  t.  an.  Having  become  next-of- 
kin,  he  was  allowed  to  take  a  grant  in  that 
character. — Goods  of  Givens,  8  I.  Jur.  N.  S. 
197.    (P.) 

6.  A  notice  of  motion  is  required  for  a  con- 
ditional order  to  assign  an  administration 
bond. 

An  order  to  assign  refused,  when  the  two 
sureties  sought  to  be  made  liable  had  signed 
for  payment  and  as  a  matter  of  form,  but  had 
declined  to  act  when  the  officer  explained  to 
them  their  liability,  and  had  been  rejected  by 
him,  though  a  third  person  afterwards  signed 
the  bond,  and  administration  had  issued. — 
Russell  V.  i2.,  8  I.  Jur.  N.  S.  198.    (P.) 

7.  Deceased's  father  had  not  been  heard  of 
for  twenty-six  years,  and  was  believed  to  have 
died  long  since.  Deceased  died  recently. 
Administration  to  the  son's  goods  granted, 
without  extraction  of  a  grant  to  the  father. — 
In  re  Lindley's  Goods,  8  I.  Jur.  N.  S.  217.   (P.) 

8.  When  an  applicant  for  administration 
c.  t.  a.y  would  be  beneficially  entitled  to  the 
whole  assets  under  the  will,  if  valid,  made  in 
America,  and  proved  there  by  the  executors, 
who  gave  the  applicant  a  power  of  attorney 
to  take  the  grant;  and  would,  if  the  wiil 
were  invalid,  be  entitled  to  a  moiety,  the 
Court  required  justifying  security  for  only  one 
moiety. 

Deceased  had  originally  been  domiciled  in 


Ireland  ;  but  had,  as  was  alleged,  acquired  aa 
American  domicile,  and  had  returned  and  died 
here  in  itinere, 

Semble — He  never  lost  his  domicile  of  origin ; 
or,  if  he  did,  it  was  revived  by  his  return  to 
this  coqntry. — In  re  Sulliv<m*s  Goods,  8.  L  Jur. 
N.  S.  813.    (P.) 

9.  In  a  case  of  administration  on  presump- 
tion of  death,  it  is  unnecessary  to  negative  in 
the  affidavit  for  administration  the  existence 
of  the  persons  who,  if  alive,  would,  at  the  time 
of  the  deceased's  death,  have  had  interests 
prior  to  those  of  the  applicant,  if  he  is  unable 
so  to  negative  their  existence.  To  negatire  it 
at  the  time  of  swearing  the  affidavit  suffices. 
Grant  made  under  the  20  &  21  Frc,  c.  79,  s.  78. 
— /n  re  Shane's  Goods,  8  I.  Jar.  N.  S.  314.  (P.) 

10.  After  probate  issued,  assets  of  the 
testator  were  discovered  in  Scotland.  Held^ 
that  under  the  21  &  22  Ftc,  c.  56,  s.  14,  there 
might  be  written  on  the  probate  a  memoran- 
dum that,  at  the  death  of  the  testator,  his 
domicile  was  in  Ireland. — In  re  the  Goods  of 
i/adfcay,  10  L  Jur.  N.  S,  80.    (P.) 

11.  An  executor  having  renounced,  adminis- 
tration c.  t.  a.,  was  granted  to  a  residuary  le- 
gatee. Held,  that  the  grant  could  not  be 
impeached  on  the  ground  that  it  was  made 
in  terms  to  the  residuary  legatee  named  in 
the  will ;  the  residuary  legatee  not  being  spe- 
cifically named  in  that  exact  character,  but 
being  in  law  and  construction  residuary  lega- 
tee, and  the  grant  being  45  years  old. 

It  is  unnecessary  to  apply  to  revoke  a  grant 
which  has  expired  by  the  death  of  the  ad- 
ministrator. 

Charges  of  fabrication  and  fraud,  made  in 
a  petition,  failed.  It  was  dismissed  with  costs. 
—Stubber  v.  5.,  10 1.  Jur.  N.  S.  153.     {JP.) 

12.  In  1836  a  bachelor  went  to  Australia. 
He  corresponded  regularly  with  his  family 
until  1849 ;  but  for  the  next  fifteen  years  was 
not  heard  of.  His  father  died  intestate  in 
1853,  and  administration  was  taken  to  his 
goods.  Enquiries  for  the  son  had  not  been 
advertised  ;  but  a  person  in  Australia  made 
an  affidavit  rendering  it  almost  certain  that 
the  son  was  dead.  Under  the  20  &  21  Vic^  c 
79,  8.  78,  the  Court  granted  to  his  brother, 
one  of  the  next-of-kin,  administration  of  his 
goods,  without  requiring  the  publication  of 
advertisements,  the  father's  administrator 
consenting.— /a  re  Hamilton's  Goods,  10 1.  Jur. 
N.  S.  155.    (P.) 

13.  Administration  was  required  merely  to 
make  title  to  a  term  vested  in  the  deceased  as 
mortgagee.  There  were  no  other  tenants, 
and  most  of  the  next-of-kin  consented.  The 
Court  gave  a  grant  limited  to  the  premises 
comprised  in  the  term,  although  the  par^  was 
entitled  to  a  general  grant.  —  In  re  Jv curd's 
Goods,  10  I.  Jur.  N.  S.  180.    (P.) 

14.  A  creditor  obtained  administration  li- 
mited to  two  policies  of  insurance,  without 
the  will,  though  a  will  then  existed ;  but  the 
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widow,  who  had  it,  did  not  appear,  when  cited, 
or  lodge  the  will.  The  next-of-kin  also  were 
cited,  bat  did  not  appear.  There  werejno  other 
assets.— Costeflo  Y.EiUott,  10  L  Jar.  N.  S.  180. 

(P.) 

1.  Bequest  to  A.  of  a  residue  to  be  by  him 
disposed  of  in  such  pnblic  or  private  charities 
as  he  should  think  fit.  Setuble,  that  the  g^t 
is  void,  and  cannot  be  carried  out  either  in 
Ch.  or  by  the  Crown.  Therefore,  administra- 
tion c.  t.  a.  was  granted  to  the  next-of-kin,  as 
beneficially  entitled  to  the  residue;  A.  and 
the  executors  having  renounced. — Goods  of 
Burrowes,  10  I.  Jur.  N.  S.  277.    (P.) 

2.  The  mutual  will  of  a  domiciled  Hano- 
verian subject  and  his  wife,  not  attested,  hav- 
ing been  on  the  husband*s  death  duly  decreed 
for  in  the  proper  Court  in  Hanover,  this  Court 
granted  administration  of  his  goods,  with  a 
certified  translation  of  same,  to  the  nominee, 
under  a  power  of  attorney  from  the  widow, 
(no  executor  being  named,  and  there  being 
no  issue  save  a  minor),  who  was  by  the  Hano- 
verian law  the  party  entitled  in  her  own  right, 
and  as  the  minor's  guardian. — In  the  Goods  of 
Bdtzenstein,  11 1.  Jur.  N.  S.  60.    (P.) 

3.  It  is  not  ground  for  the  Court  pass- 
ing over  the  surviving  executor,  that  ne  is 
old,  and  in  embarrassed  circumstances,  and 
without  interest ;  but  the  gfant  was  ordered 
to  be  impounded  for  fourteen  days. — Watson 
V.  IF.,  11 1.  Jur.  N.  S.  811.    (P.) 

4.  A.,  an  officer  In  the  Bombay  Staff  Corps, 
being  in  England  on  leave,  left  his  lodgings 
in  London  on  Feb.  4,  1866,  in  a  cab,  with  his 
liiggage,  stating  to  the  landlady  that  he  was 
going  by  the  Irish  mail  train  to  Ireland,  where 
his  relations  resided.  He  was  never  after- 
wards heard  of ;  nor  could  any  news  be  ob- 
tained of  his  luggage,  though  advertisements 
had  been  published,  and  enquiries  made,  in 
every  quarter.  Held,  that  a  grant  of  admin- 
istration c.  t.  a.,  might  be  granted  to  his 
brother  on  giving  security,  and  in  the  renun- 
ciation of  the  executor  named  in  the  will, 
since  the  Court  could  not  dispense  with  jus- 
tifying security. — In  re  the  Goods  of  Mecretfy^ 
supposed  deceased,  111.  Jur.  N.  S.  81 1.    (P.) 

6.  The  Court  will  not  grant  administration 
to  the  goods  of  a  deceased  person  who  left 
surviving  several  children  and  next-of-kin, 
snpposea  to  be  dead ;  but  will  require  the  ap- 
plicant to  take  out  in  the  first  instance  a 
grant  to  one  of  such  children. — In  re  the  Goods 
of  GalUgan,  widow,  11 1.  Jur.  N.  S.  312.    (P.) 

6.  M.,  sole  next-of-kin  of  a  deceased  brother 
and  sister,  being  of  weak  mind,  and  advanced 
in  age,  a  commission  to  enquire  into  the  state 
of  her  mind  was  granted ;  but  was  directed 
not  to  Issue  until  further  order.  It  was  never 
acted  on.  An  order  In  Chancery  expressly  au- 
thorised her  to  manage  and  receive  the  Income 
of  the  property  of  the  deceased  brother  and 
sister. 

This  Court  refused  to  grant  to  her  nomi- 
nee letters  of  administration  limited  to  the 


Income  thereof  only,  and  during  her  [life  only, 
under  the  20  &  21  Ftc,  c.  79,  s.  78;  one  of 
the  persons  who,  if  M.  was  dead,  would  have 
been  her  next-of-kin,  opposing  the  motion. 
This  Court  directed,  however,. that  an  appli- 
cation to  the  Court  of  Ch.  should  be  made  to 
appoint  a  person  to  apply  for  administration. — 
Lawler  v.  Metcalf  11 1.  Jur.  N.  S.  379.  (P.) 


LXXn.»»  3.  Affidavits. 

7.  If  a  will  has  been  lodged  In  the  Principal 
Registry,  and  no  further  proceedings  taken 
thereon,  and  afterwards  a  party  desires  to 
have  It  transferred  to  the  District  Registry, 
to  prove  It  there ;  the  affidavit  on  which  the 
motion  is  grounded  should  state  that  no  pro- 
ceedings have  been  taken  to  prove  the  wlU  In 
the  Principal  Registry. — In  reDrcaaer,  5 1.  Jur. 
N.  S.  42.  (P.) 

8.  When  the  ptf.,  heir-at-law  of  deceased, 
resided  In  America,  and  knew  nothing  of  the 
case,  the  Court  allowed  his  solicitor  to  make 
and  file  an  affidavit  of  scripts. — Murrtw  v. 
MuUigan,  5  I.  Jur.  N.  S.  813.  (P.) 

9.  When  a  citation  to  accept  or  refuse  ad- 
ministration c.  t.  a.  has  Issued,  and  no  caveat 
has  been  lodged,  the  contentious  business 
begins  with  the  Issue  of  the  citation,  after 
which  all  affidavits,  &c.,  should  be  entitled  In 
the  cause,  and  not  In  the  goods  of  the  de- 
ceased.—/n  the  Goods  ofSpiBesy,  6  I.  Jur.  N. 
S.  168.  (P.) 


LXXn.»*  4.  Appeals. 

10.  Since  the  passing  of  the^  20  &  21  Vic., 
c.  79,  appeals  from  the  Court  of  Prerogative, 
standing  in  the  Court  of  Delegates,  are  trans- 
ferred to  the  Court  of  Probate. — Anderson  v. 
Preston,  3  I.  Jur.  N.  S.  188.  (P.) 

11.  When  notice  of  an  appeal  Is  lodged,  and 
no  further  step  taken  within  the  proper  time, 
the  party  in  whose  fayour  the  decision  has 
been  pronounced  may  elect  to  take  the  pro- 
bate in  a  District  Registry,  upon  making  the 
affidavit  rendered  necessary  by  the  50th  sec. 
of  the  Act.— Patrick  v.  P.,  8  I.  Jur.  N.  S.  303. 

(P.) 


LXXIl.**  6.  Appearance, 

12.  When  a  party  has  been  cited  under  the 
old  practice,  and  has  not  appeared,  the  Court 
will,  on  motion,  order  him  to  enter  an  appear- 
ance, and.  In  default,  will  permit  the  other 
party  to  proceed. — Armstrong  v,  Moore,  3  I. 
Jur.  N.  S.  204.  (P.) 

13.  A  next-of-kin  served  an  executor  with 
a  citation  to  accept  or  refuse  probate.  No 
appearance  was  entered  within  the  specified 
time ;  but  the  ptf .'s  solicitor  knew  that  the 
executor  was  preparing  the  papers  for  the 
purpose  of  taking  out  probate.  The  Court  set 
aside  a  side-bar  rule  entered  by  the  ptf.  that 
the  deft.'s  non-appearance  be  taken  as  a  re- 
nunciation.— Hoey  V.  Redmond,  7  I.  Jur.  N.  S. 
126.  (P.) 
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1.  The  20th  Rule,  of  April  1661,  does  not  ; 
apply  to  ca^es  of  pertonf  lodging  cai^eaU  "  in  i 
the  goods,**  who  are  not  by  interebt  entitled  to  ^ 
do  so.  In  fucb  ca*»e8  an  appearance  entered,  > 
accompanied  by  a  notice  in  the  terras  of  that 
rule,  and  the  cav*at,  will  be  §et  a>ide  with 
costs.— /^W/  T.  H.,  3  L  Jar.  N.  S.  40.  (P.) 


LXXn.»»  6.  Caveat. 

2.  An  execator  instituted  for  bis  testator's 
widow,  a  caveator,  a  Ruit  to  e6tabli»>h  the  will. 
Persons,  alleged  to  be  next-of-kin  and  heir- 
at-law  of  the  testator,  were  cited.  Bt  comment 
a  verdict  e8tabIi•^hin^  the  will  wa«  taken. 

The  present  def to.  knew  of  the  former  trial ; 
had  l>een  in  Court  during  part  of  it ;  but  had 
not  been  cited.  They  were  not  parties  to  the 
consent,  of  which  thev  remainea  unaware  till 
after  the  verdict.  Before  probate  issued,  they, 
as  next-of-kin.  lodjred  a  cartat.  Ihld^  that 
they  were  not  bound  by  the  verdict. — David- 
ton  V.  Woodt,  7  I.  Jut.  N.  8.  307.  (P.) 

3.  A  caveat,  lodged  by  a  person  who  had  not 
a  right  to  prevent  the  issue  of  a  grant  of  ad- 
mini<*tration,  dismit^sed  with  co5t«. — Flood  v. 
BradUy,  8  L  Jur.  N.  S.  114.  (P.) 


LXXIL^*  7.  Citation, 

a.  Generally. 

b.  When  Proper  or  Neceuary. 


LXXIL**  7.  a.  Generally. 

4.  When  a  party  would  be  bound  by  a  cita- 
tion, the  Court  will  allow  it  to  be  served  on 
hlra  out  of  its  jurisdiction,  but  merely  for  the 
purpose  of  giving  him  notice. — In  re  Joseph 
Rogers,  4  L  Jur.  N.  8.  77.  (P.) 

6.  A  testator's  heir-at-law  was  a  lunatic, 
though  not  BO  fonnd  by  Inquisition ;  and  waa 
an  inmate  of  an  asylum.  It  was  desired  to 
prove  the  will  in  solemn  form.  The  Court, 
naving  ordered  service  of  a  citation  on  the 
heir-at-law  himself,  as  well  as  on  his  mother 
and  the  keeper  of  the  asylum,  permitted  the 
case  to  go  to  trial ;  the  order  for  trial,  and  all 
further  orders  and  notices,  being  ser^-ed  in 
the  same  way  as  the  citation. — Mas$y  v.  Penne- 
father,  7  I.  Jur.  N.  S.  205.  (P.) 

6.  When  a  citation,  which  had  been  served 
abroad,  was,  on  ita  return  voyage,  rendered 
illegible  bv  shipwreck  and  salt  water,  but  the 
affidavit  of  service  waa  forthcoming,  and  also 
the  praecipe  for  the  citation,  the  Court  ordered 
a  duplicate  to  issue  and  to  be  filed  in  the 
office,  instead  of  the  original. — Robinsonr,  Ince, 
8  I.  Jur.  N.  8.  62.  (P.) 

7.  Service  of  a  citation,  on  a  minor's  father 
or  proper  gnardian,  is  valid,  and  will  bind  the 
minor.— ite%  v.  Dunbar,  10  I.  Jur.  N.  8.  161. 
(P.) 


from  the  litigation,  neglected  to  deliver  the 
issue  within  the  time  limited  by  the  39th  Bole. 
The  Court  refused  to  allow  the  deft,  to  pro- 
ceed in  the  cau««  without  citing  the  other 
next-of-kin.— 0*A"«/r«  r.  Hughes,  3  L  Jur.  N. 
S.  304.     (P.) 

9.  When  an  execntor  has  warned  a  caveat 
filed  by  a  next-of-kin,  who  has  appeared,  he 
is  entitled  then  to  an  order  giving  leave  to 
cite  the  heir-at-law. — \^Coplestone  v.  yichoias 
33  L.  J.,  Pr.,  67,  con*^idered.]-— /a  the  Goods  of 
Loftus,  9  L  Jur.  N.  8.  97.    (P.) 

10.  When  the  heir-at-law  of  the  deceased  is 
also  a  next-of-kin,  and  it  is  desired  to  bind 
him  by  the  proceedings  as  to  the  real  estate, 
it  is  proper  to  apply  to  the  Court  for  an  order 
to  allow  him  to  be  cited. — In  the  Goods  of 
Rankin,  9  L  Jur.  N.  8.  38.     (P.) 

11.  When  a  suit  was  pending  at  the  suit  of 
the  executor  in  a  will  to  establish  it,  and  the 
validity  of  the  residuary  and  executorial 
clauses  was  disputed  by  one  of  the  legatees, 
the  Court  directed  a  motion  to  fix  the  mode 
of  trial  to  stand  over,  to  allow  time  for  such 
legatee  to  cite  the  legatees  in  a  former  will 
lodged  in  the  registry,  to  see  proceedings,  in 
order  to  bind  them. — Kelly  v.  Dunbar,  9  L 
Jur.  N.  8.  383.    (P.) 


LXXn.**  7.  b.  When  Proper  or  Necessary, 

8.  A  si^it  was  Instituted  by  one  of  several 
next-of-kin.    The  ptf.,  wishing  to  withdraw 


LXXn.»»  8.  CosU. 

12.  The  Court  will  not  establish,  as  a  general 
rule,  that  the  security  to  be  given  for  costs 
shall  not  exceed  a  particular  sum.  The  special 
circumstances  of  each  case  must  be  enquired 
into. 

Semble — In  inexpensive  cases,  £100  may  be 
sufficient  security. — O^Keeffe  v.  Hughes,  8  I. 
Jur.  N.  8.  204.    (P.) 

18.  A  next-of-kin,  who  enters  a  caveat,  and 
merely  cross-examines  the  witnesses  at  the 
other  side,  is  entitled  to  an  indemnity  against 
costs ;  but,  if  he  or  she  goes  into  a  separate 
case,  and  makes  charges  against  the  opposite 
party,  and  fails  to  establish  those  charges,  it 
is  at  the  peril  of  costs. — Kenny  v.  K.,  8  L  Jar. 
N.  8.  862.    (R.) 

14.  The  next-of-kin  of  a  testator,  although 
unsuccessful  in  disputing  his  will,  may  obtain 
their  costs  out  of  the  estate,  if  the  Judge  be 
of  opinion  that  they  were  justified  in  dis- 
puting it  by  reason  of  circumstances  of  a  sus- 
picious character  appearing  in  the  case. — 
Carberry  r.  Healy,  4  I.  Jur.  N.  8.  804.    (P.) 

16.  Semble — When  newly-acquired  evidence 
iBupports  the  deft.'s  case,  the  Court  will  not, 
after  verdict,  take  it  into  consideration  in 
deciding  the  question  of  costs. — Crozier  v. 
Philpott,  6  I.  Jur.  N.  8.  292.    (P.) 

16.  The  sheriff  is  not  entitled  to  a  fee  of 
£8.  8s.  for  summoning  a  special  jury  for  a 
trial  in  this  Court;  and,  having  been  paid 
that  fee  under  protest  by  the  ptf.'s  attorney. 
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was  ordered  to  refond  £2.  28.,  with  costs. — 
Richardson  v.  -R.,  6  I.  Jur.  N.  S.  247.    (P.) 

1.  A  final  decree  ordered  each  partj  to  bear 
his  own  costs.  The  short-hand  writer,  who 
had,  by  the  Judge's  direction,  taken  notes  of 
the  evidence,  was  held  entitled  to  an  order 
for  payment  of  one  moiety  of  his  fees  by  the 
ptf.— ire%  V.  K^  7  I.  Jur.  N.  S.  126.    (P.) 

2.  The  costs  of  provine  a  will  in  the  com- 
mon  form  are  always  paid  out  of  the  residue, 
and  should  not  be  cnarged  on  a  legatee. — 
Nugent  v.  N,,  8  I.  Jur.  N.  S.  62.    (P.) 

8.  A  testatrix,  being  in  extremis,  and  of 
doubtful  capacity,  the  drawer  of  the  will 
gathered  her  intentions  from  previous  decla- 
rations, and  introduced  into  the  will  words  in 
favour  of  himself  and  his  wife.  These  words 
were  omitted  from  the  will,  the  Court  not 
being  satisfied  that  the  testatrix  understood 
their  meaning,  or  intended  that  they  should 
be  inserted. 

The  drawer  destroyed  that  will  which, 
nevertheless,  the  jury  found  to  be  valid.  It 
contained  a  clause  of  revocation.  To  it  an 
executor  and  express  trustee  for  charities  in 
a  former  will  pleaded  undue  execution  and 
want  of  capacity.  Held,  that  he  was  justified 
in  pleading  thus,  and  he  was  allowed  his  costs. 

As  a  general  rule,  intervenients  do  not  get 
their  costs ;  but  when  the  Att.-Gren.  intervenes 
as  a  necessary  party  his  costs  will  be  allowed. 
Daly  V.  Burke,  8  I.  Jur.  N.  S.  78.    (P.) 

4.  In  a  suit  between  a  residuary  legatee  in 
a  will  (there  being  no  executor  named  in  it) 
and  the  next-of-kin,  touching  the  validity  of 
that  wU],  when,  after  a  plea  filed  by  the  next- 
of-kin,  the  parties  consented  that  the  pro- 
ceedings should  cease,  and  the  ptf.  (the  resi- 
duary legatee)  should  have  his  costs  in  the 
cause  out  of  the  estate,  and  the  def ts.  should 
pay  their  own  costs,  the  Court  refused  to 
make  that  consent  a  rule  of  Court  as  regarded 
the  costs. — Smith  y.  Bnmker,  9  L  Jur.  N.  S. 
88.    (P.) 

6.  When  final  judgment  is  postponed  after 
argument,  additional  Court  fees  on  the  day  of 
the  delivering  of  judgment  are  necessary ;  and 
also  refreshers  to  counsel. — Gamble  v.  Robin' 
son,  9  I.  Jur.  N.  S.  66.    (P.) 

6.  5em6/0— The  Court  of  Q.  Sessions  has 
not  a  discretion  as  to  costs  in  cases  sent  there 
by  this  Court ;  but  must  award  costs  accord- 
ing to  the  Civil-bill  Act,  to  the  successful 
party.  The  Probate  Court  will  not  give  ad- 
ditional costs  beyond  what  the  Chairman  had 

i'urisdiction  to  award. — Flinn  v.  F^  9. 1.  Jur. 
^.  S.888.    (P.) 

7.  A  legatee  under  a  will  disputed  the  due 
execution  of  a  later  will,  of  which  the  water- 
mark showed  that  it  had  been  antedated.  He 
was  allowed  his  costs,  though  the  later  will 
was  established. — Cowan  y,  Rankin,  10 1.  Jur. 
N.  8.88.    (P.) 


8.  A  legatee,  being  also  next-of-kin,  im- 
peaching, as  legatee,  a  later  will,  because  of 
want  of  capacity,  or  undue  influence,  if  he 
fails,  is  generally  liable  to  costs. 

Next-of-kin  are  more  favoured  regarding 
costs.  Three  wills,  differing  materlaUy  from 
each  other,  were  written  within  four  days. 
The  latest  will  was  established ;  but  the  next- 
of-kin,  who  had  intervened,  got  his  costs. — 
DoyU  V.  Leary,  10  I.  Jur.  N.  S.  68.    (P.) 

9.  When  a  deft,  as  next-of-kin  has  pleaded 
undue  influence,  with  other  pleas,  and  with- 
drawn them  promptly  on  finding  that  they 
could  not  be  sustained,  the  Court  will  not 
Impose  costs  on  him. — Irwin  v.  Blakeley,  11 1. 
Jur.N.  a  178.    (P.) 


LXXn.**  9.  Judgment. 

10.  In  order  to  obtain  final  judgment  in  a 
cause,  commenced  to  be  heard  in  Vacation 
and  concluded  in  Term,  the  party  who  got 
the  verdict  must  apply  to  the  Judge  to  limit 
a  time  within  which  the  other  party  shall,  if 
he  thinks  fit,  move  to  set  the  verdict  aside, 
pursuant  to  the  power  reserved  in  the  86th 
Rule  (Contentious). — Moloney  y,  Casey,  81.  Jur. 
N.  8. 184.    (P.) 


LXXn.**  10.  Jury. 

11.  A  motion  for  a  special  juir  sh6uld  not 
be  made  until  a  replication  has  been  filed  to 
the  plea  alleging  a  will.— Porjte  y.  Sinnott,  4 
I.  Jur.  N.  8.  214.    (P.) 

12.  The  Court  will  not  order  a  special  jury 
to  be  struck  according  to  the  old  system, 
unless  an  afSdavit  be  filed  showing  the  neces- 
sity for  doing  so. —  Woods  t.  Murphy,  11  I. 
Jur.N.  8.  61.    (P.) 


LXXn.*^  11.  Notice. 

18.  If  a  party  desires  to  serve  a  notice  of 
motion  out  of  Term,  he  must  apply  to  the 
Court  for  liberty  to  do  so,  on  an  affidavit 
stating  the  pressing  circumstances  which  ne- 
cessitate the  motion. — Pilsworth  y.  Nash  St 
Abfan,  4  L  Jur.  N.  8.  78.    (P.) 

14.  To  a  plea  denying  that  A  had  died  in- 
testate, and  propounding  a  will,  ptf.,  without 
serving  notice,  moved  for  leave  to  file  special 
replications.  Held,  that  deft,  should  be  served 
with  two  clear  days'  notice  of  the  motion. — 
i/ee*  V.  If.,  6 1.  Jur.  N.  8.  42.    (P.)    . 

16.  The  Court  will  only  give  a  conditional 
order  to  assign  an  administration  bond  to  be 
put  In  suit  against  sureties,  unless  notice  of 
motion  has  been  given. — In  the  Goods  of  De 
Morin,  7  I.  Jur.  N.  8.  206.    (P.) 

16.  Parties  going  to  trial  must  give,  under 
the  44th  Rule  (Contentious),  regular  notice, 
besides  the  eight-day  notice  given  under  the 
40th  Rule ;  which  latter  notice  was  considered 
sufficient  notice  of  triaL — Crossly  r,  Andrews, 
8  L  Jur.  N.  8.  186.    (P.) 
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1.  Notice  U  requisite  of  a  motion  for  a  con- 
ditional order  to  anbign  an  administration 
bond.— Russell  v.  R.,  8  I.  Jur.  N.  S.  VJ6.    (P.) 

2.  When  by  leave  of  the  Court  an  heir  and 
devisees  are  cited  in  a  camic  in  which  plead- 
ings have  been  filed,  there  should  be  given 
with  the  citation  a  notice,  stating  that  pro- 
ceedings in  the  cause  would  be  suspended  for 
ten  days,  so  as  to  allow  the  cited  parties  to 
intervene. — Parke  t.  Flinn,  8  I.  Jur.  N.  S.  314. 

8.  The  notice  to  be  given  under  the  46th  G. 
R.  of  1805,  that  deft,  intends  only  to  cross- 
examine  the  witnesses  produced  by  ptf.,  ap- 
plies to  cases  in  which,  besides  the  plea  of 
undue  execution,  want  of  capacity  and  undue 
influence  have  been  pleaded. 

The  cause,  being  heard  before  the  Court, 
his  Lordship  decreed  for  thejwill,  and  excused 
the  deft,  from  costs,  being  of  opinion  that  the 
Rule  applied  to  sucli  cases. — murphy  v.  3/.,  10 
I.  Jur.  N.  S.  154.    (P.) 

4.  It  Is  necessary  to  give  notice  of  a  motion 
for  leave  to  file  a  suggestion  of  the  death  of 
a  ptf.  who  was  named  sole  executor  in  the 
will  in  dispute,  and  administration  to  whose 

Soods  had   been  granted  to  the  applicant. — 
VCarthy  v.  Matthews,  11  I.  Jur.  N.  S.   120. 
(P.) 


LXXn.»*  12.  Parties, 

6.  Parties  cited  in  a  cause,  instituted  to 
ascertain  the  validity  of  a  will,  cannot  therein 
plead  and  allege  a  prior  paper-writing  as  the 
fast  will  of  the  deceased. — Curtis  v.  C,  4  I. 
Jur.  N.  S.  248.    (P.) 

6.  Semhle — To  administration  suits  brought 
by  married  women,  their  husbands  should  be 
parties. — In  re  Mahony^s  Goods,  7. 1.  Jur.  N.  S. 
107.    (P.) 

7.  In  testamentary  causes  the  husband  of 
A  ptf.  propounding  a  will  should  be  Joined 
as  a  co-ptf. —  Gamble  v.  Williams,  8  I.  jTur.  N. 
8.  159.    (P.) 

8.  In  case  of  the  death  pending  suit  of  a 
deft,  the  Court  will  not,  within  fourteen  days 
from  his  death,  allow  a  citation  to  issue,  on 
behalf  of  the  ptf.,  to  deft.*8  next-of-kin,  to 
accept  or  refuse  letters  of  administration. — 
Norton  r.  Casaf,  9  I.  Jur.  N.  S.  888.    (P.) 

9.  An  intenrenient,  who  has  appeared  to  a 
citation  to  see  proceedings,  but  has  not 
pleaded,  is  not  entitled  at  the  hearing  to 
cross-examine  witnesses  or  address  the  jury. 

An  application  made  on  his  behalf  at  the 
hearing,  for  liberty  to  plead  want  of  capacity 
and  undue  influence,  was  refused. — Kelly  t. 
Dunbar,  10  I.  Jur.  N.  S.  16.    (P.) 

10.  When  a  deft  diet  after  plea  pleaded,  the 
ptf.,  who  desires  to  proceed,  may  file  a  sug- 
gestion stating  the  deft.'s  death,  and  the  grant 


of  administration  to  his  goods. — Casey  v.  C, 
101.  Jur.  N.  S.  58.     (P.) 

11.  When  the  interest  of  an  alleged  next-of- 
kin  is  disputed  on  the  ground  of  the  illegiti- 
macy of  his  ancestor,  the  objecting  party  may 
re<|uire  the  next-of-kin  to  tile  a  pleading  set- 
ting out  his  kindred ;  and  the  Court  will  direct 
him  to  do  so. — Eastwood  v.  E,,  11  I.  Jur.  N.  S. 
310.     (P.) 


LXXn.**  13.  Petition. 

12.  Objections  to  the  interest  of  careatort 
should  be  raised  by  petition ;  and  not,  as  in 
the  Prerogative  Court,  by  peremptory  excep- 
tion.— Davidson  v.  Woods,  7  L  Jur.  N.  S.  202. 

(P.) 

13.  Ptf.  propounded  a  will,  and  got  an  order 
that  either  party  be  at  liberty  to  set  down 
the  cause  for  hearing ;  but  did  not  pay  the 
duty,  and  declined  to  act  on  the  order.  There- 
upon deft,  moved  to  dismiss  the  petition,  and 
condemn  the  will.  Held,  an  irregular  motion. 
The  deft.'s  proper  course  is,  to  pay  the  duty, 
take  out  a  copy  of  the  order,  and  set  down 
the  cause. — Goslin  v.  C,  7  I.  Jur.  N.  S.  306. 

(P) 

14.  A  party,  alleging  himself  to  be  next-of- 
kin,  questioned  the  legitimacy  of  a  person  re- 
presented as  the  father  of  an  alleged  next-of- 
kin.  The  practice  is  to  raise  such  a  question 
by  petition  and  aflidavit ;  and,  if  either  party 
asks  for  an  issue,  to  direct  an  issue  to  a  jurj 
on  that  point — Davidson  v.  Woods,  8  L  Jur. 
N.  S.  40.    (P.) 

15.  In  cases  in  which  the  facts  are  peculiar, 
it  is  proper  to  adopt  a  petition  in  order  to 
have  a  caveat,  appearance,  and  plea  set  aside. 

The  costs  of  proving  a  will  in  the  common 
form  are  always  paid  out  of  the  residue,  and 
should  not  be  charged  on  a  legatee. — Nugent 
y.  N,  8  I.  Jur.  S.  52.    (P.) 

16.  Semhle — A  petition,  by  way  of  peremptory 
exception,  in  an  interest  suit,  is  irregular. 
Being  wrongly  intituled,  it  was  dismissed 
with  costs. — Mood  v.  Bradley,  8  I.  Jur.  N.  S. 
114.    (P.) 

17.  To  have  an  administrator  ^ncfen/e /ite 
appointed,  it  Is  not  necessary  to  present  a 
petition.  A  motion  grounded  on  affidavit  suf- 
fices.—Fiwi  y.  Gorman,  8 1.  Jur.  N.  S.  217.  (P.) 

18.  In  interest  cases,  when  the  kindred  of 
either  party  is  disputed,  the  question  should 
be  raised  by  petition,  by  way  of  peremptory 
exception,  and  not  by  aJSdavit. — Corcoran  r. 
Duggan,  9  I.  Jur.  N.  S.  17.    (P.) 

19.  In  cases  by  petition,  questioning  the 
legitimacy  of  a  person  who  had  taken  out  let- 
ters of  administration  as  a  next-of-kin,  the 
proper,  course  is,  when  an  answering  affidavit 
has  been  filed  and  an  issue  raised,  to  apply  to 
the  Court  for  its  directions  as  to  the  mode  of 
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trial  of  that  issae,  and  not  to  file  affidavits. — 
Cannm  v.  M'Intyre,  9  I.  Jur.  N.  S.  388.    (P.) 

I.  Charges  of  fabrication  and  frand,  made 
in  a  petition,  having  failed — Held^  that  it 
should  be  dismissed  with  costs. — Stulfbar  v.  S., 
10  I.  Jut.  N.  S.  163.    (P.) 


LXXn.**  14.  PletuHngSy  Defences,  Issues, 

2.  Fonn  of  issae  when  the  entire  will  is  im- 
peached on  the  ground  that  the  testator  was 
not  of  sane  mind;  particular  devises  being 
also  impeached  on  special  grounds. — Lord 
GuUkanore  v.  O'Grady,  2  Jon.  &  L.  210.    (C.) 

3.  The  deft.,  in  answer  to  the  ptf .'s  declara- 
tion, which  relied  upon  a  document  said  to 
be  the  last  will  of  the  deceased,  pleaded  a 
prior  will,  and  alleged  that  it  had  been  de- 
stroyed by  the  ptf .  Pleadings  hdd  insufficient, 
the  deft,  not  havinjoc  stated  his  case  fully  on 
the  face  of  them. — Connolhf  v.  TVevan,  8  I.  Jur. 
N.  S.303.    (P.) 

4.  It  is  only  in  those  cases  which  are  to  be 
tried  before  the  Judge  and  a  jury  that  it  is 
necessary  to  settle  any  issues. — ConnoUy  v. 
Teevan,  8  I.  Jur.  N.  S.  350.    (P.) 

5.  When  there  are  several  defts.  who  rely 
upon  the  same  defence,  and  who  appear  by 
separate  counsel  and  attorneys,  the  Court  will 
compel  them  to  consolidate  their  defences; 
and  to  appear  by  one  set  of  counsel  at  the 
trial. — Benson  v.  Derrig,  3  I.  Jur.  N.  S.  351. 

6.  Whenever  a  plea  alleges  a  will,  the  ptf. 
must  file  a  replication.— /n  re  Martin,  4  I.  Jur. 
N.  S.  214.    (P.) 

7.  When  several  defts.  appear  by  the  same 
attorney,  and  severally  file  similar  defences, 
the  Court  will  order  them  to  consolidate  their 
defences,  to  save  expense. — Campbell  v.i2o6in- 
jon,  4  I.  Jur.  N.  S.  270.  (P.) 

8.  Except  by  consent,  the  Court  will  not 
order,  when  only  one  will  is  alleged  by  the 
ptf.,  the  validity  of  other  wills  to  be  tried 
at  the  same  time. — Campbell  v.  Pepper,  5  I. 
Jur.,  N.  S.  318.    (P.) 

9.  The  Court  will  not  send  to  a  jury  an 
issue  touching  the  validity  of  a  will  which 
has  not  been  formally  pleaded,  unless  some 
party  interested  under  it  alleges  it  in  a  dis- 
tinct pleading. — Kieman  v.  K.,  6  I.  Jur.  N.  8. 
46.    (P.) 

10.  A  plea,  that  no  instructions  were  given 
by  the  testator  to  the  drawer  of  his  will  to 
include  therein  a  certain  property,  is  bad. — 
/2atty  V.  Potts,  6  I.  Jur.  N.  S.  168.    (P.) 

11.  A  will  and  codicil,  propounded  by  differ- 
ent parties,  were  respectively  impeached  in 


the  pleadings.  Held,  unnecessarv  to  have  se- 
parate issues  touching  the  validity  of  each. 
The  proper  issue  is.  Whether  the  will  and 
codicil  together  are,  or  is  either  and  which 
of  them,  the  last  will,  &c. — O'Connor  v.  Her- 
bert, 7  I.  Jur.  N.  S.  125.    (P.) 

12.  A  plea,  alleging  that  a  testamentary  in- 
strument incorporates  another  testamentary 
instrument,  need  not,  if  they  are  lodged  in  the 
registry,  set  out  the  passage  of  the  will  or 
codicil  relied  on  as  constituting  the  incor- 
poration; but  the  instruments  must  be  spe- 
cially referred  to  in  the  plea  as  being  then 
lodged  in  the  registry,  and  thereby  their  con- 
tents will  be  considered  as  if  fully  set  out  in 
the  pleadings. — Bell  v.  TheAtt.-Gen.,  7 1.  Jur. 
N.  8.127.    (P.) 

13.  Several  earlier  wills  of  a  deceased  per- 
son, not  propounded  by  any  party,  cannot, 
except  by  consent,  be  put  in  issue  in  a  suit 
by  an  executor  to  establish  a  later  will ;  nor 
can  the  next-of-kin,  by  a  citation  on  the 
interested  parties,  oblige  them  to  litigate  such 
wills  in  that  suit. — Bradley  v.  Reilbf,  8  I.  Jur. 
N.  8.  135.    (P.) 

14.  At  the  hearing,  the  Court  will  allow  the 
pleadings  to  be  amended,  by  filing  a  further 

5 lea  to  meet  the  evidence. — Gumley  v.  G,,  8  I. 
ur.  N.  8.  198.    (P.) 

15.  In  a  suit  to  establish  the  contents  of 
a  lost  will,  the  contents  must  be  set  out  in  an 
affidavit,  or  a  copv  lodged  in  the  registry,  and 
referred  to  in  the  declaration.  A  record, 
made  up  in  the  ordinary  form,  applicable 
to  an  existing  will,  was  at  the  hearing  or- 
dered to  be  amended  accordingly. — Connor  v. 
M'Geitigan,  8  I.  Jur.  N.  8.  838.    (P.) 

16.  Several  parties  propounded  different 
wills,  each  of  which  was  impeached,  because 
of  the  exercise  of  undue  influence  by  persons 
different  as  regarded  each  will.  The  Court 
ordered  the  issue  to  be  confined  at  the  trial 
to  the  validity  of  the  will  latest  in  date. — 
Gamble  v.  Robinson,  8  I.  Jur.  N.  8.  373.    (P.) 

17.  A  partv  impeaching  a  propounded  will 
cannot,  in  addition  to  pleas  objecting  to  its 
validity,  plead  a  further  plea  propounding  a 
former  will,  though  intended  to  be  used  only 
in  case  any  intervenient  should  propound  an 
intermediate  wiU. 

A  legatee,  who  is  next-of-kin,  impeachinff 
as  legatee  a  later  will,  because  of  want  oi 
capacity  or  undue  influence ;  but  failing,  is 
in  general  liable  to  costs. 

Next-of-kin  are  more  favoured  regarding 
costs.  Three  wills,  differing  materially  from 
each  other,  were  written  within  four  days. 
The  latest  will  was  established ;  but  the  next- 
of-kin,  who  had  intervened,  got  his  costs. — 
Doyk  V.  Leary,  10  I.  Jur.  N.  S.  58.    (P.) 

18.  An  executor  and  residuanr  legatee  pro- 
pounded a  will,  of  which  thff  defts.  impeached 
only  the  residuary  and  executorial  clauses. 
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A  minor  interyenient,  a  legatee  In  a  former 
will,  being  cited  to  see  proceedings,  appeared 
by  solicitor,  but  did  not  plead.  At  the  trial, 
a  verdict  was,  by  consent,  taken  in  favour  of 
the  will,  except  the  residuary  and  executorial 
clauses.  The  jury  exprtssed  a  strong  opinion 
against  the  whole  will.  A  curator  was  ap- 
pointed for  the  minor ;  and  the  Court,  on 
the  curator's  motion,  set  aside  the  verdict, 
as  to  the  rest  of  the  will,  and  directed  a  new 
trial  on  terms. 

The  issue  at  the  trial  was,  whether  the 
paper  writing,  dated  the  4th  Nov.  18(;3,  or 
any  and  what  part  of  it,  was  the  last  will 
of  the  deceased  ?  //eW,  that  the  issue  should 
have  been  amended,  by  confining  it  to  the 
residuary  and  executorial  clauses. 

That  a  verdict  had  by  consent  cannot  be 
set  aside  on  the  ground  of  being  against 
evidence. 

That  service  of  a  citation  on  a  minor's 
father  or  proper  guardian  is  valid,  and  will 
bind  the  minor. — Kelly  v.  Dunbar,  10  I.  Jur. 
N.  S.  151.    CP.) 

1.  A  declaration  alleged  a  will.  The  plea 
alleged  nndue  execution,  incapacity,  and  un- 
due influence,  and  averred  that  the  will  was 
not  the  last  will  of  the  deceased,  for  that  he 
made  his  last  will,  &c.  (alleging  a  former  will). 
Held^  a  good  plea,  provided  that  the  former 
will  be  alleged  with  the  same  formalities  as 
are  re<iuired  in  a  declaration. — Berry  v.  UillaSy 
III.  Jur.  N.  S.  119.     (P.) 

2.  The  ptf,  was  executor  of  a  testator,  who 
had  propounded  a  will  in  which  he  was  named 
executor  and  principal  legatee.  The  inter- 
venient  propounded  a  former  will,  which  ap- 

f»ointed  the  same  executor,  and  principal 
egatee;  but  made  the  intervenient  also  legatee. 
The  deft,  impeached  both  wills,  for  forgery, 
and  undue  execution ;  and  the  last  for  want 
of  capacity  and  nndue  Influence.  Different 
persons  witnessed  the  wills.  Held,  that  an 
issue  touching  both  wills  should  go  to  the 
jury. — MvUarkey  v.  Mathews,  11  I.  Jur.  N.  S. 
220.     (P.) 

LXXII.**  15.  Sealing :  Re-sealing. 

3.  Testamentary  papers  executed  by  one 
who,  domiciled  in  Scotland,  died  before  the 
20  &  21  Fee,  c.  66,  came  into  operation,  there 
being  assets  in  Ireland,  may,  if  confirmed  in 
Scotland,  be  proved  here — the  clause  about 
resealing  the  confirmation  being  inapplicable. 
— /n  Oag's  Goods,  8  I.  Jur.  N.  S.  184,  (P.) 

A\  When  a  Scotch  confirmation  omitted  by 
mistake  to  state  that  the  Inventory  Included 
in  it,  as  it  did,  property  in  Ireland,  the  Court 
refused  to  permit  it  to  be  re-sealed  in  Ireland. 
— In  Goods  of  Murray,  11  I.  Jur.  N.  S.   140. 

CP.) 


an  Assistant-Barrister,  the  Court  will  transfer 
it  to  him,  and  will  order  the  orig:inal  will  to 
be  transferred  to  the  Clerk  of  the  Peace  of 
the  county  to  which  the  cause  is  transferred, 
if  there  be  no  District  Registrar  for  that 
county.— /n  re  Plant,  4  I.  Jur.  N.  S.  123.    (P.) 

G.  A  motion,  to  transfer  a  suit  commenced 
in  the  Court  of  Probate  to  the  jurisdiction  of 
the  Assistant-Barrister,  who,  under  the  terms 
of  the  Act,  would  have  had  jurisdiction  oTcr 
the  case  if  it  had  not  been  commenced  in  the 
Probate  Court,  should  be  made  on  notice  to 
the  opposite  party. — In  re  O'DonneU,  4  L  Jur. 
N.  S.  a^)3.    (P.) 

7.  When  assets  give  the  Court  of  Q.  Sessions 
jurisdiction,  the  Court  of  Probate  will  order 
(unless  under  special  circumstances)  the  case 
to  be  tried  there,  not  giving  an  option  to  the 
parties  to  try  it  before  this  Court. — Barry  r. 
Milligan,  6  I.  Jur.  N.  S.  292.     (P.) 

8.  On  consent,  a  case,  in  which  a  creditor 
of  the  testator  propounded  a  litigated  will, 
was  sent  to  the  Sessions. 

QjuLare — Can  a  creditor  be  allowed,  except 
upon  consent,  to  propound  and  ligitate  a  will? 
—Devlin  v.  McCarthy,  8  I.  Jur.  N.  S.  159.  (P.) 


LXXII.**  16,  Suits,  Transfer  of,  to  A  instant- 
Barrister. 

5.    If  it  appears  from  an  affidavit  that  a 
contentious  suit  is  within  the  jurisdiction  of 


LXXn.*»  17.   Tnal,New, 

9.  Verdict  against  an  alleged  will.  Con- 
ditional order  for  a  new  trial  refused,  the 
evidence  being  conclusive  that  undue  influ- 
ence had  been  practised  on  the  testator  by 
the  person  chiefly  benefitted,  who  was  most 
active  in  directing  the  preparation  of  the  will 
and  in  preparing  it. 

No  part  of  the  will  in  favour  of  other  persons 
was  allowed  to  stand,  nor  was  the  appoint- 
ment of  an  executor. 

Degree  of  proof  necessary  when  the  case  is 
suspicious. — Moloney  v.  Casey,  8  L  Jur.  N.  S. 
156.    (P.) 

10.  When  an  important  witness  in  the  case, 
who  had  ample  opportunities  of  knowing  the 
capacity  and  testamentary  intentions  of  the 
testator,  and  had  written  letters  at  the  time 
to  the  deft,  detailing  the  facts,  not  consistently 
with  the  evidence  which  he  gave  at  the  trial, 
the  Judge  directed  the  jury  not  to  be  content 
with  only  striking  out  his  evidence  if  they 
disbelieved  it;  but  that  it  reflected  on  the 
entire  case  of  the  deft.  Held,  a  correct  direc- 
tion. 

When  there  is  no  allegation  of  surprise, 
mistake,  accident,  or  newly-discovered  evi- 
dence, a  new  trial  is  not  considered  requisite, 
even  when  the  title  to  an  inheritance  is  in- 
volved.—(>»/>6€^  V.  C.,  9  I.  Jur.  N.  S.  39.  (P.) 

11.  A  verdict  had,  by  consent,  cannot  be  set 
aside  on  the  ground  of  being  against  evidence. 
—Kelly  Y  Dunbar,  10  I.  Jur.  N.  S.  161.    (P.) 


LXXn.**  18.   Venue,  Changing  the, 

12.  On  an  affidavit  stating  the  great  age  and 
infirmity  of  some  of  the  witnesses,  and  that  their 
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remoyal  from  Sligo  to  Dablin  might  prore 
fatal  to  them,  the  Coart  ordered  the  renae  to 
be  changed  to  the  county  of  Sligo. — Benson  r. 
2>cmV,  3  I.  Jur.  N.  S.  350.    (P.) 

1.  The  Court  will  require  a  stronger  case  to 
be  made  for  changing  the  venue  from  Dublin 
than  the  Common  Law  Courts  require;  be- 
cause, prima  /cu:iey  all  Probate  cases  should 
be  tried  before  the  Court  specially  created  for 
ihenL—Fowkr  y.  Connoliy,  3  L  Jur.  N.  S.  352. 

(P.) 

2.  It  appeared  likely  that  persons  really 
interested  in  the  litigation  would,  from  their 
position  and  influence,  occasion  a  disagreement 
among  the  jury  at  the  Assizes.  They  had  put 
forward  as  a  deft,  an  uninterested  person. 
The  Court  refused  to  send  the  case  for  trial 
at  the  Assizes,  though  all  the  witnesses  resided 
in  the  county  ;■  but  fixed  a  special  day  for  the 
trial. 

A  will  and  codicil  propounded  by  different 
parties  were  respectively  impeached  in  the 
pleadings.  Held,  unnecessary  to  have  separate 
issues  touching  the  yalidi^  of  each. 

The  proper  Issue  is  : — Whether  the  will  and 
codicil  together  are,  or  is  either  and  which 
of  them,  the  last  will,  &c.  ? — O'Connor  v.  Her- 
bert, 7  I.  Jur.  N.  S.  125.    (P.) 

8.  When  the  assets  do  not  appear,  by  affi- 
davit or  otherwise,  to  be  small,  the  Court  will 
not  send  the  case  to  the  Assizes,  though  all  the 
parties  and  witnesses  reside  in  the  countrj. — 
Ackma  v.  Q^inn,  8  I.  Jur.  N.  S.  52.    (P.) 

4.  The  Court  will  not  send  for  trial  to  the 
Assizes  a  case,  merely  because  the  parties,  and 
the  great  majority  of  the  witnesses  reside  in 
the  country ;  nor  because  the  parties'  charac- 
ters are  known  to  the  jurors  there,  and  the 
result  will  probably  depend  on  the  credit  to 
be  given  to  the  parties. — Caswell  y.  Doyle,  II 
I.  Jur.  N.  S.  219.    (P.) 


LXXn.**  19.  Will,  Execution  of. 

[5ee  Practice,  LXXVII.  2 — ^Pbobatb,  Ad- 
ministration.] 

6.  A  plea  **  that  the  will  was  executed  by 
testator  according  to  the  provisions  of  the  I 
Vic,  c.  26,  in  presence  of  the  witnesses  whose 
names  severally  appear  upon  the  said  will  *'  is 
bad,  without  stating  that  the  witnesses  sub- 
scribed the  same  in  the  presence  of  the  testa- 
tor, and  of  each  other. 

One  of  the  attesting  witnesses  subscribed 
the  will  after  the  signature  of  testator,  but 
before  execution,  in  the  presence  of  the  other 
witnesses.  Helcl,  a  bad  execution  under  the  1 
Ftc,  c.  26,  unless  the  first  witness  signs  again. 
Mitchell  V.  Huffington,  4  L  Jur.  N.  S.  40.  (P.) 


LXXIll.  Process.  See  Letter  Missive — 
Practice,  Attachment  —  Practice, 
Commitment — Practice,  Contempt — 
Practice,  Costs — Practice,  Habeas 
Corpus — Practice,  Writ. 

6.  If  a  female  deft.,  against  whom  process 
has  issued,  marries  during  the  suit,  the  pro- 


cess will  be  continued  against  her  and  her 
husband. — M^Namara  v.  Xysaght,  Hay.  &  J. 

623.   (ej:.) 

7.  Attendance  at  Quarter  Sessions,  when  the 
Chairman  threatened  to  fine  the  sheriff  for  ab- 
sence, will  not  be  admitted  as  an  excuse  for 
delaying  to  execute  the  process  of  this  Court. 
—In  re  Comyns,  II.  £.  R.  72.     (R.) 

8.  When  a  deft,  has  been  served,  out  of  the 
jurisdiction,  with  subpoena  to  appear  and  an- 
swer, but  does  not  appear,  process  entered 
against  him  without  the  Court's  order  is  irre- 
gular, and  will  not  be  permitted  to  stand.— 
Persse  v.  Bayley,  5  I.  £.  R.  586.    (E.E.) 

9.  In  a  cause  petition,  an  order  against  a 
minor  cannot  be  made  without  process. — 
Holmes  v.  H^  3  I.  C.  R.  126.    (fi,) 


10.  A  trader  debtor  summons  is  not  a  **  pro- 
cess" within  the  meaning  of  the  order  for 
protection  under  the  34drd  section. — In  re 
Dobson,  8  I.  C.  R.  388.    (B.) 


Proceedings  at  Law.     See  Practice,  In- 
junction. 


LXXIV.    Prochein    Ami.    [5ee   Practice, 
Costs  :  30  &  31  Vic,  c.  44,  s.  62.] 

11.  Qucere — Will  the  Court  require  a  wife's 
next  friend  to  be  a  person  of  sufficient  sub- 
stance to  answer  the  costs  ? — Sweeny  v.  Hall, 
1  I.  E.  R.  22 :  S.  &  Sc.  662.    (R.) 

12.  When  one  person  is  next  friend  to  in- 
fants and  to  a.femme  covert,  co-ptf s.,  the  Court 
will  compel  ptfs.  to  give  security  for  costs,  on 
the  ground  of  insolvency  alone.  In  such  a 
case,  the  form  of  the  order  is — that  the  pro- 
ceedings be  stayed  until  the  next  friend  of  the 
femme  covert  be  changed,  or  security  for  costs 
be  given. — Drinan  v.  Mannix,  5 1.  E.  R.  190 ;  3 
Dr.  &  War.  154;  2  Con.  &  L.  87.  (C.>— 
[Affg..5I.KR.162.     (R.)] 

13.  A  bill  may  be  filed  by  the  next  friend  on 
behalf  of  a  person  of  weak  mind,  a  fit  subject 
for  a  commission  of  lunacy,  his  property  being 
too  small  to  bear  the  expense  of  a  commission. 
Carr  v.  Boyce,  13  I.  E.  R.  102.    (R.) 

14.  If  the  next  friend  of  a  married  woman 
be  insolvent,  the  Court  will  stay  the  proceed- 
ings until  the  next  friend  be  changed,  or  se- 
curity for  costs  be  given. 

Drinan  v.  Mannix,  3  Dr.  &  War.  154, 
foUowed.— 3/*iCc<m  v.  WaUh,  1  I.  C.  R.  608. 
(R.) 


LXXV.  Production  of  Deeds,  Books,  &c. 
See  Practice,  Inspection  op 
Deeds  —  Practice,  Order  tor 
Inspection. 

1.  Generally. 
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2.  By  Sohator,  o/DocumenU  with- 

in the  Doctrine  of  Privilege. 

3.  In  FaiHtur  of  Heir. 

4.  Upon  what  Admission  or  Evi- 

dence of  Possession. 

5.  Court  and  Public    LhcumenU, 

Wilis,  ^r. 

6.  By  Purchaser,  ^t^  without  No- 

tice. 

7.  On  Defendant's  Motion. 


LXXV.  1.  Production  of  Deeds,  ^c,  generally. 

,^^nf^  W^r.^i.^^"'''  ^-  ^^'  »•  13:  31st  G.  O. 
(1851):  4th  G.  O.  of  Nov.  1852 :  30  &  31  Vic 

nftA^l  f^^l»  73»   1^^»  111,   128,    187:  G.  O: 

1.  The  deft,  in  a  foreclosure  snit  not  havinc 
complied  with  the  order  in  the  decree  to  brine 
in  the  title  deeds,  the  Court  on  motion  refer- 
red It  to  the  Master  to  appoint  a  receiver, 
although  the  decree  was  merely  for  a  sale, 
and  did  not  direct  a  receiver  to  be  appointed.— 
Bams  V.  Shee,  6  I.  E.  R.  643.    {Ch-lSee  1 

Jon.  &  L.  91.       (C]  /— LOtrc  X 

2.  A  General  Order  to  bring  in  and  lodge 
documents  relating  to  lands,  without  specify- 
ing  the  particular  documents,  cannot  be  sus- 

/i*  ^     •re^^^'f '''*  J*  ^^^'^"'  ^  I.  Jur.  N.  S.  486. 
(K.|-[6e«  also  Staunton  v.  Donohoe,  7  I.  Jar. 

8.  A  petition  stated  that  the  testatrix  in- 
tended, and  that  the  respondent  knew  that 
she  intended,  that  a  residuary  bequest  to  him 
was  not  for  his  own  personal  benefit,  but  was 
to  be  applied  to  certain  charitable  purposes 
which  she  did  not  then  indicate  to  him  ;  and 
that  he  agreed,  on  those  conditions,  to  accept 
the  bequest,  or  promised  her  that  he  would 
dispose  of  the  residue  in  conformity  with 
her  wishes.  As  evidence  thereof,  the  peti- 
tioners referred  to  a  letter  dated,  &c.,  and 
written  and  sent  by  the  respondent  to  the  tes- 
tatrix shortly  before  her  death.  Held,  on  the 
•nthonty  of  Hardman  v.  £lhmes,  2  M.  &  K. 
726,  that  the  respondent  was  not  entitled  to 
the  production  of  the  letter. 

That  the  respondent  was  not  entitled  to 

Fh^il^  P°n^  tte  letter  before  answer,  under 
the  4th  G.  O.  of  Nov.  1852. 

SembU— To  entitle  a  party  to  production  of 

Sembie—AB  a  general  rule,  the  Court  will 
not,  before  answer,  order  the  production  of  a 
document  under  that  G.  O.-Fhzgeraldy.  Simp- 
«o«,  17  I.  C.  R.  141.  (R.)  ^  ^ 


LXXV.  2.  By  Solicitor,  of  Documents  within  the 
Doctrine  of  Privilege. 

.  t..}''  *  '""  *^*i°^*  *°  attorney,  to  set  aside 
a  conveyance  made  as  a  security  for  untaxed 
costs^the  Court  refiuK^d  to  ordL  the  did  t^ 
m. ^KE.)     ^^"^-^«'^  ^-  Moulds,  H  &  j! 

6^  After  decree  to  sell,  the  solicitor  of  one- 
deft.,  a  mortgagee,  who  had  been  paid,  but 


had  not  re-conveyed,  having  the  mortgaee- 
deed  in  his  possession,  being  made  a  party  by 
supplemental  bill,  admitted  by  his  answer  that 
he  held  the  deed,  upon  which  he  had  a  lien  for 
the  mortgagee's  costs.  On  motion  by  ptf. 
against  the  solicitor— ITe/d;  that  he  should 
bring  in  the  deed,  without  prejudice  to  any 
claim  that  he  might  have  against  his  own 
c\\tni.^Plumptre  v.  O'DeU^  1  I.E. R.  113.  (TBL) 

6.  An  attorney,  C,  refused  either  to  pro- 
ceed with  a  cause,  unless  ptf.  furnished  bini 
with  the  necessary  funds,  or  to  hand  the  papers 
to  another  attorney,  unless  repaid  costs  out 
of  poclcet.  On  ptf.'s  petiUon— i^eZd;  that  C. 
should  hand  to  the  new  attorney,  D.,  snch 
papers  and  documents  connected  with  the 
cause  as,  upon  inspection,  D.  might  deem  ne- 
cessary to  the  effectual  prosecution  of  the 
suit:  ptf.  consenting  that  C.  should  have  a 
lien  on  any  funds  that  might  be  realised  there- 
by, and  D.  underUking  to  proceed  without 
delay  to  bring  the  suit  to  a  termination,  unless 
counsel  should  otherwise  advise;  in  which 
event  D.  undertook  to  hand  back  all  the 
deeds  and  papers  to  C,  immediately  upon 
receipt  of  such  advice.— iSrranoiww*  r.  Har- 
man,  1  I.  E.  R  467.  (E.E.) 

7.  When  a  solicitor,  as  such,  receives  from 
his  client  muniments  of  title,  the  Court  -has 
jurisdiction,  under  a  decree  binding  the  client, 
to  order  his  solicitor  to  bring  in  such  of  the 
client's  deeds  as  are  in  his  possession,  thou^ 
he  never  appeared  in  the  cause,  and  though  it  be 
uncertain  when  the  deeds  came  into  his  posses- 
sion.—^on/rare  V.  Holland,  2  L  E.  R.  137.  (R.) 

8.  When  a  party,  claiming  by  title  para- 
mount to  the  client,  enforces  production  of  a 
paper— 5effiA/!e,  the  benefit  which  thereby  ac- 
crues incidenully  to  parties  deriving  under 
the  client,  cannot  be  taken  from  them ;  and 
the  solicitor's  lien  is  lost.— Blunden  v.  DesarL 
5  I.  E.  R.  221;  2  Dr.  &  War.  405;  2Con.  &  L. 
111.  (C.)— [Reversing  the  decision  respecting 
the  solicitor's  priority  over  a  judgment  credi- 
tor—6  I.  E.  R.  52 ;  FL  &  K.  672.  (R.)] 

9.  This  Court  has  not  jurisdiction  to  order 
the  personal  representatives  of  a  deceased 
solicitor  to  deliver  up  title  deeds  on  which 
they  claim  a  lien.— ^fcfn  v.  Jervoise,  11  L  E. 
R.  588.  (R.)  ^ 

10.  A  deft.,  by  answer,  stated  that  a  deed  was 
in  the  possession  of  the  personal  representa- 
tive of  a  solicitor  who  claimed  a  lien  on  it 
The  Court  ordered  him  to  produce  it,  with 
liberty  to  apply,  if  production  or  inspection  of 
the  deed  was  refused  by  the  party  who  had  it. 
on  payment  of  the  costs  due  to  him. — Mon^ 
V.  Lindsay,  13 1.  E.  R.  144.  (R.) 

11.  A  solicitor  who  claimed  alien  on  deeds 
was  summoned  as  a  witness  with  a  ».  d  ^,  and 
brought  the  deeds  into  Court,  but  refused  to 
produce  them,  claiming  a  lien  against  A.,  and 
he  was  then  precluded  from  giving  secondary 
evidence  of  their  contenU.— .4tt.-5eii.  v.  Asht, 
10  I.  C.  R.  809. 
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LXXV.  3.  In  Favour  of  Heir. 


LXXV.  4.  Production  of  Deeds^  (fc,:  ujson  what 
Admission  or  Evidence  of  Possession. 

1.  The  Court  will  compel  the  prodaction  of 
a  docoment  referred  to  by  the  answer  of  a 
deft,  as  in  his  possession,  although  such  docu- 
ment refers  merely  to  the  def t.'s  title. 

When  the  deft,  makes  a  document  part  of 
his  answer,  and  states  that  it  is  in  his  posses- 
sion, ready  to  be  produced  and  proved ;  and 
that  the  truth  of  the  matters  stated  in  his 
answer  will  more  fully  appear  from  the  docu- 
ment when  produced ;  the  ptf .  is  entitled  to 
the  production  of  it.—Piumptrey,  O'DelL,  Fl.  & 
K.  689  ;  4  I.  E.  R.  602.  (R.) 

2.  Semble — When  the  bill  charges  that  deeds 
are  in  the  possession  of  a  particular  deft.,  who 
allows  the  bill  to  be  taken  as  confessed  against 
him,  the  charge  in  the  bill  is  equivalent  to 
the  def  t.*s  admission  by  answer,  so  as  to  ground 
a  motion  for  an  order  upon  him  to  produce 
the  deeds. 

But  when  the  bill  charged  that  deeds  were 
"in  the  possession  of  said  defts.,  or  some 
or  one  of  them,"  and  two  of  the  defts.  allowed 
the  bill  to  be  taken  as  confessed  against  them, 
and  all  the  others  answered,  positively  denying 
possession  of  the  deeds,  the  Court  would  not 
act  upon  the  argumentative  conclusion  as  an 
admission  by  the  defts.  against  whom  the  bill 
had  been  taken  as  confessed,  that  the  deeds 
were  in  their  possession ;  although  the  ptf .'s 
solicitor  offerea  to  make  an  affidavit  as  to  the 
fact  that  their  solicitor  had  distinctly  admit- 
ted to  him  having  possession  of  the  deeds. 
The  ptf .'s  course  in  such  a  case  is  to  proceed 
by  attachment  for  want^^of  an  answer,  and  not 
to  take  the  bill  pro  con/esso, — Purcell  v.  Lang- 
ston,  4  I.  £.  R.  443.  (R.) 

8.  In  a  bill  by  one  partner  for  an  account 
on  foot  of  the  dissolved  partnership,  letters 
written  by  the  deft,  to  the  ptf.,  after  the  dis- 
solution, were  set  out  as  in  ptf.'s  possession, 
and  forming  the  basis  of  the  partnership 
agreement,  which  the  deft,  in  his  answer  de- 
nied. A  motion  by  the  def t.,  for  the  produc- 
tion of  the  letters,  refused. — Palmer  v.  Mahony, 
6  L  £.  R  604.  (R) 

4.  The  Court  will  not  compel  the  ptf.  to 

Sroduce  copies  of  accounts  furnished  by  the 
eft.  as  agent  of  ptf.'s  deceased  husband, 
which  were  stated  to  be  taken  from  the 
books  of  the  deft. — Magan  v.  Coffey,  6  I.  E.  R 
606,  fl.    (R) 

6.  Ptf.  sought  a  renewal  of  a  lease  not  in 
his  possession.  Deft.'s  answer  denied  his 
right  to  the  renewal  "  inasmuch  as  he  is  con- 
vinced, from  documents  in  his  possession,  to 
which  he  will  hereafter  more  particularly  re- 
fer, that  no  such  lease  was  executed."  Deft, 
further  stated  that  it  appeared  by  a  certain 
deed  and  schedule,  which  he  admitted  to  be  in 
his  possession,  that  a  lease  for  a  different 


term  and  rent  had  been  executed ;  and  that 
it  was  manifest  from  the  schedule  that  a  re- 
newal, if  obtained,  was  fraudulent.  Heldy  that 
deft,  had  referred  to  the  deed  and  schedule 
in  such  a  way  as  to  make  it  part  of  his  answer, 
and  must  produce  it. — Phekm  v.  Hamilton^  9  I. 
E.  R264.    (R.) 

6.  The  answer  admitted  that  a  certain  do- 
cument, evidencing  ptf.'s  title,  was  in  deft.'8 
possession.  Held,  that  ptf.  was  not  entitled 
to  call  for  its  production  at  the  hearing. — 
Bowling  v.  Legh,  9  I.  E.  R  413 ;  3  Jon.  &  L. 
716.    CC.) 

7.  In  a  suit  instituted  to  set  aside  an  as- 
signment of  a  mortgage,  the  Court  refused  to 
order  the  production  of  an  alleged  assignment 
to  the  assignor,  endorsed  on  the  original 
mortgage.  This  assignment  not  being  ad- 
mitted in  the  answer,  the  Court  directed  its 
production. — (yKee/e  v.  Lanigan,  1 1.  Jur.210. 

vR) 

8.  The  defts.  by  answer  admitted  that  two 
deeds  were  in  their  possession ;  stated  them 
partially,  and  referred  to  them  (when  pro- 
duced) for  greater  certainty.  Held,  that  they 
were  bound  to  produce  them  for  the  inspection 
of  the  ptfs.,  on  motion. 

On  a  bill  filed  to  sell  the  inheritance,  it  ap- 
peared on  the  face  of  the  answer  of  the  tenant 
tor  life,  that  the  parties  entitled  to  the  re- 
mainder immediately  expectant  on  the  life 
estate  were  not  before  the  Court.  Held,  that 
the  Court  could  not  compel  the  tenant  for  life 
to  produce  the  deed  under  which  the  absent 
parties  held  their  estate,  although  as  against 
the  tenant  for  life  the  right  of  the  ptf.  to  in- 
spection was  complete. 

That  it  is  not  a  valid  objection  to  a  motion 
by  the  ptfs.  for  the  production  of  documents, 
for  the  defts.  to  show  that  the  bill  is  open  to 
a  demurrer  for  want  of  equity. — Dundas  r. 
Blake,  9  I.  E.  R  640.  (R)— fVaried  by  order- 
ing production  of  both  deeds ;  10  I.  £.  R  260. 

(C.)] 

9.  The  deft,  in  his  answer  set  out  the  con- 
tents of  documents,  but  did  not  refer  to  them 
when  produced,  or  admit  them  to  be  in  his 
possession,  nor  was  he  directly  interrogated 
to  the  fact.  Held,  that  the  ptf.  could  not  com- 
pel the  production  of  them. — Southwell  v,  Daly ^ 
101.  E.  R7.    (R) 

10.  In  a  suit  affecting  the  inheritance,  the 
Court,  on  the  admission  of  a  tenant  for  life, 
will  direct  the  production  of  the  documents. — 
Murphy  v.  Baifi,  1  I.  Jur.  218.    (R) 

11.  A  title  deed  of  the  deft.,  which  was  not 
directly  the  subject  of  the  suit,  was  charged 
by  the  bill  to  have  been  fraudulently  altered. 
The  charge  was  denied  by  the  answer.  The 
Court  refused  to  order  its  production  until 
the  hearing  of  the  cause. — Sw\ft  y,M*Teman, 
131.  E.  R119.    (R) 

12.  A  deft,  by  answer  stated  that  a  deed  was 
in  the  possession  of  the  personal  representa* 
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tive  of  a  solicitor  who  claimed  a  lien  od  it. 
The  Court  ordered  him  to  produce  it,  with 
liberty  to  apply,  if  production  or  inspection 
of  the  deed  was  refused  by  the  party  who  had 
it,  on  payment  of  the  costs  due  to  him. — 
Monsel  r.  Lindsay,  13  I.  E.  R.  144.     (R.) 

1.  After  an  answering  affidavit  to  a  cause 
petition  had  been  filed,  and  the  petition  Jiad 
been  amended,  without  interrogatories  to  the 
amendments,  the  Court  refused,  without  a 
cross-petition,  to  order  the  production  of  do- 
cuments stated  in  the  petition  to  be  In  the 
petitioner's  possession. —  The  Marquis  of  Sligo 
V.  Uildtbrand,  2  I.  C.  R.  118.     (R.) 

2.  The  principle  on  which  IJardman  v. 
Ellames,  2  M.  &  K.  75a,  was  decided  is  ap- 
plicable to  cause  petitions. 

A  petitioner  referred  for  greater  certainty 
to  a  document  as  In  the  petitioner's  posses- 
sion, llehl,  that  the  respondent  was  entitled 
to  its  production. 

Some  of  the  petitioners  were  minors,  and 
sued  by  their  next  friend.  The  Court  allowed 
the  petition  to  be  amended,  by  withdrawing 
the  words  of  reference  to  the  document. — 
Peyton  v.  Lambert^  6  I.  C.  R.  9 ;  2  I.  Jur.  N.  S. 
93.     (R.) 

3.  A  general  order  to  bring  in  and  lodge 
documents  relating  to  lands,  without  specify- 
ing the  particular  documents,  cannot  be  sus- 
tained. 

When  deeds  appear  to  evidence  the  peti- 
tioner's title  affirmatively,  he  is  entitled  to 
a  production  of  them  by  the  respondent, 
though  they  are  the  title-deeds  of  the  re- 
spondent also  ;  otherwise,  if  parties  not  before 
tne  Court  are  interested  in  them. 

In  a  snlt  to  raise  the  amount  of  two 
judgments  out  of  lands  of  the  conuzor, 
after  his  death,  the  owner  of  the  lands,  a 
minor,  by  his  guardian  filed  a  discharge, 
claiming,  under  certain  deeds,  to  be  a  pur- 
chaser of  the  lands,  without  notice  of  the 
judgments.  The  guardian,  in  his  affidavit, 
admitted  generally  that  he  had  in  his  posses- 
sion all  documents  relating  to  the  lands.  The 
first  of  these  deeds  was  a  conveyance  by  the 
conuxor  (subsequent  to  the  rendition  of  the 
judgments)  of  the  lands  to  trustees  for  the 
benefit  of  creditors.  Hdd,  that  the  petitioner 
was  entitled  to  the  production,  by  the  guar- 
dian, of  this  and  other  deeds,  before  the  judg- 
ments were  declared  to  be  charged  upon  the 
lands.— CAoyior  v.  Peyton,  2  I.  Jur.  N.  S.  486. 
(R.) 

4.  A  mere  general  charge  of  fraud  in  the 
execution  of  a  deed  will  not  entitle  a  party  to 
production  of  it  by  the  opposite  party.  An 
account-book  ordered  to  be  produced  ;  it  being 
endorsed,  and  marked,  and  referred  to  in  the 
answering  affidavit,  to  avoid  prolixity. — Ball 
V.  Flanagan,  6  I.  Jur.  N.  S.  97.    (R.) 

5.  The  petitioners  filed  an  affidavit  stating 
that  the  matters  in  issue  would  appear  from 
the  documents  mentioned  in  a  schedule  an- 
nexed thereto.    Upon  this  affidavit  the  case 


was  again  referred  to  the  Master,  who  ordered 
the  production  of  all  the  doc  amenta  in  the 
petitioner's  power  relating  to  the  matter ;  the 
order  referred  to  that  affidavit.  That  order 
was  not  appealed  against. 

The  petitioners  refused  to  produce  some  of 
these  documents,  the  relation  of  which  to  the 
matter  in  issue  they  denied  by  affidavit.  The 
Master  ordered  the  production  of  the  withheld 
documents.  Against  that  order  the  peti- 
tioners appealed.  Held,  that  their  first  affi- 
davit, and  the  order  unappealed  aii^ainst,  con- 
cluded them;  and  that  they  must  produce  those 
documents. — Beilly  v.  R^  111.  Jur.  N.  S,  166. 
(R.) 


LXXV.  5.  Upon  what  Admissions  or  Evidmct  of 

Possession, 

6.  The  minutes  of  a  decree  cannot  he  used 
in  this  Court.  The  decree  itself  must  be  pro- 
duced.—Z/o//  V.  Hilly  Fl.  &  K.  619.     C I^) 

7.  A  will,  which  had  been  lodged  in  Court, 
handed  out  to  a  solicitor  for  the  purpose  of 
proceedings  in  the  House  of  Lords. — Mcuuy  r. 
,  6  L  Jur.  N.  S.  340.    (R.) 


LXXV.  6.  By  Purchaser,  ix.,  without  Notice, 


LXXV.  7.  Production  of  Deeds,  ^.,  on  Dt- 
fendanfs  Motion, 


LXXVI.  Production  of  Parties. 


LXXVII.    Prohibition.      See  Codbts, 
Inferior. 

8.  The  affidavits  op  which  an  application 
for  a  writ  of  prohibition  is  grounded  ought  to 
be  entitled  simply  In  the  Court  to  which  ap- 
plication is  made. 

The  writ  of  prohibition  may  be  issued  to 
stay  proceedings  before  magistrates,  even  after 
conviction.  The  application  to  the  Court  of 
Ch.  for  a  writ  of  prohibition  is  to  the  Common 
Law  side  of  that  Court ;  and  the  conditional 
order,  though  issued  from  the  Registrar's  office, 
should  not  resemble  an  injunction  order. — 
Rich  y.  Anderson,  Z  1.0.  "EL  iG^,    (C.) 


LXXVII.  a.  Pro  interesse  suo. 


LXXVII.  b.  Publication.     See  Peacticb, 
Evidence. 


LXXVm.  Receiver.  See  Bankruptcy,  X— 
Legacy,  V  —  Mortoaob,  III,  IV  — 
Practice,  Costs— Practice,  Payment 
into  Court. 

[See  1  &  2  Vic,  c.  109;  8  &  4  Vic,  c.  105; 
12  &  18  Vic,  c.  95 ;  18  &  14  Vic,  c.  29,  ss.  3, 
12,  &c. ;  19  &  20  Vic,  c.  77.  G.  Orders  1843, 
1846,  1847,  1849,  1851,  1857.  See  Gam.  Ch. 
Orders,  pp.  187  to  259.] 
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1.  General^, 

2.  Appointment  of. 

a.  CrtneraUy:  in  what  Cases. 

b.  Before  Appearance  or  Answer. 

c.  Who  mem  be. 

d.  Against  JSxecutorSyAdministirttors, 

and  Trustees. 
t.  Over  In/anfs  Estate, 
i.  Against  Joint  Tenants^  and  Tenants 

in  Common. 
g.  Against  Mortgagor  or  Mortgagee, 

and  other  Incumbrancers. 
h.  In  Partnership  Cases. 
1.  Pendente  lite. 

j.  Against  Vendor  and  Purchaser, 
k.  A^t  and  Custodiam  Credi- 

tors:  under  the  Sheriffs  Act. 
1.  In  other  Cases. 

3.  Receiver's  Duties,   Rights,  and  Lia- 

bilities. 

4.  Security  by :  Rights  and  Liabilities  of 

his  Surety. 

5.  Accounts  and  Allowances  to. 

6.  Discharge  and  Removal  of. 

7.  Over  Rents,  Lands,  and  Tenants  under 

the  Court. 

a.  Generally  :     respecting    Letting, 

Abatement  to  Tenants,  ffc. 

b.  Attachment,  Distress,  ffc. 


LXXVm.  1.  Receiver,  generally. 

1.  The  Court  will  not  order  a  receiver  to 
paj  to  the  inheritor's  attorney  the  amount  of 
expenses  incurred,  without  the  Court's  author- 
ity, in  legal  proceedings  relating  to  the  lands. 
—Dudgeon  v.  Bowen,  H.  &  J.  717.    (E.E.) 

2.  Service  on  the  respondent,  of  the  condi- 
tional order  for  a  receiver  on  a  judgment,  will 
be  substituted,  when  the  respondent  keeps 
out  of  the  way  to  avoid  service. — Armitage  v. 
Pahmer,  1  Jones,  694.    (E.E.) 

8.  The  expenses  of  repairing  the  glebe- 
house  are  the  first  charge  upon  the  profits  of 
the  benefice  received  by  the  receiver. — Sterling 
V.  Wynne,  H.  &  J.  817.    (E.E.) 

4.  It  is  not  the  practice  of  this  Court  to 
entertain  an  application  for  a  receiver  upon 
the  answer,  when  the  bill  is  not  filed  by  a  cre- 
ditor, and  when  a  special  case,  as  of  irre- 
parable mischief,  is  not  made  out — Galway  v. 
Barron,  2  Jones,  723.    (E.E.) 

6.  A  petition  for  a  receiver  under  the  5  &  ^ 
W.  4,  c.  55,  should  in  all  cases  be  verified  bv 
the  affidavit  of  the  person  interested,  if  such 
an  affidavit  can  possibly  be  procured. — Clon- 
curry  v.  Piers,  S.  &  Sc.  669.    (R.) 

6.  A  conditional  order  for  a  receiver  will  be 
discharged.  If  there  be  not  a  verifying  aflidavit 
by  the  attorney  respecting  service  of  the  con- 
ditional order.— AeoaA  v.  K.,  2  I.  E.  R.  412. 
(E.E.) 

7.  Before  decree,  a  receiver  was  appointed 
over  the  assets  of  a  company  formea  under 


the  6  G.  4,  c.  42,  which  had  stopped  payment. 
The  Court  refused  to  restrain  a  creditor  from 
suing  out  execution  under  sec.  18,  against  the 
shareholders,  upon  a  judgment  against  the 
company. — Acheson  v.  Uoages,  Fl.  &  K.  371. 
(R.)— [SeeSI.  E.  R.  616.] 

8.  It  is  not  an  objection  to  a  conditional  order 
for  a  receiver  under  the  5  &  6  TK.  4,  c.  55,  that 
it  was  granted  on  reading  an  affidavit  made  by 
a  third  person,  verifying  the  petition,  and  that 
there  is  not  an  order  of  Court  directing  that 
the  petition  shall  be  verified  in  that  manner. 
Bennett  v.  Power,  5  1.  E.  R.  152.    (E.E.) 

9.  On  an  application  under  the  4  &  6  W.i, 
c.  82,  the  Court  will  not  substitute  service  of 
a  subpoena  to  answer  on  a  person  appointed 
receiver  over  def t.*s  lands  In  a  Chancery  cause, 
unless  It  can  be  sworn  that  he  remits  the  rent 
to  deft.— -Buffer  v.  Goold,  Long.  &  T.  270. 
(E.E.) 

10.  Qiuere — ^When  a  receiver  has  been  ap- 
pointed to  collect  and  get  in  outstanding  per- 
sonal estate,  has  the  Court  jurisdiction  to  order 
a  debtor  to  the  estate  to  pay  the  sum  due  by 
him  to  the  receiver  ? 

The  Court  declined  to  make  such  an  order, 
when  the  debtor  had  paid  the  money  to  the 
personal  representative  before  he  had  notice 
of  the  order  appointing  the  receiver. — Kirk  r. 
Houston,  6  I.  E.  R.  498.    (E.E.) 

11.  Ptf.  having  been  appointed  assignee  of 
an  Insolvent,  a  considerable  time  after  the  In- 
solvency, is  not  sufficient  proof  that  there  are 
debts  justifying  the  Court  In  granting  a  re- 
ceiver over  the  Insolvent's  property,  on  bill  and 
answer,  when  It  is  sworn  by  the  answer  that 
ptf.  and  all  the  creditors  have  been  paid. — 
Fogarty  v.  Burke,  2  Dr.  &  War.  680 ;  1  Con.  & 
L.  665.    (C.) 

12.  The  vesting  order  under  the  English 
Insolvent  Act  transfers  to  the  assignee  the 
property  of  the  insolvent,  subject  to  the  ope- 
ration of  the  laws  in  Ireland  relating  to  such 
property.  A  creditor  by  judgment,  before 
the  date  of  the  vesting  order  under  the 
English  Act,  is  entitled  to  obtain  a  receiver 
over  the  lands  of  the  Insolvent  In  Ireland. — 
ReiUy  V.  Jacob,  7  I.  E.  R.  199.    (R) 

13.  When  a  petition  for  a  receiver  has  been 
presented  under  the  Mortgage  Act,  the  re- 
spondent cannot  show  cause  without  filing 
a  petition.  If  the  petition  has  not  been  filed, 
the  Court  has  no  jurisdiction,  even  to  give 
costs,  against  the  respondent,  of  a  motion 
to  show  cause. — Pakenham  v.  Darcy,  7  I.  K  R. 
476.    CR.) 

14.  When  a  party  in  the  cause,  and  a  tenant 
of  deft,  was  appointed  receiver  in  the  cause, 
all,  but  one,  of  the  ptfs.,  who  had  carriage  of 
the  order,  concurring  in  the  appointment  the 
Court  refused  to  set  aside  the  Master's  report 
on  the  application  of  the  dissenting  ptf. — 
Turner  v.  Lord  Donegal,  8  I.  £.  R.  286.    (R.) 
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1.  Practice  respecting  showing  canse  against 
an  order  for  a  receirer  under  the  Old  Bales. — 
Wilson  r.  Owens,  8  L  £.  B.  616.    (EJS.) 

3.  A  conditional  order  to  appoint  a  re- 
ceirer nnder  the  Sheriffs  Act,  naying  been 
obtained  in  the  Coart  of  Exchequer,  the  soli- 
citor for  another  judgment  creditor,  who  had 
knowledge  thereof,  petitioned  the  Ld.  Ch.  for 
a  receiver,  but  suppressed  the  fact  of  the 
Exchequer  order.  The  Court  dismissed  the 
petition,  and  directed  that  the  solicitor  should 
not  hare  the  costs  thereof  against  his  client. 
^Dabf  T.  i).,  9  L  E.  B.  461 ;  2  Jon.  &  L.  752. 
(C.) 

8.  An  affidarit  filed,  and  notice  of  it,  is 
not  ** cause  shown**  against  an  order  to  ap- 
point a  receiver,  unless  moved  on  pursuant 
to  notice.— J^am«toii  v.  Scanyy  9  I.  E.  R.  476. 

(R) 

4.  An  order,  appointing  a  receiver,  and  di- 
recting all  parties  to  come  in  under  one  cause, 
will  not  take  the  case  out  of  the  operation  of 
the  8l8t  G.  O.— Young  v.  Wiiton,  10  L  E.  R 
266.    (C.) 

5.  On  motions  to  extend  receivers,  the  onlj 
persons  entitled  to  be  heard  are  the  petitioner 
and  the  debtor,  and  not  the  parties  who  have 
appointed  or  previously  extended  the  receiver. 
—  WaUh  V.  W^  11  L  E.  B.  607.    (C.) 


6.  D.  was  tenant  for  life  of  estates,  subject 
to  a  charge  on  the  inheritance  vested  in  S. 
A  bill  was  filed  bj  D.*s  own  creditors ;  and 
a  receiver  was  appointed  over  the  estates. 
S.  filed  a  biU  to  raise  his  charge.  D.  died 
in  Oct.  1844;  and  S.  obtained  an  order  in 
Jan.  1845,  that  the  receiver  should  be  ex- 
tended to  S.*s  cause,  so  far  as  related  to 
the  rents  due  at  the  decease  of  D.,  and  then 
remaining  uncollected.  A  sum  being  in  the 
receiver's  hands,  consisting  of  rents  due  in 
D.*s  lifetime,— -H^e/d;  that  the  creditors  of  D.*s 
life  estate  were  entitled  to  the  rents  received 
before,  and  S.  to  the  rents  received  after, 
the  order  of  Jan.  1845. 

The  extension  of  a  receiver  in  an  abated 
suit  against  a  tenant  for  life,  after  his  death, 
to  a  suit  by  a  creditor  on  the  inheritance, 
is  not  irregular. — Moore  v.  Domsgaly  11 1.  E.  R 
412.    (C.) 

7.  If  a  receiver  be  appointed  in  a  plenary 
suit,  instituted  in  Ch.  by  a  prior  creditor, 
the  Court  of  Exch.  will  restrain  a  receiver 
appointed  in  a  petition  matter  in  the  Exch. 
from  interfering  further  with  the  land  over 
which  he  was  appointed,  till  the  Ch.  suit 
be  concluded. — Cochrane  v.  FiUpatrick,  1  I. 
Jut.  10.    (E.E.) 

8.  When  the  interest  in  a  leasehold,  over 
which  a  receiver  has  been  appointed,  has  been 
evicted  by  the  head  landlord  for  non-payment 
of  rent,  the  landlord  is  entitled,  out  of  the 
funds  in  the  receiver*s  hands  received  out 
of  the  evicted  lands,  to  be  paid  the  arrears 


of  rent. — Donovan  t.  Sweemt,  I  L  Jor.  165. 
(R.) :  ElUott  V.  EOiott,  1  I.  Jur.  165.  (E.E.) ; 
Sh^iock  V.  Boe,  1  L  Jur.  177.    (R) 

9.  In  an  incumbrancer's  suit.  A.,  the  inhe- 
ritor, admitting  his  liability  to  an  arrear  of 
interest,  and  disputing  his  liability  for  more  ; 
on  motion  for  a  receiver,  A.  was  ordered  to 
pay,  within  a  certain   time,    the    admitted 
amount,  and  pay  the  accruing  gales  of  in- 
terest for  the  future.    He  paid  accordinglj 
for  some  years.    Having  made  default  after- 
wards, the  receiver  was  appointed  under  this 
order;  and   under  a  consent   order,   sulMie- 
quently  made,  applied  the  funds  from  time 
to  time  in  paying  the  future  interest.     The 
receirer  was  afterwards  extended  on  the  peti- 
tions of  several  puisne  judgment  creditors  of 
A.    A  fund,  brought  in  by  the  receirer  after 
paying  the  interest,  having  accumulated — 
ileldy  that  it  could  not  be  claimed  by  the 
judgment  creditors,  whUe  the  principal  and 
the  disputed  arrear  of  interest  were  due  to 
the  ptf.;  the  receiver,  when  once  appointed, 
being  so  for  all  purposes  of  the  cause,  and 
not  to  be  considered  limited  to  the  payment 
of  the  accruing  interest.  On  an  appeal,  coun- 
sel for  the  appellant  only  can  be  heard  in 
support  of  .his  case,  and  not  counsel  for  others 
in  the  same  interest,  who  have  not  appealed. 
^Stewart  v.  The  Marquis  of  Donegal,  13  I.  E. 
R  106.    (C.) 


10.  An  order  was  obtained  at  the  Rolls, 
pursuant  to  the  154th  G.  O.,  for  a  receiver 
under  the  Judgment  Acts,  unless  c^iuse  shown 
in  ten  days.  On  the  last  of  the  ten  days,  the 
respondent  filed  an  affidavit  as  cause,  to  the 
effect,  that  on  that  day  a  receiver  had  been 
appointed,  by  his  consent,  in  the  £q.  Exch., 
pursuant  to  the  ld9th  G.  O.  of  that  Court. 
This  cause  his  Honor  disallowed,  on  the 
ground  of  collusion  between  the  petitioner 
and  respondent  in  the  Exch.;  and  directed  his 
order,  appointing  a  receiver,  not  to  be  acted 
upon  until  the  order  of  the  Exch.  should 
be  discharged.  The  Court  of  Exch.,  on  an 
application  under  this  direction,  refused  to 
discharge  their  receiver. — Swi/t  v.  X6  Strange, 
2  I.  Jur.  29.    (E.E.) 

11.  The  coruHtional  order  for  the  appoint- 
ment of  a  receiver  in  Chancery  renders  everv 
party  to  the  cause  or  matter,  interfering  with 
the  rents  payable  to  the  receiver,  guilty  of  a 
contempt. 

Entering  into  a  consent  does  not  preclude 

a  party  from  appealing. — Delaeherois  r. , 

2  I.  Jur.  89.    (C.) 

12.  A  creditor  seized  under  nJL/a,  an  equi- 
table interest,  on  the  19th  June.  An  onler 
having  been  made  on  the  26th  for  the  ap- 
pointment of  a  receiver,  the  Court  refused 
the  motion  to  set  aside  the  order  for  the 
receiver  with  costs,  unless  the  party  moving, 
who  was  out  of  the  jurisdiction,  should  gire 
security  for  costs. — Scott  r.  Nixon,  2  I.  Jur 
90.    QB.) 
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1.  After  a  decree  pro  canfessoj  notice  of  the 
aDDointment  of  a  receiver  should  be  given. — 
Johnson  v.  Mason,  2  I.  Jur.  106,     (R.) 

2.  In  fatare  it  will  not  be  necessary  to  pre- 
sent a  petition  in  order  to  show  cause  against 
an  order  for  a  receiver  under  the  Mortgage 
Act.  All  apjplications  under  that  Act,  after 
an  order  made  on  the  first  petition,  may  be 
by  motion.— J^ar/  v.  Carkton,  1  I.  C.  K.  231 : 
8  I.  Jur.  131.    (B.) 

8.  Petitions  for  receivers  on  tenants'  and 
receivers*  recognizances  should  be  intituled 
in  the  Queen's  name.  The  Att-Gen.  should 
be  the  petitioner.— /ieo.  v.  Cruise,  2  I.  C.  R. 
66.    CC.) 

4.  The  parties  in  a  cause,  the  receiver,  and 
A.,  consented  that  A.  should  be  substituted 
for  B.  as  receiver;  that  certain  persons  be 
approved  of  as  A.*s  sureties ;  that  the  secu- 
rity be  measured  at  a  named  sum,  without 
reference ;  and  that  the  existing  sureties  be 
discharged  ;  that  A.  should  pay  B.  an  advance 
made  by  B.,  and  all  his  costs  ;  that  A.  should 
have  credit  in  his  accounts  for  such  payments ; 
that  a  policy  of  insurance  on  B.'s  life  should 
be  discontinued;  that  the  premiums  on  the 
life  of  a  third  party  already  insured  should 
be  kept  up  by  A. ;  and  that  the  amount  of 
the  insurance  when  realised  should  be  applied 
to  recoup  his  advances.  Heid,  that  such  a 
consent  might  be  made  a  rule  of  Court,  it 
appearing  that  there  was  not  any  intention 
to  traffic  with  the  office  of  receiver. — Farran 
V.  Morris,  4  I.  Jur.  366.     (C.) 

6.  A  poor-rate  was  struck  in  1849.  The 
poor-rate  collector  did  not  make  a  demand 
on  the  receiver  until  1852,  on  foot  of  any 
arrear  of  that  rate,  although  he  was  paid 
the  rates  for  1850  and  1851.  An  application 
being  made  for  an  order  on  the  receiver  to 
pay  the  arrear ;  under  the  circumstances,  the 
rate-books  of  the  union  not  being  produced, 
the  motion  was  refused.— Pa/fe«  v.  O'FerralL 
5  I.  Jur.  141.    (R.)  * 

6.  The  M.  R.  will  not  order  the  receiver  to 
pay  poor-rates  due  on  one  denomination  of 
the  land  out  of  the  funds  in  his  hands  for  the 
whole  estate,  if  it  appears  that  there  was 
negligence  on  the  part  of  the  poor-rate  collec- 
tor.—^/a^:eiwy  V.  A,  6  I.  Jur.  145.    (R.) 

7.  After  an  absolute  order  by  the  I.  E.  C. 
to  sell  lands,  a  petition  was  presented  in  the 
Court  of  Ch.  praying  a  sale  thereof,  and  in 
the  meantime  a  receiver.  HM,  that  the  re- 
ceiver was  ancillary  only  to  the  sale;  and 
that,  the  prayer  for  the  sale  being  bad  under 
the  12  &  13  Fie.  c.  77,  s.  42,  the  petition 
must  be  amended  by  praying  the  receiver 
only ;  but  without  prejudice  to  any  question 
as  to  costs  incurred  in  the  Master's  office  on 
the  petition  before  amendment.— O'^tma  v. 
Reade,  I  I.  Jur.  N.  S.  403.    (R.) 

8.  When  by  an  order  of  the  M.  R.  in  Eng- 
land a  receiver  was  appointed  over  a  minors 


estates  in  Ireland,  and  by  that  order  the  te- 
nants were  directed  to  attorn  to  the  receiver 
and  pay  their  rents  to  him,  the  Court  in  this 
country  refused  to  make  an  order  carrying 
out  the  English  order ;  but  made  the  minor  a 
ward  of  Court  in  this  country,  and  referred  it 
to  the  Receiver  Master  to  appoint  a  receiver. 
By  the  Irish  practice  the  tenants  of  an  es- 
tate do  not  by  the  appointment  of  receiver 
become  his  tenants. — In  re  Trant,  3  I.  Jur.  N. 
S.  51.    (R.) 

9.  In  Ireland,  a  creditor,  having  an  annuity 
or  a  charge  on  the  lands,  may  obtain  an  order, 
that  the  receiver  shall  pay  him  his  annuity, 
or  interest  on  his  charge,  in  the  proper 
priority,  without  filing  a  petition  to  extend 
the  receiver.— /os«  v.  F.,  15  I.  C.  R.  215.  (R.) 


LXXVIII.  2.  a.  Appointment  of  Receiver 
generally:  %n  what  Cases. 

[The  Mortgage  Act,  11  &  12  G.  3,  c.  10, 
repealed  by  19  &  20  Vic,  c.  77,  s.  4.] 

10.  When  the  answer  has  been  filed  six 
months,  a  receiver  will  not  be  granted  without 
an  affidavit. — Loveday  v.  D'Esterre,  Hay.  &  J. 
151.    (E.E.) 

11.  The  appointment  of  a  receiver  in  a 
puisne  creditor's  suit  in  Chancery  is  an  an- 
swer to  a  prior  creditor's  application  in  a  suit 
in  the  Exchequer. 

Semble — Filing  an  answer  is  cause  against 
a  conditional  order  for  a  receiver  on  seques- 
tration.—  Cuppage  v.  Atkinson,  Hay.  &  J.  515. 
(E.E.) 

12.  Even  upon  consent,  a  receiver  will  not 
be  appointed  without  a  recognizance. — ConoUy 
V.  Codd,  H.  &  J.  624.    (E.E.) 

13.  The  Court  will  not  grant  a  receiver  to 
compel  an  appearance  by  the  deft,  to  an  elegit, 
when  the  judgment  has  been  obtained  in  an 
adversary  suit. — Anon.,  H.  &  J.  719.    (E.E.) 

14.  The  Court  will  not  grant  an  absolute 
order  for  a  receiver,  on  the  deft.'s  answers, 
when  the  first  answer  has  been  filed  eleven 
months  before  the  motion,  though  the  last 
answer  has  been  filed  in  the  preceding  term. — 
Spratt  V.  Aheame,  H.  &  J.  800.    (E.E.; 

15.  When  the  object  of  a  consent  is  to  ap- 
point a  receiver  over  outstanding  personal 
estate,  the  amount  of  his  salary  should  be 
fixed  by  the  consent. — Burke  v.  B.,  Fl.  &  K. 
89.    (R.) 

16.  A  consent  that  a  receiver  may  be  ap- 
pointed, and  that  he  may  be  obliged  to  ac- 
count before  the  Master,  will  not  be  made  a 
rule  of  Court.— Richey  v.  GUeson,  Fl.  &  K.  99. 
(R.) 

17.  Upon  a  motion  for  a  receiver  upon  bill 
and  answer,  an  affidavit  by  the  ptf.  may  be 
read  in  explanation  of  a  doubtful  passage  in 
an  answer  not  disclosing  the  whole  truth. — 
Be//v.  l/*/^A/in,  Fl.  &K.  272.    (R.) 
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1.  A  reeeirer,  appointed  in  a  canse  in  the 
Coart  of  Exchequer,  will  not  he  extended  to 
one  in  this  Coart.^TreiUbii  t.  (/ReiUy,  Fl.  k 
K.820.    (R) 

2.  The  ptf^  as  mortgagee  of  the  tithe  rent- 
charge,  filed  a  bill  against  the  incumbent,  and 
a  seqnestratlon  creditor  in  possession.  The 
answer  of  the  creditor  submitted  that  the 
mortgage  was  void  under  the  10  &  11  Car,  1, 
c.  S.    The  Court  appointed  a  receiver. 

In  case  of  the  appointment  of  a  receiTer 
orer  a  benefice,  he  will  be  directed  to  appro- 

Eriate  a  portion  of  the  profits,  to  be  settled 
J  the  bishop,  for  the  performance  of  the 
religious  duties  of  the  benefice. — Ketmy  t. 
Cwnming,  FL  A  K.  821.    (R.) 

8.  It  is  contrary  to  the  practice  of  the 
Court  of  Exchequer  to  appoint  a  reeeirer 
after  a  final  decree. 

Senibie — ^That  the  practice  is  different  in  the 
Court  of  Chancery. — Barber  r.  Rotj  Long.  &  T. 
662.    (E.E.) 

4.  An  order,  dismissing  a  bill  with  costs, 
for  want  of  prosecution,  is  an  order  within 
the  meaning  of  the  8  &  4  Vic,  c.  105,  s.  27 ; 
and  the  Court  will,  after  the  taxation  of  such 
costs,  and  without  any  further  order,  appoint 
a  receiver  (on  petition)  under  that  section. 

It  is  not  necessary  that  there  should  be  an 
order  directing,  in  specific  terms,  the  costs  to 
be  paid  to  some  particular  person ;  but  the 
person  who  would  be  entitlea  to  issue  a  sub- 
poena for  costs  made  payable  by  an  order  of 
the  Court,  is  entitled  to  have  a  receiver  ap- 
pointed under  this  Act. 

It  is  not  necessary  for  the  appointment  of 
a  receiver  under  this  sec,  that  the  Court 
should,  after  the  costs  have  been  taxed,  make 
a  separate  order  for  their  payment. — Madden 
T.  X>at?t#,  FL  &  K.  476.    (R.) 

5.  On  the  8rd  March  1841,  the  petitioner 
obtained  a  conditional  order  for  a  receiver, 
under  5  &  6  FF.  4,  c.  55,  on  a  judgment  entered 
in  1828,  by  warrant  of  attorney,  against  the 
respondent,  who  was  then  a  trader,  and  against 
whom  a  commission  of  bankruptcy  issued, 
within  two  months  after  the  conditional  order 
in  this  matter  was  made  absolute.  On  motion 
of  the  assignee — U^  that  this  case  was 
within  the  Bankrupt  Act  (6  W,  4,  c.  14,  s. 
126),  and  that  the  receiver  should  be  removed. 
"Bwt  V.  Bernard,  4  I.  £.  R.  828.  (R.)— [Affd.: 
61.  KB.  425.    (C)] 

6.  A  petition  for  a  receiver  on  a  judgment 
over  a  rentcharge,  will  not  authorise  the  ap- 
pointment of  a  receiver  over  the  lands  them- 
selves, although  it  appears  on  the  afiidavit  of 
the  respondent  that  he  is  entitled  to  the  lands 
and  not  to  the  rentcharge.-3f  *iil^/er  v.  Martin, 
4LE.  R.428.    (KE.) 

7.  The  only  cause  against  a  conditional 
order  for  a  receiver  on  process,  is  an  answer 
on  the  file  —  McCartney  r.  O'Neily  6  I.  E.  B. 
494.    (E.E.) 


8.  The  afBdavit  to  rerlfy  the  petiiioo  for  a 
receiver  may  be  sworn  before  the  petitkin  haa 
been  presented. — CHendrnnimg  r.  (/Mallaf,  2  Dr. 
k  War.  210;  1  Con.  &  L.  868.    (C.) 

9.  v.,  by  will,  dated  1805,  gave  B.  an  annoity 
of  £800.  By  a  subsequent  will,  reroklng  the 
former,  Y.  gare  B.  an  annuity  of  X600.  The 
will  of  1805  was  admitted  as  valid.  The 
subsequent  will  was  impeached,  and  a  suit 
instituted  to  establish  it.  Hdd,  that^  pending 
the  litigation,  B.,  though  entitled  in  any  event 
to  £800  a-year,  was  not  entitled  to  an  order 
that  the  receiver  should  pay  her  that  annuity 
of  £800  out  of  the  rent8.~i/^2roii  t.  Lord 
rruMZes/oA,  2  Dr.  &  War.  531.    (C.) 

10.  In  an  administration  suit,  the  Conrt  by 
decree  appointed  a  receiver  to  collect  the 
testator's  outstanding  personal  estate,  and  *'to 
be  continued  until  the  further  order  of  the 
ConrU'^^Baymoiui  v.  Franks,  5  I.  E.  B.  24. 
(RE.) 

11.  When  the  head  landlord  threatened  to 
evict  mortgaged  premises  for  non-payment  of 
rent,  the  Court,  on  bill  filed  for  a  forecloanre, 
and  before  answer  or  process,  mmted  a  con- 
ditional order  for  a  receiver. — Barrett  r.  Mit- 
cAe/2,  5  L  E.  B.  501.    (E.E.) 

12.  When  the  ptf.lin  an  administration  suit 
obtained  an  order  for  a  receiver  in  1822,  but 
did  not  complete  the  appointment  of  the 
receiver  until  1834,  the  Court  directed  an  en- 
quiry to  ascertain  by  whose  default  the  re- 
ceiver was  not  appointed ;  and  directed,  that 
if  it  was  by  the  ptf .'s  default,  and  if  he  might, 
through  such  appointment,  have  kept  down 
the  interest  on  his  own  demand,  he  should  not 
now  be  entitled  to  so  much  of  the  interest  on 
his  debt  as  would  have  been  paid  by  the 
receiver,  had  he  been  appointed  as  early  as 
he  might  have  been.  —  iVeio2w  v.  Drew,  1  Jon. 
&L.445.    (C.) 

18.  The  deft,  in  a  foreclosure  suit,  not  bar- 
ing complied  with  the  order  in  the  decree  to 
bring  in  the  title  deeds,  the  Court,  on  motion, 
referred  it  to  the  Master  to  appoint  a  receiver, 
although  the  decree  was  merely  for  a  sale,  and 
did  not  direct  a  receiver  to  ie  appointed.  — 
HarrU  v.  Shee,  6  L  E.  B.  548 ;  I  Jon.  &  L.  91. 
(C.) 

14.  Upon  the  death  of  a  respondent,  the  re- 
ceiver over  whose  lands  has  been  extended  to 
the  matters  of  several  judgment  creditors* 
petition ;  the  proper  order  under  the  5  &  6  ^. 
4,  c.  55,  s.  32,  is  to  continue  the  proceeding 
in  all  the  matters.  —  Bracbf  t.  Fitzgibbon,  71. 
E.B.1.    (B.) 

15.  A  judgment  creditor  having  sued  out  a 
JL/a,  and  obtained  a  return  of  g<K>ds  on  hands 
for  want  of  bidders,  presented  his  petition  for 
a  receiver,  without  having  proceeded  to  a  sale 
under  the  Ji./a,  Held,  that  he  was  not  entitled 
to  a  receiver  until  the  execution  at  law  was 
consummated  and  at  an  end ;  the  proceedings 
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under  the  the  Sheriffs  Act  being  analogoos 
to  an  execution.  —  Chatterton  v.  Allen,  7  I.  £. 
R.64.    (B,) 

1.  Upon  notice  of  motion  to  appoint  a  re- 
ceirer,  the  Court  will  not  entertain  an  appli- 
cation  to  extend  one. — Pringle  v.  Little,  7  I. 
KB.  206.    (R.) 

2.  When  a  receiver  neglects  to  lodge  the 
balance  due  on  foot  of  his  account,  within  the 
time  directed  by  G.  O.  147,  the  poundage 
which  he  is  to  be  disallowed  on  passing  his 
next  account  is  to  be  the  poundage  on  this 
last,  not  that  on  the  preceding  account  of 
which  he  neglected  to  lodge  the  balance. — 
MaxweUy.  BocUe,  7  I.  E.  R.  281.     (R.) 

8.  In  1822,  the  ptf.  obtained  an  order  for  a 
receirer  oyer  the  shares  of  F.  and  P.,  but  did 
not  prosecute  it.  No  receirer  was  appointed 
until  1834 ;  interest  on  the  ptf  .'s  demand  run- 
ning on  in  the  meantime.  Held,  that  if  the 
non-appointment  of  the  receiver  was  caused 
bj  the  ptf.'s  default,  he  must  bear  the  loss  of 
so  much  of  the  interest  as  would  have  been 
paid  out  of  F.'s  (the  deficient)  share  by  the 
receiver  if  he  had  been  appointed  in  due  time ; 
and  an  enquiry  directed  accordingly. — Newlnf 
v.  Drew,  7  I.  E.  R.  849 ;  2  Jo.  &  L.  416.    (C.) 

4.  When  a  petition  for  a  receiver  has  been 

5 resented  under  the  Mortgage  Act,  the  respon- 
ent  can  show  cause  without  filing  a  petition ; 
and  if  the  petition  has  not  been  filed,  the 
Court  has  no  jurisdiction,  even  to  give  costs, 
against  the  respondent,  of  a  motion  to  show 
cause.  —  Pakenham  v.  Darcy,  7  L  E.  R.  476. 
(R.) 

5.  The  time  of  presenting  the  petition  under 
the  Judgment.  Creditors  Acts,  as  appearing 
by  the  endorsement  of  the  Chancellor's  Se- 
cretary, and  not  the  date  of  the  Jiat,  is  the 
period  at  which  the  petitioner  must  be  en- 
titled to  sue  out  his  elegit. 

If  the  petition  be  presented  within  a  year 
after  the  judgment  has  been  obtained,  it  is 
sufficient,  though  not  fiated  until  after  the 
jt%,T,— Robertson  y.  M'Cahe,  7  I.  E.  R.  477.  (R) 

6.  Leave  given  to  the  ptf.  to  move  under 
particular  circumstances,  for  a  receiver  in  a 
suit  defective  for  want  for  parties. — SMvan 
V.  5.,  8  I.  E.  R.  72.    (C.) 

7.  The  Court  has  a  discretion  to  grant  or 
withold  a  receiver  under  the  I  &  2  Vic,  c.  108, 
8.  80  (Tithe  Rent-charge  Act).  Therefore, 
though  a  prima  facie  title  be  stated  in  the 
petition,  if  a  fair  doubt  be  cast  on  it  by  the 
answering  affidavit,  the  Court  will  not  appoint 
a  receiver. 

Semble — ^A  certificate  by  the  Commissioners 
under  the  Tithe  Composition  Act  (4  O,  4, 
c.  99,  8.  25^  is  valid,  though  it  only  finds 
generally  tnat  tithes  are  payable  to  a  lay 
impropriator,  without  giving  his  name. 

Semble  aUo—The  title  to  the  tithes  is  not 
concluded  by  the  certificate.  —  GreviUe  v. 
Fleming,  8  I.  £.  R.  201 ;  2  Jo.  &  L.  286.    (C.) 


8.  A  receiver  refused  on  a  bill  filed  by  a 
termor  for  years  who  leased  for  his  entire  term, 
reserving  rent,  with  a  power  of  distress ;  it 
being  doubtful  whether  the  bill  could  be  sus- 
tained, the  ptf.  having  a  remedy  at  law. 

Cremen  v.-Hawkes,  affirmed  on  appeal. — 
Cremen  v.  Hawkes,  8  I.  E.  R.  603 ;  2  Jon.  &  L, 
674.    (C.)— [Affg.  8  I.  E.  R.  163.] 

• 

9.  When  a  conditional  order  was  obtained 
under  the  Old  Rules  for  a  receiver,  any  person 
who  might  be  afitected  might  come  in  and 
show  cause. — Wilson  v.  Owens,  8  I.  K  R.  616. 
(E.E.) 

10.  The  wife's  estate  was  upon  her  marriage 
conveyed  to  trustees  to  the  use  of  the  husband 
until  bankruptcy,  insolvency,  or  until  an  elegit 
should  issue  against  the  lands  on  foot  of  any 
judgment  against  the  husband ;  and,  from  the 
happening  of  any  of  these  events,  to  the  use 
of  the  wife  for  her  separate  use.  Held,  that  a 
judgment  creditor  of  the  husband  could  not 
appoint  a  receiver  over  the  lands. — Woodrooffe 
y.  ifariAaff,  8  I.  E.  R.  670.    (R.) 

11.  In  a  suit  to  carry  into  execution  the 
trusts  of  a  will,  a  receiver  will  not  be  ap- 
pointed over  the  lands  in  the  possession  of 
the  heir-at-law,  unless  he  admits  the  will,  or 
until  it  is  proved  against  him.  —  Dobbin  v. 
Adams,  8  I.  E.  R.  167.  (R.) 

12.  When,  bv  appointment  of  different  re- 
ceivers over  distinct  portions  of  the  deft.'s 
estates,  the  entire  is  extended,  the  Court  will 
remove  all  the  receivers  except  one,  who  will 
be  retained  for  the  benefit  of  all  parties. — 
KeUg  y.  Eutkdge,  8  I.  E.  R.  228.  (R.) 

13.  When  a  party  In  the  cause,  tenant  of 
the  deft.,  was  appointed  receiver,  all  (except 
one)  of  the  ptfs.  who  had  the  carriage  of  the 
order  concurring  in  the  appointment,  the 
Court  refused  to  set  aside  the  report  of  the 
Master  on  the  application  of  the  dissenting 
pit— Turner  Y.  Lord  Donegal,  8  I.  E.  R.  286. 
(R.) 

14.  W.  mortgaged  leasehold  premises  to  the 
ptf.  The  deed  contained  a  clause  of  redemp- 
tion on  payment  of  the  principal  and  interest 
on  the  1st  May  1842.  By  deed  of  the  same 
date,  reciting  an  agreement  on  the  treaty  for 
the  mortgage,  that  the  principal  should  not  be 
called  in  until  after  the  death  of  W.,  and  that 
by  mistake  it  was  stated  in  the  mortgage  deed 
that  it  might  be  called  in  after  the  lit  of  May 
1842,  the  ptf.  covenanted  that  the  principal 
should  n6t  be  called  in  until  after  the  decease 
of  W.  He  became  insolvent ;  the  interest  fell 
in  arrear.  The  ptf.  paid  an  arrear  of  head- 
rent  to  save  the  premises  from  eviction  by  the 
head  landlord.  Held,  that  the  ptf.  was  not 
entitled  to  foreclose  the  mortgage  during  the 
life  of  W.,  but  was  entitled  to  a  receiver  to 
keep  down  the  interest  on  the  mortgage  and 
his  advances. 

The  premises  were  subject  to  an  annuity 
prior  to  the  ptf.'s  mortgage,  and  the  annui- 
tant was  made  a  party  to  the  suit  in  respect  of 
the  salvage  claim.    Held,  that  he  was  not  a 
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jfUri/f^T  partT  to  the  ^ait.  and  the  bill  wa«  di<- 
m!«)*^d  a^ain-t  him  with  co*t*. —  Hnrrotrf-A  t. 
Mo&jy,  0  L  E.  It  4^2 ;  2  Jo.  &  L.  o2\.     (C.j 

1.  When  a  prior  creditor  applie*  for  a  re- 
ceiver in  hisjcaui-e  in  thi*  Court,  there  beinjra 
receiver  in  the  Kxche^juer  a])p<^)inted  b_v  a 
p'ii«ne  creditor,  thi-  Court  will  aj-point  the 
receiver,  the  ptf.  tindertakinjr  to  remove  the 
re/reiver  in  the  Exchequer,  the  receiver  in  thi- 
Court  not  to  act  till  thtn,—Mi/U  v.  M^  *J  L 
E.  K.  I.  (R; 

2.  An  injunction  flfrain«t  proceedinjr-^  on  a 
jndfrment  jrranted.  after  pretermittin{i  the  op- 
portunity of  pjeadinjr  at  law.  when  the  nejrlect 
to  do  so  wa^*  accounted  for  by  the  creditor^ 
fcojif-itor  ha^in;:  ■•aid  that  he  would  prfx-eed  no 
further  if  the  land**  were  not  subject  to  the 
jud;^'rncnt. 

SunhU — It    i-i  prood   cau^e  ajraln-it  the    ap- 
pointment of  a  receiver  under  the  Judjrment 
Act-,  that  the  party  a^'ain>t  whom  the  judjj-  ■ 
mrnt  wa^  obtained  wa.^  onlv  a  trustee  of  the  \ 

lands.— O'A'e///  v.  Browne,  9*1.  E.  K.  l.'il.  (C.) 

I 

3.  The  H.'Jrd  G.  O.  applies  as  well  to  the 
exten-ion.  a«  to  the  appointment  of  a  receiver. 
Where  a  solicitor's  clerk  was  appointed  a  re- 
ceiver before  the  making  of  the  order,  he  will 
not  be  extended  to  other  land-  of  the  debtor, 
on  the  application  of  another  jud;rment  credi-  ; 
iOT.—Mmra  v.  Eyart,  9  L  E.  R.  209.     (E.) 

4.  An  order   appointing  a  receiver  should 
Btate  that    the  Court  has  been    informed  by 
petitioner's  Holicitor  that  no  order  appointing 
a  receiver  has  been  made  over  any  part  of  the  : 
respondent's  lands,  either  in  this  Court,  or  in  i 
the  (yourt  of  Exchequer,  unless  a  special  case  , 
for  ajipointinf;;  a  second  receiver  is  made. —  i 
Clarice  v.  M'Mahm,  9  L  E.  R.  4G2.  (R.) 

5.  The  3  &  4  KiV.,  c.  105,  s.  21,  does  not 
authorise  the  appointment  of  a  receiver  in  a 
case  of  constructive  trust.  The  Court  refused 
to  appoint  a  receiver  when  the  interest  of  the 
conu/f>r  of  a  judj^ment  in  a  lease  had  been 
evicted  for  non-payment  of  rent,  and  a  new 
lease  had  been  granted  to  a  third  party  under 
circumstances  which  would  constitute  the  new 
leasp  a  graft. 

Leave  given  to  show  cause  after  the  ap- 
pointment of  a  receiver,  on  an  affidavit  stating 
that  the  respondent  had  been  informed  and 
believed  that  the  ten  days  for  showing  cause, 
mentioned  in  the  conditional  order  for  the 
appointment  of  the  receiver,  were  sitting  days 
in  Term  ;  the  respondent  paying  the  costs  of 
the  absolute  order,  and  the  costs  consequential 
thereto.— CoMiV^  v.  Hopkins.  10  I.  E.  B.  2Q8. 
CB.) 

6.  The  Court  refused  a  receiver  in  a  fore- 
closure suit,  after  a  decree  to  account  and 
A  report  finding  but  half  a  yearns  interest  due, 
there  being  no  special  circumstances. — Hackett 
V.  SnoWy  10  I.  E.  R.  220.  (R.) 

7.  Real  property  of  the  wife  was  on  the 
marriage  conveyed  to  trustee!  to  the  use  of 


the  hu-band  for  lif^:  or  until  he  should  com- 
mit an  act  of  bankruptcy ;  or  until  he  should 
make  a  composition  with  hi^  creditors,  or 
should  a*-i?n  hi<  effect*  for  the  benetit  of  his 
creditor- :  or  until  he  -honld  become  insolvent, 
or  take  the  benetit  of  any  Act,  &c. ;  or  until 
an  fUffit  ^honid  i—ue  a-jain-t  the  lands;  and, 
after  the  hu-band'-  death,  or  the  happeningof 
any  of  tho»e  event*,  to  the  separate  use  of  the 
wife.  The  hu-sband  a%-i{rned  all  hi^  real  and 
pergonal  estate  to  a  trustee  for  the  benefit  of 
his  creditors.  On  a  bill  tiled  by  a  judgment 
creditor  of  the  hu-jband.  the  Court  refused  to 
ajipoint  a  receiver,  his  life  eMate  having  de- 
termined bv  the  assignment. — Uayes  v.  Mar^ 
i/.all,  10  L  E.  R.  429.  (R.) 

8.  Ilnyfs  V.  Marshall,  affirmed  on  appeal ; 
the  Court  considering  that  the  receiver  should 
be  refu'ied  also  on  the  ground  that  the  suit 
was  defective  for  want  of  parties. — Haytt  v. 
Mar&tiuU,  10  L  E.  R.  445.     (C.) 

9.  The  doctrine  of  civil  death  by  profession 
ceased  to  be  l.aw  at  the  Reformation,  and  was 
not  revived  by  the  R.  C.  Emancipation  Act 
no  G.  4,  c.  7).  The  Court  granted  a  receiver, 
on  a  bill  filed  to  raise  the  arrears  of  an  an- 
nuity devised  in  trust  for  a  lady  who  after- 
wards became  a  nun,  during  such  period  of 
her  natural  life  as  she  should  continue  unmar- 
ried.—J^Van*  V.  Cansidy,  11  L  E.  R.  243.  (R.) 

10.  When  a  petition  is  presented  under  the 
Mortpape  Act,  the  mere  impeachment  of  the 
mortgage  by  affidavit,  without  showing  pro- 
bable grounds  for  such  impeachment,  will  not 
prevent  the  Court  from  making  the  usual 
reference  to  appoint  a  receiver. 

StmUt — If  a  bill  should  be  filed  to  impeach 
the  mortgage,  the  Court  would  not  distribute 
the  fund  received  by  the  receiver  until  such 
suit  was  disposed  of. 

Cosqrare  v.  Gannon^  3  I.  E.  R.,  approved 
of.—  Whaley  v.  TT.,  111.  E.  R  276.  (R.) 

11.  A.,  B.,  and  C.  were  judgment  creditors, 

B.  and  C.  being  sureties  for  A.  The  Court 
appointed  a  receiver  over  lands  which  came  to 

C.  from  A.  bv  quasi  descent. 

5em6/«— Wnen  all  the  conuzors  of  a  joint 
judgment  are  principal  debtors,  and  one  diea, 
the  Court  will  not  appoint  a  receiver  over  the 
lands  of  the  survivor  alone. — Mercer  v.  M'Kee, 
111.  E.  R.  322.  (R.) 

12.  The  petitioner  in  the  second  matter  was 
receiver  in  the  first.  The  Court  refused  to 
extend  him  to  the  second  matter,  though  the 
respondent  consented. — Harvey  y*  Wcdutce,  11 
I.  E.  R.  339.  (R.) 

13.  Lord  D.  was  tenant  for  life  of  certain 
estates,  subject  to  a  charge  on  the  inheritance 
vested  in  S.  A  bill  was  filed  by  Lord  D.'s 
own  creditors,  and  a  receiver  was  appointed 
over  the  estates.  S.  filed  a  bill  to  raise  his 
charge.  Lord  D.  died  in  October  1844  ;  and 
S.  obtained  an  order  in  January  1845,  that  the 
receiver  should  be  extended  to  S.*s  cause,  so 
far  as  related  to  the  rents  due  at  the  time  of 
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the  decease  of  Lord  Djf  and  then  remainiDg 
ancollected.  A  sum  being  in  the  receiver's 
hands,  consisting  of  rents  dae  in  Lord  D.*8 
lifetime, — Udd,  that  the  creditors  of  Lord 
D.'s  life  estate  were  entitled  to  the  rents  re- 
ceived  before,  and  S.  to  the  rents  received 
after,  the  order  of  January  1845. 

The  extension  of  a  receiver  in  an  abated 
salt  against  a  tenant  for  life,  after  his  death, 
to  a  suit  by  a  creditor  on  the  inheritance,  is 
not  irregular. — Moore  v.  Donegal^  1 1 1.  E.  R. 
412.    (C.)— [Affg.  11  L  E.  R.  364.    (R.)] 

1.  The  appointment  of  a  person  as  receiver 
over  a  kind  of  property,  the  management  of 
which  he  does  not  understand,  with  an  under- 
taking to  act  under  the  direction  of  a  person 
who  does  understand  it,  is  improper. 

The  appointment  of  a  receiver  who  acts 
under  the  directions  of  a  defendant  is  objec- 
tionable. 

A  reference  to  appoint  a  receiver,  sent  back 
to  the  Master,  though  the  Masters  selection 
had  been  affirmed  by  the  M.  R — Ltq)ton  v. 
Stqihenson,  11 1.  £.  R  484.    (C.) 

2.  Receiver  appointed  on  a  judgment,  not- 
withstanding a  voluntary  deed  executed  the 
same  day  as  the  judgment  was  entered,  the 
judgment  having  relation  back  to  the  first  day 
of  the  preceding  Term. —  Beamish  v.  Phmre, 
IILE.  R669.    (R,) 

8.  The  Court  is  not  bound  to  make  an  order 
under  the  102nd  Rule  in  favour  of  a  puisne 
incumbrancer.  A  petition  was  presented  by 
a  party,  the  consideration  of  whose  security 
was  impeached  by  affidavit :  the  Court  made 
no  rule  on  the  petition,  without  prejudice  to 
the  petitioner  filing  a  bilL — Heenan  v.  Berry, 
II  I.  E.  R  687.    (R) 

4.  A  bill  filed  to  raise  the  amount  of  a  judg- 
ment was  taken  pro  con/esso.  The  bill  did  not 
pray  for  a  receiver ;  but  a  motion  for  a  receiver 
was  granted. — Richartbon  v.  Austen,  1  I.  Jur. 
20.    (R) 

5.  A  receiver  will  not  be  appointed  under 
the  6  &  6  TT.  4,  c.  55,  pending  a  writ  of  error 
on  a  judgment  at  Law,  although  the  petition 
be  presented  before  the  issuing  of  the  writ  of 
error,  and  security  for  costs  be  not  entered 
Into ;  the  ptf .  in  error  being  the  ptf.  in  the 
Court  below.  A  Court  of  Equity  will  not 
entertain  the  question  of  irresularity  in  pro- 
ceedings at  Law. — Nugent  v.  Waters,  1 1.  Jur. 
36.    (R) 

6.  When  a  receiver  dies,  it  is  of  course  to 
obtain  an  order  of  reference  for  the  appoint- 
ment of  a  new  receiver. — Wright  v.  O'Brien,  2 
I.  Jur.  20.    (R) 

7.  A  creditor  proved  a  charge  in  the  Mas- 
ter's office,  on  foot  of  several  judgments. 
Afterwards,  he  presented  a  petition  to  have  a 
receiver  extended  to  the  matter  of  one  of  the 
judgments.  Held,  that  filing  the  charge  was 
not  cause  against  the  extension  of  the  receiver, 


and  the  order  was  made ;  but  no  costs  of  the 
petition  were  given. — Gecde  v.  Nugent,  2  L  Jur. 
83.    (R) 

8.  Bill  to  raise  an  annuity.  Answer  by 
purchaser  of  part  of  the  lands  charged,  claim- 
ing to  be  exonerated  from  paymenfof  the  an- 
nuity. Upon  motion  for  a  receiver,  the  ptf. 
relied  on  an  affidavit  showing  that,  to  obtain 
payment  of  the  arrears,  it  was  necessary  to 
have  the  receiver  over  the  sold  lands.  An 
order  was  made  referring  it  to  the  Master  to 
appoint  the  receiver  over  sufficient  part  of  the 
lands  to  secure  payment  of  the  annuity. — 
Bonynge  v.  Colgan,  2  I.  Jur.  156.    (R.) 

9.  In  future  it  will  not  be  necessary  to  pre- 
sent a  petition  in  order  to  show  cause  against 
an  order  for  a  receiver  under  the  Mortgage 
Act;  and  all  apnlications  under  that  Act, 
after  an  order  'made  on  the  first  petition,  may 
be  by  motion. — Hart  v.  Carkton,  1  I.  C.  R. 
281 ;  8  L  Jur.  181.    (R.) 

10.  The  petitioner  is  entitled  to  be  paid  the 
costs  of  the  appointment  of  a  receiver  out  of 
a  fund  realised  by  him  in  priority  to  the  land- 
lord's claim  for  Ttni,^Read  v.  Corcoran,  1 1. 
C.R236.    (R) 

11.  A  receiver  cannot  be  appointed  ores- 
tended  over  tithe  rentcharge  by  petition  under 
the  5  &  6  W.  4,  c.  66,  or  3  &  4  Kic,  c.  105.— 
Lymberry  v.  Helsham,  1  I.  C.  R.  688.    (R) 

12.  A  judgment  in  set.  fa.  on  a  recognizance, 
beinc  merely  an  award  of  execution,  a  receiver 
may  be  appointed  on  a  recognizance  (notwith- 
standing the  12  &  18  Vic,  c.  95,  s.  10),  if  it 
was  enrolled  more  than  a  year  before  the  peti- 
tion is  presented,  though  the  judgment  was 
entered  within  the  year. 

Petitions  for  receivers  on  tenants'  and  re- 
ceivers* recognizances  should  be  entitled  in  the 
name  of  the  Queen;  the  Attorney-General 
should  be  the  petitioner. — The  Qjneen  v.  Cruise, 
2LC.  R66.    (C.) 

13.  The  Court  will,  in  order  to  save  expense, 
refer  in  the  first  instance  to  the  Receiver 
Master  a  cause  petition  under  the  Ch.  Reg. 
Act,  8.  15,  praying  the  appointment  of  a  re- 
ceiver over  lands  in  respect  of  an  annuity 
charged  thereupon. — Murphy  v.  Harmon,  2  I. 
C.R89.    (C.) 

14.  Lands  were  devised  in  trust  to  pay  a 
rentcharge  to  a  husband  and  his  wife  for  their 
natural  lives,  and  the  natural  life  of  the  sur- 
vivor. A  receiver  was  appointed  on  a  petition 
of  a  judgment  creditor  of  the  husbano,  by  his 
consent.  The  rentcharge  was  not  received  by 
the  receiver  during  the  husband's  life.  Held, 
after  his  death,  that  as  the  rentcharge,  if  a 
legal  one,  might  have  been  extended  by  the 
creditor,  an  elegit  bill  would  lie  for  it ;  and 
therefore  the  receiver  had  been  rightly  i^- 
pointed,  and  was  entitled  to  the  arrears. 

An  estate  to  hosband  and  wife  by  entireties 
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maj  be  extended  bj  a  judgment  creditor  of  the 
husband. — Croflon  v.  Bunbury,  2  I.  C.  B.  466. 
(R.) 

1.  In  a  case  under  12  &  13  Vic^  c.  96,  when 
a  judgment  in  case  was  entered  for  a  sum  under 
£150,  but  which,  including  costs,  amounted  to 
more  than  £\BO—IIeid,  that  this  was  not  a 
judgment  on  which  a  receiver  could  be  ap- 
pointed.— M'Donell  v.  Mcdone,  4  I.  Jur.  124. 
(R.) 

2.  Lands  were  devised  in  trust,  to  pay  a 
rentcharge  to  a  husband  and  his  wife,  for 
their  natural  lives,  and  the  natural  life  of 
the  survivor.  A  receiver  was  appointed  on  a 
petition  of  a  judgment  creditor  of  the  hus- 
Dand,  by  his  consent.  The  rentcharge  was 
not  received  by  the  receiver  during  the  hus- 
band's life,  neld,  after  his  death,  that  as 
the  rentcharge,  if  a  legal  one,  might  have 
been  extended  by  the  creditor,  an  elegit  bill 
would  lie  for  it,  and  therefore  the  receiver 
had  been  rightly  appointed,  and  was  entitled 
to  the  arrears. 

An  estate  to  husband  and  wife  by  entire- 
ties may  be  extended  by  a  judgment  creditor 
of  the  husband. — Croflon  v.  Bunburyj  2  I.  C.  R. 
466.     (R.) 

8.  A.  obtained,  as  of  H.  Term  1850,  a  judg- 
ment against  B.,  whose  interest  in  a  term  of 
years  was  sold  at  the  close  of  that  year  un- 
der an  execution  issued  on  foot  of  a  judg- 
ment obtained  against  B.  in  T.  Term  1850. 
The  purchaser  had  no  notice  of  the  judgment 
vested  in  A.,  who  applied  for  a  receiver  under 
the  Sheriffs  Act.  nekL,  that  A.  was  not  en- 
titled to  a  receiver,  without  first  establishing 
at  law  his  rights  against  the  purchaser. — Power 
T.  .Kc%,  6  I.  Jur.  57.    (R.) 

4.  In  a  foreclosure  suit  the  Court  will  not 
appoint  a  receiver  unless  a  year's  interest  is 
due,  or  that  there  is  danger  to  the  security. — 
Berbert  v.  Greene,  8  L  C.  R  270.    (R,) 

5.  After  a  judgment  debtor  has  become 
bankrupt,  a  receiver  cannot  be  appointed  on 
petition  of  the  iudgment  creditor,  though  cause 
ia  shown  only  by  a  puisne  mortgagee  in  pos- 
session.— Rtfon  V.  Le/roif,  8  I.  C.  R.  361.    (C.) 

6.  Order  made  extending  the  receiver  under 
the  Judgment  Acts,  on  a  petition  verified  by 
the  petitioner's  solicitor,  without  the  leave  of 
the  Court  (the  petitioner  residing  out  of  the 
jurisdiction),  on  production  of  an  attested  copy 
of  the  affidavit  of  the  petitioner,  filed  in  the 
Court  of  Law,  on  which  the  judgment  was  re- 
vived, and  which  verified  the  material  facts  in 
the  case.~CaMmoU V.  Rorke,  4 1.  C.  R  86.  (R.) 

7.  Two  judgments  were  obtained  in  1808, 
and  another  in  1806,  against  A.,  who,  being 
seised  in  fee  of  lands,  died;  and  they  de- 
scended on  B.  and  C,  his  daughters  and  co- 
heiresses. In  1809,  on  the  marriage  of  C,  her 
moiety  was  settled  to  uses,  under  which  the 
respondents  M<).  and  wife  claimed.  An 
agre^nent,  which  was  never  carried  into  legal 


execution,  for  a  partition,  was  afterwards  made 
between  the  owners  of  the  two  moieties.  One 
of  its  terms  was,  that  the  judgment  should  l>e 
thrown  on  B.'s  moiety.  In  1843,  B.'s  moiety 
was  mortgaged,  in  trust,  to  the  petitioner,  who 
had  notice  of  the  agreement  for  the  partition. 
The  judgments  were  also  assigned  as  a  colla- 
teral security.  Petitions  were  filed  in  the  I.  E. 
Court  to  sell  both  moieties,  but  the  Com- 
missioners stayed  the  sale  of  C.*s  moiety,  until 
it  should  be  ascertained  whether  B.*8  moiety 
would  be  inadequate  to  pay  the  judgments 
and  the  mortgage.  A  petition  was  filed  in 
this  Court  for  a  receiver,  pending  the  pro- 
ceedings in  the  I.  E.  Court.  The  Master  ap- 
pointed a  receiver  over  both  moieties. 

On  appeal  from  his  order — Semble,  that  the 
petition  was  not  sustainable  as  against  the 
appellants,  M*C.  and  wife ;  because  no  elegit 
had  issued  on  the  judgments,  and  the  suit  was 
not  for  the  administration  of  the  conusor's 
assets  ;  because  the  judgments  were  not  made 
charges  by  the  3  &  4  FVc,  c.  105,  as  against 
M^C.  and  wife,  as  purchasers  under  the  8ettle>- 
ment  of  1809. 

Heldj  that  the  petitioners  having  had  notice 
of  the  ag^ement  to  throw  the  judgments  on 
B.*s  moiety,  the  Court  would  not,  until  it  was 
ascertained  that  that  moiety  was  insufficient 
to  pay  them,  appoint  a  receiver  over  C.'s 
moiety. 

Senible,  that  the  petitioner,  as  mortgagee  of 
B.*s  moiety,  having  had  notice  of  the  said 
agreement,  was  not  entitled  to  throw  the  judg- 
ments on  C.*8  moiety,  in  order  that  the  pro- 
ceeds of  B.'s  moiety  might  be  sufficient  to  pay 
off  the  mortgage. 

The  Court,  in  appointing  a  receiver,  whether 
by  interlocutory  motion  or  by  decree,  exercises 
a  discretion  to  appoint  him  over  a  competent 
part  of  the  lands  charged  with  the  debt.  An 
incumbrancer  has  no  right  to  a  decree  for  a 
receiver  over  the  entire  of  the  lands,  without 
reference  to  the  question  of  the  amount  of 
security,  and  the  value  of  the  lands. 

The  Court  will  not  in  general  admit  affi- 
davits not  used  before  the  Masters,  on  appeals 
from  orders  made  by  them  in  cases  referred 
under  the  16th  sec.  of  the  Ch.  Reg.  Act ;  more 
especiallv  when  they  refer  to  matters  not  pnt 
in  issue  by  the  petition  or  discharge. 

In  this  case,  such  affidavits  were  admitted 
by  consent. — Tresiilian  v.  Camffe  (f  others^  4 
LC.  R.399.    (R.) 

8.  When  a  judgment  has  been  revived 
within  six  years,  and  no  interest  paid  on  it,  a 
receiver  will  be  extended  to  pay  the  amount 
of  such  judgment  and  interest. — ViridU  v. 
Evans,  7  I.  Jur.  17.    (R.) 

9.  When  a  receiver  has  been  appointed  un- 
der the  Judgment  Acts,  to  pay  the  amount  of 
a  judgment  out  of  lands,  he  may,  on  motion 
upon  notice,  be  extended  to  other  lands  to 
pay  the  same  judgment. 

If  a  receiver  petition  be  presented  for  this 
purpose,  the  Taxing  Master  will  be  directed 
to  tax  the  costs  of  the  petition  as  costs  of  a 
motion.— jyfnicAtfi  v.  DiWm,  7  L  Jar.  825.  (R) 
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1.  In  motions  for  a  receirer,  the  applicant 
most,  in  consequence  of  the  19  &  20  Vic.,  c. 
77,  state  the  valae  of  the  property  over  which 
the  receirer  is  sought  to  be  appointed. — Col- 
van  T,  Gregg,  2  I.  Jur.  N.  S.  46.    (R.) 

2.  When  there  are  no  proceedings  in  the  L. 
E.  C^  a  receiver  will  not  be  appointed,  unless 
a  sale  is  prayed. — Ryan  v.  Fitzgerald,  5  I.  C.  B. 
228.    (C.) 

8.  When  the  receiver  under  the  Mortgage 
Act,  in  a  matter  pendine  at  the  passing  of 
the  19  &  20  Vic.,  c.  77,  dies,  the  Court  has 
power  to  appoint  a  new  receiver,  notwith- 
standing the  repeal  of  the  former  by  the  6th 
sec.  of  the  latter  Act. — Hartstongey.  Tottenham, 
61.  C.B.144.    (B.3 

4.  Under  Pigot*s  Act,  a  judgment  creditor 
may  obtain  a  receiver  over  Ecclesiastical  pro- 
perty of  his  debtor. 

Form  of  order  In  such  case. — Winter  v.  Ho- 
man,  6  I.  C.  B.  479.    (C.) 

5.  A.  demised  lands  for  lives  renewable  for 
ever,  at  £70  a-year,  and  afterwards  agreed  to 
purchase  the  lessee's  interest,  then  vested  in  B.. 
in  consideration  of  a  perpetual  rentcharge  of 
£20  a-year.  To  carry  out  the  contract,  B.  de- 
mised the  lands  for  the  same  lives,  renewable 
for  ever,  at  a  rent  of  £90  a-year,  to  C,  in  trust 
for  A.  C.  died.  The  interest  in  the  latter 
lease  vested  in  B.,  C.*s  heir-at-law.  Held, 
that  a  suit  could  be  maintained  by  B.,  for  a 
receiver,  to  recover  the  arrears  of  the  profit 
rent  of  £20,  there  being  no  remedy  for  it  at 
Law.— ro6t»  V.  Redmond,  11  L  C.  B.  445 ;  6  I. 
Jur.N.  a  121.    (B.) 


LXXYin.  2.  b.  Appointment  of  Receiver  before 
Appearance  and  Answer* 

6.  A  receiver,  to  compel  def  t.'s  appearance, 
will  not  be  granted  in  a  suit  instituted  bv  a 
bond  or  simple  contract  creditor  to  pav  his 
debt  out  of  the  debtor's  real  estate. — Williams 
V.  i>i/&wi,  Hay.  &  J.  704.    (E.E.) 

7.  It  is  the  daily  practice  of  the  Court  to 
appoint  receivers  over  real  estate,  and  to 
order  the  tenants  to  pay  their  rents  to  the 
receiver,  although  those  rents  are  in  fact  debts 
founded  on  contract,  and  there  may  be  a  dis- 
pute as  to  the  person  entitled  to  them. 

Upon  a  creditor's  bill,  founded  on  the 
equity  of  the  88  G.  2  (Bankers  Act),  against 
the  public  officer  of  a  joint-stock  banking 
company,  incorporated  and  registered  pur- 
suant to  the  6  G.  4,  c.  42,  the  bank  havins 
stopped  payment,  an  injunction  was  granted 
to  restrain  the  directors,  &c.,  from  interfering, 
and  a  receiver  to  collect  the  joint  property, 
&c.,  was  appointed  before  answer,  the  deit. 
having  made  an  affidavit  for  the  purpose  of 
resisting  the  motion,  and  going  into  the  merits 
of  the  case. 

Form  of  order  in  such  case,  authority  and 
duties  of  receiver,  his  recognizance,  sureties, 
and  remuneration. — Acheson  v.  Hodges,  8  I.  E. 
R.  516, 522.    (B.) 


8.  The  head  landlord  threatened  to  evict 
mortgaged  premises  for  non-payment  of  rent. 
On  a  foreclosure  bill  being  filed,  and  before 
answer  or  process,  the  Court  granted  a  condi- 
tional order  for  a  receiver. — Barrett  v.  if iV- 
c^tt,  5  I.  E.  B.  601.    (EJE.) 

9.  The  Court  having  decided  that  the  ptf.  was 
entitled  to  an  annuity  on  the  lands  of  G.,  on 
which  persons  not  parties  to  the  suit  were 
entitled  to  a  charge;  and  a  question  of 
priority  having  arisen  between  toe  ptf.  and 
them;  the  cause  stood  over  to  make  them 
parties.  Held,  that  they  must  be  made  an- 
swering parties,  and  that  it  was  not  sufficient 
to  serve  them  with  notice  under  the  loth  G. 
Bule  of  March  1848.— /Su^iWn  v.  S.,  8  I.  E. 
B.72.    (C.) 

10.  When  a  receiver  has  been  appointed  by 
a  puisne  incumbrancer,  the  Court  wUl  not 
extend  him  to  the  suit  of  a  prior  incumbran- 
cer before  answer,  upon  the  consent  of  the 
inheritor,  as  the  puisne  incumbrancers  would 
be  thereby  deprived  of  the  rents  received 
until  the  receiver  could  be  extended  after 
answer.— Xr^nc^  v.  Nolan,  10  I.  E.  B.  57.  (B.) 

11.  The  Court,  upon  the  application  of  the 
ptf.,  appointed  a  receiver  over  the  lands  of  a 
minor  deft,  before  his  appearance  or  answer, 
upon  an  affidavit  that  the  rents  could  not  be 
enforced  from  the  under-tenants  of  the  minor 
(who  was  not  a  ward  in  Ch.),  and  that  his 
interest  was  in  danger  of  being  evicted ;  the 
head  landlord  having  served  ejectments  for 
the  non-pajrment  of  the  head-rent. — Whitelaw 
V.  Sandys,  12  L  E.  B.  898.    (E  Ji.) 

12.  A  creditor  who  has  obtained  a  receiver 
imder  the  Judgment  Acts  is  a  necessary  an- 
swering party  in  a  cause  seeking  a  sale  of  the 
lands.  Therefore  the  receiver  cannot  be  ex- 
tended from  the  matter  to  the  cause,  unless 
the  creditor  has  filed  his  answer,  and  has  had 
notice  of  the  motion  to  extend. 

But  when  it  is  sought  to  extend  a  receiver 
from  one  matter  to  another,  or  from  a  matter 
to  a  cause,  in  which  a  receiver  only  is  prayed 
for,  the  debtor  only,  and  not  the  creditor  who 
has  obtained  the  receiver,  should  be  served 
with  notice  of  the  motion. — Le  Grand  v. 
O'iVeia;  2  I.  C.  B.  569.    CB.) 


LXXVin.  2.  c.  Who  mag  be  Receiver. 

18.  It  is  no  objection  to  a  receiver,  that  he 
is  a  party  in  the  cause. 

There  should  not  be  two  receivers  over  the 
same  land.  This  Court  will,  therefore,  order 
that  a  receiver  already  appointed  by  the 
Court  of  Ch.  be  extended  to  a  cause  here, 
upon  his  giving  security  proportionate  to  the 
additional  lands  over  which  he  may  be  ap- 
pointed.— Doumshire  v.  TgrreU,  Hayes,  854. 
(E.E.) 

14.  A  receiver  appointed  In  a  cause  in  the 
Exchequer  will  not  oe  extended  to  a  Chan- 
cery suit.— Weldon  v.  G'ReiUy,  Fl.  &  K.  820. 
(B.) 
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1.  A  receirer  appointed  by  the  Court  of 
Ch.  in  an  advene  suit  ia  not  the  Inheritor^s 
receiTer  within  the  4  &  5  fF.  4,  c.  82. — ilnoii^ 
81.  E.B.601.    (E.E.) 

2.  The  terms  of  the  14drd  Rale  (prohibiting 
the  appointment  of  a  solicitor's  clerk  or  agent 
as  receirer)  are  general,  and  are  not  confined 
to  the  clerks  or  agents  of  the  solicitors  in  the 
cause  or  matter. — In  re  Stokes,  7  L  E.  R.  450 ; 
IJo.  AL.  676.    (C.) 

8.  An  attorney  or  solicitor  ought  not  to  be 
appointed  a  receiver;  and  the  Court  will, 
upon  motion,  direct  a  solicitor  who  has  been 
appointed  receiver  to  be  removed  on  that 
ground. 

When  several  judgments  are  vested  in  one 
person,  separate  petitions  for  the  appointment 
of  receivers  should  not  be  presented  on  foot 
of  each  judgment — thej  should  be  included 
in  one  petition. 

Any  solicitor  who  nominates  a  solicitor's 
clerk  or  apprentice  to  the  office  of  receiver 
will  be  snpended  from  practising  in  this  Court. 

If  a  solicitor,  solicitor's  clerk,  or  appren- 
tice, shop-keeper,  or  person  carrying  on  a 
profession  or  trade,  is  nominated  or  appointed 
receiver,  he  will  be  removed ;  and  the  person 
having  the  carriage  of  the  proceedings  must 
pay  the  costs  of  appointing  another  receiver. 
— Geale  v.  Nugent ;  Motonv  v.  Nugent,  1  I.  Jur. 
819.    (R.)— [hevd.:  1 1.  Jur.  841.    (C.)] 

4.  A  receiver  may  be  appointed  or  ex- 
tended under  the  Sheriffs  Act,  though  an 
order  for  a  sale  has  been  made  by  the  Com- 
missioners for  Sale  of  I.  Estates. — Corban  v. 
Lord  Mountcashel,  1 1.  C.  R  284.    (R,) 

6.  Upon  a  consent  entered  into  bona  fide  by 
the  parties  in  a  cause ;  by  B.,  the  receiver ; 
and  A.,  a  person  proposed  to  fill  that  office  ; 
the  Court  will  order  that  A.  be  substituted 
for  B.  as  receiver,  and  that  persons  be  ap- 
proved of  as  his  sureties,  and  the  security 
measured  at  a  given  sum,  without  reference : 
and  that  B.  and  his  sureties  be  discharged 
from  their  recognizance ;  that  A.  should  pay 
to  B.  an  advance  previously  made  by  him  for 
the  benefit  of  the  property,  and  all  his  costs ; 
that  A.  should  have  credit  in  his  accounts 
for  such  payment ;  that  a  policy  of  insurance 
effected  on  B.*s  life  should  be  discontinued ; 
that  the  life  of  a  third  party  already  insured 
by  B.  should  be  kept  so  by  A.  out  of  the 
rents;  that  the  proceeds  of  such  insurance, 
when  realised,  should  be  applied  by  the  latter 
in  recouping  his  advances ;  and  that  he  might, 
from  the  balance  of  the  rents,  effect  an  in- 
surance on  his  own  life  as  additional  security 
for  those  advances. 

Secut — When  there  appears  to  be  an  at- 
tempt to  traffic  in  the  office  of  receiver. — 
Farrccn  T.  Morris,  1  I.  C.  R.  680.    (C.) 

6.  An  accountant  in  the  office  of  an  attor- 
ney, though  not  strictly  an  attorney's  clerk, 
and  notwithstanding  that  he  holds  other  oc- 
cupations, is  a  clerk  or  agent  of  the  attorney 


and  is  incapable  of  holding  the  office  of 
ceirer  under  the  Court. — Crawford  v.  Chaime, 
8  L  Jur.  861.    (C; 

7.  A  consent  to  appoint  as  receiver  a  par- 
ticular person,  nominated  in  the  consent,  is 
not  one  which  ought  to  be  made  a  rule  of 
Court.— Z/eacA  v.  TudaU,  4  I.  C.  R.  209.    (C.) 

8.  The  M.  R.  may,  under  special  eircum- 
stances,  appoint  a  solicitor  receiver:  4l8t  O. 
O.  C1860>--Cromi«  v.  Peyton,  6 1.  Jur.  142.  (R.) 

9.  Petitioner  was  appointed  guardian  of  the 
persons  and  fortunes  of  a  testator's  children ; 
and,  though  a  barrister,  was  appointed  re- 
ceiver over  the  property,  in  consequence  of  a 
direction  in  the  testator's  will.  The  collection 
of  the  property  was  accompanied  with  some 
expense.  Under  these  circumstances,  the  re- 
ceiver was  allowed  poundage  ites  for  collection 
at  £5  per  cent.;  but  without  deciding  the  general 
question  that  the  2nd  Q.  O.  of  1844  did  not 
apply  to  such  cases.  There  having  been  two 
separate  orders,  one  directing  the  receiver  to 
account  for  dividends  of  stock  before  the 
Master  in  the  matter,  and  another  directing 
him  to  account  before  the  Receiver  Master 
for  the  rents,  an  order  was  made  directing 
both  accounts  for  the  future  to  be  taken 
before  the  Receiver  Master.  —  In  re  Doolws, 
71.  Jur.  286.    (R.) 


LXXVlH.  2.  d.  Against  Executors,  Adminis- 
trators, and  Trustees, 

10.  The  petitioner  issued  an  elegit,  and  ob- 
tained a  finding  on  the  inquisition.  The 
Court  refused  to  appoint  a  receiver  unless 
the  petitioner  consented  to  waive  his  costs 
at  law. — Hudson  v.  WUUams,  1  Jones,  680. 
(E.E.) 


LXXVuL  2.  e.  Appointment  of  Receiver  aver 

Infants  Estate, 

11.  Before  the  Court  of  Ch.  Reg.  Act  1850, 
no  step  could  have  been  taken  in  a  mi- 
nor matter  without  a  petition.  Under  that 
statute,  minors  may  be  made  wards  of  Court 
by  cause  petition ;  and  if  they  were  now  made 
wards  of  Court  by  cause  petition  instead  of 
an  ordinary  petition,  all  subsequent  orders 
might  be  made  on  motion,  and  without  peti- 
tion ;  and  expense  would  then  be  saved  to 
the  minors'  estate.— ITart  v.  CarUton,  1  I.  C. 
R.  281 ;  8  I.  Jur.  181.    (R.) 

12.  The  Lord  Chancellor  of  Ireland  has 
power,  under  the  i  &  5  W.  i,  c  78,  s.  7,  to 
appoint  a  receiver  over  the  estate  of  the 
minor,  upon  a  petition,  and  without  the  filing 
of  a  bill  for  that  purpose. — In  re  Goode,  1  L 
C.  R.  266 ;  8  I.  Jur.  60.    (C.) 


LXXVm.  2.  f .  Against  Joint  Tenants  and 
Tenants  in  Common, 

18.  A  receiver  will  not  be  granted  on  a  bill 


within  the  meaning  of  the  148rd  G.  O.  (1843),  |  of  partition,  filed  by  one  tenant  in  common 
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against  another,  unless  a  case  of  exclusion  is 
shown. — Spratt  v.  Aheame,  1  Jones,  60.  (E.E.) 


LXXVm.  2.  g.  Receiver  against  Mortgagor  or 
Mortgcigee,  and  other  Incwnbrancera. 

1.  A  receiyer  will  not  be  appointed  over  a 
life  estate  to  raise  arrears  of  interest  which 
accrued  due  during  the  time  of  a  former 
tenant  for  life.— CromeW  t.  Pratt,  Hay.  &  J. 
803.    (E.E.) 

2.  An  order  to  appoint  a  receiver  under 
the  6  &  6  ^r.  4,  c.  65,  will  not  be  suspended 
upon  an  allegation  that  the  consideration  for 
the  judgmeut  was  fraudulent  or  usurious  ;  but 
the  order  for  payment  will  be  stayed,  to  allow 
the  consideration  for  the  judgment  to  be  im- 
peached. 

Semble — A  receiver  will  be  appointed  over 
an  equity  of  redemption,  when  the  debtor 
is  in  receipt  of  the  Ttnts.-^MaxtoeUY.O'DelL 
S.  &  Sc.  194.    (R.)  ^ 

8.  It  is  not  a  sufficient  cause  against  the 
appointment  of  a  receiver  upon  a  judgment 
under  the  6  &  6  FT.  4,  c.  66,  that  the  debtor 
is  seized  only  of  an  equity  of  redemption, 
unless  the  mortgagee  be  in  possession,  or  will 
go  into  possession. 

The  impeachment  of  the  security  may  be 
good  cause  against  distributing  the  funds, 
but  not  against  granting  a  receiver.— 5miM 
T.  Egan,  S.  &  Sc.  238.    (K.) 

4.  The  Court  will  not  appoint  a  receiver 
on  a  judgment  under  6  &  6  fr".  4,  c.  66,  with- 
out the  consent  of  a  prior  creditor  who  is  in 
receipt  of  the  rents. 

The  affidavit  to  show  cause  against  ap- 
pointing a  receiver  under  that  Act,  need  not 
be  made  by  a  party  interested  in  the  lands. 
Ihe  Court  will  listen  to  any  person  who  states 
that  a  third  party,  not  the  respondent,  is  in 
receipt  of  the  rents,  and  may  be  affected  by 
the  order.  ^ 

The  statute  gives  the  creditor,  at  whose 
Instance  the  order  is  obtained,  a  right  to  costs 
in  certain  cases,  out  of  the  funds  brought 
in  by  the  receiver.  In  other  respects,  the 
Court  has  complete  control  over  these  funds. 
— Kennedy  v.  Whitney,  S.  &  Sc.  376.    (R.) 


that  rents  received  by  the  receiver  before 
the  conditional  order  for  extension,  and 
which  were  still  in  Court,  belonged  to  the 
annuitant.  —  Davoren  v.  Collins,  2  Jo.  806. 
(E.E.) 

8.  Deft,  executed  a  deed  purporting  to 
grant  ptf.  an  annuity  of  £52,  for  deft.*s  life, 
in  consideration  of  £350  paid  by  ptf.  to  deft, 
upon  the  execution  of  the  deed.  The  annuity 
becoming  in  arrear,  ptf.  filed  a  bill  to  raise 
the  arrears,  by  selling  the  premises  charged, 
and  a  receiver  in  the  meantime.  Ptf.  now 
moved  on  the  bill  for  a  receiver.  Deft.,  by 
her  answer  and  affidavit,  impeached  the  grant 
of  the  annuity  on  several  grounds;  and  in- 
sisted that  the  deed  was  not  bona  Jide,  but 
merely  an  evasion  of  the  statutes  against 
usury ;  that  the  real  agreement  was  for  an 
usurious  loan,  of  which  the  repayment  was 
secured  by  an  insurance  on  deft.*s  life,  to 
be  maintained  at  her  cost;  and  referred  to 
letters  of  ptf.*s  agent,  which  treated  the  trans- 
action as  a  loan,  not  as  a  purchase.  Deft, 
also  denied  that  the  consideration  was  duly 
paid.  Held,  that  there  was  a^  prima  facie  case 
for  a  receiver,  since  deft.'s  unproved  alle- 
gations could  not  avail  against  her  solemn 
deed.— ^c%  v.  Butltr,  1  I.  E.  R.  436.    (R.) 

9.  When,  upon  a  decree  pro  confesso  in  a 
foreclosure  suit,  ptf.  moves  for  a  receiver, 
he  must  show,  by  affidavit,  the  sum  due  for 
principal,  interest,  and  costs,  after  all  just 
allowances,  and  that  deft,  is  in  possession. 
The  statement  in  the  bill  respecting  the  sum 
due  is  not  enough. — Rogers  v.  Newton,  2  I.  E. 
R.40.    (R.) 


.1.  -r,  *  ^^^^  ^^^  payment  of  an  annuity, 
the  Court  of  Exchequer  will  appoint  a  re- 
ceiver on  the  answer,  and  an  affidavit  of  the 
sum  due,  though  an  issuable  Term  and  Vaca- 
tion have  elapsed  since  the  answer  was  filed. 
— /by  V. /%  2  Jon.  360.    (E.E.) 

6.  Q«f '•«^Whether  the  filing  of  a  petition 
under  the  5  &  6  H^.  4,  c.  55,  is  not,  for  the 
purpose  of  a  suit  to  have  equitable  execu- 
tion, equivalent  to  issuing  an  elegit? -^Hand- 
ley  V.  Lord  Lang/brd,  2  Jo.  421.    (E.E.) 

7.  A  receiver  was  appointed  in  an  equity 
cause,  and  was  afterwards  extended  to  the 
matter  of  a  petition  presented  by  a  prior 
mortgagee  under  the  Mortgage  Act.    Held, 


10.  When  the  deed  reserving  a  f.-f.  rent  out 
of  lands  thereby  conveyed  in  fee,  was  of  an- 
cient date,  and  the  rent,  after  various  mesne 
assignments,  was  vested  in  the  ptf.,  as  as- 
signee, and  was  in  arrear;  and  the  estate 
conveyed  by  the  deed,  after  various  mesne 
assignments,  was  vested  in  the  deft.,  as  as- 
signee ;  upon  a  bill  by  the  assignee  of  the 
rent,  praying  a  receiver,  &c.,  and  the  deft's 
answer  admitting  the  ptf.'s  title,  but  insisting 
that  his  remedy  was  at  law,  the  Court  granted 
a  receiver  over  the  premises  conveyed  by  the 
deed,  to  pay  the  arrears  and  future  accruing 
gales  of  the  rent,  although  the  deed  contained 
clauses  of  distress  and  re-entry  in  ease  of 
non-payment. — Stevelly  v.  Murphy,  2  I.  E.  R. 
448.    (R.) 

11.  A  judgment  creditor  is  entitled  to  a 
receiver  under  the  6  &  6  ff .  4,  c.  66,  in  every 
case  in  which  at  law  he  could  issue  an  elegit. 
In  such  a  case,  although  the  parties  in  posses- 
sion may  show,  as  cause  against  the  receiver's 
appointment,  an  equitable  defence  which, 
upon  a  bill  filed  for  that  purpose,  would  pro- 
bably entitle  them  to  a  decree,  the  Court  will 
appoint  the  receiver  on  the  judgment  credi- 
tor's petition ;  but  will  retain  the  fund  until 
the  party  relying  upon  the  equity  has  had  the 
opportunity  of  having  it  regiUarlv  established 
by  a  decree. — Walsh  v.  Keane,  3  1.  E.  R.  426  ; 
Fl.  k  K.  174.    (R.) 
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1.  It  is  contrary  to  the  practice  of  the  Court 
of  Exchequer  to  appoint  a  receiver  after  a 
final  decree. 

SembU — That  the  practice  is  different  in  the 
Court  of  Chancery. — Barber  v.  /2oe,  Long.  & 
T.  662.    (E.E.) 

2.  As  can^e  against  the  conditional  order 
for  the  appointment  of  a  receiver  under  the 
Mortgage  Act  (11  &  12  G.  S,  c.  10),  the  re- 
spondent impeached  the  mortgage,  and  showed 
br  affidavits  very  strong  grounds  to  induce 
tne  Court  to  believe  that  it  was  obtained  with- 
out good  consideration  and  by  fraud.  Ttie 
cause  was  allowed  without  costs,  it  having 
been  the  practice  hitherto  not  to  appoint 
a  receiver  under  the  Mortgage  Act,  except 
where  the  right  of  the  mortgagee  was  uncon- 
troverted ;  and  it  appearing  by  the  petition  in 
this  case,  that  from  the  date  of  the  mortgage 
to  the  present  time  (thirteen  years)  no  pay- 
ment had  been  made  or  demanded,  as  the  re- 
spondent alleged,  on  foot  of  the  mortgage, 
although  the  parties  were  close  neighbours  all 
the  time.  But  the  M.  R.  declared  it  should 
not  be  understood  that  petitions  under  this 
Act  may  be  defeated  whenever  the  respondent 
comes  in  on  motion  and  impeaches  the  mort- 
ffage;  that  for  the  future  the  conditional  order 
for  a  receiver  shall  be  made  absolute  notwith- 
standing such  impeachment,  unless  theg^unds 
for  such  impeachment  clearly  appear:  and 
that  the  former  practice  held  out  a  strong 
temptation  to  parties  in  receipt  of  the  rents 
to  make  improper  statements  upon  oath,  and 
ought  not  to  be  followed. — Coagrave  v.  Gannoriy 
8  I.  E.  R.  433  ;  Flan.  &  K.  228.  (R.)— [Ap- 
proved: WhaUy  v.  W^.,  11  I.  E.  R.  276.  (R.)J 

8.  Ptf .,  as  mortgagee  of  the  tithe  rentcharge, 
filed  a  bill  against  the  incumbent,  and  against 
a  sequestration  creditor  in  possession  ;  and 
that  creditor's  answer  submitted  that  the 
mortgage  was  void  under  the  10  &  1 1  Car.  1, 
c.  8.  The  Court  appointed  a  receiver. — Kenny 
V.  Cumming,  FL  &  K.  321.     (R) 

4.  A  puisne  mortgagee  having  obtained  a 
receiver  under  the  Mortgage  Act,  a  prior  mort- 
gagee in  a  year  after  extended  the  receiver, 
no  rents  having  in  the  meantime  been  collected 
by  him.  Heia,  that  the  prior  mortgagee  was 
entitled  to  all  the  rents  due  before  the  exten- 
sion by  him,  but  not  collected  until  afterwards. 
—Boyd  V.  Burke,  8  I.  E.  R.  660.    (R.) 

5.  A  judgment  creditor  having  obtained  a 
receiver  under  the  Judgment  Acts,  over  lands 
of  his  debtor,  may,  after  the  lapse  of  more 
than  a  year,  get  a  receiver  under  the  Acts 
over  other  lands  of  the  debtor,  without  reviv- 
ing his  judgment — Clendmning  v.  Oranmore,  9 
I.  E.  R.  150.    (R.) 

6.  A  judgment  creditor,  in  1836,  obtained 
a  conditional  order  for  a  receiver.  In  1837  a 
consent  order  directed  that  the  respondent 
should  pay  the  instalments ;  and,  in  default, 
that  a  receiver  should  be  appointed.  In  1846, 
upon  default  being  made,  the  creditor  pre- 
sented a  petition  to  extend  a  receiver  ap- 
pointed in  the  meantime  in  the  matter  of  a 


pnisne  creditor.  Held,  that  the  petition  was 
a  continuation  of  the  original  petition,  and 
that  it  was  not  necessary  to  revive  the  judg- 
ment. 

That,  properly,  the  application  should  bt 
made  by  motion. — Uyas  v.  Cruise^  9  L  E.  B. 
266.    (R.) 

7.  A  cause  petition,  for  the  appointment  of 
a  receiver  to  keep  down  the  interest  upon  a 
charge,  is  not  in  general  regular.  The  fact  of 
Che  charge  having  been  put  in  settlement  is 
not  a  sufficient  reason  for  presenting  such  a 
petition. 

Bennett  v.  Briscoe  (1  L  C.  R.  594)  disap- 
proved of,— Ryan  v.  Fitzgerald^  5  L  C.  R.  223. 
(C.) 

8.  The  appointment  of  a  reoeiver  in  a  mort- 
gage cause  does  not  take  the  case  oat  of  the 
operation  of  the  81st  G.  O.  of  1843.^  Wood- 
rooffe  V.  Greenej  15  I.  C.  R.  176.    (C^A^) 

9.  The  receiver  of  the  rents  of  a  mortgaged 
estate  is  the  mortgagor's  receiver. — Chmnery 
V.  Evanty  9  L  Jur.  N.  8.  281.    (HX.) 


LXXVm.  2.  h.  In  Partner$h^  Cases. 


LXXVni.  2.  i.  PendenU  lite. 

10.  Upon  the  hearing,  the  Court,  though  en- 
tertaining a  strong  opinion  in  favour  of  the 
ptf.,  directed  an  ejectment  against  the  deft^ 
who  obtained  a  verdict,  which  was  afterwards 
set  aside.  The  Court  granted  a  receiver  over 
the  deft.'s  possession,  it  being  shown  that  the 
rents  were  in  danger. — Scott  v.  S.,  13  L  E.  R. 
212,    (C.) 

11.  B.  was  donee  of  a  general  power  of  ap- 
pointment enabling  him  to  charge  respond- 
ent's estate  with  £1500  and  interest.  He  ex- 
ercised it  in  the  petitioner's  favour,  who  was 
B.'s  only  son  by  a  second  marriage,  and  who 
now  sought  to  have  a  receiver  appointed  over 
the  estates,  as  no  interest  had  been  paid  for 
fifteen  or  sixteen  years. 

The  respondents  impeached  the  petitioner's 
security,  on  the  ground — that  the  power  of  ap- 
pointment was  contained  in  a  deed  intended 
to  carry  out  a  prior  contract ;  that  the  power 
was  too  general,  and  should  have  been  con- 
fined to  the  children  of  the  first  marriage; 
and  that  a  cross-bill  to  remedv  the  mistake 
had  been  already  filed.  Held,  that  a  receiver 
should,  notwithstanding  this  impeachment,  be 
appointed  pending  the  litigation. — Blahe  v.  B., 
8  L  Jur.  N.  S.  301.    (R.) 

12.  C,  being  entitled  to  an  equity  of  re- 
demption, confessed  a  judgment.  Afterwards, 
C,  and  the  mortgagee,  by  C.'s  direction,  con- 
veyed the  estate  to  a  purchaser  with  notice  of 
the  judgment.  The  Court  would  not,  at  the 
judgment  creditor's  instance,  appoint  a  re- 
ceiver over  the  estates  in  the  purchaser's 
hands. — Barrett  v.  Merrick^  2  Jones,  198.  (E. 
E.) 
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I.  A  purchaser,  without  notice  of  a  prior 
jadgment,  at  the  time  of  the  purchase,  toolL 
to  a  trustee  for  himself  an  assignment  of  an 
outstanding  mortgage  prior  to  the  judgment. 
Upon  the  petition  of  the  judgment  creditor, 
under  the  5  &  6  fF.  4,  c.  55,  the  Court  refused 
to  appoint  a  receirer. — Chapman  v.  Dunbar,  3 
I.  E.  R.  202 ;  Fl.  &  K.  86.    (B.) 


LXjlvuI.  2.  j.  Against  Vendor  and  Purchaser, 


LXXVIII.  2.  k.  In  cases  of  Judgment  and  Cus' 
todiam  Creditors,  under  the  Sheriffs 
Act,  S&6W.4,c.  55,  and  under  the 
Hentcharge  Acts, 

2.  When  a  hill  is  filed  against  a  deft.,  re- 
siding out  of  the  jurisdiction,  to  raise  a 
charge  specifically  affecting  his  lands,  a  re- 
ceiver will  be  appointed,  to  compel  his  ap- 
pearance.— Nash  T.  Hughes,  Hay.  &  J.  400. 
CE.E.) 

3.  A  prior  creditor,  having  obtained  a  re- 
ceiver in  a  Chancery  suit  to  which  a  puisne 
creditor  is  a  party,  cannot  remove  a  receiver 
appointed  by  the  Exchequer  in  the  puisne 
creditor's  suit  in  that  Court,  to  which  the 
prior  creditor  is  not  a  partv. 

Sembie — At  the  desire  oi  the  prior  creditor, 
the  Exchequer  will  direct  the  puisne  creditor 
to  make  him  a  party  to  the  suit. 

But  the  Exchequer  will  not  remove  its  re- 
ceiver when  the  receiver  in  Chancery  was 
collnsively  appointed  to  obstruct  the  puisne 
creditor.— Barry  v.  B,,  Hay.  &  J.  608.    (E.E.) 

4.  A  receiver  to  compel  the  deft.'s  appear- 
ance will  not  be  granted  in  a  suit  instituted 
by  a  bond,  or  simple  contract  creditor,  for 
payment  of  his  debt  out  of  his  debtor's  real 
estate.— TFtY/kwiw  v.  Dillon,  H.  &  J.  704.  (E.E.) 

5.  An  order  to  appoint  a  receiver  under  the 

5  &  6  W,  4,  c.  55,  will  not  be  suspended  on  an 
allegation  that  the  consideration  for  the  judg- 
ment was  fraudulent  or  usurious;  but  the 
order  to  pay  will  be  stayed,  to  give  an  oppor- 
tunity to  impeach  it,— Maxwell  v.  O'Delt,  S.  & 
Sc.  194.    (R.) 

6.  A  judgment  is  not  a  sum  charged  upon, 
or  payable  out  of  land,  within  the  3  &  4  Tr.  4, 
c.  27, 8.  42.  Therefore,  an  application  for  an 
order  to  discharge  a  receiver,  under  the  5  &  6 
W,  4,  c.  55,  on  payment  of  the  principal  due 
on  the  judgment,  with  six  years'  interest,  was 
refused.— Aeai^  v.  Bodkin,  S.  &  Sc.  211.    (R.) 

7.  A  petition  for  a  receiver  under  the  5  & 

6  W,  4,  c.  55,  should  be  verified  by  the  affi- 
davit of  the  person  interested,  whenever  it  is 
possible  to  procure  such  an  affidavit. — Clon- 
curry  r.  Piers,  S.  &  Sc.  669.    (R.) 

8.  Sembie — A  receiver  will  not  be  appointed 
over  a  term  of  years,  upon  a  judgment  credi- 
tor's petition  under  the  6  A  6  Vr.  4,  c.  55.— 


Littlewoodr,  Brierley,  1  Jo.  606.  (E.E.)— TFW^e 
V.  W,,  1  Jo.  610.    (E.E.) 

9.  The  Court  will  not  appoint  a  receiver 
under  the  5  &  6  TF.  4,  c.  65,  over  the  posses- 
sion of  a  prior  elegit  creditor. — Hobson  v.  Jfur- 
phy,  2  Jo.  169.    (E.E.) 

10.  On  the  Attorney-General's  consent,  a 
receiver  will  be  appointed  under  the  h  &,B  W. 
4,  s.  55,  when  the  conuzor  of  the  judgment  has 
died  intestate,  and  without  heirs.  —  Fox  v. 
Auldjo,  2  Jo.,  180.    (E.E.) 

11.  The  Court  will  not  appoint  a  receiver, 
under  the  5  &  6  TF".  4,  c.  55,  over  a  prior  cre- 
ditor who,  by  an  agreement  entered  into  with 
the  debtor  after  the  petitioner's  judgment,  is 
in  possession  of  the  debtor's  estate,  to  pay  off 
an  incumbrance. — Balfe  v.  Lynch,  2  Jo.  185. 
(E.E.) 

12.  The  5  &  6  fr.  4,  c.  65,  applies  only  to 
cases  in  which  the  creditor  has  not  had  the 
benefit  of  his  judgment. 

A  judgment  creditor  filed  an  'elegit  bill, 
and  got  into  possession  of  part  of  his  debtor's 
estates  by  a  receiver  appointed  under  a  de- 
cree in  that  suit.  Under  this  Act,  the  Court 
refused  to  appoint  a  receiver  over  other  parts 
of  the  debtor's  estate. — Davidson  v.  Lar^ord, 
2  Jo.  189.    (E.E.) 

18.  Under  the  5  &  6  W.  4,  c.  55,  this  Court 
has  not  jurisdiction  to  appoint  a  receiver  over 
an  equity  of  redemption  in  fee,  even  though 
the  conuzor  of  the  judgment  be  in  possession 
of  the  lands. — Uandiey  v.  Lord  Longford,  2 
Jo.  843.    (E.E.) 


14.  In  an  affidavit,  verifying  a  petition  for 
a  receiver,  under  Xh^  5  &  6  fy .  4,  c.  55,  it  is 
sufficient  to  state  a  lump  sum  to  be  due  on 
foot  of  the  judgment  for  principal,  interest, 
and  costs,  when  the  only  costs  incurred  are 
the  ordinary  costs  of  entering  judgment. — 
Anon,,  2  Jo.  349.    (E.E.) 

15.  The  Court  will  appoint  a  receiver,  un- 
der the  5  &  6  TF.  4,  c.  55,  over  a  reversion  in 
fee  expectant  on  a  term  of  years.  Against 
an  application  for  a  receiver,  the  respondent 
showed  cause  that  the  conuzor  had,  before 
the  rendition  of  the  judgment,  conveyed  all 
his  estates  to  respondent.  It  being  alleged 
that  the  conveyance  was  voluntary,  and  void 
as  against  creditors,  the  Court  directed  an 
enquiry  into  the  consideration  for  the  deed. — 
CosteUo  V.  Jones,  2  Jo.  352.    (E.E.) 

16.  A  receiver  will  not  be  appointed  over  an 
ecclesiastical  benefice,  with  cure  of  souls,  if 
no  sequestration  has  issued,  and  the  bishop 
was  not  aparty  to  the  suit. — M*- Curdy  v.  Chi- 
chester, 2  Jo.  358.  (E.E.) 

17.  In  answer  to  a  petition  for  a  receiver  to 
pay  tithe  composition,  under  2  &  3  TF.  4,  c. 
119,  8.  15,  the  respondent  cannot  set  up  as  a 
defence  that  the  lands  are  in  the  occupation 
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of  his  ander-tenantfl,  who  hold  under  on- 
stamped  accepted  proposals  in  writing,  exe- 
cuted prior  to  the  16th  August  lS32,—Orpen 
T.  Ail^  2  Jo.  484.  (EJE.) 

1.  SemUe^A  person  in  possession  of  lands 
under  a  contract  for  a  lease  thereof  for  a 
term  greater  than  three  years,  but  upon  which 
an  action  at  law  could  not  be  maintained,  is 
not  a  person  having  an  estate  or  interest 
therein  greater  than  a  tenancy  from  year  to 
year,  within  the  meaning  of  2  &  8  Tr.  4,  c. 
119,  8.  12,  though  a  Court  of  Equity  would 
decree  specific  execution  of  the  contract,  on 
the  ground  of  part  performance. — Orpen  y. 
J/oor€,  2.  Jo.  486.  (E.E.) 

2.  After  the  appointment  of  a  receiver, 
under  the  5  &  6  TT.  4,  c.  55,  the  petitioner 
died,  having  appointed  two  executors,  of  whom 
only  one  proved  the  will.  Held,  that  the  pro- 
ceedings on  the  petition  must  be  continued  in 
the  names  of  both  executors. — Anon.  2  Jo. 
781.  (E.E.) 

8.  Under  the  5  &  6  TT.  4,  c.  55,  and  before 
the  G.  O.  of  March  1848,  the  absolute  order 
was  the  order  appointing  the  receiver,  and  to 
the  date  of  it,  and  not  of  the  conditional 
order,  his  appointment  had  reference,  so  as  to 
give  priority  over  the  rights  of  a  bankrupt's 
assignee. — Burt  v.  Bemcurd,  2  Con.  &  L.  271. 
(C.) ;  8  Dr.  &  War.  464 :  confirming,  on  appeal, 
the  judgment  of  the  M.  B. ;  Fl.  &  K.  414.  (R.) 

4.  The  order  extending  a  receiver  under 
5  &  6  VF.  4,  c.  55,  does  not  attach,  for  the 
benefit  of  the  extending  creditor,  the  arrears 
of  rent  accrued  due  before,  and  received  after 
the  extension. — Rtde  v.  Henry,  Fl.  &  K.  97. 
(R.) 

5.  An  affidavit  to  verify  a  petition  under 
5  &  6  TF.  4,  c.  55,  made  by  the  agent  of  the 
petitioner,  will  not  suffice ;  the  affidavit,  unless 
some  special  facts  are  stated,  must  be  made 
by  the  petitioner  himself.— PAeZon  v.  P..  Fl.  & 
K.  177.  (R.) 

6.  In  proceedings  under  5  &  6  TF.  4,  c.  56, 
the  Court  will  not  refer  it  to  a  Master  to 
ascertain  the  priorities  of  the  judgment  credi- 
tors, but  will  itself  decide  upon  them,  on  the 
motion  to  draw  out  of  Court  tne  money  brought 
in  by  the  receiver.— £fin/on  v.  Gill  Fl.  &  K. 
188.  (R.) 

7.  A  reeeiver  appointed  in  a  cause  over  a 
life  estate,  and  not  discharged  upon  the  death 
of  the  tenant  for  life,  will  be  extended  to  the 
matter  of  a  petition  upon  a  judgment  obtained 
against  the  tenant  in  tail. 

Semble — That  a  receiver  appointed  over  a 
life  estate  is  not  discharged  by  the  death  of 
the  tenant  for  life. —  Vincent  v.  Uoino,  Fl.  6  K. 
275.  (R.) 

8.  On  application  by  a  judgment  creditor 
for  a  receiver  over  a  chattel  interest,  the  Court 
will  not  consider  the  jear  limited  by  the  8  &  4 
Vic.  c.  105,  s,  22,  to  have  elapsed,  unless  it  has 


elapsed  before  the  date  of  the  conditionml 
order  appointing  the  receiver. 

The  proviso  in  the  22nd  sec  of  8  &  4  Fsc^ 
c.  106,  requiring  the  judgment  to  have  been  a 
^ear  entered,  applies  to  cases  in  which  the 
judgment  creditor  petitions  for  a  receiver,  ma 
well  as  to  cases  in  which  he  proceeds  by  bilL — 
M'Dermott  v.  Moylan,  Long.  &  T.  555.  (E  JS.) 

9.  An  degit  issued  twenty-four  years  before, 
but  never  executed,  is  not  such  an  elegit  ma 
will  support  a  petition  for  a  receiver  under 
the  Sheriffs  Act. 

A  party  in  possession  under  an  degit  most 
abanaon  the  proceedings  which  he  has  taken 
thereunder,  before  the  Court  will  grant  him  m 
receiver  under  the  Sheriffs  Act. — Maktm  t. 
Fitzgibbon,  1  L  £.  R.  6 ;  1  Dr.  &  WaL  651.  (C.) 

10.  A  mortgagee  in  possession,  having  a  col- 
lateral judgment  dulv  revived,  may,  under  the 
5  &  6  (T.  4,  c.  55,  have  a  receiver  extended 
over  the  freehold  in  his  possession,  but  subject 
to  an  account  of  the  rents,  &C.,  received,  or 
which  might,  without  wilful  default,  hare 
been,  received  out  of  the  premises  during  the 
period  of  possession  under  the  mortgage.  If 
petitioner  omits  to  state  a  material  fact,  which 
is  within  his  knowledge,  and  the  respondent 
or  a  third  person  comes  in  to  show  cause 
against  a  conditional  order  thus  obtained,  and 
shows  the  fact  withheld,  the  petitioner  must 
pay  the  costs,  even  though  the  cause  be  disal- 
lowed.—-4(fcm«  Tv  Horn,  1 1.  E.  R.  69.  (R.) 

11.  It  is  still  unsettled  in  this  Court  whether 
a  receiver,  under  the  5  &  6  fF.  4,  c.  55,  will  be 
extended  over  a  term  of  years.  If  a  party  in 
receipt  of  the  rent  shows,  as  cause  against  a 
conditional  order  for  a  receiver  under  that  Act, 
that  it  has  not  been  served  on  himself,  that 
cause  will  be  allowed ;  and  the  petitioner  will 
be  compelled  to  pay  the  costs. — Reynolds  r. 
Falkiner,  1  L  E.  R.  95.  (R.) 

12.  On  consent,  a  provision  will  be  allowed 
to  maintain  the  tenant  for  life  over  whose 
estate  a  receiver  has  been  appointed  under 
the  5  &  6  TF.  4,  c.  55;  but  that  provision  will 
be  made  by  discharging  the  receiver  from  over 
so  much  of  the  lands  as  will  give  respondent 
a  sufficient  income ;  not  by  directing  the  re- 
ceiver to  pay  respondent  a  specific  portion  of 
the  rents. — Evans  v.  Blennerncusetf  1  L  £.  R. 
115.  (E.E.) 

18.  A  mortgagee,  who  has  extended  a  re- 
ceiver under  the  5  &  6  7F.  4,  c.  56,  to  the 
matter  of  a  judgment  collateral  to  the  mort- 
gage, will  not  be  allowed  afterwards  to  set  up 
the  mortgage  against  a  creditor  whose  judg- 
ment is  puisne  to  the  mortgage,  and  who  seeks 
to  extend  the  receiver  to  his  judgment. — Wal- 
ler V.  Blennerhassety  1  I.  E.  R.  886.  (E.E.) 

14.  The  petition,  under  the  6  &  6  W,  4,  c.  66, 
must  be  presented  in  the  name  of  the  person 
entitled  at  law  to  issue  execution  on  the  judg- 
ment.— Hanky  v.  Blemerhassett,  1  I.  £.  R.  478 ; 
2  Jo.  188.    (E.E.) 
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1.  It  U  not  an  answer  to  an  application  for 
a  receiver  under  5  &  6  YF.  4,  c.  55,  that  the 
party  in  possession  is  a  purchaser  of  the  legal 
estate  affected  by  the  judgment,  without  notice 
of  it,— FUtcher  v.  Eley,  2  Jo.  505.    (E.E.) 

2.  In  an  application  for  a  receiver  under  5 
&  6  W.  i,  c.  55,  the  judgment  of  revivor  upon 
the  set.  fa.  to  revive  the  original  judgment, 
is  conclusive  to  show  that  the  petitioner  is 
entitled  to  issue  an  elegit,  and  therefore  to 
have  a  receiver  appointed. — Cro/U  v.  Hewson, 
2  Jo.  499.    (E.E.) 

3.  An  affidavit  to  verify  a  petition  under  5 
&  6  fF.  4,  c.  55,  which  merelv  states,  in  general 
terms,  that  the  contents  of  the  petition  are 
true,  is  insufficient.— JbAiMon  v.  •/.,  2  Jo.  430. 
(E.E.) 

4.  An  elegit  which,  by  lapse  of  time,  cannot 
be  acted  upon,  is  not  a  sufficient  foundation 
for  a  petition  for  a  receiver  under  5  &  6  TT.  4, 
c.  65.— Colville  V.  Adanu,  2  Jo.  640.    (E.E.) 

5.  A  judgment  creditor  who  has  obtained  a 
conditional  order  to  extend  a  receiver  in 
another  matter  to  his  demand,  which  order  is 
afterwards  made  absolute,  though  prior  to  the 
creditor  on  whose  adjudication  the  receiver 
has  been  first  appointed,  is  not  entitled  to  the 
arrears  of  rent  due  at  the  date  of  the  order 
extending  the  receiver,  and  subsequently  re- 
ceived by  him. 

The  words  "  money  received,**  in  the  38th 
sec.  of  5  &  6  TT.  4,  c.  55,  must  be  taken  to 
include  money  which  there  is  a  right  to  receive, 
that  is,  rents  due. 

When  there  has  been  a  final  decree,  and  a 
subpoena  for  the  amount  of  the  costs  which 
have  been  taxed  and  ascertained,  no  second 
order  for  their  payment  is  necessary  to  entitle 
the  person  to  whom  they  are  to  be  paid,  to 
have  a  receiver  appointed  under  the  27th  sec. 
of  8  &  4  Fic,  c.  105.  —  Gregory  v.  Hand,  Fl.  & 
K.  480,  note,    (B.) 

6.  When  a  bill  filed  by  husband  and  wife  to 
foreclose  a  mortgage,  the  separate  property  of 
the  wife,  was  dismissed  with  costs,  the  Court, 
upon  petition  under  3  &  4  Vic.,  c.  105,  refused 
to  appoint  a  receiver,  as  a  means  of  enforcing 
payment  of  those  costs,  over  certain  other 
property,  to  which  the  wife  was  entitled  to  her 
sole  and  separate  use. — Hackett  v.  FarreU,  Fl. 
&  K.  549 ;  4  I.  E.  B.  515.    (R.) 

7.  In  the  Court  of  Ch.,  when  a  judgment 
creditor  presents  a  petition  for  a  receiver, 
under  the  5  &  6  W.  4,  c.  55,  the  affidavit  to 
verify  need  not  state  separately  the  sums  due 
for  principal,  for  interest,  and  for  costs  on 
foot  of  the  judgment. 

Petition  to  appoint  a  receiver  over  lands. 
It  afterwards  appeared,  and  that  very  ob- 
scurely, that  the  respondent  had  an  estate  in 
the  lands,  but  only  in  portion  thereof.  The 
Court  refused  to  make  the  conditional  order 
absolute.— TVecienntcibv.  Graydon,  1  Dr.  k  Wal. 
816.    (C.) 


8.  A  receiver  would  not  be  extended  to  the 
matter  of  a  petition  under  the  Sheriffs  Act, 
over  a  chattel  interest,  although  the  receiver 
had  been  appointed  in  a  cause. — Casken  v. 
Hayes,  Jo.  &  Car.  103.    (E.E.) 

9.  When  a  receiver,  appointed  under  the 
B  &  6  W.  i,  c.  55,  has  been  extended  to  the 
matter  of  a  second  petition  under  the  same 
statute,  in  which  second  petition  the  judg- 
ment is  prior  to  that  of  the  first  petitioner, 
the  latter  is  entitled  to  the  entire  rents  re- 
ceived before  the  receiver  was  so  extended ; 
and  also  to  be  paid  the  costs  of  appointing  the 
receiver  out  of  the  rents  to  be  subsequently 
received,  in  priority  to  the  demand  of  the 
petitioner  in  the  second  matter.  But  the  costs 
of  orders  and  references,  obtained  by  the  peti- 
tioner in  the  first  matter  for  his  own  benefit, 
are  to  be  paid  in  the  saide  priority  with  the 
residue  of  his  demand. — Keough  v.  Waring, 
Jo.  &  Car.  189.    (E.E.) 

10.  A  puisne  judgment  creditor  was  in  pos- 
session, under  an  eUgit,  of  a  small  portion, 
called  P.,  of  the  conuzor*s  estate.  A  prior 
judgment  creditor,  proceeding  under  the  5  & 
6  Mr.  4,  c.  55,  sought  a  receiver  over  P. ;  and, 
as  to  the  rest  of  the  estate,  K.,  only  stated 
that  persons  were  in  possession  to  pay  private 
charges.  A  conditional  order  having  been 
obtained,  the  elegit  creditor  showed  cause, 
charging  that  the  petitioners  were  in  collusion 
with  the  respondents;  that  all  K.  was  not 
subject  to  the  prior  charges ;  and  that,  there- 
fore, the  petitioner  should  go  against  those 
lands,  and  not  disturb  him.  There  was  not 
any  evidence  of  collusion.  Held,  that  the 
prior  creditor  should  not  be  put  to  search 
whether  any  part  of  K.  was  unaffected  by  the 
prior  charges,  when  P.  was  in  possession  of  a 
creditor  by  an  inferior  title;  and  that  the 
judgment  creditor,  proceeding  under  the 
Judgment  Act,  must  be  deemed  entitled  to  all 
the  rights  of  priority  which  he  should  have 
had  if  he  had  sued  out  an  elegit  at  law.  The 
cause  was,  therefore,  disallowed,  and  the  con- 
ditional order  was  made  absolute. — Harnett 
V.  <^.,  2  I.  E.  R.  20.    (B.) 

11.  The  Court  will  extend  a  receiver  on  a 
judgment,  under  the  5  &  6  VF.  4,  c.  55,  over  » 
trust  term,  unless  it  appears  that  the  trustees 
are  in  possession.  It  is  not  cause  against 
extending  a  receiver,  that  the  judgment  is 
only  a  collateral  security,  and  that  the  peti- 
tioner has  filed  a  charge  in  a  Chancery  suit 
on  foot  of  the  same  demand. — White  v.  Blake^ 
2LE.  B.111.    (E.E.) 

12.  Semble — ^The  absolute  order  is  the  order 
for  the  appointment  of  a  receiver  within  the 
5  &  6  W:i,c.  55,  s.  37.— Baker  v.  Pettigrue,  2 
I.  KB.  144.    (B.) 

13.  A  lease  under  the  Court  for  seven  years, 
pending  the  cause,  being  about  to  expire,  the 
lands  were  sold  under  Uie  decree.  The  pur- 
chaser stated  that  he  did  not  wish  a  new 
letting ;  but  that  the  receiver  should  levy  the 
accruing  rents  from  the  tenants  until  the 
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conTeyance  should  be  executed.     After  the 
lease  had  expired,  the  tenant  continued  to 
occupy,  and  the  receiver  to  take  the  rent  as 
before,  but  without  any  express  agreement 
respecting  a  n^w  tenancy.     Afterwards,  the 
purchaser,  by  injunction,  took  actual  posses- 
sion, and  turned  out  the  tenant.     On  motion  ^ 
for  a  writ  of  restitution,  on  the  ground  that  , 
a  tenancy  from  year  to  year  had  been  created,  I 
and  that  the  tenant  was  entitled  to  a  notice  to  , 
quit— i/eW,  that,  as  to  the  tenancy  under  the 
Court,  the  cause  was  determined  by  the  exe-  : 
cution  of  the  conveyance  ;  and  that  the  tenant  i 
overholding,  without  special  agreement,  held  | 
Impliedly   subject  to   the   conditions   of   the  i 
lease,  so  that  his  tenancy  was  determined  by 
the  execution  of  the  conveyance. — Johnson  v. 
Rtardon,  2  I.  E.  R.  123.    (R.) 

1.  An  agent's  affidavit,  to  verify  a  petition 
under  the  Sheriffs  Act,  will  not  be  admitted 
unless  a  strong  case  be  made  for  dispensing 
with  the  principal's  oath. — SUgo  v.  0  Malley^ 
2  I.  E.  R.  109.     (C.) 

2.  In  proceedings  under  5  &  6  TF.  4,  c.  55, 
the  Court  will  not  refer  it  to  the  Master  to 
ascertain  the  priorities  of  the  judgment  cre- 
ditors, but  will  itself  decide  the  question, 
upon  the  motion  to  draw  out  of  Court  the 
money  brought  in  by  the  receiver. — Ilinton  v. 
Gill,  Flan.  &  K.  183.    (K.; 

3.  A  receiver  under  the  Sheriflfs  Act  will 
be  directed  to  pay  money  in  his  hands  to 
the  petitioner,  although  he  has  not  accounted, 
when  it   appears   that   the  petitioner  is  the 

only  creditor  in  Court.— /n  re ,  2  I.  E.  R. 

412.    CE.E.) 

4.  Upon  an  application  for  a  receiver  under 
the  5  &  6  W.  4,  c.  55,  over  premises  held  under 
a  lease,  the  tenant's  interest  in  which  had 
been  evicted  by  ejectment  for  non-payment 
of  rent,  but  the  time  for  redemption  had  not 
expired,  the  Court  made  an  order  for  a  re- 
ceiver; the  petitioner  undertaking  to  pay  the 
sum  due  to  the  landlord  for  debt  and  costs, 
and  will  not  put  the  party  to  a  redemption 
bin.— /n  re  Executors  of  Hilly,  Kerr,  2  I.  E.  R. 
410.    (E.E.) 

6.  The  affidavit  upon  which  it  is  sought  to 
obtain  a  receiver  under  the  Sheriffs  Act  must 
state  expressly  when  the  judgment  is  revived. 
It  is  not  sufficient  to  state  that  the  petitioner 

is  entitled  to  sue  out  an  elegit, — In  re ,  2 

I.  E.  R.  418.    CE.E.) 

6.  A  conditional  order  for  a  receiver  will 
be  discharged,  if  there  be  no  verifying  affida- 
Tit  by  the  attorney,  as  to  the  service  of  the 
conditional  order. — Keogh  v.  K,,  2 1.  £.  R.  412. 
(E.E.) 

7.  On  petition  of  a  judsment  creditor  under 
the  first  sec.  of  6  &  6  Tr.  4,  c.  55,  this  Court 
will  appoint  a  receiver  over  a  term  for  years. 

5em6fo--In  such  case,  the  relative  priority 
of  several  judgment  creditors  is  to  be  ascer- 


tained by  the  date  of  the  absolute  order  for 
the  appointment  or  extension  of  the  receiver 
obtained  bv  them  respectively. — Egan  v.  Mtd- 
holland,  2  L  E.  R.  454.    (R.) 

8  When  the  receiver  had  been  extended 
on  the  petitions  of  other  judgment  creditors, 
after  the  Remembrancer  had  made  his  report, 
ascertaining  the  priorities  of  those  who  had 
appointed  the  receiver,  the  Court  would  not 
order  the  report  to  be  amended  (it  being  ori- 
ginally correct);  but  referred  it  to  the  Re- 
membrancer to  take  an  account  of  what  was 
due  on  foot  of  the  judgments  of  the  present 
petitioners,  having  regard  to  the  previous 
report,  the  respective  priorities  of  the  parties, 
and  the  orders  made  in  the  matters ;  tne  pay- 
ments theretofore  made  not  to  be  disturbed. — 
Kavenogh  v.  Murphy,  Jon.  &  Ca.  273.    (E.E.) 

9.  The  conditional  order  for  the  appoint- 
ment of  a  receiver,  on  a  judgment  under  the 
5  &  6  TV.  4,  c.  55,  Is  the  order  appointing  the 
receiver  within  the  meaning  oi  that  Act,  it 
being  subsequently  made  absolute. 

The  order  appointing  or  extending  a  re- 
ceiver on  a  judgment  attaches  the  arrears  of 
rent  then  in  the  tenant^s  hands,  for  the  benefit 
of  the  person  obtaining  it.     Qucpref 

Tenant  for  life  confesses  a  judgment,  is 
afterwards  discharged  as  an  insolvent,  and 
then  dies.  The  Court  has  jurisdiction,  under 
the  5'&  6  W.  4,  c.  55,  after  his  death,  to  make 
absolute,  as  against  his  assignees,  a  condi- 
tional order  for  extending  a  receiver,  ob- 
tained in  the  lifetime  of  the  insolvent,  upon 
a  petition  against  him,  so  far  as  to  give  effect 
to  the  lien  of  the  petitioner  on  the  life  estate, 
and  the  rents  received  by  the  receiver  there- 
out, and  the  purposes  necessarily  connected 
therewith. 

Before  the  passing  of  the  5  &  6  W.  4,  c.  56, 
a  judgment  creditor  proceeded  by  elegit  and 
inquisition,  but  was  kept  out  of  the  possession 
of  the  estate  by  prior  creditors.  He  after- 
wards obtained  an  order  extending  a  receiver 
obtained  on  the  petition  of  a  prior  creditor  to 
the  matter  of  his  petition  on  his  judgment. 
Held,  that  he  was  entitled  to  the  costs  of  his 

Eroceedings  at  law  in  the  same  priority  with 
is  demand. — Barry  v.  Wilkinson,  3  L  £.  R. 
121.    (E.E.) 

10.  Upon  an  application  to  let  lands  in  the 
possession  of  A.,  in  the  matter  of  a  petitioner 
upon  a  judgment  against  the  conusor,  it  ap- 
peared that  A.  was  the  alienee  of  the  conuzor 
by  deed  subsequent  to  the  rendition  of  the 
judgment.  The  Court  refused  to  make  the 
order,  holding  that  the  petition  and  orders 
thereon  were  wrong,  for  that  the  petition 
should  have  been  presented  against  the  person 
over  whose  estate  the  receiver  was  sought  to 
be  appointed. — Dunn  y.  Massey,  8  I.  E.  R.  129, 
note.    (E.E.) 

11.  A  creditor  by  judgment,  entered  pursu- 
ant to  a  warrant  of  attorney,  obtained  an 
order  for  a  receiver  under  the  5  &  6  TF.  4,  c. 
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55,  more  than  two  calendar  monthB  before  the 
issning  of  a  commission  of  bankrapt  against 
the  respondent,  the  connzor.  Heldf  that  his 
execution  was  protected  by  the  95th  sec.  from 
the  operation  of  the  126th  sec.  of  the  6  W,  4, 
c.  U.—IUad  V.  DavU,  3  I.  £.  B.  158.    (E.E.) 

1.  When  a  receiver  on  a  judgment  is  ap- 
pointed over  a  portion  of  lands  held  under 
one  lease,  the  residue  remaining  in  the  pos- 
session of  the  respondent,  the  latter  must 
either  pay  his  proportion  of  the  head  rent,  or 
submit  to  a  receiver  over  the  whole  of  the 
lands.  If  otherwise,  the  lands  over  which 
the  receiver  has  been  appointed  would  be  in- 
sufficient to  pay  the  petitioner  within  any 
reasonable  time. — Henegan  v.  Littief  3  I.  £.  B. 
189.    (E.E.) 

2.  A  receiver  will  not  be  appointed  under 
5  &  6  TF.  4,  c.  55,  on  the  petition  of  a  judg- 
ment creditor,  over  lands  which  such  creditor 
could  not  have  extended  upon  an  elegity  as 
where  the  judgment  attached  only  upon  an 
equity  of  redemption,  unless  the  equitable 
title  to  relief  is  clear.  Therefore,  a  receiver 
was  refused  over  the  possession  of  a  purchaser 
of  the  equity  of  redemption  for  valuable  con- 
sideration, when  it  appeared  that  the  judg- 
ment in  question,  having  been  entered  as 
against  J.  D.,  his  full  name  being  J.  K.  D., 
was  not  discovered  by  negative  searches  made 
on  behalf  of  the  purchaser  for  judgments 
against  J.  K.  D.,  and  there  being  contradic- 
tory affidavits  as  to  the  fact  of  the  purchase 
having  been  made  with  notice  of  tne  judg- 
ment ;  it  also  appearing  that  the  leeal  estate 
outstanding  in  a  prior  mortgagee  had  been 
assigned  to  a  trustee  for  the  purchaser  of  the 
equity  of  redemption,  and  there  being  nothing 
before  the  Court  to  show  that  the  petitioner's 
judgment  was  at  any  time  redocketed. — Chap- 
man V.  Dunbar,  3  I.  £.  R.  202 ;  Fl.  &  K.  86. 

(R) 

3.  A  judgment  creditor  is  entitled  to  a  re- 
ceiver, under  the  5  &  6  TF.  4,  c.  55,  in  every 
case  in  which  he  could  at  law  issue  an  elegit. 
In  such  case,  although  the  parties  in  posses- 
sion may  come  in  and  show,  as  cause  against 
the  appointment  of  a  receiver,  such  an  equi- 
table defence  as,  unon  a  bill  filed  for  that 

Surpose,  would  probably  entitle  them  to  a 
ecree,  the  Court  will  appoint  the  receiver 
on  the  judgment  creditor's  petition,  but  re- 
tain the  fund  until  the  party  relying  upon  the 
equity  has  had  the  opportunity  of  having  it 
regularly  established  by  a  decree. —  Wamr, 
Keanty  3  I.  £.  B.  426 ;  Fl.  &  K.  174.    (B.) 

4.  The  matter  of  a  petition  under  the  5  &  6 
W,  4,  c.  55,  having  abated  by  the  death  of  the 
respondent,  the  Court  will  not,  on  the  petition 
of  another  judgment  creditor,  order  the  pro- 
ceeding in  the  first  matter  to  be  revived,  and 
the  receiver  appointed  therein  to  be  extended 
to  the  second  matter ;  but  will  order  that  the 
receiver  already  appointed  be  appointed  in 
the  matter  of  the  second  petition. — (yBrien 
T.  JSTsmiy,  8  I.  E.  B.  55.    (£.£.) 


5.  An  absolute  order  for  the  appointment 
of  a  receiver  on  a  judgment  under  the  5  &  6 
W.  4,  c.  65,  which  has  not  been  acted  on  for 
more  than  a  year,  will  not  be  renewed,  unless 
it  appear  that  the  judgment  has  been  revived 
within  the  year  previous  to  the  application. — 
Carr  v.  Austin,  3  I.  £.  B.  492.     (£.£.) 

6.  When  a  receiver  has  been  appointed 
under  the  5  &  6  IF.  4,  c.  55,  and  not  extended 
to  any  other  matter,  the  Court  will  not,  at  the 
instance  of  the  petitioner,  make  an  order  for 
him  merely  to  pay  the  petitioner  the  costs  of 
his  appointment,  unless  the  latter  take  the 
order  at  his  own  expense. — Anon,,  3  I.  £.  B. 
504.    (£.£.) 

7.  A  receiver  appointed  over  lands  on  a 
judgment  creditor's  petition  under  the  5  &  6 
W.  4,  c.  55,  collects  the  arrears  as  well  as  the 
accruing  rents ;  but  the  petitioner's  right  is 
analogous  to  that  of  an  elegit  creditor  proceed- 
ing at  law,  and  attaches  only  the  rents  accru- 
ing after  the  appointment  oi  the  receiver,  the 
arrears  being  collected  for  the  debtor,  in  order 
to  prevent  the  inconvenience  of  two  receivers 
over  the  same  premises. 

In  the  Court  of  Ch.,  the  order  extending  a 
receiver  from  the  matter  of  one  petition  to 
that  of  another,  is  absolute  in  the  first  in- 
stance ;  but  attaches  only  the  after-accruing 
rents,  and  not  those  which  had  accrued  due 
before,  although  received  after  such  order  was 
pronounced. — Marquis  of  Sligo  v.  G'MaUey,  8 
I.  £.  B.  527.    (B.) 

8.  The  Court  of  Exchequer  has  not  decided 
in  Barry  v.  Wdkinson,  3  I.  £.  B.  121,  that  the 
order  appointing  a  receiver  on  a  judgment 
attaches  the  arrears  in  the  tenant's  nands  for 
the  benefit  of  the  person  obtaining  it. — Barry 
V.  Wilkinson,  8  I.  £.  B.  564.    (E.E.) 

9.  The  Court  of  Ch.  refused  to  appoint  a 
receiver  under  the  Mortgage  Act,  when  it  ap- 
peared that  the  petitioner  had  a  foreclosurcT 
suit  pending  in  the  Court  of  Exchequer. — 
CkanUey  v.  O'Brien,  3  I.  £.  B.  440,  n.  (C.) 

10.  Upon  a  bill  filed  to  raise  the  arrears  of 
an  annuity,  it  is  quite  settled  that  the  deft, 
cannot  resist  the  appointment  of  a  receiver  by 
coming  in  on  the  receiver's  motion  and  im- 
peaching the  security. — Cosgrave  v.  Gannon,  3 
I.  £.  B.437.    (B.) 

11 .  A  receiver  on  a  judgment  was  appointed 
over  a  rentcharge  issuing  out  of  the  lands  of 
a  third  person.  The  Court  refused  to  make 
an  order  on  that  person  to  pay  the  rentcharge 
to  the  receiver.—  WaUh  v.  IF;  4  I.  E.  R  428. 
(E.E.) 

12.  A  suit  by  husband  and  wife,  as  co-ptfs., 
although  for  the  wife's  sole  benefit,  and  re- 
lating exclusively  to  her  separate  property,  is 
the  husband's  suit ;  he  is  alone  liable  for  the  ^ 
costs.  When  the  bill  was  dismissed  with  costs, 
the  Court  refused  to  appoint  a  receiver  over 
the  separate  estate  of  the  wife,  under  the  8  & 
4  Vic,,  c.  105,  i.  27. 
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Quttre — Whether,  if  a  bill  by  a  married 
woman,  suing  by  her  next  friend,  be  dismissed 
with  costs,  the  Court  has  jurisdiction,  on  peti- 
tion under  3  &  4  Fic,  c.  105,  or  otherwise,  to 
appoint  a  receiver  for  payment  of  the  costs, 
over  separate  property  of  the  married  woman, 
which  was  not  the  subject  of  her  suit?— 
Hackett  V.  Farrell,  4  I.  E.  R.  515.     (R.) 

1.  On  a  judgment  creditor's  petition  for  a 
receiver  under  5  &  6  FK.  4,  c.  65,  the  debtor  is 
entitled  to  all  rents  due  before  the  conditional 
order  for  the  receiver  has  been  made  ab^lute. 
After  the  absolute  order  he  is  guilty  of  con- 
tempt by  interfering  with  the  receipt  of  the 
rents,  although  the  tenants,  before  service  on 
them  of  the  order  to  pay  to  the  receiver,  will 
be  justified  in  paving  him. — M''Lou<jhlin  v. 
Longan,  4  I.  E.  R.  325.     (R.) 

2.  The  absolute  order  for  the  appointment 
of  a  receiver  on  a  judgment  under  the  5  &  6 
W.  4,  c.  55,  is  the  order  within  the  meaning 
of  the  37th  section  of  that  Act.  Decision  in 
Barry  v.  Wilkinson,  3  I.  E.  R.  121,  considered, 
and  disapproved  of. — Burt  v.  Bernard,  4  I.  E. 
R.  328  ;  Fl.  &  K.  414.  (R.)-- [Aild. :  6  I.  E. 
R.  425.     (C.)] 

8.  Rents  which  have  accrued  due  before  the 
pronouncing  of  an  order  extending  a  receiver 
upon  a  judgment  to  the  matter  of  a  prior 
judgment  creditor,  although  received  after- 
wards, are  to  be  distributed  as  if  the  order 
extending  the  receiver  had  not  been  made. — 
Coleman  v.  Mason,  4  I.  E.  R.  421.    (E.E.) 

4.  After  a  final  decree,  a  receiver  in  a  cause 
will  not  be  extended  to  the  matter  of  a  peti- 
tion on  a  judgment,  if  the  petitioner  could  have 
proved  his  judgment  under  the  decree.  The 
proper  course  is,  to  apply  for  liberty  to  prove 
his  demand  under  the  decree. — Furlong  v. 
^teman,  4  I.  E.  R.  699.     (E.E.) 

'  6.  The  3  &  4  Vic,  c.  105,  s.  21,  disallows  the 
costs  of  any  further  petition  under  the  5  &  6 
W,  4,  c.  65,  or  that  Act,  presented  during  the 
fitting  of  the  Court ;  and  after  an  order  made 
on  the  original  petition,  such  further  petition 
ought  not  to  be  received.  Any  fees  taken  in 
the  office  in  respect  of  it  are  Illegal. — Keene  v. 
.Bannon,  4  I.  E.  R.  521.    (R.) 

6.  Neither  a  person  in  contempt,  nor  a 
third  person,  will  be  heard  to  show  cause 
against  making  a  conditional  order  for  a  re- 
ceiver on  process  absolute. — Creed  v.  Moore, 
4LE.  R,684.    (E.E.) 

7.  An  affidavit  verifying  a  petition  for  a  re- 
ceiver on  a  judgment,  which  is  entitled  in  the 
law  cause  as  well  as  In  the  petition  matter, 
cannot  be  nsed. — Wilson  v.  Tr.,  5  I.  £.  R.  117. 
(E.E.) 

8.  It  is  no  objection  to  a  conditional  order 
for  a  receiver  under  the  6  &  6  TF.  4,  c.  56, 
that  it  b  granted  upon  reading  an  affidavit 
rerifylng  the  petition,  made  by  a  third  per- 
son ;  ana  that  there  Is  not  an  order  of  Court 


directing  the  petition  to  be  verified  In  that 
manner. — Bennett  t.  Power,  5  L  E.  R.  152. 
(E.E.; 

9.  Upon  a  judgment  creditor's  petition,  un- 
der the  5  &  6  (r.  4,  c.  55,  a  receiver  was  ap- 

f pointed  on  the  9th  of  May  1840,  over  the 
ands  of  the  debtor.  That  receiver  was  ex- 
tended, on  the  16th  pf  June  1842,  to  the  cause 
of  a  prior  and  specific  incumbrancer,  to  whom 
a  large  sum  was  due,  and  whose  rights  were 
clear,  and  fully  admitted.  After  the  exten- 
sion of  the  receiver,  the  prior  incumbrancer 
applied  for  payment  of  arrears  of  interest  oat 
of  the  fund  in  Court,  which  was  the  produce 
of  rents  received  in  the  matter  before  the  re- 
ceiver was  extended  to  the  cause,  and  not 
more  than  enough  to  pay  the  sum  due  on  foot 
of  the  judgment — Held,  that  the  rents  were 
not  attached  in  the  prior  incumbrancer's 
cause  until  the  receiver  was  extended  to  it ; 
the  Court  declining  to  follow  the  decision  in 
Bland  r.  Goold  (1  I.  E.  R.  5.) 

That  the  fund  in  Court  should  be  considered 
as  bygone  rents  belonging  to  the  puisne  cre- 
ditor ;  as  it  was  realised  by  him  before  the 
prior  incumbrancer  attached  the  rents,  and  by 
a  proceeding  to  which  the  prior  incumbrancer 
was  not  a  party,  and  in  which  no  account 
could  be  taken  of  his  demand. 

That  the  puisne  creditor  in  the  present 
case  was  entitled  to  the  fund  now  in  Court,  on 
another  ground ;  namely,  that  it  was  realised 
by  means  of  a  receiver  in  the  matter  of  a 
judgment  creditors  petition  under  the  5  &  6 
W.  4,  c.  55 ;  and  was  therefore  (to  the  extent 
of  the  sum  due  on  foot  of  the  judgment  and 
costs)  to  be  considered  as  if  it  had  been  re- 
ceived by  the  judgment  creditor  himself  after 
an  execution  executed  under  an  elegit, — Mor- 
rogh  V.  Hoare,  5  I.  E.  R.  196.     (R.) 

10.  The  affidavit  verifying  a  petition  under 
the  1  &  2  Vic,  c.  109  (Tithe  Rentcharge 
Act),  8.  80,  may  be,  in  a  proper  case,  made 
by  the  agent  of  the  petitioner ;  as,  where  the 
agent  has  peculiar  knowledge  of  the  facts. — 
Kellttt  v.  Sturgeon,  6  I.  £.  R.  159.  (E.E.) 

11.  The  ptf.  having  been  appointed  B.'s 
assignee,  under  the  Insolvent  Courts  filed  a 
bill  against  B.,  and  a  former  assignee  of  B., 
for  an  account.  B.,  by  answer,  denied  the 
debt  of  the  ptf.  Held,  that  ptf.  was  not  en- 
titled to  have  a  receiver  appointed. — Fogarty 
V.  Burke,  2  Dr.  &  War.  680 ;  1  Con.  &  L.  666. 
(C.) 

12.  In  a  petition  matter  under  the  5  &  6  TF. 
4,  c.  65,  the  respondent,  tenant  for  life,  died ; 
there  being  at  the  time  of  his  death  a  fund  In 
Court,  brought  In  by  the  receiver.  Held,  that 
the  proceedings  must  be  revived  against  the 
personal  representative  of  the  respondent; 
and  that  there  must  be  a  petition  presented 
for  that  purpose — Anon.  5  I.  E.  R.  246.  (EJL) 

18.  A  judgment  creditor's  petition  for  a 
receiver  under  6  &  6  TF.  4,  c.  55,  ought  to 
state  how  mach  oi  the  demand  on  foot  of  the 
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judgment  is  for  principal,  how  mnch  for  inte- 
rest, and  how  mach  for  costs. — Fahy  v.  Blake 
6 1.  E.  R.  406.  (R.) 

1.  A  judgment  creditor  of  a  trader  presen- 
ted a  petition  for  the  appointment  of  a  re- 
ceiver over  his  lands,  under  the  Sheriff's  Act, 
and  obtained  a  conditional  order  for  that  pur- 
pose, which  was  made  absolute.  Before  that 
order  was  made  absolute,  the  debtor  commit- 
ted an  act  of  bankruptcy,  and  was  declared  a 
bankrupt  after  it  was  made  absolute.  Held^ 
that  the  assignee  of  the  bankrupt  was  en- 
titled to  have  the  receiver  discharged,  as  the 
judgment  creditor  was  not  in  the  position  of  a 
creditor  having  an  *'  execution  executed." 

The  conditional  order  pronounced  in  such 
cases  was  only  notice  to  the  debtor,  and  did 
not  bind  the  lands. 

Sembie — The  order  which  did  bind  the  lands 
was  the  order  which,  according  to  the  practice 
previously  to  the  Rules  of  27th  of  March 
1843,  was  made  upon  the  return  of  the  Mas- 
ter's report,  directing  the  tenants  to  pay  their 
rents  to  the  receiver. — Burt  v.  Bernard^  6  I. 
E.  R.  425  ;  8  Dr.  &  War.  464 ;  2  Con.  &  L.  271. 
(€.)— [Affg.  4  I.  E.  R.  328 :  Fl.  &  K.  414.] 

2.  A  receiver  will  not  be  appointed  on  the 
petition  of  a  judgment  creditor  under  the 
6  &  6  fF.  4,  c.  65,  it  there  be  a  clear  equity  to 
restrain  him  from  proceeding  at  law. —  WhaUy 
V.  Clarke,  5  I.  E.  R.  444.  (R.) 

3.  The  words,  "  entitled  to  sue  out,  or  who 
has  already  sued  out  a  writ  of  e%iV,"  in  the  5 
&  6  fK.  4,  c.  55,  8.  31,  refer  to  the  time  of  pre- 
senting the  petition  for  a  receiver. 

If,  at  the  time  of  presenting  a  petition  for  a 
receiver,  the  judgment  creditor  have  the  legal 
title  required  by  the  Act,  it  is  not  necessary 
for  him  to  continue  his  proceedings  at  law,  to 
keep  alive  the  legal  title  pending  the  proceed- 
ings in  the  petition  matter. — Akock  v.  Bernard, 
6  I.  E.  R.  629.  (JEL) 

4.  When,  by  marriage  settlement,  freehold 
lands  of  the  wife  were  conveyed  upon  trust  to 
pay  the  rents  and  profits,  after  payment  of 
the  head  rent  and  renewal  fines,  to  the  wife, 
during  her  life,  to  her  separate  use,  and  a 
judgment  was  afterwards  obtained  against  the 
husband  and  wife,  the  Court  refused  to  ap- 
point a  receiver  over  such  separate  estate, 
upon  the  petition  of  the  judgment  creditors, 
under  the  6  &  6  W.  4,  c.  55,  and  3  &  4  Vic, 
c.  105 ;  holding,  that  the  separate  estate  of  a 
/emme  covert  is  cognizable  only  in  a  Court  of 
Equity ;  that  her  right  of  disposition  over  it  is 
not  within  the  meaning  of  "  a  disposing  power" 
In  the  3  &  4  Vic,  c.  105,  s.  19;  and  that  that 
sec.  does  not  render  extendible  under  an  elegit 
any  species  of  trust  estate  which  was  not  ex- 
tendible under  the  Statute  of  Frauds. — Digby 
T.  Irvine,  6  I.  E.  R.  149.  (R.) 

6.  A  judgment  creditor's  petition  for  a 
receiver  under  the  5  &  6  W.  4,  c.  56,  must 
state  the  amount  due  for  principal,  for  inte- 
rest, and  for  costs,  each  separately.— Jacib«on 
V.  Rutledge,  6  I.  E.  R.  364.  (R.) 


6.  A  renewable  freehold  was  by  settlement 
limited  to  R.,  quasi  in  tail,  remainder  over  (in 
default  of  issue  of  R.)  to  W.,  his  next  brother. 
R.  confessed  a  judgment,  and  afterwards  died 
without  issue,  and  without  having  opened  the 
estate.  W.  was  heir  of  R. ;  and  a  »ci.  fa.  to 
revive  the  judgment  against  the  heir  and  ter- 
retenants  having  issued,  W.,  being  summoned 
simply  as  heir,  allowed  judgment  to  go.  The 
judgment  creditor  then  presented  a  petition 
for  a  receiver,  against  which  W.  came  in 
to  show  as  cause  that  he  was  in  by  title  para- 
mount; and  not  as  heir  of  R.  The  M.  R. 
would  not  entertain  the  question  of  title ; 
being  of  opinion  that  W.  should  have  pleaded 
specially  to  the  sci.  fa.,  and  that  on  the  judg- 
ment creditor's  petition,  the  Court  could  not 
look  behind  the  judgment  in  sci.  fa.  by  which 
the  petitioner  appeared  to  be  clearly  entitled 
to  sue  out  an  elegit  and  extend  the  lands. — 
Fletcher  v.  Steele,  6  I.  E.  R.  376.  (R; 

7.  When  a  receiver,  having  obtained  leave 
from  the  Court,  brought  an  ejectment,  and 
the  deft,  filed  a  bill  in  equity  to  restraia  the 
proceedings  in  the  ejectment  action — Held 
that  the  receiver  was  not  entitled  to  the  costs 
of  defending  the  suit,  he  not  having  obtained 
the  leave  of  the  Court  to  take  defence  to  it. — 
Conyers  v.  Crosbie,  6  I.  E.  R.  667.  (E.E.) 

8.  It  is  not  necessary  that  the  petition  or 
other  proceedings  under  the  Judgment  Credi- 
tors Acts,  should  be  entitled  of  those  Acts. — 
Nagle  v.  Creagh,  6  I.  E.  R  265.  (R.) 

9.  On  the  death  of  a  respondent  over  whose 
lands  a  receiver  has  been  extended  to  the 
matters  of  several  judgment  creditors'  peti- 
tions, the  proper  order  under  the  6  &  6  Ir .  4, 
c.  65,  8.  32,  is  to  continue  the  proceedings  in 
all  the  matters. — Brady  v.  Fitzgibbon,  7  I.  E. 
R  1.  (R.) 

10.  On  a  notice  of  motion  to  appoint  a 
receiver,  the  Court  will  not  entertain  an  ap- 
plication to  extend  one. — PringU  v.  Litt/e,  7  I. 
E.  R  205.  CR.) 

11.  The  154th  G.  O.  applies  to  the  appoint- 
ment of  a  receiver  under  the  Judgment  Acts, 
and  not  to  the  extension  of  one  already  ap- 
pointed.— 7'aylor  v.  Emerson,  7  I.  E.  R  280. 
CR) 

12.  The  time  of  presenting  the  petition, 
under  the  Judgment  Creditors  Act,  as  appear- 
ing by  the  endorsement  of  the  Chancellor's 
Secretary,  and  not  the  date  of  the  fiat,  is  the 
period  at  which  the  petitioner  must  be  entitled 
to  sue  out  his  elegit.  If  the  petition  be  pre- 
sented within  a  year  after  the  judgment  has 
been  obtained,  that  suffices,  though  the  peti- 
tion be  not  fiated  until  after  the  year  has 
expired.— RoberUon  v.  M'Cabe,  7  I.  E.  R.  477. 
(R) 

13.  A  bequest  of  chattels  real  to  a  femme 
sole,  to  her  sole  and  separate  use  and  benefit, 
vests  the  property  in  her  to  the  exclusion  of 
marital  control ;  and,  in  equity,  her  husband 
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is  merely  a  trustee  for  her.  A  receiver  will 
not  be  appointed  over  the  property  on  the 
petition  ot  a  judfrment  creditor  of  the  has- 
bAnd.— Archer  v.  Rorke,  7  I.  E.  R.  478.  (B.) 

1.  A  judgment  creditor,  in  applying  for  a 
receiver  under  the  Judgment  Acts,  should 
•tate  every  material  fact  afifectiug  his  demand : 
otherwise  he  will  not  be  allowed  his  costs.  In 
calculating  his  demand,  interest  barred  by  the 
statute  should  be  deducted. — Laner,  Toumtend, 
8  I.  E.  R.  63.  (R.) 

2.  In  a  petition  matter,  a  conditional  order 
to  appoint  a  receiver  to  pay  £1506,  stated  to 
be  due  to  the  petitioner  on  the  judgment,  was 
made  absolute,  with  liberty  to  the  Master,  at 
the  respondent's  instance,  to  ascertain  the 
sum  due. — CoeteUo  v.  Burke^  2  Jon.  &  L.  665. 
CC.) 

8.  The  wife's  estate  was,  on  her  marriage, 
conveyed  to  trustees,  to  the  husband's  use,  until 
bankruptcy, insolvency, or  until  anelegit  should 
issue  against  the  lands  on  foot  of  any  judg- 
ment against  the  husband ;  and.  from  the 
happening  of  anv  of  those  events,  then  to  the 
use  of  the  wife  for  her  sole  and  separate  use. 
HM  that  a  judgment  creditor  of  the  husband 
could  not  appoint  a  receiver  over  the  lands. — 
Woodroo/e  v.  MarshaU,  8  I.  E.  R.  670.  (R.) 

4.  Real  property  of  the  wife  was,  on  her 
marriage,  conveyed  to  trustees,  to  the  hus- 
band's use  for  life,  or  until  he  should  commit 
an  act  of  bankruptcy,  or  until  he  should  make 
a  composition  with  his  creditors,  or  should 
make  any  assignm.^nt  of  his  effects  for  the 
benefit  of  his  creditors,  or  until  he  should 
become  insolvent,  or  take  the  benefit,  &c.,  or 
until  an  elegit  should  is^ue  against  the  lands ; 
after  the  hunband's  death,  or  the  happening  of 
any  of  those  events,  to  the  wife's  separate 
use.  The  husband  assigned  all  his  real  and 
personal  estate  to  a  trustee  for  the  benefit  of 
bis  creditors.  A  judgment  creditor  of  the 
husband  filed  a  bill.  Held,  that  the  Court 
would  not  appoint  a  receiver,  since  the  hus- 
band's life  estate  had  been  determined  by  the 
assignment. —  Hayes  v.  Marshall,  10  I.  E.  R. 
429.  (R.)— [Affd. :  10  I.  E.  R.  445.  (C.)J 

5.  Joint  judgment  against  A.,  B.,  and  C. : 
A.  was  the  principal ;  B.  and  C.  were  sureties. 
A.  dies.  Judgment  revived  against  B.  and  C. 
C.  was  heir-at-law  of  A.,  but  the  revival  was 
against  him  as  one  of  the  surviving  conusors 
and  not  as  heir.  The  Court  appointed  a  re- 
ceiver, on  petition,  over  the  lands  which  had 
come  to  C.  by  quasi  descent  from  A.,  the  prin- 
cipal debtor. 

Semble — As  a  general  rule,  when  there  is 
a  joint  judgment,  and  all  the  conusors  are 
principal  debtors,  and  one  of  them  dies,  the 
Court  will  not  appoint  a  receiver  over  the 
lands  of  the  surviving  conusors  alone.  The 
judgment  ought  to  be  revived  against  the  sur- 
viving conusors,  and  the  heir  and  terretenants 
of  the  deceased  conusor,  and  the  Court  should 
appoint  a  receiver  over  the  lands  of  the  heir 
and  terretenants  of  the  deceased  conusor,  as 


well  as  over  the  lands  of  the  sonrivors,   in 
order  to  enforce  contribution. 

An  arrest  under  a  en,  sa^  and  dbcharge 
under  the  Insolvent  Act,  is  not  cause  aji^inst 
the  appointment  of  a  receiver  on  the  judg- 
ment.— i/errer  V.  AfATef,  11  I.  E.B.  322.  (R.) 

6.  A  receiver  was  appointed  on  a  judgment, 
notwithstanding  that  a  voluntary  deed  had 
been  executed  on  the  day  on  which  the  judg- 
ment was  entered,  the  judgment  relating  back 
to  the  first  day  of  the  preceding  Term. — Bea- 
mish V.  Phaire,  11  I.  E.  R.  659.  (R.) 

7.  Pending  a  creditor's  suit,  a  petition  was 
presented  by  a  judgment  creditor,  a  deft,  in 
the  suit,  for  a  receiver  over  the  lands  in  the 
pleadings  mentioned.  Held^  that  the  pen- 
dency of  the  suit  was  not  sufficient  cause 
against  the  appointment  of  the  receiver,  and 
that  the  petitioner  was  entitled  to  his  cost^. — 
TowHshend  v.  Bcurtf^  1  I.  Jur.  19.  (R.) 

8.  The  Court  refused  to  appoint  a  receiver, 
on  the  petition  of  a  judgment  creditor,  over  an 
allowance  directed  by  the  Court  to  be  paid  to 
the  inheritor  for  maintenance. —  Gcurdiner  v. 
Blessintan;  Byrne  v.  Gardiner^  1  I.  Jur.  250. 
(K.) 

9.  By  marriage  settlement,  lands,  the  pro- 
perty of  the  husband,  were  settled  upon  M. 
and  N.,  husband  and  wife,  to  their  use,  daring 
their  joint  lives,  independently  of  the  hus- 
band, and  without  being  subject  to  hb  debts 
or  engagements;  but  eo  that  M.  and  N. 
should  not  have  power  to  affect  them  by  any 
sale,  mortgage,  or  charge  In  the  way  of  anti- 
cipation. The  Court  refused  to  appoint  a 
receiver  over  these  lands,  at  the  suit  of  a 
judgment  creditor  of  the  husband. — AfatmiMg 
V.  M'Garry,  2  I.  Jur.  29.  (R.; 

10.  A  receiver  will  not  be  appointed  over 
lands  upon  the  application  of  a  judgment 
creditor,  there  being  a  prior  equitable  mortga- 
gee who  offers  to  go  into  possession. — Fitzsimon 
V.  Mannix,  2  I.  Jur.  34.  (R.) 

11.  A  mortgagee  being  in  possession  of  an 
estate  in  respect  of  a  salvage  advance,  the 
Court  refused  to  appoint  a  receiver  upon  the 
application  of  a  prior  judgment  creditor. — 
Larkin  v.  Kenny ^  2  I.  Jur.  35.     (R.) 

12.  A.  and  B.,  claiming  by  title  paramount 
to  a  judgment  creditor,  were  served  with  ad. 
fa.^  as  tenants  of  the  lands  of  the  conusor, 
and,  having  neglected  to  plead  thereto,  were 
not  permitted  to  show  cause  against  the  ap- 
pointment of  a  receiver  on  foot  of  the  judg- 
ment.— Johnson  V.  McDonnell,  2  I.  Jur.  69.  (R.) 

13.  On  the  26th  Nov.  1849,  a  petition  was 
presented  to  extend  a  receiver  on  foot  of  an 
old  judgment,  which  had  been  revived  in  H. 
Term,  1848.  A  Ji.  fa.  issued  in  M.  Term, 
1849,  but  had  not  been  returned  or  filed  at 
the  time  of  presenting  the  petition.  Held, 
that  the  petitioner  was  entitled  to  have  the 
receiver  extended. — Carr  v.  RoUnnSy  2  L  Jur. 
83.    (R.) 
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1.  The  appointment  of  sequestrators,  for 
disobedience  of  an  order  on  a  receiver  to 
bring  in  the  balance  due  by  him  on  foot  of 
his  account,  is  good  cause  against  the  ap- 
pointment of  a  receiver,  by  a  creditor  whose 
judgment  is  puisne  to  the  recognizance. — 
Warren  v.  W.,  13  I.  E.  R.  69.     {R,) 

2.  A  decree  against  several,  to  pay  costs, 
is  joint  and  several;  and  a  receiver  may  be 
appointed  over  the  lands  of  one  of  them, 
under  the  3  &  4  Fi'c,  c.  105,  without  making 
the  others  parties  to  the  petition. — Archbp.  of 
Dublin  v.  Lwd  Trimleston,  13  I.  E.  R  98.   (R.) 

3.  Sequestrators  being  in  possession,  to  en- 
force a  decree,  will  not  prevent  the  appoint- 
ment of  a  receiver  on  petition  of  a  prior 
judgment  creditor.  He  cannot  be  paid  out  of 
rents  to  be  received  by  continuing  the  seqaes- 
trtitOTs.— Reeves  v.  Cox,  13  I.  E.  R.  247.    (C.) 

4.  Under  a  decree  in  1817,  in  a  suit  by 
the  grantee  of  an  annuity,  charged  upon  lands, 
against  judgment  creditors  of  the  grantor,  in 
possession  by  virtue  of  writs  of  elegit^  an  ac- 
count was  taken  of  what  was  due  to  the 
grantee ;  and  a  receiver  was  appointed  over 
the  lands. 

The  grantor  of  the  annuity,  not  a  party  to 
that  suit,  died  in  1842,  without  having  im- 
peached the  accuracy  of  that  account.  The 
grantee  having  also  died,  his  executor  in  1848 
(up  to  which  time  the  receiver  had  continued 
in  possession),  filed  a  bill  against  the  co- 
heiresses of  the  grantor,  praying  a  revivor 
of  the  former  suit,  an  account  of  what  was 
due  for  arrears  of  the  annuity,  and  that  the 
sum  found  due  should  be  declared  a  charge 
upon  the  lands.  The  defts.  insisted  that  the 
account  taken  in  the  former  suit,  in  the 
absence  of  the  grantor,  was  not  binding  upon 
them.  Held^  that,  in  consequence  of  the  ac- 
quiescence of  the  grantor  during  a  period  of 
twenty-five  years,  and  the  subsequent  acqui- 
escence of  the  defts.  for  six  years,  they  were 
not  entitled  to  have  the  account  taken  de 
novOy  but  that  they  should  be  at  liberty  to 
surcharge  and  falsify  it. — L* Estrange  v.  White, 
1 1.  C.  R.  15.    (C.) 

6.  A  receiver  may  be  appointed  or  extended 
under  the  Sheriffs  Act,  though  the  I.  E.  Court 
has  ordered  a  sale. —  Corban  t.  Lord  Mount- 
casheO,  1  I.  C.  R.  234.    (R.) 

6.  A  suit  for  foreclosure  and  sale  having 
been  instituted  in  1833,  a  judgment  was  in 
1835  recovered  against  the  owner  of  the 
equity  of  redemption  in  the  lands,  before  any 
decree  in  the  cause.  In  1838,  a  decree  to 
account  was  pronounced ;  and  in  1842  a  final 
decree  for  a  sale  of  all  the  mortgaged  estates 
was  made.  In  1844,  the  judgment  creditor, 
who  had  not  at  any  time  been  a  party  to  the 
cause,  obtained  on  petition  a  receiver  on  foot 
of  his  judgment  over  a  part  of  the  mortgaged 
estates.  Held,  reversing  the  decision  fft  the 
Rolls,  that  the  ptf.  in  the  cause  was  entitled 
on  motion  to  have  the  receiver  appointed  in 


the  petition  matter  extended  to  the  cause, 
inasmuch  as  the  judgment  having  been  reco- 
vered pendente  lite,  gave  the  conuzee  no  right 
as  against  the  mortgagee,  the  ptf. — Trye  v. 
Aldborough,  1  I.  C.  R.  Q^  ;  4  I.  Jur.  53.   (C.) 

7.  The  Crown,  though  not  bound  by  the 

3  &  4  IF.  4,  c.  55,  s.  31,  and  the  3  &  4  Fie, 
c.  105,  s.  20,  which  gives  to  creditors  by  judg- 
ment or  recognizance  a  right  to  have  a  re- 
ceiver appointed  on  petition,  may  take 
advantage  of  those  Acts,  but  is  bound  by 
the  restrictions  imposed  on  that  right  by  the 
12  &  13  Vic,  c.  95,  s.  10. 

A  judgment  in  sci  fa,,  on  a  recognizance, 
being  merely  an  award  of  execution,  a  re- 
ceiver may  be  appointed  on  a  recognizance 
(notwithstanding  the  12  &  13  Vic,  c.95,  s.  10), 
if  it  was  enrolled  more  than  a  year  before  the 
petition  is  presented,  though  the  judgment 
was  entered  within  the  year. 

Petitions  for  receivers  on  tenants*  and  re- 
ceivers' recognizances  should  be  entitled  in 
the  name  of  the  Queen ;  and  the  Attorney- 
General  should  be  the  petitioner. — The  Queen 
v.  Cruise,  2  I.  C.  R.  65.    (C.) 

8.  The  2nd  sec.  of  the  12  &  13  Vic,  c.  96, 
applies  to  all  judgments,  whether  recovered  in 
an  adverse  action,  or  entered  upon  a  warrant 
of  attorney.  The  Court  therefore  refused  to 
appoint  a  receiver  on  petition  in  a  judgment 
In  case,  recovered  in  1850,  for  £120,  exclusive 
of  costs.—M'Donnell  v.  Malone,  2  I.  C.  R.  103 ; 

4  I.  Jur.  124.    (R.) 

9.  This  Court  will  not  appoint  a  receiver 
in  a  foreclosure  suit,  or  a  suit  to  raise  a  charge 
affecting  lands,  unless  a  year's  interest  is  due, 
or  the  property  is  in  danger  of  being  evicted 
(c.  g.,  for  non-payment  of  head  rent),  or  there 
is  reason  to  apprehend  that  it  will  be  insuffi- 
cient to  pay  the  charges  on  it.  An  absolute 
order  for  a  sale  in  the  I.  E.  Court  will  not  of 
itself  induce  the  Court  to  vary  the  rule. 

But  where  a  judgment  creditor,  who  had 
registered  an  affidavit  of  ownership,  under 
the  13  &  14  Vic,  c.  29,  on  the  same  day  filed 
a  cause  petition,  which  was  referred  to  the 
Master,  under  the  Ch.  Reg.  Act,  1850,  s.  15 ;  and 
the  Master  made  a  decretal  order,  appointing 
a  receiver  for  the  payment  of  the  sum  due 
on  foot  of  the  judgment ;  the  Court,  on  ap- 
peal, it  appearing  by  affidavit  that  the  lands 
would  be  insufficient  to  pay  the  judgment, 
extended  the  receiver,  who  had  been  appointed 
in  another  matter,  but  reserved  the  question 
of  costs  until  the  produce  of  a  sale  which  was 
pending  in  the  I.  E.  Court  should  be  ascer- 
t&ined.—Herbert  v.  Greene,  3  1.  C.  R.  270.  (R.) 

10.  After  a  judgment  debtor  has  become 
bankrupt,  a  receiver  cannot  be  appointed  on 
petition  of  the  judgment  creditor,  though 
cause  is  shown  only  by  a  puisne  mortgagee  in 
possession. —  Ri/an  v.  Lefroy,  3  I.  C.  R.  351. 
(C.) 

11.  A  judgment  creditor,  by  arresting  his 
debtor,  forfeits  the  benefit,  conferred  by  the 
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8  &  4  Vic,  c.  105,  of  the  charge  on  the  debtor's 
lands.  Without  suing  oat  an  elegit^  such 
a  creditor  cannot,  in  his  debtor*8  lifetime, 
obtain  in  a  plenary  suit  a  decree  to  raise  the 
amount  of  nis  judgment,  by  receiver  or  sale, 
out  of  the  debtor's  lands. — Sawyer  r.  Norrisy 
7  I.  C.  R.  814 ;  8  L  Jur.  N.  S.  291.    (R) 


LXXVm.  2. 1.  In  other  Cases. 

1.  It  is  not  the  practice  of  this  Court  to 
entertain  an  application  for  a  receiver  upon 
the  answer,  when  the  bill  is  not  filed  by  a 
creditor,  and  when  no  special  case,  as  of  irre- 
parable mischief,  is  made  out. — Gcdway  t. 
Barron,  2  Jon.  723.    (E.E.) 

2.  A  receiver  appointed  in  a  cause  over  a 
life  estate,  and  not  discharged  upon  the  death 
of  the  tenant  for  life,  extended  to  the  matter 
of  a  petition  upon  a  judgment  obtained 
against  the  tenant  in  taiL —  Vincent  y.  Gfting, 
276.    (R.) 

8.  The  Court  granted  a  receiver  on  a  bill 
filed  to  raise  arrears  of  an  annuity  devised  in 
trust  for  a  lady  (who  became  a  nun)  during 
whatever  time  she  remained  unmarried. — 
Evans  v.  Cassidy,  11  I.  £.  R.  243.    (R.) 

4.  A  bill  having  been  filed  to  recover  a  f  .-f . 
rent,  the  Court  appointed  a  receiver,  as  the 
bill  contained  an  averment  that  there  was  a 
confusion  of  boundaries. — OgUby  v.  Campbell^ 
1  I.  Jur.  106.    (R.) 

6.  In  an  action  by  husband  and  wife  for 
use  and  occupation  of  lauds  (the  separate  pro- 
perty of  the  wife),  judgment,  as  in  case  of 
non-suit,  was  obtained.  The  Court  refused 
to  appoint  a  receiver  over  the  separate  estate 
of  the  wife,  upon  the  application  of  the  judg- 
ment creditor. — Cotes  v.  HassartL  2  I.  Jur.  20. 
(B.) 

6.  Bill  to  raise  an  annuity.  Answer,  by  pur- 
chaser of  the  lands  charged  therewith,  claim- 
ing to  be  exonerated  from  paying  it.  Afi3davit 
on  behalf  of  ptf.,  that,  in  order  to  obtain 
payment  of  the  arrears,  a  receiver  must  be 
appointed  over  the  purchased  lands.  Held, 
that  a  receiver  should  be  appointed  over  so 
much  of  the  lands  as  would  suffice  for  payment 
of  the  annuity. — Bonynge  v.  Colgan,  2  I.  Jur. 
156.    (R) 

7.  By  marriage  settlement,  the  lands  of  A. 
were  settled  on  B.  for  life,  with  power  of  ap- 
pointment among  the  children  of  the  marriage. 
By  deed  purporting  to  be  in  exercise  of  the 
power,  a  rentcharge  was  given  to  R.,  one  of 
the  children,  which  was  immediately  after 
assigned  to  the  ptf.  Bill  filed  to  raise  the 
rentcharge.  Answer;  that  the  assignment 
was  invalid,  as  the  consideration  went  to  the 
father  alone,  and  R.  received  no  benefit.  A 
receiver  was  appointed  on  motion,  notwith- 
standing the  impeachment  of  the  transaction 
"by  the  answer. 


In  order  properly  to  raise  the  question  as  to 
the  validity  of  the  deed,  a  cross-bill  is  necea- 
saiT. 

Semble — ^That  even  if  a  cross-bill  were  filed, 
a  receiver  would  be  appointed  to  preserve  the 
fund.— iCan«  v.  Dekmy,  2 1.  Jur.  165.     (R.) 

8.  A  receiver  will  be  appointed  over  a  com- 
pensation allowance.— JcMftfoa  y.  Mason^  2  L 
Jur.  170.    (R.) 

9.  Bill  filed  to  raise  an  annuity;  recefyer 
appointed.  The  arrears  having  been  paid  in 
1844,  the  receiver  was  removed.  In  1849,  the 
annuity  having  again  fallen  into  arrear,  the 
Court  refused  to  re-appoint  the  receiver  with- 
out a  new  bill.  The  case  of  Alfen  v.  Blessing' 
ton,  2  Moll.,  considered.— Jf'Cotf/  y,  M'C^2L 
Jur.  170.    CR.) 

10.  A  receiver  cannot  be  appointed  or  ex- 
tended over  the  tithe  rentchai^  by  petition 
under  the  6  A  6  fT!,  4,  c.  65,  or  3  &  4  Vic^  c 
105.— Xym5eny  y.  HeUham,  1  L  C.  R.  633.  (B.) 

11 .  Upon  a  consent  entered  into  honajidej  by 
the  parties  in  a  cause,  and  by  B.,  the  receiyer, 
and  A.,  a  person  proposed  to  fill  that  ofiice, 
the  Court  will  order  that  A.  be  substituted 
for  B.  as  receiver,  and  that  certain  persons 
be  approved  of  as  his  sureties,  and  the  seca- 
rlty  measured  at  a  given  sum,  without  refer- 
ence, and  that  B.  and  his  sureties  be  dis- 
charged from  their  recognizance,  and  that  A. 
should  pay  to  B.  an  advance  previously  made 
by  him  for  the  benefit  of  the  property,  and  all 
his  costs ;  and  that  A.  should  have  credit  in 
his  accounts  for  such  payment;  and  that  a 
policy  of  Insurance  effected  on  B.*s  life  should 
be  discontinued,  and  that  the  life  of  a  third 
party,  already  insured  by  B.,  should  be  kept 
so  by  A.  out  of  the  rents,  and  that  the  pro- 
ceed of  such  insurance,  when  realised,  should 
be  applied  by  the  latter  in  recouping  his  ad- 
vances ;  and  that  he  might,  from  the  balance 
of  the  rents,  also  effect  an  insurance  on  his 
own  life,  as  additional  security  for  those  ad- 
vances. 

Secus  autem,  where  there  appears  to  be  an 
attempt  to  traffic  in  the  office  of  receiver. — 
Farran  v.  Morris,  1  I.  C.  R.  680.     (C.) 

12.  The  Court  will  not  appoint  a  receiver 
under  the  3  &  4  Vic,  c.  105,  s.  21,  over  the 
rents  and  profits  of  an  ecclesiastical  benefice. 
—  Vincent  v.  Helsham,  4  I.  Jur.  213.     (C.) 

13.  Under  the  3  &  4  Vic,  c.  105,  ss,  19,  21, 
22,  a  judgment  is  a  valid  charge  upon  an 
ecclesiastical  benefice,  without  issuing  a  se- 
questration. In  a  plenary  suit  the  Court  will 
appoint  a  receiver  over  the  benefice. — Hale  v. 
Carpendale,  5  I.  Jur.  121.    (C.) 

14.  A  husband  represented  to  his  wife  that, 
unless  she  signed  a  promissory  note,  he  would 
be  arrested,  and  she  and  their  children  left 
to  starve.  She  signed  it.  Held,  that  there 
was  not  any  such  exercise  of  undue  influence 
as  prevented  the  amount  of  the  note  from 
being  a  charge  on  her  separate  estate,  which 
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howeyer/ being  small,  and  a  creditor  already 
in  possession,  tlie  Court  refused  to  appoint  a 
receiver ;  bnt  directed  the  trustees  to  pay  the 
amount  out  of  the  income  as  it  reached  their 
hands. — Boycer.  Johnston,  3  I.  Jnr.  N.  S.  401. 
(E.) 

1.  A  deft.,  not  interested  in  the  real  estate, 
moved  for  a  receiver.  Motion  refused;  but 
the  ptf.*s  nominee  was  appointed,  the  ptf. 
being  interested. — McCarthy  v.  Mathews,  10  I. 
Jur.  N.  S.  276.    (P.) 


LXXVm.  3.  Powtrn,  Duties,  and  Liabilities 

of  Receiver, 

2.  The  Court  will  not  direct  the  receiver 
what  course  he  should  pursue  respecting  tak- 
ing defence  to  ejectments  brought  against  the 
lands  over  which  he  is  receiver ;  but  will  leave 
him  to  act  on  his  own  responsibility. — Anon., 
Hayes,  16.    (E.E.) 

3.  A  receiver  need  not  apply  to  the  Court 
for  leave  to  set  for  six  months,  subject  to  re- 
demption, lands  recovered  in  an  ejectment 
for  non-payment  of  rent. —  Vincent  t.  Gubbins, 
Hayes,  29.    (EJE.) 

4.  The  Court  will  not,  on  the  receiver's 
motion,  order  that  any  arrears  of  rent  be  ior- 
giyen,—  Woo(bvardy,  W,,  H.  &  J.  126.  (E.E.) 

6.  A  receiver  under  the  Mortgage  Act,  11 
&  12  G.  3,  c.  10,  will  be  permitted  to  pay  over 
money  to  a  third  person,  upon  consent  of  all 
partie8.-ire//y  v.  O'Brien,  Hay.  &  J.  377.  (,E.E.) 

6.  The  Court  .will  not,  at  the  receiver's  in- 
stance, order  a  rembsion  of  arrears,  or  a 
reduction  of  rents. — Robinson  v.  Shearer,  H.  & 
J.  799.    (E.E.) 

7.  An  application  by  the  receiver  to  stay 
proceedings  in  an  action  brought  against  his 
bailiff,  for  ill-treating  a  distress,  was  refused 
with  costs,  there  not  being  an  affidavit  or  dis- 
tinct admission  by  the  receiver  that  he  had 
authorised  the  bailiff  to  do  the  act  complained 
of. 

Semble — ^A  receiver  can  authorise  a  bailiff 
to  make  a  distress. — Birch  v.  Oldis,  S.  &  Sc., 
116.    (R.) 

8.  On  an  affidavit  by  the  receiver  stating 
the  facts  fully,  on  notice  to  all  the  parties  in 
the  cause,  and  no  objection  raised,  the  re- 
ceiver will  be  permitted  to  accept  a  surrender, 
&c.,  from  an  insolvent  tenant,  without  putting 
the  parties  to  the  expense  of  a  reference. — 
Davidson  t.  Armstrong,  S.  &  Sc.  135.    (R.) 

9.  A  receiver  in  a  mortgage  cause  will  not 
be  permitted  to  bring  an  ejectment  on  the 
title  against  a  lessee  of  the  mortgagor  after 
mortgage  executed,  the  lessee  having  been  in 

Sossession  for  twenty  years,  and  the  consi- 
eration  for  the  mortgage  having  been  im- 


peached, by  a  cross-bill,  but  no  account  taken 
between  the  parties. — Martin  v.  Waiher,  S.  & 
Sc.  139.    (R.) 

10.  Upon  an  affidavit  by  the  receiver  stating 
an  application  to  the  head  landlord,  and  dis- 
closing the  other  necessary  facts,  the  Court 
will,  without  any  reference,  make  an  order 
for  the  receiver  to  obtain  a  renewal  of  a  lease. 
—MuihaUy.  O'Brien,  S.  &  Sc.  160.    (R) 

11.  A  reference,  touching  the  propriety  of 
abating  the  tenants'  rents,  and  forgiving  them 
their  arrears,  &c.,  was  refused,  when  made  at 
the  receiver's  instance  only,  but  was  after- 
wards granted  on  the  concurrence  of  the  par- 
ties.—fTuan*  V.  Taylor,  S.  &  Sc.  681.    (R.) 

12.  A  receiver's  duty  is,  to  collect  the  rents, 
but  not  to  assume  the  management  of  the 
cause. —  Callaghan  v.  Reardon^  S.  &  Sc.,  682. 
(R.)— [See  Callaghan  v.  Reardon,  1  Cr.  &  Dix, 
Notes  of  Cas.  231.    (R;] 

13.  A  motion,  on  the  receiver's  part,  for  a 
reference,  whetlier  it  would  be  for  tne  benefit 
of  all  parties  that  proceedings  to  impeach  cer- 
tain leases  should  be  taken,  was  refused ;  it 
being  no  part  of  the  receiver's  duty  to  bring 
forward  such  a  motion. — Clarke  v.  Fisher,  8, 
&  Sc.,  684.    (B.) 

14.  An  order,  that  certain  tenants  of  a  minor 
should  have  liberty  to  execute  a  surrender, 
was  granted  on  the  receiver's  motion  made  by 
the  Master's  direction,  it  being  plainly  for  the 
minor's  benefit  that  a  surrender  should  be  ac- 
cepted ;  but  the  concurrence  of  his  guardian 
was  required. — Davis  v.  Cotter,  S.  &  Sc.  685. 
(E.) 

15.  The  Court  will  not  set  up  land  to  be  let 
subject  to  the  interests  of  the  tenants  resident 
thereon. — Anon,,  2  Jones,  630.    (E.£.) 

16.  A  receiver,  appointed  in  an  annuity 
cause,  was  extended  to  the  matter  of  a  peti- 
tion presented  by  a  prior  mortgagee  under  the 
Mortgage  Act.  Held,  that  the  rents,  received 
before  the  date  of  the  conditional  order  to 
extend  the  receiver,  and  which  were  still  in 
Court,  belonged  to  the  annuitant. — Davoren 
v.  Collins,  2  Jon.  807.    (E.E.) 

17.  The  Court  will  not,  upon  a  receiver's  ap- 
plication, grant  an  injunction  to  restrain  a 
contractor,  under  the  6&  7  W,  4,  c.  116,  s.  162, 
from  quarrying,  on  the  lands,  over  which  the 
applicant  is  receiver,  stones  for  the  public 
works. — O Kelly  v.  Gregg,  Jon.  &  Car.  76.  (E. 
E.) 

18.  Practice  as  to  timber  trees  blown  down 
on  an  estate  over  which  a  receiver  had  been 
appointed. — Crofts  v.  Poe,  Jon.  &  Car.  193. 
CE.E.) 

19.  A  motion  by  a  receiver  for  a  reference  to 
enquire  and  report  whether  any  and  what  sum 
is  due  on  foot  of  a  mortgage,  and  whether  It 
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would  be  adyantageoiu  to  the  parties  that  the 
receirer  should  make  certain  payments  on 
account  of  any  snra  reported  dae,  will  be  re- 
fused with  costs  ;  because  the  receiver  should 
not  thus  interfere  with  the  rights  of  the  parties 
in  the  cause. — O'Connor  v.  Moloney  1  1.  E.  R. 
20.    (R.) 

1.  The  receiver  over  a  leasehold,  or  other 
derivative  interest  or  estate,  should  pay  the 
head  rent  regularly.  If  the  landlord  is  obliged 
to  apply  for  leave  to  proceed,  the  Court  will 
make  the  receiver  pay  the  costs  of  the  appli- 
cation, if  he  had  funds  to  pav  the  rent ;  other- 
wise, the  landlord  will  get  his  costs  against 
the  funds  in  the  cause. 

Sejnbfe — In  such  a  case,  the  landlord  may 
proceed  for  his  rent  without  asking  the  Court's 
le&ve— Walsh  v.  IF.,  1  I.  E.  R.  209.     (R.) 

2.  A  receiver  should  not  move  that  his 
balance  may  be  invested.  That  is  not  properly 
his  motion.  As  the  petitioner  may,  under  G. 
O.  II,  of  Feb.  1839,  have  the  balance  invested, 
without  applying  to  the  Court,  the  costs  will 
not  be  allowed,  unless  the  applicant  shows 
satisfactorily  why  he  had  not  the  money  in- 
vested under  the  Rule. — Cooper  t.  C,  2  1.  E. 
R.  156.    (R.) 

3.  Parties,  being  solvent,  who  rescued  a  dis- 
tress made  by  a  receiver,  the  Court  granted  a 
conditional  order  for  an  attachment  against 
them,  and  intimated  that  the  receiver  should 
also  proceed  at  Quarter  Sessions. — Mahon  v. 
if.,  Fl.  &  K.  18.    (R.) 

4.  The  order  extending  a  receiver  under  the 
5  &  6  fT*.  4,  c.  55,  does  not  attach,  for  the 
benefit  of  the  extending  creditor,  the  arrears 
of  rent  which  accrued  due  before,  but  were 
received  after  the  order. — jRk/Ib  v.  Henry,  Fl. 
&K.  97.    (R.) 

5.  A  consent,  that  a  receiver  may  be  ap- 
pointed, and  that  he  need  not  account  before 
the  Master,  will  not  be  made  a  rule  of  Court. 
Rickey  v.  Gleeson,  Fl  &  K.  99.    QR.) 

6.  A  purchase  in  trust  for  a  receiver,  of 
lands  over  which  he  had  been  appointed  re- 
ceiver, will  not  be  permitted  to  stand,  unless 
it  has  been  had  with  the  leave  of  the  Court. 

Neither  can  a  receiver,  without  the  special 
leave  of  the  Court,  become  tenant  of  any  part 
of  the  lands  over  which  he  has  been  appointed. 
Alven  V.  Bond,  Flan.  &  K.  196 ;  3  I.  E.  R.  365. 
(R.).    White  V.  Tonuney,  cited  Flan.  &  K.  224. 

7.  A  motion  to  let  lands  in  the  actual  occu- 
pation of  the  deft,  or  respondent  in  a  cause  or 
matter,  should  be  made  by  the  ptf.  or  peti- 
tioner, and  not  by  the  receiver  in  such  cause 
or  matter.  If  such  motion  be  made  by  the 
receiver,  and  be  unopposed,  the  Court  will  not 
make  any  order  upon  it ;  if  opposed,  it  will  be 
refused  with  costs. — Wrixonx,  Vize,  5  I.  E.  R. 
276.    (R.) 

8.  The  personal  representative  of  a  receiver 
having  submitted  to  account  for  the  rents 


received  by  the  receirer  in  his  lifetime,  the 
Court  has  jurisdiction  to  order  him  to  pay  in 
the  sum  appearing  to  be  due  on  foot  of  the 
account. 

Form  of  the  order  in  such  case. — Magan  ▼. 
Fo/Zon,  5  I.  E.  R.  490.    (E.E) 

9.  A.  demised  to  B.  two  acres  of  M.  B.,  on 
the  next  day,  re-demised  to  A.  the  two  acres 
of  M.,  together  with  six  acres  of  S.,  at  a  gross 
rent.  A.  then  mortgaged  the  lands  of  M.  A 
receiver  was  appointed  over  the  lands  of  M. 
in  a  suit  to  foreclose  the  mortgage.  An  arrear 
of  the  rent  reserved  in  the  lease  from  B.  to 
A.  having  accrued,  the  receiver  was  ordered 
to  pay  to  B.  the  sum  in  his  hands,  the  pro- 
duce of  the  two  acres  of  M. ;  and  it  was  re- 
ferred to  the  Remembrancer  to  ascertain  the 
sum  in   the  receiver's   hands,   and   the  rent 

Eroperly  payable  out  of  the  two  acres  of  M., 
aving  regard  to  the  value  of  the  whole  of  the 
lands  comprised  in  the  lease  from  B.  to  A«, 
and  the  part  included  and  not  included  in  the 
mortgage ;  wHh  liberty  to  B.  to  proceed  at  law, 
as  he  might  be  advised,  in  regard  to  any 
balance  that  might  remain  due  to  him,  after 
payment  by  the  receiver  as  aforesaid. — Peard 
v.  'FouUce,  5  I.  E.  R.  589.    (E.E.) 

10.  It  is  the  duty  of  a  receiver  to  render  the 
estate  over  which  he  is  appointed  as  produc- 
tive as  he  can  ;  and  it  is  the  duty  of  the  Court, 
whose  officer  he  is,  to  take  care  that  he  does 
so.  But,  although  in  the  present  case  the 
receiver  might  not  be  chargeable  with  any- 
positive  misfeazance  or  intentional  omission  of 
material  matters  in  the  preparation  of  the 
rental,  yet  this  case  showed  what  very  serious 
mischief  might  follow  if  a  receiver  in  the  cause 
were  permitted  to  be  a  purchaser  under  the 
decree,  if  he  could  have  an  interest  in  depre- 
ciating that  estate,  the  value  of  which  it  waa 
his  duty  to  enhance.  Such  an  interest  might 
extend  far  beyond  the  preparation  of  the  ren- 
tal ;  it  might  be  the  operative  principle  during 
the  whole  term  of  the  receivership.  There- 
fore in  no  case  would  the  Court  sanction  a 
sale  to  the  receiver,  unless  it  clearly  appears 
that  it  would  be  for  the  benefit  of  the  parties 
in  the  cause  to  hold  him  to  his  purchase. — 
Alven  y.  Bond,  8  I.  E.  R.  372.    (R) 

11.  The  Court,  upon  a  motion  on  behalf  of  a 
landlord,  for  liberty  to  proceed  at  law,  not- 
withstanding the  appointment  of  a  receiver, 
will  not  enter  into  any  question  of  equities 
between  the  landlord  and  tenant ;  but  will,  in 
a  proper  case,  refer  it  to  the  Master  to  en- 
quire and  report  whether  any  proceedings 
should  be  taken  in  defending  the  ejectment, 
or  in  relation  thereto. — Cramer  y.  Griffith,  3 
I.  E.R.230.    (R.) 

12.  When  the  Remembrancer  has  allocated 
a  sum  to  be  paid  by  a  receiver  as  the  tithe 
rentcharge  due  out  of  the  lands  oyer  which 
he  has  been  appointed,  and  his  certificate  has 
been  served  upon  the  receiver,  and  a  personal 
demand  made  for  the  amount  of  such  rent- 
charge,  upon  non-payment  of  same,  the  party 
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entitled  will  obtain  an  attachment  against  the 
teceiYtr.—Brown  t.  B^  2  I.  E.  R.  409.    (E.E.) 

1.  The  order  extending  a  receiyer  under  5  & 
6  W,  4,  c.  55,  does  not  attach,  for  the  benefit 
of  the  extending  creditor,  the  arrears  of  rent 
accrued  due  before,  but  received  after  the 
receiver  has  been  extended. — Marquis  ofSligo 
T.  O'MalUy,  Fl.  &  K.  300;  3  1.  E.  R.  527.  (R.) 

2.  In  a  motion  to  extend  a  receiver  under 
5  &  6  H^.  4,  c.  55,  it  is  not  necessary  to  serve 
notice  thereof  upon  the  creditor  who  has 
appointed  the  receiver. 

In  a  petition  matter,  under  5  &  6  fF.  4,  c. 
55,  a  motion  to  let  lands  in  the  possession  of 
the  respondent  should  be  on  behalf  of  the 
petitioner,  and  not  of  the  receiver. —  Cuffe  v. 
idiiin,  Fl.  &  K.  403.    (R.) 

3.  The  receiver  in  a  petition  matter  has  no 
right  to  move  for  iibertv  to  let  lands  in  the 
possession  of  the  respondent,  such  being  pro- 
perly the  motion  of  the  petitioner.  It  is 
otherwise  as  to  the  receiver  in  a  cause. — 
Meares  v.  Bamum,  4  I.  E.  R.  168.    (R.) 

4.  Sembie — A  receiver  who  has  been  ordered 
to  pay  money,  to  a  party,  and  who  has  that 
sum  in  his  hands  when  he  is  served  with  the 
order,  but  wilfully  and  improperly  refuses  to 
pay  it,  will  be  ordered  to  pay  interest  on  it 
from  the  date  of  the  service  of  the  order  on 
him ;  and  also  all  costs  to  which  the  party  has 
been  necessarily  put,  by  reason  of  his  dis- 
obedience of  the  order.   , 

Filing  an  account  in  the  office  is  not  cause 
against  a  conditional  order  for  an  attachment 
against  a  receiver  for  not  accounting. — Fetnam 
V.  Kirby,  4  I.  E.  R.  320.    (E.E.) 

6.  A  receiver  applied  for  a  reference  touch- 
ing the  liability  of  a  lunatic  to  renew  the  lease 
of  the  land  over  which  he  was  receiver ;  but 
was  ordered  to  pay  the  costs  of  the  enquiry, 
since  he  had  not  previously  applied  to  the 
lunatic's  committee  to  make  the  application. 
—In  re  Dooian,  3  Dr.  &  War.  442 ;  2  Con.  &  L. 
232.    (C.) 

6.  A  motion,  to  set  aside  a  letting  made  in 
a  cause  or  matter,  should  not  be  made  by  the 
receiver.  If  he  makes  it,  the  Court  will  refuse 
it,  with  costs,— Richards  v.  Goold,  7  I.  E.  R. 
209.    (R.) 

7.  The  Court  will  not,  on  a  receiver's  ap- 
plication, sell  civil-bill  decrees  obtained  for 
arrears  of  rent. 

SembU — The  Court  cannot  sell  arrears. — 
Ford  V.  Head,  8  I.  E.  R.  368.    (R.) 

8.  It  is  contrary  to  the  practice  and  policy 
of  this  Court  to  permit  the  receiver  in  the 
cause  to  bid  at  the  sale  of  lands  over  which 
he  had  been  appointed.  —  Anderson  v.  -4.,  9  I. 
E.  R.23.    (R.) 

9.  Amendment  in  the  title  of  an  order  to 
extend  a  receiver,  by  inserting  the  words 
**and  another/*  it  beins  adlmitted  that  the 
words  had  been  left  oat  Dy  mistake,  although 


the  alteration  deprived  the  ptf .,  in  the'suit  in 
which  the  receiver  was  originally  appointed, 
of  the  funds  in  the  receiver's  hands. — Corbet 
V.  Mahon,  10  I.  E.  R.  201.    (R.) 

10.  B.  purchased,  during  A.'s  life,  the  portion 
of  one  of  A.'s  younger  children,  which  was  not 
payable  till  A.'s  death.  It  was  charged  on 
lands  over  which  B.  was  receiver,  but  there 
was  not  any  evidence  of  under-value.  After 
thirteen  years,  the  inheritor  who  had  during 
that  time  been  out  of  the  jurisdiction  filed 
a  bill  against  B.'s  personal  representative. 
The  Court  set  aside  the  purchase. — Kelly  v. 
Bonyngt,  1  I.  Jur.  8.     (E.E.) 

11.  When  an  ejectment  has  been  brought 
without  leave  of  the  Court,  against  lands  over 
which  a  receiver  has  been  appointed,  the  pro- 
ceedings will  be  stayed ;  and,  if  the  receiver 
have  funds  applicable  to  the  payment  of  the 
rent,  he  may  be  liable  to  the  costs. — Callaghan 
V.  C,  1  I.  Jur.  42.    (R.) 

12.  Though  a  motion  to  set  lands  in  the 
occupation  of  the  deft,  should  not  be  made  by 
a  receiver,  yet  where  a  receiver,  having  ad- 
vanced a  sum  to  pay  head  rent,  and  save  lands 
from  eviction,  had  obtained  an  order  to  set 
lands  in  the  possession  of  the  deft.,  the  Court 
refused  to  set  it  aside. — Phibbs  v.  Farrell^  1 1. 
Jur.  265.    (R.) 

13.  A  receiver  will  not  be  permitted  to 
become  tenant  to  the  lands  over  which  he  is 
appointed,  even  upon  consent  of  the  parties 
to  the  cause. — Stannus  v.  French^  1 1.  Jur.  299. 
(R.) 

14.  After  execution  by  the  head  landlord"  of 
an  hahere  in  ejectment  for  non-payment  of 
rent,  the  receiver  passed  his  account,  from 
which  it  appeared  that,  after  the  execution  of 
the Aa6ere,  ne  had  received  rents,  and  paid  them 
away  under  orders  of  the  Court.  The  head 
landlord  applied  that  the  receiver  be  directed 
to  pay  him  the  rent.  Application  refused. — 
Bal/e  V.  Biake,  2  I.  Jur.  236.  (R)— [But  see 
the  next  case.] 

15.  The  primaiT  duty  of  a  receiver  over  a 
leasehold  is,  out  of  the  sub-rents,  to  discharge 
the  head  rent ;  this  he  is  bound  to  do  without 
an  order  of  the  Court  for  the  purpose.  A  re- 
ceiver had  suffered  the  lease  to  be  evicted  by 
ejectment  for  non-payment  of  rent,  and  it  ap- 
peared that,  during  the  period  Intervening 
between  the  last  payment  of  head  rent  and 
the  execution  of  the  habere,  he  had  received 
rent  from  a  sub-tenant  considerably  more  than 
sufficient  to  pay  the  head  rent,  and  had  applied 
all  that  sub-rent  in  discharge  of  various  de- 
raands«  amongst  which  were  the  annual  pre- 
miums upon  policies  of  insurance  in  which,  as  a 
creditor  of  the  estate,  he  was  interested ;  and 
although  he  was  directed  to  make  those  pay- 
ments by  an  order  of  the  Court,  he  was  com- 
pelled by  the  Coort  to  pav  to  the  landlord  the 
arrears  of  head  rent. — Bai/e  v.  Biake.  1 1.  C. 
R.  865 ;  2  I.  Jur.  257.     (C; 
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1.  When  one  of  a  receirer's  snreUei  dies,  or 
goes  abroad,  and  the  receirer  is  unable  to  pro* 
core  another  sarety,  it  is  not  the  practice  to 
charge  him  with  the  expense  of  his  discharge, 
or  of  the  appointment  of  a  new  receiver. — 
Lane  t.  Townsend,  2  I.  C.  B.  120.    (R.) 

2.  A  receiver  is  not  entitled  to  the  costs  of 
taking  out  the  order  appointing  him,  it  being 
the  duty  of  the  party  at  whose  instance  the 
receiver  is  appointed  to  do  so. 

Nor  will  he  be  allowed  the  costs  of  his 
solicitor  attending  the  passing  of  a  former 
receiver's  account,  unless  the  Master  certifies 
that  such  attendance  was  proper. 

Nor  the  costs  of  notice  and  service  thereof 
on  the  sheriff,  requiring  him  to  pay  rent  due, 
before  levying  an  execution  on  the  goods  of  a 
tenant. 

He  will  be  allowed  the  costs  of  one  draft 
and  copy  of  a  notice  to  quit,  by  way  of  pre- 
cedent only,  and  not  the  costs  of  preparing  a 
notice  to  quit  served  on  the  tenants,  unless 
under  special  circumstances. 

The  costs  of  an  attested  copy  of  a  memorial 
of  a  lease,  and  of  a  cleric  to  prove  the  same  at 
the  trial  of  an  ejectment,  will  be  allowed,  on 
taxation,  to  the  receiver,  if  necessarily  in- 
curred.—IFoorfro^e  T.  Green,  2  I.  C.  R.  380. 
(R) 

8.  A  receiver  having  been  appointed  over 
the  estate  of  a  tenant  for  life,  for  payment  of 
tithe  rentcharge,  the  Court  after  the  death  of 
the  tenant  for  life,  continued  the  receiver — 
Heid^  that  as  against  the  remainderman  the 
petitioner  was  entitled  to  one  year's  rent- 
charge  only. — Labarte  v.  Constable,  2  I.  C.  B. 
654.    (R.) 

4.  Purchase  by  a  receiver,  of  an  annuity,  at 
an  undervalue — set  aside  in  a  suit  by  the  ven- 
dor's personal  representatives.  Form  of  the 
order.— Eyre  v.  M'DonneU,  16  I.  C.  R.  634. 
(C.) 

6.  Purchase  by  a  receiver,  of  a  jointure 
charged  upon  the  lands  over  which  he  was  re- 
ceiver, declared  a  trust  for  the  benefit  of  those 
entitled  to  the  estate. 

The  receiver  over  the  estates  of  L.  pur- 
chased from  L.'s  widow  a  jointure  charged  on 
the  estate.  In  a  suit,  instituted  by  an  incum- 
brancer on  the  estate,  to  set  aside  this  purchase, 
the  widow  declaring  herself  satisfied  with  the 
terms  of  the  arrangement,  the  purchase  was 
upheld  as  regarded  her ;  but  was  declared  a 
trust  for  those  beneficially  entitled  to  the  es- 
tate. Form  of  decree. — Boddington  v.  Lang- 
ford,  16  I.  C.  R.  658,  note.    (C.) 

7.  One,  seized  in  fee,  in  1820,  demised  the 
lands  to  A.,  the  respondent,  and  died,  having 
devised  the  reversion  to  A.,  with  remainder  to 
A.'s  first  and  other  sons  in  tail  male.  This 
•uit  was  subsequently  instituted  by  the  peti- 
tioner to  raise  the  amount  of  incumbrances, 
and  the  appellant  was  appointed^  receiver. 
The  Master  let  the  lands  to  the  appellant's 
father  for  seven  years,  pending  the  cause. 
Upon  the  death  oi  appellant's  father,  the  ap- 


pellant entered  into  possession,  with  the  Mas- 
ter's approval.  Afterwards,  A.  conTCjed  to 
appellant  his  interest  in  the  lease  of  1820; 
and  died.  Thereupon,  the  appellant  was  dis- 
charged from  his  receivership,  the  suit  having 
abated ;  and  the  M.  R.  ordered  the  appellant 
to  deliver  up  possession  of  the  landa  to  A.'f 
eldest  son,  because  they  had  been  assigned 
without  leave  of  the  Court.  Against  that 
order  this  appeal  was  brought.  Htldj  that 
the  order  should  be  reversed,  as  a  receiver 
over  a  reversioner's  estate  is  not  incapacitated 
from  purchasing  the  interest  in  a  lease  of  the 
same  lands  which  the  reversioner  has  in  an- 
other r\g\ii.—KMg  v.  O'Brien,  11  L  Jar.  N.  S. 
141.    (C.A.) 


LXXVm.  4.  Receiver's  Security:  RigkU  and 
Liabilities  of  their  Sureties. 

8.  The  surety  of  a  receiver  need  not  qualify 
out  of  freehold  estate. — Tottenham  y.  7%  Haj. 
576.    (E.E.) 

9.  Even  upon  consent,  a  receiver  will  not 
be  appointed  without  a  rec(^nisance. — CanoUy 
V.  Codd,  H.  &  J.  624.    (E.E.) 

10.  A  receiver,  when  extended  over  addi- 
tional lands,  must  perfect  additional  security, 
or  be  wholly  removed  from  the  receivership. 
If  he  is  removed,  and  seeks  the  costs  incident 
to  his  original  appointment,  he  must  make  a 
special  case  for  them. —  Wise  v.  A^e,  1  I.  E. 
R.210.    (R.) 

11.  The  Court  of  Ch.  will  not  in  any  case 
appoint  a  receiver  upon  his  own  security  only. 
—Bailie  v.  B.,  II.  Bk  R.  413.    (R.) 

12.  When  one  of  the  sureties  of  a  receiver 
died,  not  leaving  any  property,  the  Court  di- 
rected a  new  surety  to  be  appointed. — AveraU 
v.  Wade,  Fl.  &  K.  341.    (R.) 

12.  The  Court  will  not  vacate  a  receiver's  re- 
cognizance at  the  same  time  that  he  is  dis- 
charged, even  upon  the  consent  of  all  the 
parties  in  the  cause. — Fitzgerald  v.  Hill,  2  L 
E.  R.398.    (E.E.) 

1 3.  A  receiver  passed  his  final  account  in 
1829,  when  a  small  sum  was  due  to  him.  It 
appeared  further  that  the  purchaser  under 
the  decree  in  the  cause  was  put  into  posses- 
sion in  the  same  year,  and  that  the  receiver 
had  not  received  any  of  the  rents  since  his 
last  account.  The  Court  ordered  his  recog- 
nizance to  be  vacated,  though  he  had  not  been 
formally  discharged. 

An  injunction,  to  put  the  purchaser  into 
possession,  amounts  to  a  discharge  of  the  re- 
ceiver.—-4  non.,  2  I.  E.  R.  416.    (E.E.) 

14.  To  a  set.  fa.  on  a  receiver's  recognizance 
the  sureties  pleaded  performance  of  the  con- 
dition of  the  recognizance.  Replication  :  that 
after  the  making  of,  and  entering  into  the 
recognizance,  the  receiver  was  directed  to 
account,  and  that  on  the  passing  of  that  ac- 
count a  balance  was  certified  as  being  in  his 
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hands ;  that  afterwards  an  order  was  made  to 
lodge  the  balance ;  but  that  the  receiver  had 
wholly  refused  to  do  so.  On  demnrrer — Hdd, 
that  the  record  safficiently  alleged  that  the 
receiver  had  notice  of  the  order. 

Qftcare — Is  an  averment  of  notice  necessary  ? 
The  King  t.  Lidu)ell,  1  Dr.  &  Wal.  26.    (C.) 

1.  The  surety  of  a  defaulting  receiver, 
having  paid  the  sum  due,  obtained  leave  to 
proceed  against  him  on  his  recognizance  for 
recovery  tnereof,  and,  having  obtained  judg- 
ment, presented  a  petition  under  the  5  &  6  FF. 
4,  c.  65,  and  3  &  4  Ftc,  c.  106,  for  a  receiver 
over  his  estate.  The  Court  granted  the  prayer 
of  the  petition. — Henderson  v.  Skerretty  5  I.  E. 
R.404.    (R.) 

2.  A  judgment  having  been  entered  on  a 
bond  executed  by  two  sureties  for  a  land 
agent — Held,  that  interest  on  the  balance  due 
by  him  could  not  be  claimed  under  the  3  &  4 

Kic,  c.  105,  s.  26. — Lord  Templeton  v.  Murdoch. 
7.  LE.  R.470.    (C.) 

3.  A  receiver  having  been  appointed  by  the 
Court  of  Ch.  in  England,  over  estates  in  Ire- 
land, and  the  recognizance  directed  to  be 
taken  and  enrolled  in  this  Court,  this  Court 
refused  to  do  so,  having  no  jurisdiction  with- 
out a  bill  filed  here. — In  re  The  Earl  of  Portar- 
lington,  8  I.  £.  B.  369.    (R.) 

4.  A  receiver  not  having  passed  his  ac- 
counf  was  attached,  but  discharged.  A  new 
receiver  was  appointed.  Heldy  that  the  dis- 
charged receiver's  sureties  jvere  liable,  under 
the  recognizance,  to  the  costs  of  the  attach- 
ment, and  to  all  costs  of  discharging  the 
defaulting  receiver,  and  appointing  his  suc- 
cessor.—Ifotoitfe//  V.  Egan^  8  I.  E.  R.  372.  (R.) 

5.  To  vacate  a  recognizance  as  to  one 
surety,  it  is  necessary  that  the  principal  and 
the  remaining  sureties  shall  sign  a  consent 
that  the  recognizance  shall  continue  binding 
on  them,  notwithstanding  the  vacate  as  to  the 
other.— Co/fa^Acm  v.  C,  8  I.  E.  R.  672.    (R.) 

6.  The  sureties  for  a  receiver  are  liable,  un- 
der the  recognizance,  for  the  costs  of  an  attach- 
ment against  the  receiver  for  not  passing  his 
account,  and  for  all  costs  incurred  in  dis- 
charging him  and  appointing  a  new  receiver. 
^MaunseU  v.  Egatn^  9  I.  E.  R.  288 ;  3  Jon.  & 
L.  251.    (C.) 

7.  A  tenant's  recognizance  was  executed  at 
the  same  time  as  his  lease,  but  was  not  en- 
rolled for  four  years  after.  The  tenant  in  the 
meantime  became  insolvent,  and  incumbered 
his  property.  Heldj  that  the  neglect  to  enrol 
the  recognizance,  when  the  lease  was  executed, 
did  not  discharge  the  surety. 

QiMcre — Whose  duty  is  it  to  enrol  the  recogni- 
zance ? — Jephson  v.  AfaunselL  10  I.  E.  R.  38. 
(R.) 

8.  The  proceeding  by  set.  fa.  on  a  receiver's 
recognizance  is  an  award  of  execution,  and 
not  a  judgment  recovered,  and  does  not  bear 


interest  under  3  &  4  FVc,  c.  105,  s.  26.— /Wv 
V.  Kilkenny,  10  I.  E.  R.  443.    (C.) 

9.  A  receiver's  sureties  are  not  liable 
beyond  the  amount  of  the  recognizance.  The 
sureties  having  paid  the  amount  of  the  recog- 
nizance into  Court — Held,  that  they  were  not 
liable  to  the  costs  of  removing  the  receiver, 
who  was  in  default,  and  of  appointing  a  new 
receiver,  nor  to  the  costs  of  a  set.  fa,  against 
themselves  or  their  principal. — Waiters  v.  W,, 
111.  E.  R.  335.    (R.) 

10.  The  receiver  being  insane,  the  Court 
ordered  that  his  surviving  surety  might  pass 
the  account ;  and  that,  on  the  balance  being 
lodged,  the  recognizance  should  be  vacated; 
and  gave  the  surety  costs  of  the  motion,  and 
of  vacating  the  recognizance. —  Webb  v.  Cashelf 
11 1.  E.  R.  568.    (R.) 

11.  When  the  rental  is  considerable,  a  re- 
ceiver will  be  permitted  to  divide  his  security 
among  several ;  the  entire  sum  for  which  the 
sureties  qualify  need  not  exceed  double  the 
rental. —  O'Connor  v.  Mahne,  1  I.  Jur.  177. 
(R.>— [See  Scott  v.  Harmann,  ibid,  267.] 

12.  The  Court  will  not  make  an  order  allow- 
ing a  receiver  to  give  security  by  a  guarantee 
society. — Campbell  y.  Brown^  1  Jur.  267.   (R.) 

13.  When  the  amount  of  security  to  be  given 
by  a  receiver  is  very  large,  he  will  be  allowed 
to  give  it  by  recognizance  by  himself  and 
three  sureties,  In  different  proportions. 

In  this  case,  the  receiver  bound  himself  In 
£7600 ;  one  surety  In  £10,000,  and  the  other 
two  sureties  In  £2500  each.  —  Scott  v.  Ucw 
mann,  1  I.  Jur.  267.    (R.) 

14.  The  discharge  of  sureties  who  have  en- 
tered Into  recognizance  for  a  receiver  must 
be  by  entering  satisfaction  on  the  roll,  by 
order  of  the  Court  of  Ch.,  not  by  motion  at 
the  Rolls,  the  proceedings  bein^  at  the  Petty- 
bag  side  of  Chancery.  —  Martin  v.  Wakbrony 
2.  I.  Jur.  82.    (C.) 

15.  The  order,  prohibiting  a  practising  bar- 
rister to  be  security  for  a  receiver,  suspended. 
— Jre%  V.  jr.,  2  I.  Jur.  140.    (C.) 

16.  Motion  by  receiver  for  liberty  to  give 
security  by  the  British  Guarantee  Association 
of  London.  Leave  granted;  the  Master  to 
fix  the  premium. — HMouse  v.  Hamilton,  2  I. 
Jur.  172.    (R.) 

17.  Motion  on  behalf  of  a  receiver  that  he 
be  at  liberty  to  enter  Into  security,  himself  In 
the  sum  of  £10,588,  and  three  sureties,  one  In 
£3000,  one  In  £1588,  and  a  third  In  £1000 ; 
and  that  he  be  at  liberty  to  enter  into  an 
additional  security  in  the  sum  of  £5000  by 
the  British  Guarantee  Association  of  London, 
under  the  9  &  10  Vic,  c.  376  (L.  &  P.) ;  the 
security  to  be  approved  by  the  Master  if  he 
found  the  society  able  to  g^ve  a  security  avail- 
able at  law. — Curia  adv.  vult. 
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[No  order  was  made  in  this  case  on  that 
part  which  related  to  the  British  Guarantee 
As!*ociation.  as  the  receiver  obtained  the  se- 
curity el>c\vhere.l— UW  v.  0" Grady.  2  I.  Jur. 
212.     (U.) 

1.  Sci.  fa.  on  a  receiver's  recoguizance. 
Plea:  Kxerutio  non — that  the  recofrnizuucewas 
acknowledged,  sultject  to  a  condition  that  the 
receiver  f<hould  account  within  fifteen  calen- 
dar months,  an<l  from  time  to  time  thereafter, 
within  the  space  of  thirteen  calendar  months 
after  the  day  of  filing  such  account,  and  as 
often  as  he  hhould  be  required  by  the  Court. 
That  the  receiver  duly  accounted  up  to  the 
20th  May  I84G;  that  the  time  within  which 
he  was  next  bound  to  account  expired  on  the 
26th  June  1^<47;  that  he  was  not  required 
to  account ;  and  that,  without  the  consent, 
leave  or  license  of  the  deft.,  or  notice  to  him, 
the  receiver,  by  and  with  the  consent  of  the 
ptf.  in  the  cause,  and  the  parties  and  credi- 
tors interested  in  his  accounting,  obtained  a 
longer  time  for  accounting,  which  was  ex- 
tended to  the  25th  Feb.  1848.  Replication, 
averring  breaches  of  the  condition,  in  not 
investing  monevs  in  the  receiver's  hands  ac- 
cording  to  the  condition.  Rejoinder:  that  the 
time  was  extended  without  the  consent  of  the 
deft.  Held,  u]>on  demurrer,  that  such  an 
agreement  for  the  extension  of  time  did  not 
entitle  the  surety  to  plead  it  in  bar  to  a  scl. 

fa.  on  a  recognizance  of  record. —  Retina  v. 
Notter,  2  I.  Jur.  21)3.     (C.) 

2.  When  one  surety  of  a  receiver  seeks  to 
be  discharged,  a  consent  verified  by  affidavit, 
and  signed  by  the  receiver  and  remaining 
surety,  must  be  lodged  with  the  Registrar, 
stating  that  they  consent  that  the  surety  shall 
be  discharged,  without  prejudice  to  their  lia- 
bility as  to  the  past  and  future  acts  of  the 
receiver;  and  a  declaration  that  they  will 
not  rely  on  the  vacating  of  the  recognizance, 
as  to  one  of  the  parties,  in  any  proceeding 
against  them  on  the  recognizance. —  OKteffe 
V.  Annstromj,  2  I.  C.  B.  115.     (R.) 

8.  An  order  was  made  in  a  minor  matter, 
that  a  receiver,  executor  to  the  minors*  father, 
should  be  at  liberty,  until  March  1847,  to  ma- 
nage lands  and  the  stock  thereon  in  the  same 
manner  as  the  minors*  father  was  in  the  habit 
of  managing  them — the  receiver  undertaking 
to  keep  regular  accounts  of  his  receipts,  and 
to  furnish  them  to  the  Master  every  three 
months  ;  and,  after  March  1847,  the  receiver 
was  ordered  to  take  proper  steps  for  procnring 
tenants  to  the  property.  The  receiver  conti- 
nued to  manage  the  lands  after  March  1847, 
without  a  further  order. 

Sembie — ^The  receiver*8  surety  was  liable  for 
the  management  by  the  receiver  as  such ;  but 
not  for  BO  much  of  the  quarterly  balances  as 
was  due  by  him  as  executor  up  to  March  1847. 

Quare — Whether  the  surety  was  liable  to 
balances  due  after  March  1847  ? 

It  is  discretionary  to  charge  a  receiver's 
surety  with  interest  on  his  balances;  and  the 
surety  having  paid  the  entire  of  the  ba- 
lances in  this  case,  the  Court  refused  to  do  so. 


Judgment  by  default  was  entered  up  on  a 
receiver's  recognizance ;  a  levari  issued  against 
the  surety,  and  the  sheriff  returned  goods  on 
hands  for  want  of  buyers.  An  injunction  was 
granted  against  the  levari,  on  payment  of  the 
amount  of  it  into  Court.  The  surety  applied 
to  set  aside  the  judgment  by  default ;  and  an 
order  was  made  that  the  judgment  should 
stand,  but  that  the  surety  might  be  at  liberty 
to  plead  to  the  sci./a.  He  did  plead,  and  a 
demurrer  taken  to  the  rejoinder  was  allowed ; 
and  it  was  ordered  that  judgment  be  entered 
up  for  the  ptf.;  which  was  accordingly  done. 
lit  id,  that  the  latter  judgment  was  irregular; 
and  the  first,  not  being  a  continuing  judg- 
ment, and  being  determined  by  the  death 
of  the  receiver,  a  levari  could  not  be  sued  out 
on  it. 

The  practice  of  the  Petty-bag  side  of  the 
Court,  and  of  the  three  Law  Courts,  under 
those  circumstances,  certified  to  the  M.  R. — 
In  re  Herricks,  3  L  C.  R.  183.     (R.) 

4.  Under  special  circumstances,  the  Court 
discharged  a  defaulting  receiver,  who  was  in 
custody  under  an  attachment  for  not  account- 
ing, his  sureties  having  passed  his  account, 
and  paid  the  balance  due  on  foot  thereof  ;  and 
the  receiver  undertaking  to  pay  the  ptf.  his 
costs  of  suing  out  the  attachment,  and  of  his 
own  removal.  The  Court  did  not  require 
payment  of  those  costs  before  the  receiver's 
discharge ;  but  discharged  him  without  preju- 
dice to  the  liability  of  the  sureties. — Johnsom 
V.  Tottenham,  6  I.  Jur.  15.     (R.) 

5.  When  a  receiver  in  a  minor  matter  is 
ordered  by  the  Court  to  manage  grazing  farms 
and  the  stock  thereon,  his  sureties  are  liable 
for  the  correct  performance  of  those  duties, 
and  not  alone  for  the  rents  received  by  him. 

If  the  duties  were  quite  alien  to  the  ordi- 
nary duties  of  a  receiver,  it  might  be  other- 
wise.— The  Queen  v.  Merrick,  6  L  Jur.  289.   (C.) 

6.  A  surety  signed  a  receiver's  recogni- 
zance, knowing  it  to  be  such.  It  recited  that 
it  had  been  duly  acknowledged  before  a 
Commissioner  of  the  Court,  and  was  sealed. 
Held,  that  the  surety  could  not,  on  a  motion 
to  show  cause  against  an  order  nisi  to  put  the 
recognizance  In  suit,  rely  on  the  defence  that 
it  was  not  acknowledged, — DriscoU  v.  Blake, 
9  I.  C.  R.  356.  (R.)— Kelly  v.  Lennoa,  9  I.  C. 
R.  363  ;  4  L  Jur.  N.  S.  147.    (R.) 

7.  A  receiver  who  has  gone  into  receipt  of 
the  rents  under  the  Court,  will  not  be  allowed 
to  plead,  to  a  sci.  fa,  upon  his  recognizance, 
that  it  was  taken  by  an  unauthorised  person. 
Wdlesley  v  MomingUm,  13  L  C.  R.  569.    (C.) 


LXXVIII.  5.  AccaunU  and  Allowances  to. 

[See  G.  O.  1843—147  to  150;  G.  O.  Jan. 
3rd  1845,  4  &  5 ;  G.  O.  May  1857—45,  46,  50, 
51.    See  Gamble's  Ch.  O.,  p.  225.] 

8.  A  judgment  creditor  filed  a  bill,  stating 
that  a  receiver,  appointed  in  a  foreclosure 
suit  instituted  by  A.,  had  nbt  perfected  his 
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recognisance,  or  accounted  in  the  office,  though  | 
he  had  been  30  years  in  receipt  of  the  rentvS ; 
that,  having  remitted  all  sums  received  to  A., 
and  having  furnished  accounts  to  him,  he 
ought  to  be  treated  as  A/s  private  agent,  and 
that  A.  ought  to  be  treated  as  mortgagee  in 
possession.  The  bill  also  prayed  an  account 
of  all  sums  which  had  come  to  the  receiver's 
hands.  Held,  that  the  Chief  Baron's  certi- 
ficate, which  was  produced,  to  that  effect,' dis- 
proved the  allegation  that  the  receiver  had 
not  perfected  his  recognizance,  and  that  there 
would  be  presumed  to  be  an  order  of  the  Court 
directing  the  receiver  to  remit  the  rents,  &c., 
to  A. ;  that  the  receiver's  never  having  filed 
accounts  was  justified  by  the  practice  of  the 
Court,  which  only  required  a  receiver  to  ac- 
count when  called  on  by  its  order ;  and  that, 
after  such  a  length  of  time,  and  under  the 
circumstances,  the  receiver's  executrix  should 
not  be  required  to  account  for  the  sums  re- 
ceived by  him;  and  that  A.  should  not  be 
treated  as  mortgagee  in  possession.  —  Armi- 
tage  v.  Forbes,  Hay.  222.    (E.E.) 

1.  A  tenant  held  lands  under  an  unstamped 
accepted  proposal,  which  rendered  him  liable 
to  pay  tithe  composition.  On  motion,  the 
Court  directed  the  receiver  over  the  landlord's 
estate,  who  was  a  minor,  to  stamp  the  pro- 
posal, and  that  the  expenses  thereof  should  be 
allowed  him  whenjpassing  his  account. — Lang- 
ley  V.  L.y  1  Dr.  &  Wal.  263.    (C.) 

2.  When  a  receiver  has  not  accounted  within 
the  proper  time,  his  fees  may,  nevertheless,  be 
allowed  to  him  upon  the  consent  of  the  par- 
ties, if  they  be  competent  to  consent;  but 
when  some  of  them  are  minors,  this  cannot  be 
done.— Z>e<Me  v.  O'Reilly,  2  Con.  &  L.  441 ;  4 
Dr.  &  War.  284.    (C.) 

3.  Pending  the  passing  of  a  receiver's  ac- 
cotlnt,  the  Remembrancer  ordered  him  to 
lodge  £500  to  the  credit  of  the  cause  within 
a  limited  time.  He  did  not.  The  account 
not  being  yet  passed,  lind  it  not  appearing 
that  such  sum  was  in  his  hands,  the  Court 
refused  to  act  upon  the  order. — Langrish  v. 
Cottenham,  2  Jo.  507.    (E.E.) 

4.  When  the  receiver  brings  an  ejectment 
under  the  order  of  the  Court,  he  will  be  al- 
lowed against  the  estate,  as  between  attorney 
and  client,  all  costs  and  expenses  necessarily 
incurred  in  bringing  an  effectual  ejectment ; 
ex.  or.,  the  expenses  incurred  by  procuring  an 
additional  stamp  to  be  affixed  to  a  lease  ;  and 
it  is  not  necessary  to  apply  to  the  Court  for 
the  purpose. — Fitzgerald  v.  F.,  5  I.  E.  B.  525. 
(E.E.) 

5.  A  consent,  the  object  of  which  is  the  al- 
lowance of  a  sum  of  money  paid  by  a  receiver 
on  account  uf  costs,  will  not  be  made  a  rule 
of  Court,  unless  signed  by  the  parties  them- 
selves as  well  as  by  their  attorneys. — Colanan 
V.  Mason,  2  I.  E.  R.  322.    (E.E.) 

6.  The  Statute  of  Limitations  is  not  plead- 
able to  set. /a.  on  a  receiver's  recognizance. 


A  recognizance  to  the  Crown  is  not  within 
the  8  G,  1,  c.  4. 

The  period  from  which  the  20  years  speci- 
fied in  that  statute  are  to  be  reckoned,  is  the 
issuing  of  the  writ,  not  the  day  upon  which  it 
bears  teste,— Reg,  v.  Bayly,  4  I.  E.  B.  142 ;  1 
Dr.  &  War.  213.    (C.) 

7.  When  a  receiver  has  failed  to  pass  his 
account  within  the  time  prescribed  by  the 
148th  G.  O.  the  Court  v/ill  not  make  a  con- 
sent of  all  the  parties  to  allow  him  his  pound- 
age and  costs  of  accounting,  a  rule  of  Court. 
—Overend  v.  O.,  6  I.  E.  R.  887.    (R.) 

8.  A  receiver,  by  leave  of  the  Court,  brought 
an  ejectment.  The  deft,  filed  a  bill  in  Equity 
to  restrain  the  the  proceedings  in  that  action. 
Held,  that  the  receiver  was  not  entitled  to  the 
costs  of  defending  that  suit,  without  obtaining 
leave  of  the  Court  to  do  80,-Conyers  v.  Crosbie, 
61.  E.  R.657.    (E.E.) 

9.  When  a  receiver  neglects  to  lodge  the 
balance  due  on  foot  of  his  account  within  the 
time  directed  by  the  147th  G.  O.  the  poundage 
which  he  is  to  be  disallowed  on  passing  his 
next  account  is  to  be  the  poundage  on  this 
last,  and  not  on  the  preceding  account,  the 
balance  of  which  he  has  neglected  to  lodge. — 
MaxweU  v.  Boate,  7  I.  E.  R.  281.    (R.) 

10.  When  a  receiver,  by  delaying  to  pass  his 
account  for  a  short  time  beyond  the  year,  was 
enabled  to  collect  and  bring  into  Court  an 
additional  gale  of  rent,  the  Court  allowed  him 
his  poundage  and  costs. — Floods, Aldboromgh, 
8  I.  E.  R  103.    CR) 

11.  A  third  person's  application,  that  a 
receiver  shoald  pass  his  accounts,  and  that 
applicant  have  liberty  to  attend,  refused. — 
Cotbum  V.  Cooper,  8  I.  E.  R.  610.    (E.E.) 

12.  If  a  receiver  suffer  costs  to  accrue, 
which  ought  to  have  been  prevented,  he  will 
be  made  to  pay  them. — Cooke  v.  Sharnuxn,  8 1. 
E.  R515.    (E.K) 

13.  Application  for  receiver's  costs  of  let- 
ting, being  unnecessary,  refused  with  costs. — 
Payne  v.  Lamb,  8  I.  E.  R.  517.     (E.E.; 

14.  The  rule  that  where  a  receiver  is  a 
party  to  a  cause,  be  shall  not  have  his  pound- 
age, applies  only  to  the  cases  of  trustees,  ex- 
ecutors, owners,*  and  heirs-at-law.  Except  in 
those  cases  the  receiver  is  entitled  to  pound- 
age, unless  the  order  of  appointment  provides 
that  he  shall  not  have  it. 

A  deft,  entitled  to  a  reversionary  interest, 
being  appointed  receiver  without  any  such 
provision,  is  entitled  to  his  poundage. — Sevan 
V.  White,  8  I.  E.  R.  675.    (R.) 

16.  Rents  not  received  until  after  the  exten- 
sion of  a  receiver,  though  due  before,  belong 
to  the  prior  creditor,  whether  the  contest 
be  between  claimants  under  different  causes, 
or  between  the  parties  to  a  suit  and  a  judg- 
ment creditor  who  has  proceeded  by  petition 
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under  the  Judgment  Acts,  or  between  two 
judgment  creditors  one  appointing  and  the 
other  extending  the  receiver  under  these 
Acts. 

Arrears  of  rent  due  at  the  time  a  receiver 
is  appointed  under  the  Judgment  Acts,  but 
received  after,  belong  to  the  judgment  cre- 
ditor.—-4W»o«  V.  Strattvn,  9  I.  E.  R.  233.    (C.) 

1.  On  appeals  respecting  receivers*  accounts 
it  is  the  practice  in  this  country  to  entertain 
objections  to  the  amount  of  the  items,  though 
the  Master  may  have  adopted  no  erroneous 
principle. — Beytagh  v.  Concannoiu,  10  I.  E.  R, 
351.     (C.) 

2.  When  the  receiver,  at  the  instance  of  the 
parties  and  to  save  them  expense,  did  not  pass 
his  account  within  the  time  limited  by  the 
148th  Order,  the  Court,  on  motion,  allowed 
him  poundage. — Purctll  v.  Woodley^  10  I.  E.  R. 
422.     (R.) 

8.  Rents  received  by  a  receiver  after  the 
gale  day  next  suceeding  the  lodgment  of  the 
three-fourths  of  the  purchase-money  by  a  pur- 
chaser of  lands  under  a  decree,  are  applicable 
— first  to  the  payment  of  solvent  arrears,  and  ! 
then  to  the  rent  due  to  the  purchaser,  whether 
or  not  he  has  gone  into  possession,  or  the 
purchase  deed  has  been  executed. 

Lee  V.  Aloorhead,  2  Mol.  509,  and  Hargrove 
v.  Holland,  5  I.  E.  R  1G9,  overruled. 

Practice  in  framing  objections  to  the  Mas- 
ter's report  allocating  rents  so  received.  — 
Doorley  v.  Power,  11  I.  E.  R.  577.     (R.) 

4.  A  mortgagee  having  obtained  a  condi- 
tional order  for  a  receiver  under  the  Mort- 
gage Act,  payments  were  made  on  account  of 
interest,  and  a  receiver  was  appointed  by  a 
judgment  creditor.  A  petition  being  pre- 
sented bv  the  mortgagee,  the  conditional  order 
was  maae  absolute,  and  the  receiver  extended 
to  the  mortgage,  in  chamber.  On  an  affidavit 
stating  the  intermediate  payments,  the  order 
was  set  aside. 

A  judgment  creditor  having  a  receiver  is 
not  entitled  to  notice  of  a  petition  by  a  mort- 
gagee to  extend  him  to  the  mortgage.  — 
Goldsmidt  y.  Lord  Glengall,  11  I.  E.  R.  608. 
(C.) 

5.  A  receiver's  account  was  not  passed 
within  the  time  time  limited  by  the  G.  O.  The 
Master  therefore  disallowed  his  fees  and  costs. 
Motion,  upon  consent,  that  the  Master  be  at 
liberty  to  allow  the  receiver  his  fees  and  costs. 
Hdd,  that  the  consent  was  irregular ;  and  the 
Court  refused  to  act  upon  it. 

Their  solicitors'  neglect  often  causes  re- 
ceivers to  lose  their  poundage.  To  check  that 
course,  this  Court  will  uniformly  disallow  the 
costs,  upon  applications  to  allow  the  receiver 
his  poundage,  even  when  the  Master,  if  per- 
mitted, allows  the  poundage.  —  Bessonet  y. 
Waller,  1  I.  Jur.  150.    (R) 

6.  The  Court  will  not  make  an  order  that 
the  receiver  be  at  liberty  to  account  but  once 
in  each  five  years,  for  the  purpose  of  avoid- 


ing expense ;  the  property  producing  bat  £10 
per  annum. — Darley  v.  Huntery  1 1.  Jur.  194. 

(B.) 

7.  Motion  to  allow  the  receiver  his  pound- 
age, his  account  not  having  been  passed  within 
the  time  limited  by  the  148th  G.  O.  Poundage 
allowed  ;  costs  not  given. — Lawacn  t.  Griffin^  I 
I.  Jur.  225.    (R.) 

8.  The  conditional  order  for  the  appoint- 
ment of  a  receiver  In  Chancery,  is  sufficient  to 
render  every  party  to  the  cause  or  matter,  in- 
terfering with  the  rents,  guilty  of  contempt. 
^DelacheroU  v.  Wrixon,  2  I.  Jur.  89.     (C.) 

9.  A  receiver  claimed  £49  over  and  above 
his  fees,  for  money  paid  to  a  clerk.  An  order 
of  reference  was  made  to  the  Remembrancer, 
who  allowed  £5  of  this  sum.  The  Court,  on 
motion,  ordered  that  the  receiver  should  be 
paid  the  costs  of  the  reference,  the  costs  of 
the  motion  on  which  it  was  founded,  and  the 
costs  of  the  application. — The  Q;aeen  v.  Primj 
2  I.  Jur.  252.     CE-E-) 

10.  When  a  receiver  allows  an  inheritor,  to 
whom  a  surplus  is  payable,  and  who  is  tenant 
to  a  part  of  the  lands,  to  retain  his  rent,  with- 
out an  order  for  so  doing  ;  is  charged  by  the 
Master  with  the  amount ;  and  is  subseouentlj 
discharged  from  the  office  of  receiver ;  he  may 
be  allowed  credit  for  this  amount  on  passing 
his  final  account ;  and  will  be  entitled  to  have 
notice  of  all  payments  by  the  new  receiver. — 
Gibson  V.  WilU,  6  I.  Jur.  163.    (R) 

11.  The  notice  of  a  distress  made  by  a  re- 
ceiver did  not  contain  all  the  particulars 
required  by  the  statute.  The  tenants  reple- 
vied. The  Court,  on  payment  to  the  tenants 
of  all  their  costs,  stayed  the  replevin  proceed- 
ings. The  receiver  was  given  credit  for  this 
amount  out  of  the  estate,  but  had  to  abide  his 
own  costs  of  the  motion. — Graves  v.  (»,,  5  I. 
Jur.  809.    (R) 

12.  A  receiver  appointed  over  a  renewable 
leasehold,  subject  to  a  heavy  head  rent,  and 
to  the  payment  of  tithe  rentcharge,  will  be 
required  to  pay  the  rentcharge  in  priority  to 
the  head  rent. — Madden  v.  WiUony  6  I.  Jur. 
129.     (R) 

13.  If  lands  are  let  under  the  Court,  and  tlie 
tenant  refuses  to  take  them,  and  a  condi- 
tional order  for  an  attachment  is  granted 
against  him,  but  before  it  is  served  or  made 
absolute,  the  lands  are  re-let  under  the  direc- 
tion of  the  Master;  the  conditional  order 
cannot  be  made  absolute,  nor  can  the  tenant 
be  directed  to  compensate  the  estate. 

Lands  were  set  up  by  the  Court  to  be  let. 
A«  was  declared  tenant,  but  refused  to  exe- 
cute the  leases.  The  Lord  Chancellor  granted 
a  conditional  order  against  him  on  the  1st 
April,  for  an  attachment  for  the  contempt. 
Ue  escaped  to  England,  and  it  was  not  served 
until  the  3rd  May.  The  lands,  by  direction 
of  the  Master,  had  been  re-let  on  the  27tii 
May.  The  receiver  presented  a  petition  to 
the  Chancellor,  and  obtained,  on  the  25th 
July,  a  conditional  order  for  an  attachment, 
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or  liberty  to  accept  X20  and  costs  as  compen- 
sation to  the  estate.  A.  then  presented  a 
petition  to  set  aside  the  conditional  order  of 
the  25th  July.  Held,  that  the  cause  shown 
against  the  conditional  order  was  good,  and 
that  it  could  not  be  made  absolute ;  that  A. 
could  not  be  compelled  to  compensate  the 
estate  after  the  lands  were  re-let. 

The  receiver  was  declared  entitled  to  costs 
of  the  conditional  order,  and  proceedings 
thereunder.  A.,  by  consent,  was  directed  to 
pay  a  sum  on  account  of  the  receiyer*s  costs. 
— In  re  FilgaU  a  minor,  6  I.  Jur.  181.    (R.) 

1.  The  Court  will  not  grant  an  order  on  a 
receirer  to  pay  the  several  parties  appointing 
and  extending  him  according  to  their  priori- 
ties generally. 

The  proper  course  is,  to  have  an  affidavit 
and  a  schedule  setting  out  the  priorities  of 
the  parties,  and  then  to  move  to  pay  accord- 
ing to  the  priorities  therein  stated. — WiUon 
T.  Hoare,  6  I.  Jur.  174.    (R.) 


LXXym.  6.  Discharge  and  Removal  of 

Receiver, 

2.  A  prior  creditor,  who  has  obtained  a 
receiver  in  a  Ch.  suit  to  which  a  puisne  cre- 
ditor is  a  party,  is  not  entitled  to  remove  a 
receiver  appointed  by  this  Court  over  the 
same  lands  in  the  suit  of  that  puisne  creditor, 
though  the  prior  creditor  be  not  a  party  to 
that  suit;  the  receiver  of  this  Court  having 
served  the  tenants  with  the  order  to  pay  their 
rents  before  the  receiver  of  the  Court  of  Ch. 
did  so. 

Semble — At  the  prior  creditor's  desire,  this 
Court  will  direct  the  puisne  creditor  to  make 
him  a  party  to  the  suit. 

But,  clearly,  this  Court  will  not  remove  its 
receiver  under  the  before-mentioned  circum- 
stances, when  it  appears  that  the  receiver  of 
the  Court  of  Ch.  has  been  coUusively  ap- 
pointed to  obstruct  the  puisne  creditor  in 
asserting  his  rights. — Barry  t,  jB.,  H.  &  J.  508. 
(E.E.) 

8.  The  Court  will  not  vacate  a  receiver's 
recognizance  at  the  time  of  his  discharge, 
even  on  consent  of  aU  parties.  —  Fitzgerald 
V.  ^ifl;  2  I.  E.  R.  398.    (KE.) 

4.  A  motion  to  vacate  the  recognizance,  at 
the  time  when  the  receiver  applies  to  be  dis- 
charged, is  premature. — UArcy  v.  Sherry  ff 
Co/Zan,  2  I.  Ei.  R.  411.    (E.E.) 

5«  The  receiver  passed  his  final  account  in 
1829,  when  there  was  a  small  sum  due  to  him. 
The  purchaser  under  the  decree  in  the  cause 
was  put  into  possession  the  same  vear.  The 
receiver  had  not  received  any  of  the  rents 
since  his  last  account.  The  Court  granted 
an  order  to  vacate  the  receiver's  recognizance, 
although  the  receiver  had  not  been  formally 
discharged.  The  injunction  to  put  the  pur- 
chaser into  possession  amounts  to  a  discharge 
of  the  receiver.— ilmm.,  2  I.  E.  R.  416.  (E.E.) 

6.  In  1828,  a  judgment  on  warrant  of  attor- 
ney was  entered  up  against  a  trader.    On  8rd 


March  1841,  a  conditional  order  was  obtained 
against  him  under  the  5  &  6  TF.  4,  c.  55, 
which  was  made  absolute  on  the  8rd  April. 
On  the  17th  May,  a  commission  of  bankruptcy 
issued  against  respondent.    Some  of  th^  sim- 

Ele  contract  creditors,  who  proved  thereunder, 
ad  been  such  before  the  8  &  4  Ftc,  c.  105, 
came  into  operation.  The  respondent's  as- 
signee movea  to  remove  the  receiver.  Hekl, 
that  the  absolute  order  was  that  meant  by 
the  5  &  6  W,  4,  c.  55,  s.  87 ;  and  that,  since 
petitioner  came  within  the  provisoes  in  the 
8  &  4  Vic,  c.  105,  s.  22,  the  receiver  should 
be  discharged. — Burt  v.  Bernard,  4  I.  E.  R. 
328  ;  Fl.  &  K.  414.  (R.)— (Affd.:  5  I.  E.  R. 
425 ;  8  Dr.  &  War.  464 ;  2  Con.  &  L.  261.  (C.)] 

7.  When  the  estate  expires  over  which  a 
receiver  has  been  appointed,  the  reversioner 
or  remainderman  may  enter,  notwithstanding 
the  continuance  of  the  receiver,  and  is  not  to  be 
considered  as  committing  any  contempt  by  so 
doing.  If,  under  such  circumstances,  an  ap- 
plication be  made  to  remove  a  receiver,  or  for 
leave  to  enter  into  possession,  the  cost  must 
fall  on  the  applicant.  On  the  other  hand,  if 
any  attempt  be  made  to  attach  the  reversioner 
or  remainderman  for  interfering  with  the 
possession  of  the  receiver,  the  costs  which  he 
may  thereby  be  put  to  will  be  awarded  to  him. 
—Britton  v.  M'lkmeU,  5  I.  E.  R.  275.    (R.) 

8.  Upon  the  death  of  A,  a  debtor,  over 
whose  freehold  estate  a  receiver  had  been 
appointed  on  a  judgment  creditor's  petition, 
under  the  5  &  6  ^.  4,  c.  55,  his  eldest  son,  J., 
alleging  that  by  virtue  of  articles  prior  to  the 
judgment,  and  subsequent  settlement  accord- 
ing to  the  articles,  his  father  was  only  tenant 
for  life,  and  that  he  was  entitled  as  tenant  in 
tail,  applied  for  the  removal  of  the  receiver. 
The  Court  declined  to  make  any  rule  upon 
the  motion.  Afterwards  the  judgment  credi- 
tor, insisting  that  the  estate  liable  to  the 
judgments  was  not  determined  by  A's  death, 
applied,  under  the  d2nd  sec.  of  the  Act,  to 
continue  the  proceedings.  That  motion  was 
refused  with  costs,  having  been  resisted  by  J., 
of  whose  title  (before  stated)  prima  fade  evi- 
dence was  produced,  and  not  rebuttedf. — Kenny 
V.  C/brifce,  5  I.  E.  R.  280.    (R.) 

9.  A  judgment  creditor  of  a  tenant  for  life 
presented  a  petition,  and  obtained  an  order 
to  appoint  a  receiver.  Subsequently  the 
trustee  of  the  settlement  filed  a  bUl  in  Ch. 
against  the  tenant  for  life,  the  infant  tenant 
in  tail,  and  the  petitioner,  alleging  that  there 
were  incumbrances  affecting  the  inheritance 
prior  to  the  judgment  of  the  petitioner,  and 
that  the  rents  were  insufficient  to  keep  down 
the  interest  on  them,  and  prayed  for  the  ap- 
pointment of  a  receiver,  and  that  he  mignt 
De  ordered  to  keep  down  the  interest.  A  re- 
ceiver having  been  appointed  in  that  suit,  the 
ptf .  in  it  applied  to  nave  the  receiver  of  this 
Court  removed.  Held,  that  the  right,  if  it  exist- 
ed, to  remove  the  receiver  first  appointed,  was 
a  right  which  belonged  to  a  prior  creditor ; 
and  that  the  ptf.  was  not  in  that  situation. — 
Burke  V.  Broume,  6  I.  E.  B.  218.    (E.E.) 
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1.  When  an  ignorant  person  haa  been  in- 
dnced  by  the  miirepresentations  of  the  ptf. 
to  consent  to  act  as  receirer,  and  been  accord- 
ingly appointed,  bat  afterwards,  on  discotrer- 
ing  the  nature  of  the  office,  refuses  to  enter 
into  the  recognixance,  the  Court  will  not 
make  him  pay  the  costs  of  his  removal  and  of 
the  new  order  of  reference. — Hunter  t.  Pring, 
8  I.  E.  B.  102.    (R.) 

2.  When,  by  appointment  of  different  re- 
ceivers over  distinct  portions  of  def t.'s  estates, 
the  whole  is  extended,  the  Court  will  remove 
all  the  receivers  except  one,  who  will  be 
retained  for  the  benefit  of  all  parties. — Kellif 
T.  RutUdge,  8  I.  E.  R.  228.  (R.) 

8.  A  receiver,  not  having  passed  his  ac- 
count, was  attached  and  subsequently  dis- 
charged, and  a  new  receiver  appointed.  Held, 
that  the  first  receiver's  sureties  were  liable 
under  the  recognizance,  to  the  costs  of  the 
attachment,  and  to  all  costs  of  discharging 
the  defaulting  receiver,  and  apDointlog  the 
new  one. — Maunseli  v.  Egan^  8  I.  E.  R.  372. 

R.)— [Affd.:  9  I.  E.  R  283  ;  8  Jon.  &  L.  251. 

C.)] 

4.  A  motion  to  discharge  a  receiver  over 
premises  in  which  the  respondent's  interest 
nad  expired,  must  be  on  notice  to  the  respon- 
dent .-A/bAnston  y.  Ilendersoriy  8  I.  E.  R.  521. 
(E.E.) 

5.  A  receiver  who  had  passed  his  final 
account,  and  paid  the  balance  found  against 
him,  and  who  had  been  acting  for  thirty 
years,  discharged  without  paying  the  costs  of 
his  removal,  or  of  the  appointment  of  a  new 
receiver. — Cox  v.  M'Namarcu,  II  I.  £.  R.  356. 
(R.) 

6.  A  mortgagee  having  obtained  a  condi- 
tional order  for  a  receiver  under  the  Mortgage 
Act,  payments  were  made  on  account  of  inte- 
rest, and  a  receiver  was  appointed  by  a  judg- 
ment creditor.  A  petition  being  presented 
by  the  mortgagee,  the  condltionaT  order  was 
made  absolute ;  and  the  receiver  extended  to 
the  mortgage,  in  chamber.  On  an  affidavit 
stating  the  intermediate  payments,  the  order 
was  set  aside. 

A  judgment  creditor  having  a  receiver  is 
not  entitled  to  notice  of  a  petition  by  a  mort- 
gagee to  extend  him  to  the  mortgage. — Gold- 
mntdt  V.  Lord  GlengaO,  II  I.  E.  R.  608.  (C.) 

7.  On  the  5th  Feb.  the  Court  of  Exch. 
referred  it  to  the  Remembrancer  to  appoint 
a  receiver  over  lands.  On  the  30th  June  fol- 
lowing, this  Court  ordered  a  receiver  over  the 
same  lands  to  be  appointed.  Motion  to  dis- 
charge the  receiver  in  this  Court.  Order  for 
his  appointment  set  aside,  as  the  Court  had 
not  been  informed  of  the  order  made  by  the 
Court  of  Exch. — Bryan  v.  Richardson,  1 1.  Jur. 
298.  (R.) 

8.  A  receiver  who  has  acted  meritoriously, 
and,  from  ill  health,  is  no  longer  capable  of 
discharging  his  duties,  will  be  discharged 
without  being  compelled  to  pay  the  costs  of 
his  removal. — Constabh  v.  C,  2  I.  Jur.  141. 
(R.) 


9.  When  a  prior  order  of  reference  has 
been  obtained  in  the  Exchequer  for  appoint- 
ment of  a  receiver,  the  Court  will  discharge 
such  order,  when  in  the  meantime  a  receiver 
has  been  appointed  by  the  Court  of  Cb.,  not- 
withstanding that  the  receiver  of  the  Court 
of  Ch.  appears  to  have  been  appointed  collu- 
slvely.— X>«/m<^  y.  Waller,  2  L  Jur.  229.  (E^.) 

10.  A  receiver  passed  his  final  acconnt,  and, 
without  having  been  discharged,  moved  to 
vacate  the  recognizances  of  himself  and  his 
sureties. 

The  purchaser  had  gone  into  possession. 

The  Court  refused  the  motion,  but  dis- 
charged the  receiver. — Fitzgerald  y.  Johmtom, 
2  I.  Jur.  252.  (EJE.) 

n.  The  Court  of  Ch.  will  not  discbarge  a 
receiver  acting  under  its  decree,  upon  the 
application  of  a  purchaser  claiming  the  lands 
over  which  the  receiver  has  been  appointed ; 
but  will  send  the  parties  to  a  Court  of  Law  to 
determine  the  legal  right  under  a  conveyance 
from  the  I.  E.  Commissioners,  which  makes  no 
mention  of  the  receiver  being  in  possession. 

5«m6/e— There  is  nothing  in  the  12  &  18 
Vic,  c.  77,  to  interfere  with  the  jurisdiction 
of  the  Court  of  Ch.  in  considering  any  ques- 
tion affecting  such  conveyance,  on  the  ground 
of  fraud,  or  notice,  or  any  other  equitable 
ground  of  relief. — Locke  v.  Aihe,  4 1.  Jur.  180. 

12.  The  Court  under  special  circumstances, 
discharged  a  defaulting  receiver,  who  was  In 
custody  under  an  attachment  for  not  account- 
ing (when  his  sureties  had  passed  his  account, 
and  paid  the  balance  due  on  foot  thereof),  on 
the  receiver's  undertaking  to  pay  the  ptf.  the 
costs  incurred  by  him  in  suing  out  the  attach- 
ment, and  the  costs  of  his  own  removal,  the 
ptf.  not  requiring  payment  of  those  costs 
before  the  discharge  of  the  receiver;  but 
without  prejudice  to  the  liability  of  the  sure- 
ties.— Johnson  v.  Tottenham,  5  I.  Jur.  15.  (R.) 

18.  A  notice  of  motion  to  discharge  a  re- 
ceiver for  misconduct,  should  state  the  grounds 
on  which  his  discharge  Is  sought.  If  It  con- 
cerns items  in  his  account,  the  items  objected 
to  should  be  mentioned  ;  if  for  any  other  par- 
ticular acts,  they  should  be  staled  in  the 
notice.  When  this  is  not  done,  the  party  ap- 
plying to  discharge  the  receiver  will  not  get 
the  costs  of  his  motion,  though  the  receiver 
be  discharged.  The  more  direct  mode  is  to 
get  a  certificate  from  the  Master,  stating  the 
propriety  of  discharging  him,  as  the  M.  R. 
always  acts  on  such  a  certificate. — Gibson  v. 
WiUs,  5  I.  Jur.  163.  (R.) 

14.  When  lands  are  let  in  Ch.  for  seven 
years  pending  the  cause,  and  are  sold  in  the 
1.  E.  Court,  the  tenancy  does  not  determine 
till  the  receiver  has  been  discharged  by  the 
side-bar  order. 

The  gale  days  in  the  lease  from  the  Court 
were  the  1st  of  Feb.  and  the  1st  of  August; 
the  sale  was  on  the  6th  of  July,  and  the  con- 
veyance to  the  purchaser  was  made  on  the 
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26th  of  July.  An  agreement  was  then  made 
between  him  and  the  tenant  to  commence  a 
new  tenancy  from  the  6th  of  July.  The  re- 
ceiver was  discharged  on  the  28th  of  Jnlji 
but  having  previously  received  from  the  tenant 
the  portion  of  the  gale  np  to  the  6th  of  July, 
he  was  directed  to  pay  this  amount  over  to 
the  purchaser. —  Wvbranta  v.  W^  7  I.  Jur. 
827.  (R.) 

'1.  A  consent  that  a  receiver  be  discharged 
must  be  signed  by  the  receiver*s  solicitor. — 
Moffett  V.  Mutledge,  2  I.  Jur.  N.  8.  74.  (R.) 

2.  Order  to  discharge  a  receiver  who  had 
compromised  with  his  creditors  in  the  Court 
of  Bankruptcy. — EUardy.  Cooper.  17  I.  C.  R. 
161.  (R.) 


LXXVin.    7.    Receiver  ;    as  respects  Rents^ 
Lands,  and  Tenants  under  the  Court, 

[As  to  who  are  entitled  to  rents  brought  in 
by  a  receiver,  see  Ixterhediate  Profits.] 

a.  Generality :  respecting  Letting,  Abate- 

ment  to  Tenants,  ^. 

b.  Attachment,  Distress,  (fc. 


LXXVill.  7.  a.  Generally:  respecting  Letting, 
Abatement,  ffc,  to  Tenants, 

ISee  G.  O.  of  1843, 145  to  160:  G.  O.  of  Jan. 
1846  ;  8  &  4  G.  O.  Jan.  1850 ;  G.  O.  of  1861, 
46  to  61 ;  G.  O.  of  1867,  30,  81,  85,  86,  42,  43, 
44.    See  Gamble's  Ch.  O.,  pp.  200-220.] 

3.  A  distraining  order  against  tenants  will 
not  be  granted  after  attachments  have  been 
found  fruitless,  except  upon  the  terms  that 
the  costs  shall  not  be  a  charge  on  the  estate. — 
Ryder  v.  Dickson,  Hayes,  86.    (E.E.) 

4.  The  motion  for  a  conditional  order  for 
an  attachment  against  tenants  for  non-pay- 
ment of  rent  to  a  receiver  is  a  side-bar  rule ; 
but  the  affidavit  for  the  motion  should  state 
the  time  of  the  demand  and  refusal. — Locke  v. 
Evans,  Hay.  &  J.  801.    (E.E.) 

5.  The  Court  will  not  order  the  receiver  to 
pay  the  inheritor's  attorney  the  expenses  in- 
curred by  him,  without  the  Court's  authority, 
in  legal  proceeding  respecting  the  lands. — 
Dudgeon  v.  Bowtn,  Hay  &  J.  717.    CE.E.) 

6.  The  Court  will  not  set  up  lands  to  be  let 
subject  to  the  interests  of  the  tenants  resident 
thereon. — Anon,,  2  Jon.  680.    (E.E.) 

7.  A  reference  touching  the  propriety  of 
abating  the  tenants'  rents,  and  forgiving  their 
arrears,  &c.,  was  refused  when  the  application 
was  made  by  the  receiver  alone ;  but  was 
afterwards  granted,  upon  the  concurrence  of 
the  parties.— ^vaitj  v.   Taylor,  S.  &  Sc.  681. 

8.  A  reference  to  determine  whether  a  re- 
ceiver over  impropriate  tithes  should  proceed 


against  the  defaulters  by  bill  in  equity  or 
otherwise,  was  granted  upon  the  receiver's 
motion ;  the  ptf.  concurring. 

A  receiver's  duty  is,  to  collect  the  rents, 
but  not  to  assume  the  management  of  the 
cause. — Callaghan  v.  Reardon,  S.  &  Sc  682. 
(R.)— [See  Callaghan  v.  Reardon,  1  Cr.  &  Dix, 
Notes  of  Cas.  281.    (R.)] 

9.  A  reference,  whether  any  sum  should  be 
expended  in  repairing  premises  held  under 
Jthe  Court,  was  refused ;  because  ortmayacte  a 
tenant  is  bound  to  repair  the  demised  pre- 
mises, and  the  motion  was  a  voluntary  appli- 
cation on  the  receiver's  part. — Duke  of  Dorset 
v.  Crosbie,  S.  &  Sc.  683.    (R.) 

10.  An  order,  that  tenants  of  a  minor  should 
have  liberty  to  execute  a  surrender,  was  grant- 
ed upon  the  receiver's  motion  made  by  the 
Master's  direction ;  it  being  plainly  for  the 
minor's  benefit  that  a  surrender  should  be  ac- 
cepted; but  his  guardian's  concurrence  was 
required.— i>ai;i*  v.  Cotter,  S.  &  Sc.  685.    (R) 

11.  A  motion  by  a  tenant,  holding  at  an  ex- 
orbitant rent,  for  an  abatement,  was  refused, 
with  costs,  thoush  not  opposed  by  the  parties 
in  the  cause. — Maguire  v.  Richards. -S,  &  Sc. 
690.    (R) 

12.  A  motion  by  a  tenant  under  the  Court 
for  a  sum  towards  building  a  new  house  on 
the  demised  lands  was  refused;  the  tenant 
being  bound  by  his  lease  and  recognizance  to 
pay  his  rent,  and  keep  the  old  house  in  repair. 
—Palmer  v.  Newport,  S.  &  Sc.  691.    (R) 

18.  A  motion  by  sureties  of  a  tenant  under 
the  Court  to  reduce  his  rent  was  granted, 
under  the  circumstances,  upon  the  terms  of 
all  arrears  due  being  paid :  the  receiver  and 
the  interested  parties  consenting. — M^Evoy  v. 
M'E,,  S.  &  Sc,  699.    (R) 

14.  Rents,  accrued  since  bill  filed,  and  re- 
ceived by  the  receiver  in  another  cause,  are 
not  bygone  rents ;  and,  when  the  receiver  is 
extended,'  they  will  be  transferred  to  the  cre- 
dit of  a  suit  by  a  prior  incumbrancer,  all 
parties  being  before  the  Court. — Bland  v 
Goold,  1 1.  E.  R  6.    (C.) 

16.  After  the  receiver's  discharge,  the  Court 
will  not  retain  a  reference  touching  arrears  of 
rent.  But  when,  because  of  a  dispute  between 
the  tenants  and  the  receiver,  the  tenants  ob- 
tained a  reference  to  enquire  and  repoVt  what 
rent  was  due;  and,  pending  the  reference, 
ptfs.  and  defts.,  by  consent,  obtained  the  re- 
ceiver's discharge,  which  determined  the  refer- 
ence ;  the  Court  ordered  the  ptfs.  and  defts. 
to  pay  the  tenants  the  costs  of  the  order  of 
reference,  and  of  all  proceedings  had  there- 
under.—^u/cAint  V.  H,,  1 1.  E.  R  878.    (R) 

16.  When  the  respondent,  in  a  petition  mat- 
ter, under  6  &  6  fr .  4,  c.  66,  held  under  a  lease 
containing  a  non-alienation  clause,  the  Court 
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directed  the  recelrer  to  manaffe  the  lands 
himMtU.—Rogera  t.  Batmanj  m.  &  K.  482. 

(R) 

1.  When  timber  trees  had  been  blown  down 
npon  a  mortgaged  estate,  oyer  which  a  recoirer 
bad  been  appointed  in  a  foreclosure  caose,  the 
Court  directed  the  receirer  to  sell  them  to  the 
best  advantage,  and  to  keep  a  separate  account 
of  the  produce  of  the  sale;  with  liberty  to  the 
parties  to  apply  at  any  future  time  as  they 
should  be  adrised. — Cro/U  r.  Poe,  Jones  &  C. 
198.    (E.E.) 

2.  The  head  landlord  applied  for  liberty  to 
bring  an  ejectment  against  a  tenant  orer 
whose  interest  a  receiver  had  been  appointed. 
It  was  ordered  that  he  should  be  at  liberty  to 
eject  if  the  receiver  did  not  pay  him  the  head 
rent  before  a  month  elapsed.  The  costs  of  the 
motion  to  be  paid  by  the  receiver  if  he  should 

Say  the  rent,  without  prejudice  to  his  being 
isaUowed  tliem  if  the  motion  was  made  ne- 
cessary by  his  misconduct  in  not  (paring  the 
head  rent.— i^voiis  t.  Norcottj  Long,  i  T.  880. 
(E.E.) 

8.  A  house  and  lands  were  let  at  an  annual 
rent  of  X418,  for  seven  years  pending  the  cause, 
to  A.,  upon  whose  motion  they  were  set  up 
again,  without  prejudice  to  the  question  of 
compensation  ;  and  re-let  at  £306. 16s.  a-year. 
The  Court  referred  it  to  the  Master  to  ascer- 
tain what  compensation  A.  should  make. 
Upon  the  Master's  report,  assessing  the  com- 
pensation at  £S5  a-year,  daring  the  term,  the 
Court  ordered  A.  to  enter  into  a  recognizance 
in  the  sum  of  XI 50,  to  pay  the  receiver  £35 
per  annum  in  half-yearly  gales ;  and  ordered 
A.  to  pay  the  costs.— Cox  v.  C^  2  I.  E.  B.  160, 
note,    (B.) 

4.  The  Court  deals  with  its  tenants  as 
tenants  at  wilL  When  a  tenant  has  been  let 
into  possession  under  the  Court  for  seven 
years,  or  pending  the  cause,  the  Court  will  not 
grant  an  injunction  to  dispossess  him,  without 
an  affidavit  as  to  the  state  of  his  crops.— 
O'ConneU  v.  0' CallagKan,l,ong,  &  T.  157 ;  8  I. 
E.  R  199.    (E.E.; 

6.  Where  lands,  let  under  the  Court  for 
seven  years,  pending  the  cause,  are  sold  under 
the  decree,  and  the  tenancy  is  determined 
before  the  expiration  of  the  term,  the  pur- 
chaser having  notice  of  the  tenancy  at  the 
time  of  the  sale,  and  going  into  possession,  is 
not  entitled  to  the  crops  sown  by  the  late 
tenant,  and  growing  on  the  lands.  The  late 
tenant  is  entitled  to  emblements,  and  his  right 
is  not  affected  by  the  custom  of  the  country 
as  to  the  outgoing  tenant's  right  after  the  ex- 
piration of  his  lease. — Creed  y»  C,  8  I.  E.  B. 
207.    CR-) 

6.  A  tenant  under  a  letting  made  by  the  Court 
for  seven  years  pending  the  cause,  who  has 
been  put  out  of  possession,  by  the  injunction 
of  the  purchaser,  in  the  interval  between  two 
gale  days,  is  bound  to  pay  rent  for  the  period 
he  continued  in  occupation  after  the  last  gale 


day.  It  will  be  referred  to  the  Remembrancer 
to  ascertain  what  is  the  amount  of  auch  rent, 
having  regard  to  the  season  of  the  year  when 
the  broken  gale  occurred,  and  the  nature  of  the 
demised  premises. — Jamemm  v.  Farrer^  3  L  £. 
B.518.    (E.E.) 

7.  Lands  were  let  under  the  Court  for  leren 
years,  pending  the  matter  of  a  judgment  credi- 
tor's petition.  Before  the  expiration  of  the 
seven  years  the  lands  were  sold  out  of  Court, 
with  the  consent  of  the  petitioners,  to  pay 
their  demands,  and  the  tenant  g^ve  op  posses- 
sion to  the  purchaser.  Held,  that  he  was 
bound  to  pay  rent  for  the  time  he  continued 
in  possession  from  the  last  gale  day  to  the  day 
when  he  gave  up  possession  to  the  purchaser. 
— JodboM  V.  y.,  5  I.  E.  R  591.    (E^) 

8.  It  is  not  necessary  to  serve  an  inheritor 
with  an  order  to  furnish  a  rental,  personally. 
— IFo^Hfu  v.  X^^  5  L  £.  R  244.    (£.£.) 

9.  The  sureties  of  a  tenant  under  the  Conrt 
can  have  no  greater  claim  to  relief  from  a 
letting  alleged  to  be  at  an  over-value,  than 
the  tenant  nimself  would  have.  SembU — ^If 
the  tenant  would  be  entitled  to  relief,  so  would 
the  sureties.— /a  re  Lansfordty  6  L  £.  R.  898. 
(C.) 

10.  When  sequestrators  seized,  under  the 
writ,  the  issues  and  profits  of  the  lands  before 
the  second  gale  of  rent  became  due  to  the 
head  landlord,  but  the  two  gales  were  due 
before  accounting — Held,  that  the  landlord 
was  entitled  in  the  first  instance  to  the  two 
gales  out  of  the  funds. — Stafford  v.  S.,  7  L  E. 
R197.    (R) 

11.  A  motion  to  set  aside  a  letting  made  in  a 
cause  or  matter  should  not  be  made  bj  the 
receiver,  and  the  Court  will  refuse  such  motion 
by  the  receiver,  with  costs. — Richards  v.  Goold^ 
7LE.  B.209.    (R) 

12.  The  declaration  by  the  Master,  of  the 
tenant,  at  the  bidding  for  lands,  is  not  con- 
clusive; the  letting  may  be  set  aside  bj  the 
Court. 

It  is  the  duty  of  the  Master  to  declare  the 
highest  solvent  bidder,  unless  he  is  objection- 
able on  some  grounds  of  disqualification  or 
misconduct 

When  the  Master  has  declared  as  tenant 
the  person  who  was  not  the  highest  bidder, 
the  Court  will  entertain  a  motion  to  set  the 
letting  aside,  if  made  by  the  inheritor  or  per- 
son interested  in  the  estate ;  but  not  by  the 
highest  bidder,  as  no  contract  has  been  made 
with  him,  and  he  has  no  equity  or  right  to 
enforce.— /n  re  Costellos,  7 1.  £.  B.  491.    (B.) 

18.  When  lands  (subject  to  a  charge,  to  raise 
which  the  suit  has  been  instituted)  are  set  by 
the  inheritor,  pendente  Ute,  the  Court  will  con- 
sider the  lands  as  in  his  possession ;  and  under 
an  order  to  let  the  lands  in  his  possession,  wi  11 
permit  them  to  be  let  discharged  of  the  leases. 
—Kenny  v.  Jessop^  7  I.  E.  B.  494.    (B.) 
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1.  When  the  Master  in  Ch.  refused  to  take 
a  bidding,  for  the  inheritor  and  a  party  in  the 
cause,  at  the  letting  of  the  lands,  on  the 
ground  that  he  had  not  obtained  the  previous 
permission  of  the  Court,  and  declared  as 
tenants  bidders  of  a  less  rent;  the  Court, 
upon  obtaining  a  certificate  of  their  practice 
from  the  Masters,  directed  a  new  letting  of 
the  lands.— 5/>roM&  v.  5.,  7  I.  E.  R.  633.  (R.) 

2.  When  tenants  have,  without  leave  of  the 
Court,  replevied  distresses  for  rent,  made  by 
the  receiver,  the  Court  will  restrain  them  from 
proceeding  in  the  replevin  suits,  and  direct  a 
reference  as  to  the  rent  due.— /n  re  PerMse,  8  I. 
E.R111.    (R.) 

8.  Under  the  145th  G.  O.  the  Master  has 
not  jurisdiction  to  give  allowance  or  compen- 
sation to  a  tenant  for  improvements. 

A  tenant  for  a  term  pending  the  cause  will 
not  be  allowed  for  improvements  made  without 
sanction  of  the  Court,  on  notice  to  all  parties, 
although  he  may  have  been  misled  as  to  his 
tenure  by  the  receiver.— Wildridue  v.  M'Kane, 
81.  E.  R.231.    (R.) 

4.  The  Court  will  not,  on  the  application  of 
the  receiver,  sell  civil-bill  decrees  obtained 
for  arrears  of  rent.  SembU,  the  Court  cannot 
sell  arrears.— Forrf  v.  Head,  8  I.  E.  R.  368.  (R.) 

5.  Order  for  reference  to  enquire  and  report 
whether  the  rents  payable  by  tenants  under 
the  Court  should  oe  abated,  granted,  upon 
consent  of  inheritor's  solicitor  given  in  open 
Court.— i/orrotr  v.  Sausae.  8  I.  £.  R.  619. 
(E.E.) 

6.  When  the  landlord  insists  on  his  right  to 
have  liberty  to  eject,  unless  all  his  rent  be 
paid,  he  will  not  get  the  costs  of  the  motion  ; 
but  if  he  waive  any  of  his  rights  he  will  be 
entitled  to  the  costs.— flarm  v.  Shea,  8  I.  E. 
R671.    (R.) 

7.  The  Master  has  no  jurisdiction  to  direct 
a  receiver  to  proceed  by  civil-bill  for  arrears 
of  rent;  the  146th  G.  O.  not  including  such  a 
case,— Hamilton  v.  Jackson,  8  I.  E.  R  681.  (R) 

8.  The  receiver  in  the  cause  having  dis- 
trained for  rent  (due  by  a  tenant  who  held 
in  reality  for  the  deft.),  as  It  was  alleged  by 
the  deft.,  on  lands  in  the  possession  of  the 
deft.,  and  not  those  over  which  the  receiver 
was  appointed,  the  Court  restrained  an  action 
of  trespass  brought  by  the  deft.;  and  granted 
the  usual  reference  to  the  Master ;  there  being 
no  good  reason  to  suppose  that  the  receiver 
acted  maliciously  or  mala  fide,  or  that  any 
substantial  damage  was  sustained  by  the  deft. 
—Parr  v.  .fieZ/,  9  I.  E.  R  66.    (R) 

9.  A  lessee  for  years  having  leased  for  his 
own  term,  reserving  a  profit  rent,  with  a  clause 
of  re-entry  on  non-payment  of  it,  subsequently 
mortgaged  the  lands.  Held,  that  the  rent 
reserved  was  not  a  rentcharge,  but  in  the 
nature  of  rent  upon  a  demise ;  and  that  the 
personal  representative  of  the  mortgagor 
could  recover  the  lands  by  ejectment  at  Com- 
mon Law,  and  would  be  a  trustee  for  the 


mortgagee,  and,  therefore,  that  a  receiver  ap- 
pointed over  the  lands  under  the  Mortgage 
Act  was  justified  in  enforcing  the  rent. — 
Cremen  v.  Johnson,  9  I.  E.  R  143.    (R) 

10.  In  a  petition  matter  under  the  Mortgage 
Act,  the  Court  will  not  decide  equities  be- 
tween owners  of  different  parts  of  the  mort- 
gaged premises.  When  a  receiver  had  received 
all  the  rents  out  of  the  portion  of  A.,  who  had 
a  right  to  be  indemnified  out  of  the  portion  of 
B.,  who  had  been  required'  to  pay  nothing  to 
the  receiver  for  some  years;  the  Court  re- 
fused to  charge  the  receiver  as  for  default,  at 
the  instance  of  A.;  the  mortgagee  having 
been  paid  all  his  interest — Lane  v.  Lynch,  9 
I.  E.  R501.    (C.) 

11.  A  judgment  creditor,  having  procured 
the  appointment  of  a  person  in  his  own  em- 
ployment as  receiver  over  his  debtor's  land, 
brought  forward  a  person  of  the  same  name 
as  the  respondent  to  bid  at  the  letting,  in 
trust  for  himself,  who  was  declared  the  tenant 
at  an  under-value,  under  the  supposition  that 
he  was  bidding  for  the  respondent.  The  Court 
set  aside  the  letting  as  fraudulent,  though 
three  years  had  elapsed,  and  the  petitioner 
had  laid  out  money  in  improvements;  but 
refused  to  make  him  accountable  as  for  wilful 
default,  on  motion. 

A  petitioner  in  a  matter  cannot  bid  without 
leave  of  the  Court. — Mcdcolmson  v.  Eagar,  10 
I.  E.  R  1.    (R) 

12.  Practice  as  to  costs  on  a  motion  by  a 
landlord  for  leave  to  proceed  for  non-pimnent 
of  rent. — Clendinning  v.  Knox,  12  I.  E.  K.  309. 
(R.) 

13.  A  judgment  for  poor-rate  against  the 
immediate  lessor,  under  the  6  &  7  Vtc,  c.  92, 
s.  2,  does  not  deprive  the  poor-law  guardians 
of  their  remedy  against  the  occupiers,  under 
s.  3  of  the  same  Act. 

Therefore,  the  Court  directed  the  receiver 
to  pav  a  rate  struck  before  his  appointment, 
and  the  costs  of  a  judgment  obtained  for  it 
against  the  immediate  lessor. —  De  Montmo- 
rency V.  Pratt,  12  I.  E.  R  411.    (R) 

14.  Upon  an  order  for  a  receiver  under  the 
Mortgage  Act  (10  &  11  G,  3,  c.  10),  it  is  the 
absolute  and  not  the  conditional  order  which 
attaches  the  rents. — CuUy  v.  Lucas,  1  I.  Jur. 
344.    (R) 

16.  A  receiver  had  been  appointed  over 
lands,  a  portion  of  which  were  subsequently 
sold  under  a  decree  of  the  Court  of  Ch.  The 
Court  would  not  give  a  creditor  permission  to 
proceed  against  the  tenants  of  that  estate,  to 
recover  their  arrears. — Armstrong  v.  Southwell, 
2  I.  Jur.  116.    (E.E.) 

16.  When  the  contents  of  a  farm  let  under 
the  Court  were  mis-stated  in  the  advertise- 
ment, and  the  tenant  asserted  by  affidavit 
that  he  had  been  misled,  the  Court  directed  a 
survey  of  the  lands  by  the  tenant  and  the 
receiver,  and  a  reference  to  ascertain  what 
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redaction  ongfat  to  be  mAde  in  the  rent. — BaU 
V.  West,  2  I.  Jot.  142.    (E.E.) 

1.  Upon  consent  of  the  parties  in  a  cause 
claiming  substantial  interests  in  the  lands  in 
litigation,  the  receiver  over  those  lands  was 
permitted  to  become  a  tenant  of  part  of  them, 
the  adoption  of  such  a  course  appearing  to 
be  for  the  benefit  of  the  estate. — Stannus  v. 
French,  18  I.  E.  R.  161.     (C.) 

2.  When  tenants  hold  under  leases  of  a 
date  prior  to  that  of  the  appointment  of  a 
receiver  in  a  foreclosure  suit  over  the  lands 
which  they  hold,  the  Court  has  not  jurisdic- 
tion either  to  remit  arrears  or  to  grant  a 
prospective  abatement  of  the  rents,  which  by 
their  leases  the  tenants  are  bound  to  pav, 
unless  the  owner  of  the  lands  and  the  ptf., 
and  other  parties  interested  in  the  rents,  con- 
sent to  such  remission  or  abatement.  Secus 
autem  in  the  case  of  the  estate  of  an  infant  or 
lunatic  under  the  control  of  the  Court. — 
Hamilton  v.  Nagle,  1  I.  C.  R.  513 ;  8  L  Jur. 
3G6.     (C.) 

8.  Objections  and  exceptions  to  reports 
should  state  the  exact  proposition  which  the 
Court  is  called  on  to  decide. 

When  a  receiver  is  appointed  over  tithe 
rentcharge,  the  funds  realised  by  him  are 
applicable  in  the  first  instance  to  the  repairs 
of  the  church. — CuUen  v.  The  Dean  and  Chap- 
ter o/Kiilaloe,  2  I.  C.  R.  133.    (R.) 

4.  An  order  of  reference,  to  appoint  a  re- 
ceiver, was  made  on  the  10th  of  July  1851, 
over  mines  which  had  been  demised  by  the 
principal  deft,  by  a  lease,  reserving  one-twelfth 
of  the  ore,  to  be  weighed  and  delivered  at  the 
pits,  and  containing  a  covenant  by  the  lessee 
to  weigh  and  deliver  it.  A  portion  of  the 
ore  was  weighed  and  removed  before  the  10th 
of  July  1851,  by  the  lessee,  who,  as  he  usually 
did,  sent  It  with  his  own  ore  to  be  sold,  and 
gave  bills  for  the  amount  to  the  deft,  after 
that  date.  Held,  that  the  deft,  was  bound  to 
bring  in  the  amount  of  the  bills  of  exchange, 
as  the  ore  had  not  been  delivered,  and  the 
covenant  In  the  lease  had  not  therefore  been 
performed  when  the  order  of  reference  for  the 
appointment  of  the  receiver  was  made. 

A  recei-ver  Is  entitled  to  all  arrears  of  rent 
unpaid,  when  the  order  of  reference  to  appoint 
a  receiver  is  made  ;  and,  although  the  tenants 
are  only  responsible  from  the  time  when  the 
order  to  pav  their  rents  to  the  receiver  Is 
served  on  them,  yet  the  person  entitled  to 
receive  such  rent  and  arrears  Is  bound  from 
the  date  of  the  order  of  reference  to  appoint 
a  receiver,  when  he  has  notice  of  such  order. — 
HoUier  v.  Hedges,  2  I.  C.  R.  370.    (R.) 

5.  A  receiver  was  appointed  on  the  28rd  of 
June  1852.  On  the  22nd  of  April  1852,  the 
respondents  agent  took  I.  O.  Us.  and  promis- 
sory notes  from  the  tenants  for  the  previous 
November  rents,  which  the  Court  ordered  to 
be  brought  In. — Russell  v.  R.,  2  I.  C.  R.  574. 
(R.) 

6.  Except  in  lunacy  and  minor  matters,  the 
Court  of  Ch.  has  not  jurisdiction  to  abate  the 


arrears  of  rent  of  a  tenant  bj  lease  made 
before  the  appointment  of  the  receiver,  if  the 
respondent  or  inheritor  object. — Btfrnt  T,Kdb/, 
3  L  Jur.  177.    CC) 

7.  A  receiver  had  been  appointed  over  the 
estate  of  H.,  and  extended  to  several  causes 
and  matters.  The  different  incombrancen 
on  the  estate  came  to  an  arrangement  be- 
tween themselves  that  the  funds  collected  by 
the  receiver  should  be  applied  to  keep  down 
the  accruing  Interest  and  gales  of  annuities. 
H.  objected  to  this  arrangement.  Held,  re- 
versing the  order  at  the  Rolls,  1  I.  C.  R.  14$, 
that  U.  had  a  right  to  insist  that  Uie  whole  of 
the  principal,  interest,  and  costa  of  the  prior 
demands  should  be  paid  before  any  portion  <A 
the  fund  was  applied  to  liquidate  tne  puisne 
charges.— ifaitdUiu  Y.  ^.,  4  L  C.  R.  224.    (C.) 

8.  If  lands  are  let  under  the  Conrt,  and  the 
tenant  refuses  to  take  them,  and  a  conditional 
order  for  an  attachment  is  granted  against 
him,  but,  before  it  is  served  or  made  absolute, 
the  lands  are  re-let  under  the  direction  of  the 
Master,  the  conditional  order  cannot  then  be 
made  absolute ;  nor  can  the  tenant  be  di- 
rected to  compensate  the  estate. 

Lands  were  set  up  by  the  Court  to  be  let 
A.  was  declared  tenant,  but  refused  to  execute 
the  leases.  The  Lord  Chancellor  granted  a 
conditional  order  against  him  on  the  1st  April 
for  an  attachment  for  the  contempt.  He 
escaped  to  England,  and  it  was  not  served 
until  the  8rd  May.  The  lands,  by  direction 
of  the  Master,  were  re-let  on  the  27th  May. 
The  receiver  presented  a  petition  to  the  Chan- 
cellor, and  obtained,  on  the  25th  July,  a  con- 
ditional order  for  an  attachment,  or  liberty 
to  accept  £20,  and  costs,  as  compensation  to 
the  estate.  A.  then  presented  a  petition  to 
set  aside. the  conditional  order  of  the  25th 
July.  Hdd,  that  the  cause  shown  against  the 
conditional  order  was  good,  and  that  it  could 
not  be  made  absolute  *,  that  A.  could  not  be 
compelled  to  compensate  the  estate  after  the 
lands  were  re-let. 

The  receiver  was  declared  entitled  to  costs 
of  the  conditional  order,  and  proceedings 
thereunder.  A.,  by  consent,  was  directed  to 
pay  a  sum  on  account  of  the  receiver's  costs. 
—in  re  Filgate  a  minor,  6  I.  Jur.  181.    (R.) 

9.  Lands  were  let  under  the  Court  for  seven 
years  p^ding  the  suit.  The  tenant  paid  a 
year's  rent  in  advance  on  getting  possession ; 
entered  and  expended  money  on  the  lands; 
and  the  suit  was  compromised  before  the  end 
of  the  first  half  year. 

Cause  shown  against  an  injunction  to  put 
the  owner  in  possession  was  allowed,  with 
costs ;  and  the  issuing  of  the  injunction  was 
stayed  until  the  end  of  the  year  of  the  te- 
nancy created  by  the  Court. 

Practice  of  taking  rent  In  advance  from 
tenants  under  the  Court  disapproved  of. — 
Lalor  V.  Netterville,  6  I.  Jur.  261.    (R.) 

[N.B. — This  case  was  not  a  decision  under 
the  Emblements  Act  (14  &  15  Ftc.,  c.  25), 
though  the  report,  having  been  altered  by  the 
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Editor,  after  it  had  left  the  Reporter's  hands,  is 
made  to  appear  as  if  it  was.  It  was  merely  a 
decision  as  to  what  was  fair  to  the  tenants, 
under  the  circumstances  of  the  case.-R.  W.  G.] 

1.  A.  had  an  equitable  mortgage  of  pre- 
mises granted  in  1843,  and  obtained  a  judg- 
ment at  law,  in  1846,  for  the  amount  of  his 
debt.  In  May  1847,  A.  appointed  a  receiver, 
under  the  Judgment  Acts,  over  the  premises 
in  the  mortgage,  and  over  other  premises  of 
the  debtor.  B.  had  a  mortgage  of  1844  (with 
judgment  collateral)  over  these  last  premises 
and  others  not  in  A.'s  mortgage.  In  March 
1847,  B.  filed  his  bill  to  foreclose  his  mort- 
gage, praying  a  sale  of  the  premises  comprised 
in  his  mortgage,  and  a  receiver  over  them, 
and  making  A.  a  notice  party,  as  a  judgment 
creditor.  In  1848,  the  receiver,  who  had  been 
appointed  by  A.,  was  extended  to  B.*s  cause, 
and  was  appointed  over  the  further  premises 
in  B.'s  mortgage.  A  considerable  amount  of 
the  rents  received  generally  by  the  receiver 
was  paid  under  orders  of  the  Court  to  B. 
Held,  that  the  payments  to  B.  should  have 
been  made  out  of  the  rents  of  those  premises 
only  which  were  comprised  in  his  mortgage ; 
and  that  the  extension  of  the  receiver  could 
not  afFect  the  rents  received  out  of  the  pre- 
mises not  comprised  therein. 

That  although  B.*s  collateral  judgment 
might  have  been  made  a  charge  on  all  the 
lands,  yet  as  up  specific  relief  was  sought  on 
foot  of  it  in  the  foreclosure  suit,  the  rents  of 
the  premises  not  in  B.'s  mortgage  were  not 
attached,  nor  the  rights  of  the  parties  to  the 
fund  in  Court  altered. 

A  reference  was  made  to  the  Master  to 
allocate  the  funds,  and  report  the  rights  of 
the  parties,  without  having  regard  to  any 
previous  orders  of  the  Court  respecting  pay- 
ment out  of  the  rents  received. 

If  a  person  who  could  not  be  made  a  notice 
party  under  the  Rules,  is  only  made  a  notice 
party,  he  will  not  be  bound  by  the  proceed- 
ings. 

The  petitioner  and  ptf.  were  each  declared 
entitled  to  the  costs  of  the  motion. — Bristow 
V.  l/iY/br,  6  I.  Jur.  286.    (R.) 

2.  When  lands  are  to  be  let  under  the 
Court,  the  owner  in  occupation  of  the  man- 
sion-house and  lands  attached  is  not  entitled 
as  of  right  to  be  declared  the  tenant  at  an 
occupation  rent.  This  is  an  indulgence  given 
by  the  Court,  and  if  the  owner  has  it  in  his 
power  to  make  a  fair  settlement  for  the  cre- 
ditors and  does  not  do  so,  the  indulgence  will 
not  be  granted. 

When  the  owner  had  only  a  life  estate,  and 
was  himself  old,  and  his  eldest  son,  who  had 
the  first  charge  thereon,  refused,  to  have  the 
owner's  life  insured  for  the  benefit  of  another 
creditor  on  the  life  estate,  the  Court  refused 
a  motion  to  have  the  owner  declared  tenant 
at  an  occupation  rent,  and  with  costs. — 
Averaly.  Wade,  7  I.  Jur.  219.     (It.) 

3.  When  a  receiver  has  been  appointed 
over  a  minor's  estate,  and  a  lease  made  by 


the  Master  of  a  part  of  the  estate,  the  Court 
cannot,  without  the  consent  of  the  creditors, 
direct  a  surrender  of  such  lease  to  be  accepted 
on  behalf  of  the  minor. — Massey  v.  O'Ddl,  1 
I.  Jur.  N.  S.  6.    (R.) 

4.  When  lands  have  been  sold  and  the  pur- 
chase-money is  not  sufficient  to  pay  off  the 
incumbrances,  and  none  of  the  parties  inter- 
ested object,  the  arrears  of  rent  due  out  of  the 
lands  up  to  the  gale  day  preceding  the  sale, 
may  be  set  up  and  sold,  if  such  sale  would  be 
for  the  benefit  of  those  interested  in  the 
estate. — Clayton  v.  Chichester,  1  I.  Jur.  N.  S. 
170.    (R.)    ' 

5.  When  abatements  are  given  in  bad  times 
to  tenants  under  the  Court,  holding  under 
leases  with  the  consent  of  the  inheritor,  they 
will  be  withdrawn  when  times  improve,  and 
the  inheritor  refuses  his  consent. — Butler  v. 
CoJUns,  1  I.  Jur.  N.  S.  272.    (R.) 

6.  A  tenant  seeking  a  f  .-f .  grant,  there  being 
a  receiver  over  the  owner's  interest,  shoul<^ 
before  proceeding,  require  the  receiver  to  take 
the  proper  proceedings  to  have  the  f.-f.  grant 
made. 

Semble — If  the  receiver  refuses,  the  tenant 
should  proceed  by  motion  in  the  cause,  and 
not  by  petition  under  the  Ren.  Lease.  Conv. 
AcU—Ex parte  Hanks,  7 1.  Jur.  N.  S.  199.  (R.) 

7.  Before  decree,  a  deft,  in  an  incumbran- 
cer's suit  is  not  in  privi^  with  the  rents 
received  by  the  receiver,  though  he  files  an 
answer  claiming  a  charge  on  the  lands. — Foss 
V.  R,  15  I.  C.  R.  215.    (R.) 

8.  Although  the  petitioner  does  not  dispute 
the  respondent's  right  to  one  moiety  of  the 
rents  of  the  property,  the  subject  of  the  suit, 
yet  the  Court,  when  directing  the  appointment 
of  a  receiver  pending  the  suit,  will  not  direct 
any  part  of  them  to  be  paid  to  the  respondent. 
—Sweetman  y.  S.,  11 1.  Jur.  N.  S.  143.    (R.) 


LXXVin.  7.  b.  Attachment,  Distress,  ^. 

[See  G.  O.  of  April  5, 1847,  2 ;  G.  O.  of  May 
1857,  43 :  Gam.  Ch.  O.,  pp.  218,  221,  &c.] 

9.  A  distraining  order  will  not  be  granted 
against  tenants  aiter  attachments  have  been 
found  fruitless,  unless  upon  terms  that  the 
costs  shall  not  be  a  charge  on  the  estate. — 
Ri/der  r.  Dickson,  Hayes,  36.    (E.E.) 

10.  A  receiver  will  not  be  permitted  to  pro- 
ceed by  ejectment  and  attachment  for  non- 
payment of  the  same  rent. 

The  G.  O.  to  pay  rent  to  the  receiver  need 
not  be  personally  served. — Pope  v.  P.,  Hayes, 
481.    (E.E.) 

11.  The  Court  will  not  on  the  receiver's  mo- 
tion order  that  any  arrears  of  rent  be  forgiven. 
-- Woodward  V.  W.,  H.  &  J.  126.     (E.E.) 

12.  When  the  premises  are  of  small  value, 
the  receiver  will  be  permitted  to  let,  and  to 
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distraiD  from  time  to  time  an  mar  be  Deces- 
■ary. — Dean  v.  DtmovtM,  Hajes  &  J.  218.  (E. 
E.) 

1.  The  Coart  will  not,  at  the  receiver's  in- 
stance, order  a  remission  of  arrears,  or  a  re- 
doction  of  rents. — Robimon  v.  Shearer^  H.  &  J. 
799.    (E.E.) 

2.  When  premises  had  been  sold,  and  the 
purchaser  was  about  to  get  into  possession, 
the  receirer,  on  swearing  that  one  half  year's 
rent  was  due,  and  that  the  rents  woold  be  lost 
unless  he  distrained,  was  allowed  to  distrain. 
— Anon,y  1  Jones,  613.    (KE.) 

8.  A  tenant,  who  was  not  senred  with  the 
order  to  pay  his  rent  until  after  the  expiration 
of  the  interest  over  which  the  recelTcr  had 
been  appointed,  will  not  be  attached  for  non- 
payment of  an  arrear  which  accrued  due  before 
the  expiration  of  that  interest,  even  though 
be  had  previously  paid  rent  to  the  receiver. — 
Anon.,  2  Jones,  280.    (E.E.)— [See  ibid,  348.] 

4.  Goods  of  a  defaulting  tenant  had  been 
seized  by  a  third  person  under  a  civil-bill  de- 
cree, and  sold  notwithstanding  a  notice  given 
by  the  receiver  of  the  claim  for  rent  due.  The 
receiver  was  permitted  to  take  proceedings  to 
recover  the  produce  of  the  sale,  the  Court 
considering  that  an  action  would  Ue  under  the 
9  Anne,  c.  8  (/r.) 

The  receiver  was  not  permitted  to  oppose 
the  discharge  of  the  tenant  as  an  insolvent,  in 
order  to  induce  the  Insolvent  Court  to  compel 
a  surrender  of  the  tenant's  lease :  the  Court 
considering  that  the  Insolvent  Court  has  not 
any  jurisdiction  to  enforce  such  surrender. — 
Httwkes  V.  Smithy  S.  &  Sc.  712.    (B.) 

5.  The  letting  of  land  in  con-acre  is  but  a 
mode  of  farming  it. 

Therefore  the  Court  will  not  attach  the  in- 
heritor for  receiving  rent  from  his  con-acre 
tenants,  though  they  have  been  served  with 
the  order  to  pay  their  rents  to  the  receiver. — 
Close  V.  Bradify  Jon.  &  Ca.  186.    (E.E.) 

6.  It  is  necessary  to  apply  to  the  Court  for 
an  attachment  against  a  tenant  for  non-pay- 
ment of  rent,  when  he  has  not  been  served 
with  the  G.  O.  to  pay  rent  to  the  receiver. — 
Armstrong  v.  Soutkweil,  1 1.  E.  R.  32.    (E.E.) 

7.  Parties  who  rescued  a  distress  made  by  a 
receiver  were  solvent.  The  Court  granted  a 
conditional  order  to  attach  them,  intimating 
that  the  receiver  should  also  proceed  at  Q. 
Sessions  to  punish  them  for  the  rescue. — 
Mahon  v.  M,,  Fl.  &  K.  18.    (R.) 

8.  The  Court  will,  upon  motion  by  the  re- 
ceiver, grant  a  conditional  order  to  restrain 
tenants  under  the  Court  from  committing 
waste,  without  a  bill  being  filed  for  the  pur- 
pose.—Cronw  McCarthy,  Fl.  &  K.  49.    (R.) 

« 

9  A  receiver  was  appointed  over  premises 
held  under  a  lease  containing  a  covenant  de- 
claring the  lease  void  in  certain  events.    A 


tenant  held  onder  a  sub-lease  containiog  a 
similar  covenant.  The  Court,  upon  motion  by 
the  receiver,  restrained  the  sno-tenant  from 
doing  an  act  whereby  the  title  of  the  mesne 
tenant,  over  whose  interest  the  receiver  had 
been  appointed,  might  be  forfeited. — Mason  v. 
if .,  FL  &  K.  429.    (R.) 

10.  When  a  respondent  interferes  with  rents 
over  which  a  receiver  has  been  appointed,  the 
Court  will,  upon  notice  to  the  party,  grant  in 
the  first  instance  an  absolute  order  for  an  at- 
tachment.—lipomas  V.  T^  FL  &  K.  621.    (R.) 

11.  On  the  receiver's  application,  the  Coort 
granted  an  injunction  to  restrain  one  tenant 
of  the  estate  from  quarrying  on  a  private  road, 
part  of  the  premises,  which  was  common  to  all 
the  tenants.— i>on»aii  v.  /).,  3  L  K  R.  385.  (E. 
E.) 

12.  A  distraining  order  will  not  be  granted 
unless  it  appear  by  affidavit  that  the  receiver 
personidly  demanded  the  rent  to  be  distrained 
for,  from  the  tenants.  It  is  not  necessary  that 
the  affidavit  should  state  in  terms,  that  he 
personalhf  demanded  the  rent,  if  it  state  facts 
from  which  it  appears  to  the  Court  that  the 
demand  was  personally  made.  —  Langl^  v. 
^y^^ncr,  3  L  E.  B.  492.    (E.K) 

13.  On  the  14th  May  1838,  the  purchaser  of 
lands  sold  under  a  decree,  and  over  which  a 
receiver  had  been  appointed,  went  into  posses- 
sion. The  receiver  died.  In  May  1842,  the 
inheritor,  who  was  beneficially  entitled  to  the 
arrears  of  rent  due  on  the  1st  Nov.  1837,  ap- 
plied for  attachments  against  the  under- 
tenants for  non-payment  of  the  arrears. 

After  such  a  lapse  of  time  the  Court  refused 
the  aid  of  its  process. — D*Arcy  v.  Sherry,  4  L 
E.R.690.    (E.E.) 

14.  A  writ  of  assistance  will  not  be  granted 
to  aid  the  sheriff  in  executing  an  attachment 
directed  to  him,  which  issued  against  a  tenant 
under  the  Court,  for  non-payment  of  his  rent. 
— Meagher  v.  J/.,  1  Jon.  &  L.  31.    (C.) 

15.  When  an  attachment,  issued  against  a 
tenant  under  the  Court,  cannot  be  executed 
by  reason  of  his  being  out  of  the  jurisdiction, 
the  Court  will  grant  a  sequestration  against 
the  tenant  having  other  lands  in  this  country. 
—  WitMngton  v.  Blake,  8  I.  E.  R.  32.    (R.) 

16.  When  the  rental  furnished  by  the  deft., 
pursuant  to  the  side-bar  order  is  defective,  the 
Court  will  direct  an  amended  rental  to  be 
furnished  in  order  to  grant  an  attachment  in 
case  of  non-compliance. —  Young  v.  Avrell,  8 
I.  E.  R.  169.    (R) 

17.  The  Court  will  not  attach  tenants  who 
have  rescued  distresses  for  rent,  but  will  leave 
the  receiver  to  his  remedy  at  law. — Ford  v. 
Head,  S  I.  E.  n,  B7U    (R.) 

18.  When  tenants  under  the  Court,  having, 
by  consent,  agreed  to  accept  leases  at  rents 
to  be  fixed  by  valuators,  afterwards  refused 
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to  keep  their  mgreemeDt ;  leave  was  given  to  the 
receiver  to  proceed  as  he  might  he  advised. — 
ConytTB  V.  Crosbie,  8  I.  E.  B.  618.    (E.E.) 


I 


1.  A.,  having  hecome  tenant  under  the 
Conrt  in  trust  for  B.,  afterwards  denied  the 
trust.    Motion  for  an  injunction  to  put  the  c. 

\  U  into  possession  refused. — Conyer»y,  CroS' 
te,  8  I.  Ef.  a  519.    (£.£.} 

2.  The  receiver  in  the  cause  is  the  proper 
person  to  present  the  petition,  and  to  make 
the  verifying  affidavit,  for  a  receiver  under 
the  5  &  6  fy.  4,  c.  55,  upon  a  tenant's  recog- 
nizance.— Daly  V.  Lynchy  9  I.  E.  B.  2.    (B.) 

8.  When  a  receiver  has  heen  appointed,  an 
attachment  will  he  granted  against  a  party, 
who,  before  service  of  the  order  upon  the 
tenants,  interferes  with  the  rents — he  having 
had  notice  of  the  receiver's  appointment. — 
M'Alpine  v.  St,  George,  1 1.  Jur.  129.    (B.) 

4.  When  the  order  to  pay  rent  has  been 
served  on  all  tenants  of  the  lands,  and  A.  suc- 
ceeds one  of  them  in  possession,  it  is  not  ne- 
cessary to  serve  A.  with  the  order  to  pay,  in 
order  to  obtain  an  attachment  against  him  for 
non-payment  of  rent. — Roche  v.  Collins.  1  I. 
Jur.  282.    (B.') 

5.  When  a  tenant  of  the  Court  replevied  a 
distress  made  by  the  receiver,  and  the  re- 
ceiver entered  a  rule  to  declare  in  the  replevin 
suit,  but  subsequently  offered  the  tenant  the 
costs  of  the  rule,  which  the  latter  declined  to 
receive,  the  Court  ordered  the  proceedings  in 
the  replevin  suit  to  be  stayed,  and  directed  a 
reference  to  the  Bemembrancer  to  report  what 
sum  was  due  by  the  tenant ;  the  order  to  be 
without  prejudice  to  any  question  as  to  the 
liabilities  of  the  sureties  in  the  replevin  suit, 
or  the  costs  of  that  suit  or  of  the  motion. — 
Whitelaw  v.  Sandys,  12  I.  E.  B.  396.    (E.E.) 

6.  A.,  tenant  of  lands  in  the  pleadings 
mentioned,  died  in  May  1847,  having  be- 
queathed her  interest  in  the  lease  to  B.  B. 
continued  in  possession  till  Nov.  1849,  and, 
during  that  period  paid  two  years'  rent.  At 
the  Summer  Assizes,  1849,  there  was  a  verdict 
in  an  ejectment  on  the  title  found  against 
B.  He  delivered  up  possession  before  no- 
tice of  this  motion.  At  A.'s  death  two 
years'  rent  was  due ;  and  it  was  alleged  that 
B.  had  wrongfully  possessed  himself  of  her 
effects,  sufficient  to  pay  the  arrears  due  at 
A.'b  death.  The  receiver  filed  a  statement 
of  facts  to  ground  an  attachment  against  B., 
in  March  1^9.  In  May  1849,  he  received  a 
year's  rent  from  B.,  and,  in  July  following, 
obtained  a  conditional  order  for  an  attach- 
ment for  the  sum  set  forth  in  the  statement 
of  facts,  ffeifil,  that  this  was  not  a  case  for  an 
attachment,  and  that  the  proceedings  were 
altogether  irregular. 

The  Court  will  not  grant  an  attachment 
against  the  personal  representative  of  a  te- 
nant for  arrears  of  rent  accrued  in  his  life. — 
Todd  V.  Chichester,  2  I.  Jur.  65.    (B.) 


7.  The  interest  in  the  lease  of  lands,  over 
which  a  receiver  had  been  appointed,  was 
evicted  by  the  head  landlord,  for  non-pay- 
ment of  rent.  Afterwards  the  lands  were  re- 
deemed by  a  mortgagee,  and  the  receiver 
restored.  The  Court  refused  to  grant  an  at- 
tachment against  sub-tenants  for  non-payment 
of  rent  during  the  period  of  the  broken  gales ; 
one  before  the  eviction,  and  the  other  after. 
—Barrett  v.  Connellan,  2  I.  Jur.  66.    (B.) 

8.  An  absolute  order  for  sale  having  been 
pronounced,  and  timber  afterwards  felled 
upon  the  lands,  an  injunction  was  issued 
against  the  owner,  and  everybody  else,  to  re- 
strain them  from  committing  waste  and  felling 
timber,  or  carrying  away  the  trees  already 
felled. 

Such  trees  having  been  seized  and  sold  by 
the  poor-rate  collector,  an  application  made 
to  the  Court  for  leave  to  remove  them  should 
be  supported  by  an  affidavit  showing  that 
there  was  not  on  the  lands  any  other  property 
capable  of  being  distrained. 

The  sale  will  be  set  aside  if  collusion  existed 
between  the  poor-rate  collector  and  the  pur- 
chaser.— In  re  GooUfs  Estate,  8  I.  Jur.  181. 
(LE.C.) 

9.  When  a  receiver  is  in  actual  occupation 
and  managing  under  the  direction  of  the 
Master,  a  county  rate-coUector,  seizing,  with- 
out leave  of  the  Court,  cattle  grazing  on  the 
land,  is  liable  to  be  attached  for  contempt. 

Qfujert — If  the  lands  be  in  the  possession  of 
a  tenant  F—iTorv^  v.  WaUis,  8  I.  Jur.  409. 
(C.) 

10.  A  rentcharge  of  XlOO  was  granted  out  of 
lands,  part  of  which  were  let  to  two  tenants 
whose  rents  amounted  to  X155,  and  who  by  the 
same  deed  attorned  to  the  grantee.  A  re- 
ceiver having  been  appointed  over  the  rent- 
charge,  on  petition  under  the  Judgment  Acts, 
the  grantor  distrained  the  tenants  for  X55, 
the  balance  of  their  rent  over  the  rentcharge. 
Held,  that  the  Court,  by  appointing  the  re- 
ceiver, had  attached  the  wnole  rent  payable 
by  the  tenants,  and  an  attachment  was 
awarded  in  the  petition  matter. — Hoyden  t. 
Shearman,  2  I.  C.  B.  187.    (B.) 

11.  A  sequestration  on  a  final  decree  abates 
with  the  suit.  A  deft,  was  arrested  for  contempt 
in  not  furnishing  a  rental  to  sequestrators, 
under  an  attachment  sued  out  pending  abate- 
ment by  the  death  of  a  sole  ptf.  He  was 
discharged  by  the  Court. — Brennan  v.  Kenny, 
2  I.  C.  B.  579;  4 1.  Jur.  112.    (B.) 

12.  A  sum  was  received  by  a  respondent 
from  the  tenants  subsequently  to  the  appoint- 
ment of  a  receiver  by  a  puisne  creditor.  The 
receiver,  in  his  account,  was  charged  with  the 
sum  as  received  by  him,  and  a  conditional 
order  for  an  attachment  was  obtained  against 
the  respondent,  before  the  extension  of  the 
receiver,  by  a  prior  creditor.  Held,  that  as 
the  tenants  paia  the  sum  before  the  extending 
order,  it  was  to  be  considered  aa  paid  by  them 
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for  the  receiver,  and  that  the  petitioner  in  the 
first  matter  was  entitled  to  it. — O^CaUaghan 
V.  O'C,  31.  C.  R.  376.  (R.) 

I.  A  tenant  held  premises  under  the  Court 
on  a  six  months'  lease,  ending  March  1850,  at 
£45  rent;  when  applied  to  by  the  receiver  at 
the  end  of  the  term,  she  refused  possession,  and 
In  May  1851,  when  the  rent  was  demanded, 
she,  by  letter,  denied  tenancy  except  for  six 
months ;  she  still  continued  in  possession, 
and,  in  March  1852,  the  receiver's  clerk  filed 
for  her  a  proposal  for  the  premises  at  £50  per 
annum  ;  which  proposal  was  sent  in,  but  there 
was  no  new  letting.  In  Jan.  1853,  the  re- 
ceiver distrained  for  two  and  a  half  years' 
rent,  at  £90  per  annum,  and  the  tenant  re- 
plevied. On  application  of  the  receiver,  the 
proceedings  were  directed  to  be  stayed,  and  a 
reference  was  given  to  the  Master  to  fix  what 
rent  should  be  paid  from  the  end  of  the  six 
months,  and  to  allow  credit  thereout  for  the 
damages  by  distress,  and  for  the  costs  at  law. 
Each  party  was  directed  to  abide  his  own  costs 
of  this  motion,  and  the  order  to  be  without 

Erejudice  to  the  liability  of  the  receiver  for 
is  neglect  in   not  having  let  the  lands  in 
ISoO,— Barron  v.  O'Brien,  6  I.  Jur.  250.  (R.) 

2.  According  to  the  practice  of  the  I.  E. 
Court,  the  purchaser  is  entitled  to  the  rents 
from  the  last  gale  day  before  the  purchase ;  as 
the  Commissioners  charge  the  purchaser  in- 
terest at  £5  per  cent,  from  the  expiration 
of  fourteen  days  from  the  day  of  purchase  or 
confirmation  of  the  sale.  The  sale  took  place 
on  the  21st  of  July.  The  purchaser  was  de- 
clared entitled  to  the  gale  due  on  the  29th  of 
Sept.  following,  although  he  did  not  lodge  his 
purchase-money  until  the  21st  of  October. 

After  a  receiver  has  been  discharged  and 
the  purchaser  has  gone  into  possession,  the 
Court  will  not  make  an  order  that  the  tenants 
shall  pay  to  the  purchaser  the  rent  which  fell 
due  before  the  discharge  of  the  receiver ;  the 
receiver  is  to  receive  the  arrear  due  before  his 
discharge,  although  th«  purchaser  may  be  en- 
titled to  a  portion  of  such  arrear.  The  Court 
of  Ch.  does  not  order  the  tenant  to  pay  such 
arrears  to  the  purchaser. 

The  practice  of  the  Court  of  Exchequer,  as 
stated  in  Jackson  v.  J.  (5  I.  E.  R.  591),  and 
Jameson  v.  Farrer  (3  I.  E.  R.  846)  is  not  the 
practice  of  this  Court. 

Form  of  order  in  such  case. 

The  Side-bar  Rule,  discharging  a  receiver, 
on  the  certificate  of  a  sale  in  the  I.  £.  Court, 
does  not  operate  as  an  absolute  discharge. 
Although  he  cannot  proceed  against  the  lands 
for  arrears  of  rent,  he  may  proceed  against 
the  tenant  by  attachment  or  sequestration  on 
the  Master's  certificate,  or  by  an  action  in  the 
name  of  the  Master,  when  the  tenant  holds  by 
lease  under  the  Court,  for  the  arrears  due 
when  the  receiver  was  discharged. —  Walcott 
V.  Condon,  8  I.  C.  R.  431 ;  6  I.  Jar.  381.  (R.) 

• 

8.  A.  owned  a  life  estate  in  lands  over 
which  a  receiver  had  been  appointed. 


B.,  a  judgment  creditor,  had  the  receiver 
extendeo,  in  Nov.  1849,  to  pay  his  judgment. 

C,  D.,  and  F.,  owners  of  a  mortgage,  the 
first  charge  on  the  life  estate,  had  the  receiver 
extended  in  Dec.  1849,  to  pay  them.  In  Jan. 
1854,  an  order  permitted  A.,  the  owner,  to 
remain  in  possession  of  the  lands  at  an  occu- 
pation rent  to  be  fixed  by  the  Master,  other- 
wise the  Master  was  to  let  the  lands.  A  at 
first  agreed,  but  subsequently  refused  to  give 
the  usual  security  for  the  rent. 

The  Master  then  posted  the  lands  for  let- 
ting ;  but  C.  who  appeared  to  act  in  collusion 
with  A.,  issued  an  execution  upon  a  judgment 
of  1843,  and  seized  the  growing  crops,  and,  by 
giving  public  notice  thereof,  prevented  the 
lands  being  let.  Under  these  circumstances, 
B.  obtained  an  order  for  an  injunction  to  the 
sheriff  to  put  the  receiver  in  possession  of  the 
house  and  lands,  which  the  Master  was  then 
directed  to  let ;  and  an  attachment  was  awarded 
against  C.  for  contempt  in  seizing  the  crops; 
and  that  B.  should  be  paid  the  costs  of  the 
order  of  Jan.  1854,  and  of  this  motion. — 
Reeves  v.  Cox,  6  I.  Jur.  403.  (R.) 

4.  The  appointment,  in  a  suit  in  the  Court 
of  Ch.  in  England,  of  a  receiver  over  lands  in 
Ireland,  operates  only  as  against  the  parties  in 
that  suit,  but  does  not  affect  the  jurisdiction 
of  the  Court  of  Ch.  in  Ireland  to  appoint  a 
receiver  over  the  same  lands,  and  to  punish 
by  attachment  any  interference  with  him  in 
the  exercise  of  his  duties.  An  attachment 
was  accordingly  awarded  against  the  bailiff  of 
a  receiver  appointed  by  the  Court  of  Ch.  in 
England,  over  lands  in  the  county  Cork,  for 
interfering  with  the  collection  of  rent  by  a 
receiver  subsequently  appointed  by  the  Court 
of  Ch.  in  Ireland. — Ferguson  v.  Coote,  7  I.  Jur. 
176.  (M.  O.) 

5.  If  the  tenancy  of  lands,  over  which  a 
receiver  has  been  appointed,  is  disputed,  the 
Court  will  not  issue  an  attachment  for  non- 
payment of  rent. 

Semble — A  stamped  copy  of  a  lost  unstamped 
document,  requiring  a  stamp,  is  admissible  in 
evidence. 

Connor  v.  Cronin,  7 1.  C.  L.  R.  480,  doabted. — 
Herbert  v.  Rae,  13  I.  C.  R.  25.  (R.) 

6.  When  only  six  months'  rent  is  in  arrear, 
an  attachment  will  not  be  granted  against 
tenants  for  non-payment  of  rent  to  a  receiver ; 
nor  will  any  oraer  to  proceed  by  civil-bill,  or 
otherwise,  be  made. — McCarthy  v.  Mathews,  11 
I.  Jur.  N.  S.  97.  (P.) 


LXXvilI.*  Reference.  See  Practice,  Mas- 
ter, Reference. 

LXXVni.*  Reference  for  Scandal.     See 

Practice,   Answer  —  Prac- 
tice, Master,  Reference  to. 

LXXVIII.*  Registrar.    See  Practice,  Of- 
ficers OF  Court. 
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LXXIX.  Rb-hbajuno.  See  Practice,  Hear- 
ing, &c. — Practice,  Appeal — 
Practice,  Evidence. 

\_See  G.  O.  (1867>  164.] 

1.  A  caase  will  not  be  re-heard  for  costs 
alone.  A  re-hearing  having  been  granted  on 
certain  points,  the  cause  is  open  generally  to 
the  respondents.  The  petitioner,  however, 
most  confine  himself,  ua  against  each  respond- 
ent, to  the  points  stated  in  bis  petition. — 
Blackwood  v.  Gregg,  Hay.  &  J.  310.  (E.E.) 

2.  Even  after  enrolment  of  a  decree,  on  a 
minor  deft.'s  application,  who  had  attained 
age  after  the  enrolment,  the  Court  will  re- 
hear the  cause  respecting  a  particular  matter 
appearing  on  the  face  of  the  Master's  report. — 
Jackson  V.  Welsh,  1  Dr.  &  Wal.  266.  (C.) 

3.  It  is  not  necessary,  by  the  practice  of 
this  Court,  that  a  petition  for  re-hearing 
should  be  presented  within  six  months  from 
the  time  of  pronouncing  the  decree.  Such  a 
petition  must  be  signed  by  two  counsel  who 
were  present  at  the  hearing ;  but  neither  need 
be  leading  counsel  in  the  cause. — Faussett  v. 
OrjHsby,  1  L  £.  R.  388.  (E.E.) 

4.  A  creditor,  deft,  in  an  administration 
suit,  will  not,  on  a  re-hearing,  be  entitled  to 
rely  upon  matters  whereof  he  might  have  had 
the  benefit  by  taking  exceptions  and  objec- 
tions to  the  Master's  report. — Broumhw  v.  £arl 

Meath,  2  I.  E.  R.  388 ;  2  Dr.  &  Wal.  674. 


fc 


C.) 

4.  The  enrolment  of  a  decree  vacated  on 
the  ground  of  surprise. — Enraght  v.  Fitzgerald, 
4  I.  E.  R  276  ;  1  Dr.  &  War.  72.  (C.) 

6.  The  Court  will  not  re-hear  a  cause  in 
which  the  decree  is  not  made  up,  but  remains 
in  minutes. — The  Commrs,  of  CKar,  Don,  {fBeq, 
V.  Hunter,  1  Dr.  &  War.  644.    (C.) 

6.  When  counsel  has  relied  upon  some  only 
of  several  grounds  of  defence,  that  selection 
does  not  amount  to  a  waiver  of  the  rest.  In 
such  a  case,  an  appeal  having  been  taken  to 
the  H.  L.,  a  petition  was  allowed  for  a  re- 
hearing, to  amend  the  notes  of  the  decree, 
without  withdrawing  the  appeaL — Galwcnf  v. 
Barron,  Long.  &  T.  76.    (E.E.) 

7.  On  a  re-hearing,  if  deft,  does  not  appear, 
ptf .  jnust  take  a  decree,  such  as  he  can  abide 
by.— AT  Cann  v.  0*  Connor,  2  Dr.  &  War.  42. 
(C.) 

8.  A  petition  for  a  re-hearing  ma^  be  dis- 
missed with  costs,  though  some  relief  be  given 
to  the  petitioners. — Uppington  v.  BuUen,  2  Dr. 
&  War.  184  ;  1  Con.  &  L.  291.    (C.) 

9.  It  is  not  necessary  that  counsel  who  cer- 
tify for  a  re-hearing  should  have  been  pre- 
viously engaged  in  the  case. 

When,  at  the  original  hearing,  counsel 
abandon  an  objection  as  to  parties,  or  as  to 


proof  of  a  document,  that  objection  cannot 
be  made  on  a  re-hearing. 

On  a  re-hearing,  petitioners  cannot  rely  on 
any  point  not  specified  in  the  petition. 

It  is  a  matter  of  course  to  dismiss  with 
costs  a  petition  of  re-hearing  presented  while 
the  decree  is  still  in  minutes. —  Afalone  v. 
Geraghty,  5  I.  E.  R.  649 ;  3  Dr.  &  War.  262 ; 
2  Con.  &  L.  236.     (C.) 

10.  On  a  bill  to  carry  into  execution  a  former 
decree,  grounded  on  a  question  of  construc- 
tion then  discussed,  the  Court  will  not  re-open 
the  question,  though  of  opinion  that  the  deci- 
sion was  wrong.  The  original  cause  must  be 
re-heard.— Perwe  v.  Daly,  9  I.  E.  B.  608.  (C.) 

11.  In  a  renewal  suit  against  the  deft.,  tenant 
for  life,  and  his  eldest  son,  the  question  was, 
whether  denomination  X.  was  included  in  the 
lease,  or  was  part  of  an  adjoining  farm  held 
by  the  ptf.  for  a  determinable  interest.  A 
decree  for  a  renewal  referred  it  to  the  Mas- 
ter to  enquire  and  ascertain  the  boundaries. 
The  interest  in  the  farm  having  expired,  the 
deft,  brought  an  ejectment  for  X.,  which  the 
ptf.  defended.  He  obtained  a  verdict.  Deft's 
son  having  died,  and  his  second  son,  a  minor, 
become  tenant  in  tail,  a  new  bill  was  filed 
against  the  deft,  and  this  son,  which  stated 
the  ejectment,  and  that  the  question  tried  in 
it  was  identical  with  that  involved  in  the 
reference;  but  the  decree,  made  in  1844, 
which  accorded  with  the  prayer,  only  directed 
the  former  decree  to  be  carried  out  between 
the  parties.  In  1846,  the  son,  being  of  age, 
barred  the  entail,  and  conveyed  the  fee  to  Uie 
deft.  A  bill  was  then  filed,  relying  on  the 
ejectment,  and  praying  a  declaration  that  it 
was  unnecessary  to  carry  on  the  reference, 
and  that  the  former  decrees  might  be  in  other 
respects  carried  out.  Held,  that  such  relief 
was  a  variation  of  the  decree  of  1844,  which 
could  not  be  given  without  re-hearing  ihh 
cause. 

Semble — ^Thls  was  a  bill  of  review,  which 
should  not  have  been  filed  without  leave  of 
the  Court,-- Chute  v.  M'GUlicuddy,  11  I.  E.  R 
312.    (C.) 

12.  The  rule  against  re-hearing  an  appeal  mo- 
tion is  not  inflexible.  It  is  a  sufi^cient  ground 
for  refusing  it  that  the  case  has  been  already 
anxiously  considered. — Lady  Longford  v.  Ma- 
hony,  11 1.  £.  B.  319.    (C.) 

13.  After  a  decree  to  account,  a  minor  deft, 
attained  age.  On  a  re-hearing,  at  his  applica- 
tion, new  enquiries  were  directed,  though  no 
new  answer  was  filed,  and  although  the  minor 
had,  after  attaining  age,  contested  the  case 
under  the  former  decree. — PurceU  v.  Buckley, 
12I.E.  R66.    (C.) 

14.  An  order  to  re-hear  a  cause  petition  will 
be  granted  on  a  motion  of  course,  founded 
upon  the  certificate  of  counsel  that  the  case 
is  a  proper  one  for  re-hearing. — Blount  v.  Gt, 
S.  S-  W.Ralway  Co.,  1 1.  C.  R  690.    (C.) 
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1.  Under  the  8  &  4  Vic,  c.  107,  s.  85,  this 
Court  has  not  jurisdiction  to  order  that  an 
insolvent  be  re-heard  before  an  Assistant- 
Barrister,  who  has  already  adjudicated  upon 
the  case,  but  has  made  a  mistake. 

A  re-hearing  before  an  Asst.-Bar.  can  be 
directed  only  when  the  previous  adjudication 
has  been  obtained  by  perjury,  fraud,  or  other 
like  acts,  done  by  the  parties. 

Senille — The  application  for  an  order  to 
re-hear  should  be  made  at  the  earliest  oppor- 
tunity.—/n  re  G.y  2  I.  C.  R.  3G1 ;  3  I.  Jur.  130, 
279.    (I.) 

2.  When  a  person  not  a  party  to  a  cause, 
but  who  has  proved  a  demand  in  the  office,  is 
aggrieved  by  an  omission  in  the  final  decree  to 
provide  for  his  rights,  the  Court  will,  notwith- 
standing some  delay,  give  leave  to  present  a 
petition  of  re-hearing,  when  he  would  have 
been  entitled  to  a  re-hearing  as  of  right,  if  he 
had  been  a  party  to  the  cause. — Guinness  v. 
Z>ar/ey,  6  I.  C.  R  227.    (C.) 

8.  On  a  re-hearing  documentary  evidence, 
not  offered  at  the  original  hearing,  may  be 
received ;  but  depositions  cannot  be  given  for 
any  purpose  beyond  identifying  such  docu- 
mentary evidence. — Johnson  v.  Mid.  Gt.  W.  of 
Ir.  Ry.  Co.,  5  I.  C.  R.  264.  (C.)— [5c«  8.  c,  6 
H.  L.  Cas.  798 ;  4  Jur.  N.  S.  643.] 

4.  A  respondent,  who  has  had  a  petition 
dismissed  with  costs  as  against  him,  cannot, 
upon  a  subsequent  change  of  circumstances, 
have  the  cause  re-heard. — FoUiott  v.  Evanson, 
6  L  Jur.  51.    CC.) 

5.  The  M.  R.,  on  motion,  before  the  passing 
of  the  C.  A.  Court  (Ir.)  Act  1856  (19  &  20 
Vic,  c.  92),  made  an  order,  which  was  reversed 
by  the  Lord  Chancellor,  from  whose  decision 
a  motion,  by  way  of  appeal,  was  brought  to  the 
Court  of  C.  A.  Held,  that  the  motion  was  in 
the  nature  of  a  second  re-hearing,  and  should 
not  be  heard,  since  there  were  not  any  special 
grounds. — Dobbyn  v.  Adams,  6 1.  C.  R.  170 ;  2 1. 
Jur.  N.  S.  217.    (CA.) 

6.  The  I.  E.  Court  refused  to  grant  a  re- 
hearing pro  forma,  to  enable  an  appeal  to  be 
brought  to  the  Court  of  C.  A.,  the  intending 
appellant  having  permitted  the  month  (allowed 
by  the  12  &  13  Vic,  c.  77)  to  elapse,  under  a 
mistaken  idea  that  the  time,  within  which  he 
might  appeal,  had  been  extended  \y  the  19  & 
20  Vic,  c.  92,  to  three  months. — In  re  Ashe*s 
Estate,  6  I.  C.  R.  83.  (I.E.C.)— [Affd.:  6  I. 
C.  a  177 ;  2  I.  Jur.  N.  S.  217.    (CA.)] 

7.  On  re-hearing,  the  petitioner  applied  for 
permission  to  examine  the  witnesses  to  the 
will.  The  application  was  refused. — French 
v.  Copinger,  6  I.  C.  R.  668 ;  8  I.  Jar.  21.  (C.) 

8.  A  person  had  been  named  in  the  prayer 
of  a  canse  petition  as  respondent,  but  had  not 
been  servea  with  notice  of  the  petition,  and 
did  not  appear  at  the  hearing,  altnoagh  aware 


of  the  proceedings.  His  name  did  not  appear 
in  the  docket  for  setting  down  the  petition  for 
hearing,  and  a  decree  having  been  made  in  the 
cause  by  consent,  his  name  did  not  appear  in 
the  decree.  Upon  an  application  by  him  for 
a  re-hearing  of  the  cause — Held,  that  he  was 
not  entitled  to  have  the  cause  re-heard,  not 
being  a  party  to  the  proceedings.  —  Handcock 
V.  JJelacour,  7  I.  Jur.  252.     (C.) 

9.  A  petition  was  filed  under  the  Ren. 
Lease.  Conv.  Act,  in  which  the  petitioner 
alleged  that  no  demand  had  been  made  on  him 
under  the  Tenantry  Act.  The  respondent, 
though  served  with  notice,  neglected  to  appear 
on  the  hearing.  An  order  for  a  f.-f.  grant  was 
made.  The  Court  allowed  the  petition  to  be 
re-heard,  and  varied  its  order,  on  an  affidavit 
by  the  respondent,  showing  that  the  petitioner 
had  suppressed  a  letter  addressed  to  him  br 
the  respondent  several  years  before,  which 
might  be  held  to  be  a  demand  under  the 
Tenantry  Act. 

Waiver  of  a  demand,  if  intended  to  be  relied 
on  by  a  petitioner,  should  be  put  in  issue  by 
the  petition,  and  not  by  an  affidavit  in  reply. 
— £x  parte  Bull,  8  I.  Jur.  N.  S.  332.    (R.) 

10.  Cases  decided  in  the  Court  of  Appeal  in 
Chancery  are  not  to  be  re-heard. — Falkmer  v, 
Uomidge,  9  I.  C.  R.  168.    (CA.) 

11.  A  Judge  of  the  L.  E.  Court' disallowed 
E.*s  claim  on  the  schedule  of  incumbrances, 
and  placed  M.*8  claim  before  W.*s.  E.  on  ap- 
peal, abandoned  all  question  of  the  validity 
of  M.'s  claim,  and  obtained  a  decree  establish- 
ing his  own  claim  on  the  schedule.  W.  with- 
drew his  appeal.  E.,  finding  that  the  validity 
of  M.'s  claim  would  not  be  disputed,  as  be 
expected  it  would  be  in  W.'s  appeal,  sought 
to  have  his  original  appeal  re-heard,  so  far  as 
it  related  to  the  validity  of  M.'s  claim.  Held, 
that  the  whole  appeal  must  be  re-heard. — Eyrt 
V.  McDowell,  6  L  Jur.  N.  S.  50.    (CA.) 

12.  The  98th  G.  O.,  1843,  limiting  the  time 
for  applying  to  amend  a  decree  to  six  days 
after  the'  decree  has  been  pronounced,  will  be 
construed  strictly;  the  only  remedy  is  by 
petition  to  re-hear. — O'NeiU  v.  Innes,  6  I.  Jur. 
N.  S.208.    (C) 

18.  A  motion  to  re-hear  an  order  or  decision 
must  be  made  within  three  months,  and  liberty 
must  be  obtained  before  notice  of  the  re-hear- 
ing is  served.  The  application  for  liberty  to 
re-hear  may  be  made  exparte.-In  re  Johnttone^s 
Estate,  7  I.  Jur.  N.  S.  36.    (L.E.C) 

14.  The  Masters  have  jurisdiction  to  re-hear 
causes  referred  to  them  under  the  15th  sec. 
of  the  Ch.  Reg.  Act ;  but  have  •nly  the  same 
power  and  authority,  and  are  bound  in  the 
same  manner  as  the  Court,  in  respect  to  the 
period  within  which  causes  may  be  re-heard. 
After  the  time  limited  by  the  80th  sec.  of  the 
Act,  the  Masters  have  jurisdiction  to  give 
leave  to  re-hear  a  cause,  only  npon  being 


[PRACTICE.— RE-HEARING REPLICATION.] 


1093 


satisfied  that  ^substantial  grounds  probably 
exist  for  such  re-hearing,  and  for  the  delay  in 
bringing  ^the^same. 

A  decree  was  made  in  June  1855  in  an  ad- 
ministration suit.  In  July  1858  the  petitioner 
was  informed  of  the  necessity  of  rectifying  it. 
In  1859  he  obtained  leare  to  file  a  supple- 
mental petition  in  the  nature  of  a  bill  of 
reTiew,  which  was  dismissed  without  prejudice 
in  Feb.  1860.  In  May  1860  he  obtained  leave 
to  re-hear  the  original  cause.  Held,  that  the 
Master  had  not  jurisdiction  to  make  the  order, 
having  regard  to  the  unaccounted  for  delay 
which  had  taken  place. 

Observations  on  the  practice  in  the  Master's 
oflSce  in  administration  suits. — Nason  v.  Peard^ 
12  I.  C.  R.  30.  (R.)— [Overruled:  Shan  v. 
M'CaUin,  8  I.  Jur.  N.  S.  201.    (C.A.)1 

1.  The  M.  R.  has  jurisdiction  to  re-hear 
cause  petitions  heard  before  himself,  within 
the  limits  and  restrictions  contained  in  the 
30th  sec.  of  the  Ch.  (Ir.)  Reg.  Act. 

A  petition  was  filed  for  an  injunction  and 
an  account  of  the  profits  of  a  coal  mine.  On 
the  27th  of  May  a  decree  granted  the  injunc- 
tion, but  not  the  account.  On  the  21st  of 
June  an  action  at  law  was  brought  for  the 
profits,  but  stayed  by  injunction  on  the  4th  of 
July.  An  order  for  a  re-hearing  was  granted 
on  a  motion  made  early  in  Nov. — Shan  v. 
3f'Ca//en,13I.C.  R.  357.    (R.) 

2,  5«ii6fe— When  a  cause  has  been  sent  by 
the  Lord  Chancellor  to  the  Rolls  Court,  and 
has  been  heard  before  his  Honor,  no  practice 
exists  by  which  he  can  re-hear  it. — Shan  v. 
M'CaUin,  8  I.  Jur.  N.  S.  201.    (C.A.) 

3.  The  Masters  have  not  jurisdiction  to  re- 
hear causes  referred  to  them  under  the  15th 
section. 

Nason  V.  Peard,  12  I.  C.  R.  30  (R.),  is  over- 
ruled by  Shan  v.  M'Callin,  8  I.  Jur.  N.  S.  201 
(C.A.);  Coohe  v.  Franklin,  16  I.  C.  R.  469.  (R) 


LXXX.  Rejodtdeb. 
ISee  G.  O.  (1867),  83.] 

4.  In  a  suit  to  appoint  new  trustees,  the 
Court  permitted  the  replication  and  rejoinder 
to  be  withdrawn,  and  the  bill  amended,  by 
making  the  infant  child  of  the  ptfs.,  born  after 
issue  joined,  a  deft. — Gavacan  v.  Brophf,  2  Jo. 
629.    (E.E.) 

5.  A  rejoinder  falsely  traversing  matter  of 
inducement,  contained  In  a  replication  to  a 
plea  to  a  sci.fa,  upon  a  receiver's  recognizance, 
taken  off  the  file,  with  costs.- I'ifte  Queen  v.  Foot, 
II.  C.  R.  9.   (C.) 


LXXX.*  Replevin. 

6.  To  warrant  a  party  In  issuing  a  writ  of 
replevin,  he  should  have  been  In  clear  and 
unequivocal  possession  of  the  thing  replevied, 
when  it  was  taken.  A  party,  Issuing  the  writ 
under  Improper  circumstances,  will  be  attached 


for  contempt ;  the  writ  will  be  ouashed  ;  and 
the  goods  ordered  to  be  restored. — Comerford 
V.  Blake,  2  L  E.  R.  176.    (C.) 


LXXXI.  Replication. 

\_See  30  &  31  Fic,  c.  44,  ss.  68,  85  :  G.  O 
(1867),  82,  83,  123,  138,  256.] 

7.  After  replication,  a  cause  cannot  be  set 
down  without  giving  deft,  an  opportunity  to 
examine  witnesses. — 0*ReiUy  v.  Patterson,  Hay. 
&J.  210.    (E.E.) 

8.  If  the  bill  be  amended,  and  notice  given 
that  the  ptf.  does  not  require  an  answer  to  the 
amendments,  the  deft.,  if  he  desires  to  answer 
them,  must  do  so  within  the  time  allowed  for 
answering  when  an  answer  is  required.  In 
such  a  case  the  ptf.  acts  irregularly  in  filing  a 
replication  before  he  has  returned  to  the  deft, 
his  copy  of  the  bill,  amended.  An  answer 
filed  after  such  a  replication  is  irregular. — 
Cathcart  v.  Hewson,  H.  &  J.  540.    (E.E.) 

9.  There  having  been  a  decree  to  sell  the 
whole  lauds,  a  reference  to  settle  conditions 
of  sale  of  a  moiety  was  refused ;  because  when 
a  good  title  can  be  made  to  one  moiety  only, 
the  Court  cannot,  on  motion,  direct  that 
moiety  only  to  be  sold.  The  proper  course  Is, 
to  set  down  the  cause  for  further  directions. 
— Pier5  V.  P.,  S.  &  Sc.  414.    (R.) 

10.  The  name  of  a  deft.,  ti/emme  covert,  hav- 
ing been  omitted  by  mistake  from  a  replica- 
tion, the  ptfs.  were  permitted  to  amend  it  by 
inserting  her  name ;  but  a  motion  for  liberty 
to  insert  it  nunc  pro  tunc,  so  as  to  speed  the 
cause,  was  refused  with  costs. — Moore  v.  Creed. 
S.  &Sc.  672.    (R.) 

11.  All  such  notices  and  documents,  as  for- 
merly should  have  been  served  through  the 
Six  Clerks,  must  now  be  served  through  the 
notice  office.  The  copy  of  a  replication  served 
by  ptf.*8  solicitor  on  deft.'s  solicitor  is  insuffi- 
cient.—Cremm  V.  Howroyd,  1 1.E.  R.  873.  (R.) 

12.  An  irregular  replication,  affecting  to 
join  issue  with,  amongst  others,  a  deft,  who 
had  appeared,  but  had  not  answered,  though 
he  was  only  a  formal  party,  is  not  a  proceed- 
ing in  the  cause  to  save  ptf.'s  bill  from  being 
dismissed  for  want  of  prosecution.-itf  *ZotiaMa 
V.  i2et%  4  L  E.  a  175.    (R.)  ^ 

13.  The  replication  should  be  filed  against 
persons  against  whom  process  is  prayed,  only 
when  they  come  within  the  jurisdiction.— 
Stqthens  v.  O^Shauffhnessy,  11  I.  E.  R.  279.  (R.) 

14.  The  Court  will  amend  a  replication,  by 
altering  the  name,  when  issue  has  been  joined 

with  a  person  i?ot  a  party  to  the  record. 

Rowhncfy.  McDonnell,  1  I.  Jur.  195.     (R.) 

15.  A  rejoinder  falsely  traversing  matter  of 
inducement  contained  in  a  replication  to  a 
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plea  to  a  set.  fa.  upon  a  receiver's  reeojrni- 
zance,  taken  off  the  tile,  with  costs. —  Thf 
Qjtiecn  V.  Foot,  1  I.  C.  R.  9.     (C.) 

1.  It  is  not  an  objection  to  a  replication  in 
sci.fa.^  that  it  purports  to  be  pleaded  by  the 
Queen,  not  by  the  Att.-Gen. — Iie<j.  v.  Bowen, 
II.  C.K.  241.     (C.) 

2.  Whenever  a  plea  alleges  a  will,  the  ptf. 
must  file  a  rci)]ication. — In  re  Martin, il.  Jur. 
N.  S.  214.     (V.) 

3.  To  a  plea,  denying  that  A.  had  died  in- 
testate, and  propounding  a  will ;  the  ptf., 
without  serving  notice,  moved  for  leave  to  file 
special  replications.  7/c/</,  that  the  deft, 
should  be  served  with  two  clear  days'  notice 
of  the  motion. — Meek  v.  J/.,  5  I.  Jur.  N.  S.  42. 

(P.) 

4.  When  a  plea  alleged  that  the  will  pro- 
pounded in  the  declaration  had  been  revoked 
by  a  later  will,  the  date  of  which  was  not 
known,  the  provisions  of  which  were  incon- 
sistent with  those  in  the  will  alleged,  and 
which  had  been  given  by  the  deceased  to  the 
ptf.,  the  Court  required  a  replication  to  be 
filed  by  the  ptf. —  Greer  v.  Waterson,  9  I.  Jur. 
N.  S.  418.     Cl\) 


Report. 


See  Practice,    Master,   Refer- 
ence TO. 


Kestoring   Cause.     See   Practice,    Cause, 
Adjourning,  &c. 


Retaining    Cause.     See    Practice,   Cause, 
Adjourning,  &c. 


LXXXI.*  Review.  See  Practice,  Bill  of 
Review — Practice,  Comjiission  of 
Review. 

5.  A  commission  of  review  is  granted  only 
in  cases  of  a  clear,  distinct,  and  manifest 
error  in  law  or  fact. — Keliy  v.  ThewJes,  2  I.  C. 
R.510.    (C.) 


Revivor.  See  Pleading — Bill  of  Revivor- 
Pbactice,  Abatement  and  Revivor — 
Practice,  Sequestration. 


LXXXI.**  Right  and  Authoritt  to  Sue. 

6.  Practice  respecting  issuing  a  fi,fa.  upon  a 
decree.— OuWv.  Griffin,  3  I.  E.  R.  565.  (E.E.) 


LXXXII.  Sales  Judicial.  See  Landed  Es- 
tates Court,  Bankruptcy,  X — Mort- 
gage, VII — Particulars  of  Sale  — 
Practice,  Costs. 

[See  19  &  20  Fic,  c.  77, 8. 6  ;  Settled  Estates 
Act,  19  &  20  Fic,  c.  120.  As  to  Execution  of 
Conveyance,  see  Trustee  Act,  1850-1852.] 


1.  Sale;  when   Directed;  on  what    Terms; 

where  to  take  place. 

a.  By  the  Court  of  Chancery. 

b.  By  the  i.  E.   Court,  or  L.  E. 

Court. 

2.  Who  may  Purchase  at. 

8.    Vendor's  Duties  and  Liabilities. 

4.  Purchaser's  liii/hts.  Liabilities,  and  Duties ; 

respecting/ the  Title. 

5.  Sale,  when  Completed;  putting  Purchaser 

into  Possession. 

6.  Discharge  ofjirst  Purchaser;  substitution 

of  another. 

7.  Opening  Biddings. 

a.  Generally. 

b.  Deposit  on. 

c.  He-sale. 

8.  Of  the  Conveyance. 

9.  Setting  aside  Sale. 
10.   Other' Cases. 


LXXXII.  1.  Sale  Judicial;  when  Directed;  on 
what  Terms ;  where  to  take  place. 

a.  By  the  Court  of  Chancery. 

b.  By  the  /.  E.  Court,  or  L.  E.  Court. 


LXXXII.  1.  Sale  Judicial;  when  Directed;  on 
what  Terms ;  where  to  take  place. 

7.  The  Court  will  in  proper  cases  refer  it  to 
the  Remembrancer  to  settle  conditions  of  sale. 
— Bennett  v.  Beamish,  Jon.  &  Car.  178.    (E.E.) 

8.  The  Court  will  not  set  np  laiid  to  be 
let,  subject  to  the  interests  of  the  tenants 
resident  thereon. — Anon.,  2  Jo.  630.    (E.E.) 

9.  The  Court  will  not  set  up  a  title,  know- 
ing it  to  be  bad.  When,  therefore,  the  Court 
is  apprised  of  a  defect  of  such  a  nature,  that, 
if  it  is  of  any  importance,  it  must  malce  the 
title  not  merely  defective,  but  absolutely  bad, 
the  Court,  though  it  may  not  deem  the  defect 
important,  will  not,  by  a  condition  of  sale, 
preclude  objection  iheroto.- Bennett  v.  Wheeler, 
I  L  E.  R  18.    (R.) 

10.  Though,  in  general,  the  Court  will  not 
give  a  decree  to  sell  an  equitable  estate  in 
lands,  yet,  if  ptf.  is  not  entitled  to  call  for  a 
conveyance  of  the  legal  estate,  the  Court  will 
make  such  a  decree. — Tretnble  v.  Simpson,  6  I. 
E.  R.  98.    (E.E.) 

11.  Hearing  for  further  directions  ;  decree 
for  a  sale  pronounced. — Simpson  v.  O'SuUivanj 
Dr.  Rep.  tetnp.  Sug.  89.    (C.) 

12.  A  mortgagor  having  been  convicted  of 
felony,  the  mortgaged  premises  were  set  up 
for  sale  under  the  decree;  but  subject  to  the 
conditions  that  the  purchaser  should  not  re* 

2uire  the  deed  to  be  executed  by  the  Att.- 
ren. ;  nor  the  record  of  the  conviction  to  be 
made  up.— 4 non.,  4  I.  E.  R  701.    (E.E.) 

13.  The  heir-at-law  being  an  infant,  the 
Court,  in  a  suit  by  a  simple  contract  creditor 
of  the  ancestor,  in  order  to  protect  the  infant's 
interests,    abstained  from  giving    the  usual 
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directions  for  a  sale,  until  the  cause  came  back 
for  farther  directions ;  but  such  is  not  the 
regular  course. — Lynch  v.  Joyce,  8  Dr.  &  War. 
349.    (C.) 

1.  The  decree  declared  ptf.*8  demand  a 
charge  on  the  lands.  Liberty  was  given  to 
all  parties  to  apply  as  occasion  might  require. 
Afterwards,  on  motion,  the  Court  directed  a 
sale. —  WaUon  r.  Pun,  Dr.  Rep.  temp,  Sug.  90. 
(C.) 

2.  The  mortgagor  haying  been  convicted  of 
felony,  the  mortgaged  premises  were  set  up 
to  be  sold  under  the  decree,  subject  to  the 
conditions  that  the  purchaser  should  not  re- 
quire the  deed  to  be  executed  by  the  Att.- 
Gen. ;  nor  the  record  of  conviction  to  be  made 
up.— -Anon.,  4  I.  E.  R.  700.    (E.E.) 

8.  An  estate  was  set  up  for  sale  in  two  lots. 
One  was  sold ;  but  no  bidder  appearing  for 
the  other,  its  sale  was  adjourned.  The  Court 
approved  of  the  following  condition  of  sale 
for  it: — ^That  the  purchaser  should  not  require 
original  searches  for  judgments  against  any 
person  against  whom  such  searches  had  been 
already  made  at  the  instance  of  the  purchaser 
of  the  lot  already  sold,  but  should  be  satisfied 
with  compared  and  certified  copies  of  such 
searches. — Fitzgerald  v.  Lane,  2  I.  E.  R.  447. 
(R.) 

4.  By  settlement  of  1812,  lands  were  li- 
mited to  J.  for  life  ;  remainder  to  T.  for  life ; 
remainder  to  children  of  T.,  as  he  should  ap- 
point; in  default  of  appointment,  equally. 
The  lands  were  subject  to  a  Antcbarge  in  fee, 
vested  in  H.,  the  daughter  of  J.,  which  was  to 
commence  on  his  decease.  On  the  marriage 
of  H.  with  W.,  J.  charged  his  life  estate  with 
an  annuity  of  £50.  It,  together  with  the  per- 
petual rentcharge,  was  settled  to  the  uses  of 
W.  and  H.,  and  their  issue.  J.  and  T.  subse- 
quently granted  to  D.  a  rentcharge,  issuing 
out  of  the  lands,  for  the  term  of  twenty  years  ; 
and  demised  the  lands  to  a  trustee  for  a  like 
term,  to  secure  its  payment.  J.  died.  After 
his  decease  W.  filed  a  bill  against  T.,  his  wife, 
and  their  children  (who  were  minors^,  for  an 
account  of  the  sum  due  to  him  on  foot  of  the 
annuities,  and  for  a  receiver ;  and  obtained  a 
decree  declaring  that  the  arrears  of  the  an- 
nuity of  X50  were  a  charge  on  the  lands.  D. 
also  filed  a  bill  against  the  proper  parties,  for 
an  account  of  the  sum  due  to  him  on  foot  of 
his  annuity,  and  for  a  sale  of  the  term.  A 
decree  having  been  pronounced  in  that  suit 
to  take  an  account  of  prior  incumbrances,  W. 

f  roved  under  it  his  demand  in  his  own  cause, 
n  1829  a  decree  was  pronounced  in  D.*s  cause, 
for  a  sale  of  the  inheritance,  and  for  payment 
thereout  of  the  sum  due  to  W.,  on  foot  of  the 
annuity  of  X50 ;  and  a  day  to  show  cause  was 
given  to  the  minors.  W.  purchased  the  lands 
sold  under  that  decree.  Upon  a  bill  of  review 
by  the  children  of  T.  charging  that  the  decree 
of  1829  was  erroneous,  and  that  it,  and  the 
sale  thereunder,  had  been  concerted  by  fraud, 
which  was  not  proved  Held,  that  the  decree  was 
erroneous,  as  it  directed  the  inheritance  to  be 


sold  for  payment  of  a  sum  which  only  affected 
the  life  estate  of  J.,  and  the  sale  was  declared 
to  be  a  sale  of  the  life  estate  of  T.  only. 

Costs  of  a  bill  of  review  and  reversal  given 
to  the  ptf.,  who  succeeded  in  the  suit. — TaU 
bott  V.  Minnett,  6  L  E.  R.  83.    (E.E.) 

5.  A  condition  of  sale — that  the  purchaser 
shall  not  be  at  liberty  to  investigate  the  right 
of  the  lessor  in  a  lease  for  lives  renewable  for 
ever,  which  was  decreed  to  be  sold,  to  grant 
the  same — will  not  be  granted.  But  the  Court 
will  refer  it  to  the  Remembrancer  to  settle  a 
condition  of  sale,  that  the  purchaser  shall  not 
require  the  production  by  the  vendors  of  the 
title  of  the  lessor. — Lahey  v.  Bell,  6  I.  E.  R. 
122.    (E.E.) 

6.  When  the  agreement  of  the  parties  to  a 
loan  is,  that  the  money  shall  be  repaid  by  the 
creditor  retaining  the  rents  of  certain  lands 
of  which  he  is  tenant  to  the  debtor,  a  sale  of 
those  lands  will  not  be  decreed. — Maguire  v. 
aReiUy,  9  I.  E.  R.  835  ;  3  Jon.  &  L.  224.  (C.) 

7.  When  a  second  incumbrancer's  demand 
would  exhaust  the  entire  fund  in  a  creditor's 
suit,  the  Court  refused  to  allow  him  to  pay  off 
the  first  incumbrance  and  take  a  convevance 
without  the  expense  of  a  sale ;  but,  all  parties 
consenting,  referred  it  to  the  Master  to  as- 
certain the  value  of  the  debt  and  estate,  and 
if  it  would  not  be  beneficial  to  have  a  sale, 
directed  the  conveyance  to  be  made  as  asked. 
—Lynch  v.  Kelly,  9  I.  E.  R.  342 ;  3  Jon.  &.  L. 
628.    (C.) 

8.  In  proceeding  under  the  188th  G.  Rule 
of  1843,  the  practice  is  to  require  common, 
and  not  negative,  searches  to  be  taken  out  for 
the  purpose  of  being  laid  before  counsel,  with 
the  abstract  of  title,  before  It  is  laid  before 
and  approved  of  by  the  Master. 

Costs  of  negative  searches  for  that  purpose 
will  be  disallowed  in  taxation. 

The  ptf.'s  solicitor  will  not  in  the  first  in- 
stance, I.  e,,  prior  to  the  sale,  be  allowed  to 
charge  for  copies  of  deeds,  &c.,  appearing  in 
the  abstract.— //tt/ton  v.  Foster,  2  I.  C.  R.  340. 
(R.) 

9.  A  creditor  who  has  obtained  a  receiver 
under  the  Judgment  Act  is  a  necessary  an- 
swering party  in  a  cause  seeking  a  sale  of  the 
lands.  The  receiver  cannot  be  extended  from 
the  matter  to  the  cause,  unless  the  creditor 
has  filed  his  answer,  and  has  had  notice  of  the 
motion  to  extend. 

But  when  it  is  sought  to  extend  a  receiver 
from  one  matter  to  another,  or  from  a  matter 
to  a  cause,  in  which  a  receiver  only  is  prayed 
for,  the  debtor  only,  and  not  the  creditor  who 
has  obtained  the  receiver,  should  be  served 
with  notice  of  the  motion. — [ffWsAv.  W,,  11  I. 
E.  R.  609,  observed  on.]— Ze  Grand  v.  0*NeiU, 
2  1.  C.  R.  569.    (R.) 

10.  When  the  validity  of  an  instrument 
under  which  the  petitioners  have  obtained  an 
order  for  sale  is  questioned,  the  Court  will  not 
consider  that  question ;  but  will  stay  the  pro- 
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ceedingfl,  imposing  terms  upon  the  party  to 
proceed  elsewhere.— /n  re  GerranTs  Trusts,  6  I 
Jur.  19.    (I.E.C.) 


LXXXII.  1.  a.  Sale  Judicial^  ordered  by  the 
Court  of  Chanceiy. 

1.  When  a  ptf.  obtains  liberty  to  bid,  the 
management  of  the  sale  will  be  taken  from  his 
Bo\ic\tOT.—Drov(/ht  v.  Jones,  Fl.  &  K.316.  (R.) 

2.  The  saving  in  the  3  &  4  Vic,  c.  105,  s.  22. 
of  the  rights  of  incumbrancers  prior  to  the  1st 
of  Nov.  1840,  is  solely  for  their  protection. 
Therefore,  in  a  suit  by  a  judgment  creditor  to 
sell  the  conusor's  lands  in  his  lifetime,  he  can- 
not rely  on  the  existence  of  such  incumbrances 
if  the  owners  of  them  do  not  object  to  the 
sale. 

Semble— This  Court  will  sell  an  estate  sub- 
ject to  incumbrances.— iiTierrtn  V.  Corr,  11.  I. 
E.  R.  514.     (C.) 

3.  A  purchaser  under  the  Bankrupt  Court 
is  bound  by  the  abstract  of  title  posted  in  the 
Court ;  by  the  particular  or  contract  of  sale  ; 
and  by  the  advertisement  thereof — all  three 
combined ;  and  will  not  be  discharged  because 
of  unwritten  or  casual  misrepresentations  made 
out  of  Court.  Notice  of  lease  is  notice  of 
covenants.  Purchases  under  bankruptcy  ma- 
terially differ  from  purchases  under  a  decree 
in  Ch.,  where  there  is  no  abstract  of  title 
posted.— /n  re  Kidd ;  ex  parte  Kirk  3  I.  Jur. 
354. 

4.  The  Court  will,  on  petition,  grant  an 
order  for  the  sale  of  lands  charged  with  poor- 
rates  when  civil-bill  decrees  for  pavment  have 
been  made  against  the  respondent.— 77<^  Guar- 
dians of  Fermoy  Union  v.  King,  5  I.  Jur.  74. 
(C.) 

5.  The  Court  of  Ch.  will  not  sell  the  arrears 
of  rent  due  to  the  receiver  by  the  tenants  of 
lands  in  the  possession  of  the  Court,  after 
those  lands  have  been  conveyed  to  a  purchaser, 
if  any  of  the  parties  object. ' 

Semble— Thtit  the  Court  has  full  jurisdiction 
to  make  the  sale,  if  such  a  course  of  proceed- 
ing be  expedient,  and  all  parties  consent.— 
Hoops  V.  The  Earl  of  Kingston^  6  I.  Jur.  833. 
(C.) 

6.  Order  made  that  the  Master  should  let 
certain  lands  unless  the  parties  in  possession 
showed  good  cause  to  the  contrary ;  and  that 
on  showing  such  cause  they  should  state  how 
they  held  the  lands.— Pcife  r.  Bermingham,  7 
I.  Jur.  N.  8.  274.    (R.)  ^ 


LXXXII.  1.  b.  Sale  Judicial  ordered  by  the 
I,  E.  Courty  or  L.  E.  Court, 

7.  Form  of  order  for  the  sale  of  lands  under 
the  I.  E.  Act,  at  the  petition  of  an  owner,  te- 
nant for  life,  subject  to  incumbrances,  remain- 
der to  his  first  and  other  sons  in  tail,  remainder 
to  himself  in  fee ;  there  being  no  issue,  and 


notice  having  been  seired  on  the  flnrriving 
trustee  to  preserve  contingent  remainders. — 
Ex  parte  Lord  Blayney,  11  L  E.  R.  183.    (R.) 

8.  Cause  was  shown  against  a  conditional 
order  being  made  absolute ;  but  in  consequence 
of  the  deeds  being  in  the  possession  of  the  pe- 
titioner, the  party  showing  cause  was  not  in  a 
condition  to  prove  his  rights.  The  Commis- 
sioners woula  not  order  the  deeds  to  be  lodged 
in  Court;  but  made  the  conditional  order 
absolute  in  the  first  instance,  upon  which  the 
petitioner  would  be  compelled  to  lodge  them. 
—In  re  Orpen,  3  I.  Jur.  208.     (I.E.C.) 

9.  The  power  given  to  the  L.  E.  Court, 
under  the  21  &  22  Vic,  c.  72,  s.  72,  is  discre- 
tionary, and  exists  both  in  the  case  of  an 
incumbered  and  an  unincumbered  estate. 

The  consent  of  the  landlord  is  not  neces- 
sary ;  but  the  Court  requires  it  to  be  clearly 
shown  that  his  interest  is  not  in  any  appre- 
ciable degree  made  less  secure,  less  enjoyable, 
or  less  marketable  than  before.  If  there  is 
any  reason  to  believe  that  the  petition  has 
been  presented,  not  for  a  bonajide  sale,  but  to 
obtain  an  apportionment,  the  Court  will  make 
such  an  order  as  will  apportion  the  rent  only 
if  the  proceeding  be  duly  prosecuted,  and  the 
sale  duly  had. — In  re  Comyn'a  Estate,  11  I.  C. 
R.  330.     (L.E.C.) 


LXXXII.  2.  Who  may  Purchase  at  Saks 

Judicial, 

10.  A  receivej^  cannot,  without  special  leave 
from  the  Court,  buy  the  lands  over  which  he 
is  receiver. — Alien  v.  Bond,  3  I.  E.  R  365; 
Fl.  &  K.  196.    CR.) 

11.  It  is  irregular  for  a  party  in  the  cause  to 
bid  at  the  sale  of  lands  set  up  under  the  de- 
cree, without  having  previously  obtained  the 
permission  of  the  Court  so  to  do.  And  the 
Court  will  not,  in  such  case,  on  a  certificate  of 
his  being  the  highest  and  best  bidder,  declare 
him  the  purchaser,  unless  special  circumstan- 
ces excuse  his  irregularity. — Byrne  v.  Lafferty, 
8  I.  E.  R.  47.    (R.) 

12.  An  application  that  a  party  in  the  suit 
may  bid  at  the  sale  must  oe  on  notice. — 
Clarke  v.  Dobbin,  8  I.  E.  R.  111.    (R) 

13.  It  is  contrary  to  the  practice  and  policy 
of  this  Court  to  permit  the  receiver  in  the 
cause  to  bid  at  the  sale  of  the  lands  over 
which  he  had  been  appointed. — Awierson  ▼• 
J.,  9  I.  E.  R.  23.    (R) 

14.  Q«<Br« —Whether  a  deft.,  who  has  not 
the  carriage  of  a  decree,  may  bid  at  the  sale 
in  the  Master's  office  without  an  order  per- 
mitting him  to  do  so  ? — Afunns  r.  Feris,  11  !• 
E.  R.  253.    (R.) 

15.  Leave  given  to  the  ptf.  to  bid  at  the  sale, 
without  taking  from  him  the  carriage  of  the 
decree,  when  he  was  the  first  incumbrancer, 
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and  the  property  clearly  insufficient  to  pay 
his  demand. — Steele  v.  Devonportf  11  I.  £.  R. 
889.    (R.) 

I.  The  ptf.  was  allowed  to  bid,  and  at  the 
same  time  to  retain  the  carriage  of  the  pro- 
ceedings ;  the  only  other  solicitor  in  the  cause 
having,  on  a  previous  sale,  raised  objections 
to  the  title,  and  obtained  the  discharge  of 
a  purchaser. — Brieve  v.  Egan,  1 1.  Jur.  43.  (R.) 

2.  The  Cojurt  will  not  permit  a  solicitor 
who  has  acted  in  a  cause  to  bid,  though 
he  discharge  himself. — Keogh  v.  iC.,  1  I.  Jur. 
226.    (R.) 

8.  The  solicitor  for  X.,  ptf.  in  a  suit  to 
raise  a  charge  on  lands,  purchased,  in  the 
name  of  a  trustee,  the  lands,  at  a  sale  under 
the  decree,  which  was  conducted  by  him  in 
a  manner  that  showed  either  great  negligence 
or  a  design  to  depreciate  the  property,  and  the 
proceeds  of  which  were  insufficient  to  dis- 
charge his  demands  for  costs,  without  paying 
anything  to  X.  The  sale  was  declarea  voi<^ 
on  a  bill  filed  by  X.  sixteen  years  afterwards, 
without  any  proof  of  its  being  at  an  under- 
value. 

Semble — A  solicitor  having  the  conduct  of 
a  sale  under  a  decree,  is  under  an  absolute 
incapacity  to  purchase  at  it. 

Relief  in  such  cases  is  given  after  a  great 
lapse  of  time,  and  when  there  is  a  deception 
on  the  Court.  Sembie — ^Thcre  is  no  fixed  pe- 
riod of  limitation  to  bar  relief. — Atkins  v. 
Detmege,  12  I.  E.  R.  1.    (C.) 

4.  Leave  will  be  given  to  a  creditor  having 
carriage  of  the  proceedings  for  sale  of  an 
estate,  to  bid  at  the.  sale ;  but  he  must  first 
transfer  the  carriage  of  the  proceedings  to 
some  other  creditor,  whom  the  Master  shall 
direct. 

On  a  motion  by  a  creditor  for  leave  to  bid 
at  a  sale,  if  another  creditor  appear,  and 
apply  for  the  carriage  of  the  proceedings,  he 
will  be  entitled  to  his  costs  of  appearing  on 
such  motion,  if  the  Master  afterwards  give 
him  the  carriage  of  the  proceedings. — Motany 
V.  ScoUard,  5  I.  Jur.  204.    (R.) 

5.  A.,  a  solicitor,  having  a  charge  on  real  es- 
tate, caused  a  bill  to  be  filed,  in  his  partner's 
name,  to  raise  the  charge.  A  sale  having 
been  decreed.  A.,  without  the  leave  of  the 
Court,  purchased  the  lands  in  the  name  of 
B.,  to  whom  the  conveyance  was  made. 

The  fact  that  A.  was  the  real  purchaser  was 
never  disclosed  to  the  Master  or  the  parties  in 
the  cause ;  and  several  orders  were  made  on 
applications,  in  the  name  of  B.,  calculated  to 
lead  the  Court  to  believe  that  he  was  the  real 
purchaser,  though  the  whole  of  the  purchase- 
money  was  paid  by  A.  The  Court,  after  the 
expiration  of  nineteen  years,  and  after  the 
death  of  A.  and  his  partner,  set  aside  the 
sale,  although  it  was  not  proved  to  have  been 
fraudulent  or  at  an  under-value. 

It  is  a  settled  rule  of  the  Court  that  the 
ptf.  or  his  solicitor  cannot  bid  at  the  sale 
under  the  decree  without  the  leave  of  the 


Court.    Non-compliance  with  that  rule  will 
vitiate  the  sale. 

If  a  solicitor  or  trustee  secretlv  purchase  in 
the  name  of  another,  at  a  sale  under  the  Court, 
the  sale  is  void. 

When  there  has  been  concealment,  a  vio- 
lation of  the  rule  of  the  Court,  or  the  sale 
was  void,  lachee  or  lapse  of  time  will  not  pre- 
clude relief. 

Form  of  decree  setting  aside  a  purchase  by 
a  solicitor,  and  directing  accounts,  when  no 
fraud  or  under-value  was  proved. — Popham  v. 
Exham,  10  I.  C.  B.  440.    (R.) 


LXXXn.  8.  Vendor's  Duties  and  Liabilities. 

6.  In  sales  under  decrees,  as  in  private 
sales,  ptf.  or  vendor  is  not  bound  to  furnish 
the  purchaser  with  a  fee  for  counsel,  with 
the  abstract  of  title,  unless  by  special  con- 
dition. The  purchaser,  if  he  requires  the 
opinion  of  counsel,  must  take  it  at  his  own 
expense;  but  he  will  have  only  a  qualified 
property  in  the  opinion  until  the  sale  is  com- 
plete.—  Alexander  v.  Crosbie,  2  I.  E.  R.  141. 

(R.) 

7.  When  a  purchaser  has  been  discharged 
on  a  report  of  bad  title,  it  is  the  inheritor's 
right  to  have  the  estate  again  set  up  for  sale. 
Therefore,  the  Court  will  not,  against  his 
desire,  substitute,  in  place  of  the  discharged 
purchaser  a  person  who  offers  to  take  the 
estate  at  the  same  price,  without  objecting 
to  the  title.— O'Connor  v.  Bernard^  8  I.  E.  R. 
496.    (E.E.) 


LXXXn.  4.  Purchaser's  Rights,  Liabilities,  and 
Duties ;  Respecting  the  Tide, 

[5e6  aZso  Landed  Estates  Coubt.] 

[G.  O.  of  1848-188,  189.] 

8.  A  decree  to  sell  lands  did  not  direct  that 
they  should  be  sold  subject  to  dower  which  one 
deft,  had  recovered  at  law ;  but  the  Remem- 
brancer himself  set  them  up  subject  thereto. 
Held,  that  the  sale  was  not  irregular ;  that  the 
Remembrancer  has  a  right  to  ascertain  if  a 
bidding  be  bona  fide,  and  to  refuse  to  accept  a 
bidding  which  he  considers  not  bona  fide, — 
Eyre  v.  Lynch,  Hay  &  J.  506.    (E.E.) 

9.  A  purchaser  under  a  decree,  who  has 
gone  into  possession,  cannot  prevent  the  pnr- 
chase-monev  being  paid  out,  oy  alleging  that 
the  landlord  claims  title  to  the  premises  be- 
cause of  a  forfeiture,  and  threatens  to  bring 
an  ejectment  for  them;  the  Court  having  pre- 
viously overruled  an  exception,  taken  by  the 
purchaser  to  the  report  of  good  title,  founded 
upon  that  defect  In  the  title. — Sparrow  v. 
Cooper,  1  Jo.  72.    (E.E.) 

10.  A  purchaser  under  a  decree  is  entitled  to 
the  rents  of  lands  purchased  from  the  gale  day 
next  preceding  the  payment  of  the  purchase- 
money  into  the  bans ;  and  to  have  all  the  out- 
goings of  the  estate  cleared  off.  up  to  that  time. 
—Montgomery  v.  Coslett,  2  Ja  174.    (E.E.) 
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1.  The  Court  does  uot  Insure  to  a  purchaser 
of  lauds  sold  under  its  decree  the  rents  which 
accrued  due  between  the  lodgment  of  the  pur- 
chase-monev  in  Court  and  the  execution  of  the 
injunction  to  put  him  into  possession,  except 
when  the  lands  are  in  the  possession  of  a 
receiver  of  the  Court.  An  application,  to 
have  the  rents  paid  out  of  the  purchase-money, 
refused  with  costs. — Nunn  v.  Mahon^  2  Jo.  181. 
(E.E.) 

2.  A  purchaser  under  a  decree  will  not  be 
held  to  his  purchase,  unless  all  parties  having 
judgments,  &c.,  appearing  on  record  against 
the  vendor,  whether  prior  or  subsequent  to 
the  claim  to  raise  which  the  bill  was  filed,  are 
brought  before  the  Court  so  as  to  bind  their 
rights.— P*er«  v.  P.,  1  Dr.  &  Wal.  2G5.  (C.)— 
[Affg.  S  &  Sc.  379.    (R.)] 

3.  A  purchaser  under  a  decree,  under  colour 
of  an  injunction  to  put  him  into  possession, 
dispossessed  persons  who  claimed  adversely  to 
the  title  of  the  parties  to  the  cause.  'The 
Court  granted  a  writ  of  restitution  to  restore 
them  to  the  possession ;  and  a  reference  to  the 
officer  to  ascertain  the  amount  of  damages 
sustained  by  them  in  consequence  of  the 
ouster.  The  purchaser  was  ordered  to  pay 
those  damages,  with  full  costs  ;  the  applicants 
undertaking  not  to  bring  an  action. — Anderson 
V,  Barry,  2  Jon.  631.    (E.E.) 

4.  The  decree  in  a  suit,  to  raise  charges 
created  by  will,  directed  the  sale  of  lands,  the 
legal  estate  in  which  was  rested  in  an  adult 
trustee  in  trust  for  minors.  The  trustee  and 
c.  q.  trusts  were  parties  to  the  suit.  A  day  to 
show  cause  was  given  to  the  latter.  A  pur- 
chaser under  the  decree  was  compelled  to  take 
the  title.— A7r6y  v.  (yHea,  2  Jon.  635.   (E.E.) 

5.  The  gale  days  being  1st  May,  and  1st 
Nov.,  and  the  purchaser  having  lodged  one- 
fourth  of  the  purchase-money  on  the  28th 
April,  and  the  remaining  three-fourths  on  the 
1st  May,  though  the  sale  was  not  confirmed 
until  afterwards — Held,  that  he  was  entitled 
to  the  rents  due  on  the  Ist  May. — Scott  v. 
Rothe,  1  I.  E.  R.  105.     (R.) 

6.  When  a  promissory  note,  payable  with 
interest  generally,  has  been  lodged  in  Court, 
in  part  payment  of  the  purchase-money,  that 
will  be  regarded  as  a  contract  between  the 
parties  out  of  Court ;  and  the  word  "  interest" 
means  legal  interest,  not  the  Court  rate  of 
interest,  according  to  G.  O.  204. — Gibbons  v. 
Berry,  S.  &  Sc.  158.    (R.) 

7.  When  a  purchaser  moves  on  consent  to 
lodge  a  promissory  note  in  part  payment  of 
his  purcnase-money,  the  consent  and  note 
should  both  specify  the  rate  of  interest  pay- 
able on  the  note. — 0*  Connor  r.  Bichards,  8.  & 
Sc.  lea    (R.) 

8.  If  lands  be  leased  by  the  inheritor  after 
a  decree  to  account  has  been  pronounced 
against  him,  they  will  be  set  up,  in  the  first 
Instance,  subject  to  the  lease ;  and  if  they  do 


not  produce  sufficient  to  pay  the  incumbrances 
decreed,  with  costs,  they  will  then  be  set  up 
discharged  of  the  lease. -Barre//  v.  Bermingham^ 
S.  &Sc.  678.     (R.) 

9.  A  tenant  under  the  Court  for  seven  years 
pending  a  cause,  whom  the  purchaser's  injunc- 
tion has  dispossessed  in  the  interval  between 
two  gale  days,  is  bound  to  pay  rent  for  the 
period  during  which  he  occupied  after  the 
last  gale  day. 

It  will  be  referred  to  the  Remembrancer  to 
ascertain  the  amount  of  such  rent,  having 
regard  to  the  season  of  the  year  when  the 
broken  gale  occurred ;  and  to  the  nature  of 
the  demised  premises. — Jameson  ▼.  Farrer,  2  I. 
E.  R.  513.    (E.E.) 

10.  A  purchaser  who,  having  lodged  only 
one-fourth  of  his  purchase-money,  was  dis- 
charged upon  a  report  of  bad  title  —  Htid, 
entitled  to  the  costs  incurred  by  him  in  in- 
vestigating the  title,  but  not  to  interest  on  the 
one-fourth.  —  Feely  v.  Kilkenny,  Fl.  &  K.  456. 
(R.) 

11.  A  purchaser,  discharged  upon  a  re-sale 
under  an  order  opening  the  biddings,  is  not 
entitled,  against  ptf.  or  his  solicitor,  to  the 
costs  which  he  may  have  incurred  in  investi- 
gating the  title,  there  not  having  been  any 
reference  to  the  Master  to  report  touching 
good  title.— 5tt//iVan  v.  Bayiey,  Fl.  &  K.  460. 
(R.) 

12.  The  omission  from  a  rental,  of  a  reser- 
vation of  mines,  minerals,  and  of  a  right  of 
entry  to  search  for  them,  is  a  valid  objection 
to  the  title. — Barton  v.  Lord  Downes,  Fl.  &  K. 
505.     (R.) 

13.  When  an  estate  for  life  was  sold  under  a 
decree,  and  the  tenant  for  life  died  after 
lodgment  of  one-fourth  of  the  purchase-money 
and  obtaining  the  rule  nisi,  but  before  the 
sale  was  confirmed — Held,  that  the  purchaser 
was  bound  to  complete  his  purchase.  —  Veuy 
V.  Elwood,  Fl.  &  K.  667.    (R.) 

14.  When,  in  consequence  of  a  defect  in  the 
title  to  lands  sold  under  a  decree,  the  pur- 
chaser is  discharged,  he  is  entitled  to  the  full 
amount  of  his  purchase-money,  interest,  and 
taxed  costs,  without  deduction.  Therefore, 
when  the  interest  and  costs  are  to  be  paid  out 
of  a  fund  consisting  of  rents  of  the  lands,  the 
discharged  purchaser  is  entitled  to  an  order, 
including  the  amount  of  the  usher's  poundage 
payable  in  respect  of  the  sum  which  he  is  en- 
titled to  receive  out  of  the  fund. — Johnson  v. 
lUardon,  3  I.  E.  R.  200.    (R.) 

15.  If  a  good  title  cannot  be  given  to  the 
purchaser  under  the  decree,  without  the  aid  of 
a  supplemental  suit,  he  will,  if  so  desiring  it, 
be  discharged,  as  in  case  of  a  title  absolutely 
htid.—Flumptre  v.  O'DeU,  4  I.  E.  R.  602.    (R.) 

16.  Semble — That  when  the  estate  bargained 
for  has  been  in  its  creation  voidable,  it  lies 
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upon  the  purchaser,  objectiDg  to  the  title 
Qpon  that  ground,  to  show  that  it  has  been 
avoided. 

When  the  validity  of  the  title  depends  upon 
the  operation  of  deeds  and  acts  of  the  parties 
upon  legal  estates,  the  purchaser  is  entitled  to 
have  the  opinion  of  a  Court  of  Law.  before 
the  title  can  be  forced  upon  him. — Massey  v. 
Batweil,  2  Con.  &  L.  413  ;  i  Dr.  &  War.  56.  ^C.) 

1.  By  deed  of  1709,  the  lands  of  S.,  to- 
gether with  twelve  other  denominations,  were 
conveyed  to  J.,  subject  to  a  rent  of  £126, 
which  was  to  cease  upon  payment  of  £1800. 
In  the  will  of  J.,  dated  1717,  and  in  family 
settlements  executed  in  1756  and  1778,  no 
notice  was  taken  of  the  existence  of  this  rent. 
In  1841,  S.  was  sold  under  a  decree  in  a  fore- 
closure suit.  In  the  rental  and  abstract  the 
lands  were  described  as  fee-simple,  and  in  a 
declaration  made  by  the  deft.,  under  4  &  5 
W.  4,  c.  62,  he  stated,  that  no  part  of  the  rent 
had  ever  been  paid  by  him  or  any  of  his  an- 
cestors out  of  S.  There  was  no  evidence  to 
show  that  the  rent  had  not  been  paid  out  of 
the  other  denominations.  Held,  that  there  were 
not  suf9cient  grounds  to  presume  that  the  rent 
was  either  released  or  extinguished,  and  that 
it  was  a  valid  objection  to  the  title. —  Warren 
v.  Bateman,  Fl.  &  K.  448.  (R.) 

2.  The  omission  in  a  rental,  of  a  reservation 
oi  mines,  minerals,  and  of  a  right  of  entry  to 
search  for  them,  is  a  valid  objection  to  the 
title. — Barton  v.  Lord  Downes,  Fl.  &  K.  505. 
(K.) 

3.  When  a  party  objects  to  a  Master's  re- 
port as  to  title,  his  proper  course  is  to  file 
exceptions,  and  to  set  them  down  in  the  cause 
list  for  hearing. 

A  ptf.  cannot,  after  proceeding  before  the 
Master  on  a  reference  as  to  title,  rely  on  pre- 
vious acts  of  the  purchaser,  as  binding  him  to 
his  purchase,  notwithstanding  a  report  of  bad 
title. 

A  purchaser  is  not  bound  to  abide  by  the 
opinion  of  his  counsel. — Harewood  v.  JBicmd, 
Fl.  &  K.  540.  (R.) 

4.  A  ptf.*s  solicitor  was  held  personally 
liable  for  the  costs  of  a  reference  to  the  Mas- 
ter to  enquire  and  report  whether  a  purchaser 
was  entitled  to  any  and  what  compensation  by 
reason  of  a  misdescription  in  the  rental,  caused 
by  his  neglect  in  not  examining  the  tenants' 
leases  lodged  in  the  Master's  office. — Taylor 
V.  Gorman,  Fl.  &  K.  667.  (R.) 

B.  By  a  lease  dated  in  1777,  lands  were 
demised  for  three  lives  therein  named,  **or 
the  longest  lives  of  them,  or  whatever  life  or 
lives  ^hall  for  ever  or  hereafter  be  nominated 
or  appointed,  added  or  inserted,  on  the  back 
of  this  indenture."  There  was  no  express 
covenant  for  perpetual  renewal.  The  lessee's 
interest  was  sold  to  a  purchaser  under  a 
decree,  as  one  held  under  a  lease  renewable 
for  ever.  Upon  exceptions  to  report  of  bad 
title — Held,  that  the  title  was  not  such  a  one 
as  the  Court  would  compel  a  purchaser  to 


take.—Sheppard  v.  Doolan,  Fl.  &  K.  698.  (R.) ; 
on  appeal,  5  I.  E.  R.  6.    (C.) 

6.  A  purchaser,  discharged  by  reason  of  bad 
title,  is  entitled  to  the  costs  of  counsel's  opinion 
upon  the  title,  and  of  the  preparation  of  the 
case  for  counsel. — Barton  v.  Lord  Downes,  Fl. 
&  K.  633.  (R.) 

7.  The  ptf.'s  attorney  will  be  permitted  to 
make  copies  of  deeds  lodged  in  the  office,  for 
the  purpose  of  making  out  title,  and  will  not 
be  obliged  to  take  out  office  copies  thereof. 

Sembie — That  an  order  of  the  Court  is  ne- 
cessary for  the  purpose. — Bradshawe  v.  Short, 
3  I.  E.  R.  198.  (E.E.) 

8.  A  purchaser  under  the  decree  of  the 
Court  took  several  objections  to  the  title,  in 
some  of  which  he  failed,  and  succeeded  in 
others.  Held,  that  he  was  entitled  to  the  costs 
properly  and  necessarily  incurred  by  him  in 
investigating  the  title,  after  deducting  there- 
out the  costs  occasioned  by  the  objections  in 
which  he  failed. — Brown  v.  Lynch,  4 1.  E.  R.  69. 
(E.E.) 

9.  A  party  quarrelling  with  the  report  of 
bad  title,  should  move  to  set  it  aside,  not  to 
send  it  back  to  the  officer  to  be  reviewed ;  and 
the  notice  of  motion  ought  to  state  the  grounds 
upon  ^  hich  the  partv  seeks  to  set  aside  the 
report. —  Vincent  v.  Thwaites,  4  I.  E.  R.  689. 
(E.E.) 

10.  In  the  published  rental  of  premises  ad- 
vertised to  be  sold  under  decree,  one  portion 
was  described  as  subject  to  "  a  lease  for  sixty- 
eight  years  from  the  year  1778,"  at  the  yearly 
rent  of  £9.  13s.  lOd.,  which  was  very  inade- 
quate. The  sale  took  place  in  Nov.  1840,  the 
purchaser  went  into  possession  in  Nov.  1841. 
In  Jan.  1842,  «he  heard  that  the  lease  in  ques- 
tion was  misdescribed  in  the  rental,  but  took 
no  step.  On  the  12th  of  March  1842,  the 
lease  in  question,  with  the  title-deeds  (which 
had  been  lodged  in  the  Master's  office  for  the 
purposes  of  the  sale,  &c.),  were  handed  over 
to  him,  and  the  lease  turned  out  to  be  for 
sixty-eight  years  from  1796,  and  a  further 
term  of  seven  years  added  by  endorsement. 
He  now  (3rd  May  1842)  moved  for  a  reference 
to  the  Master  to  enquire  and  report  whether 
he  was  entitled  to  any  and  what  compensa- 
tion by  reason  of  the  misdescription  ?  Held, 
that  he  was  entitled  to  compensation,  notwith- 
standing the  lateness  of  his  application  ;  and 
that  the  ptf.'s  solicitor  should  pay  the  costs  of 
the  reference,  and  of  this  motion. — Taylor  v, 
Gorman,  4  I.  E.  R.  650.  (R.) 

1 1 .  In  cases  of  specific  performance,  the  Court 
will,  for  the  future,  add  to  the  reference  as  to 
whether  a  good  title  can  be  made,  a  direction 
to  the  Master  to  enquire  and  report  at  what 
time  a  good  title  could  have  been  shown ;  as 
interest  on  the  purchase-money  will  be  pay- 
able from  that  date. — Enraght  v.  Fitzgermd,  2 
Dr.  &  War.  48. ;  1  Con.  &  L.  181.  (C.) 

12.  Lands  were  let  under  the  Court  for  seven 
years,  pending  a  judgment  creditor's  petition. 
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Before  the  tenn  expired,  the  lands  were  sold 
oat  of  Court,  with  thepetitioner's  consent,  to 
paj  their  demands.  The  tenant  gave  posses- 
sion to  the  purchaser.  Hddj  that  the  tenant 
was  hound  to  pay  rent  for  the  intenral  during 
which  he  continued  in  possession,  from  the 
last  gale  daj  to  that  on  which  he  gave  posses- 
sion to  the  purchaser. — Jackson  t.  t/.,  5  L  £. 
B.  591.  (£.£.) 

1.  A.,  tenant  in  tail,  executed  a  settlement 
in  1809,  on  the  marriage  of  his  eldest  son,  B., 
with  C,  and  therehy  convejed  his  estates  to 
trustees  for  100  years,  to  secure  C.'s  jointure, 
on  a  contingency  then  mentioned,  and  to  se- 
cure an  annuity  for  A.'s  wife ;  subject  thereto, 
the  lands  to  A.  for  life,  remainder  to  trustees 
for  200  years,  to  secure  a  sum  of  £8000  for 
A.'8  two  remaining  children,  T.  and  J. ;  sub- 
ject thereto  to  B.  for  life,  remainder  to  trus- 
tees for  a  term,  to  secure  portions  for  his 
children  ;  subject  thereto  to  his  first  and  other 
sons  successively  in  tail.  B.  was  a  party  to 
this  settlement,  and  entered  on  A.'s  death.  In 
1811,  on  the  marriage  of  J.,  his  share  was,  by 
a  settlement  to  which  A.  and  B.  were  parties, 
partly  settled  for  her  benefit,  and  partly  as- 
signed to  her  intended  husband's  father,  who 
subsequently  assigned  his  interest  over ;  and  in 
1828,  those  assignees  filed  a  bill  to  raise  this 
charge.  In  1884,  a  receiver  was  appointed, 
who  continued  in  receipt  of  the  rents  from 
that  time.  In  1837,  a  decree  on  sequestration 
was  obtained  against  B.  and  C.  and  their 
eldest  son,  D. ;  and  in  1889  there  was  a  decree 
for  a  sale  of  the  200  years'  term,  and  all  pro- 
per parties  were  directed  to  join  in  the  con- 
veyance. In  1889,  D.,  without  the  concurrence 
of  B.,  executed  a  disentailing  deed.  B.  died 
in  1840.  and  D.  conveyed  the  lands,  subject  to 
the  term,  to  B.  and  his  heirs,  who  conveyed 
the  lands  for  value  to  the  widow  of  B.  Heldy 
that  a  purchaser,  under  the  decree,  of  the 
term,  declining  to  take  a  case  to  a  Court  of 
Law,  was  bound  to  accept  the  title;  the  settle- 
ment of  1809  having  been  only  voidable,  but 
not  void,  and  being  binding  on  B.,  who  derived 
benefits  thereunder;  and  having  been  suffi- 
ciently confirmed  by  D. ;  and  that  judgments 
entered  up  against  B.  and  D.,  since  1823,  did 
not  bind  the  term;  and  that  B.'s  widow,  having 
purchased  pendente  lite,  was  bound  by  the  de- 
cree of  lS39.—Massey  v.  Batwell,  2  Con.  &  L. 
418 ;  8  Dr.  &  War.  56.    (C.) 

2.  When  the  purchaser  of  an  interest  sold 
under  a  decree  of  the  Court,  acquires  b^  that 
means  a  knowledge  of  a  defect  in  the  title  to 
that  interest,  and  afterwards  buys  up  the 
estate  of  the  person  interested  in  taking  ad- 
vantage of  that  defect,  the  Court  will  not 
allow  him  to  rely  on  the  doctrine  that  a  pur- 
chaser is  not  obliged  to  take  a  doubtful  title, 
in  support  of  an  ol2Jection  to  the  title  founded 
on  that  defect. 

QjU€ere  —  Whether,  if  the  objection  were 
valid,  the  Court  will  allow  him  to  rely  on  it  ? 
—Sheppard  v.  Doolan,  5  I.  E.  R.  6 ;  8  Dr.  & 
War.  1.  (€.)— [5e«  4  I.  E.  R.  654 ;  Fl.  &  K. 
598.    (B.)] 


8.  Lands  held  under  a  lease  for  lires  renew- 
able for  ever,  were,  by  marriage  settlement, 
conveyed  to  trustees  to  the  use  of  G.,  the  hus- 
band, for  life ;  remainder  (subject  to  jointure 
and  portions  for  younger  children)  to  the  first 
and  other  sons  of  the  nuurriage  in  quasi  taiL 
After  the  death  of  G.,  the  younger  children 
filed  a  bill  to  raise  their  porUons.  In  1838 
there  was  a  final  decree  for  a  sale,  under  which, 
in  1843,  the  lands  were  sold.  In  1842,  a  re- 
renewal  of  the  lease  was  executed  to  the  deft, 
the  quasi  tenant  in  tail,  against  whom,  pend- 
ing the  suit,  several  judgments  had  been  ob- 
tained, of  which  no  notice  had  been  taken. 
The  purchaser  objected  to  the  title  because  of 
those  judgments.  Held,  on  exception  to  the 
Master's  report  of  good  title,  that  the  renewal 
of  1842  ought  to  have  been  to  the  trustees  of 
the  settlement ;  that  its  having  been  to  the 
deft,  made  him  a  mere  trustee  of  the  legal 
estate  upon  the  trusts  of  the  settlement ;  and 
that  the  judgments  in  question  did  not  consti- 
tute a  valid  objection  to  the  title. — Leake  v. 
Z/.,  5  L  £.  R.  861.    (R.) 

4.  Before  a  purchaser  under  decree  was  put 
into  possession,  rents  to  which  he  was  entitled 
became  due,  and  pajrments  were  made  by  the 
tenants  to  the  receiver.  Held,  that  the  pay- 
ments made  after  the  rents  to  which  the  pur- 
chaser was  entitled  had  become  payable, 
should  be  applied  in  payment  of  those  rents, 
and  not  of  the  arrears  of  rent  previously  due. 
—Hargrave  v.  Holland,  5  I.  E.  R.  169.  (R.)- 
[Overruled:  DoorUy  y.  Power,  11  L  E.  R.677.] 

5.  A  life  estate  was  sold  by  the  Court,  and 
the  life  dropped  before  the  sale  could  have 
been  confirmed.  Held,  that  the  purchaser 
was  bound  by  his  bidding  in  the  Master's 
office,  and  should  complete  his  purchase. — 
Vesey  V.  ElwQod,  5  L  E.  R.  184.    (C.) 

6.  In  England  the  money  is  not  required  to 
be  lodged  until  the  title  is  approved  of,  and 
there  are  frequent  applications  made  to  the 
Court  there  for  liberty  to  bring  in  the  pur- 
chase-money, so  that  the  purchaser  may  be 
entitled  to  the  rents  from  the  date  of  the 
lodgment.  The  question,  whether  the  pur- 
chaser is  entitled  to  interest  on  his  purchase- 
money,  is  also  frequently  debated  there. — 
Vincent  v.  Thwaites,  5  I.  E.  R.  528.    (KE.) 

7.  Lands  were  sold  under  a  decree  of  the 
80th  of  April  1840,  one-fourth  of  the  purchase- 
money  deposited,  a  conditional  order  to  con- 
firm the  sale,  and  subsequently  the  remaining 
three-fourths  lodged  in  bank  to  the  credit  of 
the  cause ;  all  upon  the  following  day.  Order 
to  confirm  the  sale  made  absolute  on  the  12th 
of  May.  Held,  that  the  purchaser  was  not 
entitled  to  the  rents  from  the  Ist  of  Nov., 
the  gale-day  next  preceding  the  day  of  sale. — 
Vincent  v.  Thwaites,  2  I.  E.  R.  426.    (E.E.) 

8.  It  appeared  that  the  receiver  had  passed 
his  final  account  in  1829,  when  there  was  a 
small  sum  due  to  him;  that  the  purchaser 
under  the  decree  in  the  cause  was  put  into 
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possession  the  same  year;  and  tbat  the  re- 
ceiver had  not  received  anj  of  the  rents  since 
his  last  account.  The  Court  granted  an  order 
to  vacate  the  receiver's  recognizance,  although 
he  had  not  been  formally  discharged.  The  in- 
junction to  put  the  purchaser  into  possession 
amounts  to  a  discharge  of  the  receiver. — 
ilnoR.,  2  I.  E.  R.  416.    (E.E.) 

1.  A  motion  to  invest  the  one-fourth  of  the 
purchase-money  in  £3^  per  cent,  stock,  must 
be  upon  notice. — Lee  v.  Poole,  2  I.  E.  R.  419. 
(E.E.) 

2.  The  purchaser  of  lands  sold  under  a  de- 
cree is  entitled  to  a  map  and  survey  of  them, 
prepared  during  the  progress,  and  for  thepur- 
poses  of  the  CAUse,—-Jep/uon  v.  Minton,  Flan. 
&K,96.    (B.) 

8.  When  a  purchaser,  having  lodged  the 
one-fourth  of  his  purchase-money,  refused  to 
lodge  the  three-fourths,  unless  the  abstract  of 
title  were  first  delivered  to  him,  and  no  report 
of  good  title  had  been  obtained — Held,  that 
the  purchaser  was  not  entitled  to  the  abstract 
until  the  confirmation  of  the  sale. 

The  deposit  of  one-fourth  of  the  purchase- 
money  made  by  the  purchaser,  who  afterwards 
refuses  to  complete  the  purchase,  can  in  no 
case  be  forfeited,  until  the  Master  has  made 
his  report  of  good  title ;  and  even  then  it  will 
require  a  strong  case  to  induce  the  Court  to 
declare  it  forfeited.  The  more  proper  course 
is,  for  the  ptf.  to  move  for  a  re-sale,  and  that 
the  deposit  be  retained  to  indemnify  the 
estate  the  costs  and  consequences  of  such  re- 
sale.—fTarren  V.  Batemany  Fl.  &  E.  189.   (R.) 

4.  A  purchaser  of  an  estate  sold  under  a 
decree  of  the  Court  of  Ch.,  who  confirmed  his 
sale  on  the  28th  April,  but  whose  purchase- 
deed  was  not  executed  until  the  Dec.  follow- 
ing, is  liable  for  the  tithe  composition  which 
accrued  due  in  Nov.,  the  lands  being  in  the 
occupation  of  tenants  from  year  to  year. 

A  person  who  has  been  declared  the  pur- 
chaser on  a  sale  under  the  Court  of  Ch.,  has, 
in  the  contemplation  of  a  Court  of  Equity, 
after  the  confirmation  of  the  report,  an  estate 
in  the  lands. 

A  purchaser  of  an  estate  buys  it  subject 
to  the  outgoings  incident  to  it. — Stewart  v. 
Alexander,  2  Jo.  580.    (E.E.) 

6.  The  purchaser  of  a  reversionary  interest 
under  the  decree  of  the  Court,  is  bound  to  pay 
interest  at  the  rate  of  £8. 10s.  per  cent,  on  the 
three-fourths  of  his  purchase-money,  from  the 
date  of  the  report  oi  good  title,  he'not  having 
been  guilty  of  any  laches  up  to  that  period,  to 
the  date  of  the  lodgment. 

The  rule  is  the  same  if  the  property  be  in 
its  nature  reversionary,  thougn  tnere  be  a 
small  present  profit  arising  from  it. 

Upon  obtaining  the  report  of  good  title  it 
is  the  duty  of  the  purchaser  to  bring  in  the 
remainder  of  his  purchase-money ;  and  if  he  is 
afterwards  discharged  on  account  of  defect  of 
title,  he  will  be  entitled  to  interest  thereupon ; 
he  is  therefore  properly  chargeable  with  in- 


terest from  that  time. — Hutchinson  v.  Cathcart, 

1  I.  E.  R.  452 ;  Jon.  &  C.  260.    (E  J:.) 

6.  A  purchaser  of  lands  sold  under  the  de- 
cree of  the  Court,  pursuant  to  a  rental  which 
stated  that  they  were  demised  for  a  term 
therein  mentioned,  is  entitled  to  confirmation, 
if  it  should  appear  that  they  are  demised  for  a 
longer  term ;  but  he  may,  byhis  acts,  waive 
his  title  thereto. — Homer  v.  WilUams,  Jon.  & 
Ca.274.    (E.E.) 

7.  When  lands,  let  under  the  Court  for 
seven  years  pending  the  cause,  are  sold  under 
the  decree,  and  the  tenancy  is  determined  be- 
fore the  expiration  of  the  term,  the  purchaser 
having  notice  of  the  tenancy  at  the  time  of 
the  sale,  and  going  into  possession,  is  not  en- 
titled to  the  crops  sown  by  the  late  tenant,  and 
growing  on  the  lands.  The  late  tenant  is  en- 
titled to  emblements,  and  is  not  affected  by 
the  custom  of  the  country  as  to  the  outgoing 
tenant's  right  after  the  expiration  of  his  Tease. 

Semble — In  such  a  case,  if  the  purchaser 
insist  on  retaining  the  crops,  the  Court  will 
direct  a  reference,  at  his  expense,  as  to  the 
value  of  the  crop,  and  the  damage  sustained 
by  the  late  tenant  in  relation  thereto. — Creed 
V.  C,  3  I.  E.  R.  207.    (R.) 

8.  In  a  purchase  of  a  life  interest  under 
the  Court,  when  the  life  dropped  after  the 
rule  nisi  to  confirm  the  report  of  the  sale  had 
been  obtained,  and  before  it  could  be  made 
absolute — Held,  that  the  purchaser  was  bound 
to  pay  the  purchase-money. 

In  sales  under  the  Court  the  title  of  the 
purchaser  has  relation  back  to  the  time  of 
bidding,  as  in  sales  out  of  the  Court  it  has 
to  the  date  of  the  contract. —  Vesey  v.  Elwood, 

2  Con.  &  L.  47 ;  8  Dr.  &  War.  74.    (C.) 

9.  A  purchaser  cannot  be  attached  for  not 
completing  his  purchase  until  after  a  report 
of  good  title  has  been  obtained. 

The  purchaser  of  a  life  estate  under  a  decree, 
having  lodged  one-fourth  of  the  purchase- 
money,  served  the  rule  nisi  to  confirm  the 
sale  on  the  22nd  of  Jan.  The  eight  days  li- 
mited by  the  rule  expired  on  the  3rd  of  Feb., 
and  no  cause  was  shown.  The  tenant  for  life 
died  on  the  12th  of  Feb.,  and  before  the  sale 
had  been  absolutely  confirmed,  or  the  re- 
mainder of  the  purchase-money  had  been  paid 
in,  the  purchaser  refused  to  proceed,  the 
estate  having  determined.  Hela,  that  as  the 
sale  might  have  been  confirmed,  the  purchaser, 
althougn,  not  guilty  of  any  unreasonable  de- 
lay, was  bound  and  liable  to  the  risks  and 
losses  of  the  estate,  provided  a  good  title 
could  have  been  made.  The  Court,  therefore, 
refused  his  application  for  the  one-fourth  of 
the  purchase-money  lodged  by  him  ;  and  or- 
dered, on  the  ptf.'s  motion,  that  it  should  be 
referred  to  the  Master  to  enquire,  &C.,  whether 
a  good  title  could  have  been  made  at  the 
time  of  the  sale,  or  at  anv  and  what  time  pre- 
vious to  the  death  of  the  tenant  for  life. — 
Vincent  v.  Going,  8  I.  E.  R,  480.    (R.) 

This  order  was  reversed  by  Lord  Plunket,  on 
appeal. — Ibid,  489,  n. 
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1.  When  the  parchaser  has  been  discharged 
upon  a  report  of  bad  title,  it  is  the  right  of 
the  inheritor  to  have  the  estate  again  set  up 
to  be  sold.  Therefore,  the  Court  will  not, 
against  his  desire,  substitute  in  the  place  of 
the  discharged  purchaser  a  person  who  offers 
to  take  the  estate  at  the  same  price,  and  not 
object  to  the  title. —  O'Connor  v.  Bernard,  3  I. 
E.  E.  496.    (E.E.) 

2.  A  purchaser  under  the  decree  of  the 
Court  was  discharged  upon  a  report  of  bad 
title,  and  it  was  ordered  that  his  deposit  be 
paid  back  to  him,  without  prejudice  to  his 
applying  for  the  interest  thereon,  and  his 
costs,  when  there  should  be  a  fund  in  Court. 
He  died  before  either  the  costs  were  taxed, 
or  a  fund  for  their  payment  was  realised. 
Held,  that  on  a  fund  being  afterwards  realised, 
his  personal  representative  was  entitled  to  be 
paid  thereout  the  interest  and  costs. 

An  order,  awarding  an  attachment  against 
the  purchaser  for  not  completing  his  purchase 
had  been  made.  Thereupon  he  obtained 
an  order  of  reference  as  to  the  title.  Held, 
that  he  was  not  entitled  to  interest  for  the 
period  intervening  between  the  date  of  the 
lodgment  of  the  deposit  and  the  date  of  the 
order  of  reference,  or  to  the  costs  incurred  by 
him  during  that  interval ;  and  that  the  costs 
of  the  order  for  the  attachment  should  be  set 
off  against  the  interest  and  costs  due  to  him. — 
Mackay  v.  Orr,  3  I.  E.  R.  4in).     (E.E.) 

8.  When  lands  are  sold  under  a  decree,  the 
purchaser  is  entitled  to  have  all  judgments 
paid  out  of  the  purchase-money  satisfied  upon 
record. 

But  when  a  judgment  creditor  filed  a  charge 
under  the  decree,  to  which  the  ptf.  filed  a  dis- 
charge, relying  on  the  Statute  of  Limitations, 
and  nothing  further  having  been  done  upon 
the  charge,  the  Master's  report  did  not  find 
anything  due  on  foot  of  the  judgment — Held^ 
that  notwithstanding  the  death  of  the  judg- 
ment creditor,  the  purchaser  under  the  decree 
was  not  entitled  to  have  such  judgment  satis- 
fied, nor  the  lands  released  from  it  by  deed,  as 
the  filing  of  the  charge  made  the  creditor  a 
quasi  party,  and  bound  him  and  his  represen- 
tatives by  the  decree. 

When  a  judgment  creditor  comes  in  under 
a  consent  order  after  the  final  decree,  and  the 
Master  finds  against  the  judgment,  as  being 
barred  by  the  Statute  of  Limitations,  the 
Master's  report  must  be  made  up  and  con- 
firmed ;  otherwise  the  purchaser  will  have  a 
right  to  have  the  Judgment  satisfied,  or  a  re- 
lease executed. — Fitzgerald  v.  Zoim,  3  I.  £.  B. 
839.    (B.) 

4.  A  purchaser  under  decree  Is  not  entitled 
to  require,  at  the  cost  of  the  estate,  a  further 
opinion  of  counsel  in  favour  of  the  title,  be- 
sides that  which  he  gets  with  the  abstract  un- 
der Lord  Redesdales  rule.  He  may,  if  he 
pleases,  take  a  further  opinion ;  and,  if  after- 
wards discharged  from  the  purchase  by  rea- 


son of  defects  of  title  discovered  by  such 
further  opinion,  he  will  be  entitled  to  be  re- 
paid the  reasonable  costs  incurred  in  obtain- 
ing it.— Bor/on  v.  Lord  DoHmes,  4  L  E.  R.  607 ; 
FL&K.633.    qR.) 

5.  A  purchaser  under  a  decree  of  the  Court 
took  several  objections  to  the  title,  in  some  of 
which  he  failed,  and  succeeded  in  others. — 
Heldf  that  he  was  entitled  to  the  costs  properly 
and  necessarily  incurred  by  him  in  investiga- 
ting the  title,  after  deducting  thereout  the 
costs  occasioned  by  the  objections  in  which  he 
failed.— ^roipnv.ZyncA,  4  I.  E.  R.  69.  (E.E.) 

6.  A  purchaser  of  lands  sold  under  a  decree 
is  not  bound  to  see  to  the  application  of  the 
purchase-money. — Blake  v.  B^  5  I.  E.  R.  596. 

(E.E.) 

7.  If  the  ptf.,  or  a  person  standing  in  the 
situation  of  a  ptf.,  purchases  under  the  de- 
cree, the  transaction  is  to  be  examined  with 
the  utmost  strictness,  and  if  the  decree  be 
reversed  for  error,  the  sale  cannot  be  upheld. 
Talbott  v.  MinneU,  6  L  E.  R.  83.    (E.E.) 

8.  A  purchaser  under  the  decree  of  a  Court 
of  Equity,  obtaining  a  conveyance  of  the  legal 
estate,  is  not  entitled  to  have,  at  the  expense 
of  the  funds  in  the  cause,  a  release  from  equi- 
table incumbrancers,  who  were  parties  to,  and 
paid  under  the  decree. 

Upon  the  sale  of  an  estate,  if  there  be  an 
outstanding  trust  term,  the  vendor  must  (if 
required)  have  such  term  surrendered  at  his 
own  expense ;  or,  if  the  terra  be  so  circum- 
stanced that,  although  the  trusts  have  been 
fulfilled,  it  has  never  been  assigned  to  attend 
the  inheritance,  the  vendor  must,  if  required, 
have  it  so  assigned  at  his  own  expense ;  but 
if  the  term  have  been  already  assigned  to  at- 
tend, and  the  purchaser  requires  it  to  be 
further  assigned  to  a  trustee  nominated  by 
himself,  such  further  assignment  must  be  at 
the  purchaser's  expense. 

The  lands  of  B.  and  D.l>eing  subject  to  a 
jointure  secured  thereon  by  a  trust  term,  by 
condition  of  sale  it  was  stipulated  that,  with- 
out prejudice  to  the  rights  of  the  jointress,  B. 
should  be  sold  as  if  exclusively  liable  to  the 
jointure,  and  D.  as  if  exonerated  therefrom  ; 
and  that,  to  thb  end,  the  purchaser  of  D. 
should  have  from  the  purchaser  of  B.  a  deed 
of  indemnity.  The  costs  of  the  preparation  of 
such  deed  must  be  borne  by  the  vendor,  the 
condition  being  sUent  on  the  subject. — Kea- 
tinge  v.  iC,  6  I.  E.  R.  43.    (R.) 

9.  Purchasers  of  an  estate  sold  in  several 
lots  under  decree,  requiring  to  compare  with 
the  original  deeds  lodged  in  the  Master's 
ofiSce,  for  the  purposes  of  the  sale,  the  copies 
furnished  to  them  with  the  abstract  of  title, 
the  Court  ordered  that  the  deeds  should  be 
handed  over  to  the  ptf.'s  solicitor,  he  under- 
taking to  re-lodge  them  after  the  comparison 
should  be  made ;  and  that  the  ptf.'s  solicitor 
should  produce  them  in  his  ofiSce  to  the  soli- 
citors for  the  several  purchasers,  and  permit 
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them  to  compare  the  deeds  with  the  copies 
famished,  or  to  he  furnished,  to  them. — Rey- 
iio/A  V.  i2.,  6  I.  E.  R.  76.    (B.) 

1.  The  tenants  of  the  lands  sold  under  the 
decree,  refusing  to  gire  copies  of  the  leases 
under  which  they  claimed  to  hold  the  lands, 
the  Court  ordered  them  to  produce  their 
leases  to  the  attorney  for  the  ptf.,  to  enahle 
him  to  take  compared  copies  thereof.  Some 
of  them  having  disobeyed  that  order,  the  Court, 
upon  the  parties  in  the  cause  and  the  pur* 
chaser  undertaking  to  confirm  the  leases,  or- 
dered an  attachment  to  issue  against  the 
tenants  so  refusing ;  same  not  to  issue  if  the 
tenants  produced  their  leases,  and  permitted 
copies  thereof  to  be  taken. — Scott  v.  Miller,  6 
L  E.  R.  120.    (E.E.) 

2.  Form  of  order  to  the  Master  to  deliver 
title  deeds  and  documents  to  the  ptf.*s  solici- 
tor to  be  deposited  in  the  Bank  of  Ireland  for 
the  benefit  of  the  several  purchasers  under 
the  decree;  and  allowing  the  purchaser  to 
compare  copies  with  the  original  deeds. — 
Cunningham  v.  Hume,  6  I.  E.  R.  76,  note,    (R.) 

8.  Judgments  entered  pending  a  suit  for 
the  sale  of  an  estate  constitute  no  valid  ob- 
jection to  the  title. — Maasey  v.  BatweU,  5  I.  E. 
R.882.    (C.) 

4.  A.,  by  will,  after  appointing  lands  to  his 
eldest  son,  G.,  gave  all  the  residue  of  his 
real  estate  among  his  six  younger  sons,  sub- 
ject to  his  debts  and  some  charges.  Shortly 
afterwards  he  obtained  a  conveyance  of  free- 
hold property,  and  died  without  having  altered 
or  republished  his  will,  leaving  his  eldest  son 
of  full  age.  Upon  A.*s  death  in  1791,  the  six 
younger  sons  entered  into  possession  of,  inter 
alia,  the  after-acquired  property,  and  so  con- 
tinued until  the  present  time.  O.  died  in 
1819,  leaving  an  infant  heir.  It  did  not  ap- 
pear that  any  claim  was  ever  made  on  the 
part  of  G.  during  his  life,  or  after  his  death 
by  his  heir-at-law,  and  the  younger  sons  con- 
tinued during  the  entire  of  such  period  in  the 
undisturbed  enjoyment  of  the  property.  In 
1839  the  premises  were  sold  under  a  decree  of 
the  Court  in  a  suit  instituted  by  a  judgment 
creditor  of  A.,  in  which  the  infant  heir  was  a 
deft.  After  this  sale  the  heir  died,  and  the 
suit  was  not  revived  against  the  next  heir. 
The  abstract  of  title  stated  all  the  above 
matters,  and  was  verified  by  two  affidavits, 
deposing  as  to  the  fact  of  the  possession,  and 
the  receipt  of  rent  by  the  younger  sons.  Hdd, 
upon  objections  to  the  title  by  thepurchaser, 
that  by  the  operation  of  8  &  4  Ty.  4,  c.  27, 
such  a  title  had  been  created  as  the  purchaser 
was  bound  to  take. — Scott  v.  Nixon,  8  Dr.  & 
War.  888 ;  6  I.  E.  R.  8.    (C.) 

5.  A  purchaser  under  a  decree  for  a  sale 
for  the  payment  of  equitable  incumbrances, 
has  not  a  right  to  have  the  estate  releasea 
therefrom,  the  effect  of  the  decree  being  to 
extinguish  them  as  to  the  estate  sold.  He 
must  have  a  conveyance  of  the  legal  estate 


discharged  of  all  incumbrances,  legal^  and 
equitable ;  but  he  is  not  entitled  to  any  other 
evidence  of  the  exoneration  of  the  estate  from 
equitable  incumbrances  extinguishedj.by  the 
decree,  than  such  as  the  decree  itself^nd  the 
proceedings  under  it,  afford  him. —  Webber  v. 
Jones,  6  I.  E.  R.  142.    (R.) 

6.  A  purchaser  under  the  decree  of  this 
Court  is  not  entitled  to  have  his  objections  to 
the  title  disposed  of  before  he  brings  in  the 
whole  of  the  purehase-money,  and  has  the 
sale  absolutely  confirmed.  Ji,  after  lodging 
one-fourth  of  the  purchase-money,  he  delays 
to  complete  his  purchase,  the  party  having 
the  carriage  of  the  decree  may  obtain  an  order 
that  he  bring  in  the  remaining  three-fourths 
within  a  limited  time,  or,  in  default  of  so 
doing,  that  his  one-fourth  be  forfeited,  and 
that  there  be  a  re-sale.  It  is  no  objection  to 
the  application  for  such  order,  that  there  has 
not  been  any  report  upon,  or  reference  as  to, 
the  title. 

The  purchaser  under  a  decree  in  a  credi- 
tor's suit,  objected  to  the  title,  on  the  ground 
that  there  were  outstanding  judgments  con- 
fessed by  the  deft,  before  the  tiling  of  the  bill, 
which  afterwards,  pending  the  cause,  were 
revived  and  redocketed  under  Moore's  Act,  and 
that  they  were  not  bound  by  the  decree.  The 
Master  overruled  the  objection,  being  of  opi- 
nion that  the  judgments  in  aci.fa.  were  to  be 
considered  as  new  and  original  judgments ; 
that  the  first  were  gone,  and  that  the  others', 
having  been  obtained  pendente  lite,  did  not 
affect  the  title  to  be  conveyed  to  the  pur- 
chaser. Upon  exceptions  to  the  report  of 
good  title— ^«^  thatthej^  should  be  allowed ; 
that  the  judgments  in  sci,  fa,  were  not  to  be 
considered  as  creating  new  rights,  but  merely 
as  revivals  of  rights  under  the  original  judg- 
ments ;  and  that  the  purchaser's  objection  to 
the  title  should  therefore  be  allowed.~iV«<;inaii 
V.  Fitzgerald,  6 1.  E.  R.  268.  (R.>— [See  Hawke$ 
V.  Swiney,  ibid,  269,  note."] 

7.  J.  conveyed  his  real  estate  to  trustees,  to 
whom  he  was  indebted,  in  trust  to  sell  and 
pay  themselves;  to  pay  the  surplus  arising 
from  the  sale  to  J. ;  and  to  convey  to  him  the 
residue  of  the  lands  (if  any  remained  unsold)  • 
the  receipt  of  the  trustees  to  be  sufficient  dis- 
charge to  a  purchaser.  The  deed  contained 
covenants  for  repayment  of  the  money  by 
a  certain  day,  for  good  title,  and  quiet  en- 
joyment.   On  a  sale  of  the  estate,  under  a 

decree  to  execute  the  trusts  of  the  deed 

Held,  that  judgments  confessed  by  J.,  after 
the  execution  of  the  deed,  and  still  outstand- 
ing, were  not  objections  to  the  title. Alex- 
ander V.  Crosbie,  6  I.  £.  R.  618.    (R.) 

8.  Though  the  Court  will  not,  in  general,  give 
a  decree  for  a  sale  of  an  equitable  estate  in 
lands,  yet,  if  the  ptf.  is  not  entitled  to  call  for 
a  conveyance  of  the  legal  estate,  it  will  make 
such  decree. — Tremble  v.  Simpson,  6  L  E  R 
98.    (E.E.)  *      * 

9.  The  purchaser  under  a  decree  having 
objected  to  the  title  for  want  of  parties  to  the 
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suit,  an  application  on  behalf  of  the  ptf.,  that 
the  purchaser  might  be  discharged  from  his 
purchase  was  refused. 

Leave  given  to  ^le  an  exceplion  to  the 
officer's  report  (of  bad  title),  nunc  pro  tunc, — 
Coni/ers  v.  Crasbie,  7  I.  E.  B,  300.     (E.E.) 

1.  Four  tenants  in  common,  being  entitled 
to  the  first  estate  tail  in  X.  under  a  deed,  were 
before  the  Court  in  a  suit  instituted  to  estab- 
lish a  will  devising  Y.,  the  validity  of  which 
depended  on  the  deed.  In  a  cross-cause  im- 
peaching the  deed,  only  two  of  them  were 
made  parties.  Both  causes  having  been  heard 
together,  a  decree  was  made  on  a  compromise 
setting  aside  the  deed  as  to  X.,  and  directing 
a  reconveyance  by  all  proper  parties.  A 
person  who  would  have  been  entitled  to  a 
prior  estate  tail  in  X.  under  the  deed  was 
bom.  A  conveyance  was  afterwards  executed 
in  pursuance  of  the  decree,  in  which  the  four 
tenants  in  common  joined.  Heid,  that  the  in- 
heritance having  been  imperfectly  represented 
in  the  cross-cause,  a  good  title  could  not  be 
derived  through  the  decree. — Pasley  v.  Lord 
Clanmorris,  7  I.  E.  E.  442.     (C.) 

2.  Under  a  deed  in  the  nature  of  a  mort- 
gage, containing  a  trust  for  sale,  the  trustees 
and  mortgagee  can  make  a  good  title  to  a 
purchaser  without  the  concurrence  of  judg- 
ment creditors  of  the  mortgagor,  whose  judg- 
ments are  subsequent  to  the  deed ;  and  it 
makes  no  difference  that  the  sale  is  bad  in  a 
suit  founded  on  the  deed. 

Though  a  purchaser  is  not  bound  by  the 
opinion  of  his  counsel  on  the  abstract  of  title 
waiving  an  objection,  yet  if  the  objection 
does  not  go  to  the  root  of  the  title  (er.  or.,  if 
it  be  for  the  non-production  of  an  old  dieedl 
if  the  purchaser  continues  to  treat,  and  leads 
the  seller  to  further  expense  for  some  time 
after  the  first  waiver,  he  cannot  afterwards 
rely  on  it. — [^Alexander  v.  Crosbie,  6  I.  E.  R. 
613,  affirmed  on  appeal.] — Alexander  v.  Crosbie, 
7  I.  E.  R.  445 ;  1  Jon.  &  L.  656.    (C.) 

3.  When  lands  sold  under  a  decree  contain  a 
quantity  less  than  that  stated  in  the  rental,  the 
ptf.  cannot,  the  purchaser  not  having  made 
any  objection,  set  aside  the  sale,  or  insist  that 
the  purchaser  shall  not  have  compensation  if 
he  choose  to  hold  his  bargain. — Magawley  v. 
Bro^r,  7  I.  E.  R.  557.    (R.) 

4.  A  purchaser  who  has  been  discharged 
from  his  purchase  on  report  of  bad  title,  is 
entitled  to  interest  on  his  one-fourth  of  the 
purchase-money  from  the  date  of  its  lodgment, 
up  to  the  lodgment  of  the  residue. — Linehan 
V.  Cotter,  8  I.  E.  R,  104.    (R.) 

5.  The  purchaser  lodged  his  promissory  note 
for  X1500,  the  amount  of  the  purchase-money, 
bat  was  aifterwards  allowed  £288.  28.  4d.,  com- 
pensation for  a  rentchai^e  to  which  the  estate 
was  found  to  be  liable.  Meld,  he  was  charge- 
able for  Interest  on  hia  note  for  the  difference 
only.—  WiUon  v.  Poe,  8  I.  E.  R.  189.    (R.) 


6.  Part  of  the  lands  sold  under  the  decree 
was  liable  to  quit-rent  and  tithe  rentcharge, 
though  not  so  stated  in  the  rental.  Another 
part  was  stated  in  the  rental  to  be  held  from 
year  to  year,  by  C,  at  a  rent  payable  on  Ist 
May  and  1st  Nov.;  but  the  purchaser  found, 
after  he  lodged  his  one-fourth  of  the  purchase- 
money,  that  it  was  held  for  a  term,  with  power 
to  the  tenant  to  surrender  on  any  25th  of 
March  or  29th  of  Sept.,  giving  six  months* 
previous  notice;  and  it  was  surrendered  on 
the  25th  of  March  then  next.  The  tenure  by 
which  other  parts  were  held  was  not  stated  in 
the  rental ;  but  the  purchaser,  on  going  into 
possession,  found  they  were  held  for  lives  still 

;  subsisting.  Held,  that  the  purchaser  was  en* 
titled  to  compensation  for  the  quit-rent,  but 
not  for  the  tithe  rentcharge.  Tnat  C.  was,  at 
the  time  of  sale,  a  tenant,  not  from  year  to 
year,  but  for  a  term  to  end  on  the  25th  of 
March  then  next;  and  the  porchaser  was 
entitled  to  compensation  therefor;  and  that 
he  was  not  entitled  to  compensation  in  re- 
spect of  the  premises  of  which  the  tenure  was 
not  stated,  as  he  should  have  ascertained  how 
they  were  held. — Martin  v.  Cotter^  8  I.  K  R. 
147.    (R.) 

7.  The  Court  will  reouire  that  the  promis- 
sory note  lodged  by  the  purchaser  for  his 
purchase-money  shall  bear  interest  at  X6  per 
cent.— J  won.,  8  I.  E.  R.  158.    (R.) 

8.  Lands  were  decreed  to  be  sold  subject 
to  a  charge.    An  application,  on  consent,  to 

lodge  the  money  in  Court,  refused.     r. 

,  8  I.  E.  R.  614.    (E,E.) 

9.  When  a  creditor  to  the  estate  is  de- 
clared the  purchaser,  at  a  sum  less  than  his 
demand,  he  must  lodge  his  promissory  note  in 
lieu  of  the  purchase-money,  in  order  that  the 
Side-bar  Rule  to  confirm  the  sale  may  be  en- 
ttred.— Edwards  v.  Backas,  8  L  E.  R.  685.  (R) 

10.  The  lands  of  M.,  part  of  the  manor  of 
C,  were  conveyed  in  1823  to  A.  and  his  heirs, 
^'  saving  and  excepting  thereout  the  manorial 
rights  belonging  to  the  manor  of  C,  and  the 
tolls  and  duties  of  the  fairs  and  markets 
thereof,  and  also  any  liberty  of  turbary  or 
limestone  heretofore  granted  therein  or  there- 
out by  B.  or  his  ancestors,  to  any  of  the 
tenants  of  the  said  manor,  as  expressed  in 
their  leases  respectively."  There  was  no  lime- 
stone or  turbary  on  M.,  nor  had  any  manorial 
rights  been  exercised  for  more  than  twenty 
years,  nor  any  fair  or  markets  ever  held.  In 
1845,  M.  was  set  up  and  sold  as  held  by  a 
clear  indefeasible  title  in  fee-simple.  Upon 
objection  to  the  title,  the  Master  in  Ch.  re- 
ported the  title  bad.  Held,  upon  exceptions 
to  the  report,  that,  under  the  circumstances, 
the  saving  in  the  deed  did  not  form  any 
ground  for  the  report  of  bad  title. 

In  the  rental  under  which  the  lands  were 
sold  a  part  was  thus  described: — **Term  for 
which  demised ;  under  an  article  of  agree- 
ment for  lease  for  four  lires,  bearing  date 
1804,  and  one  year.'*  The  sale  took  place 
in  Jan.  1845;   and  on  the  9th  of  April  the 
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purchaser's  solicitor  received  a  copy  of  the 
article,  and  then  first  discovered  that  the 
agreement  was  for  a  lease  to  commence  after 
the  es^piration  of  a  then  subsisting  lease  which 
did  not  expire  until  1843.  On  the  24th  of 
Oct.  he  lodged  objections  to  the  title,  and 
subsequently  swore  that  he  was  misled  by 
the  statement  in  the  rental.  Hdd,  affirming 
the  report,  that  the  mis-statement  was  ground 
for  discharging  the  purchaser,  not  for  com- 
pensation. That  the  delay  in  lodging  the 
objection  disentitled  the  purchaser  to  his 
costs.— Jforftft  V.  Cotter^  9  L  E.  B.  44.    (B.) 

1.  When  lands  decreed  to  be  sold  to  pay 
the  ptf.'s  demand  were  of  insufficient  value, 
and  no  bona  fide  bidders  could  be  procured, 
the  Court  permitted  the  ptf.  to  bid,  without 
taking  from  him  the  carriage  of  the  decree. — 
Spcdght  V.  Paterson,  9  I.  E.  K.  149.    (B.) 

2.  Lands  were  set  up  as  held  under  a  clear 
and  indefeasible  title  in  fee-simple,  and  in  the 
rental  it  appeared  that  they  hadbeen  conveyed 
f  orty'years  oef  ore,  reserving  a  right  to  cut  turf 
and  quarry  limestone  to  tenants  of  another 
estate,  although  the  right  had  never  been  since 
exercised,  and  there  were  no  turf  bogs  Worked 
or  quarries  open  on  the  estate ;  but  It  did  not 
appear  that  there  might  not  be  turf;  and 
there  was  no  proof  that  there  was  not  lime- 
stone. Held,  a  good  objection  to  the  title, 
and  the  purchaser  discharged. 

The  rental  at  the  sale  contained  an  obscure 
statement,  leaving  it  doubtful  whether  a  te- 
nant held  for  lives  named  in  1804  or  1848 ;  it 
proved  to  be  the  latter;  and  the  purchaser 
swore  he  had  been  misled.  Heldf  a  sufficient 
ground  for  discharging  the  purchaser. 

A  delay  of  seven  months  held  no  waiver  of 
an  objection  to  the  title,  which  turned  upon  a 
question  of  fact. 

Observations  on  clearing  a  title,  by  showing 
the  non-existence  of  rights  under  a  reserva- 
tion or  onerous  covenant  not  stated  ;  and  on 
the  duty  of  being  careful  and  explicit  In  pre- 
paring for  a  sale. — Martin  v.  Cotter,  9  I.  E.  B. 
861 ;  3  Jon.  &  L.  495.    (C.) 

3.  By  deed  of  1809,  between  A.  and  B., 
Deputy  Barrack-master  General,  reciting  that 
part  of  A.'s  estate  had  been  fixed  on  for  the 
site  of  barracks,  and  that  it  was  necessary 
that  a  liberty  or  privilege  for  the  troops  for 
exercising  should  be  granted  on  another  part ; 
A.  conveyed  nine  acres  for  ever  for  the  site 
of  the  barrack,  and  also  granted,  let,  and 
demised  unto  B.  100  acres,  to  hold  to  him 
and  his  successors  for  ever,  for  the  purpose 
only  of  exercising  thereon.  In  trust  for  his 
Majesty,  his  heirs  and  successors,  reserving  a 
rent  of  £150.    There  was  a  covenant  for  the 

{payment  of  the  rent,  and  a  power  to  the 
essor  to  resume  the  100  acres,  upon  giving 
another  piece  of  ground  In  lieu  of  It.  After 
the  slffnatures,  It  was  declared  In  the  attesta- 
tion clause  that  nothing  in  the  deed  should 
be  construed  to  deprive  A.  or  his  heirs  of  the 
fee  and  inheritance  of  the  full  and  free  enjoy- 
ment and  possession  of  the  100  acres,  **the 


liberty  of  exercising  thereon  being  only  in- 
tended to  be  granted."  A.,  in  1818,  demised 
the  100  acres  to  C,  for  lives  renewable  for 
ever,  subject  to  the  perpetual  right  of  exer- 
cising thereon,  &c.  In  lB23,  C,  being  a  trader, 
upon  his  marriage  covenanted  that  whatever 
estate  or  property,  real  or  personal,  he  died, 
possessed  of,  should  be  charged  with  an  an- 
nuity for  his  wife,  in  the  event  of  her  survi- 
ving. C.  died  in  1842,  leaving  his  widow  still 
surviving.  C.'s  interest  in  the  lease  was  sold 
under  the  decree ;  and  the  rental  stated  ^*  the 
lands  were  subject  to  a  perpetual  right  to  be 
used  by  the  mUitaiy  as  an  exercise  ground.** 
ffeld,  confirming  the  Master's  report  of  bad 
title,  that  the  deed  of  1809  was  not  a  mere 
grant  of  an  easement  in  the  100  acres,  but 
was  an  absolute  conveyance  of  the  land,  the 
fee  of  which  was,  by  the  7  G,  3,  c.  6,  vested 
in  the  Crown,  without  livery  of  seizin. 

Though  a  conveyance  to  one  and  his  suc- 
cessors gives  but  a  life  estate,  and  in  convey- 
ances operating  under  the  Statute  of  Uses, 
the  seizin  must  be  commensurate  with  the 
use,  yet  SembU,  this  does  not  apply  to  a  case 
of  trust. 

Held  also,  that  It  being  doubtful  whether, 
upon  the  true  construction  of  the  covenant  in 
the  deed  of  1823,  the  lands  were  bound  there- 
by, the  Court  would  not  compel  the  purchaser 
to  take  a  title  subject  to  so  serious  a  question. 
— TFAtte  V.  Baylor,  10  L  E.  B.  43.    (B.) 

4.  Lands  were  sold  as  fee-simple,  but  the 
purchaser,  after  the  sale,  for  the  first  time 
found  that,  though  held  In  fee-simple,  the 
owner  was  bound  to  raise  and  maintain  the 
fences,  and  keep  the  drains  and  watercourses 
clear,  &c  Held,  that  the  purchaser  could  not 
be  compelled  to  accept  a  title  when  the  en- 
joyment of  the  estate  was  subject  to  such 

Sualifications. — Larkin  v.  Lard  Rosse,  10  I.  £. 
L70.    (B.) 

5.  The  purchaser  of  lands  sold  under  the 
decree  of  the  Court  is  not  entitled,  before 
the  title  has  been  accepted  by  him,  to  see 
the  opinion  of  counsel  on  the  statement  of 
title,  given  pursuant  to  the  138th  G.  O. — 
Stack  V.  Baxter,  10  I.  E.  B.  102.    (B.) 

6.  The  Court  refused  to  allow  a  purchaser 
to  lodge  his  promissory  note  In  lieu  of  the 
three-fourths  of  his  purchase-money,  upon  the- 
allegation  that  there  would  be  a  large  surplus, 
and  the  Inheritor  consenting,  notice  not  having 
been  given  to  all  the  creditors. — Gardiner  t. 
Blesinton,  11  I.  E.  B.  357.    (B.) 

7.  A  sum  not  exceeding  the  interest  of  the 
purchase-money,  or  the  rents  of  the  estate, 
paid  to  the  purchaser  when  the  money  had 
been  lodged  three  years,  but  the  title  was  not 
yet  completed.— i\«r«  v.  P.,  11  I.  E.  B.  868. 
(B.) 

8.  When  a  property  was  set  up  for  sale  by 
an  auctioneer  in  tne  country,  first  in  lots,  then 
part  of  it  in  batches  of  some  lots  together, 
then  the  whole  together,  the  auctioneer  havinff 
stated  that  he  would  receive  biddings,  and 
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that  the  Master  would  declare  the  purchaser,  ■ 
a  person  who  was   the  hi^rhest  bidder  for  a 
batch    of   some  lots,    and  afterwards  for  the 
whole,  was  held  to  hi^  biddinsr  for  the  lots, 
thouph  he  was  mi>led  by  the  mode  of  selling.  , 
and  intended  to  bid  for  the  whole.  i 

When  a  sale  is  had  in  the  country,  under 
the  l^lHh  Order,  the  bidders  are  not  entitled 
to  have  notice  of  the  confirmation  of  it  bv  the 
Master.— 0'G'ni</y  y.  Braify,  11  I.  E.  R.'4<R). 
(C.) 

1.  Rents,  received  by  the  receiver  after  the 
gale  day  next   succeeding   the   Ituipment   of 
three-fourths   of    the   purcha^e-money    by   a 
purchaser  of  lands  under  a  decree,  are  appli- 
cable:— first,  to  pay  solvent  arrears;  then  to  > 
pay  rent  due  to  the  purchaser,  whether  he  has  ; 
or  has  not  gone  into  posse>sion,  and  whether  the  ' 
purchase-deed  has  or  has  not  been  executed. —  i 
f  L«   ▼.   Moorhead,  2    Moll.  oiiO ;   Harqrave  v.  i 
Holland,  5  I.  E.  R,  169,    overruled.]— />o</r%  ' 
V.  Power,  11  I.  E.  R.  577.  (li.) 

2.  Lands  were,  by  settlement,  subject  to 
£800  secured  by  a  term  of  KMl  years,  and  by  , 
a  subsequent  will  to  £420(),  secured  by  another  \ 
term  of  99  years,  as  portions  for  younger  child- 
ren, of  whom  the  ptf.  and  A.  were  two.  By 
will  the  lands  were  devised,  subject  to  the  two 
terms,  after  prior  limitations,  to  A.  for  life, 
remainder  to  his  first  and  other  sons  in  tail. 
A.  being  in  possession,  a  bill  was  filed  to  raise 
the  two  sums,  to  which  a  minor  tenant  in  tail, 
bom  afterwards,  was  made  a  party  by  supple- 
mental bill.  The  Master  reported  interest 
accmed  on  the  two  charges  during  the  pos- 
session of  A.  The  final  decree  confirmed  the 
report,  and  declared  the  sums  reported  charges 
on  the  terms ;  and  in  default  of  payment  there- 
of, directed  the  Master  to  sell  the  several  lands 
and  premises  comprised  in  the  respective  terms, 
to  pay  the  respective  demands  decreed  charges 
thereon.  The  lands  were  set  up  and  sold  for 
the  residue  of  the  two  terms,  add,  on  excep- 
tions to  the  Master's  report  of  good  title,  that 
as  the  minor  tenant  in  tail  was  a  party  in  the 
cause,  the  decree  was  not  erroneous,  though  it 
directed  a  sale  for  the  payment  of  interest 
accmed  during  the  possession  of  A. ;  nor 
because  it  omitted  to  set  off  the  interest  which 
ought  to  hare  been  paid  bj  A.  against  his 
share  of  the  portion,  and  a  sum  which  was 
reported  to  A.  charged  on  other  lands  directed 
to  be  sold  by  the  decree.  But  the  Court 
directed  the  Master  to  allocate  to  the  minor, 
out  of  the  sum  so  reported  to  A.,  the  amount 
of  interest  which  he  was  liable  to  pay. 

That  although  the  two  charges  affected  the 
terms  separately,  and  were  not  distinguished 
in  the  report  or  decree,  as  it  was  clearly  for 
the  benefit  of  the  minor  that  the  terms  should 
be  sold  together,  the  title  was  not  objection- 
able on  that  ground. 

That  as  the  minor's  estate  was  puisne  to 
the  terms,  the  omission  to  giye  him  a  day  to 
show  cause  would  not  affect  the  purchaser. — 
£dgeu>orih  t.  E^  12  L  £.  R.  81.  (R.)  ^ 

8.  A  purchaser  relied  on  the  memorial  of  a 
deed  as  creating  an  objection  to  the  title,  and 


succeeded  on  an  exception  founded  upon  it. 
Htld,  that  he  could  not  afterwards  object  that 
the  deed  iuelf  was  not  produced,  although 
there  was  not  a  condition  of  sale  dispensing 
with  its  production. — Stewart  t.  Marquis  of 
Conynjhiim,  1  I.  C.  R.  oU.  (R.) 

4.  The  petitioner's  title  was  questioned.  It 
was  stated  in  an  affidavit  that  he  was  abroad, 
and  that  his  residence  was  not  known.  The 
Court  settled  interrogatories,  and  directed 
them  to  be  left  with  his  solicitor;  and  that 
they  should  be  returned,  answered,  within 
fourteen  davs. — In  rt  IIamiIton*s  Estate,  3  L 
Jur.  121.  (1.'E.C.) 

5.  An  estate  was  so  situated  that  its  ralne 
would  be  considerably  increased  or  deteriora- 
ted by  the  deaths  of  certain  parties.  The 
rental  stated  that  twelve  acres,  part  of  the 
demesne,  were  not  part  of  the  property  to  be 
sold  under  this  Court ;  but  were  held  under  a 
lea>e  which  terminated  with  the  present  sale. 
It  afterwards  appeared  that  these  twelve  acres 
included  the  front  lodge,  and  principal,  if  not 
only  practicable  means  of  entry  to  the  de- 
mesne. P.  purchased  in  August  last.  On  an 
application  by  him  to  be  discharged  from 
the  sale — Iltldy  that  his  delay  in  paying  the 
purchase-money,  and  in  making  tne  present 
application,  had  disqualified  him  from  the  in- 
dulgence sought. 

Semble — A  conditional  order  for  an  attach- 
ment against  the  purchaser,  for  non-payment 
of  the  purchase-money,  having  been  obtained 
upon  a  former  dav,  was  now  made  absolute. — 
In  re  Jessop,  3  L  Jur.  223.  (I.E.C.>-/6idL  385. 
(C.) 

6.  Lands  sold  under  the  Court  were  pur- 
chased by  M'K.,  who  immediately  sold  them  to 
A.  for  £50  more  than  he  had  paid ;  received 
his  I.  O.  U.  for  the  amount ;  and  with  his  con- 
sent entered  a  declaration  of  trust  in  his 
favour  in  the  Commissioner's  books.  A.  re- 
fused to  complete  the  purchase.  Held,  on  an 
application  to  compel  him  to  do  so,  that  the 
Court  could  not  recognise  the  sub-sale. 

The  practice  of  the  Court  is  only  to  recog- 
nise the  person  who  bids  for  the  property, 
when  he  bids  in  his  own  name  ;  when  he  bids 
with  consent  for  another  person,  to  hold  both 
accountable,  unless  he  shall  have  previously 
declared  to  the  Court  that  he  is  only  bidding 
as  a  trustee. 

Where  a  sub-sale  takes  place,  or  for  any 
other  cause  it  b  the  desire  of  the  purchaser 
on  record  that  some  other  party  snould  be 
placed  in  his  stead,  so  as  to  release  him  from 
responsibility,  his  proper  course  is,  to  make  an 
application  to  that  effect  to  the  Court, — /"  »^ 
Stirling*s  Estate,  3  L  Jur.  229.  (LE.C.) 

7.  Vendors  contracted  to  giye  the  purchaser 
a  perpetuity  of  lands  held  on  lease  for  li^ts 
renewable  for  ever.  The  nurchaser  paid  his 
purchase-money  the  day  lUrter  the  sale,  *nd 
called  for  the  perpetuity,  which  had  not  been 
then  (nor  even  at  the  date  of  thia  motion) 
procured.  A  few  days  after,  the  premises 
were  accidentally  destroyed  by  fire.    On  *o 
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application  by  the  purchaser  to  be  discharged 
from  his  purchase — UeUij  that  the  rendors,  not 
having  given  what  they  had  professed  to  sell — 
a  perpetuity — the  contract  was  not  fully  com- 
pletea;  and,  that  the  purchaser  should  be 
discharged. — In  re  Carew,  8  I.  Jur.  233.  (I.E. 

1.  When  the  rental  contains  misdescrip- 
tions of  facts,  which  do  not  interfere  with 
the  enjoyment  of  the  estate,  the  Court  will 
not  release  a  purchaser;  but  will  refer  it  to 
the  Commissioner,  in  chamber,  to  enquire,  and 
award  adequate  compensation. — Jn  re  Clarets 
Estate^  8  I.  Jur.  867.  (I.E.C.) 

2.  A  discharged  purchaser  is  prima  fac^e 
entitled  to  all  the  costs  incurred  by  him  In 
investigating  the  title.  The  Court  therefore 
refuseato  give  a  special  direction  to  the  Tax- 
ing-Master to  disallow  costs  incurred  in  con- 
sequence of  thepurchaser  not  objecting  earlier 
to  the  title.— Ireir  v.  Chamley,  2  I.  C.  R.  666. 

(R.) 

8.  Premises  having  been  sold,  the  ptf.,  the 
first  incumbrancer,  was  declared  the  purchaser. 
The  incumbrance  being  for  a  larger  amount 
than  the  purchase-money,  she  was  allowed  to 
lodge  her  promissory  note  for  one-fourth  of 
the  purchase-money;  the  sale  to  be  there- 
upon confirmed,  nist,  and  when  the  time  should 
expire,  she  should  lodge  her  promissory  note 
for  the  remainder  of  the  purchase-money. — 
Hammond  v.  Mitcheli,  6  I.  Jur.  249.  (R) 

4.  The  question,  on  a  reference  to  enquire 
whether  timber  be  essential  to  the  possession 
and  enjoyment  of  an  estate,  is  one  partly  of 
fact  and  partly  of  opinion  and  taste ;  the  end 
of  the  enquiry  being,  to  ascertain  whether, 
though  in  respect  of  its  intrinsic  value,  it  may 
admit  of  pecuniary  compensation,  its  adventi- 
tious value  as  an  ornament  to  the  estate  be 
not  so  material  as  that  it  may  reasonably  be 
supposed  that,  without  it,  the  purchaser  would 
not  have  entered  into  the  contract. 

When  the  timber,  the  subject  of  the  enquiry, 
grew  on  a  comparatively  small  portion  of  the 
estate,  detached  from  the  demesne,  and  not  in 
view  of  the  mansion-house,  pleasure  grounds, 
or  avenues,  and  the  Master  reported  that  it 
was  not  essential  to  the  possession  and  enjoy- 
ment of  the  estate,  thougn  there  were  conflict- 
ing aflidavits  as  to  whether  it  was  ornamental 
or  not,  the  Court  (reversing  the  order  of  the  M. 
R)  refused  to  send  baclL  the  report  to  be  re- 
considered on  further  evidence. 

A  motion  to  vary  a  Master's  report  was 
directed  to  stand  over  for  further  affidavits. 
Held,  that  a  party  who  had  filed  an  affidavit 
could  not,  on  appeal  from  the  order  made  on 
the  further  affidavits,  object  to  the  admission 
of  them  as  irregular  and  contrary  to  the  prac- 
tice of  the  Court. — Stewart  v.  Coniptgham,  8  I. 
C.  R  104.  (C.) 

5.  According  to  the  practice  of  the  I.  E. 
Court,  the  purchaser  is  entitled  to  the  rents 
from  the  last  gale  day  before  the  purchase, 
as  the  Commissioners  charge  the  purchaser 


interest  at  £6  per  cent,  from  the  expiration  of 
fourteen  days  from  the  day  of  purchase  or 
confirmation  of  the  sale.  The  sale  took  place 
on  the  2l8t  of  July ;  the  purchaser  was  declared 
entitled  to  the  gale  due  on  the  29th  of  Sept. 
following,  although  he  did  not  lodge  his  pur- 
chase-money until  the  21st  of  Oct. 

After  a  receiver  has  been  discharged,  and 
the  purchaser  has  gone  into  possession,  the 
Court  will  not  make  an  order  that  the  tenants 
shall  pay  to  the  purchaser  the  rent  which  fell 
due  prior  to  the  discharge  of  the  receiver; 
the  receiver  is  to  receive  the  arrear  due  prior 
to  his  being  discharged,  although  the  pur- 
chaser may  be  entitled  to  a  portion  of  such 
arrear.  The  Court  of  Ch.  does  not  order  the 
tenant  to  pay  such  arrears  to  thepurchaser. 

The  practice  of  the  Court  of  Exchequer,  as 
stated  in  Jackson  v.  J.  (5  I.  E.  R  691)  and 
Jameson  v.  Farrer  (8  I.  E.  R  846)  is  not  the 
practice  of  this  Court. 

Form  of  order  in  such  case. 

The  Side-bar  Rule,  discharging  a  receivar, 
on  the  certificate  of  a  sale  in  the  I.  E.  Court, 
does  not  operate  as  an  absolute  discharge. 
Although  he  cannot  proceed  gainst  the  lands 
for  arrears  of  rent,  he  may  proceed  against 
the  tenant  by  attachment  or  sequestration,  on 
the  Master's  certificate,  or  by  action  in  the 
name  of  the  Master,  when  the  tenant  holds  by 
lease  under  the  Court,  for  the  arrears  due  when 
the  receiver  was  discharged. — Wakott  v.  Con- 
don, ^  I,  C,^i&l\^  I.  Jur.  381.  (R) 

6.  The  conditional  order  to  confirm  a  sale 
must  be  served  on  the  inheritor,. even  if  he 
have  not  appeared  in  the  cause. 

Althougo,  as  a  general  rule,  the  time  for 
showing  cause  against  a  conditional  order  does 
not  run  when  the  Rolls  Court  is  not  sitting, 
the  Lord  Chancellor  will,  under  particular 
circumstances,  direct  the  officer  to  issue  the 
Side-bar  Rule  to  lodge  the  remaining  three- 
fourths  of  purchase-money,  though  the  condi- 
tional order  to  confirm  tlie  sale  had  not  been 
served  until  after  the  Rolls  Court  had  risen 
for  the  Vacation. — Copeland  v.  Conway,  8  I. 
C.  R  486.  (C.) 

7.  In  the  cause  of  C.  v.  C,  lands  were  sold, 
and  the  ptf  .'s  demand  paid  out  of  the  purchase- 
money.  The  purchaser  obtained  a  conveyance, 
and  went  into  possession  of  the  lands.  He 
was  afterwards  evicted  by  title  paramount, 
from  a  very  small  portion  of  his  purchase. 
Held,  that  he  was  not  driven  to  seek  a  remedy 
under  the  covenants  in  his  conveyance,  but 
was'  entitled  to  compensation  from  any  fund 
in  Court  which  might  be  applicable  to  pay 
compensation  to  him. 

The  cause  of  C  v.  C  was  instituted  by  the 
holder  of  an  incumbrance  puisne  to  that  of  the 
ptf.  in  C.  V.  C,  and  sought  a  sale  of  lands 
which  had  been  subject  to  the  charge  of  the 
ptf.  in  the  first  suit.  The  whole  of  the  pur- 
chase-money in  C  V.  C.  had  been  distributed, 
but  a  fund  arising  from  lands  subject  to  the 
demand  of  the  ptf.  in  that  suit  had  been  trans- 
ferred to  E.  V.  U,  Held,  that  this  fund  might  be 
applied  to  compensate  the  purchaser  for  the 
loss  sustained  by  his  eviction. 
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A  purchaser  under  the  Court  nuij.  In 
some  circomftancet,  iniUt  on  compensation, 
eren  after  conreyance  executed  and  possession 
taken. 

A  purchaser  under  the  Court  is  not  confined 
to  his  own  purchase-money  as  security  for  any 
compensation  to  which  be  mar  be  entitled, 
but  may  obtain  it  from  a  fund  produced  by 
other  lands,  which  had  been  subject  to  a 
demand  discharged  out  of  his  purchase-money. 
^Cocper  T.  C  4  L  C.  R.  76 ;  7L  Jur.  49.  (Cf.) 

1.  A  purchaser  of  lands  by  public  auction 
agreed  to  pay  the  purchase-money  in  March 
1852,  and  fulfil  the  conditions  of  sale,  one  of 
which  was,  that  the  purchaser  should  be  en- 
titled to  the  rents  and  profits  from  the  Ist 
Not.  1851 ;  and  if  the  completion  of  the  pur- 
chase should  be  delayed  *'from  any  cause 
whatsocTer "  beyond  March  1852,  that  he 
should  pay  interest  on  the  purchase-money 
from  Noy.  1851.  The  yendor  agreed  to  f umisb 
an  abstract  of  title  within  four  days,  but  it 
was  not  sent  within  the  specified  time,  and  the 
title  was  not  completed  until  Jan.  1854.  The 
purchaser  had,  b<^ore  March  1852,  drawn  the 
amount  of  the  purchase-money  out  of  the 
funds,  and  lodged  it  in  bank  ready  for  pay- 
ment, but  receiyed  little  or  no  interest  upon 
it.  In  the  beginning  of  the  latter  month,  he 
sent  an  agent  to  Uie  yendor,  offering  the 
money,  and  declining  to  pay  interest  upon  it 
after  that  date.  The  yendor  refused  to  receiye 
tJie  principal  until  the  title  should  be  comple- 
ted. In  tne  latter  end  of  the  same  month  the 
purchaser  wrote  to  the  yendor  stating  that,  if 
the  abstract  of  title  should  be  furnished  within 
one  week,  he  was  ready  to  complete  the  con- 
tract, proyided  that  his  right  to  the  rents  and 
profits  should  not  be  interfered  with,  and 
that  he  should  not  be  asked  for  interest  upon 
the  purchase-money.  No  direct  reply  was 
giyen,  but  negotiations  were  continued.  A 
petition  haying  been  filed  by  the  yendor  to 
compel  the  pim^haser  to  complete  the  pur- 
chase, and  pay  interest  upon  the  purchase- 
money  —  HeMy  that  the  purchaser  was  not 
liable  for  interest  upon  the  purchase-money, 
the  yendor  haying  been  in  default. 

That  the  purchaser  was  entitled  to  the  rents 
and  profits  of  the  lands.— J^s^/  y.  FarrtBy,  7 
L  Jur.  184.    (C.) 

8.  A  solicitor  bidding  at  a  sale  in  the  I.  E. 
Court,  and  signing  his  name  in  the  book  **  in 
trust,"  without  disclosing  the  name  of  his  c.  q.  t. 
was  held  personally  liable  for  the  deficiency 
which  arose  on  a  re-sale  of  the  lands.— ^Za  re 
Scotfs  Estate,  7  I.  Jur.  829.    (I.E.C.) 

4.  The  rental  of  lands  sold  in  the  I.  £.  Court 
stated  that  the  property  was  held  under  two 
leases,  for  three  young  liyes,  with  a  concurrent 
term,  at  a  rent,  and  that  Uie  lease  contained 
coyenants  by  the  lessee  to  expend  £800  in 
building  a  dwelling-house  and  for  planting  and 
registering  trees.  One  lease  contained  a  coye- 
nant  to  expend  £800  in  building  a  house ;  but 
there  were  blanks  for  the  names  of  the  coye- 
nantor  and  coyenantee,  and  for  the  years 
within  which  the  coyenant  was  to  be  perform- 
ed.   The  other  lease  contained  a  coyenant 


merely  to  improye  a  dwelling-house ;  and  each 
lease  contained  a  corenant  to  plant  timber 
trees  eyeryyear.  Hdd,  that  the  obseryations 
in  the  rental  were  not  so  specific  as  to  amount 
to  misrepresentation,  such  as  would  entitle  the 
purchaser  to  be  discharged  from  his  purchase. 

That  the  purchaser  had  constructiye  notice 
of  the  coyenants  in  the  leases. 

That  the  purchaser  was  entitled  to  compen- 
sation, by  reason  of  the  coyenant  to  build 
being  limited  in  point  of  time.— /a  re  Irwm,  5 
LC.  R.290.    (P.C.) 

5.  The  L.  K  Court,  eyen  in  the  absence  of 
an  express  condition  of  sale  to  that  effect,  does 
not  guarantee  the  particulars  of  tithe  rent- 
eharge,  the  amount  and  apportionment  of 
which  are  settled  by  Act  of  Parliament 

The  rental  incorrectly  stated  the  names  of 
the  parties  liable  to  the  tithe  rentcharge,  but 
the  same  amount  wa^  in  fact  paid  by  other 
parties.  A  motion  by  a  purchaser,  to  be  dis- 
charged was  refused;  but  compensation  was 
giyen,  at  the  rate  of  the  purchase,  for  any 
substantial  error  of  detail. — In  re  MoorketuTs 
Estate,  12  L  C.  B.  871 ;  6  L  Jur.  N.  S.  819. 
(L.E.C.) 

6.  Upon  a  claim  for  compensation  by  a  pur- 
chaser in  the  L.  El.  Court,  upon  the  ground  of 
discrepancy  in  the  acreage  of  a  lot— ^HeU, 
that  when,  after  the  discoyeiy  of  an  error  in 
the  rental,  the  solicitor  haying  the  carriage  of 
the  sale  took  eyery  possible  means  of  publish- 
ing the  true  acreage,  and  the  estate  was  sold 
from  an  amended  rental,  after  an  announce- 
ment by  the  Judge,  of  the  mistake,  the  pur- 
chaser was  not  entitled  to  compensation ;  and 
that  the  Judge  of  the  L.  £.  Court  was  a  compe- 
tent witness  of  the  state  of  the  facts. — In  re 
firoicme's  JStto/s,  6  I.  Jur.  N.  a  828.  (CJL)— 
[Affirming  decision:  t6td;  142.    (LJS.C.;] 

7.  In  1851,  an  order  for  the  sale  of  the 
estate  of  O.,  a  tenant  for  life,  was,  upon  the 
petition  of  a  mortgagee,  made  by  the  L  E. 
Court ;  of  the  estate,  lot  14  was  sold  by  priyate 
sale,  and  in  1855,  conyeyed  by  the  Commis- 
sioners, to  the  purchaser.  It  was  described  in 
the  rental  as  containing,  amongst  other  deno- 
minations, "Coolacarra  mountain,  in  common 
to  tenants,  868a.  2^**  A  map,  approyed  of  by 
the  Master  of  the  Court,  was  annexed  to  the 
conyeyance,  which  contained  no  reference  to 
the  rental.  The  denominations  and  quanti- 
ties in  both  were  the  same. 

A  portion  of  O.'s  estate,  sufficient  to  pay 
all  incumbrances  thereon,  haying  been  sold  by 
the  I.  E.  Court,  an  order  was  made,  on  the 
application  of  the  petitioner,  dismissing  the 
oraer  for  sale  as  to  the  unsold  portions;  O. 
undertaking  to  pay  petitioner's  post  costs 
and  a  balance  of  interest  due;  and  also  to 
abide  any  further  order  to  be  made  by  the 
Commissioners  in  the  matter. 

The  purchaser  was  put  by  the  sheriff  into 
possession  of  lot  14,  including  the  868  acres, 
called  **  Coolacarra"  in  th^map  and  rentaL 

In  1859,  H.,  haying  disputed  the  purchaser's 
title  to  a  portion  of  Coolacarra,  containing 
270  acres,  tne  purchaser  brought  an  action  of 
trespass  againgst  H.,  and  obtained  a  yerdict. 
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That  yerdiet  was  set  aside.  On  a  second  trial, 
the  jury  found  that  the  270  acres  had  never 
been  known  as  Coolacarra,  and  were  the  pro- 
perty of  H.  The  purchaser  applied  to  a  Judge 
of  the  L.E.  Court,  that  the  order  dismissing  the 
order  for  sale,  as  to  the  unsold  portion  of  O.'s 
estate,  should  be  varied,  and  further  portions 
sold,  sufficient  to  pay  him  compensation  for  the 
loss  of  the  270  acres,  and  also  the  costs  incurred 
in  the  two  trials.  The  Judge  ruled  that  the 
purchaser  was  entitled  to  compensation  for 
the  value  of  the  270  acres,  and  that  O.  in  ac- 
cordance with  his  undertaking  was  bound  to 
pay  it ;  but  refused  to  grant  any  compensation 
for  the  costs  incurred  in  the  trials.  O.  having 
appealed  from  the  whole  order,  and  the  pur- 
chaser having  appealed  from  the  latter  portion 
— Hdd,  that  the  decisions  as  to  compensation 
in  cases  of  sales  in  the  Court  of  Ch.  do  not  apply 
to  sales  in  the  I.  E.  Court,  in  which  the  convey- 
ance contains  no  covenants,  and  the  purchaser 
had  no  opportunity  of  investigating  the  title. 

That  O.  was  not  responsible  for  the  com- 
pensation, by  reason  of  the  undertaking  given 
by  him,  when  the  order  for  sale  was  dismissed 
as  to  the  unsold  portions  of  the  estate ;  as  the 
true  construction  of  that  undertaking  was, 
that  he  would  abide  any  further  order  which 
the  Court  might  make  in  the  matter  as  it  then 
stood. 

That  there  being  no  fund  upon  which  the 
Court  could  act,  and  the  Court  having  no 
jurisdiction  to  sell  any  further  portion  of  the 
estate,  the  purchaser  could  not  obtain  any 
compensation  whatever. — In  re  Otway*8  Estate^ 
18  L  C.  B.  222  ;  7  I.  Jur.  N.  S.  189.    (C.A.) 

1.  A.  and  B.,  petitioners  in  the  I.  E.  C,  for 
sale  of  lands,  purchase  them.  The  map  to 
the  I.  E.  C.  conveyance  included  a  plot  of  land 
alleged  to  have  belonged  to  X.,  an  adjoining 
owner.  On  application  to  the  Court,  to  com- 
pel A.  and  B.  to  re-convey  to  X.,  Held,  that  as 
the  circumstances  of  the  case  negatived  the 
presumption  of  misconduct  on  the  part  of  A. 
and  B.,  or  their  solicitor,  arising  from  the  mis- 
take, the  Court  had  not  jurisdiction  to  direct  a 
re-conveyance. 

Semble — That  the  principle  which  guides  the 
Court  is,  that  if,  by  any  fraud,  negligence  or 
other  misconduct  of  the  party  having  the  car- 
riage of  the  sale,  he  procures  the  Court  to  sell 
and  convey  to  him  property  which  ought  not 
to  have  been  sold  or  conveyed,  the  Court  has 
jurisdiction  to  compel  him  to  re-convey,  if  the 
property  remains  in  his  hands,  and  to  make 
ffood  the  loss,  by  pecuniary  compensation,  if  it 
has  passed  from  him  into  the  hands  of  a  pur- 
chaser for  value. 

From  a  clear  mistake,  the  Court  will  ''pre- 
sume misconduct,  unless  and  until  the  con- 
trary is  proved.  A  substantial  loss  must  have 
been  suffered  by  the  applicant. — In  re  CoUis^s 
Estate,  14  I.  C.  B.  511 ;  9  I.  Jur.  N.  S.  177. 
(L.E.C.) 


LXXXTI.  5.  /Soils,  when  completed:  putting  Pur* 
chaser  into  Possession, 

2.  The  receiver  passed  his  final  account  in 
1829,  when  a  small  sum  was  due  to  him.    The 


purchaser  under  the  decree  in  the  cause  was 
put  into  possession  in  that  year ;  and  the  re- 
ceiver had  not,  since  his  last  account,  received 
any  rents.  The  Court  granted  an  order  to 
vacate  the  receiver's  recognizance,  although 
he  had  not  been  formally  discharged. 

The  injunction  to  put  the  purchaser  into 
possession  amounts  to  a  discharge  of  the  re- 
ceiver.—-4  non.,  2  I.  E.  B.  416.    (E.E.) 

3.  In  the  Exchequer  the  three-fourths  of 
the  purchase-money  cannot  be  paid  in  until 
the  sale  is  confirmed.  Secus  in  Ch. —  Vincent 
V.  Thwaiies,  2 1.  E.  B.  427.    (E.E.) 

4.  When  a  life  estate  was  sold  under  a 
decree,  and  the  tenant  for  life  died  after  the 
lodgment  of  one-fourth  of  the  purchase- 
money,  and  the  obtaining  of  the  rule  nisi,  but 
prior  to  the  confirmation  of  the  sale — Held, 
that  the  contract  was  not  complete  until  the 
sale  was  confirmed  by  order  of  the  Court; 
and  that  the  purchaser  was  discharged  from 
his  contract.  [Keversing  the  decision  of  the  M. 
B.,  1  Fl.  &  K.  250,]— Vincent  v.  Going,  8  Dr. 
&  War.  76,  note,    (C.) 

5.  That  the  Master  in  the  cause  has  executed 
the  deed  of  conveyance  for  the  principal 
deft.,  does  not  preclude  his  giving  the  usual 
certificate  to  enable  the  purchaser  to  obtain 
an  injunction  to  be  put  into  possession. — 
Lawler  v.  Drew,  7  I.  E.  B.  637.    (B.) 

6.  When  the  conveyance  to  a  purchaser 
states  that  a  tenant  is  under  terms  to  surren- 
der to  the  landlord  upon  a  particular  day, 
the  Court  will  not,  if  he  fails  to  do  so,  issue 
an  attachment  against  him. 

[Per  Longfield,  C. : — ^The  words  "  under 
terms  "  only  express  the  terms  of  his  tenancy.] 

If  such  a  tenant  refuses  to  attorn  as  tenant 
at  sufferance  to  the  landlord,  the  Court  will 
issue  to  the  sheriff  an  injunction  to  put  the 
landlord  into  possession. 

The  document,  stamped  with  the  stamp  of 
the  Notice-office,  is  prima  facie  evidence  of  all 
it  contains ;  and  an  attachment  will  be  issued 
against  a  solicitor  who  alters  it. 

Quaere — Does  every  interest,  saved  by  the 
Court,  become  a  legal  interest  t — In  re  Fitz- 
Patrick,  8  I.  Jur.  64.    (I.E.C.) 


LXXXn.  6.  Discharge  of  first  Purchaser; 
Substitution  of  another. 

7,  A  person  who  opens  a  sale  under  the 
decree  of  the  Court,  undertaking  to  pay  the 
former  purchaser  his  costs  and  interest,  will 
not  be  released  from  his  undertaking,  though 
the  estate  be  sold  to  another  person  at  a 
great  advance  of  price. — 0*Beime  y.  Mac- 
mahott,  2  Jones,  589.    (E.E.) 

8.  A  purchaser  of  two  lots,  as  to  one  of 
which  the  biddings  were  opened,  was  released 
from  his  bidding  for  the  other,  upon  under- 
taking to  pay  the  costs  of  the  re-sale. — Gregg 
y.  Glover,  1 1.  E.  R  211.    (B.) 
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1.  The  Court  will  not  set  up  for  sale  lands 
the  title  to  which  it  knows  is  bad. 

Semhle — If  the  owners,  and  the  creditors 
interested  in  the  produce,  do  not  object,  the 
Court  will  allow  a  party  to  apply  to  stand  in 
the  place  of  a  purchaser  discharged  because 
of  bud  title.— Kc/ji  v.  P.,  S.  &  Sc.  414.     (R.) 

2.  A  solvent  person,  who  had  directed  his 
agent  to  bid  £\  more  than  any  other  bidder 
at  a  letting  under  the  Court,  would  not  be  dis- 
charged from  his  bidding,  though  it  was  much 
higher  than  the  real  value,  lie  was  given  the 
option  of  having  the  lands  set  up  again,  with- 
out discharging  him  from  his  bidding,  and 
subject  to  his  making  compensation  for  any 
difference  between  the  two  lettings. 

Semhle — If  he  could  have  shown  that  the 
opposing  bidder  was  employed  merely  to  raise 
the  rent,  or  had  any  Ill-will  against  him,  or 
was  In  collusion  with  any  of  the  parties,  the 
application  to  be  discharged  might  have  been 
granted. 

After  enquiry  by  the  inheritor's  solicitor, 
the  inheritor  being  a  minor,  the  rent  was 
reduced,  bv  consent,  from  X201  to  £200  per 
annum.— C'oo/e  v.  C,  2  I.  E.  R.  169  ;  JS.  &  Sc. 
093.     (R.) 

3.  A  solvent  person,  who  has  been  declared 
tenant  to  lands  let  under  the  Court,  will  not 
be  discharged  from  his  bidding,  because  he 
had  bid  beyond  the  real  value,  and  his  life 
had  been  threatened  if  he  should  take  posses- 
sion ;  but  will  be  permitted  to  have  the  lands 
re-let,  upon  undertaking  to  abide  the  Court's 
order  consequent  upon  such  re-letting. 

The  lands  having,  upon  the  re-letting,  pro- 
duced a  less  rent,  a  reference  was  granted  to 
ascertain  the  amount  of  compensation.  The 
applicant  was  ordered  to  enter  into  a  recog- 
nizance to  pay  it  by  half-yearly  payments 
during  the  term  of  the  original  letting. — Cox 
V.  C,  S.  &  So.  697.    (R.) 

4.  Upon  motion  to  substitute  one  purchaser 
for  another,  there  must  be  an  affidavit  that 
no  money  has  been  paid  for  the  substitution. 
—  Vincent  v.  Going,  Fl.  &  K.  428.     (R.) 

6.  A  purchaser,  having  lodged  one-fourth 
only  of  his  purchase-money,  was  discharged 
-upon  a  report  of  bad  title.  Udd,  that  he  was 
entitled  to  the  costs  incurred  by  him  in  in- 
vestigating the  title,  but  not  to  interest  on 
the  one-fourth.— /Wy  v.  Kilkenny,  Fl.  &  K. 
456.     (R.) 

6.  If  a  good  title  cannot  be  given  to  the 
purchaser  under  a  decree,  without  the  aid  of 
a  supplemental  suit,  he  will,  if  he  desires  it, 
be  discharged  as  in  case  of  a  title  absolutely 
bad. 

When  a  necessary  party  is  not  before  the 
Court,  a  report  of  good  title,  "  the  ptf.  under- 
taking to  file  a  supplemental  bill,  and  obtain 
a  decree  against  such  party,"  is  irregular. — 
Phmptre  v.  0'/>c//,  4  I.  E.  R.  602,  n.    (R.) 

7.  The  costs  of  a  discharged  purchaser  will 
not  be  given  against  the  ptf.,  but  will  be  paid 


out  of  the  fond  in  Court.  If  there  be  no  fund, 
or  an  insufficient  one,  a  receirer  will  be  ap- 
pointed over  the  lands  to  pay  them. — Cuffe  t. 
Young,  10  1.  E.  R.233.     (R.) 

8.  The  purchaser  of  a  leasehold  interest 
under  a  decree  is  bound  by  notice  of  all  the 
covenants  contained  in  the  lease  under  which 
the  property  Is  held. 

The  omission  to  state,  in  the  rental  of  a 
leasehold  sold  under  a  decree,  a  covenant  in 
the  lease  against  the  exercise  of  particular 
trades.  Is  not  misdescription,  although  the  value 
of  the  premises  may  be  lessened  by  the  cove- 
nant. But  when  the  rental  described  the 
premises  as  held  for  the  residue  of  a  term  at 
a  yearly  rent,  though  by  the  breach  of  a  cove- 
nant the  term  had  been  forfeited,  or  an  addi- 
tional rent  incurred,  at  the  election  of  the 
lessor,  the  Court  held  it  misdescription,  and 
discharged  the  purchaser. 

The  rental  described  premises  as  let  by  one 
lease  at  one  rent,  whereas  they  were  let  by 
two  leases  at  two  separate  rents,  together  equal 
to  that  stated  in  the  rental,  lldd,  that  al- 
though there  was  misdescription,  it  was  not 
such  as  affected  the  title. 

A.,  having  a  term  for  150  years,  assigned  it 
by  mortgage  in  1794,  and  in  1806  took  a  new 
lease  for  130  years  of  the  same  premises,  his 
interest  In  which  was  sold  under  a  decree  in 
1846.  No  evidence  was  given  to  show  that 
the  mortgage  was  paid,  or  when  interest  had 
last  been  paid  on  it.  Held,  that  the  fact  of 
the  mortgage  being  dated  In  1794  was  not  of 
itself  evidence  against  a  purchaser  that  the 
mortgage  was  paid  off  or  barred  by  the  Statute 
of  Limitations. 

The  cases  of  Pope  v.  Garland^  4  Y.  &  Col. ; 
Jones  V.  Edney,  3  Camp.;  Flight  v.  Bootk,  1 
Ring.  N.  C. ;  Barton  v.  Lord Downes,  FL  &  K. ; 
Flight  V.  Barton,  3  M.  &  K.,  reviewed  and  con- 
sidered.—6>wnntfr  V.  Walsh,  10 1.  E.  R,  386.  (R.) 

9.  A  purchaser  of  a  leasehold  under  a  de- 
cree is  affected  with  notice  of  all  clauses  in 
the  lease ;  but  he  has  a  right  to  assume  that 
the  premises  are  lawfully  in  the  condition  in 
which  they  are  sold.  Therefore,  when  a  lease 
contained  a  clause  of  forfeiture  for  the  exer- 
cise of  a  trade,  which  was  that  carried  on  on 
a  part  of  the  premises  of  comparatively  little 
value  for  any  other  business — Held,  a  ground 
for  discharging  the  purchaser,  though  he  had 
been  some  time  in  possession,  and  there  was 
a  waiver  by  the  landlord  for  the  time  past. 

A  purchaser  under  a  decree  is  not  bound  to 
make  his  objections  to  the  title  in  any  parti- 
cular order. — Spanner  v.  Walsh,  11  I.  E.  R. 
697.    (C.) 

10.  The  rental  of  lands  sold  under  a  decree 
stated  the  date,  tenure,  and  rent  of  a  tenant's 
lease,  but  not  a  clause  in  it  giving  the'  tenant 
power,  under  restrictions,  to  fell  and  dispose 
of  the  timber,  which  was  very  valuable,  ueld^ 
that  the  purchaser,  having  notice  of  the'lease, 
was  bound  by*constructive  notice  of  the  clause 
relating  to  the  timber. 

The  rental  described  lands  as  held  by  lease 
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for  three  lires  and  81  Tears,  the  lease  being  for 
three  lives  and  the  liie  of  the  sunrivor;  and  if 
all  the  lives  should  die  before  the  expiration  of 
81  jears,  for  so  much  of  sach  term  of  31  years 
from  that  period  as  should  be  to  come  upon 
the  decease  of  the  survivor.  HM,  that  the 
rental  being  substantially  correct,  there  was 
no  misrepresentation  which  would  entitle  the 
purchaser  to  be  discharged  from  the  purchase. 
—  VignoUes  v.  Bowen,  12  I.  E.  R.  194.    (B.) 

1.  Lands  held  under  a  bishop's  lease  for  21 
years  were  sold  under  a  decree.  The  rental 
stated  the  date  of  the  lease,  and  that  the  lands 
were  subject  to  a  rentcharge  which  appeared 
to  be  a  permanent  charge  on  them.  Held, 
that  the  purchaser  was  bound  by  constructive 
notice  of  a  non-alienation  clause  and  other 
unusual  covenants  in  the  lease. 

That  he  was  bound  by  notice  of  the  deed 
granting  thd  rentcharge,  and  all  its  contents, 
and  could  not  therefore  object  to  the  purchase 
because  the  rentcharge  was  secured  by  a  term 
short  by  six  months  of  the  twenty-one  years, 
with  a  t.  q.  covenant  for  renewal. —  Vaughcm  v. 
Magill,  12  I.  E.  R.  200.    (R.) 

2.  A  party  purchased  an  estate,  but  (owing  to 
fortuitous  circumstances)  was  unable  to  lodge 
the  purchase-money.  He  stated  all  the  facts 
fairly  to  the  Court  within  a  reasonable  time, 
and  applied  to  be  released  from  the  purchase ; 
or  to  assign  the  lots  to  the  parties  interested, 
which  was  refused.  Subsequently,  having 
agreed  to  assign  the  lands  to  a  third  party, 
the  Court  permitted  him  to  declare  a  trust  in 
favour  of  such  party. — In  re  Hemwcrth,  3  I. 
Jur.  402.    (I.E.C.) 

8.  After  lands  have  been  sold  under  a  decree, 
the  Court  may  direct  a  sole  ptf.  to  be  substi- 
tuted as  purchaser  for  another  party  who  had 
bid  at  the  sale,  and  had  been  declared  the 
purchaser,  he  consenting  thereto. — Moorhead 
V.  1/.,  7  I.  Jur.  16.    (R.) 

4.  A  purchaser,  discharged  from  his  pur* 
chase  on  account  of  the  title  being  bad,  is  en- 
titled to  be  paid  interest  at  £5  per  cent,  on  his 
purchase-money,  from  the  time  of  lodgment, 
and  to  be  paid  his  costs  thereby  incurred.  If 
there  be  no  fund  in  Court,  he  is  entitled  to  an 
order  for  payment  thereof,  and  of  his  costs  of 
the  motion  against  the  ptf.  in  the  suit ;  with 
liberty  to  the  ptf.  to  apply  to  be  repaid  out  of 
any  funds  to  be  realisea  out  of  the  estate. 

The  ptf  .*s  costs  of  the  motion  made  costs  in 
the  cause. — Murphy  v.  Lynde,  7  I.  Jur.  805. 
(R.) 

LXXXTL  7.  Opening  Biddtngi, 

a.  General^. 

b.  Deposit  on, 

c.  IU-$ale. 


LXXXII.  7.  a.  Opening  Biddinge  generally. 

5.  An  advance  of  £800  on  £6700  is  not 
snfBcient  to  open  bidding!,  though  the  fund  is 
deficient. 


Semble — ^When  the  applicant  has  been  pre- 
sent at  the  former  sale,  a  larger  advance 
would  be  expected  from  him. —  Oraham  v. 
Gledstanes,  1  Jon.  486.    (E.K) 

6.  An  estate  having  been  sold  under  the 
Court  for  £5050,  the  sale  was  opened  upon  an 
advance  of  £300,  though  the  applicant  had  bid 
at  the  sale. — Biggt  v.  liowe,  S.  &  Sc.  152.  (R.) 

7.  Biddings  opened  on  an  advance  of  £250 
on  a  sale  of  £8500,  by  one  who  was  present,, 
and  bid  at  the  former  sale. — Gorman  v.  Browne^ 
S.  &  Sc.  154,  n,    (R.) 

8.  Biddings  opened  on  an  advance  of  £400 
on  a  sum  of  £6200,  by  one  who  had  bid  at  the 
former  sale. — Longford  v.  Carroll,  S.  &  Sc.  165,^ 
n.  (E.E.) 

9.  Biddings  opened  on  an  advance  of  £1000, 
on  a  sum  of  £36,000.— if*  C/in/ocifc  v.  Knox,  Sv 
&  Sc.  156,  n.    (R.) 

10.  Biddings  opened  on  an  advance  of  £80(^ 
upon  a  sum  of  £5500. — Moloney  v.  Bernard, 
S.  &  Sc.  156,  n.    (R.) 

11.  Biddings  opened  after  confirmation  of  a 
sale  under  a  decree,  ptf.  being  the  purchaser. 
It  will  always  be  a  question,  with  reference  to 
the  circumstances  of  each  particular  case, 
whether  the  jurisdiction  to  open  the  sale 
should  be  exercised? — 0* Connor  v.  Richards, 
S.  &  Sc.  246.    (R.) 

12.  Biddings  opened  on  an  advance  of  £75 
on  £1050.  In  Ireland  there  is  not  a  fixed  rule 
regulating  the  quantum  of  advance.  The  Court 
will  always  open  the]  biddin|;s,  when  doing 
so  will  benefit  the  estate. — Digby  v.  Broume,  1 
I.  E.  R.877.    (R.) 

18.  In  opening  biddings,  this  Court  does  not 
tie  itself  down  to  any  precise  rule  as  to  the 
amount  of  the  sum  to  be  advanced,  but  looks 
substantially  to  that  which  is  for  the  benefit 
of  the  parties,  and  to  the  circumstances  of  the 

Particular  case  before  it. — Power  v.  P.,  8  I.  E. 
L511.    (E.E.) 

14.  The  biddings  having  been  opened  upon 
an  advance  of  £150  on  £2500,  the  Court  refused 
the  application  of  the  first  purchaser  to  open 
the  second  biddings  upon  an  advance  of  £150, 
it  appearing  that  he  had  been  present  at,  and 
had  bid  at  the  second  sale. — Jackson  v.  Lord 
Granard,  3  I.  £.  R.  513.    (E.E.) 

15.  After  confirmation  of  the  sale,  the  bid- 
dings will  not  be  opened  upon  a  mere  advance 
of  price.— Ftncen^  v.  Thwaites,  5  I.  E.  R.  626. 
(E.E.) 

16.  Biddings  opened  under  the  circumstances 
of  the  case,  on  an  advance  of  £20  on  £166. 
upon  the  application  of  a  person  who  had  bid 
at  the  former  sale. — Whether  the  biddings 
will  be  opened  or   not  is  a  question  to  be 
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det«nDiiied  by  the  particalar  circmnitances 
of  each  case.— ifotme  y.  Macartney,  2  L  £.  R. 
824.    (E.E.) 

1.  An  estate  was  sold  in  the  conn  try,  snb- 
jcct  to  a  life  annuity  eqnal  to  the  rent.  After 
sale,  but  before  the  purchaser  was  declared  by 
the  Master,  the  annuity  determined.  The 
Court  opened  the  sale  on  an  adrance. — (/Hara 
T.  Chaint,  8  L  E.  R.  366.  (B.) 

2.  A  person  who  opened  a  sale  with  the  as- 
sent of  the  parties,  for  the  purpose  of  prevent- 
ing a  sacrifice  of  the  property,  but,  being  out- 
bid, was  not  the  purchaser,  allowed  the  costs  of 
opening  the  sale,  on  the  ground  of  haying  be- 
nefited the  esUte.— Ctt#«  y.  Young,  9  I.  E.  R. 
476.    (R.) 

3.  The  Court  refused  to  open  the  biddings 
on  an  advance  of  £20,  the  property  having 
been  sold  for  £im,  —  GctrtUmr  v.  EUsintm, 
101.  E.  R.220.    (B.) 


LXXXII.  7.  b.  Deposit  on, 

4.  When,  upon  a  re-sale,  the  former  pur- 
chaser has  been  overbid,  the  Court  will  not 
pay  him  his  one-fourth  until  after  the  new 
purchaser  has  paid  in  his  deposit. — Anon,,  H. 
&J.  719.    CE.E.) 


LXXXn.  7.  c.  Opening  Biddings :  Resale. 

6.  When,  upon  a  re-sale,  the  former  pur- 
chaser has  been  overbid,  the  Court  will  not 
pay  him  his  one-fourth  until  after  the  new 
purchaser  has  paid  in  his  deposit. — Anon,,  H. 
k  J.  719.    (E.E.) 

6.  A  purchaser,  discharged  upon  a  re-sale 
under  an  order  opening  the  biddings,  is  not 
entitled,  as  against  the  ptf.  or  his  solicitor,  to 
the  costs  which  he  may  have  incurred  in 
investigating  the  title ;  there  not  having  been 
any  reference  to  the  Master  to  report  as  to 
title.— 5u//*Van  v.  Barley,  Fl.  &  K.  460.    (R.) 

7.  A  purchaser,  having  lodged  one-fourth 
of  his  purchase-money,  refused  to  lodge  the 
remaining  three-fourths,  unless  the  abstract 
of  title  was'  first  delivered  to  him.  No  report 
of  good  title  had  been  obtained.  The  ptf. 
moved  that  the  lands  be  re-sold,  and  the 
one-fourth  forfeited.  Held,  that  the  purcha- 
ser was  not  entitled  to  the  abstract ;  and  that 
the  one-fourth  could  not  be  forfeited,  no  re- 
port of  good  title  having  been  obtained. 

Semble — If  that  report  had  been  obtained, 
the  proper  motion  would  have  been,  that  the 
lands  be  re-sold,  the  one-fourth  to  remain  as 
a  security  to  indemnify  the  estate  from  all 
loss  and  costs  attending  the  re-sale. —  Warren 
V.  Bateman,  Fl.  &  K.  189.    (R) 

8.  When,  upon  a  report  of  bad  title,  a  pur- 
chaser has  been  discharged,  the  inheritor's 
right  is,  to  have  the  estate  again  set  up  to  be 
sold.  Therefore  the  Court  will  not,  against 
his  desire,  substitute,  in  the  discharged  pur- 
chaser's plaee,  one  who  offers  to  take  the 


estate  at  the  same  price,  bat  not  to  object  to 
the  title.— O'Coitaor  v.  Bernard,  8  L  K.  B.  496, 
(E.E.) 

9.  The  owner  employed  an  improper  per- 
son to  bid  for  him,  who  failed,  on  being  re- 
quired by  the  Court,  to  lodge  a  sum  of  money 
as  earnest ;  and  another  party  was  declared 
the  purchaser.  On  application  by  the  owner, 
and  on  his  satisfying  the  Court  that  the  agent 
had  been  bona  fiat  instructed  to  bid,  the  Conrt 
directed  the  property  to  be  re-sold,  upon  the 
terms  that  the  owner  should  lodge  XIOOO 
within  one  week,  and  undertake  to  bid  X9000, 
and  to  pay  all  the  costs  and  expenses  Incaired 
by  the  present  purchaser. — In  re  Waller,  4  I. 
Jur.  16.    (L  E.  C.) 

LXXXTT.  8.  Of  the  Conv^ance, 

10.  A  motion,  by  one  who,  in  consequence 
of  a  direction  to  his  agent  to  bid  one  pound 
beyond  any  other  bidder,  had  been  declared 
tenant  at  a  very  high  rent,  to  be  discharged 
from  his  bidding,  was  refused  with  coats. — 
Mahon  v.  Hammond,  S.  &  Sc.  689.    (B.) 

11.  When  a  decree  for  a  sale  containa  the 
usual  direction  that  all  proper  and  neces- 
sary parties  shall  join  in  conveying  to  the 
purchaser,  if  any  of  such  parties,  bound  by 
the  decree,  and  within  the  jurisdiction,  refuses 
to  execute  the  conveyance,  he  will  be  attached 
in  the  first  instance.  The  Court  will  not  order 
the  Master  to  execute,  in  his  name,  under  the 
statute,  until  it  appears  that  an  attachment 
cannot  induce  him  to  execute  propria  mamu — 
Usher  V.  SccaUan,  3  L  E.  R  474.     (R.) 

12.  A  deft,  will  not  be  compelled  to  convey 
an  estate  to  the  ptf.  pursuant  to  a  decree, 
when  there  is  a  honajide  intention  to  prosecute 
an  appeal  against  that  decree. — PaUen  v.  TFo^ 
/acs,  5  I.  E.R,  309.    (E.E.) 

13.  In  this  Court,  the  decree  for  a  sale  does 
not  direct  the  Remembrancer  to  settle  the 
draft  of  the  deed  of  conveyance  to  the  pur- 
chaser; and  a  special  application  for  that 
purpose  is  necessary. — Hogg  v.  Waldron,  6  L 
E.  K.218.    (EJE.) 

14.  Upon  a  sale  of  lands  under  a  decree  in 
a  cause,  when  judgment  creditors  prior  to  the 
ptf.  had  not  been  made  parties  to  the  original 
suit,  and  a  supplemental  bill  had  been  filed 
making  them  them  parties,  but  no  decree  had 
been  obtained  in  the  supplemental  suit,  the 
Remembrancer  was  ordered  to  execute  the 
deed  of  the  sale,  upon  the  consent  of  the 
parties  in  the  supplemental  suit. — (/Kdbf  v. 
JSodbn,  7  I.  K  R.  888.    (E.E.) 

16.  Statute  1  W,  4,  c.  47,  s.  12  (authorising 
the  conveyance  of  estates  devised  in  settle- 
ment by  tenants  for  life,  &c.,  under  decrees), 
extends  to  a  decree  for  a  mortgage  as  well  as 
for  an  absolute  sale. — Holmes  y.  H,j  7  I.  E.  R 
890.    (C.) 

1 6.  R.  was  entitled  to  a  rentcharge  for  life,  and 
to  a  legal  estate  for  Uf e  in  remainder  in  lands 
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decreed  to  be  sold  to  pay  paramoant  ineam- 
brances.  After  decree  ne  became  lanatic,  but 
no  commission  issued.  A  conyeyance  bj  him 
to  a  purchaser  was  ordered  under  the  Trustee 
Act,  s.  6.^Blake  y.  £.,  9  I.  E.  R.  692.    (C.) 

1.  The  heir-at-law  of  a  mortgagee  who  had 
never  been  in  possession,  was  out  of  the  juris- 
diction, and  tne  produce  of  the  sale  of  the 
mortgaged  lands  under  a  decree  was  insufB- 
cient  to  pay  off  the  mortgage,  by  reason  of 
prior  incumbrances.  Heidy  that  the  Court  had 
not  jurisdiction  to  make  an  order  for  the  con- 
veyance of  the  legal  estate  to  the  purchaser, 
either  under  1  TVTi,  c.  60,  s.  8,  or  1  Ktc,  c  69, 
8.  1.— [/n  re  Thompson,  12  Sim.  392,  disap- 
proved of.]— SjpKwier  v.  WaUhy  10  I.  E.  R.  214. 

(R) 

• 

2.  The  Court  has  not  power  under  the  28  G. 
8,  c.  86,  to  direct  the  Master  to  execute  a  con- 
veyance in  the  name  of  an  infant  resident  out 
of  the  jurisdiction. 

An  application  to  the  Court  for  that  pur- 
pose, under  the  1  W,  4,  c.  47,  or  1  W,  4,  c.  60, 
must  be  made  by  petition,  unless  the  minor 
is  ordered  at  the  hearing  oi  the  cause  to  con- 
vey.—iPGeeAon  V.  RaMn,   12  I.  E.  R  182. 

(R) 

8.  The  Court  has  not  power  under  the  28  G, 
8,  c.  86,  to  order  the  Master  to  execute  a  con- 
veyance in  the  name  of  &femme  coverte  who  is 
out  of  the  jurisdiction.— ^iiyen/  v.  Piers,  12  I. 
E.  R.  188.    (R) 

4.  When  an  order  that  the  Master,  or  any 
other  person  appointed  by  the  Court,  should 
convey  in  the  name  of  a  deft.,  under  the  1  W, 
4,  c.  60,  8.  8,  cannot  be  made  contemporane- 
ously with  the  decree  at  the  hearing  of  the 
cause,  in  consequence  of  the  party  to  whom 
the  conveyance  is  to  be  made  not  being  then 
ascertained  (e.  g.,  where  lands  are  by  the  de- 
cree directed  to  be  sold),  an  application  un- 
der that  statute,  that  the  Master  should 
execute  a  conveyance  in  the  name  of  such 
deft,  must  be  made  by  petition. — Newman  v. 
FtYxyerdd;  18  I.  E.  R  66.    (R) 

6.  Lands  were  sold  in  Ch.  in  the  cause  of  C. 
V.  C.  They  were  purchased  by  A.,  to  whom  was 
executed  a  conveyance  describing  the  lands 
by  reference  to  a  map  on  the  margin.  A. 
was  evicted  by  title  paramount  from  a  por- 
tion of  the  lands  as  marked  out  on  the  map. 
A  bill  was  filed  by  E.  against  the  deft.  C,  to 
recover  the  amount  of  claims  for  which  she 
was  liable  as  a  trustee,  praying  that  she  might 
have  the  benefit  of  the  proceedings  in  the 
cause  of  C  v.  C. ;  and  by  an  order,  the  funds 
in  C.  V.  C  were  transferred  to  the  cause  of  E, 
V.  C.  Held,  that  the  map  on  the  conveyance 
was  conclusive  evidence  that  everything  so 
marked  out  on  it  was  intended  to  be  conveyed 
to  the  purchaser ;  that  he  was  entitled  to  com- 
pensation for  the  portion  of  the  lands  from 
which  he  was  evicted ;  and  that  if  any  of  the 
purchase-money  so  transferred  to  the  cause  of 
E,  V.  C  remained  in  Court,  such  compensation 
should  be  paid  thereout ;  but  that  a  motion 


seeking  compensation  out  of  the  funds  gene- 
rally in  Court  to  the  credit  of  the  cause  of  E. 
V.  U,  should  be  refused  with  costs,  whatever 
the  rights  of  the  parties  might  be  in  a  plenary 
suit. 

Sembh—TYidX  the  purchaser  when  he  was 
served  with  the  ejectment  should  have  served 
notice  on  the  parties  in  the  cause  of  C.  v.  C, 
that  he,  if  evicted,  would  seek  compensation ; 
and  they  would  then  have  been  bound  by  the 
proceedings. — Cooper  v.  C,  6  I.  Jur.  404.  (R.) 

6.  The  lands  sold  in  this  matter  comprised 
a  field  held  by  the  principal  officers  of  her 
Majesty's  Ordnance  from  6.,  under  an  instru- 
ment dated  24th  Dec.  1844,  for  one  year,  at 
the  rent  of  £31. 10s.  By  the  same  instrument 
the  said  G.  agreed  that  the  principal  officers 
of  Ordnance  should  be  at  liberty  to  hold  the 
field  after  the  expiration  of  said  year,  if  they 
should  have  occasion  for  it,  for  such  further 
time  as  they  should  so  require  it,  paying  the 
like  rent  for  so  long  as  they  should  so  hold  it. 
The  principal  officers  of  Ordnance  had  held 
the  field  at  the  same  rent  as  exercise  ground 
for  the  troops  at  F.  Barracks,  and  still  hold 
it  for  that  purpose ;  and  they  were  stated  in 
the  rental,  under  which  the  sale  was  made  as 
tenants  from  year  to  year,  determinable  on 
the  24th  Dec.  in  each  year.  Under  the  head 
"Observations"  in  the  rental  it  was  stated 
that  this  tenancy  was  created  under  an  agree- 
ment dated  the  24th  Dec.  1844,  by  which  O. 
agreed,  &c.  It  set  out  in  terms  the  agreement. 
After  the  sale  the  purchaser  discovered  a  do- 
cument dated  9th  Dec.  1864,  by  which  on^D., 
who  was  a  receiver  over  the  lands  under  the 
Court  of  Ch.,  offered  to  let  the  field  for  exer- 
cise ground  for  one  year  ending  the  22nd  Dec. 
1866,  at  the  rent  of  £31. 10s. ;  and  the  officers 
in  command  at  P.  Barracks,  and  the  Com- 
mander of  the  Forces,  recommended  that  it 
should  be  taken  for  that  purpose.  The 
purchaser  informed  the  solicitor,  who  had  the 
carriage  of  the  sale,  of  this  document,  and  de- 
manded to  have  the  conveyance  made  to  him 
discharged  of  any  title  of  the  Ordnance  depart- 
ment after  the  22nd  Dec.  1866,  and  then  went 
before  the  Commissioner  who  had  to  settle 
the  deed,  and  showed  him  the  proposal.  The 
draft  deed  omitted  the  observations  in  the 
rental,  and  did  not  contain  any  allusion  to 
the  article  of  24th  of  Dec.  1844 ;  and  the  Com- 
missioner altered  the  deed  by  stating  that  the 
tenancy  of  the  Ordnance  department  was  for 
one  year,  which  would  determine  on  the  22nd 
Dec.  1866.  On  motion  on  behalf  of  the  Sec. 
at  War,  in  whom  the  Ordnance  property  is 
vested,  that  the  purchaser  should  bring  li| 
his  deed  to  have  it  amended,  by  stating  the 
agreement  under  which  the  Ordnance  depart- 
ment held  the  lands,  as  set  out  in  the  rental — 
Held,  that  this  Court  had  full  power  to  recal 
the  deed  for  the  purpose  of  correcting  any 
error  in  it  occasioned  by  mistake  or  fraud  on 
the  Court ;  but  that  the  principal  officers  of 
Ordnance  not  having,  at  tne  expiration  of  the 
year  ending  24th  Dec,  1844,  or  at  any  time 
since,  required  any  further  lease  or  term,  but 
having  occupied  under  the  proposal  made  by 
D.  for  one  year,  and  paid  rent  therefor,  thai 
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department  had  no  right  to  any  further  term 
in  the  field.— ^'x  parte  Trueil,  1  I.  Jur.  N.  S. 

ee,    (I.E.C.) 

1.  By  two  conveyances  of  equal  date,  exe- 
cuted by  Commissioners  of  the  I.  E.  C,  pre- 
mises were  granted  in  severalty  to  A.  and  B. ; 
and  mountain  lands  were  thereby  granted  to 
A.  and  B.  in  undivided  shares  proportioned 
to  the  rights  of  comujouage  thereon  previously 
enjoyed  by  A.  and  B.  re>pectively  under 
leases.  The  premises  granted  in  severalty 
were  described  as  being  in  the  occupation  of 
the  grantees,  as  containing  a  certain  number 
of  acres,  and  as  being  represented  in  maps 
annexed  to  the  several  conveyances.  They 
were  to  be  held  subject  to  the  leases.  Those 
leases,  also  of  equal  date,  described  the  pre- 
mises as  containing  a  certain  number  of 
acres,  and  as  being  in  the  possession  of  the 
respective  lessees.  The  acreage  in  the  con- 
veyances and  in  the  leases  was  substantially 
the  same.  A  reclaimed  piece  of  the  mountain 
land  was  in  the  posses>ion  and  occupation  of 
A.  at  the  dates  of  the  leases  and  of  the  con- 
veyances ;  but  it  would,  if  included  in  the 
lands  demised,  and  granted  to  him  in  severalty, 
render  the  acreage  inaccurate.  Moreover, 
the  maps  annexed  to  the  conveyances  repre- 
sented it  as  a  portion  of  the  mountain  lands. 
Held,  that  as  to  the  leases,  it  should  be  con- 
sidered as  a  portion  of  the  lands  demised  ;  but 
that,  as  to  the  conveyances,  it  should  be  con- 
sidered portion  of  the  mountain  lands. 

Qu(Fre — As  to  the  principle  upon  which  the 
partition  of  the  mountain  lands  should  be 
carried  out. — In  re  Clements  $  Estate,  U  I.  C. 
R.  605.     (L.E.C.) 


LXXXII.  9.  Setting  aside  the  Sale, 

2.  A  purchaser  was  discharged  from  his 
pnrchase,  on  the  ground  of  misrepresentation, 
lands  having  been  set  up  to  be  sold  as  held 
under  written  agreements  for  leases  from  1827, 
which,  upon  enquiry  after  the  sale,  appeared 
to  be  mere  parol  agreements. 

A  purchaser,  seeking  to  be  discharged  from 
his  purchase  under  the  Court  on  the  ground 
of  misrepresentation,  must  swear  distinctly  to 
his  having  been  deceived  by  the  representa- 
tions made  to  him;  but,  the  case  not  being 
Perfectly  clear,  and  some  time  having  elapsed 
efore  the  application  was  made,  the  purchaser 
was  refused  his  costs. — Bessonet  v.  Robins,  S.  & 
Sc.  142.    (R.) 

3.  The  Court  has,  in  every  case,  the  juris- 
diction of  setting  aside  the  sale,  although  con- 
firmed, upon  a  proper  case  being  made. 

When  the  purchase  has  been  made  in  trust 
for  the  receiver  (without  the  special  leave  of 
the  Court  first  bad),  the  sale  will  be  set  aside. 
— ^/t?en  V.  Bowi,  FL  &  K.  210.    (R.) 

4.  A  tale  under  a  decree  set  aside  after  con- 
firmation, on  the  ground  that  the  purchase 
was  made,  in  trust,  as  to  one-third  for  the 
receiver  in  the  cause,  and  as  to  another  one- 
third  for  the  father  of  the  receirer.    The  pur- 


chaser was  disallowed  interest  on  the  purchase- 
money  lodged  by  him,  and  all  costs  incurred 
by  him  in  investigating  the  title,  and  in  rela- 
tion to  the  sale. — Alven  v.  Bond!,  3  L  E.  R.  365  ; 
Fl.  &  K.  lim.    (R.) 

5.  An  irregular  and  fraudulent  sale  was 
had  in  1808,  and  the  purchaser  went  into  pos- 
session. A  bill  was  filed  to  set  it  aside  in 
1822,  and  no  further  proceedings  were  had  until 
1839,  when  a  bill  of  revivor  and  supplement 
was  filed.  Held,  that  the  lapse  of  time  was 
not  a  bar  to  the  relief  sought. 

When  a  purchaser  has  fraudulently  pro- 
cured an  improper  conveyance  to  be  made 
under  a  decree  for  sale  ;  Semble — His  title  to 
the  lands  thereby  conveyed  is  not  protected 
by  the  decree. —  Thomhill  v.  Glover,  3  Dr.  & 
\N:ar.  11)5.     (C.) 

6.  Several  estates,  among  them  K.  and  B., 
were  devised  to  trustees  to  the  use  of  H.  for 
life  ;  remainder  to  his  first  and  other  sons  in 
tail ;  remainder  to  R.  for  life ;  remainder  to 
his  first  and  other  sons  in  tail ;  with  a  power 
to  the  trustees  to  raise,  by  sale  or  mortgage 
of  the  lands,  or  a  competent  part  thereof, 
sums  suflScient  to  pay  the  testator^s  debts  and 
legacies,  which  were  thereby  charged  on  his 
real  estate.  The  testator  died  in  1788,  and 
immediately  after,  U.,  the  tenant  for  life,  ad- 
vertised the  lands,  and  agreed  to  sell  the 
estate  of  K.  to  G.  for  what  was  then  sufiicient 
value.  No  regular  contract  was  entered  into ; 
but  G.  treated  himself  as  the  purchaser,  and 
from  time  to  time  paid  o£f  incumbrances  to  an 
amount  exceeding  the  purchase-money,  taking 
assignments  of  the  securities  to  himself  or  to 
a  trustee  for  him.  The  trustees  of  the  will 
having  declined  to  act,  a  bill  was  filed  in  the 
Exchequer  in  1789,  by  a  judgment  creditor, 
for  a  sale,  and  the  appointment  of  new  trus- 
tees. In  this  suit,  which  was  amicable,  there 
were  irregularities ;  answers  were  put  in  for 
parties  whose  names  were  afiixed  to  them,  but 
who  did  not  sign  them ;  the  brother  of  the 
ptf .*s  attorney  was  concerned  for  the  def ts. ; 
the  ptf.  died  after  the  final  decree,  and  the 
suit  was  not  revived,  but  an  order  was  made 
in  it  entitled  in  the  executor's  name,  and 
tenants  in  tail,  coming  in  esse  during  the  suit, 
were  not  brought  before  the  Court.  There 
were  also  alleged  miscarriages  in  the  report 
under  the  decree  to  account.  The  final  decree 
was  in  1794.  At  the  sale  under  it  K.  was 
bought  for  G.  by  the  attorney  for  the  ptf.,  at 
the  price  agreed  on  in  1788,  there  being  only 
two  other  bidders,  for  form's  sake.  In  1802 
the  personal  representative  of  the  ptf.  assigned 
his  rights  to  a  trustee  for  G.,  who  afterwards 
was  declared  the  purchaser  of  B.  In  1810  an 
arrangement,  to  which  some  unpaid  creditors 
were  parties,  was  made,  by  which  the  pay- 
ments made  by  G.  were  so  appropriated  as  to 
cover  the  purchase  of  K.,  leaving  an  unsettled 
account  respecting  B.  An  onler  of  Court 
was  obtained,  and  a  regular  conveyance  of  K. 
executed.  The  tenant  for  life  had  been  al- 
lowed to  remain  in  receipt  of  the  rents,  and 
all  interest  on  the  incumbrances  paid  off  by 
G.  was  permitted  to  remain  in  arrear  with  his 
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consent,  6.  teing  allowed  compoond  interest ; 
and  the  entire  amount  of  interest  was  allowed 
in  the  purchase-monej.  The  tenant  for  life 
died  in  1837 ;  and  the  bill  was  filed  by  the 
remainderman  in  1848,  to  set  aside  the  sale. 
HMf  that  although  the  sale  was  the  result  of 
a  pre-arrangement,  and  the  suit  was  irregular 
in  the  abore  respects,  yet  as,  in  the  opinion  of 
the  Court,  it  was  not  fraudulent,  and  the  pur* 
chaser  intended  no  fraud,  and  the  purchase 
was  made  at  full  value,  the  sale  could  not 
be  set  aside,  especially  after  so  long  a  time. 

That  as  the  purchaser  had  lent  himself  to 
the  transaction,  whereby  the  arrear  of  interest 
was  thrown  on  the  inheritance,  he  should  be 
made  responsible  for  that  amount;  and  an 
account  accordingly  was  directed. 

The  sale  of  the  lands  of  B.  took  place 
in  a  suit  behind  the  back  of  the  Court,  but  no 
conveyance  of  them  was  ever  executed,  and  no 
final  settlement  of  the  accounts  on  foot  of  this 
purchase  was  ever  made.  Held,  that  the  sale 
of  B.,  being  still  injieri^  should  be  set  aside  ; 
and  an  account  directed  on  foot  of  the  sums 
paid  towards  the  purchase,  and  of  the  rents 
received. 

On  the  16th  of  Dec.  1796,  G.  (the  pur- 
chaser), on  the  marriage  of  his  brother,  granted 
a  rentcharge  of  £300  a-year,  for  1000  years, 
out  of  K.,  which  was  settled  on  the  issue  of 
the  marriage.  The  Court  dismissed  the  bill 
with  costs  against  the  parties  claiming  under 
this  settlement,  but  refused  to  give  them  any 
relief. 

Principles  upon  which  the  Court  acts  as  to 
what  shall,  and  what  shall  not,  impeach  a  sale 
under  a  decrec-iBoi^en  v.  Evans^  6  I.  £.  R.  669; 
1  Jon.  &  L.  171.  iC.y-\_See  2  H.  L.  Cas.  257.] 

1.  An  estate  having  been  sold  under  a  de- 
cree to  pay  incumbrances,  part  of  the  pur- 
chase-money was  applied  in  payment  oi  in- 
terest accrued  due  during  the  possession  of  a 
tenant  for  life.  There  haid  been  an  agreement 
respecting  the  sale,  with  the  tenant  for  life, 
ana  he  also  obtained  a  lease  of  part  of  the 
property.  On  a  bill  filed  by  the  next  remain- 
derman in  tail,  the  Court  refused  to  set  aside 
the  sale,  but  referred  it  to  the  Master  to  en- 
quire if  the  sale  was  at  an  under-value ;  and  if 
so,  that  the  purchaser's  representatives  should 
pay  the  difference  into  Court ;  and  that  the 
tenant  for  life  should  pay  into  Court  so  much 
of  the  produce  of  the  sale  as  the  Master  should 
find  had  been  applied  in  discharge  of  interest 
accrued  during  the  possession  of  the  tenant 
for  life.— roumsencf  v.  Warren,  6  I.  E.  R.  620 ; 
1  Jon.  &  L.  221,  «.  (C.) 

2.  Under  articles  of  1760,  estates  were  cove- 
nanted to  be  settled  on  A.  for  life ;  remainder 
to  B.  for  life ;  remainder  to  the  heirs  of  his 
body.  The  estates  were  subject  to  prior  in- 
cumbrances. A.  executed  a  trust  deed  to 
pay  creditors ;  and  a  bill  was  filed  by  one  of 
the  creditors,  by  judgment  against  A.,  puisne 
to  the  articles  of  1760,  and  under  the  direc- 
tion of  A.  By  an  arrangement  made  in  the 
course  of  the  suit,  but  in  pursuance  of  a  pri- 


vate agreement,  and  without  the  sanction  of 
the  Court,  the  lands  were  conveyed  in  f.-f.  by 
A.  and  B.  to  X.,  who  had  notice  of  the  arti- 
cles, the  rent  being  reserved  to  B.,  the  pur- 
chase-money being  applied  partly  to  discharge 
incumbrances  prior  to  1760.  In  a  sale  in  the 
suit,  X.  afterwards  purchased  the  f.-f.  rent. 
The  proceeds  of  the  sale  were  paid  to  B.,  and 
otherwise,  without  regard  to  the  rights  of  his 
children ;  all  parties  apparently  acting  under 
a  mistake  as  to  the  effect  of  the  articles.  A  bill 
afterwards  filed  by  A.  and  B.  against  X.,  and 
impeaching  the  sale  for  fraud,  was  dismissed. 
Held,  on  a  bill  by  the  son  of  B.  claiming  as 
remainderman  in  tail  under  the  articles,  that 
the  f.-f.  grant  should  be  treated  as  a  private 
sale  and  set  aside,  but  that  the  purchase 
under  the  decree  should  be  upheld. — FitZ' 
maurice  v.  Sadieir,  9  I.  E.  R.  595.     (C.) 

3.  A  receiver  purchased  a  younger  child's 
portion  during  the  life  of  the  child's  father, 
and  not  payable  till  bis  death,  but  charged  on 
the  lands  over  which  the  receiver  had  been 
appointed.  There  was  no  evidence  of  under- 
value. On  bill  filed  by  the  inheritor  after 
thirteen  years,  and  who  had  been  during  the 
interval  out  of  the  jurisdiction,  against  the 
personal  representative  of  the  receiver,  the 
Court  set  aside  the  purchase. — Kelly  v.  Bo- 
nynge,  1  I.  Jur.  3.     (E.E.) 

4.  When  the  true  circumstances  of  the  case 
can  be  collected  from  the  description  in  the 
rental,  or  when  they  are  sufficient  to  provoke 
enquiry,  the  purchase  will  not  be  set  aside  for 
misdescription  of  the  premises. — In  re  Kirwan, 
(usignee  of  Broume,  3  I.  Jur.  66.    (I.E.C.) 

5.  A  petitioner,  knowing  that  a  large  fine 
had  been  paid  upon  the  execution  of  an  exist- 
ing lease,  suppressed  that  fact  from  the  Court.  • 
On  application  bv  a  puisne  incumbrancer,  the 
sale  was  set  aside,  and  he  was  permitted  to 
serve  a  notice  under  the  ISth  G.  O.  to  im- 
peach the  lease.  The  carriage  of  those  pro- 
ceedings was  given  to  him. — in  re  the  A$ttgnee 
of  Roberts,  8  1.  Jur.  142.  (I.E.C.) 

6.  Errors  in  framing  the  petition  and  sche- 
dules are  not  sufficient  causes  for  setting  aside 
a  sale  on  the  application  of  an  incumbrancer. 

The  proper  time  to  apply  to  rectify  an  in- 
correct statement  of  the  amount  or  priority  of 
an  incumbrance  b,  upon  the  settling  of  the 
schedule  of  incumbrances. — In  re  Hayeses  Es- 
tate, 3  I.  Jur.  192.  (I.E.C.) 

7.  The  owner  of  an  estate,  advertised  to  be 
sold  in  the  I.  E.  Court,  signed  an  agreement 
out  of  Court,  that  M.  should  be  declared  the 
purchaser  for^the  amount  of  the  incumbrances, 
provided  they  did  not  exceed  £37,000;  if  they 
were  under  that  sum,  the  purchaser  was  to 
pay  the  balance  to  the  owner;  and  if  they  ex- 
ceeded that  sum,  the  purchaser  was  to  be  paid 
the  excess  by  the  owner,  who  was  to  get  a 
lease  of  a  portion  of  the  lands,  and  the  arrears 
of  rent.  The  Commissioners,  on  the  day  of 
sale,  refused  to  adopt  the  agreement.    There- 
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upon  this  ftgreement  (which  the  owner  im- 
pe«ched  m  obtained  bj  force  and  fraad)  waa 
signed ;  tliat  the  owner  should  hare  no  claim 
against  BL,  sare  for  the  sam  mentioned  in  the 
first  agreement,  and  that  M.  should* not  be 
bound  to  lodge  in  Conrt  any  snm  sare  snch 
as  woold  corer  the  charges  and  costs  to  which 
the  estate  was  liable ;  and  that  if  he  was  ob- 
liged to  lodge  more  than  the  X87,000  the  sor- 
plus  should  be  drawn  out  by  him.  The  estate 
was  immediately  afterwards  set  up  to  auc- 
tion, and  sold  to  M.  for  X41,775.  Held,  re- 
Tersing  the  decision  below,  that  the  Court 
could  not  recognise  the  agreement  as  it  was 
a  fraud  on  Ixma  JUk  bidders,  and  therefore 
Bf.  was  bound  to  bring  in  the  surplus,  without 
prejudice  to  his  establishing  his  right  to  it  br 
an  independent  proceeding. — In  rt  Athe^  4  L 
C.  B.694.    CPC) 

1.  The  L.  E.  Court  will  set  aside  the  sale  of 
a  charge  at  an  under-value,  made  to  the  party 
haring  the  carriage,  on  the  application  of  the 
party  making  the  assignment,  who  has  even 
a  better  equity  to  set  aside  the  sale  than  the 
owner  or  puisne  creditors  hare  to  hare  it 
declared  a  trust  for  them. — In  re  Ronaj/ne*i 
Estate,  18  L  C.  B.  444.    (L.E.C.) 

2.  An  estate,  to  which  equities  were  at- 
tached, having  been  sold  discharged  there- 
from in  the  I.  £.  Court,  Judge  Dobbs  refused, 
with  costs,  an  application  to  set  aside  the 
sale,  though  no  conveyance  had  been  made. 
Held,  that  the  application  should  have  been 
granted. — In  re  Vevereux's  Ettate,  10  L  Jur.  N. 
8.  101.    (C.A.) 


LXXXn.  10.  In  other  cases. 

8.  The  Court  will  not  make  it  a  condition 
of  sale  of  an  interest  under  a  lease,  that  the 
purchaser  shall  not  be  at  liberty  to  object  to 
the  lessor's  title  to  make  the  lease,  but  will 
direct  that  a  purchaser  shall  not  require  the 
ptf.  to  show  that  the  lessor  had  such  power, 
leaving  the  purchaser  free  to  object  aUwnde, — 
Iftflwv.  XoMom,  8.  &  8c.  441.    (R-) 

4.  If  lands  be  leased  by  the  inheritor  after  a 
decree  to  account  has  been  pronounced  against 
him,  they  wiU  be  set  up  in  the  first  instance 
subject  to  the  lease.  If  they  do  not  produce 
sufficient  to  pay,  with  costs,  the  incnmorances 
decreed,  they  will  then  be  set  up  discharged 
of  the  lease. — Barrett  v.  Bermingkam,  8.  &  Sc. 
678.    (R.) 

5.  A  purchaser,  having  lodged  the  one-fourth 
of  his  purchase-money,  refused  to  lodge  the  rest 
unless  the  abstract  of  title  was  first  delivered 
to  him.  No  report  of  good  title  had  been  ob- 
tained. Ptf.  moved  that  the  lands  should  be 
re-sold,  and  the  one-fourth  forfeited.  Held, 
that  the  purchaser  was  not  entitled  to  the  ab- 
stract ;  tnat,  no  report  of  good  title  having 
been  obtained,  the  one-fourth  could  not  be 
forfeited. 

SembU — If  a  report  of  good  title  had  been 
obtained,  the  proper  motion  would  have  been 
that  the  lands  oe  re-sold ;  the  one-fonrth  to 


remain  as  a  security  to  indemni^  the  estate 
against  all  loss  and  costa  attending  the  re- 
sale.—fForrea  V.  Bateman,  FL  &  K.  189.    (R.) 

6.  When  a  ptf.  obtains  liberty  to  bid,  the 
management  of  the  sale  will  be  taken  from  his 
solicitor.— Z)ro«^A/  v.  Jones,  FL  &  K.  816.  (B.) 
Ennis  v.  Cas^,  ibid,  819,  n, 

7.  In  a  question  as  to  the  csuriage  of  a  de- 
cree for  sale,  in  two  suits,  when  the  solicitor  in 
the  first  had  taken  an  assignment  of  a  charge^ 
prior  to  the  ptfs^  and  it  was  in  that  cause  re- 
ported at  £1800,  but  in  the  second  cause  at 
£900  (explained  by  a  difference  in  the  accounts 
deereedy—Held,  that  the  solicitor  in  the  fint 
cause  having,  by  the  assignment,  an  interest 
different  from  the  ptfs.,  the  carriage  of  the 
decree  should  be  given  to  the  ptfs.  in  the 
second  suit. — Keons  v.  Magawhi,  7 1.  £.  B.  60S. 
(C.) 

8.  After  lands  had  been  sold  and  the 
purchase  deed  approved,  though  not  signed, 
by  the  Master's  counsel,  the  purchaser  was 
put  into  possession  by  injunction,  in  conse- 
quence of  the  deft,  having  entered  on  the 
lands  and  committed  waste. — Grc^  r,  Stamford, 
8L£.  R.678.    (R.) 

9.  When  a  property  has  been  sold,  the  Mas- 
ter, at  the  instance  of  the  inheritor  and  in- 
cumbrancers (no  person  being  under  disabi- 
lity), has  jurisdiction  to,  and  will  sell  arrears  of 
rent.— Cairo//  v.  D'Arcy,  8  I.  Jur.  822.    (C.) 


ScAKDix.  See  Plbaddto,  Answbr — ^Pliap- 
iHo,  Bill  —  Fragticb,  Ahswb*— 
PRAcncs,  Mastsr,  Rbfebsncb  to. 


LXXXm.  8eal  Awn  8eal  Day.    See  Bahk- 

RUPTCT,  VL 


8BCimiTT.    See  8bcitritt,  infreu 


LXXXIV.  Seqitbstratiok. 

1.  Issuing,  Serving,  Reviving  against 

Heir,  (f^, 

2.  ExeaUion  and  Effect  of:  what  mof 

be  sequestrated 
8.  Abatement  and  Discharge  of, 
4.  Sequestrator, 


LXXXIV.  1.  Issuing,  Serving,  Reviving  against 

Heir,  fir, 
ISee  G.  0.  (1867),  117,  120,  129.] 

10.  Permission,  to  execute  a  sequestration 
for  non-payment  of  costs  in  a  cause,  will  be 
given  only  when  it  appears  that  the  party  can- 
not be  arrested.— i/e/to/bnt  t.  Wkitneg,  Hay.* 
J.  219.    (E.E.) 

11.  There  cannot  be  separate  sequestrations 
for  debt  and  costs.  Ptf.  was,  therefore,  pw* 
mitted  to  execute  a  sequestration  for  the  costs 
only,  on  the  terms  of  his  waiving  any  further 
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proceeding  against  deft,  for  the  sum  reported 
and  decreed  dae. — Graves  y.  FennelL,  1  I.  £.  B. 
28.    (E.E.) 

1.  If  the  deft,  have  not  Appeared^  in  the 
canse,  it  is  not  necessary  to  give  him  notice 
of  a  motion  for  liberty  to  execute  a  seques- 
tration on  the  decree  against  the  real  estate 
of  the  deft.  The  motion  will  not  be  granted 
if  the  annual  valae  of  the  real  estate  be  not 
stated  in  the  afBdayit.^£^ar(2»  v.  Plunkett,  3 
I.  E.  R.  502.  (E.E.) 

2.  It  is  a  common  exercise  of  the  undoubted 
jurisdiction  of  this  Court  to  appoint  seques- 
ti>atori!  and  receirers  of  personal  estate,  al- 
though such  personal  estate  may  consist  of 
debts  founded  upon  contract ;  and  there  may 
be  a  dispute  as  to  the  person  entitled  to  them.— 
Acheson  v.  Hodyes.Q  I.  E.  R  622.  (R.) 

3.  Notice  of  a  motion  for  liberty  to  execute 
a  sequestration  upon  a  decree  is  necessary, 
where  it  is  sought  to  execute  it  against  lands.— 
Welsh  Y.  W^  2  I.  E.  R.  360,  (E.E.) 

4.  Upon  an  application  for  liberty  to  issue 
a  sequestration  for  the  costs  of  dismissing  a 
bill,  if  the  party  be  going  against  personal  pro- 
perty, notice  of  the  motion  must  not  be  given. 
Seats  where  the  party  is  going  against  real 
property.— O'Brwn  v.  Fo/«y,  2  I.  E.  R.  418. 
^£.£.} 

5.  A  motion  on  behalf  of  sequestrators,  to 
lodge  money,  must  be  upon  notice. — Byrne  v. 
Langmore,  2  I.  E.  R.  411.  (E.E.) 

6.. Practice,  under  G.  O.  105,  in  issuing  a 
sequestration ;  when  there  has  not  been  an 
atUchment.— /n  re  Powell,  7  I.  E.  R.  462.  (C.) 

7.  Sequestration  may  be  awarded  against 
the  separate  estate  of  a  married  woman  for 
costs  given  against  her. — Keoghr.  Cathcart,  11 
L  E.  R.  280.  (R,)— [Reversed :  12  I.  E.  R.  215. 
(C.)] 

8.  Quare — If  a  sequestration  not  issued  un- 
til the  levari  on  which  it  is  founded  is  out  of 
return,  be  not  void,  although  the  benefice  was 
in  the  bishop's  hands  under  a  prior  sequestra- 
tion?—//o^^  Y.  Garrett,  12  I.  E.  R.  659.  (C.) 


LXXXrV.  2.  Execution  and  Effect  of:  what 
may  be  Sequestrated, 

9.   The  decree    declared   that    the  estate 
therein  mentioned  was  divisible  into  three 

Sarts,  and  that  the  younger  children  of  A., 
L,  and  O.,  were  severally  entitled  to  a  third. 
O.  was  largely  Indebted  to  the  estate,  and  a 
sequestration  issued,  and  continued  against 
him  until  his  death  ;  by  means  of  which  sums 
were  brought  in  from  time  to  time,  and  allo- 
cated according  to  the  rights  of  the  parties. 
Two  of  O.'s  younger  children  died  before  any 
of  the  funds  were  allocated,  and  the  Master  s 
report  found  that  sums  (being  their  shares  of 
the  fund  then  in  bank)  were  payable  to  their 
personal  representatives.  O.  became  entitled 
as  executor  and  sole  legatee  of  one  of  his 


deceased  children,  and  as  administrator  and 
sole  next-of-kin  of  the  other,  to  both  their 
shares,  but  made  no  claim,  there  being  a 
sequestration  against  him.  He  died,  owing  a 
large  balance  to  the  fund,  and  the  proportion 
of  that  balance  to  which  his  younger  children 
should  have  been  entitled  exceeded  the  amount 
of  the  shares.  T.,  another  of  O.'s  younger 
children,  having  become  legal  personal  repre- 
sentative of  his  deceased  father  and  brothers, 
now  applied  for  the  aforesaid  shares,  after 
payment  of  the  costs  due  to  their  solicitor. 
neld,  that  when  O.  became  entitled  to  this 
money  it  was  attached  for  the  purposes  of 
the  decree  by  the  sequestration  against  him, 
and  should  not  now  be  paid  to  his  representa- 
tive.—Crowe  V.  O'DeU,  3  I.  E.  R  12.  (R.) 

10.  The  case  of  Waite  y.  Bishop  (I  Cr.  M.  & 
R.  507)  decides  expressly  that  a  sequestration 
is  not  retrospective,  and  that  it  attaches  the 
future  accruing  profits  onlv. — Egan  v.  Heenan, 
3  I.  E.  R.  53.  (R.) 

11.  A  judgment  is  not  per  se  a  lien  upon  a 
benefice,  but  is  attached  thereon  by  a  seques- 
tration, which,  however,  will  not  give  the 
judgment  creditor  priority  over  an  annuitant 
who  became  such  after  the  judgment  was 
entered,  but  before  the  sequestration  issued. — 
Wise  V.  Beres/ord,  6  I.  E.  R.  407 ;  3  Dr.  & 
War.  276 ;  2  Con.  &  L.  282.  (C.) 

12.  A  sequestration  having  issued  against 
the  deft,  for  non-performance  of  a  decree  to 
pay  money  to  the  ptf .,  the  sequestrators  seized 
the  rents  and  profits  of  his  lands.  The  ptf. 
and  a  prior  incumbrancer  both  applied  for  the 
funds  in  the  sequestrator's  hands.  Held,  that 
the  prior  incumbrancer  was  entitled  to  them. 

Sequestration  is  neither  in  form  or  sub- 
stance an  execution.  It  is  founded  on  default 
of  performance  of  the  decree  of  the  Court, 
and  gives  no  right  in  the  funds  levied,  to  the 
party  at  whose  instance  it  is  sued  out. — Bume 
V.  Robinson,  7  L  E.  R.  188,  (R.) 

13.  When  an  attachment,  issued  against  a 
tenant  under  the  Court,  cannot  be  executed 
by  reason  of  his  being  out  of  the  jurisdiction, 
the  Court  will  grant  a  sequestration  against 
the  tenant  having  other  lands  in  this  country.- 
Withinqion  v.  Bhke,  8  I.  E.  R.  32.  (R.) 

14.  When  a  sequestration  for  contempt  in 
not  answering  has  been  issued  against  a  deft., 
and  the  sequestrators  are  in  possession,  the 
Court  will  not  permit  the  bill  to  be  taken  pro 
con/esso  if  the  ptf.  elect  to  continue  the  se- 
questrators.— Uormick  v.    C,  9  I.  E.  R.  474. 

(R.) 

15.  A  decree  in  sequestration  is  only  a  con- 
ditional decree,  and  will  not  prevent  the 
operation  of  the  Statute  of  Limitations,  or  of 
the  8l8t  G.  O.— Young  v.  WiUon,  10  I.  E.  R. 
265.  (C.)— [Affg.  10  I.  E.  R,  10.  cR.)] 

16.  Sequestration  may  be  awarded  against  a 
married  woman's  separate  estate  for  costs  given 
against  her. — Keogh  v.  Cathcart,  11  I.  E.  R. 
280.  (R.)— [Revd. :  12  I.  E.  R.  216.  (C.)] 
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1.  Money  in  the  sheriff's  hands,  levied  under 
an  attachment  for  costs  awarded  by  a  decree, 
remains  in  custwlia  leyis,  and  is  not,  without 
further  order,  tlie  property  of  the  party  who 
issued  the  attachment. 

A.,  and  H.  (A.'s  solicitor),  issued  for  costs  an 
attachment  against  C,  who  paid  the  amount 
to  the  sheriff,  and  lodj^ed  with  him  a  setiues- 
tratiou  a;;aiu>t  A.  for  a  larger  amount.  Ihld, 
that,  without  the  order  of  the  Court,  the  sheriff 
was  not  justitied  in  paying  to  the  sequestrators 
the  amount  received  on  the  attachment. 

Cost>  are  decreed  to  be  paid  by  C.  to  A.,  or 
to  B.,  A.'s  solicitor.  An  attachment  for  the 
amount  of  the  co>ts  is  delivered  to  the  sheriff. 
C,  having  a  demand  against  A.,  issues  a 
sequestration  for  it;  pays  the  costs  to  the 
sheriff  ;  and  lodges  tlie  sc(|uestration  with  him. 
Scinble — If  the  money  be  paid  into  Court,  B.'s 
lien  for  costs  will  prevail  over  C.'s  sequestra- 
tion.— WiUtaius  v.  Reeits  12  I.  C.  R.  174.  (U.) 


LXXXIV.  3.  Ab(ttement  and  Discharge  of. 

2.  In  1818  a  decree  directed  a  deft,  to  per- 
form an  agreement  to  pay  certain  sums.  A 
sequestration-was  granted  to  compel  perform- 
ance. Upon  application  of  a  creditor  by 
judgment  of  I8,'i0,  the  Court  refused  to  inter- 
fere \\  ith  the  posscs>ion  of  the  sequestrators. — 
Reeves  v.  Cox,  1  I.  Jur.  160.  (R.) — [Reversed 
on  appeal,  ibid,  193 ;  13  I.  E.  R.  207.  (C.)] 


LXXXIV.  4.   Sequestrator, 

3.  Notice  should  be  given  to  the  deft,  of  an 
application  that  sequestrators  do  sell  the  goods 
seized  under  the  writ. — Hidyeway  v.  Davis^  2 
Jon.  507.  (E.E.) 

Seroeant-at-Arm8.   Ste  Practice,  Process- 
Practice,  Attacument. 


Service.  See  Bankruptcy,  XVI,  XVII — 
Practice,  Attachment — Practice, 
Decree  —  Practice,  Evidence  — 
Practice,  Injunction  —  Practice, 
Order — Practice,  Sequestration — 
Practice,  Subpcena — Solicitor,  V. 


LXXXV.  Service  Substituted. 

1.  0/  Cony  of  Bill 

a.  Under  the  Oid  Practice. 
h.   Under  the  Chancery  (^Ire- 
land)  Act  1867. 


LXXXV.  1.  a.  Under  the  OldPractice. 

4.  Service  of  the  decree  substituted  on 
deft.'s  law  and  land  agent,  on  an  affidavit 
of  ptf.'s  attorney,  that  deft,  was  influenced 
in  leaviBg  the  country  by  the  decree  pro- 
nounced against  him. — Blackwood  v.  Gregy, 
liay.  &  Jon.  403.     (E.E.) 

5.  Service  of  subpoena  to  appear  and 
answer  a  tithe-bill  substituted,  bv  posting  it 
with  a  copy  of  the  order,  on  the  doors  of  the 


church  and  of  the  R.  C.  chapel  in  the  parish, 
and  also  on  the  place  for  posting  notices  for 
road  sessions.  The  attorney  for  ptf.  was 
directed  to  apprise  defts.  oi  the  order  by 
post-paid  letters.  A  writ  of  assistance,  to 
effect  the  posting,  was  granted. — Fitzgerald  v. 
Dea,  1  Jon.  249.   (E.E.) 

6.  Service  of  subpoena  to  appear  and  an- 
swer, on  a  minor  at  a  school  in  France,  substi- 
tuted on  his  father  residing  in  Guernsey;  it 
appearing  that  the  minor  could  not,  by  rea- 
sonable diligence,  be  personally  served,  though 
it  did  not  appear  that  he  was  secreted,  or 
withdrawn  to  avoid  the  service. — Loveday  v. 
D' Ester  re,  1  Jon.  561.   (E.E.) 

7.  Service  on  respondent,  of  the  conditional 
order  for  a  receiver  on  a  judgment,  will  be 
substituted  when  he  keep*  out  of  the  way 
to  avoid  service. — Annitage  v.  Palmer,  I  Jon. 
594.    (E.E.) 

8.  Service  of  the  conditional  order  for  a 
receiver  on  a  judgment  will  be  substituted 
when  the  conusor's  heir-at-law  resides  out  of 
the   jurisdiction. —  Wilson  v.   W.,  I  Jon.  629. 

(E.E.) 

9.  Service  of  the  subpcena  substituted  on 
the  law  and  land  agents  of  deft.,  who  resided 
out  of  the  jurisdiction,  but  whose  residence 
was  not  precisely  known. —  Callaghan  v.  Pepper^ 
2  Jon.  40.  (E.E.) 

10.  Service  of  the  subpoena  substituted  on 
deft's  general  agent,  when  deft,  resided  abroad, 
but  the  place  of  his  residence  was  unknown, 
though  it  did  not  appear  that  he  was  secreted, 
or  withdrawn  to  avoid  being  served. — Somers 
V.  Conolly,  1  L  E.  R.  416.     (R.) 

11.  A  deft,  out  of  the  jurisdiction,  and 
directed  to  execute  a  conveyance  pursuant  to 
the  4  &  5  jr.  4,  c.  78,  s.  8,  on  hearing  the  mes- 
senger coming  into  the  room  where  he  was 
sitting,  ordered  the  door  to  be  barred.  The 
messenger  heard  def  t.*s  voice,  but  did  not  see 
him;  and,  standing  outside  the  door,  stated 
in  a  loud  voice  the  object  of  his  visit,  offering 
at  the  same  time  to  leave  copies  of  the  decree, 
order,  and  conveyance,  with  deft.'s  son  ana 
daughter.  They  refused  to  receive  them.  The 
son  forcibly  turned  the  messenger  out  of  the 
house.  The  messenger  then  sent  to  deft.'s 
residence  a  notice,  and  a  copy  of  the  Court's 
order,  with  an  explanatory  letter  (which 
there  was  strong  evidence  that  deft,  had  re- 
ceived), appointing  a  time  and  place  for  deft, 
to  execute  the  conveyance.  The  deft,  did  not 
execute  it,  Jfeid,  good  personal  service  of 
the  copies  of  the  order  and  decree,  and  a 
sufficient  tender  of  the  conveyance,  within 
the  4  &  5  W.  4,  c.  78.— Pier»  v.  P.,  S.  &  Sc. 
89.     (R.) 

12.  A  deft.,  residing  out  of  the  jurisdiction, 
was  directed  to  execute  a  conveyance  under 
the  4  &  6  VF.  4,  c.  78,  s.  8.  Having  been  denied 
at  his  residence,  the  messenger  saw  deft,  in 
the  house  through  an  open  window  ;  informed 
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deft,  of  the  object  of  his  visit,  and  left  copies 
of  the  order  and  deed  on  a  table  inside  the 
window,  reqairing  deft,  at  the  same  time  to 
execute  the  deed. — Hdd^  that  personal  service 
of  the  order,  and  tender  of  the  deed,  had  been 
effected  sufficiently  to  give  the  Court  jurisdic- 
tion to  direct  the  Master  to  execute  the  deed. 
—Clarke  v.  Ve  Burgh,  S.  &  S.  100,  n.     (R.) 

1.  Ptf.,  residing  abroad,  was  described  in 
the  bill  as  of  "  C,  in  the  county  of  T.,"  where 
he  had  a  house  and  estate.  This  misdescrip- 
tion was  not  intended  to  mislead.  Deft,  was 
throughout  aware  that  ptf.  resided  abroad. 
Deft,  made  fruitless  efforts  to  settle  the  suit. 
The  monthly  notice  pressing  for  an  answer 
was  served;  and  some  further  time  given 
deft,  to  file  his  answer  nearly  expired.  Held, 
that  he  had  clearly  waived  his  original  right 
to  require  security  for  costs. —  Watson  v.  PiV/i, 
2  I.  E.  R.  26  ;  S.  &  Sc.  642.    (R.) 

2.  Service  of  a  subpoena  to  elect  will  not 
be  substituted  upon  the  solicitor  of  a  deft, 
who  has  gone  abroad  ;  but  will  be  substituted 
upon  another  deft,  who  is  also  co-trustee,  if 
it  appears  that  he  acts  for,  or  communicates 
with  his  co-deft. —  Waller  v.  Fowler,  S.  &  Sc. 
702.    (R.) 

8.  The  2nd  G.  0.,  of  Feb.  1839,  applies  to 
cases  in  which  service  has  been  substituted 
against  a  deft,  residing  out  of  the  jurisdiction. 
—Wise  V.  Bp,  of  Cork,  Fl.  &  K.  3U0.    (R.) 

4.  When  a  party,  who  has  been  ordered  to 
pay  costs,  absents  himself,  to  evade  personal 
demand,  and  service  of  the  certificate  of  the 
costs,  the  H.  L.  will  direct  service  to  be  sub- 
stituted on  his  agents  in  the  appeal. — Carter 
V.  Palmer,  8  01.  &  F.  708,  n. 

6.  Service  of  subpoena  to  elect,  on  a  deft, 
resident  out  of  the  jurisdiction,  substituted 
on  his  land  agent ;  service  of  the  subpoena  to 
appear  and  answer  had  been  substituted  upon 
his  law  and  land  agent. —  Callaghan  v.  Pq)per, 
2  Jon.  505.    (^E.E.) 

6.  On  an  application  under  the  4  &  5  ^.  4, 
c.  82,  the  Court  will  not  substitute  service 
of  a  subpoena  to  answer,  upon  a  person  who 
has  been  appointed  receiver  upon  the  deft.'s 
lands,  in  a  cause  in  Ch.,  unless  it  can  be 
sworn  that  he  remits  the  rents  to  the  deft. — 
Butler  V.  Goold,  Long.  &  T.  270.    (E.E.) 

7.  Service  of  process  under  the  4  &  5  WA, 
c.  82,  allowed,  and  appearance  entered,  when 
the  affidavit  of  service  was  sworn  before  a 
Justice  of  Peace,  of  the  county  of  M.,  in 
America,  and  the  deft,  was  not  personally 
known  to  the  person  who  served  the  process. — 
Atkinson  v.  Watson,  Long.  &  T.  108.    (E.E.) 

8.  The  4  &  5  IF.  4,  c.  82,  does  not  authorise 
the  Court  to  substitute  the  service  of  a  sub- 
poena to  appear  and  answer  upon  the  agent  of 
a  party  made  a  deft,  in  respect  of  a  charge  he 
has  on  the  lands,  the  subject  of  the  suit ;  the 
manifest  intention  of  the  Act  being,  to  autho- 


rise the  service  to  be  substituted  upon  the 
agent  or  receiver  of  the  owner  of  the  estate. 
— Maclean  v.  The  Marquis  of  Donegal,  3  I.  E. 
R,383.    (E.E.) 

9.  On  a  bill  against  the  directors  of  an 
English  Insurance  Company  for  payment  of 
the  amount  of  a  policy  of  insurance,  service 
of  the  subpoena  to  appear  and  answer  was  sub- 
stituted on  the  Irish  agent  of  the  directors ;  it 
appearing  that  the  contract,  the  subject- 
matter  of  the  suit,  was  made  in  Ireland. — 
Aheame  v.  Homo/,  3  I.  E.  R.  479.    (R.) 

10.  A  receiver,  appointed  by  the  Court  of 
Ch.  in  an  adverse  suit,  is  not  the  receiver  of 
the  inheritor  within  the  meaning  of  the  4  &  5 
W.  A;  c.  82. 

The  4  &  6  IF.  4,  c.  82,  does  not  authorise 
the  Court  to  substitute  service  of  the  sub- 
poena to  appear  on  the  law  agent  of  the  deft. 
—Anon.,  3  L  E.  R.  501.    QE.E.) 

11.  Ordered,  that  service  of  a  conditional 
order  to  appoint  a  receiver  in  a  matter,  by 
delivering  true  copies,  and  showing  the  ori- 
ginal to  the  respondent's  servant,  residing  in 
his  dwelling-house  in  Ireland,  and  to  his  land 
and  law  agents,  be  deemed  good  service  of 
the  respondent ;  it  appearing  that  for  upwards 
of  the  last  twelve  months  he  had  been  resident 
in  France. — Lvnskeu  v.  Handcock,  5  I.  E.  R. 
403.    (R.) 

12.  In  proceeding  under  the  Judgment  Cre- 
ditors Acts,  to  substitute  service  upon  the 
agents  of  the  respondent,  out  of  the  jurisdic- 
tion, the  proper  course  is,  to  effect  the  service 
in  the  first  instance,  and  then  apply  to  have  it 
deemed  good. — Murphy  v.  Moore,  6  I.  E.  R. 
263.    (R.) 

13.  In  a  petition  under  the  1  &  2  Vic,  c. 
109,  s.  16,  service  of  a  conditional  order  on 
ratepayers  was  allowed,  when  the  tithe  rent- 
charge-payers  could  not  be  discovered. — Knox 
V.  Marleg,  Long.  &  T.  159.  (E.E.) 

14.  The  affidavit  to  ground  a  motion  for 
liberty  to  substitute  service  of  the  subpoena 
to  appear  and  answer,  because  the  deft,  can- 
not, by  reasonable  diligence,  be  personally 
served,  must  state  specifically  the  diligence 
used  to  effect  personal  service,  in  order  that 
the  Court  may  judge  whether  it  Is  reasonable. 
—Hearne  v.  Nagle,  5  I.  E.  R.  158.     (E.E.) 

15.  When  a  parliamentary  appearance  has 
been  entered  for  a  deft.,  upon  service  effected 
in  the  country,  he  may  afterwards,  without 
any  order  obtained  for  that  purpose,  be  served 
out  of  the  jurisdiction  with  the  monthly  notice 
to  press  for  an  answer. 

Semble — It  is  not  necessary  to  obtain  an 
order  to  serve  any  conditional  decree  out  of 
the  jurisdiction.  —  Curtis  v.  C,  Fl.  &  K.  208. 

(R.)  . 

16.  When  a  deft.,  who  is  merely  a  formal 
party  to  a  suit,  resides  out  of  the  jurisdiction. 
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[PRALTICE— ^EQUEr-TirATIoN— SEBVICE.] 


1.  MoncT  io  the  ^Lerff"*  hdn-l*.  ler.ei  ud  i?r 
ftD  at* a'  Lrr^-nt  for  ro-t-  awd-ic^  *->y  •  d-r'  rw, 
ff^'La  ',•  ift  f'ji*^]'i  U;  «.  a^i  is  ii- t.  w  :h'.at 
f'jrv.*-r  or  >r.   i',*r  p"-'  ptriv  of  tLe  pirtv  wLo 

A.,  an  i  li.  A.'*  *  -.,(•. tor  ,  i—aei  f'-r  co=l«  a.n 
atla^i-r:.»rDt  ajra.O't  C  ..  ii/.o  pa.i  the  »UjjCDI 
Uj  lh»-  -l.^-rAi.  ari'l  l^-i^'***!  Wtth  bitD  a  *<:.jl^*- 
tration  a/^.n-t  A.  f'-r  a  Ur^»-r  aru  ^unl.  //*.'  /. 
that,  wit '.out  ihf-  orier  of  lj.»:  Cotjrt.  the  sheriff 
»a*  not  ju-t-n*-'l  :ri  j..*;.  ;d^'  to  the  -e^iLe-iraior? 
the  a'liO'iM  rt<'_)ved  ou  it.c  atidf  hiiicDt- 

Co-t-  are  <i*'cree<l  to  \**t  paid  hy  C.  to  A^  or 
to  ii..  A.'e  *'0.icuor.  An  attacrjinem  for  the 
arao'inl  of  the  ro-t"  \s  'leUvered  to  me  -heriO. 
C.  h-.wiu'^  a  f[*'iuAn'i  a;jaiti'.t  A.,  i^-ue?  a 
*s'-'j'K--lrdtion  for  it  ;  pay-  the  co^t-*  to  the 
►  h«-r,ff  ;  an  i  lo'l^'f-  tfie  ^e'^ue-tration  with  him. 
S*iith>t — \i  l}ie  money  he  pa.-l  into  Court,  iJ.'s 
Ijj'D  for  ro-^t"  will  prevail  over  C.'«  >eqae"lra- 
tion.—  WiUi'iiM  V.  lUer*^  12  I.  C.  R.  174.  i  K.y 


rh. urcb  and  of  the  R  C.  rhaptl  in  the  p&rish, 
at  1  ai*o  en  the  p'.ace  for  pr^ung:  notices  for 
tka\  «^«'*-;  r.-.  T^e  attomej  for  pif.  was 
•i  rcvtel  to  j;;r*?e  dtft"*,  of  the  order  br 
py-t-pa  1  le:icr-i.  A  writ  of  fc*-i*t»nce,  to 
ttieci  the  y-j-\.t.z.  '"^i*  er^nted, — FiUgtrald  w. 
Im^  1  Jon-  241*.    ,E.£.j 

6.  Serrice  of  «abp^na  to  appear  »nd  an- 
swer, on  a  m.n  jr  at  a  -Kh^'^t!  in  France,  snh?ti- 
tate-i  on  hi*  father  re-i  licp  in  Guernsey;  it 
i3kyi*t\T\nz  that  the  minor  could  not,  bj  rea- 
^ouahie  dilvence,  he  pers^^naliy  served,  though 
It  dii  not  appear  that  he  was  secreted,  or 
Withdrawn  to  avoid  the  «*r*'ice- — Lovtdtijf  r. 
DL&ttrrz,  1  Jon,  501.   vE-E.) 

7.  Service  on  respondent,  of  the  conditional 
order  fur  a  receiver  on  a  jadjzinent,  will  be 
j'uh-iittited  when  he  keep*  out  of  the  waj 
to  avoid  •ervice. — Anmta'jt  t.  Paliner,  I  Jon, 


o'M. 


(E-E,; 


LXXXIV.  3.  Ab*j(^m^U  and  Disrhanjf.  of. 

2.  In  HH  a  decree  directed  a  deft,  to  per- 
form an  a*rreenient  to  pay  certain  -urns.  A 
fecque-tr/ition  wa*-  ;:ratited  to  com|»el  perfonn- 
an<:e.  Ipou  ajjpli'ation  of  a  crc<iitor  by 
jurjj^inent  of  If^.y.i,  the  Court  refu^ed  to  inter- 
fere with  the  po**e*«ion  of  the  *«e«]ue*trator*. — 
lifi'ren  v.  fox.  1  I.  Jur.  10I».  (M.) — [Heversed 
on  appeal,  ihid,  103;  13  I.  E.  R.  2U7.  (C.J 


LXXXIV.  4.    Setpitstrator. 

3.  Notice  "-hould  be  plven  to  the  deft,  of  an 
application  that  heque^^trators  do  ^ell  the  goods 
fcel/ed  under  the  writ. — liidytway  v.  Davisy  2 
Jon.  r>()7.  (E.E.) 

Seuoeant-at- Arms.   See Pbactice,  Proces»- 
TuACTicE,  Attacument. 


Service.  See  Bankri  itcy,  XVI,  XVII — 
Pra<  tice,  Attachment — Practice, 
Decree  —  Practice,  Evidence  — 
Practice,  Injinction  —  Practice, 
C)ri>er — PracticEjSeqiestration — 
Practice,  Surpiena — Solicitor,  V. 


LXXXV.  Service  Substituted. 


I.  0/  Copy  of  Bill. 

a.   tfndtr  the  Old  Practice. 


Under  the  Chancery  {Ire- 
land)  Act  1867. 


LXXXV.  I.  a.  Under  the  Old  Practice. 

4.  Service  of  the  decree  subHtitutcd  on 
dcft.'H  law  and  land  agent,  on  an  affidavit 
of  ptf.'H  attorney,  that  deft  was  influenced 
in  leaving  the  country  by  the  decree  pro- 
nounced against  him. — Blackwood  v.  Gregg^ 
ilay.  &  Jon.  408.    (E.E.) 

5.  Service  of  subpoena  to  appear  and 
answer  a  tithe-bill  substituted,  by  posting  it 
with  a  copy  of  the  order,  on  the  doors  of  the 


8.  Service  of  the  conditional  order  for  a 
receiver  on  a  judtrment  will  be  substituted 
when  the  conusor's  heir-at-law  resides  out  of 
the  jurLjdiclion. —  Wilson  v.  W^  1  Jon,  629. 
(E.E.) 

9.  Service  of  the  subpoena  substituted  on 
the  law  and  land  ajtrents  of  deft.,  who  resided 
out  of  the  jurisdiction,  but  whose  residence 
was  not  preciselv  known. —  Callaghan  t.  Pepptr, 
2  Jon.  46,  CE.E.') 

10.  Service  of  the  subpoena  snbstitated  on 
,  deft's  general  agent,  when  deft,  resided  abroad, 

but  the  place  of  his  residence  was  unknown, 
though  it  did  not  appear  that  he  was  secreted, 
or  withdrawn  to  avoid  being  served. — Somers 
V.  Conolly,  1  L  E.  B.  416.     {H.) 

11.  A  deft,  out  of  the  jurisdiction,  and 
directed  to  execute  a  conveyance  pursuant  to 
the  4  &  5  \V.  4,  c.  78,  s,  8,  on  hearing  the  mes- 
senger coming  into  the  room  where  he  was 
sitting,  ordered  the  door  to  be  barred.  The 
messenger  heard  deft.'s  voice,  but  did  not  see 

'  him;  and,  standing  outside  the  door,  stated 
i  in  a  loud  voicethe  object  of  his  visit,  o£fering 
at  the  same  time  to  leave  copies  of  the  decree, 
order,  and  conveyance,  with  deft,'s  son  and 
daughter.  They  refused  to  receive  them.  The 
son  forcibly  turned  the  messenger  out  of  the 
house.  The  messenger  then  sent  to  deft.*8 
residence  a  notice,  and  a  copy  of  the  Cotirt's 
order,  with  an  explanatory  letter  (which 
there  was  strong  evidence  that  deft,  had  re- 
ceived), appointing  a  time  and  place  for  deft, 
to  execute  the  conveyance.  The  deft,  did  not 
execute  it.  Heldf  good  personal  service  of 
the  copies  of  the  order  and  decree,  and  a 
sufficient  tender  of  the  conveyance,  within 
the  4  &  6  W.  4,  c.  7S.— Piers  v.  P.,  S.  &  Sc. 
89.     (R.) 

12.  A  deft.,  residing  out  of  the  jurisdiction, 
was  directed  to  execute  a  conveyance  under 
the  4  &  5  H^.  4,  c.  78,  s.  8.  Having  been  denied 
at  his  residence,  the  messenger  saw  deft,  in 
the  house  through  an  open  window  ;  Informed 


[PRACTICE SERVICE  SUBSTITUTED.] 


1119 


deft,  of  the  object  of  his  visit,  and  left  copies 
of  the  order  and  deed  on  a  table  inside  the 
window,  requiring  deft,  at  the  same  time  to 
execute  the  deed. — HeU^  that  personal  service 
of  the  order,  and  tender  of  the  deed,  had  been 
effected  sufficiently  to  give  the  Court  jurisdic- 
tion to  direct  the  Master  to  execute  the  deed. 
—Clarke  v.  De  Burgh,  S.  &  S.  100,  n.     (R.) 

1.  Ptf.,  residing  abroad,  was  described  in 
the  bill  as  of  "  C,  in  the  county  of  T.,"  where 
he  had  a  house  and  estate.  This  misdescrip- 
tion was  not  intended  to  mislead.  Deft,  was 
throughout  aware  that  ptf.  resided  abroad. 
Deft,  made  fruitless  efforts  to  settle  the  suit. 
The  monthly  notice  pressing  for  an  answer 
was  served;  and  some  further  time  given 
deft,  to  file  his  answer  nearly  expired.  Held, 
that  he  had  clearly  waived  his  original  right 
to  require  security  for  costs. —  Watson  v.  /^*w, 
2  I.  E.  R.  26 ;  8.  &  Sc.  642.    (R.) 

2.  Service  of  a  subpoena  to  elect  will  not 
be  substituted  upon  the  solicitor  of  a  deft, 
who  has  gone  abroad ;  but  will  be  substituted 
upon  another  deft,  who  is  also  co-trustee,  if 
it  appears  that  he  acts  for,  or  communicates 
with  his  co-deft.—  Waller  y.  Fowler,  S.  &  8c. 
702.    (R.) 

8.  The  2nd  G.  O.,  of  Feb.  1839,  applies  to 
cases  in  which  service  has  been  substituted 
against  a  deft,  residing  out  of  the  jurisdiction. 
—Wise  v.  Bp.  of  Cork,  Fl.  &  K.  31)0.    (R.) 

4.  When  a  party,  who  has  been  ordered  to 
pay  costs,  absents  himself,  to  evade  personal 
demand,  and  service  of  the  certificate  of  the 
costs,  the  H.  L.  will  direct  service  to  be  sub- 
stituted on  his  agents  in  the  appeal. — Carter 
V.  Palmer,  8  CI.  &  F.  708,  n. 

6.  Service  of  subpoena  to  elect,  on  a  deft, 
resident  out  of  the  jurisdiction,  substituted 
on  his  land  agent ;  service  of  the  subpoena  to 
appear  and  answer  had  been  substituted  upon 
his  law  and  land  agent. — Callaghan  r.  Pqiper, 
2  Jon.  505.    CE.E.) 

6.  On  an  application  under  the  4  &  5  H^.  4, 
c.  82,  the  Court  will  not  substitute  service 
of  a  subpoena  to  answer,  upon  a  person  who 
has  been  appointed  receiver  upon  the  deft.'s 
lands,  in  a  cause  in  Ch.,  unless  it  can  be 
sworn  that  he  remits  the  rents  to  the  deft. — 
Butler  V.  Goold,  Long.  &  T.  270.    (E.E.) 

7.  Service  of  process  under  the  4  &  6  W.  4, 
c.  82,  allowed,  and  appearance  entered,  when 
the  affidavit  of  service  was  sworn  before  a 
Justice  of  Peace,  of  the  county  of  M.,  in 
America,  and  the  deft,  was  not  personally 
known  to  the  person  who  served  the  process. — 
Atldmrn  v.  Watson,  Long.  &  T.  108.    (E.E.) 

8.  The  4  &  6  PF.  4,  c.  82,  does  not  authorise 
the  Court  to  substitute  the  service  of  a  sub- 
poena to  appear  and  answer  upon  the  agent  of 
a  party  made  a  deft,  in  respect  of  a  charge  he 
has  on  the  lands,  the  subject  of  the  suit ;  the 
manifest  intention  of  the  Act  being,  to  autho- 


rise the  service  to  be  substituted  upon  the 
agent  or  receiver  of  the  owner  of  the  estate. 
— Maclean  v.  The  Marquis  of  Donegal,  3  I.  E. 
R.  383.    (E.E.) 

9.  On  a  bill  against  the  directors  of  an 
English  Insurance  Company  for  payment  of 
the  amount  of  a  policy  of  insurance,  service 
of  the  subpoena  to  appear  and  answer  was  sub- 
stituted on  the  Irish  agent  of  the  directors ;  it 
appearing  that  the  contract,  the  subject- 
matter  of  the  suit,  was  made  in  Ireland. — 
Aheame  v.  Harney,  3  I.  E.  R.  479.     (R.) 

10.  A  receiver,  appointed  by  the  Court  of 
Ch,  in  an  adverse  suit,  is  not  the  receiver  of 
the  inheritor  within  the  meaning  of  the  4  &  5 
W,  4,-  c.  82. 

The  4  &  5  W.  4,  c.  82,  does  not  authorise 
the  Court  to  substitute  service  of  the  sub- 
poena to  appear  on  the  law  agent  of  the  deft. 
—Anon.,  3  1.  E.  R.  501.    (E.E.) 

11.  Ordered,  that  service  of  a  conditional 
order  to  appoint  a  receiver  in  a  matter,  by 
delivering  true  copies,  and  showing  the  ori- 
ginal to  the  respondent's  servant,  residing  in 
his  dwelling-house  In  Ireland,  and  to  his  land 
and  law  agents,  be  deemed  good  service  of 
the  respondent ;  it  appearing  that  for  upwards 
of  the  last  twelve  months  he  had  been  resident 
in  France. — Lynskey  v.  Handcock,  5  I.  E.  R. 
403.    (R.) 

12.  In  proceeding  under  the  Judgment  Cre- 
ditors Acts,  to  substitute  service  upon  the 
agents  of  the  respondent,  out  of  the  jurisdic- 
tion, the  proper  course  is,  to  effect  the  service 
in  the  first  instance,  and  then  apply  to  have  it 
deemed  good. — Murphy  v.  Moore,  6  I.  E.  R. 
263.    (R) 

13.  In  a  petition  under  the  1  &  2  Vic,  c. 
109,  s.  16,  service  of  a  conditional  order  on 
ratepayers  was  allowed,  when  the  tithe  rent- 
charge-payers  could  not  be  discovered. — Knox 
V.  Marley,  Long.  &  T.  159.  (E.E.) 

14.  The  affidavit  to  ground  a  motion  for 
liberty  to  substitute  service  of  the  subpcena 
to  appear  and  answer,  because  the  deft,  can- 
not, by  reasonable  diligence,  be  personally 
served,  must  state  specifically  the  diligence 
used  to  effect  personal  service,  in  order  that 
the  Court  may  judge  whether  it  is  reasonable. 
—Heame  v.  Nagle,  5  I.  E.  R.  158.    (E.E.) 

15.  When  a  parliamentary  appearance  has 
been  entered  for  a  deft.,  upon  service  effected 
in  the  country,  he  may  afterwards,  without 
any  order  obtained  for  that  purpose,  be  serv^ 
out  of  the  jurisdiction  with  the  monthly  notice 
to  press  for  an  answer. 

Semble — It  is  not  necessary  to  obtain  an 
order  to  serve  any  conditional  decree  out  of 
the  jurisdiction.  —  Curtis  v.  C,  Fl.  &  K.  208. 

16.  When  a  deft.,  who  is  merely  a  formal 
party  to  a  suit,  resides  out  of  the  jurisdiction. 


1118 


[PRACTICE— SEQUESTRATION.— SERVICE.] 


1.  Money  in  the  sheriff's  hands,  levied  under 
an  attachment  for  co>ts  awarded  by  a  decree, 
remains  in  custoiUa  leijis,  and  is  not,  without 
further  order,  the  property  of  the  party  who 
issued  the  attachment. 

A.,  and  B.  (A.'s  solicitor),  issued  for  costs  an 
attachment  against  C,  who  paid  the  amount 
to  the  sheriff,  and  lodged  with  him  a  seuues- 
tration  against  A.  for  a  larger  amount,  ihld, 
that,  witliout  the  order  of  the  Court,  the  sheriff 
was  not  justitied  in  paying  to  the  sequestrators 
the  amount  received  on  the  attachment. 

Costs  are  decreed  to  he  paid  by  C.  to  A.,  or 
to  B.,  A.'s  solicitor.  An  attachment  for  the 
amount  of  the  costs  is  delivered  to  the  .sheriff. 
C,  having  a  demand  against  A.,  issues  a 
sequestration  for  it;  pays  the  costs  to  the 
sheriff  ;  and  lodges  the  sequestration  with  him. 
Semble — If  the  money  be  paid  into  Court,  B.'s 
lien  for  costs  will  prevail  over  C.'s  sequestra- 
tion.— Williams  V.  Ricves  12  I.  C.  R.  174.  (R.) 


LXXXIV.  3.  Abatement  and  Discharge  of. 

2.  In  1818  a  decree  directed  a  deft,  to  per- 
form an  agreement  to  pay  certain  sums.  A 
sequestration-was  granted  to  compel  perform- 
ance. Upon  application  of  a  creditor  by 
judgment  of  18;V.»,  the  Court  refused  to  inter- 
fere with  the  possession  of  the  sequestrators. — 
Reeves  v.  Cox,  1  I.  Jur.  161).  (R.) — [Reversed 
on  appeal,  ibid,  103 ;  13  I.  E.  R.  207.  (C.)] 


LXXXIV.  4.   Sequestrator* 

3.  Notice  should  be  given  to  the  deft,  of  an 
application  that  sequestrators  do  sell  the  goods 
seized  under  the  writ. — Ridyeway  v.  Davisy  2 
Jon.  607.  (E.E.) 

Sergeant-at-Arm8.  See  Practice,  Process- 
Practice,  Attacument. 


Service.  See  Bankruptcy,  XVI,  XVII — 
Practice,  Attachment — Practice, 
Decree  —  Practice,  Evidence  — 
Practice,  Injunction  —  Practice, 
Ori>£R — Practice,  Sequestration — 
Practice,  Slbpiena — Solicitor,  V. 


LXXXV.  Service  Substituted. 
1 


Of  Copy  of  Bill 

a.  under  the  Old  Practice. 

b.  Under  the  Chancery  (^Ire- 

land) Act  1867. 


LXXXV.  1.  a.  Under  the  Old  Practice. 

4.  Service  of  the  decree  substituted  on 
deft.'s  law  and  land  agent,  on  an  affidavit 
of  ptf.*s  attorney,  ihat  deft,  was  influenced 
in  leaving  the  country  by  the  decree  pro- 
nounced against  him. — Blackwood  v.  Gregy^ 
Uay.  &  Jon.  403.    (E.E.) 

5.  Service  of  subpoena  to  appear  and 
answer  a  tithe-bill  substituted,  by  posting  it 
Tvith  a  copy  of  the  order,  on  the  doors  of  the 


church  and  of  the  B.  C.  chapel  in  the  parish, 
and  also  on  the  place  for  posting  notices  for 
road  sessions.  The  attomev  for  ptf.  was 
directed  to  apprise  defts.  or  the  order  by 
post-paid  letters.  A  writ  of  assistance,  to 
effect  the  posting,  was  granted. — Fitzgerald  v. 
Dea,  1  Jon.  249.   (E.E.) 

G.  Service  of  subpoena  to  appear  and  an- 
swer, on  a  minor  at  a  school  in  France,  substi- 
tuted on  his  father  residing  in  Guernsey;  it 
appearing  that  the  minor  could  not,  by  rea- 
sonable diligence,  be  personally  served,  though 
it  did  not  appear  that  he  was  secreted,  or 
withdrawn  to  avoid  the  service. — Loveday  v. 
D'Esterre,  1  Jon.  5G1.   (E.E.) 

7.  Service  on  respondent,  of  the  conditional 
order  for  a  receiver  on  a  judgment,  will  be 
substituted  when  he  keepjt  out  of  the  way 
to  avoid  service. — Anniiage  v.  Palmer,  I  Jon. 
594.    (E.E.) 

8.  Service  of  the  conditional  order  for  a 
receiver  on  a  judgment  will  be  substituted 
when  the  conusor's  heir-at-law  resides  out  of 
the   jurisdiction. —  Wilson  v.   W.,  1  Jon.  629. 

(E.E.) 

9.  Service  of  the  subpoena  substituted  on 
the  law  and  land  agents  of  deft.,  who  resided 
out  of  the  jurisdiction,  but  whose  residence 
was  not  precisely  known.—-  CaUagftan  v.  Pepper^ 
2  Jon.  46.  (^E.E.) 

10.  Service  of  the  subpoena  substituted  on 
)  deft's  general  agent,  when  deft,  resided  abroad, 

but  the  place  of  his  residence  was  unknown, 
though  it  did  not  appear  that  he  was  secreted, 
or  withdrawn  to  avoid  being  served. — Somers 
V.  Conolly,  1  I.  E.  R.  416.     (R.) 

11.  A  deft,  out  of  the  jurisdiction,  and 
directed  to  execute  a  conveyance  pursuant  to 
the  4  &  5  W.  4,  c.  78,  s.  8,  on  hearing  the  mes- 
senger coming  into  the  room  where  he  was 
sitting,  ordered  the  door  to  be  barred.  The 
messenger  heard  deft.*s  voice,  but  did  not  see 
him;  and,  standing  outside  the  door,  stated 
in  a  loud  voice* the  object  of  his  visit,  o£fering 
at  the  same  time  to  leave  copies  of  the  decree, 
order,  and  conveyance,  with  deft.'s  son  and 
daughter.  They  refused  to  receive  them.  The 
son  forcibly  turned  the  messenger  out  of  the 
house.  The  messenger  then  sent  to  deft.'s 
residence  a  notice,  and  a  copy  of  the  Court*s 
order,  with  an  explanatory  letter  (which 
there  was  strong  evidence  that  deft,  had  re- 
ceived), appointing  a  time  and  place  for  deft, 
to  execute  the  conveyance.  The  deft,  did  not 
execute  it.  Held,  good  personal  service  of 
the  copies  of  the  order  and  decree,  and  a 
sufficient  tender  of  the  conveyance,  within 
the  4  &  5  W.  4,  c.  78.— Piers  v.  P.,  a  &  Sc. 
89.    (R.) 

12.  A  deft.,  residing  out  of  the  jurisdiction, 
was  directed  to  execute  a  conveyance  nnder 
the  4  &  5  W.  4,  c.  78,  s.  8.  Having  been  denied 
at  his  residence,  the  messenger  saw  deft,  in 
the  house  through  an  open  window ;  informed 
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deft,  of  the  object  of  his  visit,  and  left  copies 
of  the  order  and  deed  on  a  table  inside  the 
window,  requiring  deft,  at  the  same  time  to 
execute  the  deed. — Heldy  that  personal  service 
of  the  order,  and  tender  of  the  deed,  had  been 
effected  sufficiently  to  give  the  Court  jurisdic- 
tion to  direct  the  Master  to  execute  the  deed. 
^Clarke  v.  De  Burgh,  S.  &  S.  100,  n.     (E.) 

1.  Ptf.,  residing  abroad,  was  described  in 
the  bill  as  of  "  C,  in  the  county  of  T.,"  where 
he  had  a  house  and  estate.  This  misdescrip- 
tion was  not  intended  to  mislead.  Deft,  was 
throughout  aware  that  ptf.  resided  abroad. 
Deft,  made  fruitless  efforts  to  settle  the  suit. 
The  monthly  notice  pressing  for  an  answer 
was  served;  and  some  further  time  given 
deft,  to  file  his  answer  nearly  expired.  HM, 
that  he  had  clearly  waived  his  original  right 
to  require  security  for  costs. —  Watson  v.  Pirn, 
2  I.  E.  R.  26 ;  S.  &  Sc.  642.    (R.) 

2.  Service  of  a  subpoena  to  elect  will  not 
be  substituted  upon  the  solicitor  of  a  deft, 
who  has  gone  abroad  ;  but  will  be  substituted 
tipon  another  deft,  who  is  also  co-trustee,  if 
it  appears  that  he  acts  for,  or  communicates 
with  his  co-deft— IFaiZer  v.  Fowler,  S.  &  8c. 
702.    (R.) 

3.  The  2nd  G.  O.,  of  Feb.  1839,  applies  to 
cases  in  which  service  has  been  substituted 
against  a  deft,  residing  out  of  the  jurisdiction. 
—Wise  V.  Bp,  of  Cork,  Fl.  &  K.  390.    (R.) 

4.  When  a  party,  who  has  been  ordered  to 

Say  costs,  absents  himself,  to  evade  personal 
emand,  and  service  of  the  certificate  of  the  ' 
costs,  the  H.  L.  will  direct  service  to  be  sub- 
stituted on  his  agents  in  the  appeal. — Carter 
v.  Palmer,  8  CI.  &  F.  708,  n. 

6.  Service  of  subpoena  to  elect,  on  a  deft, 
resident  out  of  the  jurisdiction,  substituted 
on  his  land  agent ;  service  of  the  subpoena  to 
appear  and  answer  had  been  substituted  upon 
his  law  and  land  agent. — Callaghan  v.  Pepper, 
2  Jon.  505.    {E.E.) 

6.  On  an  application  under  the  i  &  5  W.  i, 
c.  82,  the  Court  will  not  substitute  service 
of  a  subpoena  to  answer,  upon  a  person  who 
has  been  appointed  receiver  upon  the  deft.'s 
lands,  in  a  cause  in  Ch.,  unless  it  can  be 
sworn  that  he  remits  the  rents  to  the  deft. — 
Butler  V.  Goold,  Long.  &  T.  270.    (E.E.) 

7.  Service  of  process  under  the  4  &  5  WA, 
c.  82,  allowed,  and  appearance  entei^d,  when 
the  affidavit  of  service  was  sworn  before  a 
Justice  of  Peace,  of  the  county  of  M.,  in 
America,  and  the  deft,  was  not  personally 
known  to  the  person  who  served  the  process. — 
Atkinson  v.  Watson,  Long.  &  T.  108.    (E.E.) 

8.  The  4  &  5  PF.  4,  c.  82,  does  not  authorise 
the  Court  to  substitute  the  service  of  a  sub- 
poena to  appear  and  answer  upon  the  agent  of 
a  party  made  a  deft,  in  respect  of  a  charge  he 
has  on  the  lands,  the  subject  of  the  suit ;  the 
manifest  intention  of  the  Act  being,  to  autho- 


rise the  service  to  be  substituted  upon  the 
agent  or  receiver  of  the  owner  of  the  estate. 
— Maclean  v.  The  Marquis  of  Donegal,  3  I.  E. 
R.  383.    (E.E.) 

9.  On  a  bill  against  the  directors  of  an 
English  Insurance  Company  for  payment  of 
the  amount  of  a  policy  of  insurance,  service 
of  the  subpoena  to  appear  and  answer  was  sub- 
stituted on  the  Irish  agent  of  the  directors ;  it 
appearing  that  the  contract,  the  subject- 
matter  of  the  suit,  was  made  in  Ireland. — 
Aheame  v.  Harney,  3  I.  E.  R.  479.    (R.) 

10.  A  receiver,  appointed  by  the  Court  of 
Ch.  in  an  adverse  suit,  is  not  the  receiver  of 
the  inheritor  within  the  meaning  of  the  4  &  5 
W.  4,^  c.  82. 

The  i  &  5W.  4,  c.  82,  does  not  authorise 
the  Court  to  substitute  service  of  the  sub- 
poena to  appear  on  the  law  agent  of  the  deft. 
^Anon.,  3  I.  E.  B.  501.    (E.E.) 

11.  Ordered,  that  service  of  a  conditional 
order  to  appoint  a  receiver  in  a  matter,  by 
delivering  true  copies,  and  showing  the  ori- 
ginal to  the  respondent's  servant,  residing  in 
his  dwelling-house  in  Ireland,  and  to  his  land 
and  law  agents,  be  deemed  good  service  of 
the  respondent ;  it  appearing  that  for  upwards 
of  the  last  twelve  months  he  had  been  resident 
in  France. — Lynskey  v.  Handcock,  5  L  E.  R. 
403.    (R.) 

12.  In  proceeding  under  the  Judgment  Cre- 
ditors Acts,  to  substitute  service  upon  the 
agents  of  the  respondent,  out  of  the  jurisdic- 
tion, the  proper  course  is,  to  effect  the  service 
in  the  first  instance,  and  then  apply  to  have  it 
deemed  good. — Murphy  v.  Moore,  6  I.  E.  R. 
263.    (R.) 

13.  In  a  petition  under  the  1  &  2  Vic,  c. 
109,  s.  16,  service  of  a  conditional  order  on 
ratepayers  was  allowed,  when  the  tithe  rent- 
charge-payers  could  not  be  discovered. — Knox 
V.  Marley,  Long.  &  T.  159.  (E.E.) 

14.  The  affidavit  to  ground  a  motion  for 
liberty  to  substitute  service  of  the  subpoena 
to  appear  and  answer,  because  the  deft,  can- 
not, by  reasonable  diligence,  be  personally 
served,  must  state  specifically  the  diligence 
used  to  effect  personal  service,  in  order  that 
the  Court  may  judge  whether  it  is  reasonable. 
—Heame  v.  Nagle,  5  I.  E.  R.  158.    (E.E.) 

15.  When  a  parliamentary  appearance  has 
been  entered  for  a  deft.,  upon  service  effected 
in  the  country,  he  may  afterwards,  without 
any  order  obtained  for  that  purpose,  be  served 
out  of  the  jurisdiction  with  the  monthly  notice 
to  press  for  an  answer. 

Semble — It  is  not  necessary  to  obtain  an 
order  to  serve  any  conditional  decree  out  of 
the  jurisdiction.  —  Curtis  v.  C,  Fl.  &  K.  208. 
(R.) 

16.  When  a  deft,  who  is  merely  a  formal 
party  to  a  suit,  resides  out  of  the  jurisdiction. 
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8.  When  judgment  creditors  oat  of  the 
jarisdiction  are  f  eers,  it  is  not  necessmrj  that 
thej  should  be  serred  with  a  copy  of  the  bill, 
along  with  the  letters  missive ;  Uie  15th  G.  O. 
is  applicable  to  the  case  of  all  parties  who 
should  otherwise  have  answered. — Cohctn  ▼. 
Gr«y<7,  8  L  E.  R.  691.    (R.) 

9.  When  a  deft,  has  not  taken  oat  a  copy 
of  the  original  bill,  or  answered  it,  and  the 


Semble — ^The  bill  ought  merely  to  pray  the 
osual  process  of  subpoena  against  him. —  Wal- 
lace v.  Mitchell,  6  I.  £.  R.  656.    (£.£.) 

1 .  Service  of  subpoena  to  appear  and  answer, 
on  deft,  resident  in  America,  U.  S.,  authenti- 
cated by  affidavit  sworn  before  the  Vice- 
chancellor  of  the  Northern  Circuit  of  the 
State  in  which  the  deft,  resided,  the  Vice- 
Chancellor's  signature  and  office  being  certi- 
fied by  the  British  ConsuL-ReynoUls  v.  M^Gaw-  '  ptf.  amends  by  filing  a  new  engrossment,  it  is 
%,  6  I.  £.  R.  78.    (B.)  I  not  necessary,  in  order  to  entitle  him  to  have 

I  the  amended  bill  taken  as  confessed,  that  he 

2.  When  it  appeared  that  no  British  Consul,  i  should  have  served  the  deft's  solicitor  with  a 
or  military  officer  acting  under  the  authority  copy  of  the  new  engrossment,  or  of  the  amend- 
of  the  Queen  of  England,  was  resident  within  ,  m^nts.       _.,     ,        , 

900  miles  of  a  deft,  in  an  equity  suit,  who        Q««re— Whether  the  practice  is  the  same, 
resided  in  the  U.  S.  of  America,  so  that  service    *'*®"8'*,V\®  ^fj*:  ™  **^*°  ^^^  •f^PJ  ^Ut 
of  the  subpoena  to  appear  and  answer  on  such    ^'^gf  *^  ^^\  t  t?  ^  ^^*  angered  it?— -fifafc 
deft,  might  be  authenticated  before  such  per-    ^-  Peyton,  10  I.  E.  B.  281.    (R.) 
son :  the  Court  ordered  that  such  service  be  ' 


authenticated  by  an  affidavit  made  before  any 
magistrate  in  the  State  in  which  the  deft, 
resided,  and  that  such  affidavit  should  b^ 
authenticated  by  a  public  notary  of  such  state. 
-  Eyre  v.  Dwyer,  6  I.  E.  B.  79,  note.    (B.) 

3.  When  a  judgment  creditor  out  of  the 
jurisdiction  has  been  served  with  subpoena  and 


10.  The  deft,  residing  oat  of  the  jarisdiction, 
an  order  was  made  on  the  12th  of  Dec.  to  sub- 
stitute service  of  subpoena  and  notice  on  W., 
solicitor  for  the  deft,  in  the  transactions  to 
which  the  suit  related.  The  order  did  not 
state  when  the  deft,  was  to  appear,  as  required 
by  the  81st  G.  O.  when  the  subpoena  is  served 
out  of  Ireland.    The  subpoena  required  the 


notice  under  the  22nd  and  loth  G.  O.,  and  the  '  ^^ft.  to  appear  in  eight  days,  and  to  answer  in 
memorandum  entered  under  the  16th  G.  O.,  it  ,  ^"^^  months.  A  side-bar  rule  having  been 
is  not  necessary  to  enter  a  parliamentary  ap-  entered  by  the  ptf.,  a  parliamentary  ap- 
pearance, and  take  the  bill  pro  confesso  against  pearance  was  entered  on  the  8th  of  Jan.  On 
the  party,  in  order  to  bind  him  by  the  pro-  i  ^^^  1*^^!^  ©f  March  the  deft,  entered  a  common 
ceedings.— JBurrouaAs  v.  MoUoy,  7  I.  E.  B.  6.  !  appearance.  Held,  that  if  the  order  of  the 
/^\     o  -^  "^  I  12th  Dec.  was  irregular  in  not  stating  where 

I  the  deft,  was  to  appear,  the  irregularity  was 
4.  When  a  receiver,  against  whom  an  order  ,  waived  by  the  common  appearance, 
for  an  attachment  has  been  made,  conceals  I  oonftfo— The  proceedings  were  regular;  for 
himself  so  that  his  residence  is  unknown,  when  an  order  is  made  under  the  general 
service  of  an  order  to  put  his  recognizance  in  authority  of  the  Court,  to  substitute  service 
suit  will  be  substituted  on  his  solicitor,  with  o°  ^^^  solicitor  of  a  deft,  residing  out  of  the 
whom  he  is  in  communication.— O'FarreZ/ v.  ,  jurisdiction,  the  service  is  to  be  considered  a 


ifCan,7I.  E.  B.  63.    (B.; 

5.  When  defts.  out  of  the  jurisdiction  have' 

?:iven  authority  to  a  solicitor  to  file  a  charge 
or  them  in  a  suit,  the  Court  will,  in  another 
suit,  conversant  about  the  property  the  subject 
of  that  charge,  order  that  service  of  the  sub- 
poena to  appear  and  answer  the  bill  in  the 
latter  suit  be  substituted  on  the  solicitor  who 
filed  and  verlfied^he  ch&Tge,-Luckie  v.  Forsyth, 
71.  E.  B.181.    (B.) 

6.  The  Court  will  substitute  service  of  sub- 
poena, against  defts.  out  of  the  jurisdiction, 
upon  the  solicitor  who  acted  for  them  In  a 
proceeding  still  pending  in  relation  to  the 
same  rights  in  which  they  are  defts.  in  the 
cause.  —  ATLoughlinr.  M'L^  8  I.  E.  B.  167. 

(R.) 

7.  The  Court  will  substitute  service  of  sub- 
poena against  defts.  out  of  the  jurisdiction, 
upon  the  solicitor  who  acted  for  them  in  a 
proceeding  still  pending  in  relation  to  the 
same  rights  in  which  they  are  defts.  in  the 
chVA^,—M'LmghUm  v.  WL^  8  I.  E.  B.  167. 
(B.) 


service  within  the  jurisdiction,  and  the  deft 
must  appear  and  answer  within  the  time  limi- 
ted by  the  Slst  G.  O.,  as  mentioned  in  the 
notice. — Johnston  v.  Tottenham,  11 1.  £.  B.271. 

(B.) 

11.  One  of  three  conuzors  of  a  recognizance, 
while  out  of  the  jurisdiction,  filed  a  bill  against 
one  of  the  others,  and  obtained  a  receiver. 
Service,  of  the  writ  of  sci.fa,  upon  the  recog- 
nizance, on  the  attorney  of  the  ptf.  io  the  suit, 
was  deemed  sood  service  upon  the  ptf.,  a  copy 
being  sent  through  the  Post-office. — Reg.  ▼• 
Brown,  1  I.  Jur.  162.    (C.) 


12.  Some  of  the  defts.  had  been  served  out 
of  the  jurisdiction  with  subpoenas,  but  did  not 
appear ;  none  of  them  had  answered  the  bill, 
altnough  the  time  allowed  for  that  purpose 
had  expired  as  to  alL  Hdd,  that  the  case 
came  within  the  meaning  of  the  26th  G.  0., 
that  parliamentary  appearances  should  be  en- 
tered for  the  defts.  who  had  been  served  oat 
of  the  jurisdiction ;  and  that  the  cause  be  set 
down  for  hearing  nro  confesso, — Fitz  Gerald  r. 
Q^inlan,  12  J.  B.  B.  398.    (E.E.) 
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1.  When  a  deft,  havine  an  interest  in  the 
lands  and  premises  in  the  bill  mentioned,  had 
sailed  for  Australia,  and  was  on  the  high  seas, 
the  Conrt  refused  to  grant  an  absolute  order 
to  substitute  seryice  of  a  subpoena  to  appear 
and  answer  against  him,  upon  parties  in  this 
country  ;  and  only  granted  a  conditional  order 
to  substitute  service  upon  them  on  terms  of 
the  subpoena  being  personally  served  on  the 
parties  in  this  country,  and  being  made  return* 
able  in  twelve  months,  so  as  to  enable  the  deft, 
to  appear  and  answer. — M'' Gusty  t,  FrcLzer^  12 
LE.  k395.    (E.E.) 

2.  Service  of  a  conditional  order  for  sale 
substituted,  by  leave  of  the  Court,  on  the  at- 
torney of  the  principal  owner,  who  had  left 
the  country. 

There  being  minor  owners,  also  out  of  the 
country,  the  Court  appointed  a  guardian,  in 
the  same  interest  with  them,  on  whom  service 
for  them  might  be  substituted. — In  re  Purcell, 
2I.Jur.  U.    (I.E.C.) 

8.  A  suit  bv  a  simple  contract  creditor,  to 
attach  a  rentcharge  on  the  separate  estate  of 
a  married  woman,  is  within  the  i  &  B  W,4,  c, 
82  (Service  of  Process  Act.)— Ccpper/AuniiVe  v. 
Tuite,  18  I.  E.  R.  68.    (R.) 

4.  Substitution  of  notice  of  a  cause  petition 
under  the  Ch.  Reg.  Act  1860. — Power  v.  Sha- 
nahan,  8  L  Jur.  4.    (C.) 

5.  Service  of  a  notice  of  a  petition  on  **  a 
man-servant  at  the  porter's  lodge"  is  not  suffi- 
cient.— Power  V.  Lord  Mountcashely  8  I.  Jur. 
76.    (C.) 

6.  The  Court  has  no  power  to  order  service 
of  a  notice  of  a  petition  under  the  Trustee 
Relief  Act,  out  of  the  jurisdiction.  When  the 
parties  interested  resided  abroad,  the  Court 
ordered  the  petition  to  stand  over  until  a  cause 
petition  should  be  filed. — Ex  parte  Crawford, 
21.  C.R.673.    (R.) 

7.  A  cause  petition  was  filed  for  recovery  of 
rent  on  foot  of  a  lease.  The  tenant  had  died, 
and  appointed  A.,  B.,  and  C.  executors.  A., 
one  of  the  respondents,  alone  proved  the  will, 
and  then  assigned  to  X.,  who  assigned  to  a 
pauper ;  the  petition  sought  to  make  the  assets 
of  the  testator  liable  for  the  rent.  A.  resided 
abroad.  B.,  the  co-executor,  was  his  father, 
and  a  solicitor  residing  within  the  jurisdiction 
of  the  Court,  and  a  legatee  under  the  will. 
W.,  another  son  of  B.,  was  also  a  solicitor, 
lived  in  the  same  house  with  him,  and  pre- 
pared the  assignment  to  X.  Agency  to  A. 
was  denied  both  by  B.  and  W.,  the  latter  say- 
ing that  in  preparing  the  assignment  he  acted 
only  for  the  assignee,  X.,  and  not  for  A.  //e^ 
that  the  circumstances  implied  agency  to  A. 
in  B.  and  W. ;  and  service  of  notice  of  the 
cause  petition  on  B.  and  W.  was  directed  to 
be  deemed  good  service  on  A. —  WestbjfY.Ford, 
6  I.  Jur.  165.    (R.) 

8.  Notice  of  filing  a  cause  petition  was  di- 
rected to  be  served  on  a  respondent  who  was 


of  unsound  mind,  and  out  of  the  jurisdiction, 
by  serving  the  keeper  of  the  lunatic  asylum, 
and  the  friend  of  the  lunatic  in  London.  And 
liberty  was  given  to  the  petitioner  to  appoint  a 
guardian  ad  litem^  if  the  respondent's  friends 
should  neglect  to  do  so. — Bell  v.  Joknatouy  7  I. 
Jur.  89.    (R.) 

9.  An  order  to  substitute  service  of  a  cause 
petition  having  been  made,  it  abated  by  the 
sole  petitioner's  death.  His  executor  was  per- 
mitted to  file  a  petition  in  the  nature  of  a  pe- 
tition of  revivor,  and  to  substitute  service  of 
notice  thereof  in  the  same  manner  as  the  pre- 
vious order  had  directed  the  original  petition 
to  be  served.—iSyn^e  v.  5.,  7  I.  Jur.  101.    (B.) 

10.  The  fact  that  assets  consist  partiv  of 
stock,  will  not  give  jurisdiction  to  the  cTourt 
to  order  service  out  of  the  jurisdiction  in  an 
administration  suit. — Freemem  v.  F..  4 1.  C.  R. 
89.    (R) 

11.  When  a  cause  petition  is  filed  against  a 
respondent  of  unsound  mind,  but  not  found 
so  by  commission,  who  has  no  wife,  child,  or 
servant  on  whom  service  can  be  effected,  but 
resides  in  a  lunatic  asylum,  the  Court  will  di- 
rect service  to  be  substituted  upon  the  keeper 
of  the  asylum  and  the  immediate  relations  of 
the  lunatic ;  and  in  the  event  of  their  not  ap- 
pointing a  guardian  ad  litem,  the  petitioner 
will  be  allowed  to  do  so. — Cooper  v.  C,  1 1. 
Jur.N.  S.227.    (R) 

12.  The  Masters  have  jurisdiction,  in  cases 
referred  to  them  under  the  Ch.  Reg.  Act,  s. 
15,  to  make  orders  to  substitute  service. — 
Splaine  v.  5.,  10  I.  C.  R  49.    (R) 

13.  The  Masters  have  jurisdiction  to  make 
orders  for  substitution  of  service,  in  cases  re- 
ferred to  them  under  the  Ch.  Reg.  Act,  s.  15. 

The  M.  R.  will  not  make  such  orders  in 
those  cases. — Splaine  v.  S,,  8  L  Jur.  N.  S.  816. 
(R) 

14.  The  recognizance  of  a  tenant  under  the 
Court  was  put  in  suit  against  G.,  one  of  the 
tenant's  sureties,  who  resided  out  of  the  juris- 
diction, and  whose  solicitor  In  this  country 
acknowledged  in  writing,  on  his  behalf,  ser- 
vice of  notice  of  the  proceedings.  A  writ  of 
8ci,  fa,  having  been  issued ;  Settle — that  the 
Court  had  jurisdiction  to  direct  substitution 
of  service  of  the  writ  on  G.'s  solicitor. — 27ie 
Queen  v.  Gibbings,  8 1.  Jur.  N.  S.  44    (C.) 

15.  A  recognizance  having  been  put  in  suit 
against  one  of  the  conuzors,  resident  out  of 
the  jurisdiction,  service  of  a  writ  of  sci./a.,  by 
transmitting  a  copy  of  it  through  the  post,  by 
a  registered  letter  addressed  to  him,  and  by 
serving  the  writ  on  his  solicitor,  in  an  inde- 
pendent suit,  was  deemed  good  service. 

Semble — Motions  on  the  Petty-bag  side  of 
the  Court  must  be  made  in  Term. — The  Queen 
V.  Swan,  16  I.  C.  R.  21.    (C.) 

16.  T.,  living  in  Rio  de  Janeiro,  instructed 
bis  London  solicitors  to  appear  for  him  in 
administration  snits  pending  in  Ireland*  They 
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emplojed  an  Irish  solicitor  to  appear  there in« 
who  corresponded  with  them,  but  nerer  with 
T.,  whose  exact  address  they  were  and  are 
ignorant  of. 

Another  cause  petition  relating  to  claims  of 
T.  in  those  suits  was  filed.  Il3d  (reversing 
the  Roils  decision),  that  a  motion  for  leave 
to  substitute  service  for  T.  on  the  Irish  soli- 
citor should  be  granted. 

A.,  residing  in  London,  appeared  as  res- 
pondent in  the  administration  suits  bj  another 
Irish  solicitor,  K.,  but  did  not  instruct  him  to 
appear  for  her  in  the  latter  suit.  Held,  that 
service  should  be  substituted  for  A.  on  K. — 
Barry  y,  MCarthy,  II  I.  Jur.  N.  S.  361.  (C.A.) 

The  mode  of  service  under  the  Ch.  Reg. 
(Ir.)  Act  1850,  was  regulated  by  the  G.  Orders 
1851-2,  3,  4,  32. 

LXXXV.  1.  b.  Under  the  Chancery  Ireland  Act 

1867. 

By  sec.  54,  the  old  practice  of  service  of 
Writ  of  Subpoena  is  abolished  : — And  by  sees. 
55,  56,  57,  58,  59,  the  printed  copy  of  the  bill 
is  to  be  served  instead. 

The  mode  of  service  is  regulated  by  O.  O. 
1867—21,  22,  25,  26,  30,  83,  and  35  to  40. 


Setting  Down  Cause.  See  Practice  De- 
murrer— Practice,  Hea&ing  and 
Setting  down  Cause. 

[5ee  80&31  Vic,  c.  44,  ss.  67, 121,  122, 123: 
G.  O.  (1867),  84-90,  114,  118,  138,  256.] 


Showing  Cause.    See  Practice,  Orders. 


LXXXYI.  Signature  of  Counsel,  &c.    See 

Barrister. 


Six  Clerks.     See  Practice,  Officers  of 

Court. 


LXXXVI.*  Speclal  Case. 

[See  30  &  31  Ftc,  c.  44,  ss.  111-128.] 


Speeding  Cause.   See  Practice,  Cause,  Ad- 
journing, &c. 


LXXXVn.  State  of  Facts.     See  Practice, 
Master,  Proceedings  before. 


LXXXVII.  Stating  Proceedings.  See 
Practice  ;  Cause,  Adjourn- 
ing, &c. — Injunction. 

[See  G.  O.  of  1843—81,  82,  83 :  30  &  31  Ftc, 
c.  44,  ss.  126,  145.] 

1.  It  appearing  to  be  for  the  benefit  of  the 
inheritor,  a  lunatic,  the  Court,  on  ptf.*s  appli- 
cation after  decree,  staved  the  proceedings  of 
another  creditor  in  Chancery,  and  directed 
him  to  file  a  charge  under  the  decree ;  the 
Exchequer  creditor  consenting  that  the  Chan- 
cery eotts  should  be  inelnded  in  the  report,  if 


any  sum  was  found  dae  to  the  creditor  in  tbe 
Chancery  suit,  but  not  otherwise. — XjfucAv. 
Skcrrett,  2  Jon.  508.  (E.E.) 

2.  Ptf.  resided  out  of  the  jurisdiction.  Hii 
bill  was  reported  prolix,  Tbe  Court  restrained 
him  from  proceeding  in  the  cause  until  he 
paid  the  costs  of  the  reference  and  report  of 
prolixity,  though  deft,  had  not  compelled  ptf. 
to  give  security  for  co8ts.-Z^  Tatiche  v.  Lawlor, 
2  Jon.  629.    (EJE.) 

8.  The  amount  claimed  in  a  suit  for  tithe 
composition  was  £6.  Is.  5d.  No  difiScnlty  io 
recovering  it  at  law  existed.  Proceedings 
were,  therefore,  stayed  on  payment  without 
costs  of  that  amount. 

The  Court  will  more  freely  exercise  this 
control  over  the  conduct  of  its  suitors  when  a 
solicitor  Is  the  real  ptf.  — Disney  v.  Taaffe,  S. 
&  Sc.  105.  (R.>-[Aflarmed :  1  Dr.  A  WaL  94. 
(C.)] 

4.  A  motion,  to  stay  ptf  .'s  proceedings  until 
he  shall  give  security  lor  costs,  should  be  made 
as  early  as  possible ;  but  circumstances  may 
exist  under  which  such  a  motion  would  not 
ever  be  too  late. 

The  proceedings  of  a  ptf.,  who  had  misde- 
described  his  residence  in  the  bill,  were  stayed 
until,  &c. — Home  v.  Thompson^  S.  &  Sc.  622. 
(R.) 


6.  It  is  not  necessary  to  apply  to  ptf.'s  soli- 
citor before  serving  notice  of  a  motion  to  stay 
ptf.*s  proceedings  until  he  shall  give  security 
for  costs. — Shaw  v.  Denmsey.   S.  4  Sc  628. 


6.  A  motion,  to  stay  ptf.'s  proceedings 
until,  Ac,  was  refused  with  costs,  because 
deft.'s  afiSdavit  to  support  the  motion  misre- 
presented some  material  facts,  and  suppressed 
others. 

Quare — Can  such  a  motion  be  sustained,  af- 
ter a  decree  to  account  has  been  pronounced? 
—Murphy  v.  ArchaUy  S.  &  Sc.  630.     (R.) 

7.  A  London  stockbroker,  whose  name  was 
still  used  in  the  firm  there,  was  appointed  exe- 
cutor of  one  who  had  contracted  to  grant  a 
lease  of  mines  in  Ireland,  for  a  large  snm. 
He  filed  his  bill  for  specific  performance;  and, 
in  his  affidavit  to  oppose  a  motion  to  stay  bis 
proceedings  until,  Ac,  stated  that  he  had 
given  up  his  residence  in  England,  and  bad  at 
some  expense  removed  his  family  to  Ireland, 
where  he  had  taken  a  permanent  residence. 
In  one  passage  he  stated  that  he  intended  to 
reside  in  Ireland  altogether,  but  the  other 

Eassages  were  qualified  by  a  statement,  that 
e  intended  to  reside  in  Ireland  until  this 
suit,  and  all  other  affairs  of  the  testator  in 
Ireland,  should  have  been  finally  settled  and 
arranged.  The  motion  was  refused,  without 
costs.— Pa»  V.  Vigors,  S.  &  Sc.  635.    (B.) 

8.  When  a  party  desires  to  restrain  pro- 
ceedings at  law  upon  a  judgment  after  an 
execution  has  been  issued,  the  amount  marked 


[PRACTICE STAYING  PROCEEDINGS.] 


1123 


on  the  writ,  and  the  costs  at  law,  most  gene- 
rally be  lodged  in  Conrt,  or  satisfactorily 
secured.— iJc^  y.  Weir,  S.  &  Sc.  677.    (R.) 

1.  A  lease  under  the  Court  having  expired, 
the  tenant  removed  his  property  from  the 
premises,  owing  upwards  of  a  year  s  rent.  The 
receiver  had  obtained  a  conditional  order  for 
liberty  to  put  in  suit  the  sureties*  recogni- 
sance. By  previous  arrangement,  W.,  one  of 
the  sureties,  was  the  real  tenant,  who  enjoyed 
the  premises  to  his  sole  use,  and  always  paid 
the  rent,  the  nominal  tenant  having  merely 
lent  his  name,  and  being  insolvent.  The  other 
surety,  C,  had  consented  to  join  in  the  recog- 
nizance, because  W.  promised  him  an  indem- 
nity. The  Court  refused  to  stay  proceedings 
against  C,  until  it  should  appear  that  a 
proceeding  against  W.  would  oe  fruitless. — 
Meehan  v.  Cusack,  1 1.  E.  R.  870.    (R) 

2.  Ptfs.  resided  abroad.  Motion,  to  stay 
proceedings  until,  &c.,  refused  with  costs,  deft. 

^.Deing  aware  of  the  residence  abroad,  but 
delaying  his  application  until  a  negotiation 
opened  by  him  for  an  amicable  settlement,  ter- 
minated unsuccessfully ;  until  several  months 
had  elapsed  after  the  notice  pressing  for  his 
answer;  and  until  the  further  time  given 
him  by  ptf.  to  file  his  answer  had  nearly  ex- 
pired. Heidy  that  deft,  had  waived  his  objec- 
tion, since,  if  he  meant  to  rely  on  it,  he  should 
have  come  immediately,  or  at  least  when 
served  with  notice,  to  press. 

A  ptf.,  residing  abroad,  but  having  a  resi- 
dence and  estate  at  C,  in  the  county  of  T., 
was  described  as  of  **  C,  in  the  county  of  T.," 
without  further  addition.  Heid,  not  a  mis- 
description.—IFateon  V.  i^m,  2  I.  E.  R.  26; 
S.&Sc.  642.    QR.) 

8.  When  it  appears  by  the  bill  that  the  ptfs. 
reside  out  of  the  jurisdiction,  deft.*s  motion, 
to  stay  proceedings  until,  &c.,  is  a  motion  of 
course. — Lord  Yarborouyh  v.  Brazier,  2  I.  E. 
R.  468.    (R.) 

4.  When  a  bill  is  filed  for  relief,  which  ptf. 
might  obtain  under  the  decree  in  another 
cause — Semble  a  demurrer  for  want  of  equity 
on  that  ground  cannot  be  supported. 

The 
order 


e  proper  course  is,  to  obtain  a  restraining 
,—D^Arcy  v.  Beytagh,  Fl.  &  K.  481.  (R.) 


5.  Afemme  covert  and  infants,  as  co-plain- 
tiffs, by  one  next  friend,  filed  a  bill  in  Vaca- 
tion. Deft,  filed  a  demurrer  within  the  month 
allowed  by  the  rules  of  the  Court ;  and,  when 
filing  it,  served  ptf.  with  notice  that  he  would 
apply,  on  the  sitting  of  the  Court,  to  have  the 
proceedings  stayed  until  security  for  costs  was 
given,  or  the  next  friend  was  changed.  Held, 
that  deft,  had  not  taken  any  step  that  pre- 
vented his  making  that  application ;  that, 
though  poverty  is  not  a  sufficient  objection 
to  the  next  friend  of  an  infant,  yet  i\i^femme 
covert  and  the  infants  having  the  same  next 
friend,  the  proceedings  might  be  stayed;  and 
that  they  must  be  stayed  as  to  all  the  parties, 
or  not  at  all. 


In  such  a  case,  the  form  of  the  order  is, 
that  the  proceedings  be  stayed  until  the  next 
friend  of  the  femme  covert  be  changed,  or 
security  for  costs  be  given. — Drinan  v.  Mannix, 
6  I.  E.  R.  162,  190 ;  3  Dr.  &  War.  154  ;  2  Con. 
&L.  87.    (C.) 

6.  Proceedings  stayed  against  one  of  seve- 
ral defts.  in  a  tithe  suit,  upon  payment  of  the 
sums  decreed  against  him,  and  the  costs  of 
the  cause  and  motion,  save  so  far  as  the  costs 
of  the  cause  related  exclusively  to  the  other 
defU.— OuWv.  Griffin,  8  I.  E.  R.  612.    (E.E.) 

7.  Until  the  deft,  in  the  original  cause  has 
answered,  he  is  not  entitled  to  call  on  the 
ptf.  to  answer  the  cross-bill.  Before  the  deft, 
in  the  original  cause  has  answered,  he  cannot 
stay  the  proceedings  in  that  cause  till  the 
deft,  in  the  cross-cause  (the  ptf.  in  the  origi- 
nal), though  out  of  the  jurisdiction,  shall 
answer  the  cross-bill.  After  answering  the 
original  bill,  the  ptf.  in  the  cross-cause  can 
stay  publication  in  the  original  cause  till  the 
cross-bill  be  answered. — Raikes  v.  Cherry,  9  I. 
E.  R.  140.    (R.) 

8.  When  the  bill  required,  by  the  note  at 
foot,  one  deft,  only  to  answer,  though  sub- 
poenas to  answer  were  prayed  against  others, 
and  the  interrogating  part  was  not  divided  or 
numbered — HdSi,  not  irregular,  within  the 
meaning  of  the  12th  G.  O. 

If  a  bill  be  irregular,  in  consequence  of  the 
interrogating  part  not  being  divided  or  num- 
bered, the  proper  course  is,  to  stay  the  pro- 
ceedings; not  to  move  to  take  it  off  the  file. — 
Bwme  V.  B.,  9  I.  E.  R.  206.    (R.) 

9.  When  the  ptf.'s  bill  has  been  dismissed 
with  costs,  for  want  of  prosecution,  the  deft, 
is  entitled  to  stay  him  in  another  suit  for  the 
same  object,  until  the  costs  of  the  first  suit  are 
paid. 

The  merits  of  the  case  cannot  be  discussed 
on  the  motion. — Montgomery  v.  Johnson,  9 1.  E. 
R.221.    CR-) 

10.  When  there  are  several  suits,  and  a  de- 
cree having  been  obtained  in  one,  proceedings 
in  the  others  are  stayed,  the  ptfs.  in  the 
stayed  suits  are  personally  liable,  in  the  first 
instance,  to  pay  the  costs,  of  the  several  defts. 
—0*Keeffe  v.  Holmes,  1  I.  Jur.  78.  (R.)— 
[Affd. :  ibid,  125.    (C.)] 

11.  When  a  tenant  under  the  Court,  relying 
upon  a  legal  technicality,  has  replevied  goods 
distrained  by  a  receiver,  the  Court  will  restrain 
the  replevin  suit,  though  the  receiver  has 
voluntarily  taken  steps  in  it ;  and  will  direct 
an  account  of  the  rent  due  to  be  taken  by  its 
own  officer. —  Whitelaw  v.  Sandys,  1  I.  Jur. 
160;  12  1.  E.R.896.    (E.E.; 

12.  When  two  suits  have  been  instituted  to 
raise  charge  supon  an  estate,  and  a  decree  has 
been  pronounced  in  the  first,  if  important  ques- 
tions be  raised  in  the  second,  the  Court  will 
not,  by  staying  proceedings,  deprive  the  ptf.  of 


1124 


[PRACTICE.— STAYING  PROCEEDINGS.] 


the  benefit  of  those  quefltiont  at  the  heariDg. — 
Hamilton  r.  Synge^  1  L  Jar.  201.     (B.) 

1.  When  the  tenants  admitted  that  some 
rent  was  due,  and  paid  monej  on  account, 
the  Court  made  an  order  restraining  them 
from  proceeding  with  a  replevin  suit. 

Semble — If  the  tenant  plead  non  tenuit,  the 
Court  will  not  interfere.  —  Morrissey  v.  Fitz- 
Patrick,  1  L  Jar.  225.     (R.) 

2.  The  Court  will  not  staj  proceedings  in  a 
replevin  suit  by  a  tenant,  unless  there  has 
been  some  irregularity,  and  the  receiver  is 
liable  to  be  defeated  on  technical  grounds. — 
aBrien  v.  Bernard,  1  I.  Jur.  266.     (R) 

3.  When  an  order  for  a  sale  of  lands  has  been 
made  by  the  Commissioners  for  the  Sale  of 
Incumbered  Estates,  and  a  certificate  thereof 
has  been  transmitted  to  the  Court  of  Ch.,  the 
latter  Court  is  bound  by  the  12  &  13  Kic,  c. 
77,  8.  42,  to  stay  all  suits  or  proceedings  in 
which  a  decree  for  sale  of  the  same  lands  has 
been  pronounced.  When  no  such  decree  has 
been  made,  that  sec.  leaves  it  at  the  discretion 
of  the  Court  whether  or  not  to  stay  any  other 
suits  and  proceedings,  even  although  their 
object  should  be  to  procure  a  decree  for  a  sale 
of  the  same  lands. 

Subsequently  to  the  institution  of  a  fore- 
closure suit,  and  to  the  filing  of  the  answer  of 
defts.  in  that  suit,  who  were  incumbrancers 
prior  to  the  ptf.,  a  petition  was  presented  by 
a  near  relative  of  those  defts.,  in  the  I.  £. 
Court,  and  an  order  was  made  thereon  for  a 
sale  of  the  mortgaged  premises.  Afterwards 
a  motion  was  made  under  the  82nd  G.  O.  of 
1843,  on  behalf  of  those  defts.,  to  dismiss  the 
bill  for  want  of  prosecution :  this  Court  refused 
that  motion  with  costs ;  but  propria  motu, 
stayed  the  suit.  —  Bernard  v.  Bond,  1  I.  C.  B. 
198  ;  2  I.  Jur.  311.    (C.) 

4.  A  creditor's  suit  to  administer  the  real 
and  personal  estate  of  a  deceased  testator  was 
in  the  list  for  hearing  at  the  time  of  the  insti- 
tution of  a  suit  by  a  legatee,  who  could  have 
obtained  substantial  relief  in  the  creditor's  suit, 
In  which,  shortly  after,  a  decree  to  account 
was  pronounced.  Subsequently,  on  the  petition 
of  a  creditor,  the  greater  part  of  the  real  estate 
of  the  testator  was  ordered  by  the  I.  E.  Court 
to  be  sold.  This  Court,  being  of  opinion  that 
the  legatee's  suit  was  oppressively  and  wantonly 
instituted,  refused,  with  costs,  a  motion  under 
the  12  &  13  Vic.,  c.  77,  s.  42,  on  behalf  of  the 
legatee,  to  stay  his  own  suit;  and  ordered  that, 
if  he  did  not  file  a  replication  within  a  short 
specified  period,  his  bill  should  stand  dismissed, 
as  against  one  of  the  principal  defts.,  with 
costs,  including  the  costs  of  a  contemporaneous 
motion  made  on  her  behalf,  for  its  dismissal 
for  want  of  prosecution. 

The  construction  of  the  12  &  13  Fic,  c.  77, 
g.  42,  adhered  to,  as  laid  down  in  Bernard  v. 
Bondj  in  reference  to  staying  proceedings  in 
this  Court,  when  lands,  the  subject  of  litiga- 
tion here,  have  been  ordered  by  the  I.  £.  Court 
to  be  sold. — MoMtfpenny  y.  Gibbings,  1  I.  C.  R. 
201.    (C.) 


5.  A  distress  was  made  by  a  receiyer.  The 
notice  of  distress  did  not  contain  all  the  par- 
ticulars required  by  the  statute.  The  tenants 
brought  actions  of  replevin.  The  Court  stayed 
the  proceedings  in  replevin,  on  pajrment  to  the 
tenants  of  all  their  costs.  The  receiver  was 
allowed  credit  for  this  amount  out  of  the 
estate,  but  had  to  abide  his  own  costs  of  the 
motion. — Graves  v.  ^.,  5  L  Jur.  309.  CR.) 

6.  When  the  validity  of  an  instrument  un- 
der which  the  petitioners  have  obtained  an 
order  for  a  sale  is  impeached,  the  Court  will 
not  consider  that  question,  but  will  stay  the 
proceedings,  imposing  terms  upon  the  party  to 
proceed  elsewhere. — In  re  G^arcTs  Trusts,  6 
r.  Jur.  19.  (I.E.C.) 

7.  A  cause  petition  under  the  Ch.  Reg.  Act, 
s.  15,  was  filed  to  raise  the  amount  of  a  charge 
on  lands.  The  order  of  reference  was  made, 
and  a  receiver  appointed.  No  party  but  the 
petitioner  proved  a  charge  in  the  matter.  The 
respondent  paid  the  petitioner's  charge  and 
costs,  and  now  moved  to  have  a  consent,  to 
dismiss  the  petition  and  discharge  the  receiver, 
made  a  rule  of  Court.  An  order  was  made  to 
stay  the  proceedings  on  the  petition,  and  to 
make  the  consent  a  rule  of  Court. — Dwyer  v. 
Baker,  6  I.  Jur.  341.  (R.) 

8.  An  order  was  made  on  a  solicitor  to 
lodge  a  list  of  the  credits  he  admitted  against 
his  bill  of  costs;  but,  through  mistake,  not 
limiting  any  time  within  which  to  lodge  it. 
An  attachment  was  issued  against  him  for  not 
complying  with  the  order.  An  action  at  law 
was  then  brought  against  the  petitioner,  but 
not  against  his  solicitor,  for  issuing  the  at- 
tachment. Held,  that  the  Court  had  not  juris- 
diction to  stay  the  proceedings  at  law,  they 
not  being  against  a  solicitor  or  officer  of  the 
Court ;  but  that  the  original  order  for  lodging 
the  list  of  credits  might  be  amended,  by  in- 
serting the  time  within  which  the  list  of 
credits  should  be  lodged,  reciting  in  the  order 
that  the  omission  was  through  mistake. — Bol- 
ton v.  Carmichael,  1  I.  Jur.  N.  S.  116.  (R.) 

9.  The  Court  will  not  upon  motion  stay 
proceedings  for  foreclosure  and  sale,  upon  the 
grounds  that  a  compromise  had  been  entered 
into  before  the  filing  of  the  petition,  but  will 
leave  the  respondent  either  to  proceed  bj 
cross  petition  for  specific  performance,  or  to 
file  in  the  Master's  office  a  discharge  to  the 
original  petition. — Hall  v.  Woodcock,  1  L  Jur. 
N.  S.  227.  (R.) 

10.  Pending  an  action  against  an  adminis- 
tratrix, a  causepetition  was  filed  to  adminis- 
ter the  assets.  The  Court,  under  the  Ch.  Reg. 
Act,  sec.  22,  stayed  the  proceedings,  and 
refused  to  allow  the  ptf.  the  costs  of  the 
motion  to  stay,  although,  after  the  order  of 
reference,  the  deft,  had  obtained  an  extension 
of  time  to  plead. — Ellis  v.  Fawcett,  6  I.  Jur.  N. 
S.  27.  (R) 
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Stranoeb.    See  Practice,  Party,  &c. 


LXXXIX.  SuBPCENA.    See  Practice,  Evi- 
dence. 

1.  Its  Form  and  Nature:  Amend- 

ment of. 

2.  Issuing^  Serving^  and  Return  of, 
8.  To  hear  Judgment, 

4.  For  other  Purposes, 


LXXXIX.  2.  Issuing^  Serving,  and  Return  of. 

[See  30  &  31  Fic,  c.  44,  ss.  64-57, 122  :  G.  O. 
(1867),  26,  83,  84.] 

1.  Service  of  a  subpoenA  to  elect  will  not  be 
substituted  upon  the  solicitor  of  a  deft,  who 
has  gone  abroad  ;  but  will  be  substituted  upon 
another  deft.,  who  is  a  co-trustee,  if  it  appears 
that  he  acts  for,  or  communicates  with,  his 
co-deft.— IFo/fer  v.  Fowler,  S.  &  Sc.  702.  (R.) 

2.  Service  of  subpoena  to  appear  and 
answer,  on  deft,  residing  in  U.  S.  America, 
authenticated  by  affidavit  sworn  before  the 
V.  Ch.  of  the  Northern  Circuit  of  the  State  in 
which  deft,  resided,  the  V.  Ch.*s  signature  and 
office  being  certified  by  the  British  Oensul — 
Held,  good. — Reynolds  v.  M'Gawkt/,  6  I.  E.  R. 
78.  (R.) 

3.  When  a  minor  is  out  of  the  jurisdiction, 
the  Court  will  not  substitute  service  of  the 
subpoena  out  of  the  jurisdiction  :  the  pro- 
visions of  the  4  &  5  H^.  4,  c.  82,  must  be  com- 
plied with.— rtoAe  V.  Walsh,  1  1.  Jur.  36. 
(E.E.) 

4.  In  a  foreclosure  suit,  service  of  the  sub- 
poena to  appear  upon  A.  who  had  a  power  of 
attorney  to  sell  from  one  of  the  trustees  of  a 
settlement,  was  deemed  good  service. — Steele 
V.  Frazer,  1  I.  Jur.  139.  (R.) 

6.  The  practice  of  a  ptf.  himself  serving  a 
subpoena  on  parties  out  of  the  jurisdiction 
disapproved  oi. — JJelsham  v.  Burton,  1  I.  Jur. 
164.  (R.) 

LXXXIX.  3.  To  hear  Judgment. 

ISee  30  &  81  Vic,  c.  44,  s.  122.] 

6.  If  the  solicitor,  upon  whom  the  subpoena 
to  hear  judgment  is  served,  refused  to  endorse 
on  the  original  an  admission  of  the  service 
thereof,  he  will  be  ordered  to  pay  the  costs 
rendered  necessary  by  his  refusal. — Ross  v. 
Wood,  2  Dr.  &  Wal.  490.  (C.) 


LXXXIX.  4.  For  other  purposes, 

[See  30  &  31  Vic,  c.  44,  ss,  90,  91,  98,  139.] 

7.  A  formal  amendment  of  the  bill  is  not  a 
proceeding  which  will  keep  alive  a  cause, 
which  is  out  of  Court,  until  service  of  a  sub- 
poena to  elect. — Townshend  v.  Newenham,  S.  & 
Sc.  700.  (R.) 


LXXXIX.^  Suitors'  Fee  Fund. 

ISee  30  &  31  Vic,  c.  44,  ss.  180,  192,  193.] 

8.  The  salary  of  the  second  Commissioner 
in  Bankruptcy  is  not  charged  on  the  Suitors* 
Fee  Fund  in  aid  of  the  Bankruptcy  and  Com- 
pensation fund,  but  on  the  latter  fund  only. 
On  a  deficiency,  the  Court  has  not  power  to 
marshal  the  funds  so  as  to  provide  for  pay- 
ment of  the  salaries  of  both  Commissioners. — 
In  re  Commissioner  of  Bankrupt,  8  I.  E.  R.  267. 
(C.) 

9.  The  Court  of  Chancery  has  not  jurisdic- 
tion, under  the  3  &  4  Vic,  c*.  105,  ss.  23,  24,  to 
make  a  charging  order  against  cash  stahding 
to  the  credit  of  the  Suitors*  Fee  Fund,  and 
ordered  to  be  paid  to  a  judgment  debtor  on 
account  of  his  pension  as  a  retired  Registrar 
of  the  Court. 

Semble — Such  a  pension,  though  paid  out  of 
the  Consolidated  Fund,  if  the  Suitors*  Fee 
Fund  proves  insufficient,  is  not  a  government 
annuity  within  the  Act. —  Quin  v.  0  Keeffe,  9 
L  C.  R.  331 ;  4  I.  Jur.  N.  S.  167.    (R.) 

10.  A  retired  Registrar  of  the  Court  of  Ch. 
was  entitled  to  a  pension,  charged  upon  the 
Suitors*  Fee  Fund,  under  the  Ch.  Reg.  Act 
CIr.)  1850,  8.  135.  A  quarterly  instalment 
having  become  due,  4  judgment  creditor  ob- 
tained a  charging  order  (10  I.  C.  L.  R.  363, 
Q.  B.).  against  it.  Held,  that  the  Court  of 
Ch.  had  not  iurisdiction  to  enforce  that  order. 

Semble — The  instalment  was  not  liable  to 
such  attachment,  not  being  money  in  Court 
in  a  suit  or  matter  under  the  ordinary  juris- 
diction of  the  Court. — Quin  v.  O'Keeffe,  10  I. 
C.  R.  161 ;  6  L  Jur.  65.  (C.)— [On  appeal, 
the  case  was  compromised.  10  I.  C.  R.  262. 
(C.A.)]  

XC.  Taking  Pleadings  off  the  File. 

11.  When  it  is  alleged  that  perjury  has  been 
committed  in  a  material  part  of  the  answer, 
the  Court  will  not,  upon  a  motion  to  take  the 
answer  off  the  file  in  order  that  the  deft,  may 
be  prosecuted,  enquire  into  the  prosecutor*8 
motives  for  making  the  application. — Anon., 
H.  &J.  600.    (E.E.) 

12.  It  is  the  right  of  the  Att.-Gen.,  on  the 
part  of  the  Crown,  to  have  an  affidavit  taken 
off  the  file  of  the  Court,  in  order  that  the 
deponent  may  be  prosecuted  for  perjury. 
Therefore,  though  the  case  be  such  that  the 
applicatiou  would  not,  if  made  by  a  private 
prosecutor,  be  granted,  It  will  be  granted  on 
the  Att.-Gen.*s  application. — Greene  v.  Hogan, 
2  Jones,  573.    (E.E.) 

13.  An  answer  will  not  be  permitted  to  be 
taken  off  the  file  for  the  purpose  of  prosecut- 
ing the  deft,  who  has  sworn  it,  for  perjury,  ex 
dd)ito  justitice.  Such  a  case  must  be  made  for 
it  as  will  justify  the  Court,  exercising  its  dis- 
cretion, in  complying  with  the  application. — 
Daly  V.  Toole,  2  Dr.  &  Wal.  599 ;  1  L  E.  R. 
844 ;  Napier  v.  N.,  2  Dr.  &  Wal.  604  ;  1  I.  E. 
R.  414;  2LE.  R.  17.    (C.) 

HI 
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1.  The  answer  was  sworn  in  Dec.  1838  ;  pub- 
lication passed  in  May  1840.  In  U.  Term  1841, 
the  ptf.  applied  to  take  the  answer  off  the  file, 
in  order  to  prosecute  the  deft,  for  perjury  in 
it.  Held^  that  the  application  was  not  too 
late.— /?cfr«  v.  Clarke,  8  I.  E.  R.  190.    (E.E.) 

2.  A  ptf.  served  notice  to  continue  an  in- 
junction on  equity  confessed,  without  reserving 
the  right  to  except.  He  afterwards  filed  ex- 
ceptions to  deft.  8  answer.  HM,  that  they 
were  irregular,  and  roust  be  taken  off  the  file. 
—CroJU  V.  Lord  Eamont,  8  I.  E.  B.  277 ;  Fl.  & 
K.82.    (B.) 

8.  The  solicitor  of  a  deceased  tenant  for 
life,  under  J.'s  will,  was  restrained,  on  the  re- 
mainderman's motion,  from  acting  for  an 
annuitant  by  title  paramount,  in  whose  name 
he  had  filed  a  bill  against  the  sole  trustee  and 
executor  of  the  will,  and  his  son,  the  remain- 
derman, alleging  that  the  will  had  been  pre- 
pared by  that  trustee  (the  testator's  law 
agent),  not  according  to  testator's  instruc- 
tions ;  and,  further,  that  the  trustee  had,  as 
such  law  agent,  by  gross  misrepresentation 
and  fraud,  and  without  testators  authority, 
procured  from  ptf.  a  release  of  the  annuity ; 
praying  that  the  release  might  be  set  aside, 
and  the  arrears  of  the  annuity  raised  out  of 
testator's  estate :  it  appearing  that  several 
statements  in  the  bill  were  founded  on  infor- 
mation confidentially  acquired  by  the  solicitor, 
as  solicitor  and  agent  for  the  deceased  tenant 
for  life  ;  but  the  Court  declined  to  grant  that 
part  of  the  motion  that  sought  to  have  the 
bill  taken  off  the  file.— i/'A'i«niaa  v.  Keman, 
4LE.  R.  255.    (R.) 

4.  One  of  several  co-ptfs.  was  imbecile  when 
the  bill  was  filed,  and  his  name  was  used  with- 
out authority.  The  Court  refused  to  order 
the  bill  to  be  taken  off  the  file. 

Seats — If  he  had  been  sole  ptf. 

Qtf«r€— Under  such  circumstances,  could 
the  Court  order  the  the  imbecile  Ptf.'s  name 
to  be  struck  out  of  the  bill? — Brangan  v. 
Chrget,  7  L  E.  R.  225.  (R.) 

5.  Ad  application  to  take  an  afl^davit  off  the 
file,  in  order  to  prosecute  the  deponent  for 
perjury,  will  not  be  granted  ex  debito  justitict. 
Before  granting  it,  the  Court  will  use  circum- 
spection. The  applicant  must,  therefore, 
make  a  case  sufiScieut  to  induce  the  Court  to 
exercise  its  discretion  in  his  favour. — iJavitr. 
Nolan,  7  I.  E.  R.  659.    (R.) 

6.  An  application  to  take  an  aflJdavit  off 
the  file,  in  order  to  prosecute  the  deponent 
for  perjury,  though  it  will  not  be  granted  ex 
debitojustitice,  approaches  very  closely  thereto. 
The  Court  will  not  scrutinise  the  grounds  or 
merits  of  the  prosecution,  or  the  truth  of  the 
allegations  on  either  side,  but  will  give  every 
facility  to  the  applicant,  provided  he  satisfies 
the  Court  that  his  application  is  not  made 
for  vindictive  or  unjust  purposes. — Maddtn  v. 
Woods,  8  I.  E.  R.  48.    (R.) 

7.  In  set,  fa.,  on  a  receiver's  recognizance, 
the  replication  assigned  as  breaches,  that  the 


Master's  certificate  found  a  baUnce  in  hU 
hands ;  and  that,  by  two  orders  of  Dec  1843, 
that  balance  was  directed  to  be  lodged  and 
invested  in  two  several  parts,  which  orders 
had  not  been  obeyed.  The  rejoinder  stated 
that  the  certificate  directed  part  of  the  balance 
to  be  applied  pursuant  to  an  order  of  1841 
(different  from  the  orders  mentioned  in  the 
replication),  and  the  rest  to  be  invested  ;  and 
that  the  Master  had  power  to  make,  and  the 
receiver  was  bound  to  obey  that  certificate. 
The  facts  were,  that  the  directions  in  the  cer- 
tificate and  order  of  1841  had  not  been  obeyed. 
Side-bar  rules  were  entered  to  enforce  them, 
in  which  rules  the  time  only  was  different,  and 
which  were  the  orders  mentioned  in  the  repli- 
cation. The  rejoinder  was  taken  off  the  file 
as  being  frlvoloas  aad  filed  for  delay. — 7%< 
Queen  v.  Beatty,  8  I.  E.  R.  132.    (C.) 

8.  When,  subsecjuently  to  the  statute  13  A 
14  Vic,,  c.  51,  a  set,  fa,,  at  the  Petty-bag  side 
of  the  Court  of  Chancery,  upon  a  recogni- 
zance entered  into  by  a  surety  for  a  tenant 
of  lands,  which  were  the  subject  of  a  suit  at 
the  Ek^uity  side  of  the  Court  of  Exchequer, 
after  reciting  the  recognizance,  proceeded 
thus: — **As  by  the  said  recognizance,  which 
was  on,  &<c.,  in,  &c.,  duly  enrolled  in  her 
Majesty's  said  Court  of  Exchequer,  and  now 
remaining  as  of  record  in  our  said  Court  of 
Chancery,  by  virtue  of  the  statute  in  that 
case  made  and  provided,  might  appear  ;**  to 
which  set,  fa,  the  deft,  pleaded  that  the  Court 
of  Chancery  ought  not  to  have  or  take  further 
cognizance  of  the  action,  because  the  recog- 
nizance was  on,  &C.,  dulv  enrolled  in  the 
Court  of  Exchequer,  whereby  that  Court  then 
and  there  acquired,  and  still  retained  and 
possessed,  full  jurisdiction  and  authority  to 
award  execution  against  him  for  the  said  sum 
of,  &c.,  according  to  the  tenor  and  effect  of 
the  recognizance,  and  which  plea  concluded 
with  the  following  averment — viz.,  "  that  there 
is  not  any  such  record  of  the  said  supposed 
recognizance  now  remaining  in  her  Majesty's 
said  Court  of  Chancery  as  in  said  writ  of  set. 
fa,  is  above  alleged ;  and  this  the  said  deft, 
is  ready  to  verify  ;  wherefore  he  prays  judg- 
ment whether  this  Court  can  or  will  take 
further  cognizance  of  the  action  aforesaid." 
Upon  a  motion  at  the  Petty-bag  side  to  take 
this  plea  off  the  file  as  irregular,  as  not  having 
been  verified  by  affidavit,  and  as  being  false 
and  frivolous,  this  Court  refused  to  make  any 
rule. 

Under  the  concluding  part  of  the  ISth  sec. 
of  the  statute,  such  recognizances  may,  upon 
agreement  between  the  Lord  Chancellor  and 
Lord  Chief  Baron,  be  delivered  over  to  such 
persons  as  may  be  appointed  by  the  Ma^er  of 
the  Rolls.  Sed  quare,  whether  recognizances 
so  transferred,  become  records  of,  and  capable 
of  being  sued  upon  in,  the  Court  of  Chan- 
cery, unless  perhaps  by  the  Crown  under  its 
special  privilege  to  select  its  Court? — 7^ 
Queen  v.  Jones,  1  I.  C.  R.  624.     (C.) 

9.  An  application  was  made  to  the  Court 
for  liberty  to  take  a  document,  verified  by 
affidavit,  off  the  file  of  the  Court,  for  the  pur- 
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pose  of  institating  a  prosecution  for  perjury  ; 
it  being  alleged  that  the  document  contained 
false  statements.  Utld,  reversing  the  order  of 
the  M.  R.,  that  the  application  is  not  so  much 
one  to  be  granted  ex  deb.  jus.  but  that  the 
Court  will  enquire  into  the  motives  which 
have  led  to  the  prosecution  ;  and  will  not  lend 
its  aid  when  the  object  is  plainly  the  gratifi- 
cation of  malicious  feelings,  and  when  it  is 
equally  clear  that  the  admitted  false  state- 
ment was  neither  wilful  nor  corrupt. — M^Gee 
v.  M'DormeU,  4  I.  Jnr.  153.    (C.) 


XCI.   TiMB. 


1.  Generally',  its  Confutation. 

2.  Term  Time. 


XCI.  1.  Time  generally :  its  Computation. 

\^See  G.  O.  (1867),  251-258.] 

[As  to  time  for  filing  affidavits  under  the 
Ct.  of  Ch.  Reg.  (Ir.)  Act  1850,  see  Practice, 
XXX VUI,  11.  b.  Affidavits,  Filing.] 

2.  The  time  for  filing  a  bill  of  review  is  re- 

filated  by  analogy  to  the  time  limited  by  the 
G.  If  c.  6,  for  bringing  a  writ  of  error;  t.  e., 
twenty  years  after  the  judgment,  and  five 
jears  after  the  disability,  ff  any,  of  the  ptf.  in 
error  has  been  removed. — KelUi  v.  Lennon,  7  I. 
E.  R.  98 ;  1  Jon.  &  L.  305.    (fi.) 

3.  Under  the  86th  G.  O.,  the  ten  days* 
notice  to  be  given  of  examining  witnesses  is 
exclusive  both  of  the  day  of  serving  the  notice 
and  of  the  day  named  for  commencing  the 
examination. 

The  Court  is  not  bound  to  suppress  deposi- 
tions in  every  case  of  irregularity;  and  when, 
from  a  misconception  of  the  86th  Order,  only 
nine  days'  notice  of  examining  witnesses  was 
given,  but  the  examination  was  not  com- 
menced until  after  ten  days,  and  no  party  was 
prejudiced  thereby,  and  publication  passed 
without  objection,  the  Court  refused  to  sup- 
press the  depositions.  —  Attorney' General  v. 
5a^  9  I.  E.  R  463.    (R.) 


Warden  of  the  Fleet  Prison.     See  Mar- 
shal OF  THE  King's  Bench. 


XCI.*  Traversing  Note. 
[See  G.  O.  (1867),  63,  66,  79-81,  136.] 


Under-Clerks.    See  Practice,  Officers  of 

Court. 


Usher.    See  Practice,  Officers  of  Court. 


XCn.  Vacation. 
ISee  G.  O.  (1867),  266, 268.] 


Yartino  Minutes.    See  Peactiob,  Decree. 


Vexation.      See  Practice,    Costs — Vexa- 
tion, infra. 

Wajtino  Clerk.     See  Practice,  Offioebs 

OF  Court. 


Witness.    See  Practice,  Costs — Practice^ 
Evidence — Bankruptcy,  XII. 


Writ  of   Procedendo.     See  Bankruptcy, 
VI — Practice,  Writ. 


XCm.  Writ.  See  Lunacy — Outlawry — 
Practice,  Certiorari — Practice, 
Habeas  Corpus. 

1.  De  Coronatore  Eligendo, 

2.  Of  Error. 

3.  De  Excommunicato  Capiendo--' 

De  Contumace  Capiendo, 

4.  Ne  Exeat  Regno. 

a.  When  granted, 

b.  Discharge  from. 

c.  Bond  and  Surety, 
6.  Of  Supplicavit, 

6.  De  Ventre  Inspiciendo. 

7.  Of  Assistance. 

8.  Generally:  Writs  of  other  kinds. 


XCIU.  2.    Writ  of  Error. 

4.  On  a  petition  to  quash  a  writ  of  error  on 
a  judgment  of  a  Court  of  inferior  jurisdiction, 
made  returnable  into  the  Court  of  C.  P.,  the 
Lord  Chancellor  declined  to  adjudicate  upon 
the  petition,  and  directed  the  parties  to  pro- 
ceed upon  the  writ  in  the  C.  P.,  and  take  the 
opinion  of  that  Court. 

Quare — Whether  a  writ  of  error  lies  from 
an  inferior  Court  to  the  Court  of  C.  P. — Toole 
V.  Duffy,  2  Dr.  &  War.  380.    (C.) 

6.  A  quo  warranto  being  brought  to  try  the 
right  to  an  office  in  the  Court  of  Ch.,  the  re- 
lator succeeded  below.  A  writ  of  error  was 
brought  to  the  Elxchequer  Chamber,  pending 
which  the  Court  of  Ch.  refused  to  appoint  the 
relator  to  the  office.— -fix  par^e  KeUy.  1 1.  Jur. 
1.    (C.) 


XCIU.  3.  De  Excommunicato   Capiendo  —  De 
Contumace  Capiendo. 


XCIII.  4.  a.   Writ  ofNe  Exeat  Regno,  when 

granted. 

[See  30  &  31  Fie,  c.  44,  s.  68  :  G.  O.  (1867) 
185.]  ^ 

6.  A  writ  of  ne  exeat  regno  was  grai^ted 
against  deft.,  on  facts  alone,  which  evidenced 
an  intention  in  him  to  leave  the  kingdom, 
and  thereby  endanger  the  recovery  of  ptf.'s 
claim  under  a  decree ;  and  although  deft.,  by 
affidavit,  denied  that  he  had  any  such  inten- 
tion, the  Court  refused  to  discharge  him  until 
he  gave  security  for  the  amount  of  the  writ. 

It  is  not  necessary  that  the  going  abroad 
should  be  with  intent  to  avoid  process,  if  the 
the  effect  will  be  to  endanger  the  recovery  of 
the  debt. — M^Gauran  v.  F\imeU.  8.  &  Sc.  268. 
(R.) 
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1.  £4000  were  vested  in  tmstees  for  F.  and 
his  wife,  for  their  lives,  and,  after  their 
deaths,  to  pay  the  principal  to  their  children, 
in  such  shares  as  they  should  appoint.  XI 200 
were  lost  by  improper  in  vestmentn.  The  tenants 
for  life  and  their  children  filed  a  bill  against 
the  trastees,  one  of  whom  absconded.  The 
other,  C,  arrested  under  a  writ  of  ne  treaty 
marked  for  £1200,  applied  to  be  discharged, 
because  there  was  not  any  present  debt  actu- 
ally "due  and  payable"  to  any  of  the  ptfs. 
Heldy  that,  though  from  the  nature  of  the 
trusts  none  of  the  c.  q.  t.  had  a  present  right 
to  any  part  of  the  principal,  yet  the  sum 
unaccounted  for  was  a  debt  due  in  equity, 
demandable  from  deft,  as  a  defaulting  trus- 
tee, and  sufficient  to  sustain  the  writ ;  that 
the  writ,  though  not  applied  for  until  after  a 
lapse  of  six  months  from  the  time  when  C. 
had  made  the  declarations  relied  on,  that  he 
would  leave  the  kingdom,  yet  the  persons 
chieflv  interested  being  infants,  the  Court  was 
bound  to  attend  to  their  interests,  on  the  facts 
being  stated. 

An  affidavit  from  which  the  Court  can, 
without  difficulty,  ascertain  the  exact  sum 
due,  sets  forth  the  amount  of  the  debt  with 
a  certainty  sufficient  to  ground  a  writ  of  ne 
exeaL^  WaUer  v.  FowUr,  S.  &  Sc.  274.     (R.) 

2.  After  bill  filed,  praying  an  account,  &c., 
a  judgment  creditor  moved  for  a  writ  of  ne 
exeat,  to  prevent  deft.,  the  conuzor*s  adminis- 
trator, wno  threatened  to  leave  the  kingdom, 
from  doing  so.  Ueld,  that  the  motion  should 
be  refused,  becauwe  the  debt  was  a  legal  one ; 
and  ptf.'s  affidavit  was  not  positive  that  the 
assets  had  been  received  by  deft. — HiU  v. 
O^Eanlon,  2  I.  E.  R.  463.    (R.) 

8.  The  Court  requires  specific  evidence  of 
a  party's  intention  to  leave  the  country  before 
the  writ  of  ne  exeat  will  be  issued ;  a  presumed 
intention  is  not  sufficient. — Darley  v.  Nichoi- 
8on,  1  Dr.  &  War.  66 ;  I  Con.  &  L.  207.    (C.) 

4.  The  applicant  for  a  writ  of  ne  exeat  is 
bound  to  show  that  the  person  against  whom 
it  is  sought  is  indebted  to  him  in  a  sum 
certain  and  recoverable  in  equity. — Alder  v. 
Ward,  5  I.  E.  R.  867.    (R) 

5.  On  motion  (after  bill  filed  praying  an 
account,  &c.)  by  judgment  creditor,  for  a  writ 
of  ne  exeat  regno^  to  prevent  the  deft.,  who  was 
administrator  of  the  conuzor,  and  threatened 
to  leave  the  kingdom,  from  so  doing,  the 
Court  refused  the  writ,  inasmuch  as  the  debt 
was  a  legal  debt ;  and  the  ptf.'s  affidavit  was 
not  positive  that  the  assets  had  been  received 
by  the  def t.— //li/  v.  O'Hanlon,  2  I.  E.  R.  463. 
(R.) 

6.  Upon  a  bill  filed  by  a  landlord  against 
At  enant,  assignee  of  a  lease  for  lives  renew- 
able for  ever,  the  lessee  having  covenanted 
that  he,  or  his  heirs  or  assigns,  would,  within 
three  months  after  the  fall  of  each  life,  nomi- 
nate another,  and  pay  £11.  10s.  renewal  fine, 
praying  that  the  deft,  might  be  compelled  to 
take  out  a  renewal  (one  of  the  c,  g.  v.  having 
dropped  more  than  forty,  and  another  more 


than  ten  years,  and  there  being  bnt  one  of 
them  subsisting),  and  pay  the  arrear  of  rent 
and  the  renewal  fines,  and  also  the  septennial 
fines  and  interest,  calculated  as  in  the  case  of 
a  tenant's  bill  for  a  renewal ;  and  that,  as  the 
deft,  threatened  to  leave  the  country,  a  writ 
of  ne  exeat  might  issue,  marked  for  the  amount 
of  the  rent  and  fines,  &c^  so  calculated ;— the 
ptf.  having  moved  for  the  ne  exeat,  Held,  as  to 
the  arrear  of  rent,  that  it  was  properly  reco- 
verable at  law,  and  therefore  a  ne  exeat  could 
not  issue  for  it. 

As  to  the  renewal-fines,  that  they  also  being 
legal  specific  debts,  were  not  properly  the 
subject  of  a  ne  exeat;  and  that  their  being  at 
all  recoverable  in  equity,  mast  depend  on  the 
question,  as  yet  undecided,  whether  equity 
will  enforce  the  specific  performance  of  such 
a  covenant,  especially  in  this  case,  having  re- 
gard to  the  laches  of  the  landlord,  and  the 
apparently  mutual  abandonment  of  the  cove- 
nant by  both  parties,  for  a  great  length  of 
time. 

As  to  the  septennial  fines  and  interest, 
even  assuming  that  the  ptf.  must  have  a 
decree  obliging  the  deft,  to  accept  a  renewal, 
and  pay  the  fines,  it  did  not  follow  that  such 
a  decree  must  give  septennial  fines  and  inter- 
est ;  these  being  the  compensation  given  bj 
the  Court  to  a  landlord  when  the  tenant,  as 
ptf.,  comes  for  a  renewal,  notwithstanding 
the  forfeiture  at  law,  and  deprives  the  land- 
lord of  his  legal  right.  If  recoverable  as 
damages  for  breach  of  covenant,  they  should 
therefore  be  recoverable  by  suit  in  equity; 
besides,  their  being  damages,  and  nniiqoi- 
dated,  would  of  itself  form  a  distinct  objec- 
tion to  issuing  a  ne  exeat  for  them. 

J.,  lessee  for  lives,  by  deed  Qin  form  of  s 
lease  for  same  lives,  reserving  larger  rent), 
assigned  the  whole  estate  at  law  to  O.,  who 
assigned  all  his  estate  and  interest  under  the 
deed  to  W.  After  the  assignment  to  W.,  the 
rent  having  fallen  into  arrear,  J.  brought  an 
action  against  her  to  recover  it,  and  was 
defeated  by  a  pleA  that  he  had  no  reversion. 
He  then  filed  a  bill  against  her,  and  prayed 
that  a  ne  exeat,  marked  for  the  amount  of  the 
arrear,  might  issue.  Motion  for  the  ne  exeat 
refused,  as  it  was  not  clear  that  J.,  should 
have  a  decree.— ^Wsr  v.  Ward,  6  I.  E.  R.  367. 
CB.) 

7.  A  writ  of  ne  exeat  regno  granted  against 
an  executrix. — Winning  v.  English,  2  L  C.  R 
572.    (R.) 

8.  When  the  intention  of  a  deft,  to  go 
abroad  is  only  discovered  during  the  progress 
of  a  suit,  the  writ  will  bo  granted,  though  not 
prayed  by  the  bill. — Murdoch  v.  M.,  1  L  J^* 

284.    (R.) 

XCm.  4.  b.  Discharge  from  Writ  of  Ne  Extat 

Regno. 

9.  On  a  motion  for  a  writ  of  ne  exeat,  ptf- 
omitted  to  state  that  an  appeal  was  pending* 
Held,  not  such  a  suppression  of  facts  as  formed 
a  ground  for  discharging  deft. — M^Gauran  v. 
Fumell,  S.  &  Sc.  263.    (R.) 
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1.  B.,  having  been  arrested  under  a  writ  of 
ne  exeatf  which  was  discharged  afterwards  for 
irregularity,  commenced  an  action  for  false 
Imprisonment  against  D.,  at  whose  instance 
the  writ  had  issued.  The  Court,  at  D.*s  in- 
stance, restrained  the  action,  and  refused  to 
give  B.  any  compensation  ;  but  gave  him  the 
costs  of  the  motion,  since  this  restraining 
order  should  have  been  made  part  of  the 
original  order  setting  aside  the  writ. — Darky 
V.  Nicholson,  2  Dr.  &  War.  86 ;  1  Con.  &  L. 
207.  (C.) 

2.  A  respondent  is  not  entitled  to  his  dis- 
charge from  custody  under  a  ne  exeat  regnoy 
upon  the  ground  that  he  was  made  amenable 
to  that  writ  by  an  arrest  under  a  warrant 
issued  on  informations  sworn  by  the  peti- 
tioner, in  respect  of  the  very  matters  which 
were  in  question  in  the  suit ;  even  though  the 
prosecution  instituted  in  pursuance  of  those 
informations  be  eventually  abandoned,  if  the 
petitioner  appear  to  have  had  a  bona  fide  in- 
tention of  prosecuting  the  criminal  proceed- 
ings at  the  time  of  procuring  the  arrest  on  the 
warrant.— JSTcZ/y  v.  Birch,  3  I.  C.  R.  466;  7  I. 
Jur.  73.  (C.) 

XCni.  4.  c.  Bond  and  Surety. 


XCm.  6.  Of  Supplicavit. 


XCin.  6.  De  Ventre  Inspiciench. 


XCm.  7.  Writ  of  Assistance, 

3.  Service  of  the  subpoena  to  appear  and 
answer  a  tithe  bill,  substituted,  by  posting  it, 
with  a  copv  of  the  order,  on  the  doors  of  the 
church,  and  of  the  R.  C.  chapel  in  the  parish, 
and  also  on  the  place  for  posting  notices  for 
road  sessions.  Ptf  .'s  attorney  was  directed  to 
apprise  defts.  of  the  order  by  post-paid  letters. 

A.  writ  of  assistance,  to  effect  the  posting, 
was  granted. — Fitzgerald  r.  Deo,  I  Jon.  249. 
(E.E.) 

4.  A  writ  of  assistance  will  not  be  granted 
to  aid  a  receiver  in  distraining  for  rent. — White 
v.  Phibbs,  S.  &  Sc.  88.  (R.) 

6.  A  writ  of  assistance  will  only  be  granted 
to  aid  service  of  a  writ,  or  in  execution  of 
process  of  the  Court ;  but  not  to  aid  a  receiver 
in  levving  a  distress  for  rent,  though  the  dis- 
tress had  previously  been  rescued. — Robinson 


a  pi 
5,  S. 


y.  Wynne,  S.  &  Sc.  88.  (R) 

6.  A  writ  of  assistance  will  not  be  granted 
to  the  sheriff,  in  executing  an  attachment 
directed  to  him  which  issued  against  a  tenant 
under  the  Court,  for  non-payment  of  rent. — 
Meagher  v.  M.,  1  Jon.  &  L.  31.  (C.) 


XCHL  8.  Generally:  Writs  of  other  kinds, 

7.  A  purchaser  under  a  decree,  under  colour 
of  an  injunction  to  put  him  into  possession. 


dispossessed  persons  who  claimed  adversely  to 
the  title  of  the  parties  to  the  cause.  The 
Court  granted  a  writ  of  restitution  to  restore 
them  to  possession ;  and  a  reference  to  the 
officer  to  ascertain  the  amount  of  damages 
sustained  by  them  in  consequence  of  the  ous- 
ter. The  purchaser  was  ordered  to  pay  those 
damages,  with  full  costs:  the  applicants  under- 
taking not  to  bring  an  action. — Anderson  r, 
Barry,  2  Jon.  631.  (E.E.) 

8.  The  Court  will  permit  the  amendment  of 
a  sci.fa.^  by  stating  the  recognizance,  on  which 
it  issued,  to  be  a  joint,  not  a  several  one, 
after  deft,  has  pleaded.—  Reg,  v.  FenneU,  1  Dr. 
&  Wal.  511.  (C; 

9.  A  sheriff  seized  under  a  writ  of  fi,  fa,, 
issued  out  of  this  Court,  under  3  &  4  Vic,  c. 
105,  at  the  suit  of  the  ptf.,  who  refused  to  in- 
demnify him  against  claims  to  the  goods  made 
by  the  parties.  The  Court  enlarged  the  time  for 
making  the  return. — Bowyer  v.  Blair,  Fl.  &  E. 
385,  586.  (R) 

10.  For  the  practice  as  to  issuing  a  fi,  fa, 
upon  a  decree  against  the  goods  of  a  deft., 
pursuant  to  3  &  4  Vic,  c.  105,  ss.  27,  29,  vide 
Ould  V.  Griffin,  3  I.  E.  R.  565.  (E.E.) 


PRAYER  OF  BILL. 
See  Pleading,  Bill. 

PILEMIUM  PUDIdTLE. 
See  Consideration,  III. 

PRECEDENT  CONDITION. 
See  Condition,  IL 

PRECEDENTS. 
See  Forms. 

PRE-EMPTION. 

11.  Lands  were  demised  for  three  lives, 
renewable  for  ever,  subject  to  a  condition  ot 
pre-emption  bv  the  lessor,  his  heirs,  or  assigns, 
if  the  tenant,  his  heirs,  or  assigns,  should  dis- 
pose thereof :  if  such  preference  should  not  be 
given,  then  the  lease  to  determine.  The  lessor 
assigned  his  interest.  The  assignee  purchased 
part  of  the  tenant's  interest.  Heltt,  that  the 
assignee  of  the  reversion  could  not  take 
advantage  of  the  condition;  and  that,  the 
lands  having  been  sold  under  a  decree  without 
such  preference  having  been  given,  an  excep- 
tion to  the  title,  on  that  ground,  should  be 
overruled. — Sparrow  r.  Cooper,  Hay.  &  J.  404. 
(E.E.) 

PRELIMINARY  OBJECTIONS. 

See  Practice,  Hbarino-Practicb  in  ComEtT^ 
Bankruftct,  XVIJ. 
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[PRESCRIPTION—PRESUMPTION.] 


PREROGATIVE. 
See  Crown. 


PRESCRIPTION  DE  NON  DECIMANDO. 
See  Tithes,  IX,  generally. 


Prescription. 

1.  Rights  to  pews,  annexed  by  prescription 
to  messuages,  cannot  be  severed  from  the  oc- 
cupancy of   the   messuages. — In   re   Pews   of 
Derry  Cathedral,  8  I.  Jur.  N.  S.  115.  (Consist.) 


PRESENTATION  TO  BENEFICE. 
See  Ecclesiastical  Persons,  III. 

PRESUMPTION. 

—  Of  Settlement.     See  Settlement,  X. 

—  Of  Surrender.     See  Copyhold,  IX. 

—  Of  Payment  or  Satisfaction.     See  BoND,  VI. 

—  Of  Trust.     See  Tri'st,  V. 

—  Of  Evidence  of  Title.     See  Title,  VI. 
[Set  Access — Death — Mortgage,  IX.] 

I.  Of  Title. 

II.  Of  Payment,  Release,  and  Satisfac- 
tion. 
III.  Of  Deeds  and  other  matters  —  gene- 
rally. 


I.  Presumption  of  Title. 

2.  By  deed,  in  1769,  A.  granted  a  perpetual 
yearly  rentcharge  of  £134,  payable  out  of 
lands  held  by  him  for  three  lives,  perpetually 
renewable.  The  deed  was  lost.  It  appeared 
from  a  memorial  thereof  that  A.  had  granted 
to  B.  and  C,  for  the  uses  mentioned  in  the 
deed,  a  yearly  rentcharge  of  £134,  for  ever, 
issuing  out  of  the  lands.  The  rentcharge 
was  paid  by  the  owner  of  the  lands,  from  17(>9 
down  to  18G0,  when  a  petition  was  presented 
to  the  L.  E.  Court  to  sell  the  rent-charge. 
Held  (overruling  a  decision  of  a  Judge  of  the 
L.  E.  Court!  that  the  memorial,  coupled  with 
evidence  of  the  payment  of  the  rentcharge 
down  to  1860,  was  sufficient  evidence  of  a  per- 
petual subsisting  rentcharge,  so  as  to  enable 
the  Court  to  sell. — In  re  hording,  11  I.  C.  R. 
29.  (C.A.) 

n.  Prbbumption  of  Payment,  Rblbabk,  and 

Satisfaction. 

8.  Rent,  which  was  to  cease  upon  payment 
of  a  sum  of  money,  was  charged  upon  and 

?ayable  out  of  several  denominations  of  land, 
'here  was  evidence  to  show  that  it  had  not 
been  paid  by,  or  demanded  from  the  owners  of 
one  denomination  for  upwards  of  a  century  ; 
but  there  was  nothing  to  show  that  it  had  not 
been  regularly  paid  out  of  the  other  denomi- 
nations. Held,  that  the  Court  would  not  pre- 
sume that  the  redemption  money  was  paid, 
or  that  thatportion  of  the  land  had  been 
released.  —  Warrm  v.  Bateman,  Fl.  &  K.  448. 

4.  Lands,  liable  to  a  jointure  of  £2000  a-year 
payable  to  V.'s  wife,  were  derised  by  V.  to  A. 


for  life,  remainder  to  trustees  for  1000  years, 
upon  trust  to  raise  money  to  pay  V.*s  debts 
and  legacies  ;  remainder  to  B.  for  life,  remain- 
der to  C.  for  life,  remainder  over.  V.  died  in 
1804.  The  jointress,  in  1805, advanced  £8500  in 
payment  of  V.'s  debts,  and  took  from  the  trus- 
tee:}  a  mortgage  to  secure  that  sum.  In  1806 
she  married  B.  On  that  occasion  the  jointure 
was  settled  to  her  separate  use,  and  the  £^500 
mortga^'c  was  settled  on  B.  for  life ;  and,  if 
he  survived  her,  upon  him  absolutely.  On 
V.'s  death  A.  entered  into  possession  of  the 
lands,  and  died  in  1807.  B.  then  entered  into 
possessiion  of  the  lands.  His  wife,  the  join- 
tre>s,  died  in  1827.  He  died  in  1828.  C.  then 
entered  into  possession ;  and,  being  entitled 
to  the  personal  estate  of  the  jointress,  filed  a 
bill  in  1843  praying  a  foreclosure  of  the  mort- 
gage. That  bill  stated  that,  during  the  life  of 
the  jointress,  the  rents  of  the  lands  had  been 
insuthcient  to  pay  the  jointure.  There  was 
not  any  evidence  of  payment  of  interest  upon 
the  mortgage  up  to  the  filing  of  the  bill. 
Held,  on  the  principle  laid  down  in  Burrell  t. 
Lord  Egremont  (^7  Be&v.  295),  that  the  mort- 
gage debt  was  not  barred  by  the  Statute  of 
Limitations,  3  &  4  IF.  4,  c.  27. 

That,  although  upon  the  death  of  the  join- 
tress in  1828,  more  than  twenty  years  had 
elapsed  without  any  payment  in  respect  of  the 
mortgage,  yet  the  Court  would  presume  that, 
from  that  period,  B.,  and,  after  his  death,  C^ 
had  kept  down  the  interest. — Lord  Carhery  v. 
Preston,  13  L  E.  R.  455.     (C.) 

5.  A  lease  for  600  years,  dated  14th  Dec.  1 669, 
contained  a  covenant  by  the  lessee,  his  execu- 
tors, &c.,  with  the  landlord,  his  executors,  &c., 
not  to  sell  before  the  first  proffer  be  made  to 
the  landlord,  his  executors,  &c.,  to  the  end 
that  they  might  have  the  first  refusal  thereof, 
and  pay  as  much  as  any  other  person  should 
bonafde  offer.  Held,  a  covenant  running  with 
the  land,  but  not  a  perpetual  one. 

An  assignment  of  the  tenant's  interest  was 
made  140  years  ago.    Held,  that  it  must  be 

E resumed  that  he  declined  the  offer,  or  waived 
is  right,  and  the  tenant  now  holds  discharged 
from  the  covenant. — In  re  Houghton,  11  I.  C. 
R.  236 ;  6  L  Jur.  N.  S.  112.    C^.E.C.) 

6.  In  1703  lands  were  demised  for  600  years. 
The  representatives  of  the  lessee  dealt  with 
them  from  1725  until  1840,  as  if  they  had  been 
freehold.  The  devolution  of  the  title  between 
1726  and  1770  was  not  proved.  Held,  that,  as 
between  claimants  under  a  deed  of  1770,  the 
lands  were  to  be  treated  as  if  a  release  of  the 
reversion  ,on  the  500  years*  term  were  to  be 
presumed. — Lysaght  y.  Roy$e,  12  I.  C.  R.  444. 
(C.) 

7.  A  married  woman  obtained  orer  her  hus- 
band's estate  a  receiver,  for  arrears  of  an 
annuity  settled  to  her  separate  use.  By  an 
order,  made  with  her  consent,  the  recelTer 
was  discharged,  without  prejudice  to  her  pro- 
ceeding, as  she  might  be  advised,  for  the  arrear 
then  declared  to  be  due,  or  the  accuing  gales. 
The  husband  went  into  possession.  After 
the  making  of  the  content  order,  a  creditor 
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obtained  an  order  for  a  receirer.  The  wife 
re-appointed  the  receiver  in  her  cause.  Hdd, 
that  the  presumption  of  release,  or  payment 
of  arrears  of  pin-money,  did  not  arise;  and 
that  she  was  entitled  to  the  arrear  due  at  the 
date  of  the  consent  order,  and  to  the  sub- 
sequent  gales. 

Jrrinciples  touching  arrears  of  pin-money. — 
Edgeworth  y.  E.;  O* Sullivan  v.  Edgewortk,  16  I. 
C.  R.  348.  .  CR-) 

m.  Presumption  of  Deeds  and  other 
Matters,  generally. 

1.  Rent,  which  was  to  cease  on  payment  of 
a  sum  of  money,  was  charged  upon  and  pay- 
able out  of  several  denominations  of  land. 
There  was  evidence  to  show  that  it  had  not 
been  paid  by,  or  demanded  from  the  owners 
of  one  denomination  for  upwards  of  a  century, 
but  there  was  nothing  to  show  that  it  had  not 
been  regularly  paid  out  of  the  other  denomi- 
nations. Held,  that  the  Court  would  not  pre- 
sume that  the  redemption  money  was  paio,  or 
that  that  portion  of  the  lands  was  released. — 
Warrtn  v.  Bateman,  Fl.  &  K.  448.     (R.)     , 

2.  A  Court  cannot,  without  proof,  presume 
an  agreement  on  the  ground  that,  if  there  was 
not  an  agreement,  there  was  fraud. 

The  Court  will  not  act  upon  fraud  or  other 
misconduct,  unless  that  fraud  or  misconduct 
has  been  put  in  issue  bv  the  pleadings. — Siree 
V.  Kirwan,  9  CI.  &  F.  716. 

8.  An  agreement  to  reduce  rent  was  presum- 
ed from  the  receipt  of  the  reduced  rent,  which 
was  consistent  with  the  recital  in  a  settlement, 
though  during  the  greater  part  of  the  period  a 
tenant  for  life  received  the  rent.  The  reduc- 
tion was  held  to  extend  to  the  entire  interest, 
which  was  an  estate  for  lives  and  a  term  of 
years  in  remainder ;  and  not  to  be  confined  to 
the  estate  for  lives. — Enraght  v.  Houghton,  8 
I.E.  R.274.    (C.) 

4.  A  lease  for  lives  by  way  of  renewal,  made 
while  the  former  lease  is  subsisting,  and  not 
surrendered,  being  outstanding  in  other  par- 
ties, though  intended  to  operate  in  possession, 
passes  a  good  legal  estate. 

Five-sixths  of  the  legal  estate  being  out- 
standing in  other  persons,  two  of  whom  owned 
a  moiety  beneficially;  B.,  on  behalf  of  his  son, 
who  was  entitled  to  the  other  sixth  and  moiety, 
took  a  renewal,  and  lived  nearly  twenty  years. 
His  estate  descended  to  the  son.  On  a  ques- 
tion as  to  the  line  of  descent  from  the  son — 
Held,  it  could  not  be  presumed  either  that 
there  had  been  a  conveyance  of  the  five-sixths 
to  B.,  or  a  surrender  of  them.  * 

Semble — The  doctrine  of  Thomas  v.  Cook, 
2  B.  &  Aid.  119  (surrender  by  acquiescence), 
does  not  apply  to  estates  of  freehold :  Lynch 
V.  Z.,  6  I.  !L.  R.  181,  on  this  point  questioned. 

An  estate  pur  autre  vie  will  not  merge  in  an 
estate  for  the  same  life  in  remainder,  whether 
created  by  the  same  or  different  Instruments. 

IjodM  Bowleg  cate^  11  Rep.  81  a.,  and  WiUiams 
T.  W»^  Pr.  in  Ch.  819,  explained  and  observed 
upon.— Creo^A  v.  Blood,  8  I.  £.  R.  688  ;  3  Jon. 
&  L.  138.    (C.) 


5.  The  rale,  that  every  presumption  is  to  be 
made  in  favour  of  a  marriage  proved  de  facto, 
does  not  authorise  the  presuming  as  true  a 
circumstance  necessary  to  the  validity  of  the 
marriage  (according  to  the  lex  loci  where  it 
was  celebrated)  which,  on  the  evidence,  is  not 
to  be  believed.— Pier5  v.  P.,  10  I.  E.  R.  841. 
(C.) 

6.  In  1805,  C,  entitled  to  a  charge  upon 
lands,  died  after  (as  was  alleged)  making  a  will, 
under  which  the  petitioner  claimed  a  portion 
of  the  charge,  ^o  evidence  of  the  existence 
or  probate  of  that  will  was  given  ;  but  for  up- 
wards of  thirty  years  the  parties  interested  in 
the  charge,  and  in  the  lands  on  which  it  was 
charged,  had  acted  on  the  belief  of  the  exist- 
ence and  probate  of  such  will.  During  a  con- 
siderable portion  of  that  time,  the  owner  of 
the  lands  was  a  lunatic,  under  the  protection 
of  the  Court  of  Ch.,  which  also  had  acted  on 
the  supposition  of  there  being  a  will.  Some 
of  the  respondents,  who  subsequently  became 
owners  of  the  lands,  had  in  a  former  suit  made 
verified  statements,  mentioning  and  relying 
on  the  execution  of  C.'s  will.  Held,  in  a  suit 
to  raise  the  amount  due  on  foot  of  the  charge, 
that  the  existence  and  probate  of  the  will,  and 
the  assent  of  the  executor  might  be  presumed. 
—Toker  v.  Lanesborough,  7  I.  C.  R  241 ;  31. 
Jut.  N.  S.  125.    (C.) 

7.  v.,  possessed  of  a  term  for  years,  with  a 
t,  q.  covenant  for  renewal,  devised  all  his 
landed  property,  houses,  and  tenements,  goods 
and  chattels  of  every  description,  ready  money 
and  outstanding  debts,  to  his  sons.  A.,  B.,  and 
C,  to  be  equally  divided  between  them ;  and 
appointed  his  wife  executrix. 

y.  died  in  1883.  On  his  death,  his  widow, 
who  proved  the  will,  and  B.,  went  into  posses- 
sion of  the  lands  until  her  death  in  1847,  when 
B.  took  out  administration  de  bonis  non,  and 
continued  in  possession,  applying  all  the  rents 
to  his  own  use.  In  1850  a  perpetuity  grant 
of  the  lands  under  the  Church  Temporalities 
Act,  reciting  V.'s  will,  and  that  B.  was  ad- 
ministrator de  bonis  non,  was  made  to  him 
expressly  in  that  character.  In  an  adminis- 
tration suit — Held,  that  the  perpetuity  grant 
rebutted  the  presumption  of  an  assent  by  the 
executor  to  the  bequests,  arising  from  lapse 
of  time. 

That  the  lands  should  be  sold,  and  divided 
into  three  shares,  for  the  benefit  hi  V.'s  sons, 
or  their  representatives. 

That  the  claim  of  A.'s  representative  should, 
by  reason  of  the  surplus  rents  received  by  B., 
be  paid  out  of  B.'s  share  in  priority  to  judg- 
ments registered  as  mortgages  against  B. — 
M'ConnelTv,  Crothers,  9  I.  C.  R.  217.     (R.) 

8.  The  Commissioners  of  Public  Works,  by 
drainage  operations,  diminished  the  water- 
power  of  portion  of  a  river,  separating  two 
properties.  On  one  property  was  a  mill.  The 
arbitrator  awarded  one  sum  as  compensation 
for  the  water-power.  Held,  that  the  compen- 
sation must  be  deemed  to  have  been  awarded 
respecting  the  mill,  not  respecting  the  nnem- 
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plojed  water-power,  araiUble  to,  bat  not  nsed 
by  the  proprietor  of  the  other  estate. — St. 
George  y.  RetHngUm^  10  L  C.  R.  176.    (C.A.) 

1.  A  docament,  more  than  thirty  years  old, 
purporting  to  be  a  copy  of  a  lost  instrament, 
and  coming  oat  of  the  proper  custody,  is  not 
made  evidence  by  an  endorsement  in  the 
handwriting  of  the  deceased  family  solicitor 
of  the  claimant  under  the  lost  instrument, 
that  he  has  compared  the  copy  with  the  in- 
strument, and  knows  the  handwriting  of  the 
witnesses  to  the  original,  and  of  one  of  the 

farties,  to  be  genuine. — Kerin  v.  iMvoren,  12 
.  C.  R.  852.    (C.) 

2.  The  entry  in  a  corporation  minute-book, 
of  a  resolution  accepting  a  proposal  for  a  lease 
of  part  of  the  corporate  property  was  partly 
erased.  Held,  that  in  the  absence  of  evidence 
to  the  contrary,  the  erasure  must  be  presumed 
to  have  been  made  before  the  book  was  signed 
by  the  chairman  of  the  meeting  at  which  the 
resolution  was  passed. 

If  a  corporation  has  partly  performed  a 
contract  for  a  lease,  the  Court  will  decree  its 
specific  performance,  though  the  contract  was 
not  under  the  corporation's  seal. 

A  statute  empowered  a  corporation  to  make 
leases  of  the  corporate  property  under  their 
common  seal,  for  a  certain  term  in  possession, 
and  at  the  highest  rent,  and  provided  that  all 
leases  ma^e  in  any  other  manner  should  be 
null  and  void.  Held,  that  the  statute  did  not 
preclude  them  from  entering  into  an  agree- 
ment for  a  lease,  provided  it  was  without 
delay  carried  into  effect  by  the  execution  of 
leases  in  compliance  with  the  statute.  —  Ste- 
vens's Hospital  V.  Dgas,  16  I.  C.  R.  406.    (B.) 


PRINCIPAL:    WHEN    INTEREST 
BEYOND  IS  GIVEN. 

See  Interest  Pecuniabt,  HI. 

PRINCIPAL  AND  INTEREST. 
See  Interest  Pecuniuit. 


PRINCIPAL    AND    AGENT— OF 
FACTORS. 

See  Fraud,  VII — Husband  and  Wife,  IV — 
Interest  Pecuniary,  I — Solicitor 
AND  Client — Notice,  I. 

I.  Appointment  AND  Authority  of  Agent  : 
wnAT  Engagements  by  Agent  bind 
BIS  Principal. 
II.  Agent's  Duties  and  LiabilitieTs. 

III.  Agent's  Powers  and  Incapacities. 

IV.  Accounts     between    Principal     and 

Agent;  Allowances  to  Agent. 
V.  Effect  of  Bankruptcy  or  Insolvency 
OF  THE  Principal,  or  of  the  Agent, 
OR  of  a  Factor;  on  their  re- 
BPECTiyE  Liens  or  Consignments. 
VI.  Notice  to  Agent:  when  it  Binds  the 
Principal. 


L  Agent's  Appoottxent  akd  Acthositt: 
what  enoaobmbnt8  of  his  msp  bu 
Principal. 

3.  Payment  by  an  under-tenant,  C,  to  the 
head  landlord.  A.,  with  the  assent  of  B.,  the  in- 
termediate landlord,  of  the  head  rent,  does 
not  per  se  make  C.  such  an  agent  of  B.  as  to 
induce  the  Court  to  decree  a  reversionary 
lease  of  the  premises,  obtained  by  C.  from  AI, 
a  trust  for  B.— i/otmsetf  y.  O'Brien^  1  Jones, 
176.    (E.E.) 

4.  An  agent's  authority  to  contract  for  a 
lease  of  lands  need  not  be  in  writing.  Semble— 
A  written  proposal  for  a  lease,  made  to  an 
agent,  who  nas  not  power  to  enter  into  a  con- 
tract for  such  a  lease,  may  be  acknowledged 
by  parol  by  the  principal,  so  as  to  bind  him. 
^CaUaghan  y.  Pepper,  2  L  E.  R.  399.    (E^) 

5.  A  person  appointed  agent  to  pay  the 
head  rent  on  the  part  of  a  lessee  for  lires, 
with  coyenant  for  perpetual  renewal,  is  the 
lessee's  agent,  so  that  a  demand  and  notice 
upon  him  will  bind  the  lessee,  who  resides 
abroad,  and  is,  admittedly,  unaware  of  the 
facts. 

The  presumption  is,  that  the  tenant  is  ac- 
quainted with  the  title  under  which  he  claims, 
and  with  the  circumstances  connected  there- 
with. This  presumption  holds  until  the  con- 
trary is  proved. -Bii//fr  y.  Earl  of  JPortarlingtOMj 
4  I.  E.  R.  1 ;  1  Dr.  &  War.  20;  1  Con.  &  L  1. 
(C.) 

6.  A.,  agent  over  a  property  held  by  four 
sisters  as  tenants  in  common,  had  a  power 
of  attorney  from  three  of  them  to  make  leases. 
When  about  to  leave  the  country,  under  sus- 
picious circumstances,  he  executed,  as  by  a 
power  of  attorney  from  the  four  sisters,  a  lease 
of  the  property  to  B.,  his  under-agent.  The 
lease  was,  at  the  suit  of  the  four  sisters,  de- 
creed to  be  set  aside. — Rossiter  y.  WaUk,  2 
Con.  &  L.  662 ;  2  Dr.  &  War.  485.    (C.) 

7.  Though  the  general  rule  is,  that  notice 
to  an  agent,  in  order  to  affect  the  principal, 
must  be  in  the  same  transaction,  yet  if,  from 
all  the  surrounding  circumstances,  from  the 
one  transaction  being  so  recent,  or  so  closely 
connected  with  the  other,  that  the  party  most 
be  presumed  to  have  remembered  the  previoas 
one,  the  notice,  though  not  in  the  same  trans- 
action, will  bind. — Marjoribanks  y.  Hovenden, 
6  I.  E.  R.  238  ;  Dr.  Rep.  temp,  Sug.  11.    (C.) 

• 

8.  In  order  to  set  aside  a  conveyance  from 
a  principal  to  his  agent,  it  need  not  be  proved 
that  the  property  was  sold  at  an  under-value. 
Though  an  agent  may  buy  from  his  principtiT 
he  mu8t  fully  disclose  all  the  knowledge  which 
he  possesses  respecting  the  property.  If  there 
be  any  underhand  dealing — e.  g.y  a  purchase  in 
another's  name — however  good  the  price,  or 
fair  the  transaction  in  other  respects,  it  is 
not  valid  in  a  Court  of  Equity. — Murphy  \. 
0*Shea,  8  I.  E.  R.  329;  2  Jon.  &  L.  422.    (C) 
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1.  An  agent,  with  anthorltj  to  receive 
rents,  wrote  to  his  principal  immediately  be- 
fore the  expiration  of  a  lease,  stating  the 
acreable  rent  which  he  thought  would  be  ob- 
tained for  the  estate ;  and  desiring  the  prin- 
cipal to  send  him  a  power  of  attorney  to  let 
it.  The  principal,  in  his  answer,  did  not  ob- 
ject to  the  agent's  letting,  and  stated  that  he 
would  **  send  the  power  of  attorney  to  follow 
this,**  as  soon  as  he  could  get  it.  There  were 
subsequent  acts  of  recognition,  though  they 
were  afterwards  retracted.  Held,  a  sufficient 
authority  to  let  the  estate. — Dyas  v.  Cruise^  8 
I.  E.  R.  408  ;  2  Jon.  &  L,  460.    (C.) 

2.  A  cause  petition  was  filed  to  recover 
rent  under  a  lease.  The  tenant  had  died,  and 
appointed  A.,  B.,  and  C.  executors.  A.,  one 
of  the  respondents,  alone  proved  the  will,  and 
then  assigned  to  X.,  who  assigned  to  a  pauper. 
The  petition  sought  to  make  the  assets  of  the 
testator  liable  for  the  rent.  A.  resided  abroad ; 
B.  was  his  father,  a  solicitor,,  residing  within 
the  jurisdiction  of  the  Court,  and  a  legatee 
nnder  the  will.  W.,  another  son  of  B.,  was 
also  a  solicitor,  lived  in  the  same  house  with 
him,  and  prepared  that  assignment  Agency 
to  A.  was  denied  both  by  B.  and  W.,  the  latter 
saying  that  in  preparing  the  assignment  he 
acted  only  for  X.,  and  not  for  A.  Held,  that 
the  circumstances  implied  agency  to  A.  in  B. 
and  W. ;  and  service  of  notice  of  the  cause 
petition  on  B.  and  W.  was  directed  to  be 
deemed  good  service  on  A. —  Westby  v.  Ford^ 
6  I.  Jur.  166.    (R.) 

8.  Semble — ^The  rule,  that  directors  are  not 
a  company's  agents  to  commit  a  fraud,  cannot 
apply  to  a  case  in  which  the  f^aud  relates  to 
a  matter  which  is  of  the  essence  of  th'e  con- 
tract, and  a  part  of  it. — Ex  parte  Ginger^  2  I. 
Jur.  N.  S.  221.    CC.) 

4.  H.,  solicitor  and  land  agent  of  S.,  died 
in  1851.  In  1854,  E.,  solicitor  for  the  adminis- 
tratrix of  H.,  furnished  S.  with  a  bill  of  cof?ts 
for  work  done  by  H.  for  S.,  who  died  in  1855. 
In  1862,  B.,  solicitor  for  the  petitioners,  exe- 
cutors of  S.,  wrote  that  the  executors  had 
handed  him  the  costs  and  account  on  foot  of 
rents  which  had  been  furnished;  that  the 
amount,  save  a  small  sum  of  costs,  was  already 
barred  by  the  Statute  of  Limitations  at  the 
time  when  the  bill  was  furnished  to  S. ;  but — 
continued  B. — "the  instructions  I  have  re- 
ceived were  to  look  at  the  matter  fairly,  and 
if  anything  appeared  due,  to  settle  it,  notwith- 
standing Mrs.  H.  not  being  legally  entitled  to 
recover.  I  have  accordingly  done  so ;  and, 
without  entering  into  any  particulars  of  the 
costs,  but  merely  looking  at  the  matter  of  the 
rents,  it  seems  to  me  that  Mrs.  H.  is  indebted 
to  Mr.  S.*s  executors."  The  writer  then  made 
a  claim  respecting  the  rents  of  another  pro- 
perty alleged  to  have  been  lost  by  default  of 
H.,  and  concluded : — "  Therefore,  the  execu- 
tors are  not  in  any  way  called  on  to  pay, 
unless  you  can  within  a  week  show  me,  in  any 
reasonable  way,  that  Mr.  H.  did  not  act  as 
Mr.  S.*s  agent  over  these  properties,  or  that 
he  used  due  diligence  to  collect  the  rents." 


In  a  suit  to  administer  the  assets,  the  Mas- 
ter found  that  H.  had  not  been  agent  over 
the  latter  property.  Hdd,  that  the  letter 
contained  a  sufficient  acknowledgment  to  save 
the  bar  of  the  Statute  of  Limitations. 

An  agent's  written  acknowledgment,  made 
after  the  passing  of  the  Mercantile  Law 
Amendment  Act,  19  &  20  Vic,  c.  97,  suffices 
to  save  from  the  bar  of  the  Statute  of  Limita- 
tions a  debt  contracted  before  the  Act  passed. 
—Lelcaid  V.  Murphy,  16  I.  C.  R.  500.    (R) 


n.  Agent's  Duties  and  Liabilities. 

6.  A  principal,  V.,  agreed  to  sell  part  of 
his  estate  to  his  agent,  X.;  but,  when  he  made 
the  agreement,  was  unaware  that  that  part 
included  the  only  turf  bog  on  the  estate. 
There  was  not  any  concealment,  nor  appa- 
rently any  knowledge  by  X.  of  this  circum- 
stance, v.,  by  will,  named  X.  a  trustee  for 
sale.  X.  accordingly  assisted  his  co- trustees, 
and  did  not  insist  on  performance  of  the 
agreement  until  after  the  lapse  of  nearly  a 
year  from  V.'s  death,  nor  until  after  the 
estate  had  been  advertised  for  sale.  Held, 
that  V.*s  ignorance  touching  the  turf  bog 
afforded  sufficient  ground  for  refusing  to 
enforce  specific  performance ;  and  that  X.'s 
conduct  after  V.*s  death  amounted  to  a  virtual 
abandonment  of  the  agreement. — Chambers  v. 
Betty,  Beat.  Rep.  488.    (C.)      - 

6.  Alandlord's  agent  procured  from  a  tenant 
a  conveyance  of  his  farm  under  suspicious 
circumstances.  The  Court,  not  being  satisfied 
with  the  evidence,  after  a  lapse  of  five  years, 
directed  an  issue  to  enquire  whether  the  deed 
had  been  obtained  by  fraud,  duress,  or  undue 
influence  ?—5witA  v.  Ward,  H.  &  J.  705. 
(E.E.) 

7.  The  decree  in  De  Montmorency  v.  Deve- 
reux,  1  Dr.  &  Wal.  119,  affirmed,  without  costs, 
by  the  House  of  Lords,  on  appeal. 

Where  dealings  between  a  solicitor  and 
client,  or  principal  and  agent,  are,  in  their 
inception,  voidable  in  a  Court  of  Equity,  but 
have  been  saved  from  impeachment  by  reason 
of  the  client  or  principal  having  done  acts 
confirmatory  of  them,  the  solicitor  or  agent 
will  not  be  entitled  to  the  costs  of  a  suit 
instituted  by  the  client  or  principal  to  im- 
peach those  dealings,  but  In  which  the  bill 
has  been  dismissed. — De  Montmorency  v.  Deve- 
reux,  2  Dr.  &  Wal.  410.— [5ce  7  CI.  &  Fin. 
188.] 

8.  A  lease  obtained  by  an  agent  from  his 
principal,  who  was  strict  tenant  for  life,  with 
a  limited  power  of  leasing,  at  an  under-value, 
and  for  a  term  longer  than  the  power  of  the 
tenant  for  life  authorised  him  to  grant. — Held^ 
fraudulent  and  void  as  against  the  successor 
of  the  grantor. — Ker  v.  Lord  Dungannon^  1  Dr. 
&  War.  541 ;  1  Con.  &  L.  335;  4  L  E.  R.  344. 

9.  An  aeent  may  take  a  lease  from  his 
principal;  but  must  be  always  prepared  to 
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prove  that  full  information  had  been  imparted 
to  the  principal,  and  that  the  contract  had 
been  entered  into  in  perfect  pood  faith. — 
Molony  v.  Kernan,  2  Dr.  &  War.  31.     (C.) 


III.  Agent's  Powers  and  Incapacities. 

1.  The  appellant  had  for  a  long  time  acted 
as  the  counsel  and  lepal  adviser  of  A.,  and, 
daring  that  employment,  acquired  an  intimate 
knowledge  of  A.'s  property  and  liabilities,  and 
had  acted  for  him  in  compromising  securities. 
Hel(L  that  a  purchase  by  the  appellant  of  those 
securities,  after  the  relation  of  client  and 
counsel  had  ceased  to  subsist,  made  without 
notice  to  A.,  and  at  a  price  less  than  their 
nominal  amount,  whilst  the  compromise  was 
pending  and  feasible,  was  a  trust  for  A.;  and 
that  the  appellant  was  entitled  only  to  the 
sum  actually  paid  by  him,  with  customary 
interest.— C«r/€r  v.  Palmer,  8  CI.  &  F.  657.— 
\See.  1  I.  E.  R.  289 ;  1  Dr.  &  Wal.  22.    (C.)] 

2.  If  it  appears  that,  in  a  transaction  be- 
tween principal  and  agent,  there  has  been 
nnderhand  dealing  by  the  agent — c.  ^.,  that 
he  has  bought  the  principal's  estate,  in  the 
name  of  another  person,  for  himself,  however 
fair  the  transaction  may  be  otherwise — and  no 
matter  how  good  the  price  was,  the  purchase 
is  invalid  in  equity. 

To  set  asid^  a  sale  from  a  principal  to  his 
agent,  it  need  not  be  proved  that  it  was  made 
at  an  nnder-valne.  An  agent  may  buy  from 
his  principal,  provided  that  the  agent  deals 
with  him  at  arm's  length,  and  after  a  full 
disclosure  of  all  his  knowledge  respecting  the 
property.— 3/u;7)Ay  v.  O'Shea,  8  I.  E.  R.  329 ; 
2  Jon.  &  L.  422.     (C.) 

8.  A  Joint-stock  Banking  Company  held 
bound  by  a  deed  for  the  benefit  of  creditors, 
from  the  conduct  of  their  public  officer  and 
others  in  assenting  to  it,  though  neither  the 
company  nor  directors  had  given  any  autho- 
rity to  execute  it,  and  the  arrangement  was 
an  improvident  one  for  them. 

Senible — The  rule  requiring  an  authority 
under  seal  from  a  partner  to  execute  deeds 
does  not  apply  to  such  a  case. 

A  creditor's  deed  provided  that  if  the  as- 
signment made  thereoy  should  for  any  reason 
become  inoperative,  or  any  of  the  property 
thereby  conveyed,  or  intended  so  to  be,  should 
not  have  been  effectually  assigned  thereby, 
the  parties  might  abandon  it.  The  deed  was 
an  act  of  bankruptcy,  under  the  6  W.  4,  c.  14, 
s.  20.  No  notice  was  given,  as  required  by 
that  section ;  and  an  attempted  sale  in  exe- 
cution of  the  trusts  failed,  from  inability  of 
the  trustees  to  make  out  title.  Held,  that 
it  could  not  be  avoided  under  the  proviso, 
which  contemplated  an  act  by  some  stranger 
thereafter,  and  not  a  defect  inherent  in  the 
deed  itself.— Dudgeon  r.  O^CotmeU,  12  I.  E.  R. 
666.    (C.) 

4.  A  land-agent  has  not  authority  to  enter 
into  contracts  for  leases.  Entering  into  pos- 
session under  a  contract  for  a  lease  is  a  part 


performance;  but  the  Court  will  not  decree 
a  specific  performance,  unless  the  terms  of 
tlie  contract  are  clearly  proved.  A  tenant 
paid  a  fine,  and  entered  into  possession,  but 
did  not  for  thirteen  years  claim  a  performance 
of  the  contract  for  a  lease,  nor  until  after 
the  death  of  the  agent  with  whom  the  con- 
tract was  said  to  have  been  made.  During 
part  of  the  time  he  paid  an  increased  rent. 
There  was  evidence  that  the  contract  was 
for  a  tenancy  from  year  to  year.  The  Court 
refused  a  specific  performance. —  Mortal  v. 
Lyons,  8  I.  C.  R.  112.    (R.) 


iv.    accottnts     between    principal    akd 
Agent:  Allowances  to  Agent. 

5.  An  account  against  a  land  agent,  for  27 
years  preceding  the  filing  of  the  bill,  decreed  ; 
but  refused  respecting  gratuties  which  he  had, 
with  his  principal's  knowledge,  received  from 
the  tenants,  though  the  gratuities  were  charged 
to  have  been  extortionate  ;  the  principal  not 
having  lost  by  their  exorbitant  nature,  except 
so  far  as  they  had  been  taken  as  fines.  — 
Palmer  v.  Browney  Beat.  Rep.  540.    (C.) 

6.  An  agent  had  for  several  years  stated 
accounts  with  his  principals.  In  them  he  was 
not  charged  with  interest  on  the  balances  in 
his  bands,  but  in  the  last  account  settled  pre- 
vious  to  his  dischai^e  was  debited  with  inter- 
est on  several  hali-yearly  balances.  On  his 
discharge  he  furnished  an  account  not  charg- 
ing himself  with  interest ;  but  on  a  bill  filed 
to  enforce  payment  of  the  balance  then  due, 
interest  was  given  on  it. — Bateman  v.  M'EUi- 
gott,  7  I.  E.  R.  471.     (C.) 

7.  In  a  suit  by  a  principal  against  his  agent, 
for  an  account,  a  sum  admitted  by  answer  to 
be  due  will  be  ordered  to  be  paid  into  Court. 
—Blake  v.  Comins,  1  I.  Jur.  330.    (R) 

8.  A.,  entitled  to  a  life  estate  in  lands, 
remainder  to  his  wife  B.  for  life ;  C,  entitled 
to  an  annuity ;  and  D.,  having  a  judgment 
against  A.,  and  a  policy  of  insurance  ;  A.,  B^ 
C,  and  D.,  in  consideration  of  £350,  advanced 
to  A.,  conveyed  to  E.  the  lands,  annuity,  and 
policy  of  insurance  respectively,  subject  to  re- 
demption. It  was  provided  that  A.  should 
become  tenant  to  E.  of  these  lands,  at  a  yearly 
rent,  in  case  of  non-payment  of  the  interest 
and  premiums  on  the  policy ;  and  A.,  B.,  and 
C.  appointed  F.  irrevocably  their  attorney, 
to  receive  the  rents  of  the  mortgaged  pre- 
mises and  the  annuity,  to  pay  (after  receiver's 
fees  and  outgoings)  the  interest  and  pre- 
miums on  the  policy ;  and  to  invest,  out  of 
the  annuity,  a  sum  to  form  a  fund  to  pay 
the  principal,  and  to  pay  the  balance  of  the 
annuity  to  C.  and  of  the  rents  to  A.  The 
sums  secured  by  the  judgment  and  policy  of 
insurance,  when  they  should  be  paid,  aiter 
deducting  the  £350  and  interest,  were  to  be 
applied  by  E.  to  pay  D.  any  demand  due  to 
her  by  A.,  and  the  balance  to  A.  It  was  pro- 
vided that  F.  should  not  act  as  receiver  until 
the  interest  or  premium  on  the  policy  should 
be  in  arrear.    F.  entered  into  receipt  of  the 
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rents  (as  he  alleged,  under  a  subsequent  power 
of  attorney  from  A.)  and  of  the  annuity,  no 
portion  of  which  he  invested  to  form  the  fund 
lor  payment  of  the  annuity ;  and  applied  the 
rents  for  the  purposes  of  A.,  and  in  paying 
the  interest  of  a  mortgage  due  to  himself,  F., 
by  the  directions  of  A. ;  and  the  annuity  in 
payment  of  the  interest  on  the  £350,  with  the 
consent  of  C,  who  had,  before  such  consent, 
taken  the  benefit  of  the  Insolvent  Act.  Udd, 
that  F.  was  not  agent  or  trustee  for  C.  as  to 
the  lands,  and  therefore  was  not  bound  to  ac- 
count to  her  assignee  for  bygone  rents. 

Sembie — B.,  being  only  a  surety,  her  life 
estate  is  not  liable,  after  the  death  of  A.,  to 
repay  the  sums  paid  out  of  the  annuity  of  C, 
for  interest  and  premiums  on  the  policy. 

Quare — Whether  F.  should  have  credit  for 
payments  out  of  the  annuity,  contrary  to  the 
directions  of  the  mortgage  deed,  made  with 
the  consent  of  C,  after  her  discharge  as  an 
insolvent  ? — McDowell  v.  Reede  and  o^erSy  14  I. 
C.  R.  192.    (B.) 

IHeld,  that  F.  was  not  bound  to  pay  the  as- 
signees the  sums  recovered  by  him  after  the 
insolvency. — M^DoweU  v.  Beede,  16  I.  C.  R. 
430.    CB.)] 

1.  A  petition  for  an  account  against  a  land 
agent,  referred  to  accounts  A.,  B.,  and  C, 
furnished  by  him ;  stated  that  C.  omitted  to 
bring  forward  a  large  portion  of  arrears  of 
rent,  shown  by  B.  to  be  due ;  charged  that 
they  were  lost  by  the  agent's  wilful  default ; 
that  C.  showed  a  large  amount  of  arrears  of 
rent  to  have  been  allowed  to  accumulate  dur- 
ing the  period  comprised  in  that  account ; 
that  the  accumulation  was  owing  to  the  wilful 
default  and  neglect  of  the  agent,  as  the  lands 
were  set  at  ^reasonable  rents ;  that  he  was 
bound  to  account  for  the  rents  which  he  had 
received,  or  which,  without  wilful  default,  he 
might  have  received,  while  he  was  ageut.  Held, 
having  regard  to  the  reference  to  the  ac- 
counts, that  the  pleading  warranted  a  decree 
eliciting  a  reference  whether  any  part  of  the 
arrears  bad  been  lost  by  the  wilful  default  of 
the  agent. 

A  principal  wrote  to  his  agent — "I  pity 

Eoor  J.  B.;  I  will  leave  the  matter  in  your 
ands,  to  do  what  yon  think  fit  and  fair, 
knowing,  as  yon  do,  the  state  of  both  of  us, 
and  of  our  unfortunate  country.  If  possible, 
accede  to  this  request,  for  he  has  been  a  good 
tenant  hitherto.'^  Held,  that  the  letter  did 
not  authorise  the  remission  of  an  arrear  of 
rent  due  by  the  tenant. — Penne/ather  v.  Bolton, 
14  I.  C.  B.  234 ;  8  I.  Jur.  N.  S.  45.  (B.>— 
[Varied  :  14  I.  C.  R  835  ;  8  I.  Jur.  N.  S.  221. 
(C.A.) 

V.  Effect  of  Bankruptcy  or  Insolvenct 
OF  THE  Principal,  or  of  the  Agent,  or 
OF    A   Factor:    of    their   respective 

LlENB  OF  CONSIONMENTS. 

2.  A.  and  B.,  partners,  being  indebted  to  C. 
and  D.,  the  ptis.,  A.  by  letter,  proposed  to 
assign  a  claim  which  A.  and  B.  had  upon  P.'s 
estate,  then  the  subject  of  a  Chancery  suit. 
Properties  of  P.,  sold  under  a  decree,  were 


bought  by  A.  in  his  own  name;  but,  as  he 
alleged  in  letters  to  C,  really  in  trust  for  C. 
and  D.  Shortly  afterwards,  A.,  having  com- 
mitted an  act  of  bankruptcy,  executed  deeds 
declaring  that  he  held  in  trust  for  C.  and  D. 
His  assignee  having  obtained  a  judgment  in 
ejectment  against  part  of  the  premises,  a  bill 
was  filed  praying  that  he  should  be  restrained 
from  executing  his  habere;  that  he  should  be 
declared  a  trustee  for  ptfs.  respecting  all  the 
premises ;  and  that  he  should  oe  directed  to 
convey  to  them.  Ueld,  that,  though  there  was 
not  express  proof  of  B.*s  concurrence,  A.  was 
authorised  in  all  that  he  had  done ;  that  the 
trust  was  clearly  established;  and  that  ptfs. 
were  entitled  to  the  conveyance  sought. — 
Johnson  v.  Perrin,  Hayes,  322.    (E.E.) 


VI.  Notice  to  Agent  :   when  it  binds  the 

Principal. 

8.  Notice  of  a  prior  unregistered  deed  of 
annuity  to  the  solicitor  of  a  mortgagee,  whose 
mortgage  is  registered,  is  notice  to  the  mortga- 
gee so  as  to  preclude  him  from  relying  upon  the 
provisions  of  the  Registry  Acts  as  against  the 
prior  unregistered  annuitant. — Nixon  v.  Hamil- 
ton, 1  I.  E.  R.  46  ;  2  Dr.  &  Wal.  864.    (C.) 

PRINCIPAL  AND  SURETY. 

ISee  Bankruptcy,  Xm — Frauds,  Statute 
OF,  IV — Indemnity. 

I.  Generally,  and  of  Contribution  be- 
tween Co-sureties. 
II.  Liabilities  of  Surety. 
III.  Surety's  Rights  in  Bankruptcy,  and 

GENERALLY,'   AGAINST     HIS    PRINCIPAL 

AND  HIS  Principal's  Estate. 
lY.  Surety,  how  discharged. 


I.  Principal  and  Surety  generally: 
Contribution  between  Co-sureties. 

4.  A  surety  by  recognizance,  who  pays  the 
whole  amount  into  Court,  when  pressed  with 
Crown  process,  is  entitled  to  use  the  Crown 
securities,  in  order  to  levy  a  moiety  from  his 
co-surety,  provided  that  he  shares  with  his 
co-surety  the  benefit  of  any  counter  security 
which  he  may  have  taken  from  the  principal. 
Latouche  v.  Pallas,  Hayes,  460.    (E.E.) 

5.  A  motion  by  sureties  of  a  tenant  under 
the  Court  to  reduce  the  rent  was  granted 
under  the  circumstances,  with  the  receiver's 
consent,  and  the  consent  of  the  interested 
parties,  upon  the  terms  of  all  arrears  due  being 
paid.—irA'roy  v.  ME.,  S.  &  Sc.  699.    (R.) 

6.  An  application,  on  behalf  of  the  sureties 
of  a  tenant  under  the  Court,  for  liberty  to 
surrender  the  lands  because  the  tenant  was  in 
insolvent  circumstances,  and  the  lands  had 
fallen  in  value,  was  refused,  with  costs. — 
Hone  V.  Lord  Lan^ord,  Dr.  Rep.  temp.  Sugden, 
328.    (C.) 

7.  Joint  judgment  against  A.,  B.,  and  C* 
A.  was  the  principal,  B.  and  C.  were  sureties. 
A.  dies ;  judgment  revived  against  B.  and  C. 
C.  was  heir-at-law  of  A.,  but  the  revival  was 
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againit  hfm  as  one  of  the  turrlring  connzon 
and  not  as  heir.  The  Court  appointed  a 
recelrer,  on  petition,  orer  the  lands  which  had 
come  to  C.  bj  gvan  descent  from  A^  the 
principal  debtor. 

Semble  —  As  a  general  mle,  when  there  is  a 
joint  judgment,  and,  all  the  conusors  being 
principal  debtors,  one  of  them  dieti,  the  Court 
will  not  appoint  a  receiver  orer  ttie  lands  of 
the  surviving  conusors  alone.  The  judgment 
ought  to  be  revived  against  the  surviving 
conusors,  and  the  heir  and  terre-tenants  of  the 
deceased  conusor ;  and  the  Court  should  ap- 
point a  receiver  over  the  lands  of  the  heir  and 
terre-tenants  of  the  deceased  conusor  as  well 
as  orer  the  lands  of  the  survivors,  in  order  to 
enforce  contribution. 

An  arrest  under  a  ca.  m.^  and  a  discharge  un- 
der the  Insolvent  Act,  is  not  cause  against  the 
appointment  of  a  receiver  on  the  judgment. — 
Mercer  v.  M'Kee,  11  I.  E.  R.  322.     (K.) 

1.  A.  and  B.  became  sureties  for  C,  and 
were  sued  for  his  default.  A.  procured  the 
amount  sued  for,  on  the  security  of  a  mort- 
gage from  A.,  and  a  judgment  against  B. 
The  mortgage  was  paid  bj  A.,  who  obtained 
an  assignment  of  the  judgment ;  registered  it 
as  a  mortgage  against  lands  of  B. ;  and  tiled 
a  petition  for  foreclosure  and  sale.  B.,  by 
bis  discharge,  set  up  a  defeuce  that  he  be- 
came surety  on  the  promise  and  undertaking 
of  A.,  that  he  would  indemnify  him  from  all 
loss.  Ileid,  that  parol  evidence  was  admissi- 
ble to  prove  the  contract  to  indemnify,  as  it 
was  to  rebut  the  equity  on  which  the  petition 
was  founded. 

Semble—^nch  a  contract  of  indemnity  is 
not  within  the  Statute  of  Frauds,  and  need 
not  be  in  writing.  Ueid,  that  the  defence 
might  be  relied  on  without  filing  a  cross  peti- 
tion.—/?«e  V.  R.,  6  I.  C.  R.  490.    (B.) 

2.  A.  became  surety  for  B.,  to  secure  his 
due  performance  of  his  duty  as  a  county  cess 
collector.  B.  and  C,  by  deed,  covenanted  to 
indemnify  A.  against  any  loss  he  might  sus- 
tain, as  such  surety.  B.  was  snspendea  by  the 
Grand  Jury  for  a  deficiency  in  bis  account. 
A.  handed  him  the  sum  required  to  make  up 
his  deficiency ;  and  so  prevented  htm  from 
being  declared  a  public  defaulter.  Held,  that 
this  was  not  a  payment  constructively  equi- 
yalent  to  a  payment  in  the  character  of  a 
surety,  so  as  to  affect  C,  who  got  no  notice  of 
the  transaction,  there  being  an  arrangement 
between  A.  and  B.  that  the  money  so  paid 
was  to  bear  interest  at  £6  per  cent. — Caroiin 
y.  SUwart,  4  I.  Jur.  N.  6.  165.    (C.) 


II.  Liabilities  of  Scrett. 

8.  The  Court,  after  dismissal  of  the  bill, 
has  jurisdiction  to  order  that  a  recognizance, 
given  bv  the  ptf.  and  his  sureties,  to  abide 
such  order  as  the  Court  might  make  touching 
the  mesne  rates  of  the  lands,  shall  be  put  in 
suit  against  the  sureties.— Cos^e^  v.  Hunt^  2 
Jon.  784.    (E.E.) 


4.  A  petition  by  a  solrent  torety  of  an  in- 
solvent tenant,  to  surrender,  or  reduce  the 
rents  of  premises  of  which  the  value  hsd 
greatly  diminished  since  the  lease  was  made, 
was  dismissed,  with  costa. 

SembU — ^The  general  principle,  by  which  a 
surety  is  supposed  to  be  regarded  more  favour- 
ably than  his  principal  by  Courts  of  Equity, 
is  erroneous. — In  re  O^NeUU  Minors^  S.  4  &c. 
686.    (B.) 

5.  A  receiver's  sureties  are  liable  under 
their  recognizance  for  the  costs  of  an  attacli- 
ment  against  the  receiver  for  not  pa-^sing  his 
account,  and  for  all  costs  incurred  in  dis- 
charging him,  and  appointing  a  new  receiver. 
—MaunseU  v.  E^an,  9  I.  K  R.  283 ;  8  Jon.  ft 
L.  261.     (C.) 

6.  A.  was  seized  in  fee  of  the  S.  esUte; 
the  D.  estate  was  settled  to  such  uses  as  A 
and  B.  should  jointly  appoint ;  in  default  of 
appointment,  to  A.  for  life,  remainder  to  B. 
in  fee.  A.  subsequently  charged  his  life 
estate  in  D.  with  an  annuity  of  £1000 in  favour 
of  B.  There  were  incumbrancers  upon  S.  A 
borrowed  £20,000  upon  a  mortgage  of  D.  and 
S.,  to  which  B.  and  the  incumbrancers  on  S. 
were  parties.  By  that  deed,  A.  and  B.  con- 
veyed all  the  lands  to  the  mortgagee.  The 
proviso  for  redemption  was  to  the  effect  that, 
upon  re-payment,  the  lands  should  be  re-con- 
veyed to  A*,  in  fee.  Testatum,  that  B.  and  the 
Incumbrancers  on  S.,  gave  priority  to  the 
mortgage  over  their  respective  charges.  A 
subsequently  borrowed  £17,000;  upon  which 
occasion,  by  a  mortgage  of  all  the  lands  for 
£37,000,  to  which  B.  and  the  incumbrancers 
on  S.  were  parties,  A.  and  B.  conveyed  all 
the  lands  to  the  mortgagee,  subject  to  a  pro- 
viso for  redemption,  to  the  effect  that,  upon 
re-payment,  the  lands  should  be  re-conveyed 
to  A.  and  B.  in  fee.  Testatum,  that  A.  and 
the  other  incumbrancers  agreed  to  give 
priority  to  the  mortgage  over  their  respective 
charges. 

Both  estates  having  been  sold  in  the  I.  »• 
Court,  the  mortgage  was  paid  out  of  the  joint 
produce.  B.  made  an  affidavit,  stating  that 
he  had  been  induced  by  A.,  and  joined  in  the 
mortgage,  upon  the  representation  that  the 
money  would  be  applied  to  pay  A.'s  (hl« 
father's)  debts ;  that  his  (B.'s)  interest  in  D. 
would  only  stand  as  a  collateral  security; 
and  that  he  had  received  only  a  nominal  con- 
sideration, and  was  in  no  way  privy  to  any 
arrangement  with  the  mortgagees.  The  price 
having  proved  insufficient  to  pay  all  the  in- 
cumbrances, the  I.  E.  Court  decided  that  the 
mortgage  should  be  deemed  to  have  been 
paid  out  of  the  price  of  D.,  before  recourse 
was  had  to  the  proceeds  of  S.  Held,  reversing 
that  decision,  that  B.  was  a  surety  only,  •* 
between  himself  and  A.,  and  that  the  incam- 
cumbrancers  on  S.  were  not  entitled  to  in- 
demnity out  of  B.*s  interest  in  D. — In  re  KtHj/t 
6  I.  C.  R.  894 ;  2  I.  Jur.  N.  S.  463.    (C  JL.) 

7.  A.  was  trustee  of  a  settlement,  part  of 
the  trust  fund  being  secured  by  a  bond.  B.t 
executor  of  the  obligor,  with  the  assent  of  A.* 
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lent  the  som  secured  by  the  bond,  and  all  the 
assets  of  his  testator,  on  mortgage  of  an 
estate,  which,  in  consequence  of  the  deprecia- 
tion of  property  at  the  time,  was  sold  in  the 
L  £.  Court  for  a  sum  insufficient  to  reach  the 
mortgage.  In  a  suit  by  the  c  q.  t.  of  the  set- 
tlement and  the  legatees  of  the  testator,  A. 
and  b.  were  ordered  to  bring  into  Court  the 
amount  secured  by  the  bond,  in  equal  shares ; 
and  B.  was  ordered  to  bring  In  the  remainder 
of  the  assets,  without  prejudice  to  any  pro- 
ceeding by  A.  against  B.  on  foot  of  the  bond. 
Hddj  that  A.  could  not  in  equity  recover 
from  B.  the  moiety  of  the  sum  secured  by  the 
bond,  which  he  had  paid  into  Court  under 
the  decree. — Montgomery  v.  Waring,  6  I.  C.  R. 
688.    (R.) 

m.  Si7BETT*8  Rights  in  Bakkbuptct  and 

OENERJLLLT,   AGAINST     HIS     PRINCIPAL, 

AND  HIS  Principal's  Estate. 

1.  A  surety  by  recognizance,  having  paid 
the  debt,  though  after  a  levari  issued  against 
him,  but  never  returned,  is  entitled  to  the 
benefit  of  the  recognizance,  and  to  stand  as  a 
creditor  by  matter  of  record  against  his  co- 
surety for  contribution.  —  Sauceld  v.  Abbot, 
Hayes,  576.    (E.E.) 

2.  A  surety  pays' a  debt  secured  by  separate 
judgments  against  himself  and  the  principal 
upon  their  joint  and  several  bond.  He  may, 
by  bill  in  equity,  compel  the  creditor  to  assign 
to  him  the  judgment  obtained  against  the 
principal. 

A  surety  is  entitled  to  the  benefit  of  all  the 
securities  obtained  by  the  creditor  from  the 
principal  for  the  debt. — Mara  v.  Ryan,  2  Jon. 
715.    CE.E.) 

8.  A  surety  paying  off  the  debt  is  entitled 
to  the  benefit  of  a  security  given  without  his 
knowledge  by  the  debtor  to  the  creditor,  at  a 
different  time,  to  secure  another  demand  in 
addition  to  that  for  which  he  became  surety. — 
Scott  V.  Knox,  2  Jon.  778.    (E.E.) 

4.  Upon  A.'s  appointment  as  county  trea- 
surer in  1831,  he,  together  with  B.,  C,  D.,  and 
£.,  entered  into  security  by  recognizance, 
whereby  A.  acknowledged  himself  indebted 
to  the  King  in  £7000  sterling.  By  the  same 
instrument,  B.  and  C.  acknowledged  themselves 
to  be  jointly  and  severally  indebted  in  X5000 
sterling,  and  D.  and  E.  in  £2000  sterling.  The 
condition  was  that  A.  should  duly  account 
pursuant  to  the  4  G,  4,  c.  83.  In  that  condi- 
tion the  instrument  was  described  as  **  the 
foregoing  recognizance.'*  In  1837,  A.  resigned, 
as  a  defaulter  in  upwards  of  £18,000,  of 
which  about  £4000  were  due  to  the  Crown, 
and  the  residue  to  the  county.  Held,  that 
this  recognizance  secured  the  single  sum 
of  £7000,  and  no  more  ;  that  the  sum  secured 
was  £7000  British,  though  the  4  G.  4,  c.  83, 
only  required  the  Treasurer  to  secure  £7000 
Irish  ;  and  that  A.,  upon  paying  that  sum,  was 
entitled  to  hare  the  recognizance  of  himself 
and  his  sureties  vacated;  but  that,  on  pay- 
ment of  that  sum  by  the  sureties,  they  were 


not  entitled,  as  against  the  Crown,  to  the 
benefit  of  the  recognizance  acknowledged  by 
A. 

Sureties  of  a  county  treasurer,  paying  the 
amount  of  his  recognizance,  are  not  by  reason 
thereof  entitled  to  priority  over  the  Crown, 
there  being  a  debt  aue  by  him  to  the  Crown 
beyond  the  amount  of  the  recognizance. — The 
Q.  V.  0*Callaghan,  1  I.  E.  R.  439 ;  Jon.  &  C. 
164.    (E.E.) 

5.  Testator,  as  principal,  and  his  son,  as 
surety,  they  being  successive  tenants  for 
life,  joined  in  granting  an  annuity  ;  and  gave, 
as  a  collateral  security,  a  joint  and  several 
bond  and  warrant,  conditioned  that,  if  the 
annuity  was  in  arrear,  the  annuitant  might 
issue  execution  against  the  father  during  his 
life,  and  after  his  death  against  his  son.  Both 
having  died,  the  son's  executor  paid  several 
gales  of  the  annuity.  Held,  that  he  could  re- 
cover, as  against  the  father's  assets,  only  the 
principal  sums  so  paid,  but  not  interest  upon 
them. 

A  fund  of  the  father's  having  been  originally 
assigned  to  secure  the  annuity,  which  sum  be- 
came part  of  his  assets  and  produced  interest, 
the  son's  executor  was  recouped  to  the  full 
amount  of  the  bound,  with  interest. — CcnU' 
field  y.  Maguire,  8  I.  £.  R.  164  ;  2  Jon.  &  L. 
141.    (C.) 

6.  A.,  having  obtained  from  B.  an  advance 
of  money,  mortgaged  lands,  to  secure  that 
sum.  C,  as  surety  for  A.,  conveyed  a  charge 
of  £5000  further  to  secure  the  debt.  Proviso 
for  redemption,  that  if  A.,  or  C,  or  either  of 
them,  should,  on  a  day  therein  named,  repay 
B.  that  sum,  B.  would  re-convey  the  lands 
and  charges  on  the  uses  on  which  they  had 
been  held  before  the  execution  of  the  deed. 
The  period  of  redemption  having  elapsed,  the 
debt  was  paid  out  of  C.'s  charges,  jield,  that 
notwithstanding  the  form  of  that  proviso,  C. 
was  entitled  to  the  benefit  of  B.'s  securities 
against  A.'s  lands.— 3i*iVea/e  v.  Reed,  7 1.  C.  R. 
251.    (C.) 

7.  V.  becomes  security  for  payment  of  a 
composition  by  an  arranging  trader.  When 
two  instalments  have  been  paid,  the  case  is 
turned  into  bankruptcy.  The  creditors  prove 
against  the  principal's  estate  for  their  first 
bills,  giving  credit  for  the  instalments.  V. 
then  becomes  bankrupt.  The  creditors,  hav- 
ing elected,  will  not  be  allowed  to  prove  on 
his  estate  for  two  sets  of  unpaid  bills.  —  Re 
Sheehan  ^Feehani  Estate,  9  I.  Jur.  N.  S.  198. 
(B.) 

8.  A  surety  in  a  bond  for  S.  paid  the  obli- 
gee £108  five  days  after  S.  had  been  adjudi- 
cated a  bankrupt.  The  surety  owed  S.  £99> 
as  the  price  of  fixtures,  &c.,  left  by  S.  in  a 
house  which  he  was  giving  up  to  the  surety^ 
The  Judge  of  the  Bankrupt  Court  disallowed 
the  surety's  claim  to  set  off  the  £99,  apd  prove 
for  the  balance.  Upon  appeal,  hdd,  that  the 
surety  was  entitled,  under  the  20  &  21  Fic, 
c.  10,  s.  258,  to  set  off  and  prove  as  he  claimed. 
—In  re  Steele,  6  I.  Jur.  N.  S.  274.    (C.A.) 
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IV.    SCTBETT  :   HOW  DiBCHABOED. 

1.  In  the  case  of  principal  and  sureties, 
circumstances  may  exist  wliich  will  prcTcnt 
the  principal's  payment  of  the  entire  sum 
operating  as  a  discharge  of  the  sureties. — In 
re  aCallaghan,  I  I.  E.  R.  448,  n.     (R.) 

2.  By  deed,  executed  in  consideration  of 
£9000,  purported  to  be  paid  to  L.  and  H. 
by  D.  and  J.  L.  granted  them  an  annuity 
charged  on  his  estate,  for  three  lives,  and 
further  secured  by  the  joint  and  several  bond 
and  warrant  of  attorney  of  L.  and  II.,  but 
with  a  stipulation  that  execution  should  not 
be  issued  on  the  judgment  until  the  annuity 
should  be  forty  days  in  arrear.  The  deed 
contained  covenants  for  title  and  further  as- 
surance by  L.,  and  a  covenant  to  pay  the 
annuity  by  L.  and  H.  On  the  construction 
of  this  deed — //e/</,  that  U.  was  merely  a 
surety ;  it  having  been  proved  that  the  £9000 
were  raised  for  L.*8  use,  and  therefore  that  a 
subsequent  alteration  in  the  contract  reducing 
the  rate  of  the  annuity  from  £20  to  £U  per 
cent,  on  the  loan  of  a  further  £1000,  without 
H.'s  knowledge,  discharged  him  from  his  lia- 
bility as  surety. — Eyre  v.  HoUier,  L.  &  G.,  temp. 
Plunket,  250.  (C.)— [Revd.:  2  Dr.  &  War.  590 ; 
9  CI.  &  F.  1.] 

3.  A  creditor,  having  the  security  by  bond 
of  a  third  person,  for  the  due  accounting  of  an 
agent,  settled  accounts  with  that  agent,  and 
took  from  him  a  bond  for  the  balance  due, 
and  bills  at  different  dates  for  the  amount  of 
the  bond  and  interest  thereon,  until  the  last 
bill  should  fall  due.  At  the  same  time,  he 
stipulated  that  he  should  be  at  liberty  to  pro- 
ceed, at  any  moment,  on  the  original  security. 
Held,  that  this  did  not  discharge  the  surety. — 
Lindsay  v.  Lord  Downes,  2  I.  E.  R.  307.     (C.) 

4.  By  the  will  of  a  testator,  who  died  in 
1815,  his  real  estates  were  charged  with  his 
debts  as  far  as  his  personal  assets  should  be 
insufficient.  A  creditor  brought  actions  against 
his  executrix,  who  gave  pleas  of  confession, 
but  then  tiled  a  bill  against  the  creditor.  The 
amount  of  the  demand  was  ascertained  by 
the  Master's  report.  The  executrix  having 
no  assets  to  meet  the  demands,  P.  advanced 
the  money;  and  a  deed  was  executed,  by 
which  the  demands  were  assigned  to  P.;  and 
the  executrix  covenanted  that  whichever  of 
the  sons  who  were  entitled  to  the  real  estate 
should  first  come  of  age  would  execute  a 
mortgage  to  P.  To  secure  the  advance,  she 
covenanted  to  insure  her  life  for  the  amount, 
and  assigned  her  jointure  to  secure  the  regular 
payment  of  the  premiums.  P.  covenanted  on 
payment  to  re-assign  to  her.  The  insurance 
was  not  kept  up,  nor  the  mortgage  executed. 
A  suit  was  instituted  b^  P.  to  raise  the  demand 
oat  of  the  realty.  Ueld^  that  it  could  not  be 
resisted  on  the  ground  that  this  was  a  mode 
of  realising  assets,  and  released  the  realty,  by 
eiring  time  to  the  personalty,  the  primary 
fund,  or  was  the  acceptance  of  a  security 
which  was  suffered  to  be  lost. 

That  the  pleas  of  confession   and  report 


were  not  an  admission  of  assets  by  the  ex- 
ecutrix. 

That  the  demand  need  not  be  proved  de 
novo  against  the  devisees  of  the  realty. — Pur- 
cell  V.  Blennerhassett,  9  I.  £.  B.  103  ;  3  Jon.  &L. 
24.     (C.) 

5.  A  tenant's  recognizance  was  executed 
at  the  same  time  as  his  lease,  but  was  not 
enrolled  until  four  years  later.  In  the  mean- 
time he  became  insolvent,  and  incumbered 
his  property.  JItid,  that  the  neglect  to  enrol 
the  recognizance,  when  the  lease  was  execu- 
ted, had  not  discharged  the  surety. 

Qua  re — Whose  duty  is  it  to  enrol  the  re- 
cognizance ? — Jephson  v.  MaunselL,  10  I.  E.  R. 
38,  132.     (^R.) 

PRINTS. 
See  CoPTBiOHT,  V. 

PRIORITY. 

—  Of  Deeds.     See  Deeds,  XIL 

—  Of  Process.     See.  Priority  of  Securttt,  I. 

—  Among  Legatees.     See  Legacy,  VIII. 

—  Of  Suit.     S^  Lis   Pendens  —  Practice, 

Priority  of  Suit. 

PRIORITY  OF  SECURITIES. 

See.  Mortgage,  VI. 

I.  Between  Different  Securities,  and  the 
Processes  of  Courts,  generally. 

n.  How  Lost  and  Acquired. 

1.  Generally. 

2.  By  Tacking  Securities. 

3.  By  Efpiitable  Lien. 

4.  By  x^otice,  and  the  Want  of. 

5.  Under  the  Registry  Acts. 


I.  Prioritt  or  Securities  between  them- 
selves, AND  Processes  of  Courts,  ge- 
nerally. 

6.  P.  mortgaged  X.  and  Y.  As  a  collateral 
security  P.'s  sons  assigned  their  estate  in  N. 
Afterwards  P.  sold  X.  to  the  deft.,  and  cove- 
nanted against  incumbrances.  The  mortgagee 
purported  to  be  a  party  to,  but  never  executed 
thin  conveyance.  P.*s  sons  joined  in  a  bond  to 
indemnify  the  deft,  against  all  incumbrances. 

In  1805  the  mortgagee  filed  a  bill  to  fore- 
close against  P.,  his  sons,  and  the  purchaser. 
In  1806  the  sons  equitably  mortgaged  N.  to 
the  ptf.,  who  took  without  notice  of  the  pur- 
chaser's claim.  BeJd,  that  the  transaction  at 
the  purchase  gave  the  purchaser  a  right,  as 
against  the  sons,  to  have  N.  applied  to  pay 
the  mortgagee  before  X.  could  be  so  applied ; 
and  that,  as  the  equitable  mortgage  was  made 
to  the  ptf.,  pending  a  suit  in  which  that  right 
would  be  given  effect  to,  he  took  subject  to 
the  same  liabiliW. 

Semble — But  for  the  pendency  of  the  suit, 
the  ptf.,  as  equitable  mortgagee,  would  have 
had  priority  over  the  purchaser. 

Held,  that  the  ptf.  was  entitled  to  hare  Y. 
sold,  and  to  redeem  the  mortgage  on  N. — 
Going  V.  FarrtU,  Beat.  Rep.  472.  (C.) 
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1.  An  attorney  obtained  from  a  client  a 
conreyance  of  his  real  estate  (ont  of  which  his 
wife  was  dowable),  in  trust  to  pay  himself  and 
the  client's  other  creditors  ;  and  also  to  secure 
future  advances  to  be  made  by  him  to  the 
client.  The  attorney  afterwards  became  a 
party  to  a  deed,  prepared  by  himself,  whereby 
the  client's  wife  relinquished  her  dower,  in 
consideration  of  a  jointure  to  herself,  and  a 
char^re  for  her  younger  children  on  the  lands. 
He  did  not  communicate  to  her  the  existence 
of  the  former  deed,  or  inform  ber  of  the  effect 
of  the  borrowing  clause  therein.  Held,  that 
further  advances  made  by  him  were  not  en- 
titled, by  virtue  of  the  trust-deed,  to  priority 
over  the  charge  for  the  younger  children ; 
but  that  equity  was  administered  for  their 
benefit  only. — Brown  v.  Lynck,  2  Jon.  706. 
(E.E.) 

2.  A  prior  mortgagee  institnted  in  Chan- 
cery a  foreclosure  suit,  and  obtained  a  decree 
for  a  sale.  A  puisne  mortgagee  instituted  a 
like  suit  in  the  Exchequer  (the  prior  mortga- 
gee not  being  a  party  thereto),  and  obtained 
a  receiver,  who  brought  in  by-gone  rents  of 
the  mortgaged  premises.  Htldy  that  the  puisne 
mortgagee  was  not  entitled  to  this  sum  as 
against  the  prior  mortgagee,  who  had  filed  a 
bill  in  the  Exchequer  to  attach  it. — Lismore  v. 
Chandey,  Hayes,  829.  (E.E.) 

3.  Two  judgments  for  like  penal  suras 
against  one  deft,  were  obtained  by  different 

?er8ons  on  one  day,  and  in  the  same  Court, 
'he  sum  reported  due  on  foot  of  one  of  them 
exceeded  that  reported  due  on  foot  of  the 
other.  The  fund  proved  insufficient.  Held, 
that  it  should  be  divided  between  the  creditors 
in  proportion  to  the  sums  reported  due  to 
them  respectively. —  Woods  r.  Davis,  2  Jon. 
816.  (E.E.) 

4.  B.  being  entitled  to  a  large  sum  charged 
on  land,  in  1826,  on  his  daughter's  marriage, 
covenanted  that  he  would  direct,  appoint,  and 
otherwise  assure  that  £20,000,  part  of  his  per- 
sonal estate,  should,  within  three  months  after 
his  decease,  be  transferred  to,  and  vested 
in  the  trustees  of  his  daughter's  settlement. 
In  1836,  B.,  by  will  directed  that,  in  per- 
formance of  that  covenant,  £20,000  shoula  be 
paid  to  those  trustees  out  of  the  charge ;  and, 
if  the  charge  proved  deficient,  then  ont  of  his 
residuary  personal  estate.  In  1820,  B.  had 
given  his  bond,  with  warrant,  &c.  Judgment 
had  been  entered  on  it.  Held,  that,  as  against 
the  charge,  the  trustees,  claiming  under  the 
covenant,  were  entitled  to  priority  over  the 
judgment  creditor. — Browrdow  v.  JEdrlo/Meath, 
2  I.  E.  R.  383 ;  2  Dr.  &  Wal.  674.  (C.) 

6.  If  a  creditor,  with  a  prior  incumbrance, 
buys  the  estate,  which  is  subject  to  a  puisne 
incumbrance,  he  lets  the  puisne  incumbrancer 
in,  to  the  injury  of  the  prior  incumbrance,  the 
benefit  of  which  is  completely  lost. — Garnett 
V.  Armstrong,  5  I.  E.  R.  533 ;  4  Dr.  &  War.  82 ; 
2Con.  &L.  468.  (C.) 

6.  The  puisne  mortgagee's  general  right  to 
compel  the  prior  mortgagee,  wno  has  a  second 


fund  to  resort  to,  and  the  common  fund  is  a 
deficient  one,  to  exhaust  the  second  fund 
before  he  touches  the  common  one,  exists 
when  the  mortgagor  has  become  bankrupt. 

It  is  perfectly  settled  that,  if  a  debtor  has 
given  security  to  two  persons,  and  one  of  them 
has  two  funds  to  resort  to,  and  the  other  has 
only  one  of  those  funds  as  his  security,  and 
there  is  a  deficiency  in  the  fund  which  is 
doubly  charged  to  meet  both  demands,  the 
Court  always  throws  upon  the  second  security, 
as  far  as  it  will  bear  it,  the  claim  of  the  credi- 
tor having  the  two  funds. — In  re  Cornwall,  2 
Con.  &  L.  131 ;  nom.  Baldwin  v.  Belcher,  3  Dr. 
&  War.  173 ;  6  I.  E.  R.  65.  (C.) 

7.  By  marriage  settlement  in  1820,  two  sums 
of  £2000  and  £3000,  secured  bv  the  several 
bonds  and  warrants  collateral  of  K.  and  his 
son,  were  vested  upon  trust  for  D.,  the  In- 
tended husband,  for  life,  with  ultimate  remain- 
der to  D.  absolutely,  if  there  should  not  be 
any  children  of  the  marriage.  Judgments 
were  entered  upon  the  bonds. 

In  1826,  the  trustees  transferred  to  D.  the 
bond  for  £2000,  and  the  warrant  collateral, 
but  did  not  assign  the  judgment.  A  month 
later  D.  assigned  this  bond  and  warrant  to  W. 
to  secure  £1998.  17s.  advanced  by  W.  to  D. 
W.  pledged  them  with  his  bankers,  by  whom, 
in  1833,  notice  was  for  the  first  time  given  to 
one  of  the  trustees. 

Payments  were  occasionally  made  by  D.  to 
W.,  so  that  in  1837  only  £200  remained  due  to 
W.  That  sum  being  paid  off,  W.  got  up  the 
securities  from  )iis  bankers,  and  re-assigned 
to  a  trustee  for  D.  Within  a  few  days  s^ter- 
wards  that  trustee  and  D.  assigned  the  securi- 
ties to  the  ptf.  in  the  second  cause,  in  consi- 
deration of  a  pre-existing  debt,  and  of  moneys 
then  advanced. 

In  1829,  D.  had  granted  to  the  ptf.  in  the 
first  cause  an  annuity  charged  upon  his  life 
estate.  In  and  before  1831  this  annuitant 
had  made  applications  to  K.,  and  to  K.'s 
agent,  and  the  agent  had  made  payments  to 
him  in  respect  of  the  annuity ;  and  further, 
in  1833,  a  suit  had  been  instituted  in  the 
Court  of  Exchequer,  by  this  annuitant,  to  en- 
force payment  of  the  annuity,  and  the  trus- 
tees of  the  marriage  settlement  had  been 
def  ts.  therein. 

A  question  of  priority  arose  between  the 
ptfs.  in  the  two  causes.  Held,  that  the  ptf.  in 
the  second  cause  could  not  be  regarded  as  a 
party  claiming  through  or  under  W. ;  and 
therefore  that  the  notice  given  on  W.'s  behalf 
in  1833  could  not  be  considered  as  operating 
for  the  benefit  of  that  ntf.  His  claim  was 
therefore  postponed. — McCarthy  v.  The  Earl 
of  Kingston ;  Gregory  v.  The  same,  Dr.  Rep. 
tenqt.  Sugden,  439.    (C.) 

8.  A.  having  contracted  to  purchase  an 
estate,  obtained  a  conveyance  from  the  tenant 
for  life,  in  which  the  remainderman  in  fee  did 
not  join,  in  1835.  In  M.  Term  1835,  A.  con- 
fessed a  judgment  to  W.  for  £4000.  In  Feb. 
1886,  A.  mortgaged  the  estate  to  E.  for  £5000; 
and  in  June  1886,  on  a  further  advance  of 
£2000  by  W.,  he  mortgaged  to  W.  for  £6000. 
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In  March  1837,  A.  became  banknipt.  The 
estate  was  not  of  sufficient  ralne  to  paj  both 
mortgages.  ITeld^  that  the  provisions  of  the 
126th  sec.  of  the  Banknipt  Act  did  not  apply, 
and  that  W.*s  judgment  had  priority  over  C/s 
mortgage.—  Baldwin  v.  Belcher ^  6  I.  £.  R.  424 ; 
1  Jon.  &  L.  18.     (C.) 

1.  In  a  snit  to  carry  into  execntion  the 
trusts  of  a  will,  the  receiver  was  ordered,  oat 
of  the  rents,  to  pay  H.,  a/emme  covert^  and  de- 
visee of  real  estates,  £400  annually,  for  her 
separate  use,  and  on  her  own  receipt,  by  way 
of  maintenance.  By  a  subsequent  deed, 
whereto  H.  and  her  husband  were  parties,  the 
estates,  subject  to  charges,  were  conveyed  in 
fee  to  such  uses  as  H.  should  appoint  by  deed. 
Held,  that  the  £400  a-year  was  not  a  chose  in 
action,  but  a  portion  of  H.'s  estate  in  the 
lands;  and  that  a  puisne  assignee  thereof 
could  not,  by  giving  an  earlier  notice  of  the 
assignment  to  him  to  the  trustees  in  whom 
the  estates  were  vested,  obtain  priority  over  a 
prior  assignee  who  had  not  given  notice ;  and 
that  the  memorial  of  the  first  mortgage  was  a 
sufficient  memorial  of  the  assignment  of  the 
£400  a-year.— /2ocAar(/  r.  Fulton,  7 1.  E.  R.  131 ; 
1  Jon.  &  L.  413.    (C.) 

2.  R.,  a  judgment  creditor,  having  sued  out 
%fi.fa.  in  1840,  on  which  there  was  a  return  of 
nuUa  bona  (the  debtor's  leasehold  estate  having 
been  mortgaged),  filed  his  bill  on  the  16th  of 
Nor.  1840.  W.,  a  prior  judgment  creditor, 
subsequently  presented  his  petition  for  a  re- 
ceiver. By  an  order  in  the  cause  and  matter, 
and  also  in  the  cause  of  the  prior  mortgagee, 
a  receiver  was  appointed.  The  lands  having 
been  sold  to  pay  the  mortgage,  R.  and  W.  ap- 
plied for  the  surplus  fund.  Heldy  that  R.  was 
entitled  to  it  in  priority  to  W. 

The  right  acquired  by  suing  out  the  Ji.  fa, 
was  not  lost  on  the  return  of  the  writ. 

The  right  of  the  judgment  creditor,  before 
the  return  of  the  writ,  is  but  inchoate  and  in- 
complete ;  but  when  on  the  return  it  appears 
that  his  execution  is  frustrated  by  a  legal  im- 
pediment, then  the  equitable  remedy  is  called 
into  operation. — Simpnon  v.  Taylor,  7  I.  E.  R. 
182.    (R.) 

8.  The  devisee  of  a  leasehold  estate  for  lives 
having  suffered  an  arrear  of  rent  to  become 
due,  the  landlord  brought  an  ejectment.  At 
the  devisee's  request,  a  third  party  advanced 
money  to  pay  the  rent.  The  money  was  ap- 
plied accordingly,  and  the  devisee  mortgaged 
the  lands  to  secure  its  re-payment. 

The  mortgagee  is  not  entitled  to  priority 
over  the  judgment  creditors  of  the  devisor. — 
AngeU  v.  Bryan,  2  Jon.  &  L.  763.     (C.) 

4.  By  a  marriage  settlement,  reciting  that 
the  lady  was  entitled  to  an  annuity  charged 
on  the  estate  of  her  son  by  a  former  marriage, 
and  that  the  rents  were  inadequate  to  meet  it, 
she  assigned  the  annuity,  and  the  arrears  and 
future  payments  thereof,  on  trust  to  receive  so 
much  as  the  rents  would  answer,  for  the  bene- 
fit of  herself  and  husband,  and  to  hold  the 
arrears  then  due  and  thereafter  to  become 
due,  in  consequence  of  the  rents  being  insuffi- 


cient to  answer  the  same,  on  trust,  If  her  son 
should  attain  twenty-one,  &c^  in  her  lifetime, 
to  release  them,  but  if  he  should  die  before 
her  under  age,  &c.,  that  the  arrears  due  and  to 
become  due,  should  form  a  fund  subject  to  the 
appointment  of  the  wife.  It  was  declared 
that  in  the  meantime,  and  until  the  arrears 
should  become  either  absolutely  vested  in  the 
son  or  subject  to  the  wife's  appointment,  the 
trustees  should  not  require  payment  of  them. 
The  son  attained  twenty-one,  and  the  rents 
afterwards  became  sufficient  to  pay  the  annu- 
ity, and  leave  a  surplus.  Held,  that  thou^ 
the  case  was  not  directly  within  the  deed,  the 
arrears  were  not  raiseable  as  against  a  mort- 
gagee of  the  son. — BcUtersby  r.  Rochfort,  8  L 
E.  R.  284 ;  2  Jon.  &  L.  431.    TC.) 

[The  Lord  C,  doubting  the  correctness  of 
his  construction  of  the  deed,  directed  a  re- 
argument,  upon  which  he  pronounced  the 
above  opinion  erroneous,  9  I.  E.  R.  191 ;  2 
Jon.  &  L.  451.  (C.)]— [Affd.:  2  H.  L.  Cas.  388 ; 
14  Jur.  229.] 

5.  A  marriage  settlement,  made  by  the  hus- 
band's father,  was  defective  on  the  face  of  it, 
in  omitting  any  limitation  after  the  life  estate 
of  the  husband  and  a  jointure  to  the  wife, 
whereby  the  reversion  would  descend  to  X, 
the  elder  brother  of  the  husband.  A  correc- 
tion of  the  settlement  was  refused  as  against 
a  judgment  creditor  of  X^  though  sought  as 
soon  as  the  omission  was  discovered ;  the  evi- 
dence of  the  intended  limitations  consisting 
of  a  letter  and  memorandum  from  the  lady's 
father,  and  conversations  with  the  settlor 
after  the  date  of  the  settlement,  the  draft 
being  lost,  and  the  solicitor  who  prepared  it 
being  unable  to  account  for  the  omission. — 
Milner  v.  M,,  8  I.  E.  R.  488.    (C.) 

6.  A  party,  having  an  annuity  charged  on 
an  estate  for  life,  filed  a  bill  and  obtained  a 
receiver.  A  judgment  creditor  whose  judg- 
ment was  a  charge  on  the  inheritance,  obtained 
an  extension  of  the  receiver  under  the  Sheriffs 
Act.  Held,  that  the  judgment  creditor  was 
entitled  to  have  the  entire  rents  applied  ta 
pay  off  both  principal  and  interest  due  to  him, 
in  priority  to  the  anfkultant,  the  Court  having 
no  jurisdiction  to  fix  an  equity  on  the  fund. — 
Corbet  V.  Mohan,  8  I.  E.  R.  635 ;  2  Jon.  &  L. 
671.    (C.)— [-Sw  10  I.  E.  R.  201.    (R.)] 

7.  A  settlement  charged  a  jointure  on  X. 
and  Y. ;  and  declared  that  until  the  death  of 
A.  (tenant  for  life  of  Y.),  it  should  be  borne 
out  of  X. ;  but  that  after  that,  X.  should  be 
released,  and  it  should  be  borne  out  of  Y.  and 
not  out  of  X.  Although  it  was  held  to  be 
charged  on  both  estates  at  once,  yet  as  be- 
tween the  estates  themselves  it  was  Held,  that 
Y.  should  be  wholly  exhausted  to  indemnify 
X.,  before  X.  was  resorted  to. 

A  settlor  having  two  estates,  limited  both 
to  himself  for  life,  then  to  secure  a  jointure 
charged  on  X.  until  a  third  person  died,  and 
then  on  Y.,  with  power  to  remove  the  charge 
from  both  by  giving  other  security;  then  as 
to  X.  to  the' issue  of  the  marriage  in  settle- 
ment, and  as  to  Y.  to  himself  and  his  heirs^ 
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He  then  covenanted  to  charge  £3000  for  child- 
ren's portions,  and  that  it  should  be  the  first 
charge  on  all  property  which  he  should  die 
seized  or  possessed  of,  and  have  priority  over 
all  othercharges  thereon.  Held^  that  the  £3000, 
not  attaching  on  any  property  during  the  set- 
tlor's life,  were  at  his  death  a  charge  on  Y.  only, 
and  was  puisne  to  the  jointure  on  it. — Sullivan 
V.  S.,  8  I.  E.  R.  685  ;  2  Jon.  &  L.  769.    (C.) 

1.  A  judgment  creditor  cannot  have  a  sale 
as  against  other  judgment  creditors  whose 
judgments  are  prior  to  August  1840. 

Semble — When  his  judgment  affects  a  life 
estate,  and  he  has  an  equity  to  throw  other 
incumbrances  on  other  estates,  he  cannot 
have  those  other  estates  sold  to  clear  the 
life  estate.  —  Edington  v.  Bloon{field,  9  I.  E.  R. 
116.     (C.) 

2.  When  a  receiver,  appointed  on  the  peti- 
tion or  in  the  suit  of  a  puisne  incumbrancer, 
is  extended  to  the  matter  or  suit  of  a  prior 
incumbrancer,  the  rents  received  before  the 
extension  belong  to  the  puisne  incumbrancer. 

Rents  due  at  the  date  of  the  extension,  but 
not  received  until  afterwards,  belong  to  the 
prior  incumbrancer. 

Rents,  due  at  the  date  of  an  order  appoint- 
ing a  receiver  under  the  Judgment  Acts,  but 
received  afterwards,  belong  to  the  judgment 
creditor,  not  to  the  debtor. 

An  equitable  mortgagee  is  entitled  to 
priority  over  a  subsequent  creditor  by  judg- 
ment affecting  the  legal  estate,  who  is  in 
possession  by  a  receiver,  though  the  judgment 
was  obtained  without  notice  of  the  mortgage. 
—Abbott  V.  Stratten,  9  I.  E.  R.  238 ;  8  Jon.  & 
L.  603.    (C.) 

8.  A.,  tenant  for  life ;  remainder  to  his  son, 
B.,  in  tail.  A.  and  B.  executed  a  deed  whereby, 
after  reciting  an  agreement  between  them, 
that  A.  should  grant  B.  and  his  assigns  an 
annuity  of  £100,  chargeable  on  the  lands, 
and  payable  during  the  lives  of  A.  and  B.,  and 
the  survivor  of  them ;  and  that,  in  considera- 
tion thereof,  A.  should  have  power  to  charge 
the  lands  with  £1000,  with  interest  from  his 
death,  for  bis  own  benefit,  but  not  to  be  raised 
or  paid  until  two  years  after  his  death,  A.  and 
B.  declared  the  uses  of  a  recovery  suffered  by 
them  to  be,  that  B.,  and  his  assigns,  should, 
during  the  lives  of  A.  and  B..  and  the  sur- 
vivor of  them,  receive  thereout'  an  annuity 
of  £100,  with  the  usual  powers  of  distress 
and  entry  for  non-payment ;  and,  subject 
thereto,  to  A.'s  use  for  life;  and,  after  his 
death,  to  B.'s  use  in  tail.  A.  was  thereby 
empowered  to  charge  the  lands  with  £1000, 
with  interest  from  his  death,  to  be  disposed  of 
as  he  should  appoint  amongst  his  younger 
children.  A.,  having  exercised  this  power, 
died.  B.  and  several  younger  children,  sur- 
vived. Held,  that  the  £1000  were  a  charge 
prior  to  B.'s  annuity. — Mills  v.  1/.,  9  I.  E.  R. 
299  ;  3  Jon.  &  L.  242.    (C.) 

4.  Since  the  3  &  4  Ftc,  c.  105,  judgments  of 
the  same  Term,  entered  after  its  passing,  have 
priority  inter  se  as  charges  on  lands,  according 
to  the  true  dates  of  their  entries. 


Quare — As  to  the  priority  inter  se  of  such 
judgments  entered  before  the  passing  of  that 
Act  ?-Borough  v.  Williamson,  11  I.  E.  R.  1.  (C.) 

5.  D.  was  tenant  for  life  of  estates,  subject 
to  a  charge  on  the  inheritance  of  £15,000 
vested  in  S. 

A  bill  was  filed  by  D.'s  creditors  claiming 
under  a  deed  of  the  20th  of  April  1799,  and  a 
receiver  was  appointed  over  D.'s  life  estate. 

5.  filed  a  bill  to  raise  the  charge  which  had 
been  created  by  a  settlement  of  the  12th  of 
Nov.  1761.  D.  died  on  the  5th  of  Oct.  1844. 
S.  obtained  an  order  on  the  27th  of  Jan.  1845, 
from  the  late  M.  R.,  that  the  receiver  should  be 
extended  to  S.'s  cause  so  far  as  related  to  the 
rents  due  at  the  time  of  the  decease  of  D.  and 
then  remaining  uncollected.  A  sum  being  in 
the  receiver's  hands  consisting  of  rents  due  in 
D.'s  lifetime,  part  of  which  was  collected  be- 
fore and  part  after  the  order  of  the  27th  of 
Jan.  1845,— i/eW  (affirming  the  Master's  allo- 
cation report),  that  the  creditors  of  D.'s  life 
estate  were  entitled  to  the  rents  received  be- 
fore, and  S.  to  the  rents  received  after,  the 
order  of  the  27ih  of  Jan.  1845. — Moore  v. 
Donegal,  111.  E.  R.  364.  (R.)— [Affirmed  : 
ibid,  412.    (C.)] 

6.  S.,  seized  in  fee  of  K.,  X.,  and  other 
lands,  by  deed  of  Feb.,  reciting  that  he  had 
charged  his  unsettled  estates  with  £2000  for 
his  daughter,  conveyed  K.  and  X.  to  B.,  his 
eldest  son,  for  life,  remainder  to  his  issue  in 
tail;  in  consideration  of  which  B.  covenanted 
to  pay  all  S.'s  debts  and  incumbrances.  By 
deed  of  the  12th  of  June  between  S.,  B.,  and  W. 
(another  son  of  S,),  reciting  that  S.  intended 
to  convey  K.  to  W.,  he  conveyed  X.  to  B.  and 
his  issue,  as  in  the  former  deed.  Both  deeds 
recited  other  provisions  made  for  W.  and 
other  children  in  lieu  of  charges  on  estates 
settled  on  B.  in  remainder.  By  deed  of  the 
13th  of  June,  between  S.,  B.,  and  W.,  S.  con- 
veyed, and  B.  confirmed,  K.  to  W.  for  life, 
remainder  to  his  issue  in  tail.  B.  paid  the 
debts  and  charges.  On  the  death  of  S.,  W. 
went  into  possession  of  K.,  and  so  continued 
until  his  death.  In  a  suit  by  the  son  of  B., 
Held  that  the  deed  of  Feb.  was  for  valuable 
consideration,  which  extended  to  the  issue  of 
B.  That  the  deed  of  the  13th  of  June  was  a 
voluntary  deed,  no  consideration  moving  from 
W.  to  S.  That  even  if  both  deeds  were  vo- 
luntary, the  deed  of  Feb.  should  prevail ;  and 
that  neither  S.  nor  B.,  norboth  of  them,  could 
revoke  it  by  a  subsequent  voluntary  settlement. 

The  futility  of  a  defence  resting  on  an  un- 
proved inconsistent  prior  conveyance,  though 
evinced  by  admission,  in  answer  to  another 
suit,  observed  on. 

Expenditure  on  the  estate  claimed,  with 
ptf.'s  knowledge,  but  chiefly  in  his  minority, 
Ileid,  no  defence.— Scott  v.  S..  11  I.  E.  R.  487. 
(C.)— [5e€  13  I.  E.  R.  212  ;  4  H.  L.  Cas.  1065.] 

7.  Receiver  appointed  on  a  judgment,  not- 
withstanding a  voluntary  deed  executed  the 
same  day  as  the  judgment  was  entered ;  the 
judgment  having  relation  back  to  the  first 
day  of  the  preceding  Term.  —  Beamish  v. 
Phaire,  11  I.  E.  R.  669.     (R.) 
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1.  An  unregistered  mortgage  has  priority 
orer  the  snbseqaeot  certificate  of  the  appoint- 
ment of  assignees.-LescA  r.  Zrotr,  1 1.  Jar.  4 1 .( C.) 

2.  A.,  having  obtained  a  judgment  in  re- 
spect of  a  salvage  advance,  extended  a  re- 
ceiver already  appointed  by  B.,  a  prior  judg- 
ment creditor;  and  moved  for  payment  in 
priority.  Held,  that  the  Court  will  not,  on 
petition,  decide  the  question  of  priority,  B., 
insisting  on  his  right  to  be  paid  according  to 
the  priority  of  his  judgment. —  0* Grady  v. 
Glovtr,  1  I.  Jur.  153.     (R.) 

8.  A.,  being  declared  purchaser  of  an  estate, 
sold  under  the  Court  of  Exchequer,  for  £12,000, 
lodged  £5000,  and  applied  to  ptfs.  to  lend 
£8000  on  a  mortgage,  to  be  the  first  charge  on 
the  property.  After  the  agreement  for  the 
loan,  but  before  its  completion,  a  judgment 
was  confessed  by  A.  Nevertheless,  the  ptfs. 
proceeded  with  the  loan ;  and  a  consent,  made 
a  rule  of  Court,  ordered  that  the  conveyance 
should  be  made  to  a  trustee  for  both  parties, 
who,  by  deed  of  same  date  with  the  convey- 
ance, mortgaged  the  lands  to  ptfs.  Held,  that 
the  judgment  creditor  had  priority  to  the  mort- 
gagees.—TfWcoM  V.  Lynch,  2  I.  Jur.  809.  (C.) 

4.  The  appointment  of  sequestrators,  for 
disobedience  of  an  order  on  a  receiver  to  bring 
in  the  balance  doe  by  him  on  foot  of  his  ac- 
count, is  good  cause  against  the  appointment 
of  a  receiver  by  a  creditor  whose  judgment  is 
puisne  to  the  receiver's  recognizance. —  War- 
ren V.  W,,  13  I.  E.  R.  69.    (R.) 

6.  In  1836  a  receiver  was  appointed  under 
the  Sheriffs  Act,  at  the  suit  of  A.,  over  a  term 
for  years,  which  was  afterwards  sold  under  an 
Act  of  Parliament,  and  the  money  brought 
into  Court  to  the  credit  of  the  matter.  Held, 
that  as  against  a  prior  creditor,  A.  was  en- 
titled only  to  the  dividends  of  the  fund,  but 
not  to  the  principal,  notwithstanding  the  3  & 
4  Vic.,  c.  105,  8.  22.— Co/ra»  v.  Gregg,  13  I.  E. 
B.  88.    (R.)  ^^ 

6.  In  an  incumbrancer's  suit  A.,  the  inheri- 
tor, admitting  his  liability  to  an  arrear  of 
interest,  and  disputing  his  liability  for  more,  he 
was  ordered,  on  a  motion  for  a  receiver,  to  pay 
within  a  certain  time  the  admitted  omount, 
and  pay  the  accruing  gales  of  interest  for  the 
future.  He  did  pay  accordingly  for  some 
years ;  but,  having  made  default,  the  receiver 
was  appointed  under  this  order :  and,  under  a 
consent  order  subsequently  made,  applied  the 
funds  from  time  to  time  in  paying  the  future 
interest.  The  receiver  was  afterwards  ex- 
tended on  the  petitions  of  several  puisne 
judgment  creditors  of  A.  A  fund  having  ac- 
cumulated, brought  in  by  the  receiver  after 
paying  the  interest,— //«/d;  that  it  could  not 
be  claimed  by  the  judgment  creditors,  while 
the  principal  and  disputed  arrear  of  interest 
were  due  to  the  ptf. ;  the  receiver,  when  once 
appointed,  being  so  for  all  purposes  of  the 
cause,  and  not  to  be  considered  limited  to  the 
payment  of  the  accruing  interest. 

On  an  appeal,  counsel  for  the  appellant  only 
ean  be  beard  in  support  of  bis  case,  and  not 


counsel  for  others  in  the  aame  interest  who 
have  not  appealed.  —  Stewart  y.  Marqidt  of 
Donegal,  13  L  £.  R.  106.    (C.) 

7.  T.,  a  trustee,  lent  trust-money  on  mor^ 
gage  to  M.  Bv  an  arrangement  on  the  mar- 
riage of  M.'s  daughter,  a  valuable  leasehold 
interest  was  granted  by  M.  out  of  the  mort- 
gaged prembes,  and  put  in  settlement;  T. 
being  the  person  who  managed  it,  and  the 
solicitor  who  prepared  the  lease  and  settle- 
ment, the  daughter  or  her  husband  not  being 
informed  of  the  mortgage.  T.  afterwards, 
with  his  co-trustee  and  their  c.  q.  trusts,  filed 
a  bill  to  foreclose  the  mortgage,  and  sell,  if 
necessary,  discharged  of  the  lease.  Held,  that 
the  parties  deriving  under  the  settlement 
must  be  fixed  with  notice  of  the  mortgage 
and  trust,  and  could  not  rely  on  T.*8  conduct 
as  a  defence  against  even  him,  and  therefore 
could  not  obiect  to  his  being  a  co-plaintiff. 

Qucere — Whether,  if  notice  was  not  shown, 
such  an  equity  against  a  trustee  would  be 
a  defence? — Twycrou  t.  Moore^  18  I.  £.  B. 
250.    (C.) 

8.  A  father,  V.,  upon  the  marriage  of  his  son, 
D.,  executed,  in  1821,  a  settlement,  conveying 
a  freehold  and  chattel  real  (which  latter  was 
recited  to  be  subject  to  a  mortgage)  to  trus- 
tees,  to  hold    subject  to  the   charges   and 
incumbrances  affecting  them,  and  specified  in 
the  annexed  schedule,  for  500  years;  and, 
subject  to  that  term  and  the  aforesaid  charges 
and  incumbrances,  upon  other  tmsts.    One  of 
the  trusts  of  the  term  was  to  raise  £7000  after 
V.*s  death,  for  the  sole  use  of  him  and  his 
personal  representatives,  and  to  be  disposed 
of  as  he  should   direct.    There   followed  a 
proviso  that  the  £7000  should,  in  the  first 
instance,  be  subject  to  the  payment  of  all 
his  debts  then  affecting  the   premises,  and 
to  his  covenants  therein  contained  for  pay- 
ment {inter  alia)  of  the  incumbrances  affecting 
them ;  it  being  the  true  intent  of  the  settle- 
ment that  the  residue  of  the  £7000,  left  after 
those  payments,  should  be  disposable  by  V., 
who  also  covenanted  that  the  premises  were 
free   from  incumbrances,    other    than  such 
charges  and  incumbrances  as  at  the  time, 
or  immediately  before  the  execution  of  the 
settlement  affected  them,  and  were  a  lien  there- 
on, and  specified  in  the  schedule.     In  the 
schedule,  both  judgment  debts  and  simple  con- 
tract debts  were  specified.   In  1825,  the  mort- 
gagee of  the  chattel  real,  having  advanced  to 
V.  and  D.  a  further  sum,  part  of  which  wif 
applied  in  payment  of  three  of  the  judgment 
debts  specified  in  the  schedule,    Y.  and  D. 
re-mortgaged  the  chattel  real,  and  mortgaged 
the  freehold  to  him  for  the  aggregate  debt; 
and  for  better  securing  the  same,  V.,  reciting 
his  power  under  the  settlement,  directed  that 
the  trustees  of  the  term  should,  after  his 
decease,  raise  £7000,  and   apply  it  to  paj 
whatever  might  then  remain  due  on  foot  of 
the  aggregate  mortgage  debt.  The  judgments 
paid  off  were  assigned  as  a  collateral  security 
to  the  mortgagee.    In  a  foreclosure  suit  bjr 
the  mortgagee,  held,  that  so  much  only  of  the 
advance  by  him  in  1825  as  was  applied  in 
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pmjing  the  three  judgment  debts  ranked 
equally,  in  point  of  priority,  with  the  other 
judgment  and  simple  contract  debts  specified 
in  the  schedule.  That  all  the  judgment  and 
simple  contract  debts  specified  in  the  schedule 
were  well  charged  by  the  settlement  upon  the 
term,  and  the  £7000  to  be  levied  thereout ; 
and  that  the  remaining  portion  of  the  advance 
made  in  1825  ranked  subsequently  to  all  those 
judgment  and  simple  contract  debts. 

That  the  mortgage  of  1825  did  not  operate 
as  a  revocation  of  the  settlement  in  respect  of 
the  debts  specified  in  the  schedule. 

Qucere  —  Whether,  independently  of  the 
term  and  of  the  £7000,  the  debts  specified 
in  the  schedule  were  well  charged  upon  the 
freehold  and  chattel  real,  the  subjects  of  the 
settlement  ? — Greene  t.  Stoney^  13  I.  £.  R.  301. 
(C.) 

1.  The  lands  of  A.  and  B.  were  jointly 
mortgaged  for  £150.  A.  vested  in  the  owner 
in  this  matter,  subject  to  the  payment  of  the 
mortgage  in  exoneration  of  B.*,  and  B.  vested 
in  the  party  now  showing  cause.  Subse- 
quently, the  petitioner  advanced  to  the  owner 
a  further  sum  of  money,  and  obtained  an 
assignment  of  the  original  mortgage.  A  rail- 
way company  having  occasion  for  part  of  A., 

Eaid  the  petitioner  £250  generally.  Held,  that 
e  was  bound  to  apply  this  in  payment  of  the 
first  mortgage. —  in  re  Vance,  8  I.  Jur.  247. 
(I.E.C.) 

2.  An  incumbent,  in  1840,  by  deed,  charged 
his  then  present  benefice  with  an  annuity, 
and  covenanted  that  any  benefice  to  which 
he  might  be  preferred,  in  lieu  of  that  which 
he  then  held,  should,  immediately  upon  his 
becoming  entitled  thereto,  stand  charged 
with  the  annuity.  In  Aug.  1840,  he  was  pro- 
moted to  a  new  benefice.  In  Oct.  1840,  a 
judgment  was  recovered  against  him  by  a 
creditor,  who  obtained  sequestration  of  the 
new  benefice.  In  1849,  the  annuitant  filed  a 
bill  to  raise  the  arrears  of  his  annuity  by 
means  of  a  receiver.  That  bill  was  taken 
as  confessed  against  the  incumbent,  and  was 
answered  by  the  sequestration  creditor.  Heldy 
that  the  annuity  attached  upon  the  new  bene- 
fice at  the  moment  at  which  the  incumbent 
became  entitled  thereto,  and  had  priority  over 
the  claim  of  the  sequestration  creditor ;  and 
that  this  was  so,  whether  or  not  at  the  rendi- 
tion of  the  judgment,  he  had  notice  of  the 
annuity  and  covenant. 

That  the  annuitant  was  entitled  to  have  a 
receiver  appointed  over  the  benefice,  upon  an 
interlocutory  application,  made  for  that  pur- 
pose before  the  hearing  of  the  case. — Battershy 
y.  Hoimn,  2  I.  C.  R.  232  ;  2  I.  Jur.  121.     (C.) 

8.  A  judgment  is  not,  as  against  the  lands  of 
the  conuzor,  entitled  under  the  statutes  10 
Car.  1,  sess.  2,  c.  8  (/r.),  and  8  &  4  Tic,  c.  105, 
to  priority  over  a  voluntarv  conveyance  of 
anterior  ^ate,  executed  by  the  conuzor  when 
not  in  embarrassed  circumstances. — Evans  v, 
E.,  2  I.  C.  R.  242 ;  5 1 .  Jur.  21.    {C.) 


4.  Registration  under  the  7  &  8  Fic,  c.  90, 
does  not  confer  any  priority  on  judgments 
inter  se  during  the  lifetime  of  the  conuzor. 
A.  recovered  against  B.  a  judgment  in  1888. 
In  that  year  B.  died,  having  bequeathed  (sub- 
ject to  charges)  a  chattel  real  beneficially  to 
his   executrix   and   his  son.    The   executrix 
assented  to  the  bequest.      In  1843,  C.  reco- 
vered a  judgment  against  B.'s  executrix  and 
son.  In  1846»  D.  recovered  a  judgment  against 
them,  which  judgment  was  immediately  regis- 
tered.   A  writ  of  Ji.  fa.  on  that  judgment  was 
lodged  with  the   sheriff  on  the  18th  of  Jan. 
1849.     On  the  25th  of  Jan.  1849,  the  judg- 
ment of  1843  was  registered.     On  the  80th  of 
Jan.  1849,  the  sheriff  sold  to  A.  the  chattel 
real,  under  the^.^a.  issued  on  D.*s  judgment 
of  1846.     A.*s  judgment  of  1838  was,  on  the 
6th  of  Feb.  1849,  revived  against  B.*s  execu- 
trix in  her  representative  character.     On  that 
judgment  siji./a.  was  issued,  and  a  return  of 
nulfa  bona  made.     On  the  28th  of  Feb.  1849, 
the  chattel  real  was,  by  indenture,  conveyed 
to  A.  by  the  sheriff  and  B.*s  executrix,  and 
son.    A.  afterwards  obtained  assignments  to 
himself  of  the  charges  on  the  chattel   real. 
On  a  bill  subsequently  filed  by  C.  against  A., 
and  B.'s  executrix  and  son,  to  have  the  amount 
of  the  judgment  of  1843  raised  out  of  the 
chattel  real — Held,  that  the  judgment  of  1846 
was  not,  in  virtue  of  its  earlier  registration, 
entitled  to  priority  over  the  judgment  of  1848. 
That  A.  was  not,  in  respect  of  the  judgment 
of  1838,  entitled  to  the  benefit  of  the  proviso 
in  the  3  &  4  Tic,  c.  102,  s.  22,  in  favour  of 
purchasers,   mortgagees,   and   creditors,  who 
became  such  before  the  passing  of  that  Act, 
t.  e.,  in  1840;  and  that  A.  was  not  entitled  to 
use  that  judgment,  or  the  charges  assigned  to 
him,  as  a  protection  to  his  title  to  the  chattel 
real  as  against  C. 

That  the  title  to  the  chattel  real  acquired 
by  A.  under  the  sale  by  the  sheriff  on  thej^. 
fa.,  issued  upon  the  judgment  of  1846,  was  not 
protected,  as  against  C.'s  judgment  of  1848, 
by  the  proviso  in  the  8  &  4  Vic,  c.  105,  s.  22, 
^*that  nothing  in  that  Act  contained  shall 
take  away  or  prejudice  any  remedy  or  pro- 
ceeding which  any  judgment  creditor  may,  or, 
if  that  Act  were  not  passed,  might  have  or 
take  in  relation  to  his  judgment;  but  such 
creditor  shall  be  at  liberty  to  proceed  at  law 
or  in  equity  for  recovery  of  any  sum  secured 
by,  or  due  upon,  any  such  judgment,  whether 
before  or  after  such  period  as  aforesaid,  as  if 
that  Act  had  not  been  passed."  A  decree  was 
pronounced  for  C,  as  prayed  by  his  bill. — 
Hyde  v.  Atkinson,  2  I.  C.  R.  246;  5  I.  Jur.  83. 
(C.) 

5.  An  ante-nuptial  settlement,  executed  in 
1782,  recited  that  H.  was  seized  in  fee  of  the 
lands  of  W.  (the  fact  being  that  he  was  seized 
in  tail  of  part,  and  in  fee  of  the  remaining 
part),  and  that  he  was  seized  of  an  estate  for 
three  lives,  with  a  covenant  for  perpetual 
renewal,  in  the  lands  of  B.,  and  possessed  of 
a  term  for  years  In  the  lands  of  R.  By  that 
settlement,  W.  was  settled  upon  H.  for  life 
(subject  to  a  term  of  500  years,  to  provide 
for  younger  children  £1500  as  portions,  which 
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might  lie  rni-.e<l  durinp  the  lifetime  of  II..  I  itself,  thoupli  the  deed  as  altered  was  not  re- 
wilh  his  consent),  remainder  to  the  tir>t  and  |  acknowledj^ed  before  him.  Subsequently  the 
utijcT  M)ns  f)f  the  mnrriji^'o  successively  in  tail  '  grantor  signed  a  document  in  the  presence  of 
mnlc.  H.  and  K.  witc  thereby  settled  uj^on  the  witness,  declaring  that  the  names  of  the 
II.  fur  life  (subject  to  nnikinir  good  any  deli-  I  baronies  had  been  inserted  in  his  presence, 
ciency  in  the  Cl'tiHt  j)f)rtion>).  remainder  to  and  by  his  direction,  in  pursuance  of  the 
the  tifst  >on  «>f  tiie  marriage,  his  heirs,  execu-  original  intention  of  the  parties,  and  for  the 
tors,  vSic.  'I'hat  M'ttb-nicnt  contained  a  power  ])urj)ose  of  registration  only.  The  memorial 
(afterwards  e.\c:r(i>ed)  for  U.  t(»  charge  upon  wa>  registered,  on  production  of  the  athdavit 
all  the  lands  iiOnO,  lo  be  raised  at  any  time  and  the  original  deed,  under  the  3  G.  4,  c. 
which  he  might  appoint;  ami  a  proviso  1  Hi.  7/*/^/,  following  Gordiner  y.  J^icfhiton^  1 
enabling  him  to  deprive  any  son,  who  might  ,  I.  C.  R.  b4,  from  which  decision  the  Court  dis- 
mi^c(»n(hict  hiniseif,  of  any  e>tnte  thereby  I  seuted.  that  the  insertion  of  the  names  of  the 
limited  to  him.     No  recovery  of  \V.  was  suf-  I  baronies  in  the  deed  was  an  alteration  in  an 


fered  to  the  uses  of  that  settlement.  In  IMl. 
E..  eblest  M(»n  of  the  mnrriage,  being  of  age. 
joined  II.  in  a  (bed  making  a  tenant  to  the 
j)i(ui)te  in  a  recovery  about  to  be  suffered  of 
W .,  reciting  that  he  was  .seized  of  an  e>tate 
for  life,  and  K.  of  an  estate  in  remainder  in 


immaterial  p(»int ;  and  that  neither  the  deed 
nor  the  registration  was  thereby  iuyalidated. 
I^ands  were  devised  to  A.  for  life,  subject 
to  a  term  of  KHK)  years,  to  secure  portions 
for  his  younger  brothers  and  8i^ters.  The 
testator,  by  a  deed  of  1^3^».  charged  a  portion 


tail  male  in  W.,  and  their  intention  to  bar  all  for  one  of  the  sisters  on  the  lands,  and,  by  a 
estates  tail,  remainders,  v<.c.,  therein ;  and  de-  codicil  referring  to  the  deed,  revoked  the 
daring  that  the  recovery  >ln)uld  enure  for  '  be(|ue>t  made  by  the  will  in  her  favour.  A 
the  purpose  of  securing  any  sums  which  11.  '  party  claiming  from  A.,  under  a  deed  of  1841, 
and  E.  might  jointly  charge  upon  \V.,  and  to  1  registered   before  the  deed  of  IKIG,   availed 


such  other  u>es  as  they  might  jointly  appoint ; 
in  default  of  appointment,  to  the  uses  of  the 
settlement  of  17^2.  The  deed  of  1811  con- 
taine<l  a  ]>roviso  that  in  the  event  of  E.  dying 
in  the  lifetime  of  II.,  and  without  issue,  \V. 
should  stand  charged  with  X2l)(MJ  for  the 
younger  children  of  II.  A  recovery  was  duly 
suffered  to  the  uses  of  that  deed.  Neither  II. 
nor  E.  ever  exercised  the  powers  conferred 
upon  them  of  jointly  charging  or  appointing 


himself  in  the  Master's  othce  of  the  codicil  to 
diminish  the  portions  bequeathed  by  the  will. 
//#•/</,  that  he  could  not  rely  on  the  codicil  as 
adeeming  the  legacy,  and  at  the  same  time 
avail  himself  of  the  prior  registration  of  his 
deed,  by  disclaiming  knowledge  of  the  con- 
tents of  the  deed  of  iNiG. — DeJmvur  v.  Freeman, 
2  I.  C.  R.  t>a3.     (K.) 

2.  Two  judgments  having  been  lodged  with 


W.     Subsequently  to   IHU,   judgments  were  ;  the  officer  for  entry  on  the  same  day,  the  date 


recovered  against  E.,  who  died  in  1H19.  in  the 
lifetime  of  11.,  and  without  issue.  Jhid,  that 
the  £l.">()().  for  portions  created  by  the  settle- 
ment of  1 7t^2,  were  primarily  charged  upon  W,, 
and  that  the  other  lands  constituted  only  an 
anxiliary  fund  to  pay  those  portions. 

That  the  younger  children  of  II.,  in  regard 
to  their  charge  (»f  £2(M)0  under  the  deed  of 
ISU  upon  \V.,  were  not,  as  against  the  judg- 
ment creditors  of  E.,  entitled  to  have,  upon 


of  entry  was  the  same.  i/cW,  that  neither 
was  entitled  to  priority,  although  one  ap- 
peared before  the  other  on  the  roll.  The 
fund,  under  such  circum>tances,  is  distributa- 
ble moietively  between  them  ;  the  judgments 
being  for  the  same  amount. — Xorcott  v.  Mass^y 
(>I.  Jur.  lia.    (R.) 

3.  V.  entitled  to  an  undivided  fourth  of 
the  lands  of  A.,  B.,  C,  and  D.,  by  deed  reci- 
the  principle  of  marshalling,  the  charge  of  ting  that  he  was  entitled  to  1).,  granted  an 
£2000,  created  by  the  settlement  of  1782,  annuity  out  of  1).  A  petition  having  been 
thrown  altogether  upon  R.,  but  that  all  the  presented  in  the  I.E.  Court  to  sell  the  grantor's 
l^nds  should  bear  that  charge  pro  rata. —  interest,  the  Court  directed  a  partition  of  the 
[Hargreave,  C,  (/issenfiente.]  j  lands,  and  awarded  A.  to  the  grantor  of  the 

That  as  the  power  for  U.  to  charge  £2000  ]  annuity,  and  B.,  C,  and  D.  to  the  parties 
under  the  settlement  of  1782  overrode  all  the  '  entitled  to  the  other  three-fourths,  without 
other  powers  and  provisions  in  it,  the  £1500  notice  to  the  annuitant,  //e/c/,  that  as  against 
portions  should  not  be  deducted  from  the  subsequent  judgment  creditors  of  the  grantor, 
value  of  W..  in  ascertaining  the  proportion  of  the  annuitant  was  entitled  only  to  so  much  of 
the  £1000  charge  of  1782,  which  those  lands  the  produce  of  A.  as  was  equivalent  to  the 
were  to  bear,  but  that  proportion  should  be  '  one-fourth  of  the  value  of  D.— /«  re  \ViU:inSy 
calculated  upon  the  full  value  of  W.— /n  re   4  I.  C.  R.  575.  (P.C.) 


Joneses  EstaU,  2 1.  C.  R.  544.    (I.E.C.) 

1.  Blanks  were  left  for  the  names  of^he 
baronies  in  which  lands,  the  subject  of  a 
deed  of  marriage  settlement,  were  situate. 
After  the  execution  of  the  deed,  the  names 
of  the  baronies  were  inserted.  The  deed  was 
re-acknowledged  before  witnesses  other  than 
the  witnesses  to  the  original  execution  of  the 
deed.  An  affidavit  by  one  of  the  witnesses 
to  the  execution  of  the  deed,  verified  the 
execution  of  a  memorial  and  of  the  deed 


4.  Premises  were,  by  a  post-nuptial  and 
voluntary-  deed,  dated  28th  ^eh.  1826,  charged 
with  a  rentcharge  of  £40  per  annum.  A 
judgment  was  obtained  by  a  creditor,  in  £. 
Term  1836,  for  the  penal  sum  of  £900,  and 
duly  registered,  charging  the  premises.  On 
the  21st  Nov.  1846,  the  premises  were  mort- 
gaged for  £700.  A  bill  having  been  filed  to 
foreclose  the  mortgage,  and  the  fnnd  proving 
deficient,  the  rentcharge  was  declared  to  be 
void  as  against  the  mortgage,  bnt  good  as 


[PRIORITY  OF  SECURITIES.] 


1145 


against  the  judgment;  that  the  mortgagee, 
thongh  subsequent  in  point  of  time  to  the 
judgment  creditor,  should  have  the  first  claim 
on  the  fund,  to  the  extent  of  the  value  of  the 
rentcharge  as  calculated  by  a  notary  ;  that  the 

i'udgment  creditor  should  stand  second  for 
lis  whole  demand ;  the  mortgagee  third  in 
respect  of  the  balance  of  his  demand;  the 
residue,   if  any,   to  go  to  the  owners  of  the 

rentcharge.     v.  M'Cowoji,  7  I.  Jur.  389. 

(M.O.) 

1 .  F.,  seized  of  the  M.  and  D.  estates,  by  a  post- 
nuptial  settlement  executed  in  1807,  conveyed 
D.  to  the  use  of  himself  in  fee,  free  from  his 
wife's  dower,  and  conveved  M.  to  the  use  of 
himself  for  life;  remainder  to  provide  a  join- 
ture for  his  wife  in  lieu  of  dower,  remainders 
over  in  strict  settlement.  F.  covenanted  that 
his  wife  would  levy  a  fine  to  the  uses  of  the 
deed.  F.'s  wife  signed  this  deed,  but  died 
without  having  ever  levied  a  fine,  and  without 
having  ever  been  called  on  to  do  so.  Helcly 
that  the  deed  of  1807  could  be  supported,  as 
not  merely  voluntary,  against  subsequent  pur- 
chasers for  value  from  F. 

Very  informal  documents  held,  in  favour  of 
a  child,  to  amount  to  the  exercise  of  a  power 
of  appointment. — Biake  v.  French,  5  L  C.  R. 
246  ;  1 1.  Jur.  N.  S.  60.    (C.) 

2.  By  settlement  of  1810  power  was  given 
to  A.,  the  intended  husband,  to  appoint  to  all 
and  every,  or  any  one  or  more  of  the  children, 
grand-children,  or  other  issue  of  the  marriage, 
in  such  manner  and  form,  and,  if  more  than 
one,  in  such  parts,  &c.,  and  for  such  estate  and 
estates,  time  or  times,  and  for  such  interests, 
and  with  such  limitations  over,  or  substitu- 
tions, or  charges  in  favour  of  any  one  or  more 
of  the  children,  &c.,  respectively,  and  either 
by  way  of  legacy,   portion,  present  interest, 
remainder,  or  othemise,  as  A.  should  by  deed 
or  will  direct;  it  being  the  true  intent  of  the 
parties  that  A.  might  divide  the  premises  in 
such  portions  as  he  should  think  fit  amongst 
his  children,  or  appoint  the  entire  to  one  or 
more  child  or  children,  and  charge  the  said 
premises   by  way  of  pecuniary  provision  for 
the  other  children  of  the  marriage.    Power 
was   given  A.   to  charge  £200  for  his  own 
benefit,   and  a  jointure   and  portions  for  a 
second  wife,  and  children  of  a  second  mar- 
riage. 

By  settlement  executed  in  1844  by  A.  and 
B.,  his  eldest  son,  on  B.'s  marriage — reciting 


£4000  portions  for  A.'8  younger  children.  The 
schedule  to  the  deed  comprised  the  £4000  por- 
tions, and  £530,  a  bond  debt  of  both  father 
and  son. 

Semble — ^The  power  would  have  authorised 
an  exclusive  appointment ;  but  Ildd,  that  the 
deed  of  1844  operated  as  an  appointment  of 
the  estate,  subject  to  a  charge  of  £4000,  which 
took  priority  of  the  jointure  to  B.*s  wife. 

That  a  charge  of  the  bond  debt  was  created 
by  the  recital,  and  the  appointment  subject  to 
it  had  also  priority  over  the  jointure. 

That,  independently  of  the  power,  the  £4000 
was  a  charge  in  priority  to  the  jointure  under 
the  deed  of  1844.— in  re  Nash,  5  I.  C.  R.  384. 
(P.C.) 

3.  H.,  a  judgment  creditor,  made  a  deft,  in 
a  suit,  permitted  a  report  and  decree  to  be 
made  in  1828,  which  omitted  all  mention  of 
his  claims.  In  1855,  he  obtained  an  order 
giving  him  liberty  to  file  a  charge,  and  obtain, 
at  his  own  expense,  a  separate  report  in  re- 
spect to  his  claims  ;  but  reserving  to  the  per- 
sons who  had  proved  in  the  cause  a  right  to 
rely  on  the  decree  against  his  claims.  The 
Master  found  that  his  incumbrance  was  sub- 
ject to  the  rights  and  priorities  established  by 
the  decree  of  1828.  Held,  that,  on  the  true 
construction  of  the  order  of  1855,  the  Master 
was  right. 

Quare — Whether  the  order  of  1855  was  right 
in  permitting  H.  to  file  a  charge  in  respect  of 
a  claim  omitted  in  a  decree  to  which  he  was 
party?— A'noa:  v.  Waters,  5  I.  C.  R.  430.  (C.) 

4.  A  was  seized  in  fee  of  X.,  and  for  life, 
with  remainder  to  his  son  in  tail,  of  Y.,  sub- 
ject to  incumbrances.  By  a  private  Act  of 
Farliament,  passed  in  1843,  X.  was  vested  in 
a  trustee,  subject  to  the  incumbrances  affect- 
ing it,  and  to  judgments  against  A.,  which 
were  specified  in  a  schedule  to  the  Act,  to  the 
use  of  A.  for  life,  remainder  to  his  son  in  tail ; 
and  y.  was  vested  in  the  trustee,  in  trust,  to 
sell  and  pay  Incumbrances,  and  to  pay  the 
residue  to  A.  A.  was  also  seized  in  fee  of  Z., 
not  included  in  the  Act.  A.  confessed  a  judg- 
ment in  1846,  and  died,  having  allowed  large 
arrears  of  interest  to  accrue  on  the  incum- 
brances on  X.  A  portion  of  X.  and  Z.  were 
sold  in  the  I.  E.  Court.  X.  was  sufficient  to 
pay  the  arrears  of  interest.  Held,  reversing 
its  decision,  that  the  arrears  of  interest  on 
the  judgments  named  in  the  schedule  to  the 
Act  should  be  paid  out  of  the  produce  of  X., 
so  as  to  leave  the  produce  of  Z.  to  pay  the 


the  power  of  appointment  in  the  settlement  |  judgments  of  1846.— /n  re  Fox,  5  I.  C.  R.  541. 
of  1810;  the  powers  to  A.  to  charge;  that  A.  I  (P.O.) 
had  agreed  to  release  the  latter  powers  ;  that 


the  lands  in  which  A.  had  a  life  estate  were 
subject  to  various  debts,  charges,  and  incum- 
brances stated  in  a  schedule ;  and  that  A. 
had  not  appointed  the  lands, — A.  appointed 
the  lands  after  his  own  death,  but  subject 
to  the  debts,  &c.,  thereinbefore  mentioned, 
and  then  affecting  the  lands,  and  released  his 
power  of  charging  them  with  a  jointure  and 
portions.  A  present  annuitv  of  £200  a-year, 
and  a  jointure  of  £300  for  bis  intended  wife 
were  provided  and  secured  by  a  term  ;  and  a 
term  puisne  to  that  term  was  created,  to  raise 


5.  In  1812,  a  mortgage  was  executed  by  A. 
and  B.  to  C.  In  1813  two  judgments,  and  in 
1815  a  third  judgment,  were  obtained  by  C. 
against  A.  C.  entered  into  possession  of  the 
mortgaged  lands  in  1812,  and  continued  in 
possession  until  1855.  In  a  redemption  suit — 
Held,  that  the  judgments  were  not,  so  far  as 
related  to  the  question  in  this  case,  to  be 
considered  as  incorporated  in  the  mortgage  so 
as  to  form  one  security,  and  therefore  that 
the  rents  received,  or  which  might  have  been 
received,  by  C,  were  to  be  applied — first,  in 
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pajing  t^e  interest  and  principal  due  on  the 
mortgage;  secondly,  in  paying  the  interest 
and  principal  due  on  the  two  judgments  of 
1813;  thirdly,  in  paying  the  interest  and  prin- 
cipal due  on  the  judgment  of  1815. — Mont- 
Qomery  v.  Donohoe,  6  I.  C.  R.  495;  2  I.  Jur.  N. 
I,  9i:  (R.)_[Affirtned :  6  I.  C.  R.  168 ;  2  I. 
Jar.  N.  S.  401.  cO] 

1.  The  order  made  by  a  Court  of  Law, 
under  ss.  132,  133,  134,  and  135  of  the  C.  L. 
P.  A.  Act,  1853,  to  attach  stock  standing  to 
the  credit  of  a  debtor  in  a  cause  in  the  Court 
of  Ch.,  does  not  per  $e  operate  as  a  seizure  of 
or  a  charge  on  the  stock.  SembU — The  lodg- 
ing of  such  an  order  with  the  Accountant- 
General,  without  obtaining  an  order  of  the 
Court  of  Ch.  does  not  charge  the  stock. 

Senible  also,  that  a  conditional  order  does 
not  attach  the  fund,  under  the  C.  L.  P.  Act. 

A  condidional  order  to  charge  funds  in 
Chancery  was  obtained  in  a  Law  Court,  under 
the  C.  L.  P.  Act,  on  the  30th  June;  made 
absolute  on  the  8th  August ;  and  lodged  with 
the  Accountant-General  on  the  14th  Nov.  A 
conditional  order  to  charge  the  same  fund  was 
obtained  in  Ch.  by  another  creditor,  under 
the  3  &  4  Vic,  c.  105,  on  the  1st  August, 
lodged  with  the  Accountant-General  on  the  7th 
August,  and  made  absolute  on  the  13th  Nov. 
Heid,  that  the  creditor  who  had  obtained  the 
order  in   Ch.   was   entitled   to   the   fund   in 

Priority  to  the  other. — French  v.  Balfe,  6  I.  C. 
I.  63 ;  2  L  Jur.  N.  S.  209.  (R.) 

2.  Bequests  of  several  legacies,  followed  by 
a  gift  of  the  residue  of  the  testator's  real  and 
personal  estate,  are  sufficient  to  charge  the 
legacies  upon  the  real  estate^ 

B.  who  possessed  both  real  and  personal 
estate,  by  will,  in  1825,  after  bequeathing  an 
annuity  to  his  wife,  further  bequeathed  to  her 
£1000,  "  in  trust  to  give  such  part  of  said  sum 
as  she' may  consider  my  estates  and  assets  may 
justify,  to  my  daughter  A.,  on  her  marriage 
with  her  consent ;  the  entire  or  remainder  of 
said  sum  to  go  and  be  considered  as  part  of 
the  residue  of  my  property  as  hereinafter  be- 
queathed to  my  son  B."  lie  then  bequeathed 
£5000  to  A.,  and,  if  she  should  die  before 
marriage,  then  "this  bequest  shall  be  con- 
sidered as  part  of  the  residue  of  my  property, 
and  shall  go  and  merge  in  same.'  After 
some  small  pecuniary  bequests,  "As  to  all 
the  rest,  residue  and  remainder  of  any  pro- 
perty I  may  die  possessed  of  or  entitled  to,  of 
what  nature  soever,  whether  estates  freehold, 
leases,  Ac,  Ac,  I  hereby  bequeath,  devise  and 
grant  the  same  to  my  son  B.,  with  liberty  to 
him  to  dispose  of  the  same  in  any  way  he  may 
think  proper."— i/cW,  that  the  legacies  be- 
queathed to  A.  were  well  charged  on  the  real 
estates,  and  entitled  to  priority  over  a  sub- 
sea  uent  mortgage  by  B. — In  re  Browne,  6 1.  C. 
B.  240 ;  2  I.  Jur.  N.  S.  322.  (I.E.C.)— [ Affd.  : 
6  L  C.  R.  390 ;  8  I.  Jur.  N.  S.  49.    (C.A.) 

8.  E.,  by  a  post-nuptial  settlement,  in  1835, 
limited  lands,  "  subject  to  the  debts,  charges, 
and  incumbrances  in  the  schedule  mentioned," 
to  trustees  for  1000  years,  subject  thereto,  to 
his  eldest  son,  Y.,  lor  life ;  remainders  over  in 


strict  settlement.  The  trusts  of  the  term 
were,  after  the  death  of  E.  '*  to  raise  money 
sufficient  to  pay  off  the  debts,  &c.,  specified  in 
the  schedule  to  the  said  deed,  or  such  or  so 
much  thereof  as  should  then  remain  unsatis- 
fied ;  and  to  apply  the  money  to  so  be  raised  in 
paying  off  such  debts,"  &c.  "  accordingly."  E. 
acquired  by  the  same  deed,  a  general  power  of 
charging  the  lands,  subject,  to  the  term. 
I  Amongst  the  debts,  mentioned  in  the  schedule 
I  were  two.  secured  to  J.  by  promissory  notes. 
In  1844,  E.  gave  J.  a  bond,  on  which  judgment 
was  recovered  against  him.  In  exchange,  the 
promissory  notes  were  delivered  up. 

E.,  by  will,  in  ^843  referred  to  the  settlement 
of  1835,  and  confirmed  it.  Under  his  general 
power  of  charging,  he  charged  the  lands  with 
payment  of  his  debts,  so  far  as  his  personal 
estates  should  be  insufficient  to  discharge  them, 
and  bequeathed  the  residue  of  his  personal 
property,  after  payment  of  his  debts,  to  the 
,  petitioners,  whom  he  appointed  his  executors. 
After  the  decease  of  E.,  J.  obtained  pay- 
ment of  the  sum 'due  on  foot  of  his  judgment 
out  of  E.'s  personal  estate.  Held,  that  the 
lands  comprised  in  the  settlement  of  1835 
were  the  primary  fund  to  pay  the  judgment 
obtained  by  J.  on  the  bond  given  in  extinction 
of  the  promissory  notes. — Stuart  r.  Castfestuart, 
6  I.  C.  R.  289  ;  3  I.  Jur.  N.  S.  6.    (C.) 

4.  R.,  before  his  second  marriage,  in  1832, 
'  executedjthree  bonds,  with  warrants  of  attorney 
'  to  confess  judgment  thereon  ;  and  by  a  deed 

executed  the  same  day,  erroneously  reciting 
I  that  judgments  had  been  entered  on  the  bonds, 
declared  the  trusts  of  those  judgments  to  be 
for  the  three  daughters  of  his  first  marriage. 

Judgments  were  not  entered  on  the  bonds 
until  after  the  solemnization  of  the  second 
marriage.  By  settlement  executed  in  con- 
templation of  the  second  marriage,  which  did 
not  mention  the  bonds  or  judgments,  R.  settled 
lands  for  the  purposes  oi  that  marriage.  R. 
afterwards,  for  value,  charged  his  reversionary 
interest  in  those  lands.  Ileid,  that  the  judg- 
ments of  1832  were  to  be  treated  as  volun- 
tary, and  postponed  to  the  subsequent  charges 
created  by  R. 

After  the  creation  of  the  charges  by  R.,  two 
of  the  daughters  assigned  their  judgments, 
for  value.  Held,  that  such  assignment  for 
value  did  not  operate  by  relation,  so  as  to 
give  the  judgments  priority  over  the  charges 
created  by  R. — 0' Donovan  v.  Rogers,  7  L  C.  R. 
496;  3  I.  Jur.  N.  S.  291.  (C.A.)— [Affirming 
Rolls  decision :  7  I.  C.  R.  1.] 

5.  A.,  in  consideration  of  £2632  advanced 
by  B.,  his  son,  in  pursuance  of  a  previous 
agreement,  by  deed  dated  the  2l8t  Nor. 
1844,  settled  his  fee  simple  estates  in  strict 
settlement,  and  conveyed  the  lands  of  C.  and 
K.,  which  he  held  under  a  f.-f.  grant,  to 
trustees,  to  sell,  and  apply  the  proceeds  to  the 
payment  of  debts  affecting  the  fee-simple 
estates,  incurred  prior  to  T.  Term  1842 ;  and 
to  take  an  assignment  of  those  debts,  to  secure 
£6000  for  A.*8  younger  children. 

The  advance  was  secured  by  a  judgment  en- 
tered up  immediately  before  the  execution  of 
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the  deed  of  18i4.  A  schedale  to  that  deed 
contained  a  considerable  number  of  judgment 
debts,  entered  up  subsequently  to  T.  Term 
1842,  but  before  the  judgment  securing  B/s 
advance.  HM^  that  upon  the  construction  of 
the  deed  of  1844,  the  trusts  of  the  deed  were 
intended  to  have  priority  to  B.'s  judgment 
[Hargreave,  C.  dissenting.] 

C.  and  K.,  were  held  under  a  f.-f.  grant, 
subject,  as  to  K.,  to  a  lease  for  three  lives, 
all  of  which,  at  the  execution  of  the  deed  of 
1844,  were  alleged  to  be  dead.  The  deed 
provided  that  B.  should  take  proceedings  to 
recover  actual  possession  of  K.  B.  took  those 
proceedings ;  but  on  investigation  it  appeared 
that  one  life  was  in  being.  Udd  (Hargreave, 
C,  dubiiante\  that  the  proviso  was  a  condition 
precedent  to  the  carrying  out  of  the  contract 
intended  by  the  deed  of  1844 ;  and  that,  as  it 
never  had  been  fulfilled,  B.  was  not  bound  to 
carry  out  the  trusts  of  the  deed. — In  re  Blake, 
71.  C.R.  66.    (I.E.C.) 

1.  A.  bequeathed  a  legacy  to  H.,  which  she 
directed  to  be  paid  and  retained  by  him  in  the 
first  instance,  without  any  delay  or  deduction 
inmiediately  after  her  decease.  She  then 
made  other  bequests,  among  which  was  a 
bequest  of  X250  to  R. ;  and  if  the  full  amount 
of  the  debt  due  to  her  should  be  recovered, 
she  left  R.  £200  in  addition.  She  appointed 
H.  her  executor  and  residuary  legatee.  Held, 
that  the  legacy  to  H.  should  not  have  priority; 
but  should,  on  a  deficiency  of  assets,  abate 
rateably  with  the  other  legacies. — Roche  v. 
Harding,  7  I.  C.  R.  338 ;  3  I.  Jur.  N.  S.  253. 
(R.) 

2.  In  March  1857  the  bankrupt  borrowed 
from  W.  je200  and  deposited  with  W.,  as  a 
security,  a  memorandum  of  agreement  between 
the  bankrupt  and  his  landlord,  that,  on  pay- 
ing £400,  by  instalments  of  £50,  a  lease  would 
be  granted  to  the  bankrupt.  The  instalments 
were  not  paid,  and  the  benefit  of  the  agree- 
ment was  forfeited.  In  April  1858,  the  bank- 
rupt being  indebted  to  R.  in  £160,  proposed, 
as  security  to  R.,  an  equitable  mortgage  on 
the  premises.  The  landlord  agreed  to  execute 
a  lease,  on  payment  of  £100,  the  balance  due 
of  the  £400.  The  lease  was  executed,  and  R. 
paid  the  £iOO— Held,  that  R.'s  demand  for 
£260  was  prior  to  the  claim  of  W.  on  the 
leasehold  premises.  —  In  re  Clarke,  8  I.  C.  R. 
216.    (B.) 

3.  A  tenant  for  life  of  estates,  with  a  power 
to  charge  them  with  £7000  for  the  benefit  of 
his  younger  children,  executed  on  the  marriage 
of  r.,  his  third  son,  a  bond  and  warrant  of 
attorney,  on  which  judgment  was  entered,  to 
secure  £1400  as  provision  for  such  third  son. 
By  will  he  devised  his  estates  to  his  eldest 
son,  subject  to  his  debts  and  incumbrances  of 
every  kind,  and  bequeathed  £2000  to  his  only 
daughter,  M^  and  £1000  to  his  only  son,  H., 
charging  these  legacies  on  the  estates,  in  ex- 
ercise of  the  power.  The  testator  concluded  his 
will  by  stating  that  be  had  avoided  making 
mention  in  his  will  of  his  married  children, 
AS  he  had  already,  by  bond  or  otherwise,  pro- 
vided for  them  at  their  respective  marriages, 


adequately  to  the  provision  made  by  his  will 
for  his  otner  children. 

It  having  been  decided  (7  I.  C.  R.  18\  that 
the  charge  of  the  judgment  debt  to  P.,  oy  the 
will,  operated  as  an  execution  of  the  power 
to  charge  for  younger  children, — Held,  over- 
ruling a  decision  of  the. I.  E.  Court,  that 
the  charge  of  £1400  had  not  priority  over  the 
legacies.— /n  re  Morgan,  8  I.  C.  R  266 ;  8  I. 
Jur.  N.  S.  357.    (C.A.) 

4.  By  marriage  settlement,  it  was  cove- 
nanted that  a  term  should  be  vested  in  trus- 
tees, to  secure  portions  for  the  younger 
children  of  the  marriage,  as  the  father  should 
appoint  by  deed  or  wilL  On  the  marriage  of 
one  of  the  younger  sons,  he  wrote  a  letter 
promising  to  appoint  a  portion  of  the  fund  in 
his  favour.  On  the  marriage  of  another 
younger  son,  the  father  made  a  regular  ap- 
pointment, by  deed  in  his  favour.  Held,  that 
the  former,  though  but  a  contract  to  appoint, 
being  prior  in  date,  should  be  preferred  to  the 
subsequent  regular  appointment. — In  re  Jen- 
nings, 8  I.  C.  R.  421.    (P.C.) 

6.  v.,  possessed  of  a  term  of  years,  with  a 
t.  g.  covenant  for  renewal,  devised  all  his 
landed  property,  houses,  and  tenements,  goods 
and  chattels  of  every  description,  ready 
money  and  outstanding  debts,  to  his  sons.  A., 
B.,  and  C,  to  be  equally  divided  between  them, 
and  appointed  his  wife  executrix. 

V.  died,  in  1833.  On  his  death  his  widow, 
who  proved  the  will,  and  B.  went  into  posses- 
sion of  the  lands,  until  the  death  of  the  wife 
in  1847,  when  A.  took  out  administration  de 
bonis  non,  and  continued  in  possession,  apply- 
ing all  the  rents  to  his  own  use.  In  1850  a 
perpetuity  grant  of  the  lands  under  the 
Church  Temporalities  Act,  reciting  V.*s  will, 
and  that  A.  was  administrator  de  bonis  non  was 
made  to  him  expressly  in  that  character.  In 
an  administration  suit — Held,  that  the  perpe- 
tuity grant  rebutted  the  presumption  of  an 
assent  by  the  executor  to  the  bequests,  arising 
from  lapse  of  time. 

That  the  lands  should  be  sold,  and  divided 
into  three  shares,  for  the  benefit  of  V.*s  sons 
or  their  representatives. 

That  the  claim  of  A.'s  representative,  by 
reason  of  the  surplus  rents  ^received  by  B., 
should  be  paid  out  of  B.'s  share  in  priority  to 
judgments  against  B.  registered  as  mortgages. 
—M' Connelly,  Crothers  f- others,  9  L  C.  R.  217. 
(R.) 

6.  Two  judgments,  of  1797,  were  obtained 
against  D.,  seized  of  the  lands  of  B.  &  S.  B. 
was  sold  in  the  I.  E.  Court,  on  the  petition  of  a 
mortgagee  of  1845 ;  and  the  proceeds  of  the 
sale,  being  insnfiScient  to  pay  the  mortgage, 
an  issue  was  directed  by  that  Court,  to  try 
whether  the  judgments  had  been  paid.  A 
verdict  found  that  they  had  not.  The  mort- 
gagee was  thereupon  directed  by  the  I.  B. 
Court  to  pay  the  sum  due  on  the  judgments 
and  they  were  assigned  to  a  trustee  for  her! 
Held,  that  the  judgments  were  subsisting 
charges  against  S.,  and  were  not  barred  by 
the  Statute  of  Limitations. — Morris  y.  Herbert 
91.  C.R.  327.    (B.) 
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1.  By  deed,  reciting  an  intention  on  the 
grantor's  part,  to  found  and  benefit  charities, 
lands  were  conveyed,  on  trust,  to  pay  annu- 
ities for  the  maiptenauce  of  some  of  the 
charities,  on  certain  gale  days,  *'  without  any 
abatement,  deduction,  or  defalcation  whatso- 
ever." The  trustees  were  then  directed  to  pay 
other  annuities  for  the  benefit  of  the  otlier 
charities.  The  estate  proving  delicient  to  pay 
all  the  annuities,  the  Master,  upon  a  reference 
to  him,  decided  that  those  or«lered  to  be  paid 
"witliout  any  abatement,  &c.,  &c.,  had  pri- 
ority." Htlil,  that  the  anniiitie>  had  no  jiriority 
over  each  other.  The  doctrine  tjf  vy-prts  in 
reference  to  charities  expounded.  —  In  re 
Evans  s  Charities,  10  I.  C.  K.  271.     (C.) 

2.  A.,  by  will,  in  1830,  executed  a  power  of 
appointing  amongst  his  younger  sous,  X'JOOO, 
charged  by  his  marriage  settlement  on  the 
lands  of  11.,  of  which  he  was  tenant  for  life. 
After  his  death,  his  eldest  son  V..  who  took 
II.  as  tenant  in  tail,  conveyed  them  in  1837 
to  trustees,  to  secure  4I1(HK)  by  way  of  mort- 
gage, the  younger  sons  being  parties  to  the 
mortgage,  and  consenting  thereby  to  postpone 
their  claims.  At  the  same  time,  V.  executed 
his  bond  collateral,  to  secure  the  same  sum, 
and  warrant,  upon  which  judgment  was  en- 
tered. 

In  1841,  V.  purchased  the  lands  of  F. ;  and 
in  1845,  a  judgment  was  obtained  against 
him  by  S.  H.  and  F.  were  subsequently  sold 
in  the  L.  E.  Court.  The  proceeds  of  H.  hav- 
ing proved  insuihcient  to  pay  the  amount  due 
on  foot  of  the  mortgage,  a  Judge  of  that 
Court  ordered  that  the  mortgage  debt  should 
be  paid  rateably  out  of  the  proceeds  of  H. 
and  F.,  and  the  surplus  of  H.  applied  in  dis- 
cbarge of  the  appointees'  claims,  and  the 
surplus  of  F.  in  discharge  of  the  judgment  of 
1845.  Thls^Court,  upon  appeal,  reversed  that 
decision,  being  of  opinion  that  no  equity  had 
arisen  upon  the  purchase  of  F.  in  favour  of 
the  appointees  under  the  will,  so  as  to  en- 
title them  to  insist  upon  the  mortgagee's  claim 
being  paid  rateably  out  of  the  proceeds  of  H. 
and  F.,  and  that  consequently  the  doctrine  of 
marshalling  did  not  apply. — [Barnes  v.  Racster^ 
1  Y.  &  Col.  Ch.  Cas.  401,  commented  on.] — In 
re  Lawder's  Estate,  11  I.  C.  R.  346 ;  6 1.  Jur.  N. 
S.  210.     (C.A.) 

3.  A.  mortgaged  B.  to  V.,  and  gave  him  as 
a  collateral  security  a  judgment,  which  at- 
tached on  both  B.  and  W.  Subsequently  V. 
assigned  his  debt  and  securities  to  C.  And 
A.  at  the  same  time  mortgaged  B.  to  C.  for  a 
further  sum,  with  a  covenant  against  all  in- 
cumbrances, except  the  mortgage  to  V.  Heid, 
that  C,  as  against  a  puisne  incumbrancer, 
was  entitled  to  be  paid  the  debt  assigned  to 
him  by  V.  out  of  W.  first,  so  as  to  leave  B. 
unimpaired  to  meet  the  second  mortgage  made 
to  C.  himself.— /n  re  Roddy's  Estate,  11 1.  C.  R. 
369.    (L.E.C.) 

4.  A.  deyised  several  annuities,  which  she 
directed  only  to  be  a  lien  upon  and  charged 
on  the  yearly  income  of  her  lands,  real,  free- 
hold, and  chattel  real,  bat  not  upon  any  other 


personal  estate.  She  directed  that,  if  the 
yearly  income  of  her  lands  should  fall  short  of 
paying  the  annuities,  the  deficiency  should 
equally  and  proportionably  be  upon  all  such 
annuities ;  each  to  receive  according  to  the 
magnitude  of  such  annuity,  and  in  proportion 
thereto,  but  no  such  deficiencv  to  be  vested 
upon  her  per>onal  estate.  She  devised  the 
residue  of  her  property,  real  and  personal, 
after  satisfying  the  annuities,  &c.  The  income 
of  the  lands  was  insufhcicnt  to  pay  the  annui- 
ties. Hf/d,  that  they  being  charged  on  the 
income  only  of  the  lands,  were,  for  each  year, 
satl>Hed  by  pa\  ment  of  a  proportionable  share, 
and  that  tlie  arrears  were  not  charged  on  the 
future  rents. — Fitzqeraldy,  O'CouncU,  11  I.  C. 
IX.  457.     (K.) 

5.  In   a  marriage  settlement,   a  husband 
,  covenanted   with   his  trustees  that  his  heirs, 

executors.  &c.,  would,  from  his  death,  pay  his 
wife  a  yearly  jointure  of  j£40 ;  and  pay  them 
£400  for  the  benefit  of  the  children,  if  any. 
The  husband  became  indebted  to  one  of  the 
trustees,  who  entered  up  judgment  against 
him,  and  insured  the  husband's  life  for  its 
amount.  Upon  sale  of  the  trust  property — 
Jlekl,  that  the  assignee  of  that  judgment  was 
entitled  to  be  placed  upon  the  final  schedule 
of  incumbrances  in  priority  to  the  settlor's 
wife  aud  children;  and  that,  in  considering 
dealings  between  a  trustee  and  his  c.  q.  t.,  the 
length  of  time  during  which  the  trustee's  acts 
have  been  acquiesced  in,  with  the  knowledge 
of  the  c.  g.  t.,  is  to  be  taken  into  account  in 
I  the  trustee's  favour. — [Ennis  v.  Smith,  Jon.  & 
Car.  400,  followed.] — Jn  re  M^Kenna's  Estate, 
6  I.  Jur.  N.  S.  330.     (C.A.) 

6.  A.  was  seized  in  fee  of  estates  called  the 
family  estates,  and  tenant  for  life  of  devised 
estates,  with  remainder  to  B.,  his  eldest  son, 
in  tail,  subject  to  large  incumbrances  affecting 
each  estate.  A.  and  B.  agreed  that  all  the 
incumbrances  should  be  paid  by  the  sale  of  C, 
a  portion  of  the  devised  estate,  which  was  of 
sufficient  value  for  the  purpose ;  and  that  the 
residue  of  the  devised  estate,  and  the  family 
estate,  should  be  settled  on  A.  for  life,  re- 
mainder to  B.  for  life,  remainder  over.  Two 
deeds  were  executed.  By  one  the  entail  of 
the  devised  estate  was  barred,  and  it  was  con- 
veyed to  such  uses  as  A.  should  appoint.  By 
the  other  A.  conveyed  the  family  estate,  and 
conveyed  and  appointed  the  devised  estate  to 
such  uses  as  A.  and  B.  should  jointly  appoint; 
in  default  of  appointment,  to  the  use  of  trus- 
tees for  1000  years,  to  secure  younger  child- 
ren's portions ;  and  subject  thereto  to  the  use 
of  A.  for  life,  remainder  to  B.  for  life,  re- 
mainder to  the  first  and  other  sons  of  B.  in 
tail,  remainder  over.  A.  covenanted  with  B., 
that  he  would  sell  C,  and  would,  out  of  the 
rents  received  by  him  before  the  sale,  and  the 
money  which  should  arise  from  such  sale,  pay 
all  the  charges  and  incumbrances  affecting 
both  estates. 

A.  misapplied  the  rents,  and  suffered  an 
arrear  of  interest  of  the  incumbrances  on  the 
family  estate  to  accrue.  Consequently  the 
price  of   C.    proved  insufficient  to  pay  the 
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incnmbrances  and  the  interest  on  them ;  and  a 
portion  of  the  family  estate  was  sold.  HeUi, 
that  B.  had  an  equity  against  A.  to  be  re- 
couped out  of  the  rents  of  the  life  estate 
which  he  derived  under  the  deed,  to  the  extent 
of  all  interest  on  the  incumbrances  scheduled 
in  the  deed,  which  accrued  after  its  date,  and 
which  were  levied  by  sale  of  any  of  the  family 
estates,  in  consequence  of  A.'s  misapplication 
of  the  rents. 

That  although  A.  was  not  bound,  before  the 
execution  of  the  deed,  to  pay  the  arrear  of 
interest  then  due  on  the  family  estate,  it  was, 
under  the  deed,  to  be  paid  out  of  the  rents 
and  produce  of  the  sale  of  C. 

That  the  rents  and  the  produce  of  the  sale 
of  C.  were  also  applicable  to  pay  arrears  due 
on  the  devised  estate. 

That  the  equity  of  the  petitioner  to  be  re- 
couped prevailed  ^over  the  right  of  judgment 
creditors  of  A.,  whose  judgments  were  obtained 
after  the  deed,  and  who  had  appointed  a  re- 
ceiver over  his  life  estate. — Kilworth  v.  Mount- 
cashel,  12  I.  C.  R.  43.    (R.) 

1.  A.,  seized  of  real  estate,  subject  to  a 
mortgage,  which  he  had  covenanted  to  pay, 
by  will,  in  1829,  bequeathed  pecuniary  lega- 
cies, and  directed  that  all  his  chattel  property 
whatever  (except  as  before  bequeathed)  should 
be  sold ;  and,  in  the  first  place,  the  produce 
thereof  to  be  applied  to  pay  his  just  debts  and 
funeral  expenses ;  and  in  the  next  place,  in 
discharge  of  his  legacies.  The  mortgaged 
estate  descended  to  the  heir-at-law.  Held, 
that  he  was  entitled  to  have  the  mortgage 
paid  out  of  the  personal  estate  in  preference 
to  the  legacies. — Burley  v.  Armstrong^  12  I.-  C. 
R  270 ;  7  L  Jur.  N.  S.  50.    (R) 

2.  A  rector,  by  deed,  granted  for  value  an 
annuitv  charged  on  his  tithe  rentcharge  and 
glebe  lands,  payable  on  the  Ist  May  and  1st 
Nov.  in  each  year.  The  deed  gave  a  power  of 
distress  when  the  annuity  should  be  81  days 
in  arrear ;  and  contained  a  power  of  attorney 
to  the  grantee  to  receive  the  rentcharge,  and  a 
demise  to  a  trustee  to  secure  it.  The  annuity 
was  paid  to  the  1st  of  Nov.  1860.  In  April 
1861,  the  grantee  served  notices  on  the  tithe 
rentcharge-payers  to  pav  their  rentcharge  to 
him.  Afterwards,  on  the  19th  of  April,  a 
sequestration  was  issued  on  foot  of  a  judgment 
puisne  to  the  annuitv  deed.  On  the  2nd  May 
1861,  the  grantee  of  the  annuity  deed  filed  a 
petition  for  a  receiver  over  the  tithe  rent- 
charge.  Ueldf  that  he  was  entitled,  as  against 
the  sequestration  creditor,  to  the  tithe  rent- 
charge  received  by  the  sequestrator  after  the 
filing  of  the  petition. — Irvine  v.  Frew,  12  I.  C. 
R.  418 ;  7  L  Jur.  N.  8.  Z2.    (C.) 

3.  The  assignor  of  a  judgment,  who,  by  the 
deed  of  assignment,  covenants  not  to  do  any- 
thing to  vitiate  or  defeat  the  assigned  judg- 
ment, is  not  entitled  to  enforce  prior  securities 
vested  in  him,  so  as  to  exhaust  the  property 
subject  to  the  assigned  judgment. — Williams 
V.  W,,  12  I.  C.  R  607.    (C.) 


4.  A  covenant  in  a  marriage  settlement, 
that  the  wife  shall,  out  of  the  property  of 
which  the  husband  shall  die  seized  or  pos- 
sessed, receive  an  annuity,  only  binds  the  pro- 
perty remaining  after  payment  of  debts. — 
Rowan  v.  ChrUe,  13  I.  C.  R.  169.     (C.) 

5.  By  settlement,  in  1787,  on  the  marriage  of 
E.,  lands  held  for  lives  renewable  were  settled 
to  the  use  of  E.  for  life ;  remainder  to  the  use  of 
the  issue  of  the  marriage,  as  E.  should  appoint ; 
in  default  of  appointment,  to  them,  share  and 
share  alike ;  on  failure  of  issue,  to  E.  abso- 
lutely. The  issue  of  the  marriage  were  F.  and 
the  petitioner  M.    On  the  marriage  of  F.,  in 

1816,  a  settlement,  to  which  E.  was  a  party, 
was  executed,  which  recited  the  limitation 
contained  in  the  settlement  of  1787 ;  also,  that 
F.  was  entitled  to  one  moiety  of  the  lands  in 
that  settlement,  subject  to  the  life  estate  of 
E.,  and  put  that  moiety  in  strict  settlement. 
E.,  by  this  deed,  did  not  exercise  his  power  of 
appointment,  nor  convey  the  settled  lands.  In 

1817,  M.  married  ;  and  a  settlement  was  then 
executed,  in  which  E.  joined,  using  words 
sufficiently  large  to  convey  all  his  interest 
in  the  lands  comprised  in  the  deed  of  1787. 
HM,  that,  whatever  might  be  the  construc- 
tion of  that  deed,  the  petitioner,  claiming 
under  E.,  would  not  be  allowed  to  disappoint 
the  provisions  of  the  deed  of  1816. — Nwnn  v. 
Donovan,  13  I.  C.  R.  184 ;  7  I.  Jur.  N.  S.  818. 
(C.) 

6.  In  a  marriase  settlement,  executed  in 
1812,  the  husband,  V.,  covenanted  with  the 
trustees  of  the  settlement  that  his  heirs,  exe- 
cutors, &c.,  would,  from  and  after  his  death, 
pay  to  his  widow  an  annuity  of  £40  a-year. 
and  pay  the  trustees  £400  for  the  children  of 
the  marriage.  V.  became  indebted  to  one  of 
the  trustees,  who,  in  1828,  entered  up  judg- 
ment against  him  for  £600,  and  also  effected 
a  policy  of  insurance  upon  Y.'s  life  for  a 
similar  amount.  The  juagment  was  assigned 
to  B.,  who  also  purchased  a  judgment  obtained 
against  Y.  in  1834  for  £200,  on  which  occasion 
a  policy  of  insurance  had  been  effected  upon 
V.*s  life.  In  1860,  the  propertv  comprisea  in 
the  settlement  of  1812  was  sold  in  the  L.  E. 
Court.  Upon  settling  the  final  schedule  of 
incumbrances,  a  Judge  declared  that  the  join- 
ture of  £40  per  annum,  and  the  £400  for  the 
children,  were  entitled  to  priority  over  the 
judgment  of  1828  ;  and  that  the  judgment  of 
1834  had  been  satisfied  by  payment  of  the 
amount  reserved  by  the  second  policy  above 
mentioned.  Heldy  reversing  that  oecision,  that 
both  judgments  should  have  precedence  of 
the  jointure  and  of  the  £400. 

That  the  provision  made  in  the  settlement 
of  1812  for  the  widow  and  children,  was  only 
to  affect  such  property  as  the  settlor  should 
have  after  payment  of  his  just  debts;  that 
the  trustee  was  not,  as  such,  disqualified  from 
dealing  with  the  settlor,  even  though  suck 
dealings  might  have  the  effect  of  injuring  the 
provision  for  the  widow  and  children. 

That  when  such  transactions  have  been, 
with  full  knowledge  of  the  state  of  facts, 
acquiesced  in  by  c.  q,  trusts  for  a  long  period 
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of  time,  it  wonld  be  dangerous,  and  against 

?ablic  policj,  to  allow  them  to  be  re-opened. — 
n  re  M'KeHna*$  Ettate,  18  I.  C.  B.  289.  (C.A.) 

1.  A.  being  possessed  of  two  estates,  X.  and 
Y.,  both  were  sold  in  the  L.  E.  Court.  X.  was 
subject  to  a  mortgage,  and  also  to  prior  in- 
cumbrances. Y.  was  subject  to  tne  prior 
incumbrances,  but  not  to  the  mortgage.  There 
was  a  subsequent  judgment  affecting  both  es- 
tates. Heid,  that  the  mortgagee  was  entitled 
to  hare  the  securities  marshalled,  so  as  to 
hare  the  prior  incumbrances  paid,  in  the  first 
instance,  as  far  as  possible,  out  of  the  produce 
of  Y.,  and  that  the  subsequent  judgment  cre- 
ditor had  no  eqnitj  modifying  the  mortgagee's 
right  in  that  respect.— /n  re  Scotfe  Estate.  14 
I.  C.  R.68.    {CJl,) 

2.  S.,  in  1854,  purchased  sereral  denomina- 
tions in  the  I.  E.  Court,  as  trustee  for  E. 
Before  the  conveyance  was  executed,  E.  agreed 
to  sell  them  to  S.  in  consideration  of  a  bill  of 
exchange  for  £10,000,  and  a  mortgage  upon 
them.  S.  forged  a  (conveyance  from  the  I.  E. 
Court,  and  executed  for  valae  a  conveyance 
to  W.,  reciting  the  forged  conveyance  as  if 
genuine.  Afterwards  the  L,  E.  Court  execu- 
ted a  convevance  to  S.,  reciting  the  purchase- 
money  to  be  E.*8.  Bttd,  that  no  interest 
under  the  genuine  deed  passed  by  estoppel  to 
W.,  so  as  to  give  him  priority  to  E.*s  demand. 
That  E.  had  a  lien  for  the  amount  of  the  bill. 
—Eyre  v.  Sadleir,  14  I.  C.  R.  119.    (C.) 

8.  By  marriage  settlement,  lands  were  limi- 
ted (amongst  other  uses)  to  the  use  of  trustees 
ioT  600'years,  and,  subject  to  that  term,  to  the 
use  of  A.  for  life,  remainder  to  the  use  that  A.*s 
intended  wife  should  receive  a  jointure ;  and, 
subject  to  these  limitations,  to  the  use  of  the 
first  son  of  the  marriage  in  tail  male,  remain- 
ders over.  The  trusts  of  the  term  were,  to 
secure  the  payment  of  the  jointure ;  and  upon 
further  trust,  after  the  decease  of  A.,  or,  in  his 
lifetime,  with  his  consent  in  writing,  to  raise 
£10,000  as  portions  for  younger  children,  to 
be  divided  between  them  as  A.  should  ap- 
point. There  were  issue  of  the  marriage  an 
eldest  son,  and  two  younger  children.  A.,  by 
two  deeds  poll,  appointed  the  whole  of  the 
£10,000  to  his  two  vounger  children  in  certain 
proportions,  and  directed  that  it  should  be 
raised  with  interest  immediatelv.  Before  the 
registration  of  the  deeds  poll,  A.  had,  in  con- 
junction with  his  eldest  son,  mortgaged  the 
lands  in  fee,  and  confessed  judgments  to  a 
large  amount  before  the  mortgage.  Some  of 
them  A.  charged  by  mortgage  on  his  life 
estate.  The  aggregate  amount  of  the  judg- 
ments and  of  the  mortgage  in  fee  exceeded  the 
value  of  A.*s  life  estate.  One  of  A.*s  younger 
children  presented  a  petition  to  sell  A.'s  life 
estate  to  raise  her  appointed  share  of  the 
£10,000;  but  the  petition  was  dismissed,  at 
the  instance  of  the  creditors  on  A.'s  life 
estate.  A  petition  was  then  presented  by  the 
same  vounger  child,  to  raise  her  portion,  by 
sale  of  the  reversion  expectant  on  the  deter- 
mination of  A.'s  life  estate.  On  cause  shown 
against  the  conditional  order  for  payment  by 


the  remainderman,  and  Tarions  mortgagees 
and  judgment  creditors — Held,  that  the  peti- 
tion must  be  dismissed,  with  costs ;  that  Uie 
power  given  to  A.,  to  raise  the  £10,000  in 
nis  lifetime,  was  a  power  appendant  to  his 
life  estate,  and  was  suspended  by  his  acts: 
that  it  was  inequitable  for  him  to  exercise  it, 
as  the  effect  would  be  to  throw  exclusively 
on  the  estate  of  the  remainderman  the  pay- 
ment of  the  interest  which  accrued  during 
A.'s  lifetime,  and  for  the  payment  of  which 
his  estate  was  the  primary  fund. 

That  this  equity  does  not  apply  to  judgment 
creditors,  for,  as  they  do  not  acquire  any 
security  by  contract,  there  is  nothing  inequi- 
table in  diminishingftheir  security  by  a  power 
of  charging.  When  cause  shown  by  different 
parties,  who  represent  but  one  estate,  is  al- 
lowed, and  costs  are  awarded,  they  are  to  be 
paid  to  the  person  first  showing  cause.— /■  rt 
Greew*s  Eetaie,  14  I.  C.  B.  S25 ;  8  L  Jur.  N. 
8.348.    (L.E.C.) 

4.  In  1846,  A.  mortgaged  to  B.  the  lands  of 
X.,  and  in  1854  assigned  them  to  his  son,  in 
consideration  of  natural  love  and  affection. 
They  were  held  under  a  renewable  lease,  and 
the  son  covenanted  to  perform  the  lessee's 
duties.  A.  merely  covenanted  for  further 
assurance.  In  1856,  the  assignment  was  re- 
gistered. In  1860,  A.  mortgaged  lands  which, 
with  X.,  had  been  included  in  the  mortgage 
of  1846.  Proceedings  for  the  sale  of  A's 
lands  having  been  instituted,  a  supplemental 
petition  for  the  sale  of  X.  was  presented  on 
foot  of  the  mortgage  of  1846.  The  order  was 
made,  but  a  direction  was  given  that  A's 
lands  should  be  sold  first.  The  proceeds  of 
their  sale  sufilced  to  pay  off  the  mortgage  of 
1846  and  the  prior  incumbrances,  but  left  no 
sufficient  residue  for  the  mortgage  of  1860. 
Held,  that  the  assignment  was  not  to  be 
deemed  to  have  exonerated  X.  from  the  mort- 
gage of  1846,  notwithstanding  the  covenant 
for  further  assurance;  that  the  assignment 
was  to  be  deemed  a  voluntary  conveyance, 
and  therefore  no  indemnity  could  prove 
effectual  against  a  purchaser  for  value ;  that 
the  proceedings  which  had  been  instituted 
gave  jurisdiction,  and  that,  independently  of 
such  proceedings,  jurisdiction  would  have  been 
given  by  any  well-founded  equity  of  marshal- 
ing, or  of  contribution. — Tn  re  HorJu^s  Estate, 
16  1.  e.  B.816.    CI'.E.C.) 

5.  Estates,  subject  to  charges,  were  settled 
on  A.  for  life;  remainder  to  his  eldest  son, 
B.,  for  life  ;  remainder  to  B.'s  first  and  other 
sons  in  tail.  A.  covenanted  to  sell  C.  a  por- 
tion of  the  estates;  and,  out  of  the  renta 
received  by  him  before  the  sale  and  the  pur- 
chase-money, to  pay  off  all  the  charges  on 
the  settled  estates.  C,  in  consequence  of 
A.'s  default  in  not  keeping  down  the  interest, 
proved  insufficient  to  pay  off  the  incumbran- 
ces, and  another  portion  of  the  estates  was 
sold  to  defray  the  deficiency.  Held,  that  B. 
had  an  equity  to  be  recouped  the  sum  so 
raised  for  payment  of  the  principal,  as  well 
as  the  Interest  of  the  charges  which  C.  had 
proved  insufficient  to  pay,  out  of  the  rents  of 
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A/s  life  estate,  and  in  priority  to  A/s  judg- 
ment creditors  whose  jadgments  had  been 
obtained  subsequently  to  the  date  of  the  set- 
tlement.— Kilworth  Y.  Mountcashel,  15  I.  C.  R. 
660.    (B.) 

1.  A  judgment  creditor,  on  behalf  of  him- 
self and  the  other  judgment  creditors  on  the 
life  estate  of  X.,  instituted  a  suit  to  which  a 
trustee  for  all  the  judgment  creditors  was  a 
party.  At  the  hearing,  it  was  dismissed  on 
the  merits.  Another  judgment  creditor,  who 
(save  so  far  as  the  trustee  represented  him) 
had  not  been  a  party  to  it,  subsequently  in- 
stituted, for  a  like  purpose,  a  suit,  which  relied 
upon  different  equities,  and  put  forward  addi- 
tional facts  supported  by  new  evidence.  Helcly 
that  the  dismissal  of  the  first  suit  was  not  an 
absolute  bar  to  the  prosecution  of  the  second. 

A.,  seized  in  fee  of  estates,  subject  to  a 
charge  of  £2000,  for  his  sisters,  between  whom 
it  was  to  be  equally  divided,  gave  on  the  oc- 
casions of  their  marriages  judgments  dated 
respectively  H.  Term  1802  and  E.  Term  1802, 
to  secure  to  his  sisters  respectively  portions 
of  jCIOOO  and  £2000.    In  1809  he  executed  a 
voluntary  post-nuptial  settlement,  whereby, 
after  reciting  that  he  was  seized  in  fee  of 
those  estates,  subject  to  a  jointure  of  jCCOO 
for  his  wife,   and  subject    also    to    charges 
amounting  in  the  whole  to  £3000,  principal 
money,  with  which  they  stood  charged  for  the 
use  of  his  sisters,  as  expressed  in  their  several 
marriage  settlements ;  and  reciting  that  from 
the  love  and  affection  which  he  bore  his  wife 
and  children,  he  was  anxious  to   settle  and 
assure  the  inheritance  of  those  estates,  in 
order  to  secure  for  his  familv  the  most  cer- 
tain and  liberal  provision  which  the  nature 
and  value  of  his  estates  would  admit  of,  he 
settled  the  lands  on  himself  for  life,  remain- 
der to  his  eldest  son  for  life,  remainders  over 
in  strict  settlement.    He  subsequently  con- 
tracted debts,  which  were  secured  by  judg- 
ments on  his  life  estale ;  and,  on  the  marriage 
of  his  eldest  son  in  1831,  executed  a  deed  by 
which  he  adopted  and  continued  the  limita- 
tions of  1809.     The  judgment  of  E.  Term 
1802  was  paid  off  out  of  the  rents  and  profits 
of  the  life  estate  of  A.,  who  died  in  1801. 
Held,  that  the  deed  of  1809  showed  no  inten- 
tion  to  onerate   A.'8    life    estate    with  the 
judgment  of  E.  Term  1802;  and  that  there- 
fore the  judgment  creditors  on  that  estate 
were  entitled  to  raise  out  of  the  inheritance 
the  amount  paid  on  foot  of  this  judgment 
out  of  the  life  estate. — Uo^hin  v.  Aylward,  15 
I.  C.  R.583.    (C.A.) 

n.  How  Prioritt  is  Lost  ob  Acquibbd. 

1.  Generally. 

2.  By  Tackinq  Securities, 

3.  By  Equitable  Lien. 

4.  Bu  Notice,  or  its  Want. 
6.  Under  the  Registry  Acts, 

II.  1.  How,  generally,  Priority  is  Lost  or 
Acquired, 

2.  By  deed  of  Sept.  7,  1812,  lands,  subject 
to  outstanding  incumbrances,  were  settled  on 


A.  for  life ;  remainder  to  his  first  and  other 
sons  in  tail.  In  1816,  A.  granted  B.  annuities 
charged  on  the  life  estate ;  and,  in  1818,  paid 
off  some  of  the  prior  incumbrances,  and  had 
them  assigned  to  a  trustee  for  his  own  benefit. 
In  1820,  A.,  and  his  trustee  joined  in  assign- 
ing to  C,  for  value,  without  notice,  those 
paid  incumbrances.  Held,  that  the  arrears  of 
the  interest  on  those  charges  were  incumbran- 
ces on  the  life  estate  prior  to  the  annuitant ; 
and  that,  as  against  nim,  the  interest,  pay- 
able on  those  charges  out  of  the  life  estate, 
had  not  been  merged  by  the  dealings  of  the 
owner  of  the  life  estate  therewith. — Harmon 
V.  Foster,  1  Dr.  &  Wal.  637.    (C.) 

3.  A  party  claiming  under  an  annuity, 
charged  on  a  rectorv  and  vicarage  by  the  in- 
cumbent, is  entitled  to  priority  over  a  judg- 
ment creditor  of  the  incumbent,  although 
prior  in  point  of  time,  who  did  not  obtain  a 
sequestration  until  after  the  date  of  the 
charge.— FFm«  v.  Beres/ord,  5  I.  £.  B.  407;  8 
Dr.  &  War.  276.    CC) 

4.  W.,  being,  in  1824,  indebted  to  judement 
and  other  creditors,  by  indenture  made  be- 
tween him;  H.,  a  creditor  and  trustee;  and  such 
of  the  creditors  as  had  executed  and  should 
execute;  conveyed  his  real  and  chattel-hold 
estates  to  H.,  in  trust,  by  sale  or  mortgage, 
to  pay,  first,  the  mortgage  creditors ;  secon<Sv, 
the  judgment  creditors ;  thirdly,  the  bond ; 
and  fourthly,  the  simple  contract  creditors ; 
all  of  whom  were  set  out  in  different  schedules 
to  the  deed ;  and  to  hold  the  surplus  in  trust 
for  W.  H.  was  empowered  to  pay  the  debts 
(as  to  those  of  each  class)  at  such  times,  and 
in  such  order  as  he  should  think  most  con- 
venient and  proper ;  and  also,  to  settle  tht 
amount  of  any  of  the  debts  in  such  manner 
as  he  should  think  expedient,  save  only  that 
no  security  of  any  of  the  creditors  who  should 
execute  the  deed  should  thereby  be  prejudiced 
or  affected.  Held,  that  by  the  operation  of 
that  deed  the  judgment  creditors  lost  the 
original  priorities  of  their  judgments,  and, 
the  fund  being  deficient,  they  were  bound  to 
Ahaio  pari  passu  amongst  themselves. —  Taylor 
V.  Gorman,  6  I.  E.  B.  321.    (B.) 

5.  The  judgment  creditors  of  Q.,  of  whom 
T.,  his  solicitor,  was  one,  joined  in  a  trust 
deed,  the  effect  of  which  was,  that  they  should 
be  paid  without  priority.  T.  claimed  a  lien 
for  costs  on  title  aeeds  of  Q.'s  property.  In  a 
suit  for  carrying  into  effect  this  trust  deed, 
which  included  mortgage  creditors  who  were 
to  be  first  paid,  and  whose  mortgage  was  prior 
to  T.'s  lien,  the  decree  (under  which  G.*s  pro- 
perty was  sold)  ordered  T.  to  bring  in  the 
titl^  deeds,  without  prejudice  to  his  lien.  T. 
lodged  the  deeds.  The  lien  was  prior  to  the 
claims  of  other  judgment  creditors.  Held, 
that  T.  could  not  insist  on  his  lien. 

Taylor  v.  Gorman,  6  I.  E.  B.  330,  afilrmed 
on  appeal. — Taylor  v.  Gorman,  7  I.  E.  B.  259. 
(C.) 

6.  A  father,  tenant  for  life,  with  power  to 
charge  £500  for  younger  children;  and  his 
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son,  tenant  in  tall,  settled  the  estate  to  the 
uses,  that  the  son  should  receire  a  rentcharge 
of  £100  for  their  lives,  and  that  of  the  sonri- 
Tor,  with  powers  of  distress  and  entry  for 
non-pajment ;  then  to  the  father's  use  for  life, 
with  power  to  charge  an  additional  £1000  for 
▼oanger  children ;  then  to  the  son  in  talL 
The  father,  having  exercised  the  power,  died. 
His  son,  and  several  younger  children,  sur- 
vived. Held,  that  although,  if  it  was  the 
intent  to  give  the  annnitv  priority  over  the 
£1000,  equity  would  not  allow  a  legal  merger 
to  destroy  it,  yet  the  true  construction  of  the 
deed  showed,  that  it  was  not  the  intention 
that  the  annuity  should  exist  after  the  father's 
death,  though  granted  for  the  son's  life ;  and, 
therefore,  that  the  general  rule,  which  in 
family  settlements  gives  priority  to  charges 
for  younger  children,  must  prevail. — MUU  v. 
if.,  9  L  £.  R.  299  ;  3  Jon.  &  L.  242.    (C.) 

1.  The  2nd  sec^  as  well  as  the  1st,  of  the 
Bedocketing  Act,  9  G.  4,  c.  85,  only  avoids 
judgments  in  favour  of  purchasers  becoming 
such  after  twenty  years  from  their  entry. 
Therefore,  a  judgment  of  M.  T.  1818  was  not 
rendered  void  by  sec  2,  in  favour  of  a  pur- 
chaser under  a  conveyance  of  1831,  though  not 
revived  or  redocketed  either  within  twenty 
years  from  its  entry,  or  five  years  from  the 
passing  of  the  Act. — Hickson  v.  Co//ts,  10 1.  £. 
R.  447.  (C.)— [Revg^  on  re-hearing,  6  I.  E. 
R.  524  ;  1  Jon.  L  L.  271.    (C.)] 

2.  The  re-docketing  mentioned  in  the  7  &  8 
Ftc,  c.  90,  s.  2,  is  re-docketing  under  the  9  G, 
4,  c.  86.  Therefore,  when  a  judgment  credi- 
tor of  T.  Term  1840,  before  the  former  Act 
came  into  operation,  lodged  the  affidavit  with 
the  proper  officer,  and  obtained  a  certificate 
that  the  judgment  was  re-docketed,  but  the 
officer  neglected  to  make  the  proper  entry 
in  the  book,  as  required  by  the  9  G,  4,  c.  85, 
so  that  the  judgment  did  not  appear  to  be 
re-docketed  as  against  one  of  the  conuzees — 
Utld,  that  the  creditor  had  lost  his  priority 
as  against  subsequent  mortgagees. 

Registration  under  the  7  &  8  Vic,  c.  90, 
gives  no  priority  to  judgments  inter  se. — 
M'Minn  V.  M' Connelly  2  I.  C.  E.  609.    (B.) 

3.  A.  borrowed  money  by  mortgage  of  his 
estates,  D.  and  S.,  to  which  B.,  a  prior  incum- 
brancer on  D.,  and  C,  a  prior  incumbrancer 
on  S.,  were  parties,  and  consented  to  give 
the  mortgage  priority  over  their  respective 
charges.  The  lands  were  subesquently  sold, 
and  the  mortgage  paid  out  of  their  joint 
produce.  The  residue  of  the  fund  produced 
oy  sale  of  the  S.  estate  was  not  sufficient  to 
pay  C.*s  incumbrance.  Held,  that  C.  was 
not  entitled  to  contribution  against  B.;  there 
not  having  been  any  common  liability  iS  pay 
a  common  demand. — In  re  Keilu^  9  1.  C.  B. 
87.    (C.A.) 

4.  A  solicitor,  failing  to  obtain  a  loan  for 
his  client  from  a  stranger,  lent  him  the  money 
on  mortgage,  in  the  stranger's  name,  and 
used  that  name  to  obtain  from  his  client  prio- 
rity for  the  loan,  over  two  jointures  payable 


out  of  the  estate,  and  concealed  the  fact  of 
bimielf  being  the  lender.  Hdd,  that  such  a 
loan  by  a  solicitor  to  his  client,  accompanied 
with  concealment  of  the  real  lender's  name, 
and  the  absence  of  independent  advice  bj  a 
solicitor  to  a  client  in  such  tnuisactions,  ren- 
dered the  mortgage  deeds  voidable,  so  far  as 
they  acquired  priority  over  the  jointures. 

When  a  supplemental  petition  in  the  nature 
of  a  petition  of  review,  on  newly-discovered 
matter,  has  been  filed,  the  original  cause  mast 
be  re-heard  before  the  C.  A.  simultaneoosly 
with  the  supplemental  petition. 

The  original  cause  petition  should,  for  this 
purpose,  he,  set  down  in  the  Lord  Chancellor's 
list  of  causes ;  and  the  order  for  re-heiring 
shotild  direct  that  the  supplemental  petition 
be  heard  together  with  it. — [Barton  v.  Samfmm, 
3  I.  Jur.  N.  S.  7lA'-JUidcUffeY,  Orme,  6  L  Jur. 
N.  S.245.    (CA) 


n.  2.  By  Tacking  Secmrides. 

5.  On  lending  money  on  mortgage,  the 
mortgagee  procured,  as  an  additional  secu- 
rity, an  assignment  of  a  judgment  on  a  bond 
in  a  penalty,  which  had  been  obtained  against 
the  mortgagor  before  the  mortgage,  and  in 

Caying  which  part  of  the  mortgage  debt  had 
een  applied.  At  the  date  of  the  assignment, 
the  principal  only  was  due.  HeUj  that,  as 
against  the  mortgagor's  judgment  creditors, 
intervening  between  bis  judgment  and  his 
mortgage,  the  mortgagee  was  entitled  to  levy, 
under  his  judgment,  the  whole  principal,  and 
all  interest  (not  exceeding  the  sum  due  on 
foot  of  the  mortgage)  thereon,  although  he 
had  been  paid  the  interest  due  on  the  mort- 
gage.—A'iHy  V.  O'Shea,  1  Jon.  565.    (E^) 

6.  It  is  a  mistake  to  suppose  that  the  doc- 
trine of  tacking  does  not  apply  in  this  country 
as  well  as  in  England,  in  cases  unaffected  bj 
the  Begistry  Act. 

Ex  parte  proceedings  under  the  Shcriift 
Act,  for  the  appointment  of  a  receiver,  are 
not  a  lis  penckns  which  would  affect  a  pur- 
chaser with  notice  of  the  judgment. — Tenmum 
V.  Sweeny,  7  1.  E.  B.  511 ;  1  Jo.  &  L.  710.  (C.) 

7.  In  1792,  C.  obtained  against  B.  a  jadg- 
ment,  which  was  never  revived  or  re-docketed, 
but  interest  on  it  was  paid  within  twenty  years 
before  the  proceedings  by  the  creditor. 

In  1812,  B.  entered  into  a  recognizance  to 
abide  the  decree  to  be  pronounced  in  a  caose 
of  L,  V.  0*B^  in  which,  though  revived,  a 
decree  had  not  been  pronounced. 

In  1816,  B.'s  heir  granted  an  annuity  for 
value,  charged  on  the  lands  which  he  inhe- 
rited. The  lands  being  sold,  a  fund  remained 
in  Court,  consisting  partly  of  the  surplna  of 
the  purchase-money,  partly  of  rents  received 
in  the  cause,  and  partlv  of  dividends  of  stock 
purchased  by  the  two  former  sums.  An  order 
having  been  made  in  May  1844.  to  report 
priorities  and  distribute  these  funds  amongst 
the  creditors,  pursuant  to  the  102nd  G.  0., 
and  report  thereon — Heldy  that  the  judgment 
was  to  be  postponed  to  the  annuity. 
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That  payment  of  interest  on  the  judgment 
within  twenty  years  prior  to  the  order  was 
sufficient  to  take  it  oat  of  the  Statute  of 
Limitations,  though  more  than  twenty  years 
had  elapsed  between  the  obtaining  of  the 

I'udgment  and  the  payment.  The  annuity, 
»y  gaining  priority  over  the  judgment,  under 
Moore's  Act,  does  not  carry  up  the  recog- 
nizance so  as  to  give  it  priority  over  the  judg- 
ment, no  provision  being  found  in  that  Act 
similar  to  that  in  the  Itegistry  Act,  and  the 
judgment  being  only  affected  to  the  extent 
of  the  annuitant's  claim  against  the  land. 

That  it  was  possible  there  might  be  a  de- 
cree in  the  revived  suit  of  L,  v.  O'jB.,  and  if 
so,  the  recognizance  would  be  a  subsisting 
charge,  and  would  have  priority  over  the 
annuity  as  against  the  surplus  produce  of 
the  sale,  but  would  not  attach  upon  the  rents 
or  dividends.— Xo/oucAe  t.  O^Brien^  10  I.  £.  B. 
118.    (R.) 

1.  A  prior  unredocketed  judgment  is  not 
postponed  to  a  subsequent  re-docketed  judg- 
ment, in  consequence  of  the  existence  of  a 
mortgage  puisne  to  the  re-docketed  judgment, 
if  the  owner  of  the  mortgage  makes  no  claim 
upon  foot  of  it,  even  though  his  omission  to 
claim  may  be  in  consequence  of  an  agreement 
with  the  owner  of  the  unredocketed  judg- 
ment, made  after  the  institution  of  the  pro- 
ceedings in  which  the  question  was  raised. 

The  appointment  of  a  receiver  in  a  mort- 
gage cause  does  not  take  the  case  out  of  the 
operation  of  the  81st  G.  O.  of  lU^.—Wood- 
roffe  V.  Greene,  15  I.  C.  R.  176.    (C.A.) 


n.  8.  By  Equitable  Lien, 

2.  An  incumbrancer  agreed  to  advance 
money  to  preserve  K.  from  eviction  for  non- 
payment of  rent,  and  took  a  security  by  deed 
affecting  K.  and  other  lands,  for  the  repay- 
ment of  the  money  so  to  be  advanced.  She 
afterwards  paid  the  rent,  and  redeemed  K. 
Held  that  she  was  entitled,  as  against  an  in- 
cumbrancer on  K.  when  redeemed,  to  be  paid 
the  sum  advanced,  in  priority ;  and  that, 
since  full  effect  could  not  be  given  to  her 
security  by  deed,  she  was  remitted  to  her  lien. 
^Kehoe  v.  Hades,  5  I.  E.  R.  697.    (E.E.) 

8.  The  conuzor  of  a  judgment,  being  seized 
in  quasi  fee,  became,  by  deed  prior  to  1840, 
tenant  for  life  of  the  lands;  and  created 
charges  thereon.  Afterwards,  the  judgment 
creditor  advanced  money  to  save  them  from 
eviction ;  and,  during  the  conuzor's  life,  filed  a 
bill  to  sell  them.  Held,  that,  as  a  salvagor,  he 
was  entitled  to  a  sale  of  the  quasi  fee,  though 
not,  as  a  judgment  creditor,  against  remain- 
derman, or  creditors  prior  to  1840. — Fether^ 
stone  V.  Mitchell,  11  I.  E.  R.  36.  (C.>— [5ee  s.  c. 
9LE,R.480.    (R.^] 

4.  A  sub-tenant,  having  redeemed  his  land- 
lord's interest  by  advances  for  head  rent,  filed 
a  bill  to  sell  that  interest;  and  afterwards 
made  further  advances  for  the  same  purpose. 
Held,  that  these  advances  were  the  first  charge 
on  the  mesne  landlord's  interest  in  priority  to 
Incumbrances  prior  in  date ;  and  that  the  sal- 


vagor was  entitled  to  a  sale  for  payment. — 
Locke  V.  Evans,  111.  E.  R.  52.    (E.E.) 

5.  When  a  tenant  for  life  has  permitted 
arrears  of  charges  to  accumulate,  the  claim  of 
a  remainderman  for  compensation  out  of  the 
life  estate,  for  the  increased  burden  cast  on 
the  inheritance,  has  priority  over  charges  on 
the  life  estate  created  by  the  tenant  for  life, 
and  secured  by  a  demise  of  a  legal  term,  with- 
out notice  of  the  facts  constituting  the  re- 
mainderman's equity. — Fitzmaurice  v.  Murphy, 
8  I.  C.  R.  863 ;  Dr.  Rep.  temp,  Napier,  600. 
(C.) 


n.  4.  By  Notice  and  Want  of  Notice, 

6.  v.  mortgaged  X.,  by  a  deed  containing 
a  borrowing  clause.  On  obtaining  a  further 
loan  he  mortgaged  Y.  to  secure  the  entire  sum 
borrowed.  The  mortgagee's  representatives 
conveyed  X.  by  a  deed  which  recognised  the 
first  mortgage  as  then  subsisting.  Held,  a 
sufficient  acknowledgment  under  the  old  law 
to  keep  alive  the  right  to  redeem  T. 

J.,  the  mortgagee,  while  in  possession,  made 
a  lease  ;  the  mortgage  having  been  duly  regis- 
tered. The  lessee  set  up  a  title  as  a  purcha- 
ser without  notice,  and  relied  on  there  being 
no  acknowledgment  to  bind  him.  Held,  that 
notice  was  rendered  immaterial  by  the  prior- 
ity which  V.'s  equitable  title  acquired  by  the 
registration. 

That  the  acknowledgment  by  J.  alone  suffi- 
ced against  his  lessee. — Ballr,  Lord  Biversdah, 
Beat.  Rep.  650.    (C.) 

7.  A.  and  B.  were  equal  partners  in  mills 
and  concerns  of  which  A.  was  lessee.  In  Nov. 
1810,  they  took  in  C.  as  partner,  for  £8500.  In 
Jan.  1811,  B.  proposed  to  sell  to  A.  and  C.  his 
share  for  £8500,  and  to  let  his  name  continue 
in  the  firm  for  five  years,  they  pajing  interest 
at  £8  per  cent,  on  his  money  remaining  in  their 
hands.  This  proposal  was  accepted.  Thence- 
forward, A.  had  two-thirds,  and  C.  one-third 
of  the  profits.    In  July  1812,  A.  conveyed  to 

C.  the  legal  estate  in  one-third  of  the  mills 
and  concerns,  by  a  deed  which  was  never  re- 
gistered. In  August,  1812,  C.  by  his  marriage 
settlement,  conveyed  his  one-third  to  A.  and 

D.  as  trustees  for  himself  for  life,  with  re- 
maider  to  ptfs.  as  tenants  in  common.  This 
deed  was  registered  in  1814.  In  1819,  B.  with- 
drew his  name  from  the  firm,  and  furnished 
A.  and  C.  with  an  account  current,  showing  a 
balance  due  to  him  of  about  £24,000 ;  made 
up  of  the  £8500,  with  interest  at  £8  per  cent., 
and  of  advances  made  since  1814  to  the  firm 
on  B.'s  credit.  A.  and  C.  then  mortgaged  tiie 
mills  to  B.  to  secure  the  £24,000.  The  mort- 
gage was  registered  soon  after.  C.  died  in 
1820,  and  A.  in  1823.  In  1826,  B.  procured 
from  A.'s  representatives  an  assignment  of 
the  equity  of  redemption,  and  entered  into 
possession  of  the  mUls.  The  bill  charged 
that,  before  the  mortgage  was  e'!xecuted,  B. 
had  been  informed  by  A.  and  C.  of  the  prior 
settlement ;  and  prayed  for  an  account  andpar- 
tition,  and  for  an  allotment  of  one-third.  The 
only  evidence  of  notice  was  the  testimony  of 
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E^  who  had  heen  A/b  familj  toUcitor,  and 
who  swore  that  he  had  apprised  B.  of  the  set- 
tlement. Ueld,  that  the  registration  of  the 
mortgage  did  not  give  it  precedence  over  the 
settlement,  which  was  founded  on  the  unre- 
gistered deed  of  1812 ;  that  the  settlement, 
having  been  registered  before  the  mortgage, 
thereby  prevailed  over  it,  even  though  no  ac- 
tual notice  had  been  given  to  deft. ;  and  that 
deft,  had  not  a  claim,  as  a  creditor,  against 
the  ptf.*8  one-third  of  the  partnership  assets. 
^Stuart  V.  Fer^uton^  Hayes,  462.    (E.E.) 

1.  The  registration  of  a  deed  of  separation 
and  maintenance  having  been  fraudulently 
prevented  by  the  agent  of  the  husband,  who 
afterwards  negotiated  a  registered  mortgage — 
Heid,  that  the  mortgagee  was  fixed  with  notice 
of  the  separation  deed  through  the  mortgagor's 
agent,  who  acted  for  both  parties ;  and  his  se- 
curity was  postponed  to  the  unregistered  deed. 
— A'lxon  V.  HamilUm,  1  I.  E.  B.  46;  2  Dr.  & 
Wal.  364.    (C.) 

• 

2.  In  a  foreclosure  suit,  B.  claimed  under  a 
mortgage  of  the  equity  of  redemption,  exe- 
cuted by  the  defts.  in  Feb.  1839,  and  duly 
registered  on  the  7th  of  that  month.  The 
mortgage  was  obtained  to  secure  a  debt  due 
to  B.  from  the  mortgagors,  which  had  been 
previously  secured  in  1825,  by  the  bond  of  D., 
who  then  held  the  mortgaged  premises  in  trust 
for  the  mortgagors.  Upon  the  death  of  D., 
the  premises  (which  were  chattel)  were  as- 
signed to  the  c.  q.  trusts  by  his  personal  repre- 
sentatives. The  priority  of  B.  under  her  mort- 
gage was  diHputed  by  simple  contract  creditors 
of  the  mortgagors,  who,  having  brought  ac- 
tions at  law,  had  agreed  that  the  proceedings 
in  such  actions  should  cease  upon  the  terms 
contained  In  a  consent  dated  the  19th  Jan. 
1839,  and  made  a  rule  of  Court  on  the  2nd  Feb. 
following — namely,  that  they  should  be  paid 
their  respective  demands,  when  proved,  to- 
gether with  costs,  out  of  the  produce  to  be 
realised  by  a  sale  of  the  mortgaged  premises, 
after  payment  of  prior  incumbrances.  The 
attorney  acting  for  B.  in  procuring  the  exe- 
cution of  the  mortgage  to  her,  not  only  knew 
of  the  rights,  and  had  notice  of  the  proceed- 
ings of  the  other  creditors,  but  was  in  fact  an 
active  agent  for  the  defts.  (the  mortgagors) 
in  effectuating  the  arrangement  whereby  the 
other  creditors  had  been  induced  to  relinquish 
their  proceedings  at  law  upon  the  terms  con- 
tained in  the  consent.  Hdd^  that  such  notice 
to  B.'s  attorney  was  sufficient  to  prevent  her 
(although  unaffected  bv  pertoncJ  notice)  from 

gaining  a  priority  by  force  of  the  registry  of 
er  mortgage  deed  over  the  other  creditors, 
who  had  acquired  a  prior  equitable  lien  on 
the  land  by  virtue  of  the  consent. 

That  B.  had  no  equitable  right  or  claim 
(as  against  the  consent  creditors)  to  the  mort- 
gaged premises  in  respect  of  their  having  been 
the  assets  of  D.,  the  obligor  in  the  bond  of 
1825. 

Semble — ^That  under  no  circumstances,  would 
B.  have  had  such  an  equity,  as  it  was  compe- 
tent for  the  representatives  of  D.,  upon  his 
death,  to  assign  over  toe  q,  trusts  the  trust 


premiset,  without  their  being  in  the  first  in- 
stance subject  to  the  debt  due  to  B.  Notice 
to  an  attorney  or  agent  is  not  to  be  considered 
as  implied  or  constructive  notice  merely,  which 
is  properly  referable  to  something  that  a  party 
or  his  agent  ought,  if  reasonable  diligence  had 
been  used  on  his  behalf,  to  have  acquired  a 
knowledge  of,  but  which  possibly  neither  he 
nor  his  agent  ever  did  know  or  acquire  any 
knowledge  of.  The  general  proposition  that 
notice  to  an  agent,  so  as  to  affect  his  principal, 
must  be  in  the  same  transaction,  admits  of 
qualifications. — Executors  o/LeneMam  r.  M*Cabe, 
2LE.B.342.    (E.E.) 

8.  The  Count  and  Countess  D*0.  being  en- 
titled in  her  right  to  estates  subject  to  incum- 
brances, a  receiver  was  appointed ;  and  wm 
directed  to  pay  her  £400  a-year  out  of  the 
estates,  for  her  separate  use.  An  arrange* 
ment  was  entered  into  by  a  subsequent  deed, 
by  which  the  estates  were  settled  to  her  se- 
parate use,  subject  to  charges  in  favour  of 
Count  D'O.  and  others ;  and  until  this  arrange- 
ment was  completed,  the  allowance  was  to  be 
paid  to  Ladv  D'O.  Lady  D'O.  afterwards 
mortgaged  the  estates  for  X2100  to  the  ptf., 
excepting  the  X400  a-year,  which  was  by  a 
separate  clause  in  the  deed  assigned  to  a 
trustee  to  secure  payment  of  the  interest.  The 
deed  was  registered  as  a  deed  of  mortgage  of 
the  estates  generally,  and  the  memorial  did 
not  particularise  the  £400  a-year.  The  re- 
ceiver refused  to  recognise  the  title  of  the 
trustee,  but  paid  the  £400  on  Lady  D'O.'s 
order  to  him.  Lady  D*0.  afterwards  bor- 
rowed £5000  from  the  deft.,  who  previously  to 
the  loan  was  informed  by  the  receiver  that 
he  had  heard  that  there  had  been  an  assign- 
ment of  the  £400  a-year,  but  that  he  did  not 
recognise  it.  A  mortgage  was  executed  of  the 
the  estates  to  the  deft.,  and  the  £400  a-year 
was  assigned  by  a  separate  deed  to  a  trustee 
(who  had  been  agent  and  solicitor  to  Lady 
D'O.)  to  secure  an  interest  of  the  £5000,  and 
an  order  was  obtained  to  pay  it  to  him.  This 
order  was  afterwards  rescinded,  and  a  bill  was 
filed  to  settle  the  priority  of  the  claims  of  the 
ptf.  and  deft.  Held,  that  the  £400  a-year, 
being  a  portion  of  the  estate,  was  within  the 
Registry  Act,  and  that  the  description  in  the 
memorial  was  sufficient  to  include  it. 

Semble — ^That  the  information  given  by  the 
receiver  to  the  deft.,  coupled  with  the  memorial, 
was  sufficient  notice  of  the  ptf.*s  mortgage. 

The  doctrine  of  Uearle  v.  Hall,  3  Buss.  1, 
is  confined  to  choses  in  action,  and  was  not, 
therefore,  applicable  to  this  case. — Rocheirdr, 
FuUon,  7  L  E.  E.  131 ;  1  Jon.  &  L.  413.    (C) 

4.  A  father,  seized  of  the  absolute  interest 
in  the  lands  of  K.  and  M.,  and  of  an  estate 
for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  in  the  lands  of  F.,  and  indebted  by 
judgments  which  were  charges  tq>on  all  these 
tanas,  by  settlement,  executed  on  the  marriage 
of  his  second  son,  settled  K.  on  him,  and  the 
issue  of  the  marriage;  and  by  a  contemporane- 
ous deed  conveyed  his  life  estate  in  F.,  and  the 
reversion,  subject  to  his  life  estate  in  M.,  to  his 
eldest  son,  who  thereby  covenanted  generaUj 
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to  indemnify  the  lands  settled  on  the  second 
son  against  all  the  father's  incumbrances. 
Held,  that  a  subsequent  mortgagee  of  F.  and 
M.,  with  notice  of  this  coyenant  and  of  the 
incumbrances,  was  bound  by  them,  and  was  not 
entitled  to  contribution  as  against  K. — Power 
T.  Standish,  8  I.  E.  R.  526.    (E.E.) 

1.  A  judgment  was  obtained  in  1817.    By  a  ' 
consent  in  causes  in  1833,  it  was  admitted  that  j 
the  amount  of  that  judgment  and  of  several 
others  was  due,  and  it  was  ordered  that  the 
receiver  should  be  continued  to  Iseep  down  the 
interest,  which,  if  paid,  the  creditors  should 
not  proceed  on   their   judgments  for  eight 
years.    In  1834  J.,  by  his  solicitor  D.,  filed  a  ! 
bill  referring  to  the  consent,  and  in  1837  took 
a  mortgage  of  the  estates  from  the  heir  of  the 
judgment  debtor ;  D.,  still  acting  as  his  soli- 
citor.   Held,  that  J.  had  notice  of  the  judg- 
ment of  1817. 

That  though  the  judgment  had  not  been  re- 
vived or  redocketed  (nor  registered  under  the 
recent  statute),  the  mortgagee  havinffnotice 
of  it  took  subject  and  puisne  to  it. — neere  v. 
Head,  8  I.  E.  R.  647.  (R.)— [Second  point 
reversed :  9  I.  E.  R.  76.    (C.)] 

2.  An  estate  having  been  sold  under  a  de- 
cree of  the  Court  of  Exchequer,  for  £12,000, 
the  purchaser  lodged  in  Court  £5000  of  his 
own  moneys,  and  applied  to  the  ptfs.  in  the 
present  suit  to  lend  him  the  remaining  £7000, 
on  the  terms  of  securing  that  sum  as  the  first 
incumbrance  upon  the  lands.  After  an  agree- 
ment with  the  ptfs.  for  this  loan,  but  before  it 
was  carried  out,  the  purchaser  confessed  a 
judgment  for  value.  The  ptfs.,  although  hav- 
ing notice  of  the  judgment,  advanced  £8000, 
of  which  £7000  was  paid  into  Court  as  the 
residue  of  the  purchase-money,  and  £1000  to 
the  purchaser.  By  consent,  made  an  order 
of  Court,  the  conveyance  of  the  lands  was 
made  to  a  trustee  for  the  purchaser  and  the 
ptfs.  The  trustee,  in  consideration  of  the 
£8000,  mortgaged  the  lands  to  the  ptfs.  Held, 
that  the  judgment  was  prior  to  the  mortgage 
as  a  charge  upon  the  lands. — Wakoi  v.  Lynch, 
13  I.  E.  R  199.    (C.) 

8.  A.,  in  1835,  granted  out  of  leasehold 
lands  an  annuity  to  B.,  who  neglected  to  re- 
gister his  deed  till  1852.  B.  was  a  tenant  to  a 
part  of  the  lands.  The  grantor  shortly  after 
1835  assigned  his  interest  in  the  entire  lands 
to  C,  who  employed  a  solicitor  as  his  land 
agent,  who  received  the  rents  till  1847,  and 
always  allowed  B.  to  deduct  the  amount  of 
his  annuity  from  his  rent,  and  gave  receipts  to 
that  effect.  In  1845  the  entire  leasehold  lands 
were  reconveyed  to  the  former  owner,  who,  by 
deed  of  the  same  date,  granted  another  annu- 
ity to  D.,  charged  on  the  same  lands.  The 
solicitor  who  had  been  receiving  the  rents 
from  B.,  acted  as  solicitor  for  D.  in  this  trans- 
action. D.'s  deed  was  registered  in  1848.  The 
grantor's  leasehold  interest  in  that  portion  of 
the  lands  to  which  B.  was  tenant,  was  evicted 
in  1850,  whereupon  B.  filed  his  petition  to 
establish  the  priority  of  his  annuity  over  that 
of  D.  as  to  the  remainder  of  the  lands.    Held, 


that  D.  was  affected  through  his  solicitor,  with 
notice  of  B.'s  annuity.  That  B.'s  annuity 
should  be  declared  prior,  though  D.'s  was  first 
registered.  That  actual  notice  to  a  solicitor  is 
actual  notice  to  his  principal. — Richards  y. 
Brereton,  5  I.  Jur.  336.    (C.) 

4.  A.,  tenant  for  life,  subject  to  old  charges 
affecting  the  inheritance,  and  having  a  general 
power  to  charge  £10,000  on  the  estate,  paid 
off  the  charges  with  a  loan  from  B.  and  C,  to 
whom  they  were  assigned ;  and  by*k  contem- 
poraneous deed,  in  execution  of  his  'power, 
charged  the  estates  with  £10,000,  and  created 
a  term  to  secure  that  sum  to'  B.  and  C,  to 
whom  power  was  given  to  raise  the  charges 
and  the  £16,000,  and  apply  them  to  pay  the 
principal,  interest,  and  costs  due  on  foot  of 
the  loan.  It  was  declared  that  the  moneys  to 
arise  from  the  sale  of  or  by  virtue  of  the 
charges  should  be  vested  in  B.  and  C,  in 
trust  to  pay  the  surplus  to  A.  for  his  own  be- 
nefit. The  deed  also  contained  a  clause  of 
redemption  of  the  old  charges  and  the  £10,000 
thereby  appointed,  on  repayment  of  the  loan. 
Afterwards,  in  1842,  a  judgment  was  obtained 
against  A.,  who,  in  1844,  mortgaged  his  equity 
of  redemption  in  the  charges  and  £10,000  to 
D.,  who  had  constructive  notice  of  the  judg- 
ment. The  lands  having  been  sold  in  the  I. 
E.  Court — Held,  affirming  its  decision,  that  as 
to  so  much  of  the  fund  as  represented  the 
value  of  A.'s  life  estate,  the  judgment  had 
priority  over  D.'s  mortgage  of  the  charges. — 
In  re  PhiUips,  4  L  C.  R.  584.    (P.C.) 

5.  A  judgment  reo^stered  as  a  mortgage 
under  the  13  &  14  Vic,  c.  29,  s.  6,  takes  pre- 
cedence of  prior  unregistered  instruments  of 
which  the  conuzee  has  not  notice. — Corbett  y. 
De  Cantillon,  6  I.  C.  R.  126.    (C.) 

6.  Two  judgments  were  obtained  in  1803, 
and  another  in  1805,  against  A.,  seized  in  fee 
of  lands.  A.  died,  and  the  lands  descended  on 
B.  and  C,  his  daughters  and  co-heiresses.  In 
1809,  on  the  marriage  of  C,  her  moiety  was 
settled  to  uses,  under  which  the  respondents, 
M'C.  and  wife,  claimed.  An  agreement  for  a 
partition  was  afterwards  entered  into  between 
the  owners  of  the  two  moieties,  which  was 
never  carried  into  legal  execution.  One  term 
was,  that  the  judgments  should  be  thrown  on 
B.'s  moiety.  In  1843,  B.'s  moiety  was  mort- 
gaged, in  trust,  to  the  petitioner,  who  had  no- 
tice of  that  agreement.  The  judgments  were 
assigrned  as  a  collateral  security.  Petitions 
were  filed  in  the  I.  E.  Court  to  sell  both  moie- 
ties ;  but  the  Commissioners  stayed  the  sale 
of  C.'s  moiety,  until  it  should  be  ascertained 
whether  B.'s  moiety  would  be  inadequate  to 
pay  the  judgments  and  the  mortgage.  A  peti- 
tion was  filed  in  this  Court  for  a  receiver 
pending  the  proceedings  in  the  I.  E.  Court ; 
and  the  Master  appointed  a  receiver  over  both 
moieties. 

On  appeal  from  his  order — Sembh  that  the 
petition  was  not  sustainable  as  against  the 
appellants,  M*C.  and  wife ;  because  no  eUgit 
had  issued  on  the  judgments,  and  the  suit  was 
not  to  administer  the  conuzor's  assets ;  becanse 
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the  judgments  were  not  made  charges  by  the 
3  &  4  Vic.j  c.  105,  as  against  M'C.  and  wife, 
as  purchasers  under  the  settlement  of  1809. 
Held,  that  the  petitioners  having  had  notice  of 
the  agreement  to  throw  the  judgments  on  B.'s 
moiety,  the  Court  would  not,  until  it  ascer- 
tained that  that  moiety  was  insufficient  to  pay 
them,  appoint  a  receiver  over  C.'s  moiety. 

Semble — That  the  petitioner,  as  mortgagee  of 
B.*s  moiety,  having  had  notice  of  the  agree- 
ment, was  not  entitled  to  throw  the  judgments 
on  C.'s  moiety,  in  order  that  the  proceeds  of 
B.'s  moiety  might  suffice  to  pay  the  mort- 
gage. 

The  Court  will  not  in  general  admit  affida- 
vits not  used  before  the  Masters  on  appeals 
from  orders  made  by  them  in  cases  referred 
under  the  Ch.  Reg.  Act,  s.  15,  especially  when 
they  refer  to  matters  not  put  in  issue  by  the 
petition  or  discharge. 

In  this  case,  such  affidavits  were  admitted 
by  consent. —  Tressilian  v.  Caniff'e,  4  I.  C.  R. 
399.     (R.) 

1.  M.  was  tenant  for  life  of  K.  and  other 
lands,  with  remainder  to  his  first  and  other 
sons  in  tail.  W.  was  supposed  to  be  the  eldest 
son  of  M.  In  1832,  M.  and  W.  suffered  a 
recovery  of  all  the  lands,  bv  which  they  were 
conveyed  to  the  use  of  M.  for  life,  remainder 
to  provide  £100  a-year  for  S.,  the  wife  of  M., 
remainder  to  W.  in  tail.  This  deed  was  duly 
registered.  By  marriage  articles,  dated  the 
12th  March  1833,  W.  agreed  to  charge  all  the 
lands  with  a  jointure  of  jE200  a-year  for  his 
intended  wife,  J.  This  deed  was  never  re- 
gistered. After  the  death  of  M.,  T.,  one  of 
his  sons,  claimed  the  lands.  W.  and  T. 
entered  into  a  compromise  by  a  deed,  dated 
the  13th  Feb.  1835.  By  it  £100  per  annum 
was  charged  on  K.  for  S.  She  released  the 
former  annuity.  Subject  thereto  K.  was  limi- 
ted to  W.  in  fee.  This  deed  was  registered. 
W.  was  a  solicitor,  and  as  such  prepared  the 
deed.  No  other  solicitor  was  employed  about 
the  preparation  of  the  deed,  save  one  who  by 
affidavit  stated  that  he  acted  only  for  T. 
Held,  that  W.  must  be  taken  to  have  acted 
as  solicitor  for  S.,  and  that  she  was  in  conse- 
quence affected  with  constructive  notice  of 
the  unregistered  deed  of  1833.  —  Tucker  v. 
HenziO,  4  I.  C.  R.  513.  (C.) 

2.  By  marriage  settlement,  not  registered, 
lands  were  charged  with  £800  for  M.,  and 
£250  for  each  of  the  younger  children  of  the 
marriage.  There  was  issue,  B.  a  son,  and  A.  a 
daughter,  who,  respectively,  became  entitled 
to  the  lands  and  the  £250.  Upon  the  mar- 
riage of  A.,  a  settlement  was  executed,  which 
recited  that  A.  was  entitled  to  £250,  and  M. 
to  £800;  and  that  M.  had  agreed  to  settle 
£550,  part  of  same,  on  A.  Of  this  settlement 
B.  was  trustee.  B.  subsequently  married  C, 
when  he,  by  deed,  settled  the  same  lands  upon 
himself  for  life ;  remainder  to  the  issue  of  the 
marriage.  No  allusion  was  made  to  the  charges 
of  £250  and  £550  settled  by  the  prior  deed. 
Both  deeds  were  registered  on  the  same  day, 
by  the  same  person,  but  the  latest  deed  was 
first  registered    The  entry  by  the  officer  as  to 


both  was,  *^  Registered  on  Monday  the  12th  of 
Mav  1817,  at  or  near  the  hour  of  two  o'clock." 
Heidj  that  the  deeds  were  of  equal  priority  In 
point  of  registry. 

K.,  a  solicitor  employed  in  the  preparation 
of  A.'s  settlement,  was  afterwards  employed 
by  B.  in  the  preparation  of  the  second  deed- 
No  property  of  C.  was  settled  thereby,  but  it 
was  stated  that  K.  had  been  consulted  by  her. 
K.  afterwards  registered  both  instruments. 
Heldj  that  C.  had  notice  of  A.'s  settlement. — 
Moore  v.  Mahon^  2  I.  Jur.  N.  S.  277.  (C.) 

3.  A.,  tenant  for  life  of  lands,  was  also  en- 
titled to  be  paid  during  his  life  the  interest 
upon  an  incumbrance  prior  to  his  life  estate, 
vested  in  the  trustees  of  his  marriage  settle- 
ment. B.  who  had  full  notice  of  A.'s  interest, 
took  from  him  a  mortgage  of  his  life  estate  in 
the  lands,  with  some  collateral  securities,  with- 
out requiring  any  assignment  of  his  interest  in 
the  incumbrance. 

The  deed  of  mortgage  contained,  in  the 
common  form,  a  covenant  that,  in  default  of 
payment,  the  mortgagee  might  enter  and  hold 
the  land  free  from  incumbrance.  - 

The  lands  were  subsequently  sold  in  the  I. 
£.  Court,  and  the  Commissioners  invested  in 
stock  a  sum  to  answer  the  charge  vested  in 
the  trustees.  Held,  that  by  the  deed  of  mort- 
gage and  the  covenant,  the  life  interest  of  A. 
in  the  stock  was  specifically  charged  with  pay- 
ment of  the  mortgage  debts. — King  t,  Daly,  6 
I  Jur.  50.  (C.) 

4.  In  1840,  C.  having  a  charge  by  jndgment 
for  £1500  upon  X.,  applied  to  B.  for  £1500  to 
enable  him  to  purchase  X.  in  Ch.  B.  con- 
sented, on  the  terms  of  a  conveyance  being 
made  to  R.  as  a  trustee  for  B.,  as  well  as 
for  C.  R.  became  the  purchaser  for  £3000,  of 
which  £1500  was  paid  by  B.  in  cash,  and  R.*s 
promissory  note  was  given  for  the  remainder. 
By  deed  of  the  2nd  June  1840,  X.  was  con- 
veyed to  R.  without  any  declaration  of  trost 
in  the  deed. 

C.  having  got  R.'s  promissory  note  accepted 
as  cash,  subsequently,  by  sundry  payments, 
reduced  his  debt  of  £1500  to  £900. 

By  deed  of  the  9th  July  1844,  reciting 
the  deed  of  the  2nd  June  1840,  and  that  C. 
purchased  X.  from  B.,  save  so  far  as  they 
should  stand  as  a  security  to  B.  for  £900,  it 
was  declared  that  X.  was  vested  in  R.,  in 
trust  in  the  first  instance,  by  sale  or  mortgage, 
to  pay  B.  £900,  with  interest  and  costs,  then 
in  trust  for  C,  his  heirs  and  assigns,  for  ever. 
This  deed  was  not  registered  until  the  2nd  of 
Dec.  1852. 

In  1852,  L.  obtained  a  jndgment  against  C. 
for  £60,  and  registered  it  as  a  mortgage  against 
X.  on  the  13th  Nov.  1852. 

In  1843,  a  judgment  obtained  against  C.  in 
1836,  was  assigned  to  W.,  and  by  him  duly 
redocketed  in  1844,  and  afterwards  registered 
in  1850. 

In  1854,  X.  was  sold  in  the  I.  E.  Court,  on 
the  petition  of  L. ;  and  on  the  settlement  of 
the  final  schedule  of  incumbrances,  the  Com- 
missioners postponed  B.'s  claim  of  £900,  to 
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the  claims  of  L.  and  W.  on  foot  of  their  re- 
spectiye  judgments.  Held,  on  appeal,  that 
the  original  transaction  should  be  regarded  as 
C.*s  own  purchase,  B.  lending  him  £1500 ; 
that  H.  was  a  trustee  for  C,  and  for  no  other 
person;  and  that  the  judgments  obtained 
against  C,  became,  in  the  order  of  their 
priority,  available  against  the  trust  estate; 
that  B.'s  claim  to  priority,  founded  on  the 
recitals  in  the  deed  of  1844,  could  not  be  sus- 
tained ;  that  B.  was  entitled  to  such  priority 
only  as  was  given  him  by  the  deed  of  1844, 
and  its  subsequent  registration  in  Dec.  1852 ; 
and  that  his  claims  should  be  postponed  to 
the  claims  of  L.  and  W. — In  re  Cooke,  6  I.  C. 
R.  430.  (C.A.) 

1.  Notice,  to  v.,  one  of  the  directors  of  a 
Bank,  of  a  prior  unregistered  deed  is  not  notice 
to  the  board  of  directors  so  as  to  bind  the 
shareholders,  when  V.  has  not  communicated 
his  knowledge,  and  the  existence  of  the  prior 
unregistered  deed  has  been  fraudulently  con- 
cealed, V.  being  a  party  to  the  fraud. 

Notice  to  the  trustee  of  a  duly  registered 
deed  will  not  affect  the  priority  of  that  deed 
when  such  notice  consists  of  the  trustee's 
knowledge  of  a  prior  unregistered  instrument 
executed  by  himself,  which  knowledge  he 
fraudulently  abstained  from  communicating. 

Notice  to  a  person,  employed  only  for  some 
specific  purpose,  and  under  no  obligation  to 
communicate  the  knowledge  which  he  posses- 
ses, does  not  bind  a  purchaser  who  employs 
an  agent,  who  really  transacts  the  business. 

On  the  15th  March  1855,  J.,  being  largely 
indebted  to  the  T.  Bank,  and  requiring  further 
advances,  agreed  in  writing,  in  consideration 
of  an  advance  to  him  by  the  T.  Bank  of 
£10,600,  to  assign  the  lands  of  C.  to  S.  and  R., 
upon  trust  to  sell,  and  out  of  the  proceeds 
pay  all  past,  present,  and  future  advances 
made  to  him  by  the  T.  Bank.  This  agree- 
ment was  not  registered,  but  J.  signed  it ;  his 
signature  being  witnessed  by  N.,  the  sec.  of 
the  L.  &  C.  Bank.  J.  was  then  chairman 
of  the  board  of  directors  of  the  L.  &  C. 
Bank ;  S.  was  sole  managing  director  of  the 
T.  Bank  ;  and  R.  was  a  director  of  the  L.  and 
C.  Bank. 

In  July  1855,  S.  made  a  proposal  to  the 
board  of  directors  of  the  L.  &  C.  Bank  for 
a  loan  to  J.,  and  stated  that  J.'s  debt  to  the 
T.  Bank  did  not  exceed  £40,000,  and  that  the 
T.  Bank  did  not  hold  any  security  from  him. 
The  directors  of  the  L.  &  C.  Bank  advanced 
to  J.  £95,000 ;  and  by  deeds  of  the  1st  Aug. 
and  7th  Sept.  1855,  J.  conveyed  the  lands  of  C. 
to  B.,  L.,  and  S.,  upon  trust  to  sell,  and  pay  all 
incumbrances.  These  deeds  were  registered 
in  Aug.  and  Sept.  1855. 

In  1857  the  lands  were  sold  in  the  I.  E.  Court; 
and  the  Judge  held  that  the  registered  deeds 
of  the  1st  August  and  7th  Sept.  were  entitled 
to  priority  over  the  unregistered  agreement. 
The  official  manager  of  the  T.  Bank  appealed, 
on  the  ground  (among  others)  that  the  Direc- 
tors of  the  L.  &  C.  Bank  had,  at  the  time  of 
the  execution  of  those  deeds,  notice  of  that 
equitable  agreement. 

The  evidence  disproved  actual  notice  to  the 


directors.  It  appeared  that  that  agreement 
had  been  allowed  to  remain  unregistered  by 
the  express  direction  of  S. ;  that  he  had  frau- 
dulently concealed  the  knowledge  of  it  for  the 
purpose  of  saving  the  credit,  of  J.  (whose  sol- 
vency was  essential  to  the  welfare  of  the  T. 
Bank);  and  that  it  was  the  intention  of  all 
parties  from  the  commencement  to  keep  secret 
that  agreement.  Held,  that  actual  knowledge 
possessed  by  J.  the  chairman,  and  R.  a  direc- 
tor, of  the  L.  &  C.  Bank,  and  S.,  a  trustee  of 
the  deed  of  the  1st  Aug.,  did  not  bind  the  L. 
and  C.  Bank. 

D.  the  solicitor  of  the  L.  &  C.  Bank,  when 
about  to  register  the  deeds,  applied  to  K.,  the 
solicitor  of  the  T.  Bank,  for  information  and 
assistance.  K.  did  not  disclose  the  agreement 
which  had,  he  thought,  been  abandoned,  and 
which  he  knew  was  to  be  kept  secret;  but 
gave  D.  information  as  to  other  securities  ;  in 
consequence  of  which,  the  L.  &  C.  Bank 
stopped  part  of  the  loan.  K.  assisted  D.  in 
registering  the  deeds.  Held,  that  these  trans- 
actions did  not  make  K.  the  solicitor  and 
agent  of  the  L.  &  C.  Bank,  so  as  to  fix  them 
with  the  notice  which  he  possessed  of  the 
agreement.  —  In  re  Burmester,  9  I.  C.  R.  41 ; 
Dr.  Rep,  temp.  Napier,  559.    (C.A.) 

2.  A.,  upon  his  marriage  in  1808,  executed 
marriage  articles,  whereby  he  covenanted  with 
trustees  to  provide  at  his  decease  £30,000  for 
an  eldest  son,  V.,  of  the  marriage,  and  (if  there 
should  be  then  living  issue  of  the  marriage 
other  than  a  son  or  a  daughter)  £20,000  for 
the  younger  children.  Ue  died  in  1821,  seized 
of  real  and  personal  estate  ;  leaving  an  eldest 
son,  v.,  and  two  daughters,  by  whom  a  suit  to 
administer  his  assets  was  instituted.  In  it  a 
receiver  was  appointed.  Pending  this  suit,  one 
of  the  daughters  died.  V.  soon  after  coming 
of  age,  having  become  indebted  on  his  own 
personal  account  to  B.,  and  being  entitled  as 
heir  or  devisee  to  his  father's  real  estate,  mort- 
gaged to  B.  the  real  estate,  to  secure  the  debt. 
The  deed  of  mortgage  recited  the  articles,  the 
pendency  of  the  suit,  and  V.'s  intention  to  pay 
his  sister.  Held,  that  the  claim  of  the  sister, 
under  the  articles  of  1808,  had  priority,  aa 
against  the  real  estate  of  A.,  over  V.'s  mort- 
gage.—  Richardson  v.  Horton,  7  Beav.  112, 
disapproved  of.  —  Hynes  v.  Redington,  10  I.  C. 
R.  206.    (C.) 

8.  In  1836,  A.,  by  deed  of  settlement,  upon 
the  marriage  of  his  daughter,  agreed  with  two 
trustees  to  charge  his  lands  with  £1000,  to  be 
held  upon  trust  for  the  husband  and  wife  for 
life,  remainder  to  the  children.  This  sum  was 
collaterally  secured  by  a  contemporaneous 
bond,  with  warrant  given  by  it  to  the  trustees, 
on  which  they  entered  judgment  in  1836.  In 
that  year  (one  of  the  trustees  having  previ- 
ously died),  a  negotiation  was  entered  into 
between  A. ;  the  husband  of  his  daughter;  the 
surviving  trustee ;  and  G. ;  whereby,  to  enable 
A.  to  borrow  money  on  the  security  of  his 
lands,  in  priority  to  the  judgment,  the  surviv- 
ing trustee  executed  a  warrant  to  satisfy  the 
judgment,  reciting  in  it  that  the  sole  right  to 
the  judgment  was  vested  in  him  by  virtue  of 
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an  indenture  executed  iu  the  life  of  the  de- 
ceased trustee ;  and  that  the  drl»t  >\as  jiaid 
and  sati>tied.  The  warrant  did  not  olhcr\vi-c 
refer  to  the  settlement.  The  >tateinont  as  to 
the  payment  \vaN  faNe  in  fact.  (i.  received  the 
warrant,  but  did  not  sati>fy  the  jud;znient.  In 
184.'i  A.  entered  into  a  nej^otiation  w  ith  E.  for 
a  larjre  loan  hy  mort;;age.  I  pon  that  occa- 
sion the  ju(l<;nicnt  was  referred  to  in  a  li>t 
of  incumbrances  of  A.'>  lands,  furni>hed  bv  A. 
to  E.,  as  paid.  By  the  term^  of  the  a^^^ree- 
ment  the  money  was  to  be  j>aid  in  to  the  joint 
names  of  D.  and  S.,  as  "mutual  fru'^tee^,"  to 
be  applied  iu  di»charj;e  of  the  incumbranci-s 
on  A.'s  lands.  D.  wa>  >olicitor  for  A.,  and  S. 
for  E.  The  mortfra;::e  uas  cxecute<l  and  re- 
gi>tered  in  1{>1;J.  'I'he  >ettlcment  of  1>;{.">  wa^ 
rej;i>tered  by  I).,  in  Aj>ril  ls|5.  The  warrant 
finally  came  into  the  hands  of  one  of  the 
agents  of  E.,  upon  the  payment  of  the  credi- 
tor who  held  it,  and  hati>faction  was  entered 
in  Dec.  184.">.  A.\  lands  having  been  sold  in 
the  L.  E.  Court.  Judfre  Lcmiriicld  pave  prece- 
dence to  the  niortpape  deed  over  the  settle- 
ment. On  appeal  therefrom — Ih/il,  atlirminp 
the  rulin^T  below,  that  A.  had  po>\er  to  pay  off 
the  £l()()i)  during  his  life.  J)i>tiu*;ui-hinp  this 
case  from  those  of  Slnp/xtrd  v.  UV/.>o«,  4  llare, 
3U2.  and  Winter  v.  Bohl,  2  S.  &  S.  :>(>7. 

Per  the  Lord  Justice  of  Aj)peal  (following 
Jn   re   linnnesfer,   1)    I.   C.    K.    41).    a<-^un)ing  I 
that  D.  had   notice  of  the  settlemcut  before 
he  and  S.  paid  out  the  moiiey  raided  by  the  , 
mortgage,  E.  was  not  affected  with  notice. 

Held,  that  assuming  E.  to  have  had  notice 
by  D.,  or  otherwise,  the  effect  of  notice  was 
qualitied  by  the  recital  in  the  warrant,  that 
the  judgment  was  paid.  That  the  mortgage 
of  1843  took,  by  the  regi-^tration,  priority  of  | 
the  settlement  of  is.ir>. — /n  re  Lanes  Estate^  5 
I.  Jur.  N.  S,  a2.    CCA.) 

1.  R.,  the  owner  of  lands,  and  also  a  soli- 
citor, executed  to  8.  a  mortgage,  dated  March 
29th,  1856,  of  the  lands,  but,  by  arrangement  ; 
between  the  parties,  not  registered  until  3rd 
April  18.ji).  On  the  7th  March  1851>,  li.  made 
a  lease  on  fine  of  the  lands  to  M.  The  lease 
was  registered  KJth  March  1859.  R  prepared 
it  and  had  it  registered,  for  which  M.  paid 
him  costs  out  of  pocket  only.  M.  employed 
no  other  solicitor  in  the  transaction,  nor  had 
he  ever  employed  R.  as  his  solicitor  in  any 
other  transaction,  heid,  that  R.  was  M.*8  so- 
licitor in  the  transaction  ;  that  M.  must  there- 
fore be  held  to  have  had  through  R.  notice 
of  the  prior  unregistered  mortgage  ;  and  that 
the  lease  should  be  postponed  to  the  mort- 
gage.—/n  re  Rorkes  Estate,  14  I.  C.  R.  442 ;  8  I. 
Jur.  N.  S.  245.  (C.A.)— [Affg.  13  I.  C.  R. 
273 ;  8  I.  Jur.  N.  S.  53.    (L.E.C.)] 


n.  5.   Under  the  Registry  Acts, 

2.  A  jadgment  entered  within  20  years  be- 
fore the  passing  of  the  9  G,  4,  c.  35,  and  not 
revived  or  redocketed  since  its  entry,  or 
within  five  years  after  that  Act  passed  does 
not  thereby  lose  its  priorty  over  a  subsequent 
conveyance  execnted  before  that  Act  parsed. 
Blake  v.  Darcy,  S.  &  Sc.,  498.    (R) 


3.  Ptf.,  claiming  lands  under  a  deed  regis- 
tered in  1805,  filed  his  bill  against  the  deft,  in 
possession  under  a  deed  executed  and  register- 
ed sub>equently,  praying  an  issue  at  law  or  an 
ejectment,  and  removal  of  temporary  bars; 
and  in  the  event  of  .succeeding,  an  account  of 
rents  and  proHts.  Deft,  pleaded  a  purchase  for 
value  w  it  bout  notice  in  1^3()  (as  in  Walvyn  v. 
Let',  9  Ves.  2i).  and  demurred  to  the  account. 
Iltld  (di-allowing  the  plea),  that  the  prior 
registration  gave  priority  both  in  Law  and 
Ei|uily,  even  as  against  a  purchaser  for  value 
without  notice. 

Sthihle.  a  person  cannot  protect  himself  by 
this  pit-a  uhen,  by  due  diligence,  he  could 
have  discovered  the  real  slate  of  the  title. 
Neglect intr  to  search  the  regi>tr}'  is  a  failure 
of  due   diligence. 

IlJd  also,  that  when  at  the  time  of  a  par- 
chase  tenants  are  in  pos^es^ion,  the  purchaser 
entering  into  po>ses>iun  and  receipt  of  the 
rents  has  constructive  notice  of  the  title  by 
which  the  tenant>  hold. 

Iltld,  overruling  the  demurrer,  that  as  the 
ptf.  could  not  have  full  relief  except  in  Equity, 
he  wa>  entitled  to  the  account,  as  consequen- 
tial to  the  relief,  after  he  should  have  estab- 
lished his  title  at  Law. — Hamilton  v,  Lyster,  7 
L  E.  R.  5.X).    (R.) 

4.  A.  obtained  a  judgment  in  T.  T.  1845. 
B.  obtained  a  judgment  in  T.  T.  1840.  A. 
sued  out  an  eltyit,  the  inquisition  on  which 
was  returned  and  filed  on  the  2(Hh  of  July 
I84(j,  and  went  into  possession  of  the  lands 
extended.  R.'s  judgment  was  registered  in 
Sept.  I84(j;  A.'s  in  Feb.  1847.  Held,  that  A.*s 
judgment  had  priority. 

:<enfhle — The  registration  of  a  judgment 
under  the  7  &  8  I'lc.,  c.  90,  gives  no  priority 
as  between  judgment  creditors,  except  for  the 
protection  of  heirs  and  personal  representa- 
tives in  the  admini>tration  of  assets. —  O'Hrien 
v.  Scott,  11  I.  E.  R.  (;3.  (R.)— [On  appeal  an 
is«<uc  was  offered,  but   not  taken ;  ibid,   459. 

5.  A.,  entitled  to  the  benefit  of  articles  of 
agreement  entered  into  by  the  owners  of  lands 
situated  in  Ireland  to  mortgage  them  to  him 
for  £42,000,  by  a  deed  executed  in  1840,  re- 
citing the  articles,  assigned  that  sum  and  all 
the  securities  for  its  payment,  upon  trusts.  By 
a  deed  executed  in  England  in  1842,  reciting 
the  articles.  A.,  for  value,  assigned  the  same 
sum,  with  all  the  securities  for  its  payment, 
to  M.  by  mortgage.  The  deed  of  1842  was 
registered  before  that  of  1840.  The  memorial 
of  the  deed  of  1842  described  the  lands  on 
which  the  £42,000  were  charged  in  the  same 
manner  as  they  were  described  in  that  deed 
itself;  but  neither  deed  nor  memorial  men- 
tioned  the  names  of  the  baronies  or  parishes 
in  which  the  lands  were  situated. 

iSein6/«— That  the  deed  of  1842  would  have 
been  properly  the  subject  of  registry,  if  the 
memorial  had  stated  the  names  of  the  baro- 
nies and  parishes.  Held,  that  in  consequence 
of  the  omission  from  the  memorial,  of  the 
names  of  the  baronies  and  parishes,  the  deed 
of  1842  was  not  formally  registered,  and  there* 
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fore  had  not  gained  priority  over  the  deed  of 
1840. 

Malcolm  v.  Charlesworth^  1  Keen,  63,  ob- 
served upon. — Gardiner  v.  Blesinton^  1 1.  C.  R. 
64;  31.  Jnr.  116.  (Jl.)— [Reyersed :  1  I.  C. 
R.  79 ;  3  I.  Jar.  126.    (C.)] 

1.  K.,  by  an  unregistered  deed,  granted  a 
rentcharge  to  his  daughter,  by  whose  marriage 
settlement,  executed  on  the  following  day,  to 
which  K.  was  a  party,  and  which  recited  the 
grant,  the  rentcharge  was  conveyed  by  her  to 
trustees.  The  latter  deed  was  registered.  K. 
afterwards  mortgaged  the  land  out  of  which 
the  rentcharge  issued,  by  a  deed,  which  was 
registered.  //e/</,  that  the  rentcharge,  thongh 
granted  by  an  unregistered  deed,  had  priority 
over  the  mortgage,  by  reason  of  the  registra- 
tion of  the  settlement. — Hunter  v.  Kennedy^  1 
I.  C.  R.  148.  (R.)— [Affirmed:  i6id;  225  ;  3  I. 
Jur.  128.    (C.)] 

2.  A  judgment  was  obtained  on  the  3rd  of 
Dec.  1845.  The  conuzor  died  on  the  19th  of 
Jan.  1847.  Another  judgment  was  entered 
against  the  same  conuzor,  on  the  3rd  of  Feb. 
1847,  after  his  death,  and  was  registered  under 
the  8th  &  9th  Ki'c,  c.  90,  on  the  same  day. 
The  judgment  of  1845  was  not  registered  until 
the  22nd  of  Nov.  1847.  Held,  in  A  suit  for 
the  administration  of  the  real  and  personal 
assets  of  the  conuzor,  that  the  judgment  of 
1847  had  pHoritv  over  the  judgment  of  1845. 
—Reveil  V.  /?.,  41.  C.  R.  436 ;  1  I.  Jur.  N.  S. 
42.    (R.) 

8.  R.,  by  marriage  settlement  in  1758,  set- 
tled K.,  in  the  barony  of  C.  and  county  of  L., 
to  the  use  of  himself  for  life,  remainder  to 
his  first  and  other  sons  in  tail.  In  1786,  R., 
and  O.,  his  eldest  son,  entered  into  articles 
of  agreement,  which  recited,  that  by  the  deed 
of  1758,  K.,  in  the  barony  of  C.  and  county  of 
L.,  had  been  settled  in  strict  settlement,  and 
by  which  R.  and  O.  agreed  to  suffer  a  reco- 
very of  K.  (without  further  describing  them), 
which  should  enure  to  the  use  of  R.  for  life ; 
remainder  to  the  use  of  O.  for  life ;  remain- 
ders over  to  the  other  sons  of  R.  and  their 
children,  in  strict  settlement.  No  words  of 
limitation  were  contained  in  the  articles, 
which  further  provided  an  annuity  of  £50  a- 
year  out  of  K.  for  O.  during  the  life  of  R. 
These  articles  were  not  registered  until  1791, 
and  the  memorial  altogether  omitted  to  state 
the  barony  in  which  K.  was  situate.  A  reco- 
very of  K.  was  duly  suffered  in  1786;  and  the 
deed,  which  was  enrolled,  but  not  registered, 
creating  the  tenant  to  the  pr<Fci/)c,  declared  that 
the  recovery  should  enure  to  the  uses  of  a 
deed  to  be  executed  in  pursuance  of  the  arti- 
cles. No  deed  declaring  the  uses  of  the  reco- 
very was  executed.  The  petitioner  was  son 
of  one  of  the  sons  of  R.,  and  all  the  limita- 
tions previous  to  the  estate  limited  to  him 
were  exhausted.  In  1788,  O.,  by  a  deed 
reciting  that  he  was  entitled  to  K.  in  fee, 
subject  to  the  life  estate  of  R.  therein,  and 
that  he  was  entitled  to  an  annuity  issuing  out 
of  K.,  conveyed  to  M.,  K.,  subject  to  a  per- 
petual rent  of  £15  a-year,  and  conveyed  to  a 


trustee  for  M.  the  annuity  daring  R.'s  life. 
A  document  purporting  to  be  a  memorial  of 
this  deed  was  registered  in  1788,  but  neither 
described  the  lands  conveyed  nor  the  nature 
of  the  conveyance.  R.  died  in  1789.  In  1808, 
O.  conveyed  the  rent  of  £15  a-year,  reserved 
by  the  deed  of  1788,  to  a  trustee  for  M.  In 
1811,  K.  was,  with  other  lands,  settled  by  M. 
for  value.  The  respondents  claimed  under 
that  settlement.  On  a  petition,  filed  to  have 
the  articles  of  1786  carried  into  execution — 
Held^  that  neither  the 'deed  of  1786  nor  the 
deed  of  1788  was  effectually  registered;  that 
the  mention  in  the  deed  of  1788  of  the  an- 
nuity created  by  the  articles  of  1786  was  not, 
as  against  persons  claiming  under  the  settle- 
ment of  1811,  notice  of  the  articles;  and  that 
the  petitioner  was  not  entitled  to  recover. 

If  the  barony  in  which  the  lands  affected 
by  a  deed  are  situate  be  mentioned,  even  in 
a  recital  in  that  deed,  the  memorial  for  regis- 
tration must  also  mention  the  barony. 

A  purchaser  is  not  fixed  with  notice  of  a 
deed  by  evidence  that  he  had  notice  of  an  an- 
nuity created  by  that  deed,  and  which,  from  the 
notice  given  of  its  existence,  appeared  to  have 
expired  many  years  before  the  purchase. — 
Stephenson  v.  Uoyce^  5  I.  C.  R.  401 ;  2  I.  Jur. 
N.  8.  68.    (C.) 

4.  By  a  post-nuptial  settlement  of  Nov. 
13th,  1850,  John  M'Evoy  settled  certain  lands, 
of  which  he  was  then  seized,  to  the  uses 
declared  by  the  settlement.  In  M.  Term 
1853  a  judgment  was  recovered  by  the  peti- 
tioner against  John  M^Evoy,  and  on  the  12th 
Dec.  1853  it  was  duly  registered  as  a  mortgage 
against  the  lands  comprised  in  the  settlement. 
The  settlement  was  not  registered  until  April 
1854. 

The  judgment  of  M.  Term  1853  was  declared 
well  charged  on  the  lands  in  the  petition 
mentioned ;  and  the  post-nuptial  settlement  of 
the  13th  Nov.  1850  was  declared  void  as 
against  the  registered  mortgage  of  the  13th 
Dec.  1853 ;  and  the  settlement  was  postponed 
to  the  judgment  mortgage  vested  In  the  peti- 
tioner.— Montgomery  v.  M'Evoyy  5  I.  C.  R.  128, 
note,    (C.) 

5.  A  judgment  was  obtained  for  poor-rates 
in  1848,  against  the  owner  of  land.  In  1850 
he  took  the  benefit  of  the  Insolvent  Act.  In 
1855  the  judgment  was  registered.  Heldy  that 
the  judgment  did  not,  by  reason  of  the  regis- 
tration, take  priority  as  a  charge  over  a  mort- 
gage of  1832,  under  the  12  &  13  Vic,  c.  104,  s. 
18.— /«  re  Malley,  5  I.  C.  R.  342.     (P.C.) 

6.  The  memorial  of  registration  of  a  deed 
was  witnessed  by  the  witnesses  who  had  at- 
tested the  execution  of  the  deed,  but  did  not 
contain  in  its  body  their  names  or  additions. 
Held,  that  the  registration  was  void. 

Quoere — Whether  a  deed  appointing  money 
secured  on  lands  by  a  term  of  years  is  within 
the  Registry  Acts  ? — In  re  Jennings,  8  I.  C.  R. 
421.    (I'.C.) 

7.  In  1851  B.  obtained  a  judgment  against 
A.    In  1855  a  decree,  on  consent  in  an  ad- 
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miDistration  suit,  declared  A.  a  trustee  for 
himself  and  his  brothers  and  sisters,  as  to 
lands  in  which  he  had  the  le^al  estate.  In 
18r>C  the  judfxment  creditor  rej;i>tered  hisju<lj;- 
ment  as  a  niortgajre  under  the  13  &  14  Ki'c, 
c.  21),  against  the  lands.  Hehl,  that  the  rejjis- 
tration  of  the  judgment  affected  that  portion 
only  of  the  lands  in  which  A.  was  beneticially 
interested. 

The  registration  of  a  judgment  as  a  mort- 
gage under  the  13  &  14  \  ic,  c.  21»,  operates  in 
equity  to  pass  the  beneficial  interest  of  the 
debtor  only.  If  the  debtor  has  a  legal  estate, 
it  is  transferred  to  the  creditor,  subject  to  the 
same  equities  as  it  was  liable  to  before  the 
registration. 

An  administrator  aun  test,  an.,  being  in  pos- 
session of  premises  which  the  testator  held  as 
tenant  from  year  to  year  under  C,  took  a 
lease  from  D.,  the  head  landlord,  to  commence 
from  the  expiration  of  C.'s  lease.  Held^  that 
the  lease  was  a  graft  on  the  testator's  interest, 
and  formed  part  of  his  assets. — M'AuIei/  v. 
Clarendon,  8  I.  C.  R.  5C8 ;  Dr.  Rep.  tevtp. 
Napier.  433.    (CAJ 

[Approved  of :  £ure  r.  McDowell,  7  I.  Jur. 
N.  S.  41.    (ILL.);  9  11.  Lds.  Cas.  619.] 

1.  A  creditor,  having  obtained  a  judgment 
against  the  official  manager  of  a  banking  com- 
pany, registered  an  affidavit  of  the  judgment 
against  the  real  estate  of  a  former  shareholder 
in  the  company,  without  having  issued  a  set. 
fa.  against  him.     IJeldy  that  a  Court  of  Equity 

ought  to  give  relief  against  such  registration, 
as  being  a  cloud  on  the  shareholder's  title. — 
Hone  v.  O'Flahertie,  9  L  C.  R.  119 ;  Dr.  Rep. 
temp.  Napier,  505.    (C.) 

2.  The  defence  of  a  purchase  for  value 
without  notice,  is  not  available  against  a  cove- 
nant to  renew,  or  other  equitable  claim  under 
a  prior  registered  instrument. 

A.  conveyed  lands  on  trust  to  pay  his  debts. 
The  deed  was  registered.  Before  it  was  acted 
on,  A.  made  a  lease  with  a  covenant  for  re- 
newal, which  was  also  registered.  The  lands 
were  sold  in  an  administration  suit  by  a  judg- 
ment creditor  of  a  deceased  owner.  The  pur- 
chase-money was  paid  into  Court,  and  the 
balance  paid  to  the  trustee,  who  joined  in  the 
conveyance.  A.  had  not  been  served  with  sub- 
poena, or  appeared  till  after  the  date  of  the 
lease.  In  a  suit,  Instituted  after  a  great  lapse  of 
time,  for  renewal,  by  the  representative  of  the 
lessee  against  the  representative  of  the  pur- 
chaser, insisting  that  the  trust  deed  was  volun- 
tary and  revocable,  and  that  the  sale  in  the 
suit  did  not  affect  the  lease— Held,  that  the 
purchaser  having  got  a  prior  legal  estate  under 
the  trustee,  and  the  equitable  estate  from  pay- 
ment of  the  prior  incumbrances,  was  not  bound 
to  renew,  especially  after  such  a  time  had 
passed  without  recognition  of  the  ptf.'s  rights. 
—Drew  V.  Lord  Norbury,  9  I.  E.  R.  171.  CC.)— 
[Affd. :  ibid,  524.   (C.)] 

3.  A  judgment  registerd  as  a  mortgage 
under  the  18  &  14  Fic,  c.  29,  is  entitled  to 
priority  over  a  prior  unregistered  instrument 
of  which  the  conuzee  has  not  had  notice. — In 
re  Hamilton,  9  I.  C.  R.  512.    (C.A.) 


4.  A.,  B.,  and  C.  were  seised  severally  of 
equal  portions  of  the  lands  of  D.  which  were 
subject  to  a  mortgage  and  to  collateral  judg- 
ments against  them  obtained  in  1846.  The 
lands  were  sold  in  the  I.  E.  Court  in  separate 
lots,  and  A.'s  share  being  insufficient  to  pay 
his  one-third  of  the  mortgage,  the  deficiency 
was  paid  out  of  the  proceeds  of  B.'s  share,  and 
the  judgment  against  A.  was  assigned  to  a 
trustee  for  B.  A.  was  also  seized  of  the  lands 
of  E.,  against  which  a  judgment  obtained  in 
1 85(1  had  been  registered  as  a  mortgage.  The 
conuzee  of  the  latter  judgment  had  been  a 
purchaser  of  one  of  the  lots  of  D.  in  the  I.  E. 
Court,  and  thus  had  notice  of,  or  an  oppor- 
tunity of  ascertaining,  the  assignment  of  the 
judgment.  Held,  that  as  to  the  deficiency  of 
A.'s  share  of  the  mortgage  paid  out  of  the 
proceeds  of  B.*s  share  of  D.,  the  judgment  of 
1S46  had  priority  over  the  judgment  mortgage 
of  \^o(j.— Scott  V.  S.,  9  L  C.  R.  319.    (R.) 

5.  A  judgment  recovered  in  1819,  never 
revived  or  redocketed,  must  be  postponed,  not 
only  to  the  gales  of  a  rentcharge  created  by 
the  judgment  debtor  in  1827,  and  assigned  in 
1841,  which  accrued  due  after  that  period,  but 
to  its  arrears  which  were  then  due,  and  were 
included  in  the  assignment. —  Walcott  v.  Smytk, 
1 1  L  C.  R  266.    (C.) 

6.  On  the  6th  Oct.  1855,  V.  equitably  mort- 
gaged his  estate  to  E.  The  deed  of  mortgage 
was  not  registered.  On  the  25th  Aug.  1856, 
D.  obtained  a  decree  in  the  Court  of  Ch. 
against  V.'s  estate;  and,  on  the  7th  of  the 
ensuing  Nov.,  registered  the  decree  as  a  mort- 
gage under  the  13  &  14  Vic,  c.  29.  Held,  that 
this  registration  did  not  give  the  decree 
statutable  priority  over  E.'s  equitable  mort- 
gage. 

A  judgment,  registered  under  the  3  &  4  Vic^ 
c.  105,  and  the  13tb  &  14th  Vic,  c.  29,  only 
affects  the  property  of  which  the  debtor  waa 
at  the  judgment's  date  lawfully  possessed  of 
in  bit  own  right,  and  over  which  he  had  dis- 
posing power;  but  does  not  displace  the 
prior  equitable  mortgagee's  interest. — Eyrt  v, 
M'Dowell,  7  I.  Jur.  N.  S.  41.  (H.L.) ;  9  H. 
Lords  Cas.  619. 

7.  A.,  a  solicitor,  mortgaged  lands  to  B.  on 
March  20th,  1856.  By  agreement,  the  deed 
was  not  registered  till  April  3rd,  1859.  A  lease 
on  fine  of  the  lands  was  made  by  A.  on  March 
7th,  1859,  to  C,  and  registered  on  March  the 
16th  in  that  year.  A.  drew  the  lease  and 
registered  it,  and  was  paid  costs  out  of  pocket 
by  C,  who  employed  no  other  solicitor.  Heldj 
that  A.  was  C.'s  solicitor.  That  the  Court 
felt  itself  constrained  by  the  decisions  to  treat 
C.  as  affected  with  notice  of  the  mortgage, 
through  A.  as  his  solicitor,  and  to  postpone  tne 
lease  to  that  mortgage. — In  re  Rorke^a  Estate^ 
13  I.  C.  R  273  ;  8  I.  Jur.  N.  S.  63.  (L.E.C.)— 
[Affd. :  14  I.  C.  R.  442 ;  8  L  Jur.  N.  S.  245. 
CCA.)] 

8.  In  an  ordinary  marriage  settlement, 
when  the  lands  settled  are  the  property  of  the 
husband,  he  cannot  be  considered  a  purchaser. 
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for  ralue,  of  the  life  estate  in  those  lands 
limited  to  him  by  the  settlement.  A.,  bj  his 
settlement,  executed  in  contemplation  of  bis 
marriage,  settled  lands,  which  he  owned  in 
fee,  to  himself  for  life,  remainder  to  provide 
a  jointure  for  his  widow,  remainder  to  the 
children  of  the  marriage.  Hdd,  that  a  judg- 
ment which,  before  the  execution  of  the  settle- 
ment, was  a  charge  on  the  lands,  remained 
a  charge  upon  A.  s  life  estate,  although  the 
judgment  had  not  been  registered  pursuant 
to  the  7  &  8  Fic,  c.  90,  within  the  time  (viz.: 
five  years)  required  by  the  13  &  14  Fic,  c.  29, 
s.  3,  for  keeping  it  in  force  against  purchasers 
under  the  settlement. — In  re  Broum's  Estattj 
13  I.  C.  R.  283 ;  7  I.  Jur.  N.  S.  289.    (C.A.) 

1.  When  a  settlement  contains  a  covenant 
that  all  the  real  and  personal  estate  of  the 
settlor  whereof  he  then  was,  or  should  at  any 
time  thereafter  be  possessed  or  entitled  unto, 
should  stand  charged  with  the  payment  of  a 
sum  for  the  trusts  in  the  settlement  mentioned, 
that  covenant  to  charge  after-acquired  pro- 
perty Is  not  capable  of  registration  under  the 
Registry  Acts,  so  as  to  give  the  settlement 
priority  over  subsequent  purchasers  for  value 
without  notice  of  the  aiter  acquired  lands. 
Gubbins  v.  (?.,  1  Dr.  &  Wal.  160,  n.  consi- 
dered, and  held  not  to  be  a  decision  to  the 
contrary.— i2«  F,  ^  W,  Olden,  9  I.  Jur.  N.  S. 
297.    (B.) 

2.  In  1853,  P.  conveyed  by  deed  all  his  life 
estate  in  eighteen  townlands,  to  the  trustees  of 
a  Life  Ass.  Society.  In  1856  Q.  obtained  a 
judgment  for  £1000,  and  registered  it  as  a 
mortgage  against  thirteen  of  those  townlands. 
The  eighteen  townlands  were  sold  in  the  I.  E. 
Court ;  and  the  Ass.  Society  was  fully  paid 
out  of  the  produce  of  the  thirteen  denomina- 
tions against  which  Q.  had  registered  his  judg- 
ment as  a  mortgage.  This  payment  whoUy 
exhausted  the  produce  of  those  thirteen  town- 
lands.  The  produce  of  the  other  five  remained 
to  be  disposed  of.  The  assignee  of  Q.  insisted 
that  he  was  entitled  to  marshal  the  secwities 
so  as  to  give  him  the  same  priority  over  these 
five  denominations  as  he  had  over  the  other 
thirteen.  Hdd,  that  Q.  merely  took  that 
beneficial  interest  which  P.  had,  at  the  time 
of  the  registration  of  the  judgment,  power  to 
convey;  and  that  Q.'8  assignee  was  not  en- 
titled to  marshal  the  securities,  or  to  have  the 
judgment  mortgage  declared  a  charge  on  the 
remaining  five  denominations. — Lynchv,  Cooke, 
111.  Jur.  N.S.  102.  (C.A.) 

8.  Upon  a  motion  allowed  to  be  made  after 
settlement  of  the  final  schedule  of  incumbran- 
ces in  the  L.  £.  Court,  an  order  was  made 
which  postponed  an  unregistered  judgment  to 
a  registered  deed,  and  also  to  several  inter- 
mediate registered  judgments.  Soon  after 
that  order,  the  owner  of  the  unregistered  judg- 
ment arranged  that  the  owner  of  the  registered 
deed  should  withdraw  his  claim ;  and  con- 
sented that  the  order  should  be  rescinded. 
Held  (reversing  the  decision  below),  that  the 
order  was  not  a  final  adjudication  of  the 
priorities  of  the  parties,  equivalent  to  a  de- 
cree in  Ch. ;  that  it  ought  to  be  rescinded,  and 


the  priorities  placed  in  the  order  in  which 
they  originally  stood  on  the  first  schedule. — 
In  re  Scott's  Estate,  14  I.  C.  R.  57.  (C.A.) 


PRISONER. 

See  Practice,  Piusonbr. 

—  Attachment  against.  See  Practice,  Atiach- 

MENT. 

PRIVATE  ACT  OF  PARLIAMENT. 
See  Statute,  I. 

PRIVATE  LETTERS. 
See  Copyright,  n. 


PRIVILEGE. 

0/  Suitors  and  Witnesses,  See  Bankruptcy, 
VII — Arbitration,  FV — Practice, 
Etidencb.  

Of  Bankrupt.    See  Bankruptcy,  VIII. 

From  Arrest,  generalfy.  See  Practice,  Pri- 
vilege FROM  Arrest. 

0/  Officers,  See  Practice,  Officers  of 
Court. 


PRIVILEGE  FROM  ARREST. 

See  Bankruptcy  Vll,  VIII — Practice,  Pri- 
vilege FROM  Arrest. 


PRIVILEGE  OF  PARLIAMENT. 

See  Member  of  Parliament — ^Bank- 
ruptcy, IV. 

PRIVILEGE  OF  SOLICITORS. 
See  Solicitor,  IV. 


PRTVTTY  OF  CONTRACT,  TITLE,  AND 

BLOOD. 

—  When  Debtor  to  Executor  majf  be  made  D«- 
fendant  in  a  Bill  against  Executor,  See 
Debtor  and  Creditor,  II — ^Plead- 
ing, Parties. 


PRIVY  COUNCIL. 

See  Practice  in  Privy  Council — 3  &  i  W. 

4,  c.  41. 

PRIZE-MONEY. 

PROBATE  AND  PROOF  OF  WILLS. 
See  Will,  X — Practice,  Evidence. 

PROCEDENDO. 
See  Bankruptcy,  VL 
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PROCEEDINGS  BEFORE  MASTER. 

See  Practice,  Master,  Proceedinob  before. 

PROCEEDINGS  IN  BANKRUPTCY. 
See  Bankrcptct,  X. 

PROCEEDINGS,  REFERENCE  ON. 
See  Practice,  Master,  Reference  to,  &c. 


PROCEEDINGS  AT  LAW. 
—  Injunction  to  $tay  them.    See  Practice,  Iw- 


JUNCTION. 


PROCESS. 
See  Practice,  Process. 


PROCESS. 
—  Priority  of.    See  Priorttt  of  Security. 


PROCESS. 
Of  Contenqit,    See  Practice,  Contempt. 


PROCHEIN  AMI. 

See  Practice,  Prochein  Ami — Practice, 

Costs. 


PROCLAMATIONS. 

—  Attachment  with.     See  Practice,  Attach- 
ment. 

PRO  CONFESSO. 

See  Practice,  Bill  Pro  Confesso— Prac- 
tice, Decree. 

PRODUCTION  OF  DEEDS. 
See  Practice,  Production  of  Deeds. 

PRODUCTION  OF  PARTIES. 
See  Practice,  Production  of  Parties. 


PROFESSIONAL  CONFIDENCE. 

See  Solicitor,  VI. 

1.  An  attorney  cannot,  on  the  ground  of 
professional  confidence,  refuse  to  answer  an 
interrogatory  as  to  his  having  seen  a  certain 
instrument,  and,  if  so,  where,  and  in  whose 
hands? — O" Gorman  v.  M^Nctmara,  Hayes,  174. 
(E.E^) 


PROFITS. 

See  Rents  and  Profits — ^Iktermediatb 

Profits. 


PROHIBITION. 
See  Practice,  Prohibitiok. 

PRO  INTERESSE  SUO. 

—  Examination.    See  Practice,  Etidence. 

PROMISSORY  NOTES. 
See  Bills  of  Exchajtob. 

PROOF. 

—  Of  DeUt  before  Master,      See  Practice, 

Master,  Proceedings  before — Prac- 
tice, Costs. 

—  Generally.     See  Practice,  Ettdence. 

—  Of  Deeds,     6'€«ibid. 

—  Of  WUU.    See  ibid— Wills,  X 

—  Of  Handwriting.     See  ibid. 

—  OJ"  Marriage.     «Se«  Marriage,  II. 

—  Vnder  Joint  Commission,     See  Bankruptcy, 

VL 

—  In  Bankruptcy  generally.     See  Bajtrruptct, 

XIIL 

—  In  Banhuptcy,  Mode  of  Proof.     See  ibid. 

—  In  Bankruptcy^  Pi  oof  by  Holders  of  Securities, 

See  ibid. 

—  In  Bankruptcy^  Proof  as  beiiceen  Principal 

and  Surety.     See  ibid. 

—  In  Bankruptcy  J  Proof  of  Annuities,  See  ibid. 

—  In  Bankruptcy,  Proof  under  Marriage  Settle- 

ments,    See  ibid- 

—  In  Bankruptcy,  Proof  of  Interest.     See  ibid. 

—  In  Bankruptcy y  Proof  {f  Damages  and  Costs. 

See  ibid. 

—  In  Bankruptcy,  Proof  of  Debts  accruingafter 

Bankruptcy.     See  Bankruptcy,  Xll 

—  In  Bankruptcy,  Proof  of  Future  and  Contin- 

gent Debts.     See  Bankruptcy,  XIIL 

—  In  Bankruptcy,  of  Expunging  Debts.  See  ibid. 

PROPERTY  OF  PARTNERSHIP. 
See  Partnership,  IV. 

PROPERTY,   ATTACHMENT  AGAmST. 
See  Practice,  VII. 

PROPERTY  OF  BANKRUPT. 
See  Bankruptcy,  XIL 

PROPERTY  OF  LUNATIC. 
See  Lunatic,  VI. 

PROPERTY  TAX. 
See  Statutes,  Construction  of,  n,  71. 

PROPERTY  OF  BANKRUPT  ACQUIRED 
AFTER  COMMISSION,  &c. 

See  Bankruptcy,  XI. 
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PROPERTY  OP  CHARITY. 
See  Chajutt,  III. 


PROPORTION  OF  CONTRIBUTION. 
See  Contribution,  II. 

PROSECUTION  OF  DECREE. 
See  Practice,  Decree. 

PROSECUTION  OF  FIAT,  TIME  FOR. 
See  Bankruptcy,  VI. 

PROTECTION  OF  TITLE. 
See  Title,  VII. 


PROTECTION  OF  INFANT'S  ESTATE. 
See  Infant,  I. 


PROTECTOR 


—  0/Settlement. 


PROVISIONAL    ASSIGNMENT    IN 
BANKRUPTCY. 

See  Bankruptcy,  VI. 


PROVISIONAL    CREDIT    IN    LANDED 
ESTATES  COURT. 


PUBLIC  ACCOUNTS. 
See  Account,  Vn. 


PUBLIC  CALAMITY. 


PUBLIC  OFFICERS. 

See  Ambassador — Offices  and  Officers, 

Public. 


PUBLIC  PENSION. 
See  Pension. 


PUBLIC  POLICY. 

Injunction  to  Stay  Proceedings  at  Law  in  Cases 
of.  See  Practice,  Injunction.  See 
Agreement,  IV — ^Bond,  III. 

PUBLICATION. 

0/ Evidence.    See  Practice,  Evidence. 

0/  Witt.    See  Will,  VU. 

OfBookSy  MutiCy  {fc.    See  Coptsioht. 


PUFFERS. 
See  Auction. 


PURCHASE. 

In  Child's  Name.    See  Parent  and  Child, 

IV. 
Piea  of.    See  Pleading,  Plea. 
Estate  of.     See  Estate,  XI. 
By  Parties  in  a   Fiduciary  Situation.     See 

Fraud,  VII — ^Trustee,  IV. 


PURCHASER. 

Generally.  See  Vendor  and  Purchaser — 
Pleading,  Parties. 

Payment  into  Court  by.  See  Practice,  Pay- 
ment into  Court. 


PURCHASE-MONEY,    PAYMENT    OF. 

—  Generally.  See  Vendor  and  Purchaser,  I. 

—  Interest  on.     See  ibid,  III. 

—  Investment.     See  ibid.  III. 

—  Refunding.     See  ibid,  X. 

—  Application  of    See  ibid,  XIV. 


QUAKERS. 
See  6  G.  1,  c.  6,  ss.  6,  6 ;  21  &  22  G.  8,  c.  25. 

QUALIFICATION  OF  SOLICITOR. 
See  Solicitor,  1, 11. 

QUIA  TIMET. 
See  Pleading,  Bill. 

QUIETING  POSSESSION. 
See  Practice,  Injunction. 


QUIT  RENTS. 

1.  A.,  seized  in  fee  of  premises,  subject  to 
an  entire  quit  rent,  by  indenture  sold  a  portion 
of  them,  then  in  the  possession  of  B.,  who  was 
his  attorney  and  tenant,  to  him,  his  heirs  and 
assigns.  The  same  indenture  recited  that  A. 
was  seized  of  other  premises,  which,  with  the 
premises  conveyed,  were  subject  to  the  quit 
rent,  and  that  B.  had  agreed  to  indemnify  A., 
his  heirs  and  assigns,  and  the  other  premises, 
the  estate  of  A.,  from  payment  of  the  quit 
rent,  B.,  for  himself,  his  heirs,  executors,  &c., 
covenanted  with  A.,  his  heirs  and  assigns, 
that  he,  B.,  his  heirs  and  assigns,  would  at  all 
times  thereafter  pay  the  quit  rent  of  all  the 
premises,  as  well  of  such  as  were  thereby  sold 
to  him,  as  of  the  others  the  estate  of  A.;  and 
would,  at  all  times  thereafter,  save  harmless 
and  indemnify  A.,  his  heirs  and  assigns,  from 
the  payment  thereof.  Held,  in  a  suit  by  an 
assignee  of  the  unsold  lands  against  a  volun- 
teer under  B.,  that  the  sold  lands  were  speci- 
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ficAllj  bound  to  indemnifT  the  luifold  lands 
against  the  payment  of  the  qnit  rent. 

The  proper  mode  of  indemnifying  against 
the  payment  of  a  qnit  rent  is,  by  a  grant  of  a 
rentcharge  in  fee,  equal  in  amount  to  the  quit 
rent,  and  issuing  out  of  lands  held  in  fee. — 
Hatum  T.  Wadd^,  2  Jon.  541,  549.    (£.£.) 

1.  A  bill  for  chief  rent  is  sustainable  in  this 
Court  when  the  acts  of  the  party  liable  to  pay 
it  hare  occasioned  all  the  difficulty  in  the  wapr 
of  ptf.'s  proceeding  at  law. — ArMp.  o/DubUn 
T.  Lord  TritnUslon,  2  Dr.  &  War.  535.    (C.) 

2.  Quit  rent  is  a  debt  or  incumbrance  af- 
fecting the  lands  in  payment  of  which  money 
lodged  in  Court,  and  awarded  as  compensa- 
tion for  damages  occasioned  by  works  carried 
on  by  the  Commissioners  of  Public  Works, 
may  be  applied,  under  the  Lands  Clauses 
ConsoUdation  Act  1845  (8  &  9  Vk^  c  18), 
8.69. 

Advances  to  a  tenant  for  life,  under  the 
I>rainage  Act  (5  &  6  Ftc,  c  89),  should  not 
be  paid  out  of  the  fund  so  lodged  in  Court, 
such  fund  representing  the  corpus  of  the  estate ; 
the  tenant  for  life  being  bound  to  pay  the 
annual  Instalments;  and  it  being  possible 
that  all  such  instalments  may  become  payable 
during  his  life. — In  rt  Commissioners  o/"  Public 
WorJa,  ex  parte  Studdert,  6  I.  C.  B.  53.    (R.) 

8.  Quit  rents  and  Crown  rents  are  charges 
and  incumbrances  within  a  covenant  indem- 
nifying a  purchaser  against  specified  charges, 
^*cmd  all  other  debts,  charges,  and  incum- 
brances, that  might  at  any  time  thereafter 
affect  the  **  purchased  lands. — Massy  v.  (yDeU, 
5  L  Jur.  N.  S.  293.    (C.A.) 


RAILWAYS. 

See  Canals,  &c. — Jonrr-flTocK  Companies — 
Joint-stock    Companies  Windino-up 
Act. 
I.  In  oenesal. 

IL  Dibectorb  of — ^Theib  Rights,  Duties, 
AND  Liabilities. 

m.  Shabbholdess   or  Pbopbibtors  of  — 
THBiB  Rights,  Duties,  and  Liabilities. 

IV.  Purchase  of  Lands  bt  Railway  Com- 
panies. 
V.  Investment  of  Purchase-monet-Costs. 

VI.  Suits  bt,  against,  and  between  a  Rail- 

WAT  Company  and  its  Members. 

Vn.  Acts,  Construction  of. 


L  Railways  in  general. 

4.  Railway  calls,  made  payable  by  instal- 
ments, cannot  be  enforced. 

The  twen^-one  days*  notice  of  a  call  re- 
quired by  8  Ktc.,  c.  16,  sec.  22,  must  be  exclu- 
sive of  the  first  and  last  days. 

The  abandonment  of  part  of  a  railway  is  no 
defence  to  a  claim  for  calls ;  nor  is  the  non- 
sabscription  of  the  prescribed  capital  a  de- 
fence. 

A  Railway  Co.,  proving  against  the  estate  of 
a  bankrupt  for  calls,  must,  according  to  the 
universal  principle  in  bankruptcy,  deduct  the 


price  or  value  of  the  shares  from  the  amount 
of  their  claim,  or  give  up  the  shares  for  the 
benefit  of  the  creditors  of  the  bankrupt— 
/«  re  JoouiMs,  1  L  C.  R.  236.  (B.>— [Affd.:l 
LC.  R.645.    (C.)] 

5.  A  RaUway  Co.  if  ^'a  Joint-stock  Com- 
pany,** within  the  meaning  of  the  Irish  B.  and 
I.  Act  (20  &  21  Vic^  c.  60),  and,  as  soch,  is 
liable  to  be  made  bankrupt. — In  re  BagnaU- 
town  and  Wexford  BaUwau  Co^  15  L  C.  B.  491. 
(CJL) 

6.  When  a  judement,  obtained  against  a 
Railway  Co.  for  a  debt  due  to  a  contractor  for 
executing  railway  works,  is  registered  as  a 
mortgage  under  the  18  &  14  Ftc,  c.  29 ;  and 
the  company  are  then  declared  bankrupt ;  that 
mortgage  will  be  declared  a  valid  charge  upon 
their  lands  and  premises,  purchased  for  the 
construction  of  a  railway  thereon. 

The  word  "  person  **  in  that  statute  inclodei 
a  "  body  corporate : "  e.  ^.,  a  Railwav  Co.— i«  it 
BoffnaUtoum  By,  Co^  10  L  Jur.  N.  S.  156.    (B.) 

7.  A  Railway  is  a  Joint-stock  company  esta- 
blished for  trading  and  commercial  purposes. 
Part  of  the  earthworks  of  a  railway  had  been 
made,  but  no  rails  had  been  laid,  nor  had  any 
traflSc  or  trading  taken  place — Held,  that  it 
was  not  necessary  to  prove  trading  on  the 
company's  part ;  and  that  it  might  be  declared 
bankrupt,  as  a  company  established  for  tra- 
ding and  commercial  purposes. — BeBanbridge 
Extension  By^  10  L  Jur.  N.  S.  195.  (B.)- 
[Affd.:  ibid,  278.    (C.A.)] 


n.  Directors  of:  their  Rights,  Dnmi, 
AND  Liabilities. 

8.  C,  one  of  the  provisional  directors  of  a 
projected  Railway  (which  was  not  carried  into 
execution)  was  sued  by  the  engineer  for  ser- 
vices performed  in  surveying  the  proposed  line. 
In  that  action  judgment  was  recovered  against 
C.  C.  filed  a  bill  against  his  co-directors  for 
contribution.  It  was  objected  that  the  suit 
should  been  for  the  general  administration  of 
the  partnership  affairs.  Held,  that  it  was  pro- 
perly framed. 

One  who  is  originally  named  in  the  prospec- 
tus as  a  director,  and  afterwards  ratifies  and 
consents  to  his  appointment  as  such,  is  liable 
on  the  intermediate  contracts  entered  into  by 
his  co-directors. 

The  test  of  liability  to  contribution  is,  lia- 
bility to  the  ptf .  at  law ;  not  the  holding  of 
shares  in  the  projected  Co. 

The  amount  of  each  director's  contribution 
is  to  be  ascertained  by  dividing  the  total  loss 
by  the  number  of  directors  who  consented  to 
act ;  not  of  those  named  in  the  prospectus  as 
directors  ;  nor  by  reference  to  the  number  of 
shares  subscribed  for  by  each  director. 

Ptf.  having  released  one  of  the  directors,  in 
order  to  make  him  a  competent  witness  on  the 
trial  at  law — Held,  that,  if  such  a  release  was 
an  act  proper  to  be  done  to  further  the  de- 
fence of  the  action,  his  share  of  the  loss  should 
be  borne  equally  by  all  parties  having  the 
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benefit  of  the  defence  at  law ;  and  enquiries 
upon  that  point  were  directed. — Lefroy  v.  Chre^ 
7  I.  E.  R.  228 ;  1  Jon.  &  L.  671.    (C.) 


in.  Shabeholders  in,  OB  Pbopeietors  of 
Railways  : '  theib  Rights,  Duties, 
AND  Liabilities. 

1.  Shares  in  a  Ry.  Co.  stood  in  the  name  of  a 
bankrupt  at  the  time  of  his  bankruptcy,  on  the 
13th  of  Not.  1837.  A  large  sum  for  calls  was 
then  due  on  the  shares.  The  company  proved 
for  it  in  the  bankruptcy  in  July  1849,  and  re- 
ceived a  dividend,  the  assignees  not  requiring 
the  shares  to  be  brought  in,  and  the  secretary 
of  the  company  expressly  stating  that  they 
had  no  security  for  the  calls.  Subsequent 
calls  were  made,  the  shares  still  remaining  in 
the  bankrupt's  name*  In  July  1852  the  com- 
pany served  a  notice  on  the  bankrupt,  that 
the  shares  would  be  forfeited.  Accordingly 
the  shares  were  declared  forfeited,  at  a  meet- 
ing of  the  directors.  In  Mav  1853,  the  as- 
signees tendered  the  amount  of  the  calls  which 
fell  due  after  t\it  Jiat, 

On  a  petition  filed  by  the  assignees  against 
the  company,  Held  that  the  assignees  might, 
when  the  company  proved  for  the  calls,  have 
had  the  transmission  of  the  shares  authenti- 
cated to  them  under  the  8  Ttc,  c.  16,  s.  18, 
and  have  had  them  sold  for  the  benefit  of  the 
bankrupt*s  estate. 

But  that  the  assignees  not  having  then  ac- 
cepted the  shares,  thev  continued  the  property 
of  the  bankrupt ;  and  had  been  forfeited  for 
non-payment  of  the  calls. 

Semble — The  proof  under  the  bankruptcy 
was  not  equivalent  to  payment  of  the  calls, 
so  as  to  satisfy  the  provisions  of  the  statute, 
which  makes  the  payment  of  the  calls  a  con- 
dition precedent  to  the  right  to  transfer  the 
shares. — Turner  v.  The  D.  I*  E,  J,  Railway  Co., 
8  I.  C.  R.  526 ;  6  I.  Jur.  225.    (C.) 

2.  Shares  in  a  Ry.Co.  were  declared  forfeited, 
for  non-payment  of  calls.  On  petition  filed  to 
redeem  them,  the  redemption  was  decreed 
{vide  3  I.  C.  R.  526),  on  pavment  of  all  arrears 
of  calls,  and  of  interest  thereon.  Heldy  that 
the  owner  of  the  shares  was  entitled  to  set  off, 
as  against  such  arrears  of  calls,  and  interest, 
the  amount  of  all  dividends  which,  but  for  de- 
fault in  payment  of  calls  would  have  been 
payable  in  respect  of  such  shares,  in  propor- 
tion to  the  capital  paid  up. — Turner  v.  Z>.  ^ 
B,  J,  Railway,  4  I.  C.  R,  194.    (C.) 

8.  The  petitioner,  a  shareholder  in  a  Rail- 
way Company,  made  default  in  paying  calls 
npon  his  shares,  which  the  directors  declared 
forfeited.  He  subsequently  paid  the  amount 
due  upon  these  calls,  and  resumed  his  original 
shares.  By  their  Act  of  Incorporation  (8  &  9 
Vic,  c.  119,  Loc.  &  Per.,  sec.  7),  the  company 
were  enabled  before  the  completion  of  the 
line  to  pay  interest  at  £\  per  cent,  upon  calls 
paid  up  (provided  that  no  such  interest  should 
be  paid  to  any  shareholder  who  should  be  in 
arrears  to  any  calls\  Under  this  sec.  the 
directors  had  proceeded  to  pay  interest  out  of 
the  proceeds  of  the  railway  to  snch  share- 


holders as  had  paid  np  the  calls  made,  but  not 
to  the  petitioner,  who  had  made  default  in 
payment.  He  having  presented  a  petition 
complaining  that  he  had  been  deprived  of  a 
proportionate  share  of  the  profits  of  the  rail- 
way, because  the  directors  had  applied  its 
profits  in  paying  the  interest  upon  the  money 
paid  up,  to  which  he  by  his  default  had  be- 
come disentitled  ;  and  praying  that  he  might 
be  declared  entitled  to  the  profits  of  the  shares 
that  had  accrued — Udd,  that  he  was  not  en- 
titled to  relief. — M^Kenna  v.  Mid.  Gt.  Westn, 
Ry.  Co.,  7  I.  Jur.  301.    (C.) 

4.  A  director  of  a  Joint-stock  Banking  Com* 
pany  assigned  to  another  director  a  number 
of  shares,  at  a  price  far  above  the  market 
price  of  the  shares,  which  were  unsaleable. 
The  price  was  paid,  but  the  transfer  was  not 
made  with  the  formalities  required  by  the 
partnership  deed.  Ueld,  that  it  was  invalid, 
and  that  the  transferror  was  rightly  placed  on 
the  list  of  contributories  in  respect  of  his 
shares.— -Ex /Hirte  Kennedy,  6  I.  C.  R.  121.  (R.) 


lY.  PCBGHABB  OF  LaNDS  BT  RaILWAT 

Companies. 

5.  A  Ry.  Co.  having  served  notice  to  treat 
with  the  owner  of  land,  under  8  &  9  Vic,  c.  18, 
and  been  furnished  with  the  title  and  a  claim 
for  £500  compensation,  obtained  possession 
from  the  occupying  tenant,  and  commenced 
the  works  witnout  paying  the  money;  or 
lodging  it  in  Court,  and  giving  security  re- 
quired by  the  Act.  The  Court  granted  an 
injunction  against  the  companv's  proceeding 
with  the  works ;  and  to  compel  them  to  restore 
the  land  to  its  former  condition.  The  in- 
junction not  to  issue  on  the  Companv's  nnder- 
taking  to  lodge  the  sum  claimed  and  give  the 
bond  required. — Armstrong  v.  Wtit.  ff  Lim.  Ry, 
Co.,  10  I.  E.  R,  60.    (R) 

6.  A  Railway  Company,  having  agreed  to 
purchase  lands,  entered,  and  carried  on  their 
works  without  the  vendor's  leave,  and  without 
having  paid  him,  or  lodged  the  money  in  bank. 
The  Court  granted  an  injunction  till  the 
money  should  be  paid. — Anderson  v.  N.  ff  W, 
/2y.  Co.,  1  I.  Jur.  11.    (E.E.) 

7.  A  Railway  Company  having  taken  lands 
occupied  by  D.*s  tenants,  and  the  parties  not 
agreeing  to  the  compensation  offered,  steps 
were  taken  for  holding  an  inquisition,  in  which 
one  solicitor  acted  for  D.  and  the  tenants. 
The  company  afterwards  acceded  to  the  valua- 
tion made  for  tenants.  A  verdict  was  taken 
by  consent  for  D.,  and  the  company  gave  a 
written  undertaking  to  pay  any  sum  to  which 
the  solicitor  was  entitled  as  solicitor  for  D.  and 
his  tenants,  when  ascertained  by  the  proper 
officer,  under  their  Act  of  Incorporation.  They 
took  from  D.  a  conveyance,  the  costs  of  which 
and  of  making  title  were  taxable  in  Ch.  under 
their  Act.  The  costs  of  ascertaining  the  com- 
pensation for  the  tenants  should  properly 
under  it  have  been  settled  with  their  claim  by 
Justices  of  the  Peace,  and  the  costs  of  an 
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iDqaiflition  were  taxable  in  a  Law  Court.  The 
solicitor,  having  famished  separate  bills  of 
costs  for  D.  and  the  tenants,  to  which  the  Co. 
objected,  petitioned  for  taxation ;  and  to  en- 
force payment.  Heldy  that  the  costs  of  D. 
only  could  be  taxed  or  enforced  in  this  Court, 
and  that  the  undertaking  gave  no  jurisdiction 
as  to  the  costs  of  the  tenants. — Marquu  of 
Drogheda  v.  Gt,  S.  ^  W,  B^.  Co.,  12  I.  E. 
R.  103.    (C.) 

1.  A  Railway  Co.,  haying  need  of  lands  for 
the  construction  of  their  railway,  served,  in 
Nov.  1846,  a  notice  to  treat,  upon  the  owners 
of  the  legal  estate  in  the  lands ;  but  the  parties 
not  haying  come  to  any  arrangement  In  pur- 
suance of  that  notice,  the  company,  in  May 
1847,  proceeded  by  inquisition  before  the 
sheriff  and  a  jury,  and  a  verdict  was  then 
given  for  sums  for  purchase-money  and  com- 
pensation. Afterwards,  in  the  same  month, 
the  company  went  into  possession  of  the  lands. 
In  March  1848  an  abstract  of  the  title  of  the 
owners  was  furnished  to  the  company,  and 
from  that  period  up  to  Jan.  1851,  a  corres- 
pondence took  place  between  the  respective 
parties,  partly  relating  to  title,  and  partly  to 
a  claim  made  by  the  owners  for  interest 
upon  the  purchase  and  compensation  moneys. 
Eventually  the  company  refused  to  pay  hi- 
terest,  and  in  Jan.  1851  lodged  the  purchase- 
moneys  in  the  Bank  of  Ireland  to  the  credit 
of  all  persons  interested  in  the  lands.  A  cause 
petition  having  been  filed  by  the  owners, 
praying  a  specific  performance,  and  interest 
at  the  rate  of  X5  per  cent,  upon  the  purchase 
and  compensation  moneys,  from  the  period  at 
which  the  company  took  possession  of  the 
lands  up  to  the  time  of  the  lodgment  of  those 
moneys  in  bank — Held,  that  the  ordinary 
relation  of  vendor  and  purchaser,  under  the 
circumstances  above  detailed,  existed  between 
the  parties. 

That  the  owners  were  entitled  to  the  inter- 
est as  prayed  for. — Biount  t.  Gt.  S,  ^  W.  Ry. 
Co.,  2  L  C.  R.  40.    (C.) 

2.  A  Ry.  Co.,  in  1846,  served  upon  a  land- 
owner the  usual  notice  to  treat,  which  not 
having  been  complied  with,  they  served  him 
in  1847  with  a  second  notice,  offering  a  no- 
minal sum  for  purchase-money  for  his  land, 
and  compensation  for  consequential  damage  ; 
and  stating,  that  if  that  sum  were  not  ac- 
cepted, they  would  proceed  by  the  inquisition 
of  a  jury  to  ascertain  the  amount  to  which  he 
wad  entitled.  That  sum  he  refused  to  accept ; 
but  afterwards,  in  May  in  the  same  year, 
entered  into  an  agreement  to  accept  £110 
for  purchase-money  and  compensation.  The 
company  constructed  the  greater  part  of  their 
line,  but  neither  entered  into  possession  of  the 
land  in  question,  nor  paid  the  £110.  In  1849 
their  compulsory  power  for  acquiring  land, 
and  in  1851  their  power  to  construct  the  rail- 
way, expired.  A  petition,  afterwards  filed  by 
the  landowner,  praying  specific  performance  of 
the  agreement  of  May  1847,  or,  alternatively, 
that  the  company  should  be  compelled  to 
^complete  the  purchase    conformab^  to  the 


notice  to  treat  of  1846,  and  to  the  Lands 
Clauses  Consolidation  Act,  8  &  9  Fie,  c.  18,  was 
dismissed  without  prejudice  to  the  petitioner's 
right  to  proceed  at  law  on  the  agreement  of 
1847. — Munrde  v.  Newry  and  WarrtnpoiiU  Rif. 
Co.,  2  L  C.  R.  260.    {C.) 

8.  The  Court  will  grant  an  tid  interim  in- 
junction to  restrain  a  Ry.  Company  from  car- 
rying out,  without  the  sanction  of  ^Parliament, 
a  contract  to  purchase  the  property  of  a  Canal 
Company,  when  that  purchase  would  create  a 
monopoly. 

Railway  Companies  purchasing  a  canal ; 
constructing  a  new  branch  line,  or  becoming 
proprietors  of  coaches,  will,  unless  authorised 
to  do  so  by  their  Acts  of  Incorporation,  be 
considered  as  getting  such  monopoly  contrary 
to  public  policy.  Their  purchase  must  be 
sanctioned  by  Parliament. 

The  Court  will  not  permit  the  defeat  of  this 
doctrine  by  a  colourable  agreement  or  lease. 

The  Canal  Carriers  Act,  8  &  9  Vic,  c  42, 
does  not  sanction  a  transfer  of  the  working 
stock  or  fixed  property  of  a  canal. 

An  injunction  will  not  be  granted  to  re- 
strain a  company  from  applying  to  Parlia- 
ment for  an  Act  to  enlarge  their  powers,  or 
to  sanction  an  agreement  with  any  other  com- 
pany ;  but  will  be  granted  to  restrain  them 
from  using  the  company's  funds  to  defray  the 
expenses  of  procuring  such  an  application, 
when  a  monopoly  is  likely  to  be  created  thereby. 

Queere — ^When  shareholders  purchase  a  share 
in  an  opposing  company,  whose  acts  they  de- 
sire to  restrain,  immediately  before  filing  a 
petition  to  restrain  them,  and  in  order  to  en- 
able them,  as  shareholders,  to  file  such  a  peti- 
tion, whether  they  are  entitled  notwithstand- 
ing to  their  equitable  relief  as  shareholders  of 
such  other  company  ? — M'DonneU  v.  The  Mid. 
Gt.  W.  Ry.  Co.,  Ireland— McDonnell  v.  Tkt 
Grand  Canal  Company,  5  L  Jur.  185.    (R.) 

4.  P.  agreed  with  the  promoters  of  a  railway 
bill,  then  before  Parliament,  that  their  railway, 
which  would  pass  through  his  estate,  might  be 
made  upon  these  conditions: — First,  that  if 
the  company  obtained  an  Act  of  Incorporation 
they  should  pay  him  £1000  for  all  lands  re- 
quired by  them,  and  £4000  for  residential 
injury.  Secondly,  that  the  tunnel  near  his 
property  should  be  constructed  in  a  specified 
way.  Thirdly,  that  they  should  make  a  station 
at  a  particular  place,  &c.  The  company  ob- 
tainea  their  Act,  but  never  made  the  railway. 
Held,  that  the  true  construction  of  the  con- 
tract was,  that  the  moneys  were  to  be  paid 
only  if  the  railway  was  made,  and  the  land 
used,  since  the  whole  contract  must  be  con- 
strued together,  and  all  the  conditions  con- 
templated the  event  that  the  railway  would 
be  made. 

Lord  Cottenham's  doctrine,  stated  in  Ed- 
wards V.  The  Grand  June.  Ry.  Co.,  1  MyL  & 
Cr.  650,  that  an  incorporated  company  are  the 
successors  or  assignees  of  the  projectors,  and 
come  into  existence  bound  by  all  the  burdens 
created  by  those  projectors,  discredited  by 
Lords  Cranworth,  L-    C,  and   Brougham.— 
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Preston  v.  The  Liv.,  Man.,  tmdNew.  R^.  Co.,  1 
L  Jur.  N.  S.  217.  (H.L.)— [S.  c.  6  H.  L.  Ca«. 
605.] 

1.  A  Ry.  Co.  entered  upon  lands  without  giv- 
ing preyious  notice  to  the  occupier  holding 
under  a  lease, ,  and  without  his  consent,  but 
baring  agreed  with  the  owner  of  the  lands. 
They  deepened  a  drain  thereon,  which  had 
been  connected  with  the  railway,  but  was  not 
marked  on  .their  plans.  It  was  necessary  for 
the  maintenance  of  the  railway,  and  was  exe- 
cuted with  as  little  injury  as  possible.  The 
occupier  presented  a  petition  praying  an  in- 
junction to  restrain  the  company  from  com- 
mitting waste,  and  from  keeping  the  drain 
open,  or  keeping  possession  of  the  premises. 
Aeld,  that  the  Court  ought  never  to  interfere 
to  restrain  a  company  by  injunction  from 
doing  an  act  already  done ;  that  if  a  company 
enter  upon  lands  without  giving  the  requisite 
notice,  when  notice  is  required,  the  proper 
course  is  to  proceed  at  law  for  the  trespass,  as 
this  Court  cannot  in  such  a  case  properly  es- 
timate the  amount  of  damages. 

The  motion  was  directed  to  stand  over,  to 
enable  the  petitioner  to  bring  an  action  of 
trespass,  first,  to  establish  that  the  entry  of 
the  company  on  the  lands  without  notice  was 
not  warranted  by  any  statute,  and,  secondly, 
to  ascertain  the  amount  of  damages. 

Qficere — Whether  a  company  intending  to 
execute  any  of  the  works  mentioned  in  the  Rys. 
CI.  Consol.  Act,  8  &  9  Fic,  c.  18,  s.  16,  when  such 
works  are  not  set  out  in  the  plans,  can  for 
this  purpose  enter  upon  lands  not  on  the  plans, 
without  giving  previous  notice  to  the  occupier 
of  the  lands  ? — Newcombe  v.  /).  ^  W.  Ry.  Co., 
71.  Jur.  823.    (R.) 

2.  A  person  who  traverses  the  award  of 
the  arbitrator  under  the  Railways  Act  (/r.), 
1851,  is  not  entitled  under  the  22nd  sec.  of 
the  Act,  to  interest  at  £5  per  cent,  on  the 
amount  of  the  damages,  awarded  by  the  ver- 
dict, from  the  time  when  the  R.  Co.  went  into 
possession  of  the  lands. — In  re  D.  ^  E.  Rail- 
way, 11 1.  C.  R.  467 ;  6  I.  Jur.  N.  S.  148.  (R.) 


V.  IWVBSTMENT  OF  PtJRCHABE-MONBT  :  CO8T8. 

8.  The  Gt.  S.  &  W.  R.  Co.  having  pur- 
chased settled  land,  the  tenant  for  life  con- 
veyed to  them  under  their  Act.  Ue  and  the 
tenant  in  tail  applied  to  draw  the  purchase- 
money  out  of  Court.  No  disentailing  deed 
had  Deen  executed.  Ueid,  that  the  money 
was  to  be  considered  as  bound  by  the  limita- 
tions affecting  the  land,  and  to  be  dealt  with 
as  subject  to  be  invested  in  lands,  to  be  settled 
to  the  same  uses  as  the  sold  lands ;  and  that  a 
disentailing  deed  was  necessary  to  enable  the 
parties  to  draw  the  money. — In  re  Gt.  S.  ^  W. 
Railway,  9  I.  E.  R.  482.  (R.) 

4.  The  costs  of  preparing  and  verifying  the 
execution  of  a  power  of  attorney  from  parties 
residing  in  Jersey,  to  draw  out  of  Court  pur- 
chase-money lodged  In  Court  under  the  pro- 
visions of  a  S^ilway  Act,  are  chargeable 
against  the   company    as    costs  incident  to 


drawing  out  the  money. — In  re  Godiey,  101. 
E.  R.  222.  (R.) 

5.  A  tenant  at  will,  having  agreed  to  give 
possession  of  lands  to  a  Railway  Company  for 
£23,  subsequently  refused  to  give  possession 
unless  his  sister,  who,  he  alleged,  had  an  equal 
interest  in  the  premises,  was  also  satisned. 
The  money  was  offered  to  be  paid  on  his  giving 
possession,  but  was  not  formally  tendered. 
The  company  having  lodged  the  sum  agreed 
on  in  Court  to  the  separate  credit  of  the 
tenant,  solely,  alleging  in  the  warrant  hii 
refusal  to  accept  it  as  the  reason  for  the  lodg- 
ment— Held,  that  the  tenant  was  entitled  to 
draw  the  entire  money  out  of  Court.  Costs 
were  refused,  each  party  having  been  in  de- 
fault.—/n  re  S.  E.  Ry.  Co.,  12  I.  E.  R.  898. 
(E.E.) 

6.  An  application,  to  draw  out  of  Court 
money  lodged  there  by  a  Ry.  Co.  could  have 
been  avoided,  had  the  company,  on  bringing 
in  the  money,  obtained  a  continuing  order  to 
pay  it  out.  tield,  that  the  company  should 
pay  the  costs  of  the  motion. — Ex  parte  Cre- 
men  v.  Gt.  S.  ^  W.  Ry.  Co.,  4  I.  Jur.  182.  (R.) 

7.  Under  the  Lands  CI.  Consol.  Act,  1846, 
8  &  9  Vic,  c.  18,  8.  80,  Ry.  Cos.  are  liable 
to  the  cost  of  orders  obtained  by  successive 
tenants  for  life  for  payment  to  them  of  the 
dividends  accruing  on  stock  purchased  with 
the  price  of  land  taken  by  them,  and  by  them 
paid  into  Court ;  but  not  to  any  costs  fncur- 
red  consequent  on  the  order. — Ec parte  Gordon 
v.  Bel/aH  ^  Co.  Down  Ry.  Co.,  111.  Jur.  N.  S. 
1.  CR.) 


VI.  Suits  bt,  against,  and  betwbbn  a  Rail- 
way Company,  and  its  Membbks. 

8.  A  bill,  filed  In  1850  by  the  owner  of  a 
leasehold,  stated  that  a  R.  Co.,  whose  railway 
was  intended  to  intersect  the  ptf.'s  lands,  in 
Sept.  1847,  served  upon  the  ptf.  the  usual 
notice  to  treat ;  and  that,  no  agreement  having 
been  come  to  between  the  parties,  the  company, 
in  Dec.  1848,  issued  their  precept ;  upon  which 
an  inquisition  having  been  held,  the  jury 
awarded  to  the  ptf.  a  sum  for  purchase-money, 
and  a  sum  for  compensation.  The  ptf.,  offer- 
ing to  perform  her  part  of  the  contract, 
frequently  applied  to  the  company  to  com- 
plete their  part,  which  they  failed  to  do.  The 
bill  averred  that  the  ptf.  could  have  adequate 
relief  In  equity  only,  and  prayed  specific  per- 
formance, payment  of  the  sums  awarded  by 
the  inquisition,  and  interest  thereupon  from 
the  date  of  the  inquisition.  Demurrer,  for 
want  of  equity,  and  on  the  ground  that  the 
ptf.'s  remedy  was  at  law,  overruled. — Dokerty 
V.  Wat.  ^Lim.  Ry.  Co.,  13  I.  E.  R.  538.  (C.) 

9.  The  abandonment  of  part  of  a  railway  is 
not  a  defence  to  a  claim  for  calls.  Neither  is 
the  non-subscription  of  the  prescribed  capital 
a  defence. — In  re  Jennings,  1  L  C.  R.  286.  (B.) 

10.  A  company  had  notice  from  the  Railway 
Commissioners  to  state  their  views  as  to  the 
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liability  of  the  compAny  to  contribute  to  ex- 
penses incnrred  by  another  company ;  and, 
instead  of  objecting  to  the  amount  or  charac- 
ter of  the  expenses,  expressly  repudiated  any 
liability  whatsoever.  The  Commissioners  de- 
elded  that  they  were  liable  to  contribute.  A 
cause  petition,  to  set  a.side  the  award  on  the 
ground  that  evidence  was  in  existence  to  show 
that  the  expenses  and  charges  were  improper, 
but  which  evidence  was  not  received  by  the 
Commissioners,  was  dismissed  with  costs. — 
D.  ^  En.  R  Co.  V.  Lister  R  Co.,  6  I.  Jur.  217. 
(C.) 


Vn.  Railway  Acts  :  theib  Constkuction. 
[See  Statutbs.} 


RAISING. 

—  Portions.    See  Portions,-  VI. 

—  Legacies.     See  Legacy,  VIII. 


RATE  OF  INTEREST. 

See  Interest  Pecuniary,  IL 

[The  Court  rate  is  now  £4  per  cent. :  G.  O., 
(1867),  211.] 

REAL  ASSETS. 
See  Executors,  X,  XI. 

REAL  ESTATE. 

—  When  Charged.    See  Portions,  VH. 

—  Generallv.     See  Estate,  VIII. 

—  Of  Husband.    See  Husband  and  Wife,  II. 

—  Of  Wife.    See  Uusband  and  Wife,  III. 


REBELLION. 
See  Practice,  Commission  op  Rebellion. 

RECALLING. 
—  Certificate.    See  Bankruptcy,  XVI. 

RECEIPT. 
See  Executors,  VI — Trustees,  V. 

RECEIVER. 
See  Practice,  Receiver. 


RECOGNIZANCE. 

[As  to  Recognizance  of  a  Tenant  to  Court, 
see  also  Practice,  Receiver.] 

1.  A  surety  by  recognizance,  having  paid 
the  debt,  though  after  a  levari  issued  against 
him,  but  never  returned,  is  entitled^ to  the 
benefit  of  the  recognizance,  and  to  stand  as  a 
creditor  by  matter  of  record  against  his  co- 
surety for  contribution. — Salheld  r.  Abbotf 
Hayes,  676.    (E.E.) 


2.  The  costs  of  suing  a  surety  upon  his  re- 
cognizance for  a  tenant  under  the  Court 
cannot  be  recovered  in  addition  to  the  sum 
secured  by  the  recognizance  ;  such  a  recogni- 
zance not  being  a  security  for  a  debt  really 
due  to  the  Crown. — Keilj/  v.  Murphy,  S.  &  Sc, 
479.    (R.) 

8.  The  recognizance  of  a  tenant  under  the 
Court  and  his  sureties  is  not  a  debt  due  to  the 
Crown.— Be//  v.  Tape,  a  &  Sc  488.  (C.) 

4.  A  tenant  under  the  Court,  being  in  de- 
fault, took  the  benefit  of  the  Insolvent  Act. 
U^  that  the  sureties'  recognizances  should 
be  put  in  suit,  though  the  arrears  might  have 
been  recovered  from  the  tenant,  if  the  re- 
ceiver had  used  due  diligence. — Richardson  v. 
IToZsA,  1  L  E.  R.  147.    (R.) 


5.  In  1831,  A.,  being  appointed  county 
treasurer,  entered  with  four  others  into  secu- 
rity by  recognizance,  whereby  A.  acltnowledged 
himself  indebted  to  the  King  in  £7000  sterling. 
By  the  same  instrument,  B.  &  C.  acknowledged 
themselves  to  be  jointly  and  severally  indebted 
in  £5000  sterling ;  and  D.  &  E.,  similarly,  in 
£2000  sterling.  The  condition  was — that  A. 
should  duly  account  pursuant  to  the  4  G.  4,  c 
33.  In  that  condition  the  instrument  was 
described  as  '*the  foregoing  recognizance.** 
In  1837,  A.  resigned.  He  was  a  defaulter  in 
upwards  of  £18,000,  of  which  about  £4000  was 
due  to  the  Crown,  and  the  residue  to  the 
county.  Held,  that  this  recognizance  secured 
only  one  sum  of  £7000 ;  that  £7000  British 
was  the  sum  secured,  although  the  Act  re- 
quired the  treasurer  to  secure  only  £7000 
Irish  ;  and  that  A.,  upon  paying  that  sum,  was 
entitled  to  have  the  recognizance  of  himself 
and  his  sureties  vacated ;  but  that  the  sure- 
ties, on  payment  of  that  sum,  were  not  entitled 
as  against  the  Crown  to  the  benefit  of  the 
recognizance  acknowledged  by  A. 

A  county  treasurer's  sureties,  paying  the 
amount  of  his  recognizance,  are  not  therefore 
entitled  to  priority  over  the  Crown,  if  the 
treasurer  owes  the  Crown  a  debt  beyond  the 
amount  of  the  recognizance. —  The  Queen  v. 
O'CaUaghan,  1  I.  E.  R.  439;  Jon.  &  C.  154. 
CE.E.) 

6.  Costs  paid  under  a  decree  or  order,  which 
is  afterwards  reversed  on  appeal,  must  be  re- 
paid by  the  solicitor  who  received  them,  to 
the  person  from  whom  they  were  received. — 
Matone  v.  O'Connor,  2  L  E.R.  13.    (C.) 


7.  After  plea,  the  Court  will  permit  a  sci. 
fa.  to  be  amended. — Heg.Y.Fennell,  1  Dr.  & 
Wal.611,    (C.) 

8.  The  sheriff  returned  nihil  on  two  several 
writs  of  sci.fa.  issued  on  a  recognizance,  en- 
tered into  by  parties  residing  abroad,  and 
directed  to  the  sheriff  of  the  county  where  the 
party's  estate  lay.  Hdd,  that  rules  to  plead 
might  be  entered  as  on  a  return  of  scirt  /ecL — 
Jieg.  V.  JSorry,  2  I.  E.  R.  189,    CC) 
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1.  Bill  for  specific  performance  of  an  agree- 
ment to  grant  a  lease,  and  for  an  injanction 
to  restrain  execution  of  an  habere.  On  the 
coming  in  of  the  answer,  the  injunction  was 
continued  to  the  hearing,  on  the  terms, 
amongst  others,  of  the  ptf/s  giving  security 
by  recognizance  **  in  the  sum  of  £827,  being 
the  sum  stated  in  the  deft.*s  answer  to  be  due 
for  rent  up  to  and  including  the  1st  of  May 
last.'*  A  recognizance  reciting  the  order,  and 
purporting  to  be  in  pursuance  of  it,  was  en- 
tered into,  but  by  mistake  was  conditioned, 
"if  the  said  J.  O.  L.  (the  ptf.)  shall  well  and 
truly  account  (&c.)  for  mesne  rates,  and  well 
and  truly  pay  (&c.)  such  sum  as  shall  be  de- 
creed for  the  saia  mesne  rates,'*  then  the 
recognizance  to  be  Yoid.  Afterwards  the  bill 
was  dismissed  with  costs,  and  the  ptf.  having 
become  insolvent,  the  Court  (for  the  purpose 
of  enabling  the  deft,  to  proceed  against  the 
sureties  for  the  £827,  upon  the  recognizance) 
ordered,  that  the  ptfs.  should,  within  one 
month,  pay  the  £827,  in  the  injunction  order, 
and  recognizance  mentioned,  as  and  for  the 
mesne  rates  of  the  lands  in  the  pleadings  men- 
tioned ;  and  in  default  of  such  payment,  that 
the  defts.  should  be  at  liberty  to  sue  on  the 
recognizance,  without  order. 

When  the  intention  of  the  parties  to  a 
recognizance  has  been  mistaken,  the  Court 
will,  on  putting  it  in  suit,  either  reform  it  so 
as  to  conform  to  the  intention,  or  construe  the 
words  used  so  as  to  have  that  effect. — (fLeary 
T.  PurceU,  8 1.  E.  B.  829 ;  FL  &  K.  126.    (B.) 

2.  Becognizances  and  crown  bonds,  although 
the  Crown  is  but  a  trustee  in  them  for  a  sub- 

1'ect,  are  not  within  8  G,  I,  c.  4  ^Statute  of 
Am.^—Begina  v.  Bayky,  4  I.  E.  B.  142  ;  1  Dr. 
&  War.  213.    (C.) 

8.  On  a  levari  on  a  recognizance  at  the  suit 
of  a  subject,  the  sheriff  is  entitled  to  levy  one 
shilling  only  in  the  £1  for  the  first  £100,  and 
sixpence  for  every  other  £100. — Creed  v.  C,  4 
L  E.  B.  299 ;  Fl.  &.  K.  896.    (B.) 

4.  On  the  Petty-bag  side  of  the  Court  of 
Ch.  it  is  not  the  practice  that  the  set, /a.  on  a 
recognizance  should  set  out  the  condition, 
although  to  do  so  would  be  more  correct ;  the 
Court  refused  to  alter  the  practice. 

An  averment  of  facts  showing  the  jurisdic- 
tion of  the  oflScer  before  whom  the  recog- 
nizance is  taken,  is  necessary  in  a  sci./a,; 
though  the  statement  be  omitted  in  the  recog- 
nizance itself.  But  the  position  in  the  sci.fa. 
of  that  averment  is  unimportant;  and  its 
being  intermixed  with  the  statement  in  the 
body  of  the  recognizance,  from  which  it  had 
been  omitted —  Beld,  not  a  ground  for  a  plea 
of  nul  tiel  record;  and  liberty  to  plead  to  the 
merits  was  refused. 

A  sci.fa,  on  a  recognizance,  conditioned  for 
a  tenant's  paying  his  rent,  in  the  usual  form, 
stated  that  the  conuzors,  describing  them  as 
of  the  county  of  Cork,  came  before  A.  B., 
"who  then  and  there  was  a  Master  Extra- 
ordinary in  and  for  said  county,  and  duly 
authorised  in  that  behalf,  and  then  and  there 
acknowledged  themselves  to  be  bound,"  &c. ; 
concluding  "as  by  the  said  recognizance  of 


record  may  appear ; "  but  did  not  set  out^the 
condition.  Defts.  pleaded  md  tiel  record 
Held,  that  the  omission  of  the  condition  was 
a  variance  ;  but  that,  since  the  uniform  prac- 
tice appeared  to  be  to  omit  the  condition,  the 
Court  would  sustain  that  practice,  and  not 
allow  the  objection  to  prevail. 

That  the  introduction  into  the  sci.fa,  of  the 
allegation,  that  A.  B.  was  a  Master  Extra- 
ordinary for  the  county  of  Cork,  was  not  a 
variance,  not  being  a  statement  of  the  record, 
but  an  independent  averment  upon  which 
issue  might  be  taken.  —  Beg,  v.  Hurley^  4  I.  E. 
B.  637 ;  2  Dr.  &,War.  438 ;  1  Con.  &  L.  473. 
(C.) 

5.  To  a  sci,  fa.  on  a  recognizance  by  a 
tenant  under  the  Court,  and  his  sureties,  one 
of  the  defts.  pleaded  performance  of  the 
condition  by  the  tenant,  by  payment  of  the 
rent,  and  also  a  discharge  under  the  Bank- 
rupt Act  Beplication,  that  the  tenant  did 
not  pay  the  said  rent,  contrary  to  the  form 
and  effect  of  the  condition — Heldj  bad,  as  not 
assigning  a  particular  breach. 

But  the  Crown  was  allowed  to  amend,  on 
the  terms  of  not  proceeding  personally  against 
the  bankrupt,  nor  against  his  after-acauired 
property.— /2eo.  v.  O'Donnell;  Reg,  v.  KS/,  6  I. 
E.  B.639;  1  Jon.  &L.  271.    (C.) 

6.  A  sci.fa,  on  a  recognizance  stated  that 
three  persons,  described  respectively  as  "  of  A., 
B.,  and  C,  in  the  county  of  G.,  came  before 
J.  B.,  who  then  and  there  was  one  of  the 
Masters  Extraordinary  of  the  High  Court  of 
Ch.  in  Ir.,  in  and  for  the  said  county  of  G.; 
and  jointly  and  severallv  acknowledged  them- 
selves to  be  indebted.  ffeld,  on  special 
demurrer,  that  the  set.  fa,  was  bad  for  want 
of  an  averment  that  the  recognizance  was 
taken  in  the  county  of  G. 

The  Court  of  Ch.  can  dispose  of  Petty-bag 
cases  out  of  Term. 

A  sci,  fa,  on  a  recognizance  stated  that  "  on, 
&c.,  at  Baliinasloey  tn  the  county  of  Galway, 
M.  F.,  J.  L.,  and  T.  L.  came  before  J.  B.,  who 
then  and  there  was  one  of  the  Masters  Extra- 
ordinary, &c.,  and  then  and  there  jointly  and 
severally  acknowledged  themselves  to  be  in- 
debted." The  record  of  the  recognizance  did 
not  contain  the  words  in  italics,  but  at  foot  of 
it  were  these  words,  "Taken  and  acknowledged 
before  me  at  Ballinasloe,  in  the  county  of 
Galway  aforesaid,  the  day  and  year  above 
mentioned."  Reldy  on  the  plea  of  nul  tiel 
record,  that  the  variance  was  fatal. — The  Queen 
V.  Lynch,  7  I.  E.  B.  263;  2  Jon.  &  L.  462.  See 
2  Jon.  &  L.  103.    (C.) 

7.  In  sci,  fa,  on  a  receiver's  recognizance, 
the  replication  assigned  as  breaches  that  the 
Master's  certificate  found  in  his  hands  a  ba- 
lance, which,  by  two  orders  of  Dec.  1843,  was 
directed  to  be  lodged  and  invested  in  two 
several  parts,  which  had  not  been  done.  The 
rejoinder  stated  that  the  Master's  certificate 
directed  part  of  the  balance  to  be  applied 
pursuant  to  an  order  of  1841,  which  was  other 
than  and  different  from  those  mentioned  in  the 
replication,  and  the  rest  to  be  invested ;  and 
that  the  Master  had  power  to  make,  and  the 
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receiver  wai  bound  to  obey  that  certificAte. 
The  f  acU  were,  that  the  directions  in  the  cer- 
tificate and  order  of  1841  had  not  been  obeyed, 
and  side-bar  rules  were  entered  to  enforce 
them,  in  which  only  the  time  allowed  was 
different,  and  which  were  the  orders  men- 
tioned in  the  replication.  The  rejoinder  was 
taken  off  the  file  as  frivolous,  and  filed  for 
de\AY,—The  Queen  v.  Beatty,  8  L  £.  R.  132. 
(C.) 

1.  Yacatinff  a  recognizance  as  to  one  of  the 
•nretles.— Ca/%Aan  v.  C,  8  I.  £.  B.  672.  (B.) 

2.  Two  pleas  to  a  set. /a.  on  a  recogniEance, 
the  second  of  which  commenced  with  the 
averment,  by  leave  of  the  Coort,  &c.,  pursuant 
to  the  statute  in  that  case,  &c^  though  in- 
formal— Held^  sufficient  on  demurrer. 

To  a  set.  /a.  on  a  recognisance,  averring 
that  it  was  taken  in  the  county  of  C,  before 
A.  B.,  a  Master  Eltraordinarv  for  the  county 
of  C,  it  was  pleaded  that  A.  B.  was  not  a 
Master  Extraordinary  for  the  county  of  C; 
Heldj  a  good  plea. 

To  a  i(^.  fa,  stating  a  recognizance  taken 
before  A.  B.,  and  that  It  was  so  taken  at  X., 
in  C,  before  the  said  A.  B.,  then  being  a 
Master  for  the  county  of  C,  duly  authorised 
in  that  behalf ;  a  plea  that  the  recognizance 
was  not  taken  and  acknowledged  in  manner 
and  form  as  in  the  set.  fa,  alleged,  at  X.,  in 
the  county  of  C,  or  elsewhere  in  C. — Htld^ 
bad,  for  duplicltv,  and  as  too  large  a  traverse. 
— TAs  Qaeen  v.  Irwin,  9  I.  E.  R.  646.    (C.) 

8.  The  proceeding  by  sd.fa,  on  a  receiver's 
recognizance  is  an  award  of  execution,  and 
not  a  judgment  recovered,  and  does  not  bear 
interest  under  8  &  4  Tic.,  c.  105,  s.  26.— /er/y 
T.  Kilkenny,  10  I.  E.  R.  443.  (C.;— [Affirming 
the  decision  at  the  Rolls :  10  I.  £.  R.  423. 

4.  The  appointment  of  sequestrators  for 
disobedience  of  an  order  on  a  receiver,  to 
bring  In  the  balance  due  by  him  on  foot  of 
his  account.  Is  good  cause  against  the  ap- 
pointment of  a  receiver  by  a  creditor  whose 
judgment  Is  puisne  to  the  receiver's  recog- 
nizance.— Warren  v.  IF.,  13  I.  E.  R.  69.    (R.) 

5.  When,  subsequently  to  the  13  k  14  Fie., 
c.  51,  a  set.  /a.,  at  the  Petty-bag  side  of  the 
Court  of  Ch.,  upon  a  recognizance  entered 
into  by  a  surety  for  a  tenant  of  lands,  the 
subject  of  a  suit  at  the  Equity  side  of  the 
Court  of  Excheauer,  after  reciting  the  recog- 
nizance, proceeaed  thus : — "As  by  the  said 
recognizance,  which  was  on,  &c.,  In,  &c.,  duly 
enrolled  In  her  Majesty's  said  Court  of  Ex- 
chequer, and  now  remaining  as  of  record  in 
our  said  Court  of  Chancery,  by  virtue  of  the 
statute  In  that  case  made  and  provided,  might 
appear;"  to  which  set. /a.  the  deft,  pleaded 
that  the  Court  of  Ch.  ought  not  to  nave  or 
take  further  cognizance  of  the  action,  because 
the  recognizance  was,  on,  &c.,  duly  enrolled  in 
the  Court  of  Exchequer,  whereby  that  Court 
then  and  there  acquired,  and  still  retained 
and  possessed,  full  jurisdiction  and  authority 
to  award  execution  against  him  for  the  said 


•nm  of,  4e.,  according  to  the  tenor  and  effect 
of  the  recognizance;  and  which  plea  con- 
clnded  with  the  following  averment,  via. — 
"  that  there  is  not  any  such  record  of  ^e 
said  supposed  recognizance  now  remaining  in 
her  Majestv's  said  Court  of  Chancery,  as  in 
said  writ  of  sci.fa.  is  above  alleged  ;  and  this 
the  said  deft.  Is  ready  to  verify ;  wherefore  he 
prays  judgment  whether  this  Court  can  or 
will  take  further  cognizance  of  the  action 
aforesaid."  Upon  a  motion  at  the  Petty-bag 
side  to  take  this  plea  off  the  file  as  irregular, 
as  not  having  been  verified  by  affidavit,  and 
as  being  false  and  frivolous,  this  Court  refused 
to  make  any  rule. 

Under  the  concluding  part  of  the  18th  sec 
of  the  statute,  such  recognizances  may,  npon 
agreement  between  the  Lord  Chancellor  and 
I^rd  Chief  Baron,  be  delivered  over  to  snch 
persons  as  may  be  appointed  by  the  M.  R. 

Qtuere — Whether  recognizances  so  trans- 
ferred become  records  of,  and  capable  of  being 
sued  upon  In  the  Court  of  Ch.,  unless  perhaps 
by  the  Crown,  under  its  special  privilege  to 
select  its  Court. — The  QiteenY,  Jonesy  1 1.  C.  R. 
524.    (C.) 

6.  The  costs  of  the  appointment  of  a  re- 
ceiver under  the  4  &  5  Ir .  4,  c.  55,  and  the  3 
&  4  Fte.,  c.  105,  on  a  receiver's  recognizance, 
beyond  the  penalty  of  the  recognizance,  are 
chargeable  against  the  receiver. — T%e  Qaen 
V.  Dillon,  4  I.  C.  R.  646.  (C.)— [Afll™^n« 
Rolls  decision,  8  I.  C.  R.  564.] 


RE-CONVEYANCE:  REFUNDING:  RE- 
IMBURSEMENT: RE-TRANSFER  OF 
STOCK  AND  UNCLAIMED  DIVI- 
DENDS. 

See  MoRTOAOB,  V — Statute,  56  G.  8,  c.  60. 

7.  A  decree,  with  costs,  of  this  Court  was 
reversed  by  the  Lords,  who  directed  the  bill 
to  be  dismissed  with  costs.  Before  the  appeal, 
the  ptf.'s  solicitor  had  compelled  deft,  to  pay 
the  costs  below  on  receiving  ptf.'s  receipt 
therefor.  Ptf.  had  directed  his  solicitor  to 
retain  these  costs  in  his  possession  to  defend 
the  appeal.  Held,  that  deft,  could  not,  on  the 
Lords*  decree,  compel  ptf.'s  solicitor  to  refund 
those  costs. — Smith  v.  ClarJce,  5  I.  E.  R.  423 ; 
3  Dr.  &  War.  344  ;  2  Con.  &  L.  160.    (C.) 


RECORDS. 
See  D££D8. 

RECOVERY  OF  DIVIDENDS. 
See  Bankruptcy,  XV. 

RECOVERY  OF  DOWER. 
See  Dower,  L 

RECOVERIES. 
See  FiNEft  AND  Recotbries. 
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RECTIFYING. 

SettkmenU,    See  Settlbmbnts,  IX 
Decree    See  Practice,  Dbcreb. 
Deeds.    See  Dbbds,  I. 


RECTOR. 
See  Ecclesiastical  Pebsons. 


REDEMPTION. 

5ee  Annuitt,  VII — Mortgage,  V — Practice, 
Decree — Practice,  Master,  Refer- 
ence to^Security,  V. 


REDUCTION. 

0/  Chose  in  Action  into  Possession, 
Husband  and  Wifb,  m. 


See 


RE-EXAMINATION. 
See  Practice,    Etidencb. 


REFERENCE. 

On  Exceptions,    See  Practice,  Answeb. 

On  Scmdalj  Impertinence^  and  Insufficiency, 
See  Practice,  Answer  —  Practice, 
Master,  Refebbnce  to,  &o. 

To  Master  generally.  See  Practicb,  Mas- 
ter. Reference,  &c. 

On  Title,    See  Practice,  Mastee,  Rbfeb- 

BNCE  TO,  &c. 
Whether  two  Suits  are  for  the  same  object. 

See  ibid. 
Of  Suit  for  Infants  Ben^t,    iSe«  Practice, 

Master,  Reference  to,  &c. 
To  Appoint  Guardicm,    See  ibid. 
In  Cases  of  Foreclosure.     See  ibid. 
Of  Plea  of  former  Suit,     See  Plbaddco, 

Plea. 
Generally,    See  Abbitbation. 


REFORMING  DEEDS. 
See  Deeds,  I — Settlement,  IX. 

REFUNDING. 

See  Payment — ^Legacy,  IV — Reconveyance, 
&c. — Vendob  and  Purchaser,  X. 

REFUSAL  TO  CONVEY. 
See  Trustee,  VIL 

REGISTRAR 
See  Practice,  Officers  of  Coubt. 

REGISTRY. 

See  Ship  Rboistby— Deeds,  XII — Pbiobity 
OF  Security — Judombnt. 


REHEARING. 

—  Generally,    See  Practice,  Rb-hbabinq. 

—  For  Costs,    See  Practice,  Costs. 

—  Further  Evidence  on.    See  Practice,  Evi- 

dence. 

—  Bankruptcy    Petition.      See   Bankruptcy 

xVii.^ 

ISee  also  Practice,  Appeal.] 


REIMBURSEMENT. 
5ee  Re-conveyance,  &o. 

REJECTION   OR   ACCEPTANCE    OF 
LEASE  BY  ASSIGNEES. 

See  Bankruptcy,  XI. 


REJOINDER 
See  Practice,  Rejoindeb. 

RELATIONS. 
—  Undue  Advantages  taken  by.     See  Fbaub, 


VII — CONSIDEBATION 


,&. 


RELATOR 
See  Chabity,  IV — Pbacticb,  Infobmation. 


RELEASE. 

—  Plea  of.    See  Pleading,  Plea. 

—  Of  Trustees.    See  Trustees,  III. 

—  Presumption  of.    See  Presumption,  II. 

—  Fraudulently  obtained    See  Deeds,  VI. 

ISee  Debts,  IV  —  Dower,  IV — Principal 
AND  Surety,  IV.] 


I.  A  settlement  of  1800  secured  a  jointare 
of  £200  a-year  to  S.,  if  she  survived  her  hus- 
band, who  died  in  1809.  For  many  years 
afterwards,  S.  received  the  jointure  from  her 
stepson,  U.,  the  inheritor  of  the  estate  on 
which  it  was  charged.  In  1830,  the  jointure 
being  two  years  in  arrear,  S.  wrote  to  H.  that, 
to  serve  him,  she  would  feel  happy  in  thence- 
forth giving  up  the  jointure,  and  would  make 
him  a  present  of  the  arrears  then  due.  In 
1884,  H.  died.  By  will,  he  charged  his  estates 
with  an  annuity  of  £200  to  S.  By  codicil,  he 
substituted  an  annuity  of  £100,  accompanied  by 
a  declaration  that  it  was  granted  on  condition 
that  S.  would  not  seek  to  raise  the  jointure. 
In  1837,  S.  died,  having  made  ptf.  her  sole 
residuary  legatee  and  executor.  After  the 
date  of  the  letter  in  1830,  S.  never  demanded 
either  the  jointure  or  the  annuity  of  £100. 
Ptf.  filed  a  bill  to  raise  the  arrears  of  the  join- 
ture. Held,  that  the  bill  should  be  dismissed, 
so  far  as  it  sought  relief  respecting  the  arrears 
which  accrued  during  H.'s  life;  but  directed 
an  account  of  what  became  due  between  his 
death  and  that  of  S.  —  Langley  t.  £.,  2  I.  E.  R. 
313.    (E.E.) 
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1.  Release  of  an  annuity,  given  by  an  illite-  ' 
rate  person,  without  professional  assistance, 
and  for  an  inadequate  consideration,  set  aside 
after  several  years,  the  price  being  held  in- 
adequate as  to  the  deft,  by  whose  covenant 
the  annuity  was  secured  ;  aitliouf^h,  consider- 
ing the  nature  of  the  security,  it  nii^ht  not 
have  been  so  from  a  stranger.  —  Garcey  v. 
M'Minn.  9  I.  E.  R.  526.     (C.) 

2.  The  decision  of  the  C.  P.  in  Ilitndnck  v. 
//.,  10  I.  L.  R.  r>(;5,  re>})ecting  the  effect  of  a 
release  of  the  debtor'.s  land>  from  a  ju<lginent, 
in  di>cbarging  his  other  lan<ls,  doubted. — 
Uandcock  v.  /y.,  11  I.  E.  R.  472.     (C.) 

3.  A.,  in  lS:i^,  dcvi-ed  his  real  estates  at 
M.  to  his  ne])hcw,  and  beqtieatlicd  to  other 
persons  legacies  amotiiiting  to  jCS(K)(),  which 
were  primarily  cliargcd  upon  the  moneys 
which  niiglit  be  in  bank  to  A.'s  credit  at  his 
death.  In  ls:i9  the  ncjihew,  in  comj)Iiance 
with  A.'s  express  desire,  purcliased  real  es- 
tates at  C.  A.,  out  of  moneys  standing  to 
his  credit  in  the  bank,  lent  the  purchase- 
money  to  the  nephew,  who  shortly  afterwartis 
repaid  it  in  part,  but  a  balance  of  £77<>0  still 
remained  due  to  A.  By  a  codicil  made  in 
1840,  A.  reciting  that  he  had  devised  real 
estates  to  his  nephew,  charged  them  with  ' 
£8000,  with  interest  at  £5  per  cent,  from  his  ! 
decease,  and  directed  that  sum  and  interest  to 
be  paid  to  his  executors  within  six  months 
from  'his  decease,  to  pay  legacies  named  in 
his  will.  Held,  that  parol  evidence  was  ad- 
missible of  facts  showing  that  A.  stood  in 
loco  parentis  to  the  nephew ;  and  also  to  show 
the  above-mentioned  circumstances  attendant 
upon  the  purchase  of  the  estates  at  C;  and 
that  the  nephew  being  unable  to  repay  the 
balance  of  £7700,  A.  refused  to  accept  a 
security  from  him  for  it,  but  instead  thereof, 
directed  his  own  solicitor  to  prepare  a  codicil, 
charging  X8000  upon  the  estates  at  M.,  which 
sum  was  to  be  applied  towards  the  purposes  to 
which  he  had  by  will  directed  a  similar  sam 
formerly  in  cash  at  bank  to  be  applied ;  in  con- 
sequence of  which  direction  the  codicil  exe- 
cuted by  him  in  1840  was  prepared. 

Held  also,  that  these  facts  amounted  In 
Equity  to  a  release  by  A.  of  the  debt  of  X7700 
due  to  him  from  the  nephew,  and  that  the 
charge  of  £8000  upon  the  estates  at  M.  must 
be  considered  as  substituted  for  that  debt. 

The  Court  admitted  the  parol  evidence,  not 
for  the  purpose  of  construing  the  will  or  codi- 
cil, but  in  order  to  ascertain  whether  or  not 
the  £7700  was  a  debt  due  to  A.  at  his  death. 

Semble— The  dictum  of  Wigram,  V.  C,  in 
Cross  V.  Spriffg,  6  Hare.  552,  that  if  a  debt  be 
not  released  at  Law  it  cannot  be  considered  in 
Equity,  is  not  8ustainable.-^efii^6«  v.  Aldujorth, 
13  I.  E.  R.  406.    (C.) 

4.  H.,  being  seised  of  an  estate  tail  in  W., 
certain  judgments  were  obtained  against  him 
in  1824.  Upon  his  marriage,  subsequently  in 
that  year,  W.  was  settled  npon  him  for  life, 
with  remainders  over  for  the  benefit  of  the 
issue  of  the  marriage;  and  a  recovery  was 
suffered  to  the  uses  of  the  settlement.  In 
1825,  H.,  by  purchase,  acquired  B.  in  fee.    In 


1820  several  other  judgments  were  obtained 
against  him.  In  1829  the  ptf.  agreed  to  lend 
to  H.  £2()<)0  upon  mortgage  of  his  fee  in  B., 
and  his  life  estate  in  W.,  provided  that  the 
judfmient  creditors  of  1824  would  release  B. 
from  their  judgments,  to  which  they  assented, 
and  then  ( 1>29)  executed  a  deed-poll,  which 
recited  that  H.,  being  desirous  to  have  B.  clear 
of  incumbrances,  had  requested  the  judgment 
creditors  of  1^24  to  release  it  from  the  in- 
cumbrances thereupon  by  their  judgments; 
and  that  they,  being  satisfied  that  the  residue 
of  H.'s  lands  were  a  suthcient  security  for 
their  judgments,  agreed  thereto;  and  by  the 
operative  part  they  released,  exonerated,  and 
ft)r  ever  discharged  B.  from  their  respective 
jud;xmcuts,  and  from  all  writs  of  execution 
and  executions,  and  every  other  writ  then 
sued  out.  or  thereafter  to  be  sued  out,  against 
B..  by  virtue  of  their  respective  judgments,  or 
otherwise  in  relation  thereto  ;  and  they  agreed 
(for  their  respective  judgments  only)  to  In- 
demnify II.  for  all  costs,  damages,  and  ex- 
penses, which  should  at  any  time  be  incurred 
by  reason  of  B.  being  attached  in  execution 
uuder  those  judgments.  Afterwards  U.  exe- 
cuted the  proposed  mortgage  to  the  ptf.  Held, 
that  both  at  Law  and  in  Equity,  the  operation 
and  effect  of  the  deed-poll  of  1829  was 'to 
exonerate  W.  as  well  as  B.  from  the  rights 
and  remedies  of  the  judgment  creditors  of 
1824. 

The  11  &  12  Vic^  c.  4ft,  s.  72,  enacting  that 
the  release  of  any  portion  of  lands  in  Ireland 
from  any  judgment  affecting  the  same,  shall 
not  nullify  or  affect  the  force  of  such  judg- 
ment as  regards  the  residue  of  such  lands,  or 
any  other  property  not  specially  released,  does 
not  apply  to  releases  executed  before  that 
statute  passed. 

A  sci.  fa.  under  O'Neiirs  Act,  issued  after 
the  execution  of  the  release,  and  the  death 
of  H.,  at  the  snit  of  one  of  the  judgment 
creditors  of  1824,  against  the  three  infant 
daughters  of  H.  (tenants  in  tail  of  W.  under 
the  marriage  settlement  of  1824)  as  his  co- 
heiresses-at-law,  and  against  other  persons  as 
terre-tenants  of  W.  The  sheriff  in  his  return 
stated  that  he  had  summoned  the  three  in- 
fants, "co-heiresses  of  the  abovenamed  H., 
deceased,'*  and  also  that  he  had  summoned 
the  terre-tenants  of  W.  specially  named  in  the 
sci.  fa. ;  and  testified  that  there  was  not  any 
other  heir  or  heiress  of  H.,  and  that  he  (the 
sheriff)  had  not  served  any  other  terre-tenanta 
of  W.,  or  of  any  other  lands  of  H.,  except 
those  specially  named  in  the  sci,  fa^  Judg- 
ment of  revivor  was  obtained  on  default. 
Hdd,  that  the  original  judgment  was  by  the 
revivor  re-established  as  against  W.,  and  that 
the  infants,  having  pretermitted  their  oppor- 
tunity of  pleading  the  release  to  the  set,  fa^ 
could  not  afterwards  set  up  that  release  as  a 
defence  in  equity  against  raising  the  amount 
of  that  judgment  out  of  W. — Handcock  v.  H^ 
1  L  C.  R.  444.  (C.) 

5.  A.,  by  will,  left  property  to  trustees  to 
be  divided  among  his  five  grandsons,  V.,  W., 
X.,  T.,  Z.,  and  directed  the  shares  to  become 
vested,  and  to  be  payable  to  them  as  they 
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seTerallj  attained  the  age  of  twenty-five  years ; 
but  if  any  one  of  them  should  die  under  that 
age,  **  then,  that  the  share  of  the  one  so  dying 
should  be  divided  equally  among  such  other  of 
his  said  grandsons  as  should  survive.^  The 
minors  were  made  wards  of  Court.  The  shares 
of  each  had  been  ascertained,  and  lodged  to 
the  credit  of  the  matter,  and  to  the  separate 
credit  of  each  respectively.  V.,  W.,  and  X. 
had  attained  the  age  of  twenty-five,  Y.  and 
Z.  had  not;  but  all  nad  been  discharged  from 
the  wardship  of  the  Court.  W.,  X.,  and  Y. 
by  deed  released  to  Z.  their  contingent  right 
to  the  share  standing  to  his  separate  credit. 
y.  did  not  release  his  right;  and  Z.  filed  a 
petition  praying  that  three-fourths  of  the 
entire  sum  standing  to  his  separate  credit  be 
paid  out  to  him. 

Under  these  circumstances,  the  M.  B.  de- 
clined making  any  order  on  the  petition. — In 
re  Mathews  Minors,  5  I.  Jur.  154.  (R.) 

1.  A  lease  for  lives  contained  a  covenant 
by  the  lessor  that,  upon  the  death  of  any  of 
the  lives,  he  would!,  at  the  request  of  the  les- 
sees, his  heirs,  &c.,  and  on  payment  of  a  fine, 
from  time  to  time,  and  at  aU  times  for  ever, 
renew  and  put  in  a  new  life ;  provided  that 
the  .life  or  lives  of  these  that  should  be 
renewed  be  of  the  issue  or  posterity  lawfully 
begotten  of  the  lessee.  The  lease  also  con- 
takied  a  clause  giving  the  lessor  a  right  of 
pre-emption.  Several  renewals,  for  the  lives 
of  persons  not  the  issue  of  the  lessee,  were 
granted,  but  subject  to  the  covenants  in  the 
original  lease.  The  last  of  these  renewals 
was  made  bv  a  tenant  in  fee  of  the  reversion. 
Held,  that  the  lease  was  a  lease  in  perpetuity, 
and  as  such  within  the  Ren.  Lease.  Conv.  Act. 

The  owner  of  the  reversion  would  be  bound 
by  the  covenant  to  renew,  though  the  perfor- 
mance of  the  condition  became  impossible  by 
the  failure  of  the  posterity  of  the  lessee. 

Qucere — Whether  a  release  of  the  condition 
might  not  be  presumed  from  the  renewals  ? — 
Sherlock  v.  Kennedy,  16  I.  C.  B,  160.  (R.) 


RELIEF. 

—  Respecting  Title,    See  Title,  VII. 

—  From  Covenant  before  Breach.     See  Cove- 

nant, VI. 

—  From  Effect  of  Breach.     See  Covenant, 

yiii. 

—  Against  Forfeiture.    See  Forfeiture. 


RELIGION. 

See  Dissenters — Papists. 

2.  A  testator,  after  devises  to  his  sons,  be- 
queathed portions,  charged  on  his  real  and 
personal  estate,  to  each  of  his  daughters,  to 
be  paid  to  them  respectively  on  attaining  age, 
or  day  of  marriage,  provided  they  should 
marry  with  consent  of  the  executors ;  and  if 
either  of  his  sons  or  daughters  should  at  any 
time  thereafter  intermarry  wit!)  a  Papist,  he 


revoked  and  made  void  to  all  intents  and  pur- 
poses the  devises  and  bequests,  so  as  afore- 
said made  to. such  child  or  children,  and  in- 
stead thereof  left  to  each  of  his  children  so 
offending  one  shilling,  and  devised  and  be- 
queathed such  child  or  children's  share  or 
snares  to  the  survivors.  Held,  that  on  the 
construction  of  the  whole  will,  the  restriction 
upon  a  daughter's  marrying  a  Roman  Catholic 
was  to  be  confined  to  the  period  of  minority. 
—Duggan  v.  Kelly,  10  I.  E.  R.  478.     (C.) 

3.  A  father,  a  professed  Roman  Catholic, 
had  his  children  oaptized  by  R.  C.  priests, 
and  their  births  entered  in  a  Douay  Bible ; 
but  they  never  during  his  life  attended  R.  C. 
worship,  except  on  one  occasion  of  great 
solemnity,  to  see  Mass  performed  by  way  of 
spectacle.  He  had  a  Protestant  governess 
for  the  younger,  and  placed  the  two  elder 
children  at  a  Protestant  school,  and  they, 
with  his  sanction,  attended  worship  at  a  Pro- 
testant church,  and  were  generally  brought 
up  as  Protestants.  By  will  he  appointed  his 
wife,  a  Protestant,  their  testamentary  guar- 
dian. Held,  that  the  children,  who  were 
wards  of  Court,  should  be  brought  up  as  Pro- 
testants. The  Court  will  be  guided 'by  the 
intention  of  the  father  as  to  the  faith  in 
which  his  children  shall  be  brought  up,  and 
will  not  act  on  the  ground  of  the  worldly 
advantage  of  the  children.  The  circumstance 
that  the  ctiildren  have,  for  several  years  after 
the  father's  death,  been  brought  up  in  a  par- 
ticular faith,  is  one  which  should  have  weight 
with  the  Court  as  to  those  of  the  children  who 
are  of  an  ag^  to  have  formed  opinions  on  reli- 
gious subjects. — In  re  Keliers,  5  I.  C.  R.  328. 
(R) 

4.  A  father,  by  will,  appointed  a  guardian  ; 
and  directed  that  his  children  should  be 
brought  up  in  the  Protestant  faith,  and  that 
their  mother  should  have  no  control  over  their 
education  or  religion.  She  was  a  Roman 
Catholic.  Her  application,  under  the  2  &  3 
Kic,  c.  54,  for  an  order  to  obtain  the  custody 
of  the  children,  was  refused  by  this  Court. — 
In  re  Comwalls  Minors,  2  I.  Jur.  N.  S.  458. 
(CA.)— [Affirming  Rolls  decision:  ibid,  148.] 

5.  A  ward  of  Court,  aged  about  nine  years, 
who  had  been  ordered  to  be  brought  up  as  a 
Roman  Catholic,  was,  in  disobedience  to  the 
orders  of  the  Court,  removed  out  of  the  juris- 
diction of  the  Court  by  one  of  her  relatives, 
and  educated  in  the  doctrines  of  the  Estab- 
lished Church.  At  the  age  of  fifteen  years 
she  was  brought  back  within  the  jurisdiction. 
The  Lord  Chancellor  having,  in  a  personal 
interview  with  her,  been  convinced  that  she 
was  herself  attached  to  the  religious  opinions 
in  which  she  had  been  brought  up,  ordered 
her  future  religious  education  to  be  conducted 
in  conformity  with  them. 

The  actual  conscientious  convictions  of  a 
minor,  who  has  arrived  at  the  age  of  conscious 
responsibility,  are  to  be  secured  against  pres- 
sure or  coercive  influence. — In  re  Hrowne,  8  I. 
C.  R.  172 ;  Dm.  Rep.  temp.  Napier,  851.    (C.) 
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[RENTCIIARGE.] 


REMAINDERS  AND  REVERSIONS. 

Ste    AflSIONMENT—BAKRINO     REMAINDERS  — 

Husband    and    Wife  —  Interest   in 
Property,  IV,  V — ^Trustees,  IX. 

1.  Remoteness  does  not  affect  the  validity 
of  contingent  remainders. — Cole  v.  Siwell,  6 
I.  E.  R  GG  ;  4  Dr.  &  War.  1  ;  2  Con.  &  L.  344. 
(C.>— [Affd.:  2  H.  L.  Cas.  18G;  12  Jur.  927.] 


REMAINDERMAN  AND  REVERSIONER. 
See  Estate,  II,  III — Pleading,  Parties. 


REMOVAL. 

Of  Receiver,     See  Practice,  Receiter. 

Of  Assignees.     See  Bankrcptct,  X. 

Of  Trustees,  See  Trustees,  III — Charitt, 

II. 
Of  Coroner.     See  Practice^  Writ. 
Of  Guardian.  See  Guardian  and  Ward,  HI. 

RENEWAL. 

Of  Fiat.  See  Bankruptcy,  VI — Cove- 
nant, IX— Leases,  VIII. 

Renewable  Le^iseholds.  See  Landlord  and 
Tenant — Lease,  VIU. 


RENOUNCEMENT, 

—  Of  Trust.    See  Executors,  III — Trustee, 

II. 

—  Of  Probate.     See  Executors,  III. 


RENTS. 

See  Apportionment,  I — Landlord  and  Te- 
nant, VI — Quit  Rents. 


RENTCIIARGE. 

See  Tithes. 

2.  The  Court  will  entertain  a  salt  to  raise 
the  arrears  of  a  rentcharge,  although  ptf.  ap- 
pears hj  his  bill  to  have  full  legal  remedies. — 
Aheame  v.  O'Callayhan,  Hay.  &  J.  339.   (E.E.) 

8.  A  testator's  heir-at-law  admitted  that 
the  will,  which  was  lost,  had  been  duly  exe- 
cuted and  attested,  and  that  thereby  lands 
were  devised  to  him,  subject  to  a  perpetual 
rentcharge.  Upon  evidence  of  its  contents 
by  two  witnesses,  who  had  heard  the  will 
read,  bnt  could  not  state  that  it  was  executed 
and  attested,  as  by  law  required,  further  than 
that  the  person  reading  it  read  out  the  names 
of  the  testator,  and  of  certain  persons,  as  if 
they  had  executed  and  attested  it ;  and  upon 
proof  of  the  payment  of  the  rentcharge  for 
85  years  up  to  the  year  before  the  filing  of 
the  bill,  the  Court  declared  the  lands  well 
charged  therewith ;  and  that  the  heir-at-law, 
and  the  persons  deriving  title  with  notice 
under  a  settlement  of  the  lands,  executed 


by  him  on  his  son's  mardage,  and  duly  re- 
gistered, and  also  his  judgment  creditor,  were 
bound  to  give  effect  to  the  devise  of  the  rent- 
charge.— TTiW  V.  FT.,  2  Jon.  &  L.  603.    QC.) 

4.  Since  the  statute  of  Quia  Emptores,  there 
cannot  be  a  grant  in  fee-farm.  A  rent  re* 
served  on  a  grant  in  fee,  if  accompanied  by 
a  power  of  distress,  is  a  rentcharge,  and 
as  such  a  bill  will  lie  to  recover  It. — Brady 
V.  Fitzgerald,  U  I.  E.  R  55;  Pennefaiher  v. 
Stephens,  II  L  E.  R  61.    (R.) 

5.  A  bill  in  equity  does  not  lie  to  recover 
the  arrears  of  a  rentcharge,  unless  it  be 
proved  that  there  are  circumstances  which 
render  the  legal  remedies  useless  or  very 
dimculi.—Bradt/  v.  Fitzgerald,  12  L  E.  R.  273. 
(C.) 

6.  A.,  seized  of  P.  and  other  lands,  directed 
all  his  just  debts,  funeral  expenses,  and  lega- 
cies to  be  paid  by  his  executors,  and  devised 
all  his  real  and  freehold  estates  (save  a  part 
devised  to  his  wife),  upon  trust,  that  his  wife 
and  her  assigns  should,  after  his  decease, 
receive  a  rentcharge,  with  power  of  distress ; 
and  that  three  of  his  daughters  should  receive 
rentcharges,  with  like  remedy  by  distress  and 
entry,  as  provided  with  respect  to  the  rent- 
charge  to  his  wife.  A.  then  bequeathed  pecu- 
niary legacies  to  his  children,  and  left  all  the 
residue  and  remainder  of  his  real,  freehold, 
and  personal  estates,  subject  to  his  debts  and 
the  aforesaid  legacies  and  annuities,  to  the 
trustees.  Held,  that  the  rentcharges  to  the 
daughters  were  specifically  charged  on  the 
same  lands  as  the  rentcharge  to  the  wife, 
and  had  priority  over  the  legacies  which  were 
charged  by  the  residuary  clause  only. — Weir 
V.  Chamley,  1  L  C.  R.  295.    (R.) 

7.  A  rentcharge  was  granted  to  A.  and  his 
heirs,  charged  on  land  held  for  lives,  with 
covenant  for  perpetual  renewal.  A.  died  in- 
testate, and  without  an  heir.  Held^  that  his 
administratrix  was  entitled  to  the  rentcharge 
under  the  1  Vic,  c.  26,  s.  6. — Plunket  v.  Reiuy, 
2  I.  C.  R  586.    (R.) 

8.  No  more  than  six  years*  arrears  of  tithe 
rentcharge  can  be  recovered  by  the  owner  of 
such  tithe  rentcharge  from  the  owner  of  the 
lands. — Ecclesiasticcu  Commrs.  v.  Sligo,  6  I  C. 
R  46 ;  7  L  Jur.  261.    (C.) 


RENTS  AND  PROFITS. 

See  Account,  III,  ei  passim —  Intermediate 
Profits — Practice,  Receiver. 

9.  Ptf.  filed  his  bill  to  set  aside  an  instru- 
ment for  fraud,  and  to  obtain  possession 
of  lands  devised  to  him.  Before  this  suit 
ended,  the  original  deft.  died.  It  was  revived 
against  his  devisee  and  personal  representa- 
tive. The  Court  decreed  ptf.  entitled  to  mesne 
rents  from  the  time  at  which  his  title  accrued, 
with  costs. — Blackwood  v.  Gregg,  Hay.  &  J. 
310.    (E.E.) 
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1.  Devise  of  realty  to  W.  and  his  heirs,  on 
trust,  to  receive  the  rents,  &c..  and  applj 
them  in  discharging  testator's  debts  and  lega- 
cies ;  then  to  convej  part  to  testator's  brother, 
IL,  for  his  life,  and  the  residue,  and  R's  part 
after  his  death,  to  such  of  W/s  sons  as  should 
at  W/s  death  be  his  second  son,  for  life ;  re- 
mainder  to  the  first  and  other  sons  of  such 
second  son,  in  tail  male ;  remainder  to  W.'s 
third,  &c^  sons,  in  strict  settlement.  W.  was 
also  residuary  legatee.  The  debts  and  lega- 
cies having  been  all  paid,  R.  died  during  W.'s 
life.  Hdd,  that  testator's  heir-at-law  was  en- 
titled to  the  rents,  &c.,  as  undisposed  of  realty, 
till  W.'s  death ;  that  the  f esiduary  clause  was 
confined  to  personalty,  so  that  thereunder 
the  intermediate  rents,  &c.,  did  not  pass  to 
W.— TTtfls  V.  W,,  4  I.  E.  R.  631 :  1  Dr.  &  War. 
439.    (C.) 

2.  In  a  suit  instituted  by  a  judgment  credi- 
tor to  redeem  an  deyit  creditor  in  possession, 
the  latter  must  account  only  for  the  rents  re- 
ceived, not  for  those  which,  without  wilful 
default,  he  might  have  received,  except  from 
the  filing  of  the  bill,  from  which  date  he  must 
account  for  what  rents  he  might,  without 
wilful  default,  have  received. — McDonnell  v. 
WaUhe,  2  Dr.  &  War.  252 ;  1  Con.  &  L.  389. 
(C.) 

3.  A  lease  for  lives,  reserving  a  rent  and 
duties,  or  a  sum  in  lieu  of  the  duties,  with  a 
covenant  for  perpetual  renewal  upon  payment 
of  a  renewal  fine,  contained  a  proviso  that  if 
the  lessee  should  not  within  three  months 
after  the  fall  of  each  life  pay  to  the  lessor, 
&c.,  the  renewal  fine  over  and  above  the  rent, 
fees,  and  duties,  and  nominate  a  new  life,  the 
lessor  might  refuse  to  renew  The  lessee  cove- 
nanted to  pay  fees  and  duties,  sums  of  money 
in  lieu  of  duties,  and  renewal  fines  ;  and  that 
if  it  should  happen  that  the  rent,  fees,  and 
duties,  or  other  sums  of  money  thereinbefore 
mentioned  should  be  unpaid  for  21  days  after 
the  days  on  which  they  ought  to  be  paid,  the 
lessee,  his  heirs,  &c.,  should  forfeit  to  the 
lessor,  &c.,  one  shilling  in  the  pound,  in  the 
name  of  a  penalty,  and  so  proportionably 
thereafter  for  a  greater  or  lesser  time  when- 
ever the  same  should  be  so  behind  afterwards. 
There  was  a  power  of  distress,  as  well  for  the 
rent,  fees,  ana  duties,  and  other  sums  of  money 
to  be  paid  for  the  renewal,  as  also  for  the 
sums  so  to  be  forfeited ;  with  a  right  of  re- 
entry, if  the  rent,  &c.,  or  any  of  them,  or  any 
part  thereof,  &c.  One  life  dropped  many 
years  before,  without  payment  of  the  renewal 
fine.  On  a  petition  for  a  fee-farm  grant — 
Hddy  that  the  lessee  was  bound  to  pay  the 
penalty  of  one  shilling  in  the  pound  on  the 
renewal  fine  before  the  grant  should  be  exe- 
cuted.—£r/>arre  Shea,  1 1.  C.  R  190.    (R) 


REPAIRS. 


REPORT. 
Of  Master,    See  Practice,  LVI. 

REPRISES. 

REPUBLICATION  OF  WELL. 
See  Will,  VII. 

REPUTED  OWNERSHIP. 
See  Bankruptcy,  XI. 


RESIDUE. 

—  Executors*  Rights  to.    See  Executors,  Vn. 
See  Distribution — Will. 

I.  Its  Incidents. 

n.  What  constitutes  it,  or  passes  as. 
in.  Who  take  it. 
lY.  Residuary  Legatees  and  Devisees. 


REPLICATION. 

See  PRAcnoB,  Replication — Pleading, 
Replication. 


I.  Its  Incidents. 


n.  What  constitutes  it,  or  passes  as. 

4.  A  testator  concluded  his  will  in  these 
words  : — "  As  to  all  my  personal  estate,  &c., 
subject,  however,  to  my  debts  and  legacies 
hereinbefore  bequeathed,  I  give  the  same  to 
W.,  whom  I  appoint  executor  of  this  my  will ; 
and  also,  in  case  of  anv  residue,  I  appoint  him 
my  residuarv  legatee.'  Heldy  that  this  clause 
was  confined  to  personal  estate ;  and  that  by 
it  certain  rents,  undisposed  of  durine  W.'s  life, 
did  not  pass  to  him  for  life. —  WiSs  v.  FF".,  4 
I.  E.  R.  631 ;  1  Dr.  &  War.  439.    (C.) 

5.  v.,  seized  of  an  estate  pur  emtre  vie,  and 
possessed  of  about  £4500  of  personalty,  be- 
queathed "£1500,  the  other  part  of  the  £4500, 
together  with  any  further  property,"  in  trust 
for  the  use  of  his  father,  to  be  disposed  of  by 
him,  share  and  share  alike,  as  he  by  deed  or 
will  should  appoint,  among  V.'s  brothers,  and 
the  daughter  or  daughters  of  his  sister.  The 
residuary  clause  was  in  these  words  : — "  As  to 
the  rest,"  &c.,  "  of  my  worldly  estate  and  for- 
tune, not  heretofore  and  hereby  disposed  of, 
in  trust  to  the  use  of  my  affectionate  father, 
J.  C,  and  his  heirs,  executors,  and  adminis- 
trators, for  ever."  Heid,  that  the  estate /7ur 
autre  vie  passed  under  this  clause,  and  not 
under  the  words  "  any  further  property." — 
Acheson  v.  Fair,  3  Dr.  &  War.  512;  2  Con.  & 
L.208.    (C.) 

6.  v.,  by  wilL  after  bequeathing  legacies 
and  directing  that  his  debts  should  be  paid, 
ordered  all  his  effects  to  be  sold  by  auction, 
and  such  money  or  valuables  as  he  should  die 
possessed  of  to  be  handed  over  to  D.  to  be 
applied  to  the  use  of  K.  to  a  fixed  amount, 
during  her  life,  and  any  residue,  remaining 
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after  her  demise^  to  be  expended  in  maf^ses  ■ 
for  his  son's  soul.     V.  directed  a  security  in  ' 
J.'s  hands  to  be  applied  a**  above.    **  My  Royal 
Canal   8t*>ck   is  to   be  sold  :    al>o  ray   Grand 
Canal  debentiire-*,  as  nece««^itv  niav  require,  at 

mm* 

the  di-*(retion  of  my  executors."  lUld^  that 
this  clau-^e  disposed  of  all  the  residue,  in- 
cluding the  stock  and  debentures,  and  that  it 
all  passed  to  the  executors  on  K.'s  death  ; 
that  the  bequest  for  nias>es  was  valid,  not 
void  as  a  superstitious  u>e. — Rtad  v.  Hodf/cns^ 
7  1.  E.  R,17.    (K.) 

1.  "I  be<iucath  to  my  wife  all  the  household 
furniture  and  moveable  poods  and  chattels  in 
and  belonginj^  to  my  dwelling-house,  except  ■ 
my  books.  1  bequeath  to  her  the  use  of  my 
plate,  with  power  to  dis])ose  of  such  portion 
thereof  as  she  shall  think  proper."  Held,  that 
she  took  only  a  life  interest  in  the  plate;  and 
that,  since  she  had  not  di.^posed  thereof  dur- 
ing her  life,  it  fell  into  the  residue. — Espinasse 
v.  Lu^iugham,  8  I.  E.  R.  129;  3  Jon.  &  L.  180. 
(C.) 

2.  C,  having  a  power  to  appoint  a  money 
fund  to  all  and  every  or  any  children  of  hers, 
and  to  the  exclusion  of  any  one  or  more  of 
them,  in  such  shares  and  payable  at  such 
times  as  she  should  appoint,  and  in  default  of 
appointment,  the  fund  to  be  equally  divided 
amongst  them,  C.  by  will  appointed  different 
sums  to  several  of  her  children ;  reciting  that 
her  daughter,  M.,  had  declared  her  intention 
of  becoming  a  nun,  and  had  retired  into  a  con- 
yent  preparatory  thereto.  C.  declared  that 
she  deemed  M.*8  patrimony  in  that  case  suffi- 
cient for  her  maintenance  ;  but,  if  M.  should  , 
change  her  mind,  and  return  to  her  family 
and  friends,  C,  bequeathed  £1000  in  trust 
for  M.  to  receive  the  interest  thereof  daring 
her  life,  and  at  her  death  to  be  divided 
amongst  her  children,  if  any;  or,  if  she  did 
not  leave  the  convent,  or  did  not  leave  issae, 
the  £1000  to  be  divided  amongst  ;C.*s  three 
daughters  therein  named,  to  whom  C.  be- 
queathed any  residue  of  the  fund  that  might 
remain  after  paying  her  legacies.  BM, 
that  the  power  authorised  an  appointment  to 
take  effect  upon  the  happening  of  a  contin- 
gency, and  that  the  interest,  which  should  ac- 
crue on  the  £1000  while  that  contingency 
remained  undetermined,  passed  under  the  resi- 
duary bequest.— CffM(^ci/v.  Afaauire,  8 1.  E.  R. 
164;2  Jon.  &L.  141.     (C.) 


in.  Who  take  it. 

8.  y.  devised  all  his  estates  to  three  trus- 
tees, whom  he  named  executors,  and  charged 
them  with  annuities  and  pecunlarr  legacies. 
The  will  concluded  thus : — **  I  give,  devise,  and 
bequeath  unto  my  said  trustees,  to  be  equally 
divided  between  them,  share  and  share  alike, 
all  the  rest,  residue,  and  remainder  of  my  pro- 
perty not  herein  disposed  of,  to  answer  any  con- 
tingency that  may  arise  or  happen  with  respect 
to  the  trusts  of  this  my  will,  or  in  case  of  non- 
payment of  my  rents,  as  also  to  answer  the 
several  legacies  and  bequests  herein  men- 
tioned, and  to  pay  the  expense  of  agency," 
By  codicil,  V.  altered  some  of  the  bequests  of 


the  annuities,  and  proceeded  thus  : — ^  I  leave 
my  brother-in-law,  P."  (one  of  the  trustees), 
*•  residuary  legatee  to  all  my  property ;  and  I 
hereby  empower  him  to  keep  clerks,  agents, 
&c.,  in  any  manner  he  thinks  proper,  and  also 
to  fee  one  of  the  first  lawyers  upon  any  ques- 
tion he  may  think  fit  to  consult  for  advice, 
and  to  do  all  other  acts  he  may  think  proper, 
with  or  without  the  consent  of  my  other  trus- 
tees or  executors.**  held,  that  all  V.'s  real 
estates,  not  previously  disposed  of,  passed  to 
P.,  who  took  the  beneficial  interest  therein. — 
Warren  v.  Netctotij  Dr.  Rep.  temp.  Sug.,  464. 
(C.) 

4.  v.,  being  seized  in  fee  of  T.,  S.,  and  B., 
and  also  seized  as  of  freehold  of  several  lands, 
and  possessed  of  considerable  property,  de- 
vised T.  to  his  daughter,  L.,  and  her  issue, 
taking  his  surname,  in  strict  settlement ;  and, 
in  lieu  of  such  issue,  to  his  nephew,  Rl,  and 
his  issue,  in  strict  settlement,  with  several 
limitations  over ;  but  left  the  ultimate  rever- 
>ion  in  fee  undisposed  of.  V.  devised  S.  and 
B.  in  strict  settlement,  leaving  the  ultimate 
reversion  in  fee  undisposed  of ;  and,  after  de- 
vising several  parts  of  his  freeholds,  devised  the 
re^idue  **  of  my  properties,  both  freehold  and 
personal,  I  may  die  possessed  of  to  my  brother 
k.  T.,  and,  if  he  shall  survive  me,  I  request 
and  desire  that  he  shall  convert  all  the  per- 
sonal property  into  fee-simple  property,  and, 
at  his  decease,  leave  the  same  entailed  on  his 
son,  R.,  in  the  same  manner  as  I  have  my- 
self enUiled  the  T.  estate.**  Ueld,  that  the 
direction  to  entail  applied  as  well  to  the  free- 
holds which  passed  by  the  residuary  devise, 
as  to  the  freehold  lands  to  be  purchased  with 
the  residuary  personal  estate. — Tennent  y.  71, 
Dr.  Rep.  tenq),  Sagden,  161 ;  1  Jon.  &  L.  379. 
(C.) 

5.  V.  devised  part  of  his  real  estates  to  his 
son,  W.,  in  settlement,  and  other  parts  in  fee, 
and  the  residue,  not  specifically  devised,  to  W. 
whom,  with  E.,  V.  appointed  executor  and 
executrix.  By  codicil,  reciting  W.*8  death, 
and  the  devises  of  the  partictUar  estates  to 
him,  V.  devised  the  aforesaid  estates,  if  £. 
should  die  without  issue  in  his  wife's  life,  to 
his  wife  for  life ;  remainder  to  R.;  and  ap- 
pointed E.  sole  executrix  and  residuary  lega- 
tee. V.  died  seized  of  estates  other  than  those 
specifically  devised.  I^eld  that  E.  did  not  take 
the  residuary  realty. — HiUas  r.  H.,  10  L  E.  R. 
134. 


lY.  Rebiduabt  Legatees  ai7d  Deyisses. 

[See  aZso  Leoact.] 

6.  y.  bequeathed  all  his  property,  real  and 
personal,  to  trustees,  to  be  distributed  by 
them  as  trustees  in  the  following  manner — 
I.  e.,  to  pay  to  his  daughter.  A.,  the  interest  of 
£6000  at  the  rate  of  £5  per  cent,  for  life,  and 
after  her  death  to  be  divided  among  the 
children  of  A.,  share  and  share  alike ;  the  por- 
tions to  be  paid  to  each  of  the  boys  at  21,  and 
to  each  of  tne  girls  at  her  marriage,  provided 
her  husband  should  settle  a  jointare  equal  to 
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her  portiOD ;  If  not,  ths  portloD  not  to  be 
paid,  bat  tba  tntcren  at  £5  per  cent,  on  her 
own  receipt,  and  the  principal  to  be  paid  to 
her  children  (It  anv)  share  and  share  alike ; 
if  she  ihoald  die  withoat  children,  then  to  be 
paid  to  her  surriiing  brothers  and  sisters, 
share  and  share  alike ;  and  to  pa;  lo  his  daugh- 
ter, B^  the  wife  of  Y,  and  her  three  children, 
the  Interest  of  £6000  at  £5  per  cent.— i.  e^  to 
B^  £\m,  to  her  son,  U.  £40,  to  her  daughter 
F^  £40,  and  to  her  daughter  M^  £40  ;  making 
among  them  £300  a-jear ;  the  aboie  pajrment 
to  conliane  during  the  life  of  B. ;  after  her 
death  the  £ti000  to  be  Appropriated  among 
faer  children  in  the  same  manner  and  on  the 
aame  tenm  and  conditions  as  reqnired  re- 
specting A.  and  her  children;  to  paj  to  his 
danghter,  C^  £300  s-year  for  life,  and  afUr 
her  death  £100  a-jear  to  her  hnsband,  Z.; 
should  C.  leave  anj  children,  thej  were  to 
have  £6000,  the  same  as  A.'s  children;  the 
£100  a-jear  to  be  paid  Co  Z.  to  be  considered 
part  of  the  interest.  He  gave  all  Ibe  residne 
of  his  property  to  his  son,  one  of  the  trustees, 
and  authorised  tbem  to  advaoce  anv  part  of 
bis  daeghters'  portions,  with  their  consent,  to 
provide  for  anj  of  his  grandchildren.  £1300 
was  paid  with  B.'s  consent  for  the  adrance- 
ment  of  H.  Held,  in  a  snJt  Instituted  b;  the 
■on  to  have  snnis  set  apart  to  provide  for  pay- 
ment of  the  legacies,  and  to  have  the  lesidne 
transferred  to  bim,  that  as  the  X300  a-jear, ' 
beqoeathed  to  B.  and  her  children,  was  a  dis-  , 
tinct  bequest  from  that  of  the  principal  sum  | 
of  £6000,  a  smn  of  stock  snScient  to  provide  | 
for  the  interest  at  £5  per  cent  on  £4700  (the 
remainder  of  the  legacy  of  £6000,  minns  £1300  . 

Bid  to  H.)  should  be  aeC  apart  dnrinz  the  ' 
E  of  B.—O'Neia  V.  BUling,  2  L  C.  B.  80.  (B.J 


BETEUnON. 

-  0/ Suit.    SttPn^cncK,  Citria,Ai>JOCKi- 

ING,  te. 

-  Si^t  of,  #i:.    Stt  EzBCCTORa,  IV. 


RE-TBASSFEB. 
Stt  Bi-coaTBTiXCi — Skcobitt,  V, 


1    PliCnCB,    ATTiCH- 


BETEBSAL  OF  DECBEK 
See  pBjkcncs,  Decrxb. 


BEVEBSAL  OF  FBSEa 
SeeFma,  VL 


EESIDUAKT    LEGATEES    AND 

DEVISEES. 

See  Run>DK,  IV^PiiCTicn,  Takiiem — Will. 


RESIGNATION  BONDS. 
Stt  EcCLMIAmCAL  pBBSoas,  &C.,  IV. 


BEVEBSIQN  AND  HETEBSIONEB. 

Set  BSKAtSDCK,  Sx. — RixaiHDKBKas,  Ac — 

FLkADDie,  Pabtdeb. 

REVIEW. 

—  StfpkmaHal  BiU  in  iht  Nature  of  BiB  of 

tiemem  and  Revivor.  See  Plbahqto,  Bill. 

—  Sill  of.     See  pLBU>iBa,   BiLL— PracCicb, 

Biu.  OF  Biviaw.  

—  CommietioM  of.     See  Pn^Cncl,  XXV. 

—  Coiti  reipeelinq.     See  Pnicncn,  Cosrs- 

—  Of  Report.     See   PkiCHCB,  Mastsb,  B«- 
-  TO,  4c. 


REVrVTSG  SEQCESTBATION  AGAINST 
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be  determined  when  thej  come  into  posses- 
sion.— Murray  v.  Moyers,  10  I.  C.  R.  520.  (R.) 


ROMAN  CATHOLICS. 
See  Papists. 

RUNNING  WITH  LAND. 
Covenant.     See  Covenant,  IX. 

SAILORS  AND  SEAMEN. 
See  Ship. 


SALE. 
See  Practice,  LXXXVI,  Sales. 

0/  Bankrupt's  Propertu,  and  of  Securities  in 
the  hands  of  his  Creditors,  See  Bank- 
ruptcy, X. 

Generally.  See  Market— Market  overt- 
Particulars  OF  Sale. 

0/ Incumbrances  and  Securities.  See  Mort- 
gage, VII — Securities,  IV. 

Power  of.     See  Power,  VII. 

Injunction  to  Stay.  See  Practice,  Injunc- 
tion. 


SALE,  BILL  OF. 
See  Pleading,  Bill  of  Sale. 


SALES  JUDICIAL,  OR  BY  THE  COURT. 

—  Generally.   See  Practice,  LXXXII,  Sales 

Judicial. 

—  Costs  on.    See  Practice,  Costs. 


SATISFACTION  GENERALLY. 

0/ Agreement.     See  Agreement,  VII. 

Of  Annuity,     See  Annuity,  VIII. 

Of  Bond,  presumed.     See  Bond,  VI. 

Of  Covenant.     See  Covenant,  III. 

Of  Custom  of  London.    See  Custom,  II. 

Of  Debt.    Se<»DEBT,  n. 

Of  Distributive  Share.    See  Distribution, 

m. 

Of  Dower.    See  Dower,  FV. 
Of  Legacy.    See  Legacy,  II. 
Of  Mortgage    See  Mortgage,  IX. 
Of  Debt  by  Portions    See  Portion,  IX. 
Of  Legacy  by  Portions.     See  ibid. 
Of  Portion    See  Portion,  XI. 
Presumption  of,  generally.      See  Presump- 
tion, 11.  ^^ 
()f  Settlement,    See  Settlement,  VH. 
Of  Trusts.    See  Trusts,  XII. 


SCANDAL. 

—  In  Answer :  what  constitutes.    See  Plbaoino, 

Answer. 

—  In  Bill;  what.    See  Plbadiho,  Bill. 

—  Reference  far.     See  Practice,  Answer- 

Practice,  Master,  Reference  to, 
&c. 


SCHEDULE  TO  ANSWER. 
See  Pleading,  Answer — Practice,  Awswer. 

SCHEME. 
See  Charity. 


SCIRE  FACIAS. 
See  Recognizance. 

1.  It  is  not  the  practice,  on  the  Petty-bag 
side  of  the  Court  of  Ch.,  that  the  set.  fa.  on  a 
recognizance  should  set  out  the  condition 
thereof ;  although  it  would  be  more  correct 
to  do  so.  The  Court  refused  to  alter  the 
practice. 

An  averment  of  facts,  showing  the  juris- 
diction of  the  officer  before  whom  the  re- 
cognizance is  taken,  is  necessary  in  a  set.  fa,, 
although  the  statement  be  omitted  in  the 
recognizance  itself;  but  the  position  in  the 
sci.  fa.  of  the  averment  is  unimportant,  and 
its  being  intermixed  with  the  statement  of 
the  body  of  the  recognizance,  out  of  which  it 
had  been  omitted,  was  held  not  to  be  a  ground 
for  a  plea  of  nul  tiel  record. 

A  sci.  fa.  on  a  recognizance  conditioned  for 
a  tenant's  paying  his  rent,  in  the  usual  form, 
stated  that  the  conuzors,  describing  them  as 
of  the  county  of  C,  came  before  B.,  **who 
then  and  there  was  a  Master  Extraordinary 
in  and  for  said  county,  and  duly  authorised  in 
that  behalf,  and  then  and  there  acknowledged 
themselves  to  be  bound,*'  &c.,  concluding  *'  as 
by  the  said  recognizance  of  record  may  ap- 
pear," and  did  not  set  out  the  condition  of 
the  recognizance.  The  defts.  pleaded  nul  tiel 
record.  Held,  that  the  omission  of  the  condi- 
tion of  the  recognizance  in  the  sci.  fa.  was  a 
variance ;  but  that,  as  the  practice  appeared 
to  be  uniformly  to  omit  the  condition,  the 
Court  would  sustain  that  practice,  and  not 
allow  the  objection  to  prevail. 

That  the  introduction  into  the  sci.  fa.  of  the 
allegation,  that  B.  was  a  Master  Extraordi- 
nary for  the  county  of  C,  was  no  variance, 
not  being  a  statement  of  the  record,  but  an 
independent  averment  upon  which  issue  might 
be  tikkeu.—Reg.  v.  Hurley,  2  Dr.  &  War.  433 ; 
nom.  Reg.  v.  Hartley,  I  Con.  &  L.  473 ;  4  I.  E. 
R,  637.  (C.) 


2.  A  sci.  fa.  on  a  recognizance  stated  that 
on  the  28th  April  1838,  J.  of  L.,  in  the  county 
of  G.,  came  before  R.,  "  who  then  and  there 
was  one  of  the  Masters  Extraordinary  of  the 
High  Court  of  Ch.  in  Ireland,  in  and  for  the 
said  county  of  G.,  and  duly  authorised  in  that 
behalf,  and  acknowledgea  himself  to  be  in- 
debted to  us  in  the  sum  of  £230."  Held,  upon 
demurrer,  that  it  was  not  sufficiently  averred 
in  the  sci.  fa.  that  the  recognizance  was  taken 
within  the  jurisdiction  of  the  Master  Extra- 
ordinary. 

The  jurisdiction  of  the  person  taking  the 
recognizance  must  be  stated,  and  it  must 
appear  on  the  sd.  fa.  that  the  recognizance 
was  taken  within  that  jurisdiction. — Reg.  v. 
Lynch,  1  Jon.  &  L.  462.  (C.) 
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1.  A  8cL  fa,  on  a  recognizance  stated  that 
"  on,  &c^  at  BaUinasloe,  m  the  cwnty  of  Galwayy 
M.  F.,  J.  L.,  and  T.  L.,  came  before  J.  B.,  who 
then  and  there  was  one  of  the  Masters  Extra- 
ordinary, &c.,  and  ihen  cmd  there  jointlj  and 
seyerally  acknowledged  themselyes  to  be  in- 
debted. The  record  of  the  recognizance  did 
not  contain  the  words  in  italics,  bat  at  foot 
of  it  were  these  words,  "  Taken  and  acknow- 
ledged before  me,  at  Ballinasloe,  in  the  county 
of  Galway,  &c."  Hdd^  on  a  plea  of  ntd  til 
record,  that  the  variance  was  fatal. — The  Qfieen 
T.  Lynch,  7  I.  E.  R.  268 ;  2  Jon.  &  L.  103.  (C.) 

2.  A.  8ci,fa.  on  a  judgment  is  not  a  mere 
continuation  of  a  former  salt,  bnt  creates  a 
new  right.  In  1813  a  judgment  was  obtained. 
In  1828  it  was  revived  by  set.  fa.  In  1838  a 
bill  was  filed  in  the  Court  of  Exch.  in  Ir. 
against  the  debtor's  representatives.  The  bill 
prayed  an  account,  and  that  the  principal 
and  interest  due  on  foot  of  the  judgment 
might  be  satisfied  out  of  the  debtor's  real  or 
personal  estate.  To  this  bill  a  plea  of  the 
3  &  4  If:  4,  c.  27,  s.  40,  was  filed.  Held,  that 
the  act,  fa.  had  created  new  rights,  and  that 
the  plea  of  the  Statute  of  Limitation  did  not 
bar  the  suit.  —  Farrell  v.  Gleeson,  11  CI.  &  F. 
720. — [Affg.  decree  below :  not  reported.] 

8.  A.  and  B.,  claiming  by  title  paramount 
to  a  judgment  creditor,  were  served  with  a 
set,  fa.  as  tenants  of  the  lands  of  the  conuzor ; 
an(i,  having  neglected  to  plead  thereto,  were 
not  allowed  to  show  cause  against  the  appoint- 
ment of  a  receiver  on  foot  of  the  judgment. — 
Johnson  v.  M'Domelly  2  I.  Jur.  59.    (R.; 

4.  The  condition  of  a  recognizance  was, 
*'  that  by  order  of  this  Court,  in  a  cause 
wherein  J.  was  ptf.,  and  G.  deft.,  J.  and  B. 
should  jointly  and  severally  pay  the  deft.,  his 
executors,  administrators,  or  assigns,  or  his  or 
their  solicitor,  all  and  every  such  sum,  not  ex- 
ceeding in  the  whole  JC702,  with  interest  from 
a  day  past,  as  should  or  might  be,  from  time 
to  time,  during  or  at  the  termination  of  the 
said  cause,  ordered  to  be  paid  by  the  ptf.  to 
the  deft.,  or  his  executors,  administrators,  or 
assigns,  or  his  or  their  solicitor ;  and  that  J. 
and  B.  should  enter  into  a  recognizance  in 
£14,000,  to  secure  this  sum."  Sci.fa.  on  the 
recognizance. — Plea,  that  **  the  above  sum,  or 
the  interest,  or  any  part  thereof,  was  not 
ordered  to  be  paid  by  the  ptf.  to  the  deft.,  his 
executor,  &c.,  according  to  the  intent  and 
meaning  of  thesaidrecognizance and  condition. 
Replication,  stating  orders  for  costs  and  ne- 
glect to  pay  same.*'  Held,  on  general  demurrer, 
that  the  condition  of  the  recognizance  was 
confined  to  orders  to  pay  the  principle  sum 
and  interest,  and  did  not  include  or  relate  to 
costs  in  the  cause.  —  Reg.  v.  Brydge,  2  I.  Jur. 
97.    (C.) 

5.  A  sci.fa.  on  a  recognizance  stated,  that 
on,  &c.,  at  L>.  in  the  county  of  the  city  of  D., 
B.  of,  &C.,  came  before  E.,  who  then  and  there 
was  one  of  the  Masters  of  the  High  Court  of 
Ch.,  in  Ireland,  and  on,  &c.,  C.  and  F.,  described 


respectively  as  resident  in  the  connty  of 
Gaiway,  came  before  J.,  who  then  and  there 
was  one  of  the  Masters  Extraordinary  of  the 
High  Court  of  Ch.,  and  jointly  and  severally 
acknowledged,  &c.  The  recognizance  on  re- 
cord omitted,  in  each  instance,  the  words 
'^  then  and  there,"  and  did  not  state  by  the 
memorandum  at  the  foot,  where  either  recog- 
nizance was  taken.  Held,  on  plea  of  md  tiel 
record  that  the  variance  was  fatal.  —  Reg.  v. 
Graydon,  2  I.  Jur.  139.    (C.) 

6.  Sci.fa.on  a  joint  and  several  recognizance, 
commanding  the  sheriff  **  to  make  known  to 
A.,  one  of  the  conuzors,  that  he  be  in  our  said 
Court  of  Chancery,  on,  &c.,  to  show  cause,  if 
any  he  can,  why,  &c.,  execution  should  not  be 
had  against  him,  &c.,  according  to  the  term 
and  effect,  &c."  Plea  executio  non,  because  the 
recognizance  was  not  acknowledged  by  A.  modo 
et  forma,  concluding  to  the  country.  Special 
demurrer,  that  the  plea  was  multifarious  and 
double,  and  tendered  no  safe  issue,  and  ought 
not  to  have  concluded  to  the  country,  add, 
that  the  plea  was  bad,  and  that  the  sci.fa.  being 
confined  to  one  of  the  several  conuzors,  was 
regular. — Reg.  v.  Usher,  2  I.  Jur.  225.  (C.) 

7.  Declaration  in  sci.fa.  on  a  Crown  bond, 
not  setting  out  the  condition  of  the  recog- 
nizance.    Plea,  nul  tid  record.    Demurrer. 

Judgment  for  the  Crown.  —  The  Queen  v. 
Hamilton,  2  I.  Jur.  252.     (E.E.) 

8.  A  plea  to  a  sci.fa.  by  the  Att.-General, 
on  a  recognizance  acknowledged  on  giving 
security  for  a  receiver,  set  forth  the  condition, 
and  averred  performance.  In  a  replication 
traversing  the  plea,  and  assigning  breaches  of 
the  condition,  it  is  not  ground  of  demurrer  to 
omit,  in  assigning  more  than  one  breach,  an 
averment  that  it  is  "  according  to  the  form  of 
the  statute ; "  and  a  special  demurrer  on  this 
ground  will  be  overruled  with  costs.  — Reg.  v. 
Treston,  2  I.  Jur.  257.     (C.) 

9.  A  sci.fa.  on  a  recognizance  stated,  that 
on,  &c.,  to  wit,  at  N.  in  the  county  of  C.,  John 
McDonnell  of  N.,  &c.,  came,  &c.,  and  acknow- 
ledged the  recognizance.  The  recognizance 
on  record  did  not  contain  the  words  **  to  wit,  at 
N.  in  the  county  of  C."  Plea,  md  tid  record. 
Held,  that  the  words  in  the  sci.fa.,  although 
laid  under  a  scilicet,  constituted  an  averment 
upon  which  issue  mi^ht  be  taken;  and  not 
being  an  averment  of  what  was  contained  in 
the  recognizance,  the  plea  of  nul  tid  record 
could  not  be  sustained  on  the  ground  of 
variance.— i2<y.  v.  M'DonneU,  2 1.  Jur.  279.  (C.) 

10.  A  sci,  fa.  stated  that  F.  B.,  of  C,  with 
others,  jointly  and  severally  acknowledged  a 
recognizance,  and  commanded  the  sheriff  to 
make  known  to  the  said  F.  B.,  &c. — Plea  by 
F.  B.,  executio  non,  because  at  the  time,  &c., 
a  certain  other  F.  B.,  to  wit,  F.  B.  formerly 
of  C,  in  said  recognizance  described  as  F.  B. 
of  C,  with  others,  came  before,  &c.,  without 
this,  that  the  same  F.  B.,  now  appearing,  is 
the  same  who  acknowledged  the  recognizance. 


1160 


[SCIRE  FACIAS.] 


On  demurrer — Bdd,  a  good  plea,  not  contra- 
dictory to  the  record ;  and  tnat  the  deft,  wai 
not  concluded  bj  the  sheriff's  return. — The 
QiMeii  y.  B/bib,  2  I.  Jar.  812.    (C.) 

1.  When,  after  the  18  &  U  Vic,  c.  51,  a  set. 
fcu^  at  the  Petty-bag  side  of  the  Court  of  Ch., 
npon  a  recognizance  entered  into  by  a  surety 
for  a  tenant  of  lands,  which  were  the  subject 
of  a  suit  at  the  Equity  side  of  the  Court  of 
Excheauer,  after  reciting  the  recognisance, 
proceeded  thus: — As  by  the  said  recogni- 
zance, which  was,  on,  &c.,  in,  &c.,  duly  enrolled 
in  her  Majesty's  said  Court  of  Exchequer, 
and  now  remaining  as  of  record  in  our  said 
Court  of  Chancery,  by  virtue  of  the  statute  in 
that  case  made  and  provided,  might  appear ; 
to  which  sa.  fa,  the  deft,  plead^  that  the 
Court  of  Chancery  ought  not  to  have  or  take 
further  cognizance  of  the  action,  because  the 
recognizance  was,  on,  &c.,  duly  enrolled  in  the 
Court  of  Exchequer,  whereby  that  Court  then 
and  there  acquired,  and  still  retained  and 
possessed,  full  jurisdiction  and  authority  to 
award  execution  against  him  for  the  said  sum 
of,  &c.,  according  to  the  tenor  and  effect  of 
the  recognizance.  The  plea  concluded  with 
the  following  averment : — "  That  there  is  not 
any  such  record  of  the  said  supposed  recogni- 
zance  now  remaining  in  her  Majesty's  said 
Court  of  Chancery,  as  in  said  writ  of  sci./a,  is 
above  alleged ;  and  this  the  said  deft,  is  ready 
to  verify;  wherefore  he  prays  judgment  whe- 
ther this  Court  can  or  wUl  take  further  cogni- 
zance  of  the  action  aforesaid."  Upon  a  motion 
at  the  Petty-bag  side,  to  take  this  plea  off  the 
file  as  irreg^ar,  as  not  having  been  verified 
by  affidavit,  and  as  being  false  and  frivolous, 
this  Court  refused  to  make  any  rule.  Under 
the  concluding  part  of  the  18th  sec.  of  the 
statute,  such  recognizances  may,  upon  agree- 
ment between  the  Lord  Chancellor  and  Lord 
Chief  Baron,  be  delivered  over  to  such  per- 
sons as  maybe  appointed  by  the  M.  R. 

Qtuare —Whetntr  recognizances  so  trans- 
ferred become  records  of,  and  capable  of  being 
sued  upon  in  the  Court  of  Chancery;  unless, 
perhaps,  by  the  Crown,  under  its  special  pri- 
vilege to  select  its  Court  ? — The  Queen  v.  Jones, 
1LC.B.624.    (C.) 

2.  When  a  recognizance  purports  to  have 
been  taken  before  the  Lord  C.  B.  of  the  Court 
of  Exch.  in  Ireland,  the  allegation  in  the  «a*. 
fcuj  that  it  was  taken  before  him  '*in  the 
Court  of  Exchequer  at  Dublin,"  Is  no  vari- 
ance ;  and  the  place  where  It  was  taken  is 
sufficiently  set  forth  In  the  recognizance. — 
The  Qfwen  v.  (yCaUayhan,  6  L  Jur.  N.  S.  885. 
(C.) 


SCOTLAND. 

8.  When  a  question  arises,  in  consequence 
of  estates  in  Scotland  being  devised  to  a  spe- 
cified person,  the  Court  will  not  adjudicate 
thereon  until  it  has  ascertained,  by  a  refer- 
ence to  the  Master,  whether  the  estates  did 
?a8S  by  the  Scotch  Law.  — AT  Coi/ v.  i/'C,  2 
:on.  &  L.  184.    (C.) 


SEAL  AND  SEAI/-DAT. 

506  PiuLcncK,  Seai<  akd  Seal-DAT. 


SEALING.    . 

FicU  or  Commission,     See  Baitkbuptct,  VI. 
Writ.      See  Pkacticb,  Wbit — Practicb, 

SUBP<BNA. 


SECOND  COMMISSION,  OB  FIAT. 
See  Bakkbuptct,  VL 

SECUBITY. 

—  For  Anmuty,     See  Aknuttt,  IV. 

—  Delivery  up  and  Sale  of.     See  Bakeruptct, 

X,  Xll— Deeds,  VH. 

—  General/y.     See  Baukeuptct,  Xll. 

—  For  Contingent  Legacy,     See  Lboact,  IX. 

—  Substitution  of:  Accepting   one  Partner  as 

Debtor  in  Ueu  of  alL      See  Partneeship, 

vin. 

—  For  Costs,    See  Practice,  Costs. 

—  By  Receiver,    See  Practice,  Recetvbe. 

—  Priority  of.     See  Prioritt  op  Securitt. 

See  Bankruptct,  XIIL 

—  When  Ordered,  generally  :   what  is  sufficiaU. 

See  Leg  act,  IX — Portions  —  Prac- 
tice, Costs. 

—  Extent  and  Extension  of.     See  Priority  of 

Securitt. 

—  Waiver  and  Loss  of.    See  Principal  and 

SURETT,  IV. 

—  Sale    and    Assignment    of.     See    Estate, 

Charges  on — Mortgaob. 

—  Redemption  and  Re-transfer  oj.     See  Mort- 

gage. 

—  Collateral.  See  Principal  and  Surett,  IV. 

—  Effect  oJ.    See  Priority  of  Securities. 

SEISIN. 
See  LivERT  OF  Seisin  —  Possession— Ad- 
verse Possession. 


SEPARATE. 

—  Maintenance,    See  Husband  and  Wife,  V. 

—  Estate,    See  Husband  and  Wife,  III. 

—  Or  Joint  Fiat,     See  Bankruptct,  VI. 

—  Or  Joint  Debt.     See  ibid. 

—  Creditors* :  Liabiiity  of  Partnership  Assets  to. 

See  Partnership,  IV. 

—  Answers,    See  Practice,  Answer. 

—  Report,    See  Practice,  Master,  Befeb- 

encb  to,  &c. 


SEPABATION. 
See  Husband  and  Wifb. 


SEQUESTRATOR. 
See  Pbacticb,  Sequbstbation. 
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SEQUESTRATION. 
Su  Practicb,  Sequxstbation. 

SERJEANT-AT-ARMS. 

See  Practicb,  Pbocess — Practice,  Attach- 
ment. 

SERVANT. 

—  Undue   Advantages  or  Purchases  hy.     See 
Fraud,  VII — Master  and  Servant. 


SERVICE. 

—  Of  Petition  to  stay  Certificate,    See  Bank- 

ruptcy, XVI. 

—  Of  Bankruptcy  Petitions  generally.    See  ibid, 

xvn. 

—  0/  Attachment    See  Practice,    Attach- 

ment. 

—  Affidavit  of    See  Practice,  Evidence. 

—  Of  Decree    See  Practice,  Decree. 

—  Of  Injunction    See  Practice,  Injunction. 

—  Of  Order,    See  Practice,  Order. 

—  Substituted,     See  Practice,  Service  sub- 

stituted—Solicitor, V. 

—  Of  Sequestration,    See  Practice,  Seques- 

tration. 

—  Of  Subpoena,    See  Practice,  Subpcena. 

SET-OFF. 

—  In  Bankruptcy,    See  Bankruptcy,  XIV. 

—  Of  Costs,    See  Practice,  Costs. 

1.  An  order  having  been  obtained  in  1847 
superseding  a  commission  of  bankruptcy 
Against  B.,  with  costs  to  be  paid  by  the  peti- 
tioning creditors,  before  they  were  paid,  B. 
was,  in  1849,  discharged  under  the  Insolvent 
Act.  Held,  that  the  assignee,  one  of  the  peti- 
tioning creditors,  took,  as  ordered  in  1847, 
subject  to  the  lien  of  the  solicitor  who  ob- 
tained the  order,  and  could  not  be  permitted 
to  set  off  against  that  lien  a  debt  due  to  him- 
self by  the  insolvent  when  those  costs  were 
Incurred. — Ex  parte  Orr ;  In  re  Petticrew^  1  I. 
C.  R.  102.    (C.) 

2.  In  a  suit  to  raise  the  amount  of  a  charge 
on  lands,  a  sum,  paid  under  a  mistake  by  the 
tenant  in  tail  of  the  lands  to  the  owner  of  the 
charge,  and  paid  on  account  of  other  demands, 
cannot  be  claimed  as  a  set-off. 

A.  was  tenant  In  tail  of  lands  subject  to 
A  charge  of  ^5000  in  favour  of  B.,  who  was 
entitled  to  a  charge  of  £3000  upon  other  lands 
of  which  A.  was  owner.  From  a  misrecltal  In 
the  deeds  this  charge  of  £3000  was  supposed 
to  be  valid ;  and  A.,  until  he  discovered  his 
error,  paid  B.  the  interest  thereon.  B.  then 
instituted  a  suit  to  raise  the  £5000,  and  A. 
claimed  to  set  off  the  amount  of  interest  which 
he  had  paid  by  mistake  against  the  amount 
reported  due  to  B.  on  foot  of  the  charge  of 
£5000.  Held,  that  A.  had  no  right  to  such 
set-off  In  that  suit,  the  charge  of  £5000  being 
A  charge  upon  the  lands,  and  A.  not  being 
personally  liable  thereto ;  and  that,  the  set-off 


claim  being  onlv  in  the  nature  of  a  simple 
contract  demand,  he  should  proceed  at  law  to 
recover  it. 

'Also  that  the  recital  in  the  Master's  order 
to  the  effect  that  the  respondent  was  not  en- 
titled to  recover  back  the  £428.  18s.  Od.  should 
be  omitted  from  that  order ;  the  Master  being 
without  authority  to  make  such  a  declaration 
in  that  suit. — Fitzgerald  v.  F.,  1  I.  Jur.  N.  8* 
89.    (R.) 

SETTING  ASIDE. 

—  Agreement,     See  Agreement,  X. 

—  Annuity,     See  Annuity,  II. 

—  Sale  by  Court,    See  Practice,  Sales  Judi- 

cial. 

SETTING  DOWN. 

—  Cause,    See  Practice,  XLV. 

—  Detnurrer,    See  Practice,  Demurrer. 

—  Exceptions  to  Report,    See  Practice,  Mas- 

ter, Reference  to,  &c. 

—  Bankruptcy   Petition,      See    Banilruptct, 

XVII. 

—  Plea,    See  Practice,  Plea. 


SETTING   UP  LEGAL   DEFENCES    OR 
•      BARS :  INJUNCTION  AGAINST. 

—  See  Practice,  Injunction. 

SETTING  OUT  TITHES. 

—  See  Tithes,  IV. 

SETTLED  ACCOUNT. 

—  See  Account,  n. 


SETTLEMENT  AND  SIGNATURE  OF 
MASTER'S  REPORT. 

—  See  Practice,  Master,  Reference  to,  &c. 


SETTLEMENT. 

—  Of  Poor,    See  Statute,  Construction  of, 

IL 

—  Ajler  Marriage,    See  Settlement  on  Mar- 

riage, II. 


SETTLEMENT  ON  MARRIAGE. 

—  Proof  for  in  Bankruptcy,     See  Bankruptct, 

xia. 

—  Its  Effect  on  Wife's  Chose  in  Action,     See 

Husband  and  Wife,  III. 

See  Agreement,   VU. —  Deeds,  VI — Mar- 
riage, V. 

I.  Construction  of. 

1.  What  Estate  passes  bv. 

2,  What  Interest  created  by, 
8.  Who  take  under. 

4.  What  passes  under,  or  is  comprised 

in  it. 

5.  Generally. 

148 


1182 


[SETTLEMENT  ON  MARRIAGE.] 


n.  Validity  of. 

1.  Whether  void,  as  being  FrauduUnt^ 

Voluntary^  or  otherwise, 

2.  Settlement , after  Marriage  in  re- 

spect of  Wije^s  Equitable  Pro- 
perty claimed  by  her  Husband. 

3.  Post-nuptial     Settlement,      when 

Voluntary :  when  for  good  or 
Valuable  Consideration. 

4.  Constituted  by  Letter. 

5.  Made   in  pursuance  of  Articles: 

Variance  between  them  cmd  the 
Settlement, 

III.  Of  Fcttre  Propebtt. 

IV.  Effect  of  IIusBAKb's  Bankruttcy  or 

Insolvency. 
V.  Where  an  Infant  is  a  Party  to. 
VI.  Agreements,  &r.,  at  Variance  with, 
OR   Fratdflent  as  being  against 
THE  Settlement. 

VII.    SaTLH FACTION  AND  PERFORMANCE  OF. 

VIII.  Carrying  into  Execution  or  by  the 
Court. 

1.  In  pursuance  of  Articles  or  Cove- 

nant, and  generally. 

2.  In  pursuance    of  Trusts  for  that 

puipose. 

3.  In  the  ctise  of  Wards  of  Court. 

IX.  Reforming  and  Rectifying  Mistakes 

IN. 

X.  When  a  Settlement  is  presumed  to 

HAVE  BEEN    MADE. 

XI.  Respecting  Children's  Portions  or 
Maintenance. 
[See  Satisfaction  and  Maintenance.] 

1.  In  general :  when  Vested, 

2.  How  and  when  Raiseable. 

XII.  Wife's   Rights  and  Powers   under 
Settlement  :    uow    they   may    be 

LOST   OR  waived. 

Xni.  In  Bar  of  Dower,  Thirds,  &c. 


I.  Construction  of  Settlement. 

1.  What  Estate  passes  bu. 

2.  What  Interest  created  by. 

3.  Who  take  under. 

4.  What   passes   under,   or   is  com- 

prised in  it. 

5.  Generally, 


I.  1.  Construction    of  Settlement:    what  Estate 

passes  by. 

1.  By  post-nuptial  articles  of  1760,  J.  co- 
venanted, in  pursuance  of  ante-nuptial  articles, 
and  for  other  valuable  considerations,  to  settle 
his  estate  to  his  own  use  for  life ;  remainder 
to  trustees  to  preserve,  &c. ;  and  at  J.*s  death 
(subject  to  a  jointure)  to  the  nse  of  U.,  his 
son,  and  his  assigns,  for  life ;  and,  after  his 
death,  to  the  **  heirs  male  of  his  body :"  in 
default  of  such  issue,  "  to  T.,  a  second  son, 
and  his  assigns,  for  life  ;'*  and,  after  his  de- 
cease, to  his  issue  male :  remainder  to  the 
third,  fourth,  and  other  sons,  and  the  heirs 
male  of  their  respective  bodies :  remainders 
over.  Power  to  J.,  H.,  T.,  or  any  of  J.'s  issue 
male,  who  should  become  seized  under  the 


limitations,  to  make  leases  for  three  lives,  or 
thirty-one  years.  Power  to  H^  &c.,  when 
seized,  to  jointure  to  an  amount  not  exceeding 
X150  per  annum.  Held,  that  H.  took  only  a 
life  estate. — Breraum  v.  Fitzmaurice,  2  L  £.  B. 
113.    (E.E.) 

2.  By  post-nuptial  settlement  premises  were 
conveyed  to  trustees  to  the  nse  of  A.  for  life ; 
remainder  to  trustees  to  preserve,  &<!. ;  re- 
mainder to  the  use  of  B.  (A.'s  eldest  son\  and 
his  heirs ;  and  for  default  thereof,  to  the  nse 
of  the  second,  third,  &C.,  and  all  and  every 
the  other  sons  of  A.,  severally,  in  tail  male, 
&c.  B.  died  without  issue.  Held,  that  B., 
having  been  only  a  tenant  in  tail,  nnder  the 
limitations,  on  his  decease  without  issue  male, 
C.  the  second  son,  was  entitled  but  to  an 
estate  in  tail  male,  and  did  not  take  as  B.*8 
heir-at-law. 

In  a  deed,  the  extensive  and  ordinary  signi- 
fication of  the  word  *'  heirs"  will  be  limited 
when  the  intention  of  the  parties  to  the  deed 
is  quite  apparent. 

By  post-nuptial  settlement  premises  were 
conveyed  to  trustees  to  the  use  of  A.,  the  hus- 
band, for  life:  remainder  to  trustees  to  pre- 
serve, &c. ;  remainder  to  the  use  of  B.  CA.*8 
eldest  son),  and  his  heirs;  and,  for  default 
thereof,  to  the  use  of  C,  the  second  son,  and 
all  and  every  the  other  sons  successively  in 
tail  male;  remainder  to  the  nse  of  the  daugh- 
ters, share  and  share  alike,  as  tenants  in 
common  in  tail  male ;  remainders  over.  B. 
died  without  issue.  Held,  that  B.  having  been 
only  tenant  in  tail  under  the  limitations  in  the 
settlement  on  his  decease  without  issue  male, 
C,  the  second  son,  was  only  entitled  to  an  estate 
in  tail  male,  and  did  not  take  as  B.'s  heir-at- 
law.— IVa//  V.  Wright,  1  Dr.  &  Wal.  1.  (C.) 

3.  A.  was  seised  for  life  of  lands,  and  B.  in 
remainder  in  fee-simple  therein.  By  articles 
executed  in  1771,  before  the  marriage  of  B. 
with  L.,  to  which  A.  was  a  party,  it  was  agreed 
that  A.  and  B.  should,  w  ithin  six  months  after 
the  marriage,  settle  and  assure  the  lands,  so 
as  to  secure  a  jointure  for  L.,  "and  so  that 
immediately  after  the  death  of  B,  (subject  to 
the  provisions  made  for  jointure),  the  lands 
should  go  to  and  be  vested  in  the  issue  of  B.  by 
L.;  and  that  such  issue  should  also  be  entitled 
to  a  further  sum  of  £1000,  to  be  charged  upon 
all  the  estate,  real  and  personal,  of  B.,  but  in 
such  shares  and  proportions  as  B.,  by  deed  or 
will  attested  by  three  witnesses,  should  direct 
or  appoint ;  and,  failing  such  appointment,  in 
equal  shares."  Held,  that  the  word  "issue** 
meant  children,  and  that  the  articles  were  to 
be  carried  into  execution  by  giving  all  the 
children  estates  in  common  in  fee. 

But  when  the  articles  are  very  ambiguons, 
and  there  has  been  a  great  lapse  of  time,  the 
Court  will  be  slow  to  put  a  construction  upon 
them,  which  would  affect  the  rights  of  a  pur- 
chasefj  which  it  would  have  adopted  without 
hesitation  as  between  the  parties  themselves. — 
Thompson  v.  Simpson,  I  Dr.  &  War.  459,  491. 
(C.) 

4.  By  post-nuptial  articles,  J.,  having  then 
two  living  sons,  H.  &  T.,  and  one  daughter. 
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M.,  coTenanted  with  trustees  to  settle  specified 
fee-simple  lands  as  counsel  should  direct,  to 
his  own  use  for  life :  remaiuder  to  trustees  to 
preserve,  &c. :  remainder  to  the  use  of  II.,  and 
to  permit  him  to  take  the  rents,  &c.,  for  life  : 
remainder  to  the  heir  male  of  the  body  of  H., 
and  to  permit  him  to  take,  &c^  for  life :  like 
remainder  to  T. ;  remainder  to  T.'s  issue 
male :  remainders  to  J.*s  unborn  sons  in  tail 
male  in  strict  settlement :  remainders  over. 
Held^  that  H.  took  only  a  life  estate. 

StmbU — That  a  limitation  to  trustees  to 
preserve,  &c.,  not  confined  to  the  life  of  a 
tenant  for  life,  will  not  be  cut  down  to  that 
life,  if  there  are  contingent  remainders  which 
mav  require  protection  during  a  longer  period. 
—/toch/ort  V.  Fitzmaurice,  4  I.  E.  K.  375  ;  2  Dr. 
&  War.  1 ;  1  Con.  &  L.  158.  (C.) 

1.  By  marriage  settlement,  lands  were  set- 
tled upon  the  husband  for  life,  remainder  to 
the  issue  of  the  marriage  in  such  shares  as  the 
husband  should  by  will  appoint ;  in  default  of 
appointment,  to  the  issue,  share  and  share 
alike.  Held,  that  the  children  of  the  mar- 
riage, as  they  respectively  came  i«  esse,  took 
immediate  vested  interests  in  the  lands,  liable 
to  be  divested  by  the  husband's  exercise  of 
the  power  of  appointment. — Heron  v.  Stohes, 
1  Con.  &  L.  270 ;  2  Dr.  &  War.  SU ;  4  I.  E.  U. 
284.  (C.) 

2.  An  intended  wife  being  seised  of  a 
remainder  in  fee,  which  would  vest  in  her 
immediately  on  her  father's  death,  if  he  died 
without  having  had  other  issue,  it  was  settled 
on  the  intended  husband  for  life,  on  her  death, 
"  if  she  ever  became  entitled  thereto,  but  not 
otherwise."  Held,  that  the  husband's  life  es- 
tate vested  in  him,  although  the  wife  pre- 
deceased her  father. —  Wallace  v.  W.,  2  Dr.  & 
War.  452 ;  1  Con.  &  L.  491.  (C.)     - 

3.  By  settlement  of  the  3rd  July  1801,  free- 
hold lands  were  settled  by  T.  on  his  eldest 
son,  G.,  and  his  issue,  in  strict  settlement, 
with  an  ultimate  remainder  to  II.,  second  son 
of  the  settlor,  in  fee.  By  the  same  settle- 
ment other  lands,  partly  freehold  and  partly 
chattel,  were  settled  on  T.  for  life,  and  from 
and  after  the  decease  of  T.,  to  **  the  several 
uses,  intents,  and  purposes,  as  are  hereinbe- 
fore declared,"  respecting  the  first  set  of 
lands,  and  subject  to  which  those  lands  were 
in  the  previous  part  limited  to  the  use  of  G., 
"  to  and  for  the  use  and  benefit  of  the  said 
H.,  subject  to  the  provisions  hereinbefore 
made  for  the  issue  of  the  marriage."  Held, 
that  the  second  set  of  lands  were  limited  to 
the  same  uses  as  the  first,  and  that  H.  took 
an  estate  in  fee  in  the  lands. — Garde  v.  G.,  3 
Dr.  &  War.  435 ;  2  Con.  &  L.  175.    (C.) 

4.  By  settlement,  lands  were  limited  to  the 
use  of  the  settlor,  for  life ;  remainder,  subject 
to  a  term,  to  the  use  of  his  three  daughters, 
for  their  lives,  as  tenants  in  common  ;  remain- 
der to  trustees,  during  the  life  of  each 
daughter,  to  preserve  contingent  remainders  ; 
remainder,  as  to  the  share  of  each  daughter 
at  her  death,  to  her  first  and  only  sons  suc- 


cessively in  tail  male ;  remainder,  in  case  of 
the  death  of  any  one  or  more  of  the  daugh- 
ters without  issue  male,  to  the  survivor  or 
survivors  during  her  and  their  respective  life 
and  lives ;  remainder,  in  like  manner  as  the 
original  share,  to  the  first  and  other  sons  of 
such  surviving  daughter  or  daughters  in  tail 
male;  remainder,  in  case  all  the  daughters 
should  die  without  issue  male,  as  to  the  share 
of  each,  to  her  daughters  as  tenants  in  com- 
mon in  tail ;  and  if  one  or  two  of  the  daugh- 
ters should  die  without  issue,  then  the  share 
or  shares  of  such  daughter  or  daughters 
should  go  to  the  daughters  of  the  survivor  or 
survivors,  as  tenants  in  common  in  tail  ge- 
neral. Held,  that  the  limitation  in  case  of 
the  failure  of  issue  generally  of  any  of  the 
daughters,  to  the  daughters  of  the  survivor  or 
survivors,  was  a  good  contingent  remainder. 

That  the  words  **  survivor  or  survivors " 
were  to  be  construed  as  if  they  were  "  other 
or  others,"  and  that  the  limitation  to  the 
daughters  of  the  settlor's  daughters  was  not 
defeated  by  the  death  of  one  of  them  in  the 
life  of  another  who  afterwards  died  without 
issue. 

The  objection  of  remoteness  does  not  apply 
to  a  contingent  remainder. —  Cole  v.  Seweli,  6 
I.  E.  R.  60  ;  4  Dr.  &  War.  1 ;  2  Con.  &  L.  344. 
CC.) 

5.  By  deed  of  family  settlement  in  1794, 
lands  in  D.  were  settled  upon  A.  for  life ; 
remainder  to  B.  for  life  ;  remainder  to  C.  for 
life ;  remainder  to  his  first  and  other  sons  in 
tail.     E.  was  C.'s  eldest  son. 

By  deed  of  family  settlement  in  1818,  lands 
in  Li.,  including  a  terminable  lease,  were 
conveyed  to  trustees  for  1000  years,  subject 
thereto  as  to  the  freeholds  for  A.  for  life; 
remainder  to  C.  for  life ;  remainder  to  E.  for 
life ;  remainder  to  his  first  and  other  sons  in 
tail.  The  chattels  were  to  be  held  on  analo- 
gous trusts.  The  trusts  of  the  term  were — 
first,  to  pay  scheduled  debts ;  and,  subject 
thereto,  until  the  expiration  of  the  lease  of 
S.,  or  the  end  of  99  years  from  the  date  of  the 
deed,  if  seven  persons  therein  named  should 
sO  long  live,  whichever  should  first  happen, 
to  raise  a  sum  of  jC3o00  per  annum,  and  accu- 
mulate it  by  way  of  compound  interest,  and 
at  the  end  of  the  trust  for  accumulation,  to 
invest  the  proceeds  in  lands,  to  be  settled  to 
the  like  uses  as  the  freeholds.  The  deed  pro- 
vided that  if  the  lease  of  S.  expired  before 
the  end  of  the  99  years,  one  moiety  of  the 
accumulations  should  accumulate  till  the  end 
of  the  99  years  ;  and  that  if,  at  the  expiration 
of  the  lease  of  S.,  or  at  any  time  thereafter 
and  before  the  end  of  the  99  years,  the  person 
who,  for  the  time  being,  should  be  entitled  to 
the  lands  in  L.,  should  be  also,  under  the 
limitations  of  the  deed  of  1794,  entitled  to  the 
lands  in  D.,  the  trustees  immediately  there- 
upon should  raise  £2000  per  an.,  and  accuma- 
late  that,  and  the  whole  produce  of  the 
accumulations  till  the  end  of  the  99  years. 
The  deed  further  empowered  A.,  B.,  and  C.  to 
revoke  all  the  uses  and  trusts  therein,  except 
those  of  the  1000  years*  term,  and  the  trusts  for 
paying  debts;  and  to  limit  new  uses  and  trusts. 
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By  deed  of  1S19,  executed  on  the  marriage  of 
C.  with  v.,  the  uses  of  the  deed  of  1818  were 
Taried,  by  introducing  prior  to  the  limitations 
of  the  deed  of  1818,  except  the  trusts  of  the 
lOOOy ears*  term,  and  the  trust  for  paying  debts, 
a  term  of  1200  years  to  raljse  £20,000  for  a  spe- 
cified purpose ;  a  trust  to  raise  a  jointure  of 
£1000  per  annum  for  V. ;  and  a  term  to  raise 
portions  for  younger  children.  A.died;  B.  died 
without  issue  ;  C.  and  £.  joined  in  suffering  a 
recovery  of  1).  Eventually  this  property  was, 
by  deed  of  1846,  to  which  C.  and  E.  were 
parties,  limited  to  raise  debts  incurred  by 
them;  subject  thereto  to  provide  an  annuity 
of  £3000  per  annum  for  E. ;  subject  thereto 
for  C.  for  life ;  remainder  to  E.  for  life ;  re- 
mainder to  his  first  and  other  sons  in  tail ; 
remainders  over.  The  S.  lease  expired  in  the 
year  1853,  in  the  life  of  C.  and  E.  Held,  that 
the  jointure  and  portions  provided  by  the 
deed  of  1819  were  charges  upon  the  accumu- 
lations provided  by  the  deed  of  1818. 

That  notwithstanding  the  re-settlement  of 
D.,  by  the  deed  of  1840,  C.  was,  at  the  time 
of  the  expiry  of  the  S.  lease,  seized  of  D., 
by  virtue  of  the  deed  of  1794,  and  that  the 
trust  for  raising  £2000,  and  for  accumulating 
the  produce  of  the  accumulations,  took  effect. 
^Londonderry  v.  L^  4  I.  C.  R  861.     (C.) 

1.  Under  a  deed  executed  while  he  was 
unmarried,  A.  had  an  estate  for  life  in  lands, 
and  a  power  to  charge  them  with  any  sum, 
not  exceeding  the  yearly  sum  of  £600,  as  a 
jointure  for  his  wife.  He  married  twice ; 
and  by  will  devised  the  lands  to  his  second 
wife  for  life,  subject  to  a  rentcharge  of  £300, 
to  be  paid  to  his  onlv  daughter  by  his  first 
marriage,  who  was  entitled  to  the  lands  under 
the  deed.  If  his  daughter  died  without  law- 
ful issue,  he  devised  the  entire  rents  of  the 
lands  to  his  wife  for  life  ;  and,  if  his  daughter 
survived  his  wife,  he  devised  the  entire  lands 
to  her  for  life,  and  then  to  her  heirs  for  ever. 
Heldy  that  the  power  authorised  an  appoint- 
ment in  favour  of  the  second  wife. 

That  the  will  was  in  equity  a  valid  appoint- 
ment in  her  favour  of  such  annual  sum,  not 
exceeding  £600  a-year,  al  the  net  rental  of 
the  lands  would  amount  to  over  £300  a-year. 
—Barron  v.  Constabile,  7  I.  C.  E.  467 ;  3  I. 
Jur.  N.  S.  312.    (R.) 

2.  Marriage  articles  recited  that  the  father 
of  the  lady,  who  had  attained  age,  had  agreed 
to  give  her  a  portion,  and  that  the  gentleman, 
B.,  had  agreed  to  settle  properties  to  secure  a 
jointure;  and,  for  that  purpose,  to  convey 
them,  if  their  sale  to  him  was  confirmed,  or 
otherwise  to  assign  their  purchase-money, 
then  lodged  in  Court,  to  trustees,  to  secure 
the  jointure  for  her ;  that  B.  had  purchased 
the  lands  under  a  decree,  and  had  lodged  the 
purchase*money ;  and  that  title  was  in  process 
of  being  made  out.  B.  covenanted  with  the 
trustees,  in  consideration  of  the  marriage  and 
marriage  portion,  that  he  and  his  heirs  would 
convey  the  lands  (when  the  title  thereto  should 
be  perfected,  and  they  had  been  conveyed  to 
him  and  his  heirs),  to  the  trustees,  to  hold  to 
hit  ose  for  life,  and  after  his  decease  to  the 


nie  that  the  wife  should,  daring  her  life,  receire 
a  jointure ;  and,  subject  to  snch  jointure,  and 
to  a  term  to  secure  its  payment,  to  the  use  of 
B.  and  his  heirs ;  and  if  the  sale  should  not  be 
completed,  and  if  the  sum  lodged  in  Court 
should  become  payable  to  him,  tt  wa«  cove- 
nanted that  it  should  be  received  aad  taken 
by  the  trustees  upon  tmst  to  invest  it  in  the 
funds  or  in  lands,  in  trust  as  to  the  interest 
or  rents,  for  B.  for  life,  and  after  his  deeease 
to  secure  a  jointure  for  the  wife,  and  subject 
to  such  jointure  for  B.  and  his  executors  ;  B. 
covenanted  with  the  trustees  that,  if  the  lands 
or  the  purchase-money  should  not,  by  the 
interest  thereof,  produce  the  amount  of  the 
jointure,  all  his  other  property,  and  all  ^he 
property  thereafter  to  oe  acquired  by  him, 
should  be  charged  with  payment  of  the  defi- 
ciency. Held,  that  the  articles  barred  the 
wife  of  her  dower.  —  In  r9  Dwtfers^  18  L  C.  B. 
431.    (K.) 

8.  E.,  wife  of  T.,  being  seized  of  fee-simple 
lands,  E.  and  T.  conveyed  them,  by  fine  and 
deed  leading  its  uses  to  a  trustee  and  his  heirs, 
to  the  use  of  E.  and  T.,  and  the  survivor,  for 
life ;  remainder  to  enable  E.,  by  will,  to  de- 
vise the  lands  among  the  issue  of  £.  and  T. 
in  such  shares  as  she  should  appoint,  "  it  being 
however  expressly  declared  that  E.  is  to  have 
power  thereby  only  to  devise  such  shares  and 
proportions  in  strict  settlement  upon  such 
child  or  children,  and  their  lawful  issue* 
whether  male  or  female;  but  that  if  such 
child  should  die  without  having  lawful  issue, 
who  should  attain  the  age  of  twenty-one 
years,  or  be  married,  that  then  and  in  such 
case,  the  said  lands  should  be  devised  go  to 
and  among  the  surviving  children  and  their 
issue,  who  should  attain  the  age  of  twenty- 
one  years,  in  such  shares  and  proportions 
as  E.  should  by  will  appoint;**  in  default  of 
appointment,  to  the  children,  and  such  of  their 
lawful  issue  as  should  attain  the  age  of  twenty- 
one  years,  or  be  married,  share  and  share 
alike. 

The  deed  further  provided,  that  if  E.  made 
no  will,  T.  might,  by  will,  "  give  devise,  and 
bequeath  the  said  town  and  lands  to  and 
among  their  Usue,  in  the  manner  aforesaid,  in 
such  shares  and  proportions  as  he  should 
thereby  direct,  limit,  and  appoint  ;**  in  default 
of  appointment,  to  go  equally  among  the 
children,  and  their  lawful  issue,  lor  ever.  Heldt 
that  T.,  could  not  appoint  estates  greater  than 
life  estates  to  his  children.  T.  had  power  to 
appoint  life  estates  to  his  children  m  us€  at 
the  date  of  the  deed,  with  remainders  to  their 
issue  in  strict  settlement. — BtU  v.  B^  13  I.  C 
K.  617.    (CA.) 

4.  A  marriage  settlement  contained  a  limi- 
tation of  the  husband's  estate  to  the  daughters 
of  the  husband,  as  tenants  in  common  in  fee- 
simple.  Held,  that  such  limitation,  so  far  as 
it  extended  to  the  daughters  of  a  future  mar- 
riage, did  not  come  within  the  doctrine  of 
Clayton  v.  Lord  Wilton^  3  Madd.  302,  because  its 
avoidance,  as  to  such  daughters,  could  not 
prejudice  its  validity,  so  far  as  it  affected 
the  daughters  of  the  marriage ;  and  that,  as 
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regards  the  former  class,  it  could  not,  in  the 
absence  of  special  reasons,  be  deemed  to  have 
been  stipulated  for  by  the  husband,  whose  es- 
tate was  being  settled,  nor  by  the  wife.  Held, 
therefore,  that,  as  to  those  daughters,  it  was 
Toluntary;  and  would  be  void  as  against  a 
purchaser  for  value.  —  In  re  CulUtCa  Entate,  14 
I.  C.  B.  606 ;  9  I.  Jur.  N.  S.  117.    (L.E.C.) 


I.  2.  What  Interest  is  created  hy  Settlement, 

1.  By  marriage  articles  £6000  were  vested 
in  trust  after  the  death  of  T.,  the  husband, 
and  of  the  wife,  for  the  child  or  children  of 
the  marriage  (other  than  an  only  son  or  a  son 
for  whom  another  provision  was  made),  in 
such  shares,  &c.,  and  subject  to  such  restric- 
tions and  provisoes  in  respect  of  such  of 
them  as  should  be  females  to  prevent  their 
marrying  without  consent,  as  T.  should  ap- 
point, and  in  default  of  appointment  to  such 
child  or  children  equally ;  the  share  of  a  son 
to  be  paid  at  twenty-one,  and  of  a  daughter  at 
twenty-one  or  marriage ;  in  default  of  issue, 
save  an  only  son,  in  trust  for  him ;  in  default 
of  issue  of  the  marriage,  in  trust  for  the  exe- 
cutors or  administrators  of  T.  T.  died  without 
making  any  appointment.  Heid,  that  the 
younger  children  took  vested  interests;  and 
that  the  share  of  a  daughter  who  died  under 
twenty  and  unmarried,  was  transmitted  to  her 
personal  representative,  and  did  not  go  to  her 
surviving  sister.  —  Hynes  v.  Redington^  7  I.  E. 
B.  405 ;  1  Jon.  &  L.  689.    (C.) 

2.  A  father,  tenant  for  life,  with  power  to 
charge  XoOO  for  younger  children  ;  and  his  son, 
tenant  in  tail ;  re-settled  the  estate,  to  the  use 
that  the  son  should  receive  a  rentcharge  of 
£100  for  their  lives  and  that  of  the  survivor, 
with  powers  of  distress  and  entry  for  non- 
payment; then  to  the  use  of  the  father  fur 
life,  with  power  to  charge  an  additional  £1000 
for  younger  children  ;  then  to  the  son  in  tail. 
Eeld^  that  although  if  it  was  the  intent  to 
give  the  annuity  priority  over  the  £1000, 
equity  would  not  allow  a  legal  merger  to 
destroy  it ;  yet,  on  the  true  construction,  it 
was  not  intended  that  it  should  exist  after  the 
father's  death,  though  granted  for  the  son's 
life  ;  and  that  the  general  rule,  giving  priority 
in  family  settlements  to  charges  for  younger 
children  should  prevail.  —  AlUU  v.  1/.,  9  I.  E. 
B.  299 ;  3  Jon.  &  L.  242.    (C.) 

8.  By  ante-nuptial  settlement,  moneys,  the 
property  of  the  wife,  were  settled  in  trust  to 
pay  the*  interest  to  her  during  life  ;  and  in  the 
event  of  her  death  in  the  life  of  her  husband, 
then,  as  to  the  principal,  in  trust  as  she  should 
appoint ;  in  the  event  of  her  dying  without 
appointing  and  without  issue  surviving  her, 
then  "  in  trust  for  the  persons  legally  entitled 
thereto  as  the  next-of-kin  to  the  wife,"  free 
from  the  control  or  debts  of  the  husband.  The 
wife  died  in  the  life  of  the  husband,  without 
leaving  any  issue  surviving.  She  was  survived 
bv  a  brother,  a  sister,  and  a  niece  (the  only 
cnlld  of  a  deceased  brother).  Held,  that  the 
niece  was  entitled  to  one-third  part  of  the 
moneys. — Kidd  v.  Frasier,  1  I.  C.  B.  618 ;  8  I. 
Jur.  865.    (C.) 


4.  Moneys,  the  property  of  the  wife,  secured 
by  judgments,  were,  by  an  ante-nnptial  set- 
tlement assigned  upon  trust  for  her  during 
life,  and,  if  there  was  issue  of  the  marriage, 
upon  trusts  for  their  benefit ;  and  if  no  such 
issue,  upon  trust  to  permit  the  wife  to  dispose 
of  the  moneys  to  such  persons  as  she,  whether 
sole  or  married,  or  by  any  deed  or  writing, 
with  or  without  power  of  revocation,  to  be 
by  her  sealed  and  delivered  in  the  presence 
of,  or  attested  by  two  or  more  witnesses,  should 
appoint ;  or,  in  default  of  such  appointment, 
gift,  or  devise,  to  her  next-of-kin  under  the 
Statute  of  Distributions. 

There  was  not  any  issue  of  the  marriage. 
The  surviving  trustee  received  a  portion  of 
the  moneys  secured  by  the  iudgments,  and 
paid  a  part  thereof  to  the  husband  during  his 
lifetime,  and  the  remaining  part  to  the  wife 
after  his  death.  No  appointment  by  deed  or 
writing  was  ever  executed  by  the  wife.  Held, 
that  the  wife  took  only  a  life  estate  with  a 
general  power  of  appointment ;  and  that,  as 
she  never  had  exercised  that  power  with  the 
solemnities  specified  in  the  settlement,  the 
payments  to  her  and  to  her  husband  were 
invalid ;  and  that  the  trustee  was  bound  to 
replace  the  fund  for  the  benefit  of  the  next-of- 
kin  of  the  wife. — Reid  v.  Thompson^  2  I.  C.  B. 
26.    (C.) 

5.  Lands  were  conveyed,  by  marriage  set- 
tlement, to  trustees,  to  the  use  of  A.  for  life, 
remainder  to  trustees  for  100  years,  remainder 
to  B.  (the  husband)  for  life,  remainder  to 
trustees  for  800  vears,  and  subject  to  such 
term  to  the  use  oi  the  first  and  other  sons  of 
B.  in  tail  male ;  in  default  of  such  issue,  to 
the  use  of  the  daughter  and  daughters  of  B. 
in  tail,  remainder  to  the  first  and  other  sons 
of  C.  (the  wife),  by  any  aftertaken  husband ; 
remainder  to  the  use  of  A.,  with  power  (which 
he  exercised)  to  dispose  thereof  by  will  or 
otherwise,  at  any  time  during  his  life.  The 
trusts  of  the  term  for  800  years  were,  that  if 
there  should  be  one  or  more  child  or  children 
of  B.  and  C,  other  than  an  eldest  or  only  son, 
the  trustees  should,  in  the  life  of  B.,  with  his 
consent,  or  else  not  until  after  his  decease, 
by  demise,  &c.,  of  the  term,  raise  such  sum 
and  sums  for  the  portion  or  portions  of  all 
and  every  such  child  or  children  (not  being 
an  eldest  son\  not  exceeding  in  the  whole 
£1000,  as  B.  snould  by  deed  or  will  appoint,  to 
be  divided  amongst  them  as  B.  should  ap- 
point; in  default  of  appointment  equally; 
the  portion  or  portions  to  be  paid  to  sons  at 
twenty-one,  and  to  daughters  at  twenty-one  or 
days  of  marriage,  which  should  first  happen, 
with  interest  in  the  meantime  from  the  death 
of  B.,  if  such  respective  times  of  paymcAt 
should  happen  after  his  death ;  but  if  in  his 
lifetime,  within  three  months  after  his  death, 
but  not  sooner,  unless  with  the  consent  of  B. 
There  was  issue  a  son,  who  died  in  his  infancy, 
and  a  daughter,  who  married,  and  died  in  B.'s 
lifetime,  under  the  age  of  twenty-one  years. 
On  her  marriage,  articles  were  executed  by 
her  and  her  husband,  agreeing  to  settle  the 
estate,  and  not  noticing  any  claim  to  the 
portion.  Heldy  that  the  portion  was  not  Tested 
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in  the  daughter  at  her  death,  and  did  not  pass 
to  her  husband  as  her  representative. 

That  the  articles  might  be  read  in  evidence 
in  this  Court,  though  they  had  not  been  men^ 
tioned  in  the  schedule  of  evidence  used  before 
the  Master,  nor  given  in  evidence  at  the  Rolls. 
— Simpson  v.  Frew,  5  I.  C.  K.  17 ;  1  I.  Jur.  N. 
S.  222.     (C.) 

1.  Money  was  settled  upon  trust  to  pay  the 
principal  among  the  issue  uf  the  marriage,  with 
power  of  appointment  in  the  parents  ;  and,  in 
default  of  appointment  to  pay  these  moneys, 
**  amongst  tbe  said  issue  in  equal  shares  and 
proportions,  upon  their  respectively  attaining 
age  or  marriage  (if  daughters).**  The  lan- 
guage being  ambiguous — Held,  that  the  whole 
object  of  the  settlement  being  to  provide  for 
the  children  of  the  marriage,  the  Court,  in 
order  to  effectuate  that  object  ought  not  to 
give  them  vested  interests  in  their  portions. — 
IticharcUon  v.  Goodman^  3  I.  Jur.  317.     (C.) 

2.  A  wife's  lands  were  conveyed  by  settle- 
ment for  999  years,  on  trust,  during  so  many 
years  of  the  term  as  she  should  live,  to  pay 
the  rents  to  her  or  her  appointees,  and,  sub- 
ject to  a  prior  charge  of  i  10,000  to  pay  her 
husband  M.,  during  tbe  residue  of  the  term, 
for  so  many  years  as  he  should  live  after  her 
death,  an  annuity  of  £1000,  and  to  pay  the  re- 
sidue as  she  by  deed  or  will  should  appoint ; 
as  to  the  residue  of  the  term,  after  the  death 
of  her  and  M.,  on  trust,  if  there  should  be 
younger  children  of  the  marriage,  that  the 
trustees  should,  by  sale  or  mortgage  of  the 
residue  of  the  term,  and  by  the  rents  and  pro- 
fits in  the  meantime,  raise  £16,000  for  their 
portions,  payable  with  interest,  as  she  should 
appoint;  in  default  of  the  appointment,  to 
sons  at  twenty-one,  and  to  daughters,  at 
twenty-one  or  marriage ;  and  should,  out 
of  the  rents  in  the  meantime,  and  until  the 
portions  became  payable,  raise  for  mainte- 
nance such  sums  as  she  should  appoint,  not 
exceeding  interest  at  £b  per  cent,  on  the  re- 
spective portions ;  if  no  appointment,  sums 
not  exceeding  such  interest.  She  appointed 
the  surplus  rents,  after  the  £10,000  charge  and 
£1000  annuity,  and  some  legacies,  to  her  eldest 
son,  and  died,  leaving  M. ;  her  son,  and  one 
daughter,  surviving.  The  daughter  married 
L.  On  bill  tiled  by  her  and  L.,  it  was  decided 
[12  I.  E.  R.  298.  CC.)]  that  L.  and  his  wife 
were  not  entitled  to  have  principal  or  interest 
on  the  portion  raised  during  the  lifetime  of  M. 
After  the  death  of  M.,  L.  and  wife  instituted 
a  suit  to  raise  the  portions,  with  interest  from 
the  date  of  the  marriage  of  L.  and  wife,  when 
the  portion  vested  absolutely.  He/d^  that 
they  were  entitled  to  interest  from  the  period 
when  the  portion  vested  absolutely. — Lloyd  v. 
Massy,  10  I.  C.  R.  240 ;  6  I.  Jur.  N.  S.  119. 
(C.A.) 

I.  3.   Who  take  under  Settlement. 

3.  Money,  the  property  of  the  intended  hus- 
band, was  vested  in  trustees,  in  trust,  during 
the  joint  lives  of  husband  and  wife,  to  pay 
him  the  interest ;  after  his  death,  to  permit 
her  to  receive  it  for  life,  subject,  however,  to 


such  control  and  limitations  as  he  should  by 
will  appoint  amongst  their  issae,  living  or  likely 
to  come  forth  ;  in  default  of  such  issue ;  or  of 
such  will,  to  the  wife  for  life :  after  her  death, 
as  she  should  appoint  amongst  such  of  the 
issue  as  should  be  then  living ;  in  default  of 
appointment,  equally;  if  no  issue  was  living 
at  the  wife's  death,  over.  The  husband  and 
several  children  of  the  marriage,  survived  the 
wife.  Ueld,  that  the  husband  was  not  then 
entitled  to  that  trust  fund  for  his  own  benefit. 
—Smith  v.  Doolan,  2  Jon.  &  L.  747.    (C.) 

4.  The  execution  of  a  power  to  appoint  a 
jointure  and  portions  for  children  by  dtied, 
supported  in  equity  though  executed  by  wiU. 

By  marriage  articles  a  provision  was  made 
for  the  intended  wife  and  the  children.  A 
power  was  given  to  the  husband  to  s.ppoint  a 
jointure  for  any  wife  or  wives  he  might  marry, 
and  to  appoint  portions  for  younger  children. 
Ueldy  that  the  power  to  appoint  jointure  and 
portions  was  confined  to  the  children  of  a  se- 
cond or  subsequent  marriage. — Mills  v.  M^  8 
I.  E.  R.  192.    (C.) 

5.  By  settlement,  executed  in  1800,  on  his 
first  marriage,  A.  was  seized  of  an  estate 
for  life  in  lands ;  remainder  to  bis  first  and 
other  sons  in  t^l ;  with  power  to  charge  tbe 
lands  with  £2000  for  such  purposes  as  be 
should  think  fit,  and  with  £1000  for  his  child 
or  children  by  any  after-taken  wife.  He  also 
became  entitled,  by  subsequent  events  to  two 
sums  of  £500  and  £1000,  charged  on  the  lands 
by  the  same  deed.  There  was  no  issue  of  tbe 
first  marriage.  By  settlement,  executed  in 
1809,  on  his  second  marriage,  he  charged  the 
lands  with  £2000  and  £1000  under  tbe  powers, 
and  assigned  the  sums  of  £2000,  £500,  and 
£1000,  in  trust,  if  there  should  be  two  or 
more  younger  children  or  daughters,  to  be 
divided  amongst  them,  after  the  death  of 
their  father  and  mother,  as  he  should  by 
deed  or  will  appoint ;  in  default  of  appoint- 
ment, equally;  and  if  no  issue  of  the  mar- 
riage, or  issue  one  only  son,  or  one  or  more 
daughter  or  daughters,  or  one  or  more  younger 
children  who  should  die  before  the  time  of 
payment  of  the  portions,  then  as  to  the  £2000, 
£1000,  and  £500,  in  trust,  for  A.,  his  execu- 
tors, &c.  There  was  issue  of  the  second  mar- 
riage two  sons  and  a  daughter  (B.,  C,  and  D.). 
The  eldest  son,  B.,  joined  A.  in  suffering  a 
recovery  of  the  estate ;  and,  by  deed  of  1834, 
it  was  conveyed,  subject  to  a  term,  to  the  use 
of  A.  for  life  ;  remainder  to  the  use  of  B.  for 
life ;  remainder  to  the  first  and  other  sons  of 
B.  in  tail ;  remainder  to  C,  the  second  son, 
for  life  ;  remainder  to  the  first  and  other  sons 
of  C.  in  tail ;  remainder  over.  The  trusts  of 
the  term  were  to  raise,  by  sale  or  mortgage, 
£12,500,  to  be  disposed  of  as  A.  and  B.,  or 
the  survivor,  should  appoint.  It  was  raised. 
A.  appointed  £250  of  the  £500,  £1000,  and 
£2000,  to  D.,  and  the  residue  to  C.  After- 
wards, B.  died  without  issue,  whereupon  C. 
became  entitled,  subject  to  the  charge  of 
£12,500,  to  a  life  estate  in  part  of  the  lands ; 
the  remainder  having  been  sold  to  pay  in- 
cumbrances.  Htldj  that  the  appointment  oat 
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of  the  sams  of  the  £500,  £1000,  and  £2000, 
did  oot  become  void  by  C.  becoming  an  elder 
son  entitled  to  the  lands  under  the  deed  of 
1834. 

Spencer  t.  S.<,  8  Sim.  87,  and  Peacock  v.  Pares, 
2  Keen,  689,  observed  on. —  Tennison  v.  Moore^ 
13  I.  E.  R.  424.    (R.) 

1.  By  an  ante-nnptiat  settlement,  moneys, 
the  property  of  the  wife,  were  settled  in  trust, 
to  pay  the  interest  to  her  during  her  life ; 
and  in  the  event  of  her  death  in  the  life 
of  her  husband,  then,  as  to  the  principal,  in 
trust,  as  she  should  appoint ;  and  in  the  event 
of  her  dying  without  appointing,  and  without 
issue  surviving  her,  then  "  in  trust  for  the 
persons  legally  entitled  thereto  as  the  next- 
of-kin  of  the  wife,"  free  from  the  control  or 
debts  of  the  husband.  The  wife  died  in'the 
life  of  the  husband,  without  leaving  any  issue 
surviving.  She  was  survived  by  a  brother,  a 
sister,  and  a  niece  (the  only  child  of  a  deceased 
brother).  Held,  that  the  niece  was  entitled 
to  one-third  part, of  the  moneys, — Kidd  v. 
Frasier,  II.  C.  R  578 ;  3  I.  Jur.  365.     (C.) 

2.  A  fund  was,  by  marriage  settlement, 
vested  in  trust,  in  the  first  place,  to  pay  the 
interest  to  the  husband  for  life ;  after  his 
death,  to  the  wife,  if  she  survived  him,  for 
life  ;  after  the  death  of  both,  to  "  assign, 
transfer,  and  set  over  **  the  sura  amongst  the 
issue  of  the  marriage,  in  such  shares  and  at 
such  times  as  the  husband  should  by  will  or 
deed  appoint ;  in  default  of  appointment,  to 
"  assign,  transfer,  and  set  over  *'  that  sum 
amongst  the  issue  of  the  marriage,  share  and 
share  alike ;  but,  if  no  issue  of  the  marriage 
living  at  the  decease  of  the  sur\-ivor  of  the 
husband  and  wife,  then  ^'  to  assign,  transfer, 
and  set  over  **  to  the  husband,  his  executors, 
&c.  There  were  four  children  ;  three  died  in 
the  husband's  lifetime,  unmarried  and  without 
issue  ;  one  having  attained  twenty-one,  the 
others  under  age.  The  husband,  who  survived 
the  wife,  while  two  of  the  children  were  alive, 
appointed  by  deed  a  part  of  the  fund  to  a 
son,  who  alone  survived  him,  and  directed 
that  the  remainder  should  go  and  be  held 
in  all  respects  as  the  entire  fund  would  have 
gone  if  no  appointment  had  been  made 
thereof.  Hdd,  that  the  word  "  issue "  was 
not  confined  to  children,  but  meant  all  de- 
scendants. 

That  the  issue  toolt  vested  interests,  in 
equal  shares,  on  their  births,  subject  to  the 
amount  of  the  shares  being  varied  by  the 
husband's  appointment,  and  subject  to  his 
right  to  appoint  in  favour  of  surviving  issue, 
to  the  exclusion  of  the  representatives  of  the 
issue  who  had  died  before  the  appointment ; 
and  that  the  unappointed  part  of  the  fund 
was  divisible  equally  among  a  son,  who  sur- 
vived the  father,  and  the  representatives  of 
three  children,  who  died  in  the  life  of  the  fa- 
ther, whether  thev  had  attained  twenty-one  or 
not.— /n  re  Uowa'rd'a  Trusts,  7  I.  C.  R.  344.  (R.) 


I.  4.  What  passes  under,  or  is  comprised  in, 

3.  A  marriage  settlement  nrovided  that  a 
deficiency  in  a  jointure  shoula  be  charged  on 


X.  and  T.;  and  declared  that,  until  the  death 
of  A.  (tenant  for  life  of  Y.)  this  should  be 
borne  exclusively  out  of  X.,  and  no  part 
out  of  Y.;  but,  after  A.'s  death,  X.  should 
be  released  from  all  future  payments  of  it, 
and  it  should  be  borne  out  of  Y.,  and  not 
out  of  X.  It  appearing  from  the  entire  set- 
tlement that  the  intention  was,  to  secure  the 
jointure,  at  all  events,  the  deficiency  was  held 
charged  on  both  X.  and  Y.  at  the  same  time. 
This  declaration  was  confined  so  as  only  to 
affect  the  arrangement  between  the  two  es- 
tates themselves. — Suttiran  v.  S.,  7  I.  E.  R. 
453  ;  1  Jon.  &  L.  678.  (C.)— [5«5  8  I.  E.  R. 
685  ;  2  Jon.  &  L.  769.     (C.)] 

4.  A  tenant  in  tail  is  not  bound  to  keep 
down  interest  on  charges ;  nor  is  a  tenant 
for  life  bound  to  pay  interest  accrued  during 
the  life  of  a  former  tenant  for  life.  By  a 
marriage  settlement^  incumbered  lands,  of 
which  the  husband  was  tenant  in  tail,  and 
a  sum  of  stock,  were  vested  in  trustees,  and 
the  husband  was  made  tenant  for  life;  and 
an  arrear  of  interest  due  at  the  date  of  the 
settlement  was,  under  a  power  in  the  settle- 
ment, paid  off  with  a  portion  of  the  stock. — 
Held,  that  the  husband  was  not  bound  to 
replace  the  stock  so  applied.  —  Kennedy  v. 
Da/y,  7  I.  C.  R.  446.    (R.) 

5.  A.,  having  power,  by  deed  or  will,  to 
appoint  the  lands  of  D.  (held  with  other 
lands  for  lives  renewable  for  ever,  and  sub- 
ject to  a  proportional  rent  of  £19),  to  the  use 
of  such  child  -or  children  of  his  marriage,  in 
such  shares,  &c.,  or  the  whole,  to  one  of  such 
children,  for  such  estates,  and  with  such  con- 
ditions, &c.,  and  limitations  over,  for  the 
benefit  of  some  or  one  of  such  children,  and 
subject  to  such  charges  for  the  other  or  others 
of  such  children  as  he  should  appoint,  pur- 
chased the  reversion  of  D.;  and  afterwards, 
by  settlement,  on  the  marriage  of  B.,  his 
eldest  son,  reciting  that  he  was  seized  in  fee 
of  D.,  and  that  it  had  been  agreed  that  an 
annuity,  to  be  thereby  granted  and  charged 
on  D.,  should  be  assigned  upon  the  trusts 
of  the  settlement,  granted  an  annuity  of  £100, 
to  be  charged  on  D.  for  100  years;  upon 
trust,  after  the  decease  of  the  survivor  of 
A.  and  his  wife,  to  pay  it  to  B.  for  life;  and 
after  his  decease,  to  t).  (B.'s  intended  wife), 
so  long  as  there  should  be  issue  of  the  mar- 
riage, and  she  should  remain  a  widow;  and 
after  the  decease  of  the  survivor,  or  if  C. 
survived  B.,  and  there  should  have  been  no 
issue  of  the  marriage,  or  she  should  marry 
again,  in  trust,  for  the  executors,  &c.,  of  A. 
By  will.  A.,  reciting  his  power,  devised  all 
his  right  to  D.  to  his  three  sons,  in  trust, 
by  sale,  &c..  to  raise  a  sum  for  his  younger 
children.  Hefd,  that  the  settlement  was  an 
execution  of  the  power,  and  that  the  annuity 
was  charged  on  the  entire  interest  in  D.,  and 
not  on  the  reversion  only. 

That  the  settlement  operated  as  an  ap- 
pointment to  B.,  and  a  settlement  by  him 
on  C;  who  was,  therefore,  though  not  an 
object  of  the  power,  entitled  to  the  annuity 
after  B.'s  death.— /nrin  v.  /.,  10 1.  C.  B.  29.  (B). 
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I.  5.  Gtneralhf. 

1.  B^  seized  of  an  undivided  moietj,  con- 
veyed it,  on  his  marriage  in  1775,  to  trustees 
for  himself  for  life  ;  remainder  to  his  first  and 
every  other  son  in  tail ;  remainder  to  himself 
in  fee.  The  settlement  empowered  R.  to 
lease  for  three  lives.  Having  afterwards 
bought  the  remaining  undivided  moiety,  R. 
leased  the  whole,  in  1785,  to  T.,  for  three  lives 
renewable  for  ever.  In  1797,  on  the  mar- 
riage of  his  eldest  son,  G.,  by  a  deed  to  which 
R.  and  G.  were  parties,  all  the  lands  were 
settled  to  R.*8  use  for  life ;  then  to  G.*s  use 
for  life ;  remainder  to  the  use  of  such  of  G.*s 
sons  as  G.  should  appoint  to.  By  this  deed, 
R.  covenanted  against  all  incumbrances  *'save 
and  except  the  leases  heretofore  bona  fide 
made  by  R.'*  G.  covenanted  for  further  as- 
surance and  quiet  enjoyment  against  all  per- 
sons "except  the  lessees  in  such  leases  as 
aforesaid."  G.  executed  the  power  of  appoint- 
ment in  favour  of  his  son,  W. ;  and  died  in 
R.*s  life.  On  R.*8  death,  W.  filed  a  bill  to  set 
aside  the  lease  of  the  moiety  settled  in  1775, 
as  being  contrary  to  the  leasing  power.  But 
— /7e/</,  that  W.,  claiming  and  deriving  bene- 
fits under  the  re-settlement,  which  referred 
to  the  lease  made  by  R ,  was  bound  by  that 
lease;  and  could  not  set  it  aside. — Steele  v. 
Mitchdl,  8  L  E.  R.  1 ;  1  Dr.  &  Wal.  568.    (C.) 

2.  A  reversionary  term,  expectant  upon  the 
estate  for  life  of  the  settlor,  was  vested  in 
trustees,  to  secure  children's  portions,  payable 
aifter  the  death  of  the  tenant  for  life  (the 
settlor).  The  deed  provided  that  it  should  be 
lawful  for  the  settlor  and  the  trustees  in  his 
life  to  raise  and  levy,  by  sale  or  mortgage,  or 
other  disposition  of  the  term,  the  portions,  or 
any  part  thereof,  in  the  settlor's  life.  Ueld, 
that  this  provision  entitled  the  settlor  to 
charge  such  portions  in  his  life,  payable  with 
interest  from  the  date  of  hi-*  so  charging. — 
Whaky  v.  Morgan,  2  Dr.  &  Wal.  330.    (C.) 

8.  By  deeds  of  settlement  and  appointment 
£15,000  were  charged  for  three  daughters,  and 
appointed  to  them  in  equal  shares,  payable  at 
21  years,  or  day  of  marriage,  with  interest  from 
their  father's  death.  A  subsequent  deed  of 
re-settlement  created  a  term  of  500  years 
upon  trust  (amongst  other  trusts)  to  raise  if 
all  the  daughters  respectively  attained  age,  or 
married,  £6000;  and  to  pay  each  of  them 
£2000  in  addition  to  the  portions  provided  by 
the  previous  deeds,  with  a  proviso  that  if  any 
daughter  died  under  21,  and  before  marriage, 
that  the  £6000.  or  any  part  thereof,  should  not 
be  raised.  Held,  that  interest  on  the  additional 
portions  was  payable  only  from  the  time  when 
the  youngest  daughter  attained  age ;  the  deed 
having,  in  every  other  instance  in  which  it 
was  intended  that  interest  should  be  given, 
expressly  provided  for  its  payment.  In  con- 
struing family  deeds,  the  intention  to  give 
interest  being  plain,  the  Court  must  effectuate 
it,  even  though  there  are  not  express  words  to 
that  effect. 

An  Intention,  apparent  on  the  face  of  a 
particular  clause,  that  sums  given  by  addition  | 


to  portions  already  provided  shall  bear  inter- 
est, may  be  controlled  by  the  general  intention 
apparent  on  the  whole  instrument. — Clayton  y, 
Earl  of  Glenqall,  1  Dr.  &  War.  1 ;  1  Con.  &  L. 
311.    (C.>-t-^g-  FL  &  K.  161.    (R)] 

4.  There  is  no  difference  between  executory 
trusts,  whether  created  by  marriage  articles, 
or  by  a  voluntary  settlement,  or  by  will.  In 
the  latter  cases  there  is  more  difficulty  in 
arriving  at  the  conclusion  that  a  particular 
trust  is  executory ;  for,  in  the  first  case,  the 
nature  of  the  instrument  establishes  the  fact, 
whereas,  in  the  latter,  it  must  be  collected 
from  the  nature  of  the  dispositions  in  the 
instruments. — Rochford  v.  Fitzmaurice,  4  I.  E. 
R.  876 ;  2  Dr.  &  War.  1 ;  I  Con.  &  L.  158. 
(C.) 

5.  P.,  seized  for  life  of  B.,  with  a  jointuring 
power  to  the  extent  of  one-third  of  the  clear 
rents  andprofits  thereof  ;  and  being  also 
seized  of  W.  in  fee ;  by  marriage  articles,  re- 
citing that  he  was  seized  of  B.,  but  not  speci- 
fying his  estate  therein,  agreed  to  charge,  and 
thereby  charged  B.  with  a  jointure  of  £500 
per  annum  for  his  intended  wife,  M.,  with  the 
usual  power  of  distress.  The  articles  further 
provided  that,  if  the  distress  on  B.  proved  in- 
effectual, M.  should  enter  into  and  distrain 
W.  for  the  arrears  of  jointure. 

M.  survived  P.,  who  devised  W.  to  D.  The 
jointure  being  in  arrear,  a  distress  on  B. 
proved  ineffectual.  The  amount  of  the  join- 
ture considerably  exceeded  one-third  of  the 
clear  yearly  value  of  B.  Held,  that  W.  was 
liable  for  the  difference  between  that  one- 
third  and  the  amount  (£500)  of  the  jointure. — 
Locke  V.  Darl^,  2  Dr.  &  War.  256 ;  1  Con.  & 
L.  407.    (C.) 

6.  In  B.'s  marriage  settlement,  A.  cove- 
nanted that  if  '*  there  shall  not  be  anv  issue 
male  of  the  marriage,  or  that  all  sucn  issue 
male  shall  happen  to  die  under  the  age  of  21 
years,  or  that  if  there  shall  be  three  or  more 
daughters  of  the  marriage,"  then  A.  would 
pay  an  additional  portion  of  £1000  among  B.'s 
daughters  at  21  years  or  marriage,  as  B.  should 
appoint ;  in  default  of  appointment,  ^  among 
such  daughters,  in  case  there  shall  be  three  or 
more  such  daughters,  share  and  share  alike." 
Held  that  A.  was  chargeable  only  if  one  of 
the  first  two  events  and  the  last  happened 
together ;  the  last  "  or "  should  be  construed 
"  and." 

Semble — ^The  gift  in  default  of  appointment 
would  not  vest  unless  the  three  daughters 
attained  age,  or  married. —  White  v.  SuppUy  2 
Dr.  &  War.  421 ;  1  Con.  &  L.  625.    (C.) 

7.  Under  an  agreement  executed  before 
the  intended  marriage,  **  that  in  case  one  or 
either  of  the  parties  survives  the  other,  the 
survivor  shall,  in  case  of  issue,  leave  the  said 
issue  two-thirds  of  whatever  property  may  re- 
main, retaining  one-third,  or,  to  be  more  spe- 
cific, that  if  the  husband  survived,  he  should 
settle  two-thirds  of  the  propertv  he  may  pos- 
sess ;  and  if  the  wife  survived,  she  should 
settle  and  hand  over  two-thirds  of  any  pro- 
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pertj  remaining  at  the  time.**  Hdd,  that  the 
wife  surriying  was  entitled  to  one-third  of  all 
the  property,  and  was  bound  to  hand  over 
two-thirds  immediately  to  the  children. 

If  the  husband  had  snnriTed,  his  obligation 
would  hare  been  confined  to  a  disposition  by 
ytm.—M'Donnea  v.  M'D,,  2  Con.  &  L.  481 ;  4 
Dr.  &  War.  876.  (C.) 

1.  Bank  stock  was  vested  upon  trust  to  pay 
F.  an  annuity  for  life  out  of  the  proceeds ;  to 
inrest  the  residue  of  the  proceeds ;  and,  after 
F.'s  decease,  to  divide  the  stock,  and  the 
savings  of  the  proceeds  into  five  equal  shares : 
one  share  to  be  transferred  to  each  of  five  per- 
sons named. 

During  F.'s  life,  one-fifth  of  the  stock  was, 
upon  the  marriage  of  one  of  those  five  per- 
sons, settled.  Iiddy  that  from  the  parties* 
Intention  gathered  from  the  nature  of  the 
instrument,  and  upon  its  true  construction, 
one-fifth  of  the  accretions  by  way  of  bonus  sub- 
sequently added  to  the  original  principal,  and 
also  one-fifth  of  the  surplus  dividends,  were 
subject  to  the  trusts  of  the  settlement. — Pluu' 
kett  T.  Mansfidd,  2  Jon.  &  L.  844.  (C.) 

2.  By  marriage  settlement,  reciting  that  the 
lady  was  entitled  to  an  annuity  charged  on 
the  estate  of  her  son  by  a  former  marriage, 
and  that  the  rents  were  inadequate  to  meet 
it,  she  assigned  the  annuity  and  arrears  and 
future  payments  thereof,  on  trust  to  receive  so 
much  as  the  rents  would  answer  for  the  bene- 
fit of  herself  and  husband,  and  to  hold  the 
arrears  then  due  and  thereafter  to  become  due, 
in  consequence  of  the  rents  being  insufficient 
to  answer  it,  on  trust,  if  her  son  should  attain 
twenty-one,  &c.,  in  her  lifetime,  to  release 
them ;  but  if  he  should  die  before  her  under 
age,  &c.,  that  the  arrears  due  and  to  become 
due,  should  form  a  fund  subject  to  the  ap- 
pointment of  the  wife.  It  was  declared  that 
in  the  meantime,  and  until  the  arrears  should 
become  either  absolutely  vested  in  the  son,  or 
subject  to  the  wife's  appointment,  the  trustees 
should  not  require  payment  of  them.  The 
son  attained  twenty-one.  The  rents  after- 
wards became  sufficient  to  pay  the  annuity 
and  leave  a  surplus.  Held,  that  though  the 
case  was  not  directly  within  the  deed,  the 
arrears  were  not  raiseable  as  against  a  mort- 
gagee of  the  son. 

The  conveyance  under  the  former  English 
Insolvent  Acts  to  the  provisional  assignee  is 
within  the  general  Registry  Act,  nor  is  the 
registration  of  it  dispensed  with  by  the  regis- 
tration of  the  conveyance  by  the  provisional 
to  the  creditor's  assignee. — jBattersby  v.  Roch' 
fort,  8  I.  E.  R.  284 ;  2  Jon.  &  L.  481.  (C.)— 
[The  Lord  Ch.,  doubting  his  construction  of 
the  deed,  directed  a  re-hearing,  upon  which  he 
reversed  this  decision :  9  I.  E.  B.  191 ;  2  Jon. 
&  L.  461;  CC.)]— [Affd.:  2  H.  L.  Cas.  888 ;  14 
Jnr.  229.] 

8.  A  wife's  lands  were  conveyed  by  her  set- 
tlement to  trustees  for  999  years,  on  trust, 
during  so  many  years  of  the  term  as  she.  A.. 
should  live,  to  pay  the  rents  to  her  or  her 
appointees,  and,  subject  to  a  prior  charge  of 
X  10,000,  to  pay  the  husband,  H.,  daring  the 


residue  of  the  term,  for  so  many  years  as  he 
should  live,  after  her  death,  an  annuity  of 
XI 000,  and  to  pay  the  residue  as  she  by  deed 
or  will  should  appoint.  As  to  the  residue  of 
the  term  after  tne  death  of  A.  and  H.,  on 
trust,  if  there  should  be  younger  children  of 
the  marriage,  by  sale  or  mortgage  of  the  resi- 
due of  the  term,  and  by  the  rents  and  profits 
in  the  meantime,  to  raibo  £10,000  for  their 
portions,  payable  with  interest,  as  A.  should 
appoint ;  in  default  of  appointment,  to  sons  at 
twenty-one,  and  to  daughters  at  twenty-one 
or  marriage ;  and  should  by  the  rents  in  the 
meantime,  and  until  the  portions  should  be 
payable,  raise  such  sums  as  she  should  appoint 
for  maintenance,  not  exceeding  interest  on  the 
respective  portions.  A.  appointed  the  surplus 
rents  (after  the  £10,000  charge  and  £1000  an* 
nuity  and  some  legacies)  to  her  son,  the  deft., 
and  died.  Hdd,  that  during  H.'s  life,  the 
portions  could  not  be  raised  by  a  sale  of  the 
term  either  in  possession  or  expectancy  on  his 
death.— [Affg.  Rolls  decision  :  11 1.  E.  R.  429.] 
That  no  appointment  having  been  made  to 
provide  for  tne  interest,  it  too  was  only  raise- 
able  along  with  the  principal,  and  not  by  a 
receiver  in  the  meantime. — [Reversing  Rolls 
decision:  11  I.  E.  R  429.]— Z/oyrf  v.  ifowy, 
12  I.  E.  R.  298.  (fi.y-{See  infra,  I.  2.;  s.  c.  10 
I.  C.  R.  240;  5  I.  Jur.  N.  S.  119.  (C.A.)J 

4.  An  ante-nuptial  settlement  recited  that 
the^  intended  wife  was  entitled  to  choses  in 
action :  and  that,  the  intended  husband  being 
in  trade,  it  was  considered  more  beneficial  for 
the  parties  that  he  should  not  for  the  present 
make  any  settlement  of  any  part  of  his  pro- 
perty. The  choses  in  action  were  then  conveyed 
in  trust  to  pay  the  interest,  &c.,  arising  from 
them,  to  the  husband  for  life,  and  after  his 
death,  to  assign  them  to  the  wife  if  she  sur- 
vived him ;  but  if  she  died  in  his  life,  to  assign 
them  to  him  ;  if  he  secured  to  her  at  any  time 
thereafter  an  annuity  of  £250  during  her  life, 
then  in  trust  to  assign  the  choses  in  action  to 
him,  such  annuity  to  be  taken  by  the  wife  in 
lieu  and  bar  of  dower  and  thirds,  or  claim  to 
any  share  of  his  personal  estate  under  the 
Statute  of  Distributions.  The  husband  sub- 
sequentlv  acquired  by  purchase  the  lands  of 
T.  in  f  .-f .,  and  died  without  having  secured  to 
the  wife  the  annuity  of  £250.  Heldy  that  she 
was  entitled  to  dower  out  of  T. 

The  husband  devised  all  his  estate  and  in- 
.terest  in  the  house  and  lands  of  T.  (subject  to 
the  charges  after  mentioned)  to  his  eldest  son, 
A.  for  life;  and,  on  A.'s  decease,  to  all  his 
sons  in  such  shares  as  he  (A.)  should  appoint ; 
in  default  of  appointment,  in  equal  shares 
among  such  sons.  There  were  similar  limi- 
tations to  the  testator's  son,  B.,  and  his 
sons;  and  C.  and  his  sons;  and  over,  in 
each  case  subject  as  before.  Then  followed 
a  power  to  A.,  when  he  should  be  in  pos- 
session of  T.,  to  grant  to  any  wife  £500 
a-year  for  her  jointure,  and  in  bar,  or  without 
bar  of  her  dower,  and  to  create  a  term  to 
secure  it.  There  was  also  a  power  for  A. 
to  charge  his  lands  with  £5000  for  his  daugh- 
ters, in  a  certain  event,  and  to  create  a  term 
for  that  purpose.    The  testator  declared  that 
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it  should  be  Uwf ul  for  the  derisees,  **  accord- 
ing as  they  or  any  of  them  shall  be  in  posses- 
sion of  the  estate  of  T.,  to  demise  or  lease  all 
and  singular,  or  any  part"  thereof,  for  any 
term  not  exceeding  twenty-one  years.  After 
creating  a  charge  of  £3000  on  the  house, 
lands,  and  furniture,  &c.,  at  T.,  for  his  daugh- 
ter, and  bequeathing  to  his  wife,  **  in  addition 
to  the  sums  already  settled  on  her,"  an  annuity 
of  £50  during  her  life,  and  charging  that  an- 
nuity and  his  private  debts  (not  trade  debts) 
on  the  house,  lands,  furniture,  &c.,  at  T.,  and 
directing  his  son  A.  to  pay  the  head  rent  of 
the  lands,  he  concluded  his  will  by  saying,  '*  I 
hereby  ratify  and  confirm  the  settlement  made 
on  my  wife.  Hetd,  that  the  widow  must  elect 
between  her  dower  and  the  annuity  of  £50. — 
Robinson  v.  WiUon,  13  L  E.  E.  168.    (C.) 

1.  Lands  were  conveyed  by  marriage  settle- 
ment to  trustees,  to  the  use  of  A.,  for  life, 
remainder  to  trustees  for  100  years;  remain- 
der to  B.  (the  husband)  for  life,  remainder  to 
trustees  for  300  years ;  and,  subject  to  such 
term  to  the  use  of  the  first  and  other  spns  of 
B.  in  tail  male;  in  default  of  such  issue, 
to  the  use  of  the  daughter  and  daughters  of 
B.  in  tail ;  remainder  to  the  first  and  other 
sons  of  C.  (the  wife)  by  any  after- taken  hus- 
band ;  remainder  to  the  use  of  A.,  with  power 
(which  he  exercised)  to  dispose  thereof  by 
will  or  otherwise,  at  any  time  during  his  life. 
The  trusts  of  the  term  for  300  years  were, 
that  if  there  should  be  one  or  more  child  or 
children  of  B.  and  C,  other  than  an  eldest  or 
only  son,  the  trustees  should,  in  the  life  of  B., 
with  his  consent,  or  else  not  until  after  his  de- 
cease, by  demise,  &c.,  of  that  term,  raise  such 
sum  and  sums  for  the  portion  or  portions  of  all 
and  every  such  child  or  children  (not  being  an 
eldest  son)  not  exceeding  in  the  whole  the 
sum  of  £1000,  as  B.  should  by  deed  or  will  ap- 
point, to  be  divided  amongst  them  as  B.  should 
appoint ;  in  default  of  appointment  equally ; 
the  portion  or  portions  to  be  paid  to  sons  at 
twenty-one,  and  to  daughers  at  twenty-one  or 
days  of  marriage,  which  should  first  happen  ; 
with  interest  in  the  meantime  from  the  death 
of  B.,  if  such  respective  times  of  payment 
should  happen  after  his  death ;  but  if  in  his 
lifetime,  within  three  months  after  his  death, 
but  not  sooner,  unless  with  the  consent  of  B. 
There  was  issue  a  son,  who  died  in  his  infancy; 
and  a  daughter,  who  married,  and  died  in 
B.'s  lifetime.  Held,  that  the  portion  vested  in 
the  daughter,  although  she  died  in  her  father's 
lifetime,  and  although  the  term  to  secure  it 
was  in  remainder  after  his  life  estate. 

That  she  answered  the  description  of  a  child, 
other  than  an  eldest  or  only  son,  although  she 
was  an  only  child  at  her  death  ;  and  was  en- 
titled to  the  portion,  although  the  estate  on 
which  the  portion  was  charged,  was  vested  in 
her  in  remainder  after  her  father's  death,  as 
such  remainder  was  not  absolutely  vested  in 
her,  but  was  liable  to  be  divested  tf  her  father 
had  a  son.  —  Simpson  v,  Frew,  4  1.  C.  R.  428. 
(R.) 

2.  Ante-nuptial  articles  provided  that  if 
there  should  be  one  or  more  child  or  children 


I  of  the  marriage  besides  an  eldest  or  only  son, 
t  the  said  younger  child  or  children  should  have 
,  £2000 ;  but  it  there  should  be  no  son  and 
I  an  only  daughter,  such  daughter  to  have  the 
£2000;  and  if  there  should  be  two  or  more 
daughters,  and  no  son,  such  two  or  more 
daughters  to  have  and  be  entitled  to  £3000, 
said  sums  to  be  payable  to  the  younger  child 
or  children  as  the  father  should  appoint ;  in 
default  of  appointment,  share  and  share  alike, 
on  their  respectively  attaining  age,  or  prefer- 
ment in  maiTiage.  There  were  five  children, 
three  of  whom  died  under  age  and  unmarried. 
The  father  died  without  exercising  the  power. 
Held,  that  the  surviving  younger  child,  who 
attained  age  and  married,  was  entitled  to  the 
whole  £2000.— /n  re  Dowting's  Trusts,  2  L  Jur. 
N.  S.  427.  (C A.}— [Affirming  Bolls  decision : 
ibid,  318.] 

3.  £.,  by  ante-nuptial  articles  under  seal, 
covenanted  to  purchase  lands  and  to  charge 
them  with  a  jointure  for  his  wife.  He  also 
professed  to  charge  all  property,  of  which  he 
should  during  the  coverture  be  seized,  with 
the  jointure.  Those  articles  were  registered. 
He  afterwards  purchased  the  lands  of  U.,  but 
did  not  execute  any  conveyance  for  the  pur- 
pose of  charging  them  with  the  jointure  ;  and 
subsequently  mortgaged  them  to  J.,  who  had 
notice  of  the  articles  by  deposit  of  title  deeds. 
No  conveyance  having  been  executed  to  S. 
Held,  that  the  jointure  was  to  be  paid  in 
priority  to  the  equitable  mortgage. 

Qucere — ^Whether  Gubbins  v.  5.,  1  Dm.  & 
Wal.  161,  n.,  ever  was  decided,  or  would  now 
be  treated  as  a  binding  authority? — Creed r, 
Carey,  7  I.  C.  R.  296 ;  3  I.  Jur.  N.  S.  128. 
(C.A.; 

4.  When  under  one  settlement  there  is  a 
tenant  in  tail  in  possession  and  a  tenant  in 
remainder,  the  former  is  protector  of  the  settle- 
ment as  to  the  latter ;  and  when  the  former  is 
a  lunatic  the  Lord  Chancellor,  as  protector  of 
the  settlement,  can  consent  to  a  disentailing 
deed  by  the  latter. — In  re  Mahony,  8  I.  Jur.  N. 
S.43.    (C.) 


n.  Validity  of  Settlement. 

1.  Whether    Void,   as   being   Frauddext, 

Voluntary,  or  otherwise. 

2.  Post-nuptial;  respecting  Wife* s equitable 

Property  claimed  by  the  Husband. 

3.  Post-nuptial ;  when  Voluntary ;  when/or 

Value, 

4.  Constituted  by  Letter. 

6.  Made  in  pursuance  o/ Articles;  Vari' 
once  between  them  and  the  Settlement. 


n.  1.  Whether   Settlement   is    Void,  as   being 
Frautbtlent,  Voluntary,  or  otherwise. 

5.  A  settlement  made  by  a  banker  on  his 
son's  marriage,  and  purporting  to  provide  for 
the  issue  of  the  marriage,  is  within  the  Irish 
Bankers  Act  (33  G.  2,  c.  14),  s.  3 ;  and  the 
limitations  in  favour  of  the  unborn  children 
are  void. 
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Semble — ^That  the  case  of  a  jointure  settled 
on  the  wife  of  a  son  on  his  marriage  is  not 
within  that  sec. — Spearing  v.  Delacour^  1  Dr.  & 
Wal.  691.    (C.) 

1.  When  a  party  has  a  right  to  appoint  an 
estate  to  one  of  his  children,  who  joins  his 
father  in  settling  the  estate  upon  the  son*s 
children,  although  these  granachildren  are 
not  objects  of  the  power,  the  Court,  neverthe- 
less, holds  such  a  dealing  as  an  appointment 
of  the  estate  to  the  child ;  and  a  subsequent 
disposition  of  it  by  him  in  favour  of  his  own 
children. — Thompson  v.  Simpson,  1  Dr.  &  War. 
469.    (C.) 

2.  A.,  on  the  marriage  of  his  son,  B.,  settled, 
among  other  estates,  one  of  which  he  had 
been,  but  was  not  then,  in  possession,  and 
respecting  which  he  was  then  engaged  in  liti- 
gation. He  was  ultimately  declared  not  enti- 
tled thereto.  By  the  settlement,  A.  covenanted 
generally  with  F.,  the  lady's  father,  for  title 
to  all  the  lands ;  and  he  and  B.  covenanted 
with  the  trustees  for  title  and  quiet  posses- 
sion, notwithstanding  any  acts  done  by  A.  or 
B.  The  settlement  provided  that,  if  A.  should 
purchase  the  head  rents  and  inheritance  of 
any  of  the  settled  estates  which  were  held 
for  lives,  his  purchase  should  be  subject  to 
the  trusts  of  the  settlement,  but  that  he 
should  have  power  to  charge  with  the  pur- 
chase-money the  estate  so  purchased.  A.  did 
80  purchase ;  and  he  charged  the  estate  with 
the  purchase-money  in  favour  of  his  daughter, 
D.,  without  valuable  consideration.  Held, 
that  this  appointment  was  as  valid  against 
general  creditors  as  the  settlement  of  any 
other  part  of  his  property  would  have  been, 
and  would,  therefore,  prevail  against  them 
unless  A.  had  at  the  time  been  indebted  to 
the  extent  of  insolvency ;  and  that  the  claim- 
ants under  the  settlement,  in  respect  of  the 
breach  of  the  covenants  therein  contained, 
were  general  creditors. — Martyn  v.  Mcumamara, 
4  Dr.  &  War.  411 ;  2  Con.  &  L.  641.    (C.) 

8.  When  a  voidable  estate  is  created  by 
settlement,  and  the  person  by  whom  it  is 
voidable  is  a  party  to,  and  derives  benefit 
under,  the  settlement.  Chancery  will  interfere 
to  prevent  him  from  doing  any  act  to  avoid  it. 

That  in  such  case  the  entry  of  the  person 
having  power  to  render  void  the  estate,  is,  in 
the  absence  of  evidence  to  the  contrary,  to  be 
deemed  an  act  of  confirmation;  and  not  an 
avoidance. — Massey  v.  Batwelij  6  I.  £.  R.  382  ; 
4  Dr.  &  War.  66 ;  2  Con.  &  L.  413.    (C.) 

4.  The  consideration  of  marriage  will  not 
operate  to  support  limitations  to  collaterals, 
in  a  marriage  settlement ;  which,  therefore,  as 
against  subsequent  purchasers  for  value,  are 
voluntary. — Stackpoole  v.  5.,  6  I.  E.  R.  18 ;  2 
Con.  &  L.  489.    (C.) 

6.  A  father,  C,  tenant  for  life,  with  re- 
mainders to  his  son,  D.,  joined  D.  in  executing 
a  post-nuptial  settlement,  whereby  C.  &  D. 
assigned  the  lands  to  a  trustee  in  trust  for  C. 
for  life,  subject  to  an  annuity  for  D. ;  after 
C.*8  death,  in  trust  for  D.,  subject  to  a  jointure 


(charged  by  the  pre-existing  deed),  and 
charged  with  portions  for  C.'s  younger  child- 
ren. Afterwards,  C.  and  D.  joined  in  a  mort- 
gage which  did  not  notice  this  settlement. 
The  mortgage  contained  covenants  for  title, 
but  not  against  incumbrances,  ndd,  that,  as 
regarded  the  provisions  for  younger  children, 
the  settlement  was  not  voluntary  or  void  as 
against  the  mortgagee,  nor  revocable  by  C. 
and  D. ;  and,  even  if  revocable,  was  not  re- 
voked by  the  mortgage. — Bennett  v.  Bernard, 
10  I.  E.  K.  584.  (C.)— [Re-argued  and  partly 
reversed,  12  I.  E.  R.  229.    (C.)] 

6.  S.,  being  seized  in  fee  of  E.,  X.,  and  other 
lands,  by  deed  of  Feb.,  reciting  that  he  had 
charged  his  unsettled  estates  with  £2000  for 
his  daughter,  conveyed  K.  and  X.  to  B.,  his 
eldest  son,  for  life,  remainder  to  his  issue  in 
tail,  in  consideration  of  which  B.  covenanted 
to  pay  all  S.'s  debts  and  incumbrances.  By 
deed  of  the  12th  of  June  between  S.,  B.,  and 
W.  (another  son  of  S.),  reciting  that  S.  in- 
tended to  convey  K.  to  W.,  he  conveyed  X. 
to  B.  and  his  issue,  as  in  the  former  deed. 
Both  deeds  recited  other  provisions  made  for 
W.  and  other  children  in  lieu  of  charges  on 
estates  settled  on  B.  in  remainder.  By  deed 
of  the  13th  of  June,  between  S.,  B.,  and  W., 
S.  conveyed,  and  B.  confirmed,  K.  to  W.  for 
life,  remainder  to  his  issue  in  tail.  B.  paid 
off  the  debts  and  charges.  On  the  death  of 
S.,  W.  went  into  possession  of  K.,  and  so  con- 
tinued until  his  death.  In  a  suit  by  the  son 
of  B. — Ueld,  that  the  deed  of  Feb.  was  for 
value,  which  extended  to  the  issue  of  B. ; 
that  the  deed  of  the  13th  of  June  was  volun- 
tary, no  consideration  moving  from  W.  to  S. ; 
that  even  if  both  deeds  were  voluntary,  the 
deed  of  Feb.  should  prevail ;  and  that  neither 
S.,  nor  B.,  nor  both  of  them,  could  revoke  it 
by  a  subsequent  voluntary  settlement. 

The  futility  of  a  defence  resting  on  an  un- 
proved inconsistent  prior  conveyance,  though 
evidenced  by  admissions  in  an  answer  to  an- 
other suit,  observed  on. 

Expenditure  on  the  estate  claimed,  with 
ptf.'s  knowledge,  but  chiefly  in  his  minority — 
Held,  no  defence.— 5co«  v.  5.,  111.  E.  R.  487. 
(C.)— [-See  13  L  E.  R.  212 ;  4  H.  Lds.  Cas. 
1066.] 

7.  In  an  ante-nuptial  settlement  conferring 
considerable  benefits  upon  the  husband  in  the 
property  of  the  wife,  to  which  it  chiefly  re- 
lated, which  settlement  recited  that  it  was 
made  by  the  wife  *Mn  consideration  of  the 
marriage  and  of  the  provision  thereinafter 
made  and  provided  for  her  by  the  husband,"  he 
covenanted  **  that  whatever  estates  and  pro- 
perty, whether  real  or  personal,  and  wherever 
situate,  or  either  or  both,  should  in  the  event 
of  his  decease,  if  the  wife  should  survive  him, 
be  charged  and  chargeable  with,  and  subject 
to,  the  payment  of  an  annuity  or  yearly  rent- 
charge  to  be  paid  and  payable  to  her  and 
her  assigns  during  so  many  years  as  she  should 
live,  besides  and  in  addition  to  the  provision 
hereby  made  and  intended  for  her.*' 

With  the  exception  of  a  contingent  rever- 
sionary interest  in  a  policy  of  assurance  for 
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£8000  on  the  life  of  the  husband,  which  pollcj 
wmi  subject  to  a  debt  of  £2000  and  Interest 
thereon  at  £4  per  cent.,  there  was  not  any  pro- 
Tlslon  made  out  of  his  property  for  her  beside 
the  annuity.  At  the  period  of  the  marriage 
he  was  engaged  in  trade,  and  was  seized  of 
real  estate.  Subsequently  he  acquired  other 
real  estate,  and  afterward  became  bankrupt. 
Held,  that  the  annuity  was  well  charged  upon 
the  real  estate  of  which  he  was  seized  at  the 
marriage,  atkf  upon  the  real  estate  which  he 
subsequently  ac<iulred. 

The  draft  of  the  above  settlement  did  not 
contain  the  covenant  as  to  the  annuity.  On 
the  draft  was  endorsed  a  memorandum.  In 
the  handwriting  of  the  husband,  stating  that 
the  solicitor  who  prepared  that  draft  **had 
omitted  to  Insert  a  clause  subjecting  whatever 
property  he  (the  husband)  might  die  possessed 
of  to  A  yearly  rentcharge  of  £2oO  for  the  bene- 
fit of  his  Intended  wife  during  her  life,  exclu- 
sive of  such  other  advantage  as  she  might  be 
entitled  to  by  the  foregoing  deed."  On  the 
death  of  the  husband,  a  bill  was  filed  (by  a 
party  claiming  under  a  mortgage  of  both 
estates,  and  of  a  date  puisne  to  the  settle- 
ment) praying  that  the  covenant  might  be 
reformed  In  confonnlty  with  the  memoran- 
dum. The  widow  In  her  answer  resisted  the 
reformation,  and  denied  that  it  ever  was  her 
understanding  of  the  marriage  contract  that 
the  operation  of  the  covenant  was  to  be  11- 
mltea  to  such  propertv  only  as  the  husband 
might  die  possessed  of.  The  parol  evidence 
of  three  trustees  of  the  settlement  was  to  the 
same  effect.  One  of  them  deposed  that  to 
him,  both  at  and  after  the  marriage,  the  hus- 
band had  stated  his  Intention  that  the  estates 
which  he  then  possessed,  or  should  thereafter 
acquire,  should  be  subject  to  the  annuity. 
Heldf  that  the  bill  should  be  dismissed,  without 
costs ;  and  a  declaration  Inserted  In  the  de- 
cree, that  the  annuity  was  well  charged  upon 
the  estates  of  which  the  husband  was  seized 
both  at  and  after  marriage. —  White  v.  Ander- 
son, 1 1.  C.  B.  419.    (C.) 


II.  2.  Post'Wmtial  Settlement ;  respectina  WifeU 
EqtUtabte  Property  cUUmed  by  the  Husband. 

1.  When  a  husband  makes  a  post-nuptial 
settlement  of  property  belonging  to  his  wife, 
on  his  wife  and  children,  otherwise  unprovided 
for,  if  it  be  such  as  a  Court  of  Equity,  on  a 
bill  filed  by  the  wife  for  a  settlement,  would 
direct  to  be  made,  It  Is  not  voluntary  within 
the  10  Car.  1.  sess.  2,  c.  8,  s.  1. — Aslte  v.  Lowe, 
Hay.  &  J.  287.    (E.E.) 

2.  By  the  decree  of  this  Court,  a/emme  sole, 
a  subject  of  Great  Britain  was  decreed  enti- 
tled to  a  sum,  to  be  realised  by  a  sale  of  lands. 
Before  the  sum  was  realised,  she  intermarried 
abroad  with  a  subject  of  the  Austrian  Empire, 
and  continued  to  reside  with  her  husband  In 
that  empire.  The  sum  being  realised,  and  in 
Court,  an  application  on  behalf  of  the  hus- 
band and  wife,  that  the  money  should  be  paid 
out  to  the  attorney  for  the  husband  and  wife, 
on  a  warrant  executed  abroad  by  them,  and 
on  an  affidavit,  stating  that,  by  the  laws  of  the 


Austrian  Empire,  the  sum  would  be  at  the 
absolute  disposal  of  the  wife,  was  granted :  the 
C'Ourt  not  requiring  that  the  husband  should 
thereout  make  any  settlement  on  the  wife,  or 
that  any  commission  for  her  separate  exami- 
nation should  issue. — Hutchinson  v.  Ckxtkcart,  8 
I.  E.B394.    (EJ;.) 

n.  8.  P^>st'Utq>tiai  Settlement :  whm  Vobmtary : 

when  for  Vahit. 

8.  A.'s  wife  claimed  an  annuity  on  his  es- 
tates under  a  voluntary  deed,  or  had  a  right  to 
dower.  She  concurred  in  a  sale  of  some  of 
his  estates  to  a  stranger,  and  joined  in  a  cove- 
nant to  levy  a  fine.  She  was  Induced  to  do  so 
by  other  estates  of  her  husband  being  settled 
bv  articles  under  which  ptf.,  her  grandson, 
claimed.  They  recited  other  considerations, 
but  there  was  not  proof  of  any.  No  fine  was 
levied  in  pursuance  of  the  covenant,  but  the 
purchaser  was  never  disturbed.  Held,  that 
there  waa  a  sufficient  consideration  to  sustain 
the  articles  as  against  a  subseouent  purchaser 
for  value. — Fitzmaurice  v.  Sadlier,  9  L  £.  R. 
595.    (C.) 

4.  A.  father,  tenant  for  life,  remainder  to 
his  son,  joined  him  In  executing  a  post-nup- 
tial settlement  by  which  father  and  son  as- 
signed the  lands,  In  trust  for  the  father  for 
life,  subject  to  an  annuity  for  the  son ;  and 
after  the  father's  death  In  trust  for  the  son, 
subject  to  a  jointure  (charged  by  a  pre-exist- 
ing deed),  ana  charged  with  a  sum  for  portions 
of  the  younger  children  of  the  father.  The 
father  and  son  afterwards  joined  in  a  mort- 
gage, which  did  not  notice  this  settlement.  It 
contained  covenants  for  title,  but  not  against 
Incumbrances.  Held,  that  the  settlement,  as 
regarded  the  provision  for  the  younger  child- 
ren, was  not  voluntary  or  void  as  against  the 
mortgagee,  nor  revocable  by  the  father  and 
son ;  and  even  if  revocable,  was  not  revoked 
by  the  mortgage. 

The  doctrine,  that  creditors  or  parties  prov- 
ing their  demands*  under  a  decree  are  entitled 
to  consider  the  suit  as  theirs  from  the  com- 
mencement, so  as  to  prevent  the  effect  of  the 
Statute  of  Limitations,  Is  not  confined  to  suits 
purporting  to  be  on  behalf  of  creditors  gene- 
rally, but  extends  to  an  ordinary  mortgagee's 
suit  for  foreclosure  and  sale.  In  favour  of  prior 
creditors  proving  charges  on  the  mortgaged 
Unds.— Bennett  v.  Bernard,  10 1.  £.  B.  684.  (C.) 
— [Re-argued  and  partly  reversed :  12 1.  K  B. 
229.    (C.)] 

5.  F.,  seized  of  the  M.  and  D.  estates,  by 
a  post-nuptial  settlement,  in  1807,  conveyed 
D.  to  the  use  of  himself  in  fee,  free  from 
his  wife's  dower;  and  conveyed  M.  to  the 
use  of  himself  for  life ;  remainder  to  provide 
a  jointure  for  his  wife  in  lieu  of  dower;  re- 
mainders over  in  strict  settlement.  F.  cove- 
nanted that  his  wife  would  levy  a  fine  to 
the  uses  of  the  deed.  She  signed  It,  but  died 
without  having  ever  levied  a  fine,  and  with- 
out having  ever  been  called  on  to  do  so. 
Held,  that  the  deed  could  be  supported,  as 
not  merely  voluntary,  against  sabseqnent 
purchasers  for  value  from  F. 
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Very  informal  doctunents  heid,  in  fayour  of 
a  child,  to  amount  to  the  exercise  of  a  power 
of  appointment. — Blake  ▼.  Frtnch,  5  I.  C.  B. 
246 ;  1 1.  Jar.  N.  S.  60.    (C.) 

1.  A  hasband  and  wife  were  living  sepa- 
rate, in  consequence  of  adultery  by  the  hus- 
band, and  proceedings  were  about  to  be  taken 
against  him  in  the  Consistorial  Court,  for  a 
divorce  and  alimony.  The  result  of  a  nego- 
tiation was  an  agreement,  carried  out  by  two 
letters,  signed  by  the  husband.  One  was  di- 
rected to  the  wife's  father.  By  it  the  husband 
undertook  to  pay  his  wife  £60  a-year,  half- 
yearly,  during  the  time  they  Uvea  separate, 
and  to  pay  her  the  one-fourth  part  of  any 
gross  sum  he  might  enjoy  from  any  perma- 
nent employment  in  his  profession  as  an 
engineer.  The  other  letter  was  directed  to 
the  husband's  brother,  on  whose  estate  the 
husband  had  a  charge,  authorising  him  to 
pay  the  £60  a-year.  Beld^  in  a  suit  for  spe- 
cific performance  by  the  wife  and  her  father, 
that  the  agreement  was  in  the  nature  of  a 
family  arrangement,  and  for  sufiScient  con- 
sideration. 

That  as  the  husband  and  wife  were  sepa- 
rated at  the  time,  the  agreement  was  not 
contrary  to  the  policy  of  the  law,  and  might 
be  enforced. 

That  the  agreement  bound  the  respondent, 
as  a  personal  contract  to  pay  a  separate  main- 
tenance, which  the  Court  would  enforce  by  its 
decree,  although  there  might  be  a  remedy  at 
L&Yf,—BuckneU  v.  B.,  7  I.  C.  R.  130.    (B.) 


U.  4.  Constituted  by  Letter. 

2.  The  correction  of  a  settlement  entered 
into  upon  the  evidence  of  a  letter  and  conver- 
sations, refused. — M'dner  v.  il/.,  8  I.  E.  B  488. 
(C.) 

3.  A.,  being  about  to  be  married  to  a  minor, 
entitled  to  considerable  property  on  marrying 
with  consent,  applied  to  his  uncle  B.,  who 
wrote  to  him  that  he  had  devised  an  estate  to 
him.  The  letter  being  communicated  to  the 
lady's  guardians,  they  resolved  that  the  mar- 
riage should  not  take  place  until  B.  made  a 
settlement ;  after  which  B.  wrote  a  letter  to 
A.,  saying  that  his  sentiments  respecting  A. 
remained  unalterable,  but  that  he  would  never 
settle  his  property  out  of  his  power  as  long  as 
he  existed;  that  his  will  was  made,  and  he 
was  confident  he  should  never  alter  it  to  A.'s 
disadvantage ;  that  the  estate  should  come  to 
A.  at  his  death,  unless  some  unforeseen  oc- 
currence should  take  place;  that  he  never 
had  settled  anything  on  his  nephews,  and.  for 
fear  of  provoking  family  jealousy,  would  not 
deviate  from  that  rule;  that  he  woald  have 
pleasure  in  hearing  of  A.'s  union,  and  would 

*  regret  retarding  his  happiness ;  and  that  his 
only  motive  for  not  complying  with  her  guar- 
dians' wishes  was  the  avoiding  of  jealousy  :  he 
desired  this  to  be  shown  to  the  guardians,  and 
that  everything  should  be  candid  and  ex- 
plicit. The  guardians  assented  to  the  match, 
by  a  resolution,  referring  to  B.'s  letters,  his 
affection  for  A.,  and  his  having  declined  to 
make  an  immediate  settlement.  The  marriage 


was  had.  B.  was  a  trustee  in  the  marriage 
settlement,  which  recited  A.'8  expectations 
from  him,  but  the  contents  of  which  he  did 
not  know.  There  were  other  letters,  express- 
ing B.'s  good  will  and  intention.  He  after- 
wards sometimes  treated  A.  as  the  person  to 
succeed  him.  Heldt  that  no  binding  contract 
to  devise  to  A.  was  made  out ;  but  that,  if 
there  was  a  contract,  it  was  only  conditional, 
and  B.  was  the  judge  of  what  "unforeseen 
occurrence  "  might  alter  it ;  and  that,  there- 
fore, B.  might  cUspose  by  will  of  his  estate  as 
he  pleased. 

That  no  case  of  a  representation  to  induce 
the  guardians  to  consent  to  the  marriage  was 
made  out,  so  os  to  bind  B.  to  fulfil  their  expec- 
tations.—il/crw/we// v.  White,  7  I.  E.  B.  413 ;  1 
Jon.  &  L.  539.  (C.) 

4.  A.,  hearing  that  a  marriage,  to  which  he 
had  not  assented,  had  been  fixed  between  his 
daughter  and  B.,  signed  and  sealed  a  docu- 
ment, by  which  he  agreed  to  settle,  assign, 
and  make  over  to  his  daughter,  on  the  occa- 
sion of  her  marriage  with  B.,  a  house,  free  of 
all  rent,  for  his  own  terra  thereof,  to  the  pur- 

Eose  that  it  should  be  settled  -on  heraelf  and 
er  issue  by  B.;  and  to  execute  any  further 
instrument  or  conveyance  of  it  which  counsel 
should  advise  to  carry  out  the  assignment  of 
the  premises  to  his  daughter,  as  a  marriage 
portion.  That  document  was  enclosed  in  a 
letter  to  B.,  in  which  A.  expressed  his  ulti- 
mate intentions,  as  to  the  remainder  of  his 
property,  to  be,  that,  after  the  death  of  him- 
self and  his  wife,  part  of  it  should  go  to 
his  sons,  and  another  part  should  be  divided, 
share  and  share  alike,  among  his  three  daugh- 
ters, with  such  arrangements  as  should  secure 
the  property  to  the  family,  so  that  if  one  died 
without  issue,  that  portion  should  not  go  to 
strangers,  but  pass  to  the  other  branches  of 
the  family.  The  letter  reached  B.  on  the 
morning  of  the  marriage,  which  had  been 
previously  fixed,  and  which  took  place.  B., 
being  separated  from  his  wife,  filed  a  cause 
petition  in  the  name  of  himself  and  his  wife, 
for  a  specific  performance  of  the  agreement, 
by  an  assignment,  in  trust  for  A.  for  life, 
or  until  bankruptcy  or  insolvency;  then  to 
his  wife,  to  her  separate  use  ;  and,  after  their 
death,  to  the  issue  of  the  marriage;  if  no 
issue,  to  A.  absolutely. 

Sanble — ^The  agreement  should  be  carried 
into  effect,  by  settling  the  house  to  the  sepa- 
rate use  of  A.'s  daughter,  for  life ;  and,  after 
her  death,  upon  her  issue,  if  any,  or  by  settling 
it  on  her  without  any  limitation  to  her  sepa- 
rate use. 

HeUi^  that  the  letter  would  not  be  enforced 
as  an  addition  to  the  agreement,  or  as  itself 
containing  a  binding  agreement. 

That  the  letter  would  not  be  enforced  as  a 
representation,  as  the  marriage  did  not  take 
place  on  the  faith  of  it ;  and  there  was  a  writ- 
ten contract  executed  by  A. 

The  agreement  was  stated  in  the  petition 
as  an  agreement  that  B.  should  have  a  life 
interest  in  the  house.  Held,  that  the  document 
did  not  support  the  case  made  by  the  petition, 
which  shoold  therefore  be  dismiBsed^ 
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That  the  intereat  of  his  wife  wmi  incon- 
sistent with  his,  and  that  she  should  not 
have  been  joined  as  a  co-petitioner. — Kirwan 
V.  BurcheU,  10  I.  C.  B.  63.    (B.) 


II.  5.  Made  in  pursuance  of  Articles:   Variance 
between  them  and  the  Settlement. 

1.  Bj  articles,  executed  in  consideration  of 
marriage,  and  of  the  wife's  fortune,  it  was 
agreed  that  the  trustees  of  a  money  fund 
should,  after  the  hnsband^s  decease,  pay  the 
residue  of  the  interest,  and  also  the  principal 
Tsubject  to  a  jointure  for  the  wife),  to  the 
issue  of  the  marriage,  or  to  any  one  or  more 
of  them,  in  exclusion  of  the  others,  in  such 
shares  as  the  husband  should  have,  by  deed 
or  will,  appointed  ;  in  default,  to  all  the  issue^ 
in  equal  shares — to  such  of  said  issue  as  should 
be  sons  at  21,  and  to  such  of  them  as  should 
be  daughters  at  21,  or  marriage.  It  was 
further  agreed  that  power  should  be  given 
to  pay,  towards  the  maintenance  of  any  of 
saia  tssue^  any  sum  not  exceeding  one-half 
of  the  principal  belonging  to  such  child  re- 
spectively ;  and,  if  there  should  be  no  issue, 
or  if  all  such  issue  should  die  in  the  hus- 
band's lifetime,  that  then  the  entire  of  the 
trust  fund  should,  subject  to  the  jointure. 
Test  in.  and  be  assigned  and  go  to  the  hus- 
band, his  heirs,  executors,  &c.,  absolutely, 
for  his  and  their  sole  use  and  benefit.  It 
was  further  agreed  that  a  regular  deed  of 
settlement  should  be  executed,  and  that  it 
should  contain  the  several  clauses  and  co- 
yenants  in  such  cases  usual  and  proper. 
Held,  that  the  word  ** issue**  in  the  articles 
should  be  read  **  children.** 

That  the  settlement  ought  to  contain  clauses 
vesting  the  sons*  shares  in  them  at  21,  and 
vesting  the  daughters*  shares  in  them  at  21 
or  marriage ;  and  should  also  contain  clauses 
of  accruer  and  survivorship  of  the  shares 
of  sons  dying  under  21,  and  of  daughters 
dying  under  21  without  having  married,  in 
favour  of  the  surviving  or  other  children. 

That  the  husband  was  entitled  to  the  fund, 
either  in  the  event  of  his  surviving  all  his 
children,  or  of  no  child  attaining  a  vested 
interest  therein,  and  that  the  settlement  ought 
to  contain  clauses  accordingly. — Roche  v.  /?., 
2  Jon.  &  L.  661.    (C.) 


2.  A.,  an  infant,  by  articles  executed  pre- 
viously to  her  marriage,  covenanted  to  settle 
her  real  estate  after  she  came  of  age;  and 
during  her  coverture  executed  a  settlement  in 

Pursuance  of  the  articles,  but  did  not  levy  a 
ne.  Held,  that  she  was  not  bound  either  by 
the  settlement  or  by  the  articles. — Brown  v. 
lf*C/*n<oc;fc,  7  I.  E.  R.  847.    (C.) 

3.  By  marriage  articles,  R.,  the  intended 
husband,  in  consideration  of  the  marriage  and 
of  the  fortune  of  £.,  the  intended  wife,  agreed 
to  convey  lands  held  under  a  lease  for  lives  re- 
newable for  ever,  to  trustees,  in  trust  for  him- 
self for  life,  and  in  the  event  of  £.  surviving 
him  **  to  the  use  of  the  said  E.  and  the  child 
or  children  of  the  said  intended  marriage ;  and 


if  no  child  of  the  said  intended  marriage,  tiien 
to  the  use  of  E.,  her  heirs,  execators,  Ac.,  for 
ever.**  Heldy  that  a  settlement  in  pursuance 
of  the  articles  should  give  an  estate  for  life  to 
E.,  with  remainder  to  the  issue  of  the  marri- 
age.—i2oMtV<r  V.  R,,  9  I.  Jur.  N.  S.  878.  (C JL.) 
— [Bevg.  U  L  C.  E.  247.    (R.)] 


m.  Settlement  of  Fdtcrb  Pbopebtt. 

4.  The  lands  of  S~  held  for  lives  renewable, 
were  devised  to  A.  for  life ;  remainder  to  his 
children  in  strict  settlement ;  remainder  to 
testator's  daughters,  B.  and  C.  in  quasi  tall ; 
and  if  either  B.  or  C.  died  without  issue,  to 
the  surviving  daughter  In  quasi  talL 

On  the  marriage  of  E.,  eldest  son  of  B.,  a 
settlement  was  executed,  reciting  that  £., 
under  his  grandfather's  will,  was  entitled  to  a 
contingent  remainder  in  S.,  on' failure  of  issue 
of  A.,  subject  only  to  such  powers  over  it  as 
should  appear  to  be  vested  in  A. ;  and  cove- 
nanting on  the  part  of  £.,  to  settle  S.  when 
vested  in  possession  in  him. 

After  the  execution  of  the  settlement,  A 
died  without  issue.  After  his  decease,  B.  and 
C.  barred  their  respective  estates  in  quasi  tail, 
and  died.  B.*s  moiety  of  S.  descended,  and 
C.*s  was  devised  to  E.,  who  sold  them  to  a 
person  affected  with  notice  of  the  covenant. 
Heldy  as  against  the  purchaser,  that  though 
the  estates  in  existence  at  the  execution  of 
the  settlement  had  been  destroyed,  the  estates 
in  the  land  which  actually  became  vested  in 
the  settlor  were  bound  by  his  covenant. 

5em6/!e— That  "surviving  daughter**  must 
be  taken  to  mean  "  other  daughter.** — Osborne 
V.  Smith,  4  L  C.  E.  68.    (C.) 


rV.  Effect  of  Husband's  Bankbuptct  or 

Insolvenct. 

[See  In  re  Casey's  Trusts,  4  I.  C.  R.  247.] 


V.  When  an  Infant  is  Partt  to  the 
Settlement. 

6.  A.,  upon  the  marriage  of  his  daughter, 
charged  by  deed  in  1798  upon  lands  money, 
which  thereby  was  assigned  to  trustees,  to 
permit  husband  and  wife  to  receive  the  inter- 
est during  their  lives,  and  after  their  decease 
to  pay  the  principal  amongst  the  children,  as 
the  parents  or  the  survivor  of  them  should  ap- 
point. There  was  not  a  clause  empowering 
the  trustees  to  give  discharges.  The  surviving 
parent  died  in  1846.  No  payments  appeared 
to  have  been  made  bv  the  owner  of  the  lands 
after  1826.  Held,  that  the  charge  was  not 
barred  by  the  Statute  of  Limitations,  there 
being  no  person  capable  of  giving  an  effectual 
discharge  for  the  principal  until  the  death  of 
the  surviving  parent. — McCarthy  t.  DauxL,  U 
I.  E.  R.29.    (C.) 

6.  In  a  marriage  settlement  executed  in  1812 
the  husband  covenanted  with  the  trustees  that 
his  heirs,  executors,  &c.,  would  from  his  death 
pay  his  widow,  if  she  survived  him,  an  annuitj 
of  £40  a-year ;  and  that  they  would  pay  th« 
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trustees  £400  for  the  children  of  the  marriage. 
The  husband  became  indebted  to  one  of  the 
trustees,  who  in  1828  entered  up  a  judgment 
against  him  for  £600;  and  also  effected  a 
policy  of  insurance  for  a  similar  amount  upon 
the  husband's  life.  The  judgment  was  sub- 
sequently assigned  to  B.,  who  purchased  a 
judgment  obtained  against  the  husband  in 
1834  for  £200,  on  which  occasion  a  policy  of 
insurance  upon  the  husband's  life  had  been 
effected.  In  1860  the  property  comprised  in 
the  settlement  of  1812  was  sold  in  the  L.  E. 
Court.  Upon  settling  the  final  schedule  of 
incumbrances,  a  Judge  declared  that  the  join- 
ture, and  the  £400  for  the  children,  were  en- 
titled to  priority  over  the  judgment  of  1828 ; 
and  that  the  judgment  of  1834  had  been  sa- 
tisfied by  payment  of  the  amount  reserred  by 
the  second  policy.  Held,  upon  appeal  (re- 
yersing  the  decision  below),  that  Doth  judg- 
ments should  have  precedence  of  the  jointure 
and  of  the  £400;  that  the  proylslon  in  the 
settlement  of  1812  for  the  widow  and  children 
was  only  to  affect  such  property  as  the  settlor 
should  leave  after  payment  of  his  just  debts  ; 
that  the  trustee  was  not,  as  a  trustee,  disquali- 
fied from  dealing  with  the  settlor,  even  though 
such  dealing  might  have  the  effect  of  injuring 
the  provision  for  the  widow  and  children; 
and  that  when  such  transactions  have,  with 
full  knowledge  of  the  state  of  facts,  been  acqui- 
esced in  by  c  q,  trusts  for  a  long  time,  it  would 
be  dangerous  and  against  public  policy  to  let 
them  be  re-opened. — In  re  M^Kerma's  Estate, 
131.  C.R.239.    (CA.) 


vi.  aorbembnts,  &g.,  at  variance  with,  or 
Fraudulent  as  being  against  the 
Settlement. 


VJLL  Satisfaction  and  Performance  of 
THE  Settlement. 

1.  A  marriage  settlement  conveyed  free- 
holds on  trust  for  the  issue  male,  in  such  shares 
as  the  father  should  appoint.  By  indenture, 
reciting  the  settlement,  he  conveyed  to  a  trus- 
tee, for  the  eldest  son  and  his  issue,  other 
lands,  in  consideration  of  his  releasing  all  his 
rights  under  the  settlement.  Held,  that  the 
father  was  entitled  to  that  share  of  the  settled 
property  to  which  the  son  had  been  entitled 
in  default  of  appointment.— Barron  v.  B.,  2 
Jones,  798.    (E.E.) 

2.  In  1790,  upon  the  marriage  of  K.,  lands 
were  settled  to  the  use  of  K.  for  life,  remain- 
der to  trustees  for  600  years,  remainder  to  the 
issue  mi^le  of  K.  The  trusts  of  the  term  were 
to  raise,  if  there  were  two  or  more  daughters 
and  no  issue  male,  £6000  for  their  portions,  to 
be  paid  in  such  shares  as  K.  should  appoint ; 
if  no  appointment,  share  and  share  alike. 
The  settlement  provided  that  if  K.  advanced 
any  of  the  daughters  in  his  lifetime,  such  ad- 
vancement should,  according  to  its  amount,  be 
deemed  a  satisfaction  of  the  portion,  unless 
K.  should,  by  writing  under  his  hand,  declare 
the  contrary.    There  were  issue,  three  daugh- 


ters only,  £.,  I.,  and  S. ;  but  no  son.    In  1818 
K.  contracted  to  sell  the  estates  ;  and  to  pro- 
tect the  purchaser  against  the  contingency  of 
there  being  issue  male,  £71,000  of  the  pur- 
chase-money was  permitted  to  remain  a  charge 
upon  the  lands.    In  1821,  K.,  on  the  marriage 
of  £.,  assigned  £50,000,  part  of  the  unpaid 
purchase-money,  to  the  trustees  of  the  settle- 
ment, as  her  portion,  not  to  be  paid,  however, 
until  K.*s  death.    In  1826,  on  the  marriage  of 
another  daughter,  S.,  EL  covenanted  that  he 
would  appoint  and  assure  that  £26,000,  part 
of  his  personal  estate,  should,  within  three 
months  after  his  death,  be  transferred  to  the 
trustees  of  the  settlement  of  I.    In  1836,  K., 
by  will,  directed  that  in  performance  of  this 
covenant  £20,000  should  be  paid  to  the  trustees 
of  the  settlement  of  I.,  out  of  the  unpaid  pur- 
chase-money, and  if  that  proved  deficient,  then 
out  of  his  residuary  personal  estate.    He  be- 
queathed to  his  executors  £20,000,  upon  trust 
to  pay  the  interest  thereof  to  his  remaining 
daughter,  I.,  who  was    unmarried,  for    her 
separate  use  duripg  her  life.    Heid,  that  I. 
was  to  elect  between  the  provision  made  for 
her  by  the  will  and  by  the  settlement ;  and 
that,  taking  the  latter,  she  was  entitled  to  the 
whole  £6000. — Broumlow  v.  Earl  of  Meath,  2 
Dr.  &  Wal.  674 ;  2  I.  E.  R.  383.    (C.) 

3.  A  father,  upon  the  marriage  of  his  daugh- 
ter, executed  to  the  Intended  husband  his 
bond,  with  warrant  of  attorney  for  confessing 
judgment  thereon,  conditioned  for  the  payment 
of  £800  by  instalments.  He  afterwards  be- 
queathed to  his  daughter  £800.  Held  that 
this  legacy  could  not  be  considered  as  a  satis- 
faction 01  the  debt  due  to  the  husband. — HaU 
V.  HiU,  1  Dr.  &  War.  94  ;  1  Con.  &  L.  120;  4 
I.  E.R.27.    (C.) 

4.  Sembk — ^That  a  rentcharge  xobj  be  a 
satisfaction  for  a  portion  in  gross. —  Wakott  v. 
^/o(wi}Mi  6  I.  E.  R.  227.    (C.) 

5.  An  attorney  entitled  to  landed  property, 
mortgaged  it.  The  mortgage  was  not  duly 
registered,  and  he,  in  about  a  year  and  a-half 
after  the  execution  of  the  first  mortgage, 
mortgaged  the  same  property  to  another  per- 
son, who  did  not  know  of  the  first  mortgage. 
The  second  mortgage  was  duly  registerec^  but 
the  second  mortgagee  employed  the  mort- 
gagor as  his  attorney  in  the  transaction.  Held, 
that  the  second  mortgagee  was  affected  with 
notice  of  the  first  mortgage,  in  consequence  of 
his  having  employed  the  mortgagor  as  his 
attorney ;  and  that  his  mortgage  must,  there- 
fore, be  postponed  to  the  first. — Marjorilxmka 
V.  Hovenden,  6  I.  E.  R.  128  ;  Dr.  &  Rep.  temp, 
Sudgen,  11.    (C.) 


Vni.   Carrying  into  Exeoxttion  by   thb 
Court. 

1.  In  pursuance  of  Articles  or  Cove^ 

nemt,  generally, 

2.  In  pursuance  of  Trusts  for  that 

purpose, 
8.  In  case  of  Wards  of  Court, 
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Executed 


[SETTLBHBNT.] 


^  the  Court. 


Vm.  1.  Executing  otmralh,  or  tn  jmnuamu  (^ 
ArticleM,  bjf  Court. 

1.  A  fmther,  on  bis  eldest  son's  marriage, 
settled  lands,  and  covenanted  to  pay  all  the 
incumbrances  affecting  tbem.  Held,  that  the 
Court  wonld  decree  specific  performance  with- 
otft  an  enqairy  whether  any  or  what  damage 
had  been  sostained,  incumbrancers  having 
actually  instituted  suits,  and  the  lands  being 
in  danger  of  being  sold. —  Vertker  v.  Lord  Gort, 
1  I.  E.  B.  1.    (B.) 

2.  On  the  marriage  of  H.  with  L.,  he  cove- 
nanted to  convey  specified  lands,  on  trust 
that  they  should  go  to  and  be  vested  in  his 
Issue  by  L. ;  and  that  such  issue  should  be 
entitled  to  the  further  sum  of  £10,000,  to  be 
charged  on  all  other  the  real  and  personal 
estates  of  H.,  not  therein  comprisea,  but  in 
such  shares  as  H.  should  by  deed  or  will  ap- 
point ;  in  default,  as  L.,  if  she  survived  H., 
should  by  deed  or  will  appoint ;  failing  ap- 
pointment, equally.  He/d,  that  a  Court  of 
£quity  would  execute  the  articles  by  giviuff 
successive  powers  of  appointment  to  H.  and 
L. ;  and,  in  default  of  such  appointment,  a 
limitation  to  the  children  of  the  marriage  as 
tenants  in  common  in  fee. — Thompgon  r.  Simp- 
son,  1  Dr.  &  War.  459.    (C.) 

8.  The  only  differenca  between  the  con- 
struction of  executory  trusts  in  a  marriage 
settlement  and  a  voluntary  settlement  or  will 
is,  that  in  the  former  the  nature  of  the  instru- 
ment affords  a  presumption  that  the  intention 
is  for  a  strict  settlement ;  whereas  in  the  latter 
case,  that  intention  must  appear  on  the  face 
of  the  instrument. 

Semble — A  limitation  to  trustees  to  preserve, 
&C.,  not  confined  to  the  lifetime  of  a  tenant 
for  life,  will  not  be  cut  down  to  that  life,  if 
there  are  contingent  remainders  which  may, 
during  a  longer  period,  require  protection. — 
Rochfort  T.  Fitzmaurice,  4  I.  £.  R.  876 ;  2  Dr. 
&  War.  1 ;  1  Con.  &  L.  168.  (C.) 

4.  The  Court  has  not  jurisdiction  to  compel 
a  male  ward,  with  whom  a  marriage  has  been 
solemnized  without  its  consent,  on  his  attain- 
ing age,  to  execute  a  settlement  of  his  estate 
so  as  to  exclude  his  wife  from  all  participa- 
tion therein.— i2«  Murray,  6  I.  E.  U.  266;  8 
Dr.  &  War.  88  ;  2  Con.  &  L.  186.  (C.) 

6.  In  settlements,  when  the  husband  and 
wife  are  living  together,  and  the  case  is  not 
one  of  contempt,  it  is  not  the  course  to  settle 
any  part  on  the  wife  to  her  separate  use  by 
way  of  pin-money,  unless  the  property  be 
large.  Such  a  provision  refused  wnen  the  sum 
to  be  settled  was  under  £1400.— Harpur  r.  Bali, 
8  I.  E.  R.  404,  600 ;  2  Jon.  &  L.  699.  (C.) 

6.  Vesting  clauses  to  sons  at  twenty-one, 
and  daughters  at  twenty-one  or  marriage,  are 
proper  to  be  introduced  in  a  settlement  in 
pursuance  of  articles  directing  **  usual  and 
proper  clauses."  So  are  clauses  of  survivor- 
ship and  accruer,  if  the  intent  appears  to  be 
that  no  part  of  the  property  shall  go  over, 
unless  all  goes  over. — Roche  v.  B.,  8  I.  E.  R. 
714.  (C.) 


7.  The  wife  of  A.  claimed  an  annuity  on  his 
estates  under  a  voluntaiy  deed,  or  had  a  right 
to  dower.  She  concurred  in  a  sale  of  some  of 
hb  estates  to  a  stranger,  and  joined  in  a  cove- 
nant to  levy  a  fine ;  and  was  induced  to  do  so 
by  other  estates  of  her  husband  being  settled 
by  articles  under  which  the  ptf.  (her  grand- 
son) claimed  ;  the  articles  recited  other  con- 
siderations, but  there  was  no  proof  of  any. 
No  fine  was  ever  levied  in  pursuance  of 
the  covenant,  but  the  purchaser  was  never 
disturbed.  The  articles  were  upheld,  as  for 
sufficient  consideration,  against  a  subsequent 
purchaser  for  value. — FiUmamrice  v.  Sadtier,  9 
L  E.  R  696.  (C.) 

8.  By  marriage  articles  the  intended  hus- 
band agreed,  in  consideration  of  the  marriage 
and  the  intended  wife's  fortune,  to  convey 
lands  in  trust  for  himself  for  life ;  and,  if  she 
survived  him,  to  the  use  of  the  intended  wife, 
and  the  child  or  children  of  the  intended 
marriage ;  if  no  children  of  the  marriage,  then 
to  the  use  of  the  wife,  her  heirs,  &c.  Held, 
that  a  settlement  in  pursuance  of  the  articles 
should  give  to  the  wife  an  estate  for  life, 
remainder  to  her  children. — Rossiter  v.  R^  14 
I.  C.  B.  247.  (B.)— I  Bevd.:  9  L  Jur.  N.  S.  378. 
(CJL)] 

vm.  2.  In  pursuance  of  Thuts  for  thai  pur- 

pote. 

9.  A.  and  B.,  father  and  son,  in  1818  execu- 
ted a  settlement  on  B**8  marriage.  They,  the 
lady,  her  father,  and  certain  trustees  were  the 
parties  to  this  deed.  Freeholds  were  con- 
veyed on  trust  for  A.,  for  life,  remainder  to 
B.,  and  were  exonerated  from  debts  due  by 
A.,  which  were  made  charges  on  leasehold 
premises  expressly  specified.  These  premises 
were  vested  on  trust  (titter  aHa)  to  keep  down 
the  interest  of  A.'s  debts  affecting  any  of  the 
settled  estates,  and  the  trustees  were  em- 
powered, "  with  the  desire  and  consent "  of  A. 
and  B.,  and  notwithstanding  any  of  the  trusts 
therein  contained,  to  sell  those  leaseholds  to 
pay  the  debts  and  incumbrances.  In  1824,  A. 
and  B.  executed  another  deed,  which  recited 
that  of  1818 ;  appointed  new  trustees ;  added 
new  debts ;  and  made  provision  for  paying  all. 
The  trustees  never  acted  in  discharge  of  the 
trust,  and  the  deeds  were  not  communicated 
to  the  creditors ;  but  B.,  who,  by  an  arrange- 
ment with  A.  had  possession  and  manage- 
ment of  the  estates,  paid  the  interest  on  Uie 
debts.  After  the  deaths  of  A.  and  B.,  B.'s 
son  entered  into  possession  of  the  estates.  A 
bond  creditor,  C,  whose  name  and  claim  were 
set  forth  in  the  schedule  to  the  deed  of  1818, 
filed  a  bill  to  carry  the  trusts  thereof  into 
execution.  Hdd  (by  the  Ld.  Ch.  of  Ir.),  that 
C.'s  debt  **  was  within  the  trust  contained  in 
the  indenture  for  the  payment  of  the  scheduled 
debts  " 

On  appeal,  theH.  L.  affirmed  that  decree. — 
Synnott  v.  Simpton,  6  H.  L.  Cas.  121. 


vm.  8.  Carrying  Settlement  into  Execution  ta 
the  case  of  Wards  of  Court. 


[RECTIFYING  SETTLEMENTS.] 
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IX.  Refobmino  &  Rectiftiko  Mistakes  in. 

1 .  A  marriage  settlement  conveyed  lands  to 
A.  (the  intended  bnsband),  his  heirs,  and 
assigns ;  and,  if  A.  died,  leaving  one  son  or 
more  sons  of  the  body  of  his  intended  wife  to 
be  begotten,  the  elder  of  them,  and  the  heirs 
male  of  his  body  was  always  to  be  preferred 
before  the  younger ;  with  full  liberty  to  A. 
"to  make  such  reasonable  provision  as  he 
should  think  fit,"  for  the  younger  child  or 
children.  If  A.  died,  leaving  no  son,  but  one 
or  more  daughters,  then  to  her  or  them,  on 
respectively  attaining  age,  their  heirs  and 
assigns,  share  and  share  alike.  Four  sons 
and  four  daughters  were  bom.  A.,  by  will,  in 
pursuance  of  that  power,  charged  the  lands 
with  £1500,  to  be  divided  amongst  the  younger 
children  as  therein  directed.  The  first  taker 
disputed  A.'s  right  to  charge  in  favour  of 
daughters,  one  of  whom  filed  a  bill  to  raise 
her  portion  of  the  £1500.  Hdd^  that  the 
power  was  well  exercised ;  and  that,  since  it 
was  evidently  intended  by  the  settlement  to 
provide  for  daughters  as  well  as  sons,  the 
Court  would  effectuate  that  intention,  and 
support  the  appointment,  by  transposing  the 
clause  creating  the  power,  and  that  contain- 
ing the  limitations  to  the  daughters  in  the 
event  of  there  not  being  a  son ;  whereby  the 
words  "such  younger  children"  would  in- 
clude both  sons  and  daughters. — Fenton  v.  F.j 
1  Dr.  &  Wal.  66.    (C.) 

2.  When  a  marriage  settlement  made  by  the 
husband's  father  was  defective  on  its  face,  in 
omitting  any  limitation  after  the  life  estate 
of  the  husband  and  a  jointure  to  the  wife, 
whereby  the  reversion  would  descend  to  X., 
the  elder  brother  of  the  husband,  a  correction 
of  the  settlement  was  refused  as  against  a 
judgment  creditor  of  X.,  though  sought  as 
soon  as  the  omission  was  discovered  ;  the  evi- 
dence of  the  intended  limitations  connisting 
of  a  letter  and  memorandum  from  the  lady's 
father,  and  conversations  with  the  settlor 
after  the  date  of  the  settlement;  the  draft 
being  lost,  and  the  solicitor  who  prepared  it 
being  unable  to  account  for  the  omission.— 
Miiner  v.  J/.,  8  I.  E.  R.  488.     (C.) 

•  8.  A.,  seized  of  a  life  estate,  with  remainder 
in  tail  to  B.  in  lands,  entered  into  a  voluntary 
agreement  with  B.  to  re-settle  the  lands,  and 
that  A.  should  be  made  tenant  for  life  of  one 
portion,  X.,  as  of  his  former  estate,  with  re- 
mainder in  tail  therein  to  B.  By  mistake,  X. 
was  limited  by  the  settlement  (which  was 
executed  thus)  to  B.,  for  life  only,  with  re- 
mainder to  his  heirs  male  in  strict  settlement. 
The  mistake  was  discovered  after  A.*s  death, 
but  before  the  birth  of  any  issue  of  B.,  who 
filed  a  bill  to  have  the  mistake  corrected. 
JJeld,  that  the  Court  could  not  bind  the  rights 
of  the  unborn  issue,  so  as  to  divest  them  of 
any  legal  estates  thereunder,  or  amend  the 
deed,  but  only  declare  the  rights  of  the  par- 
ties according  to  their  original  intention  and 
contract. — Rtchards  v.  Fitzgerald.  9  I.  E.  R. 
486.    (E.E.) 

4.  By  marriage  settlement,  lands  of  the 
husband  were,  bj  mistake,  and  contrary  to 


the  parties'  intention,  settled  upon  the  issne 
of  the  marriage. 

Form  of  decree  to  rectify  the  settlement, 
the  contingent  limitations  to  the  un'bom  issue 
not  being  capable  of  destruction. — Hamil  v. 
W^ife,  3  Jon.  &  L.  695.    (C.) 

5.  The  draft  of  a  marriage  settlement  did 
not  contain  a  covenant  as  to  an  annuity  of 
£250  which  was  to  be  settled  on  the  intended 
wife,  but  on  the  draft  was  endorsed  a  memo- 
randum in  the  handwriting  of  the  husband, 
stating  that  the  solicitor  who  prepared  that 
draft  "had  omitted  to  insert  a  clause  sub- 
jecting whatever  property  he  (the  husband) 
might  die  possessed  of  to  a  yearly  rentcharge 
of  £250  for  the  benefit  of  his  intended  wife 
during  her  life,  exclusive  of  such  other  ad- 
vantages as  she  might  be  entitled  to  by  the 
foregoing  deed."  On  the  death  of  the  hus- 
band, a  bill  was  filed  (by  a  party  claiming 
under  a  mortgage  of  both  estates,  and  of  a 
date  puisne  to  the  settlement),  praying  that 
the  covenant  might  be  reformed  in  conformity 
with  the  memorandum.  The  widow,  in  her 
answer,  resisted  the  reformation,  and  denied 
that  it  ever  was  her  understanding  of  the 
marriage  contract  that  the  operation  of  the 
covenant  was  to  be  limited  to  such  property 
only  as  the  husband  might  die  possessed  of. 
The  parol  evidence  of  three  trustees  of  the 
settlement  was  to  the  same  effect;  one  of 
them  deposed  that  to  him,  both  at  and  after 
the  marriage,  the  husband  had  stated  his  in- 
tention that  the  estates  which  he  then  pos- 
sessed, or  should  thereafter  acquire,  should 
be  subject  to  the  annuity  of  £250.  Held,  that 
the  bill  should  be  dismissed,  without  costs, 
and  that  a  declaration  should  be  inserted  in 
the  decree  that  the  annuity  was  well  charged 
upon  the  estates  of  which  the  husband  was 
seized  both  at  and  after  the  marriage. —  White 
V.  Anderson,  1  I.  C.  R.  419.     (C.) 


X.  When  a  Settlement  is  pbesumed    to 

HAVE   been  made. 


XI.  Respecting  Children's  Pobtion  or 
Maintenance.  iSe«  Portions — Estate, 
Charges  on — Satisfaction  and  Main- 
tenance. 

1.  In  general;  when  Vested, 

2.  How  and  when  RaiseabU, 


XI.  1.  In  general  i  when  Vested, 

6.  Under  a  settlement  made  upon  his 
father's  marriage  in  1783,  A.  was  entitled  to  a 
younger  child's  portion.  He  filed  a  bill,  in 
1825,  to  raise  it;  praying  an  account  of  all 
prior  incumbrances.  The  inheritrix  set  up 
prior  articles,  executed  in  1765  on  the  mar- 
riage of  ptf.'s  uncle  (ptf.'s  father's  elder 
brother),  which  were  registered  in  1767.  In 
1829,  ptf.  amended  his  bill  by  bringing  before 
the  Court  B.  and  her  husband,  the  only  per* 
SODS  beneficially  entitled  under  these  articles. 
B.  having  answered,  a  decree  was  pronounced 
in  1834,  granting  the  prayer;  and  the  usual 
reference  was  made.    Beiore  the  Master,  B. 
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and  her  husband  claimed,  in    right   of  her 
charge  under  the  articles  of  1765,  the  princi- 

?al  thereby  charged,  with  68  years  interest. 
Ipon  exceptions  to  the  report — Ueld^  that 
the  memorial  of  the  articles  of  1765  was  good 
secondary  evidence  of  those  articles,  posses- 
sion having  been  shown  to  have  gone  along 
with  them ;  and  that  execution  of  the  memo- 
rial by  the  grantee  satisfied  the  statute :  that 
B.*8  charge  nnder  the  articles  of  1765  was  not 
affected  by  the  8  &  4  W.  4,  c.  27,  which  is  pro- 
spective, not  retrospective :  that  the  account 
of  interest  on  foot  of  this  charge  should  be 
confined  to  the  time  when  the  bill  was  filed : 
that,  according  to  the  settled  practice  of  the 
Court,  ptfs.  were  entitled  to  costs  only  ac- 
cording to  the  priority  of  their  demands. — 
Peyton  v.  M'Dermott,  1  Dr.  &  WaL  198.  (C.) 

1.  By  marriage  settlement,  reciting  the  in- 
tended marriage,  and  that  the  father  of  the 
lady,  "  for  the  purpose  of  securing  a  provision 
for  her,  by  way  of  jointure,  in  case  she  should 
survive  her  intended  husband,  and  of  provid- 
ing for  the  issue  of  the  marriage,  had  agreed 
to  secure  a  sum  of  £4800  as  her  portion,  in 
the    manner    hereinafter    mentioned;*'     the 
father,  in  pursuance  of  that  agreement,  con- 
Teved  lands  of  which  he  was  seized  in  fee, 
suDJect  to  a  morigage,  to  trustees  for  99  years, 
to  raise  £1000  part  of  the  £4800,  and  pay  it 
to  the  intended  husband  for  his  own  use ;  and 
to  allow  him  to  receive  the  interest  on  £1300. 
further  part  of  the  £4800,  for  his  life  ;  and  if 
his  intended  wife  should  survive  him,  to  let 
her  receive  the  interest  during  her  life ;  and 
then  to  pay  the  principal  to  the  executors  or 
adminbtrators  ol  the  intended  husband.    If 
there  should  be  any  child  or  children  of  the 
marriage,  the  trustees  were  then  directed  to 
raise  £2500,  residue  of  the  £4800,   and  pav 
it  to  the  children,  if  more  than  one,  in  such 
shares  and  at  such  times  as  the  intended  hus- 
band should  appoint ;  in  default  of  the  ap- 
pointment, to  pay  it  to  them  in  equal  shares 
if  more  than  one  ;  and  if  but  one,  the  whole  to 
such  one  at  twenty-one  or  marriage  ;  subject, 
to  a  life  interest  in  that  sum,  thereby  given 
to  the  intended   husband.    It  was  declared 
that  if  there  should  be  no  issue  of  the  mar- 
riage, the  £2500  should  not  be  raised.    There 
was  only  one  child  of  the  marriage.    He  died 
a  few  days  after  his  birth,  in  the  life  of  his 
father.    Held^  upon  the  construction  of  the 
settlement,  that  the  child  toolc  a  vested  inter- 
est in  the  £2500  on  his  birth ;  and  that  his 
personal  representative  was  entitled  to  have 
it  raised  out  of  the  estate. 

The  right  to  interest  on  this  sum  was  limited 
to  the  year  1825,  when  the  sum  was  first 
claimed  ;  but  interest  on  the  £1000  and  £1800 
was  allowed :— on  the  £1000,  from  the  filing, 
in  1800,  of  the  original  bill;  on  the  latter, 
from  the  time  when  the  right  to  that  sum 
accrued.— i2e*7/y  v.  Fitzgerald,  6  I.  E.  R.  335; 
Dr.  Rep.  temp,  Sugden,  122.    (C.) 

2.  Rights  of  children  under  marriage  ar- 
ticles to  annuities,  charged  on  leaseholds  for 
lives,  and  on  a  term  of  years. — Richardson  v. 
Nixon,  7  I.  E.  R,  620 ;  2  Jon.  &  L.  250.    (C.) 


8.  y.  devised  lands  to  P.  on  trust,  to  con- 
vey them  to   his   three  sons 'in  such  shares 
as  P.  should  appoint ;  in  default  of  appoint- 
ment ;  V.  gave  the  lands  to  them  equally,  as 
tenants    in    common.    In   1786,   P.,  in  exe- 
cution of  the   trust,    conveyed  part    of  the 
lands  to  the  u«e,  that  if  S.  (one  of  the  sons) 
married  with  P.*s  consent,  but  not  otherwise, 
any  wife,  who  survived  S.,  should  receive  for 
jointure  an  annuity  (not  exceeding  a  specified 
sum)  as  S.  should  appoint ;  and  to  the  further 
use,  that  S.,  if  he  married  with  such  consent, 
but   not  otherwise,  might  by  deed    or    will 
charge  the  lands  with  £500  for  portions  for 
his  younger  children,  payable  in  such  shares 
as  S.  should  appoint.    In   1788,   S.  married 
with  consent;  and  reciting  his  power,  cove- 
nanted that  his  trustee  should,  if  one  or  more 
younger  children   of  that  marriage  survived 
him,  raise  £500  out  of  the  lands ;  that  sum  to 
be  divided  in  such  shares  amongst  them  as 
S.  should  by  will  appoint ;   for  want   of  ap- 
pointment; equally.  There  were  three  younger 
children  of  that  marriage.    S.  married  a  se- 
cond wife,  and  charged  the  lands  with  an 
annuitv  for  her  jointure.    The    second  wife, 
four  children   of  the   second  marriage,   and 
the  three  younger  children  of  the  first  mar- 
riage, survived  S.,  who,  by  will,  in  1842,  ap- 
pointed Is.  to  each  child  of  the  first  marriage, 
and  the  residue  among  the  others.     Hdd,  that 
P.*s  consent  was  necessary  only  to  any  mar^ 
riage  of  S.  which  should  happen  during  P/t 
life ;  that  the  children  of  the  second  marriage 
were  objects  of  the  power;  that  the  settle- 
ment of  1788  amounted  to  a  contract,  that  so 
far  as  S.  could  bind  his  power,  the  children 
of  the  first  marriage  should  take   the  fund 
equally  amongst  them,  if  he  did  not  apportion 
it  amongst  them  in  other  shares :   that,  upon 
issue  born  of  the  second  marriage,  S.*s  power 
to  appoint  was  gone :  and  that  the  children  of 
both  marriages  were  entitled,  as  one  class,  to 
the  fund  amongst  them  equally. — Greene  v.  C, 
8 1.  E.  R.  478 ;  2  Jon.  &  L.  629.  (C.) 

4.  A.,  having  power  to  charge  £500,  and 
appoint  it  among  his  younger  children,  by 
articles  on  his  first  marriage,  charged  it  for 
the  benefit  of  the  younger  children  thereof; 
and  married  again.  There  were  younger  child- 
ren of  both  marriages.  By  will,'  A.  appointed 
nominal  shares  to  the  children  of  the  first  mar- 
riage, and  the  bulk  to  those  of  the  second. 
Hefdj  that  the  power  included  all  younger 
children ;  that  tnerefore  the  articles  became 
invalid,  on  the  second  marriage,  as  an  appoint- 
ment, and  that  the  power  might  be  re-exer- 
cised :  but  that  the  articles  were  a  contract  to 
exercise  it  substantially  for  the  benefit  of  the 
younger  children  of  the'first  marriage,  and  con- 
;  trolled  the  power ;  that  the  testamentary  ap- 
I  pointment  also  was  therefore  invalid;  and  that 
the  fund  should  be  divided  equally  amongst 
the  younger  children  of  both  marriages,  as  a 
class.  The  costs  of  raising  the  family  charge, 
but  not  of  the  suit  to  raise  it,  were  given  out 
of  the  estate.— Aileyne  v,A,,B  I.  E.  R.  493;  2 
Jon.  &  L.  644.  (C.) 

6.  A  father  (tenant  for  life,  with  power  to 
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charge  £500  for  younger  children),  and  his 
Bon  (tenant  in  tail),  re-settled  the  estate,  to 
the  use  that  the  son  should  receive  a  rent- 
charge  for  their  lives  and  that  of  the  survivor, 
with  powers  of  distress  and  entry  for  non-pay- 
ment ;  then  to  the  use  of  the  father  for  life, 
with  power  to  charge  an  additional  £1000  for 
younger  children ;  then  to  the  son  in  tail.  Ileldy 
that  although,  if  it  was  the  intent  to  give  the 
annuity  priority  over  the  £1000,  equity  would 
not  allow  a  legal  merger  to  destroy  it ;  yet, 
on  the  true  construction  it  was  not  intended 
that  it  should  exist  after  the  father's  death, 
though  granted  for  the  son's  life ;  and  that 
therefore  the  general  rule,  giving  priority  in 
family  settlements  to  charees  for  younger 
children  should  prevail.— Af*/&  v.  A/.,  9 1.  £.  R. 
299 ;  8  Jon.  &  L.  242.    C.) 


XI.  2.  How  and  when  Raiseable. 

1.  By  marriage  articles,  under  seal,  made 
hetween  W.,  the  intended  husband,  and  M., 
his  father,  of  the  one  part,  and  H.,  the  in- 
tended wife,  and  T.,  her  father,  of  the  other 
Sart ;  M.  covenanted  that   he  would,  at  his 
eath,  leave  and  devise  to  W.,  bis  heirs,  exe- 
cutors, &c.,  all  such  property,  real  and  personal, 
as  he  should  then  be  possessed  of  and  entitled 
to,  charged  only  with  a  jointure  for  his  wife, 
and  with  pecuniary  legacies  not  exceeding 
£1000.  It  was  further  agreed  that  U.,  if  she 
gurvived  her  intended  husband,  should  have 
and  receive  a  jointure,  charged  and  chargeable 
upon  all  and  singular  the  property,  real  and 
personal,    of  both  M.   and  \V.      That    the 
eldest  son  of  the  marriage  should  have  and 
become  entitled  to  a  perpetual  annuity  of 
£400  a-vear,  to  issue  out  of  and  be  charged 
noon  all  the  real  and  personal  estates  which 
M.,  or  W.,  or  either  of  them,  should  be  seized 
or  possessed  of  or  entitled  to ;  subject,  never- 
theless, to  such  jointure  as  should  be  appointed 
for  the  wife  of  M..  and  to  the  jointure  provided 
for  U. ;  and  subject  to  a  further  £2000  as  a 
provision  for  the  younger  children  of  the  in- 
tended marriage.     Beld,  that  the  £2000  was 
not  charged  upon  the   rentcharge  of  £400 
a-year ;  and  that  the  proper  fund  for  the  pay- 
ment of  the  £400  a-year  and  the  £2000,  was 
the  residue  of  the  real  and  personal  estate  of 
which  M.   and  W.,  respectively,  should  die 
seized,  after  payment  thereout  of  all   their 
debts,  whether    by    judgment,   specialty,   or 
simple  contract. — Ennis  v.  Smith.  Jon.  &  Ca. 
400.    (£.E.) 

2.  By  deeds  of  settlement  and  appointment 
£15,000  were  provided  as  portions  for  daughters, 
to  bear  interest  from  the  death  of  the  father. 
By  a  subsequent  re-settlement,  a  sum  of  £G000 
was  provided  for  the  daughters,  in  addition  to 
the  portions  already  secured  for  them;  but 
there  was  no  mention  made  of  interest  on  this 
£6000.  In  the  same  deed  provision  was  ex- 
pressly made  for  payment  of  interest  upon 
other  sums  thereby  directed  to  be  raised. 
Held  (affirming  the  judgment  of  the  M.  li., 
1 FL  &  K.  151,  that  interest  was  not  payable 


upon  that  £6000.— Clayton  r.  Glengall,  1  Dr. 
&  War.  1 ;  1  Con.  &  L.  311.    (C.) 

3.  Testator  having,  by  marriage  settlement, 
a  power  of  appointment  and  distribution  over 
£5000,  by  will  appointed  same  payable  with 
interest  from  his  death.  He  gave  a  further 
£3000  to  be  divided  equally  among  his  child- 
ren, **  subject  to  the  same  limitations,  in  all 
respects,  as  the  said  sura  of  £5000."  Both 
sums  were  charged  upon  the  same  lands.  Heldf 
that  the  £3000  was  not  to  bear  interest.— 
Bredin  v.  J5.,  1  Dr.  &  War.  494.    (C.) 

4.  By  marriage  settlement,  a  term  of  500 
years  was  limited  to  secure  £4000  for  vounger 
children,  to  be  paid  in  such  shares  and  at  such 
times  as  the  settlor  should  appoint;  in  default 
of  appointment,  share  and  share  alike ;  to  be 
paid  to  the  sons  at  twenty-one,  and  to  the 
daughters  at  that  age,  or  day  of  marriage. 
The  trustees  were  empowered,  after  the  de- 
cease of  the  settlor,  to  raise  the  interest  of  the 
portions  at  £6  per  cent.,  and  apply  it  for  the 
maintenance  of  the  children.  At  the  death  of 
the  settlor  some  of  the  children  had  attained 
their  age,  and  others  were  infants.  Heldy  that 
as  the  portions  were  payable  to  such  of  the 
children  as  were  of  age,  the  whole  sum  should 
be  raised. 

That  the  portions  of  the  minors  should  be 
invested,  ana  transferred  to  rheir  separate 
credit,  with  liberty  to  them  to  apply  on  their 
coming  of  age  or  marrying.— Z««cA  v.  Z.,  2 
Dr.  &  War.  568.    (C.) 

5.  By  settlement  on  the  marriage  of  J., 
lands  to  which  his  father,  K.,  was  entitled  ab- 
solutely, were  conveyed,  upon  trust  to  permit 
K.,  and  his  heirs  and  assigns,  to  take  the  rents 
until  the  death  of  J. ;  then  to  secure  a  join- 
ture of  £300  a-year  for  the  intended  wife  of 
J.,  notwithstanding  that  K.  might  be  living. 
There  was  a  power  to  raise  £iOOO  for  younger 
children  of  the  marriage,  to  be  paid  to  the 
sons  at  twenty-one,  and  to  the  daughters  at 
twenty-one  or  marriage,  **  if  such  respective 
times' of  payment  happen  after  the  death  of 
J. ;  but  if  before,  then  within  three  months 
after  the  death  of  J.,  and  not  before,  unless 
with  the  consent  of  K.,  if  living,  and  if  dead, 
of  J.  K.,  having  died,  and  having  devised  the 
lands  to  his  son  A.,  J.  appointed  £3960  to  a 
child,  who  had  attained  twenty-one.  Held^ 
that  the  appointee  could,  witli  J.'s  consent, 
raise  the  portion  in  J.'s  life. — Kielf/  v.  K^  2 
Con.  &  L.  334 ;  4  Dr.  &  War.  38 ;  5  I.  E.  R. 
435.     (C.) 


6.  A  marriage  settlement  created  a  term  of 
years  upon  trust  to  raise  a  sum,  not  exceeding 
£2000,  for  portions  for  younger  children  of 
that  marriage.  In  default  of  appointment  by 
the  settlor,  that  sum  was  to  be  divided  equally 
amongst  such  younger  children,  and  to  be 
payable  to  sons  on  attaining  age,  and  to 
daughters  at  eighteen  or  marriage,  whichever 
should  first  happen :  proviso — that,  if  any 
younger  child  died  under  age  and  unmarried 
its  share  should  go  to  the  survivors ;  if  but 
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"  one  TouDger  child,  sod  or  dmnghter,  the  same 
should  have  and  he  entitled  to  the  sum  of 
£1000,  and  no  more  ;  and  that,  in  that  event, 
the  snm  of  £1000,  and  no  more,  should  be 
raised."  There  were  two  younger  children. 
Both  survired  their  parents,  but  one  died 
nnder  the  age  of  eleven  years.  The  repre- 
sentative of  the  survivor  tiled  a  bill  claiming 
the  whole  £2000.  Held,  that,  in  the  events 
which  bad  happened,  £1000  only  was  raise- 
able. — Clarke  v.  Jessop^  Dr.  Rep.  temp.  Sugden, 
801.    (C.) 

1.  By  marriage  settlement  the  real  estate  of 
the  husband  was  limited  to  him  for  life ;  at 
his  death  to  trustees  for  a  term  of  years ;  and 
subject  thereto  to  the  first  and  other  sons  of 
the  marriage  in  tail  male ;  remainder  to  the 
husband  in  fee.  The  trusts  of  the  term  were 
declared  to  be  for  raising  portions  for  younger 
children  of  the  marriage  **  in  case  there  should 
be  one  or  more  child  or  children  of  the  mar- 
riage, besides  an  eldest  or  only  son."  There 
were  two  daughters  only,  and  no  son,  issue  of 
the  marriage.  On  the  marriage  of  one  of  the 
daughters  the  father  settled  upon  her,  and 
her  husband,  and  her  children,  an  annuity  of 
greater  value  than  her  share  of  the  portions 
under  his  own  marriage  settlement,  and 
charged  that  annuity  upon  the  estate  which 
had  been  subject  to  that  settlement.  Upon 
the  marriage  of  the  second  daughter  he  made 
for  her  a  pecuniary  provision,  which  was  de- 
clared to  be  in  satisfaction  of  her  portion  un- 
der the  settlement ;  and  by  will  devised  the 
estate  which  had  been  settled  to  bis  two 
daughters,  in  the  same  manner  as  it  would 
have  come  to  them  if  he  had  died  intestate. 
Held,  upon  the  construction  of  the  settlement, 
that  the  portions  were  not  raiseable  in  the 
events  that  had  happened,  there  being  no  son 
of  the  marriage. 

When  children  are  entitled  to  portions,  and 
the  estate  descends  among  them,  none  of  them 
are  entitled  to  claim  their  portions  against  the 
others.— Ha/co«  v.  Bioomfield  6  L  £.  R.  227. 
(C.) 

2.  Lands  were  settled  to  the  use  of  A.  and 
B.,  his  wife,  for  their  lives,  and  the  life  of 
the  survivor  of  them ;  and,  after  the  death 
of  the  survivor,  to  the  use  of  the  trustee, 
for  800  years,  upon  trust,  if  there  should 
be  (which  happened)  no  children  of  A.  and 
B.  living  at  the  death  of  A.  other  than  X. 
and  an  eldest  son,  to  raise  £5000  as  the 
portion  of  X.,  to  be  paid  to  her  on  attaining 
twenty-one  or  marriage,  with  interest  in  the 
meantime  at  the  rate  of  £5  per  cent.,  for 
her  maintenance,  &c.;  but,  if  there  should 
be  any  children  of  A.  and  B.  living  at  the 
decea.se  of  A.,  other  than  an  eldest  son  and 
X.,  to  raise  £10,000  (including  the  first-men- 
tioned £5000)  as  portions  for  all  the  children 
of  A.  and  B.  (except  as  aforesaid)  as  A.  and 
B.,  or  the  survivor,  should  by  deed  or  will 
appoint  ;  in  default  of  such  appointment, 
among  all  such  children  equally,  at  twenty- 
one  or  marriage;  with  interest  from  the 
decease  of  the  survivor  of  A.  and  B.  in  the 
meantime ;  and  until  their  portions  should 


become  payable,  for  their  maintenance  and 
education.  A.  died,  leaving  B.  rarriring. 
Heklf  that  X.  was  entitled  to  hare  her  por- 
tion raised,  by  tale  of  the  rerereionary  term 
of  800  vears,  with  interest  from  the  time 
of  A*s  death.— /a  re  Atflward$  Estate,  18  L 
C.  K.  472.    (L.E.C.) 


Xn.  WiFB*8  Rights  and  Powers  ukdkb  a 
Settlement  :  how  thet  mat  b> 
lost  or  waited. 

8.  By  marriage  articles,  the  husband  was 
entitled  to  the  wife*s  personal  estate  ;  he 
covenanting  to  secure  her  a  jointure.  Thirty 
years  afterwards  it  appeared  that,  by  reason 
of  his  want  of  property,  the  covenant  had 
not  been  performed,  and  that  it  was  not 
likely  to  be  performed.  A  legacy  bequeathed 
to  the  wife,  and  decreed  in  an  administration 
suit  to  be  paid  to  her  and  her  husband,  was 
in  Court.  On  a  bill  filed  by  her— Held,  that 
the  articles  were  illusory,  and  that  the  money 
in  Court  should  be  transferred  to  her  suit, 
and  settled  so  as  to  secure  a  provision  for 
her  and  her  children. — Irwin  v.  /.,  5  I.  £.  B. 
378.    (R.) 

4.  A.,  an  infant,  by  ante-nuptial  articles, 
covenanted  to  settle  her  real  estate.  After 
attaining  age,  and  during  coverture,  she,  in 
pursuance  oif  the  covenant,  executed  a  settle- 
ment, but  did  not  levy  a  fine.  Held,  that  she 
was  not  bound  either  by  the  settlement,  or  by 
the  articles.— JBroicn  v.  M'CUntock,  7  I.  E.  B. 
347.    (C.) 

5.  Marriage  articles,  containing  a  bare  co- 
venant that,  if  the  husband  should  die  in 
the  wife*s  lifetime,  without  leaving  isSne,  she 
should  be  entitled  to  one-half  of  whatever 
real  or  personal  estate  be  should  die  seized 
or  possessed  of,  and  containing  no  provision 
in  the  event  of  his  dying  leaving  issue.  HeU, 
from  the  general  intent  apparent  on  them, 
that  they  barred  the  widow  of  dower  out 
of  the  remaining  moiety  of  the  husband's 
estates. 

The  effect  of  election  against  a  will  is,  to 
give  the  property,  which  was  devised  to  the 
party  electing,  to  the  devisees  disappointed 
by  the  election.  It  never  goes  as  it  undis- 
posed of  by  the  will. —  Hamilton  v.  Jackaon^  8 
I.  E.  R.  196  ;  2  Jon.  &  L.  296.    (C.) 

6.  By  marriage  articles,  money  was  vested, 
in  trust,  to  permit  the  wife,  during  the  joint 
lives  of  herself  and  her  husband,  to  receive 
the  interest  to  her  separate  use;  and,  after 
the  death  of  the  husband,  in  trust  for  her  and 
her  assigns  during  her  life,  if  she  survived 
him ;  and,  after  the  death  of  the  wife,  as  to  one 
moiety,  upon  specified  trusts,  and  as  to  the 
other  moiety,  in  trust,  for  the  sole  absolute 
use  of  the  wife,  to  be  disposed  of  by  her  in 
such  manner  as  she  might  appoint  by  any 
deed  during  her  coverture,  or  by  any  will 
to  be  duly  executed  by  her,  notwithstanding 
her  coverture.  Held,  that  the  wife  could  not 
dispose  of  her  entire    estate  in  the  latter 
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moie^  of  the  fand,  in  the  hnshand's  lifetime ; 
and  tnerefore  no  Talid  release  could  be  giren 
for  It.— iVlixon  v.  N,,  8  I.  E.  R.  264  ;  2  Jon.  & 
L.416.    (C.) 

1.  A  marriage  settlement  recited  an  agree- 
ment by  the  father  of  the  intended  wife,  to 
grant  the  husband,  as  a  marriage  portion, 
annuities  to  be  issuing  out  of  distinct  lands 
held  on  terminable  leases.  Testatum:  that, 
in  consideration  of  the  marriage,  and  to  grant 
a  marriage  portion  to  the  husband,  and  to 
secure  a  jointure  for  the  wife,  if  she  survived, 
the  settlor  conveyed  the  lands,  on  trust,  to 
suffer  the  husband,  during  the  lives  of  himself 
and  his  wife,  to  receive  to  his  use,  out  of  the 
lands,  naminattm,  the  several  recited  annui- 
ties ;  after  his  death,  to  suffer  the  children  to 
receive  them,  in  such  shares  as  husband  or 
wife  should  appoint ;  in  default  of  appoint- 
ment, equally ;  if  the  wife  survived  the  hus- 
band, and  none  of  their  issue  were  then  alive, 
to  permit  her  to  receive  those  annuities  dur- 
ing life,  with  power  to  distrain  for  them : 
proviso,  that,  if  she  survived  her  husband, 
and  there  were  children  living  at  his  death, 
the  trustees  should  pay  her,  for  life,  out  of  all 
the  lands,  or  suffer  her  to  receive,  out  of  the 
rents  thereof,  an  annuity  of  £150,  in  bar  of 
dower,  with  power  to  distrain  for  it.  Heldj 
that  that  annuity  was  in  addition  to  the 
annuities  granted  to  the  trustees,  and  men- 
tioned in  the  recitals,  and  was  not  payable 
out  of  them. — Blair  v.  Nugent,  3  Jon.  &  L. 
668.    (C.) 


XTTT.  In  Bar  of  Dowbb,  Thibds,  &c. 

2.  When  property  was,  by  an  ante-nuptial 
settlement,  settled  upon  a  wife,  "  as  and  for 
her  jointure,  in  full  lieu,  bar,  and  satisfaction 
of  any  dower  or  thirds,  at  common  law,  oat 
of  all  or  any  of  the  estates,  real,  personal,  or 
freehold,  of  which  G.  (the  husband)  now  is, 
or  at  any  time  hereafter  shall  become  pos- 
sessed or  entitled  to" — Held,  to  bar  the  wife's 
right  to  any  part  of  the  personal  estate  of  the 
husband  dying  intestate. —  Gurly  v.  G.,  2  Dr.  & 
Wal.  463.    (^C.)--[Affd.:  8  CI.  &  F.  743.] 

8.  Lands,  the  property  of  A.,  held  under 
leases  for  lives  renewable  for  ever,  and  for 
long  terms,  were,  upon  the  marriage  of  A. 
with  B.,  conveved,  upon  trust,  to  receive  the 
rents,  &c.,  and  pay  them  to  A.,  for  life,  so 
long  as  he  should  continue  solvent,  and  able 
to  support  B.,  and  no  longer ;  and  from  his 
death,  or  his  becoming  insolvent,  failing  in 
his  trade,  or  being  unable  suitably  and  com- 
petently to  support  B.,  to  pay  the  rents  to 
B.  for  her  life,  and  for  her  own  sole  and 
separate  use.  Held,  that  this  settlement  did 
not  bar  B.  of  her  right  to  dower  out  of  fee- 
simple  estates  acquired  by  A.  since  his  mar- 
riage.—/yan  V.  Henry,  2  Dr.  &  Wal.  556.     (C.) 

4.  In  marriage  articles,  a  covenant  by  the 
husband  to  provide  a  jointure  of  £200  sterling 
per  an.,  to  be  levied  on  the  lands  of  D.  and 
b.,  though  the  jointure  be  paid,  will  not  bar 


the  wife's  right  to  her  distributire  share  of 
the  personal  estate. — Creagh  v.  C.,  8  I.  E.  B. 
68.    (C.) 

5.  By  marriage  settlement,  £400,  the  wife's 
fortune,  was  given  to  the  husband.  Some 
terminable  interest  was  conveyed  by  his  fa- 
ther to  trustees,  to  pay  the  wife,  if  she  sur- 
vived, a  jointure  of  £10  per  an.  The  husband 
covenanted  that,  if  these  properties  should 
fail  or  be  deficient,  all  the  real  and  per- 
sonal estate  of  which  he  should  die  seized, 
&c.,  should  be  vested  in  the  trustees,  to  raise 
£100,  or  buy  an  annuity  of  £40  for  the  wife. 
Held,  sufficient  to  bar  her  right  to  dower. — 
Killen  v.  Campbell,  10  I.  E.  R.  461.     (C.) 

6.  A  marriage  settlement  contained  a  clause 
that  the  provision  thereby  made  and  intended 
for  the  wife,  in  the  event  of  her  viduity, 
should  be  accepted,  in  full  lieu  of  dower 
or  thirds,  to  which  she  might  be  entitled 
at  common  law,  or  otherwise  howsoever. 
Held,  that  she  was  barred  of  her  share  of  her 
husband's  personal  estate  under  the  Statute 
of  Distributions.— in  re  Burgess's  Trusts,  11  I. 
C.  R.  164 ;  6  I.  Jur.  N.  S.  12.    (R.) 


SETTLEMENT. 

—  0/  Family  Disputes,    and  Family  Arrange- 
ments, 

7.  In  1800,  E.  married  the  sister  of  his  de- 
ceased wife,  and  had  sons  and  daughters  by 
her.  His  nephew,  N.,  entitled  in  remainder 
to  e-states  expectant  on  E.'s  death  without 
issue  male,  threatened  to  institute  a  suit  to 
invalidate  E.'s  second  marriage.  To  avert 
this  suit,  a  compromise  was  entered  into. 
Thereby  N.,  for  value,  covenanted  not  to  dis- 
turb the  marriage.  E.  acted  on  that  deed 
until  his  death  in  1838.  In  1840,  ptf.,  E.'s 
executor  and  eldest  son  by  the  second  mar- 
riage, filed  a  bill  to  have  it  set  aside  as  against 
public  policy.  Held,  that  the  bill  should  be 
dismissed,  with  costs. 

When  parties  cannot  be  restored  to  their 
original  rights,  it  requires  a  very  strong  case 
to  induce  the  Court  to  interfere. 

Family  arrangements,  to  terminate  litiga- 
tion, especially  on  questions  of  leiritimacy, 
are  much  favoured  by  the  Court. —  Westby  v. 
W.,  4  I.  E.  R.  686  ;  2  Dr.  &  War.  602 ;  1  Con. 
&L.  637.    (C.) 

8.  Securities  obtained  from  the  ptf.  for  his 
wife,  as  a  compromise  of  doubtful  rights,  but 
under  the  threat  and  apprehension  of  arrest, 
and  without  adequate  consideration  or  advice, 
set  aside.— *S)'co«  v.  S,,  11 1.  E.  R.  74.    (C.) 

9.  The  Court  is  not  bound  to  make  an 
order  for  sale  under  the  I.  E.  Act,  if  it  would 
not  decree  a  sale  in  a  plenary  suit. 

By  deed  between  father  and  son,  for  large 
consideration  from  the  son,  his  object  being 
to  preserve  B.  in  the  family,  the  lands  of  A. 
and  B.  were  conveyed  to  a  trustee  in  trust  to 
sell  A.,  in  the  first  instance,  to  pay  incum- 
brances and  debts  of  the  father;  and  as  to 
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B^  labject  to  to  mach  of  the  debts  and  in- 
cumbrances as  should  remain  nnpaid  by  the 
sale  of  A.,  in  trust  to  raise  a  sum  to  pay  them, 
and  subject  thereto  to  the  father  for  life, 
remainder  to  the  son  in  fee.  The  Court  re- 
ifused  to  make  an  order  for  the  sale  of  B.  on 
the  father's  petition,  a  part  of  A.  remaining 
unao\d.—Expcarte  Kennedy,  1 1 L  E.  B.  171.  (R.) 


SEVERANCE. 
See  Estate,  VL 


SEWERS. 
Set  Caxals,  &c. 


SHANNON  NAVIGATION. 
Se€  Drainiso  and  Draduob. 


SHARES,  AND  SHAREHOLDERS. 
See  Jonrr-STOCK  Companies. 


SHERIFF. 

[As  to  his  duty  in  summoning  a  jury  for 
trial  of  an  issue  in  the  Court  of  Ch.,  see  21  & 
22  Kic,  c.  27,  s.  3 ;  Sheriffs  Act,  6  &  6  W,i, 
c.  65.] 

1.  A  sheriff,  refusing  to  try  to  execute  an 
attachment  issued  to  compel  an  appearance 
in  an  equity  suit,  will  be  attached. — Morgany. 
Ccpeiand,  1  Jones,  248.    (E.E.) 

2.  A  deed  of  deputation,  whereby  a  high 
sheriff  appoints  a  sub-sheriff,  and  wliich  pro- 
rides  tiiat  the  first  £2400  received  by  the 
sub-sheriff  for  fees  in  tlie  office  shall  be  paid 
to  the  high  sheriff ;  the  surplus,  if  any,  to  the 
amount  of  £800  to  the  sub-sheriff  as  a  salary  ; 
and  the  further  surplus,  if  any,  to  the  high 
sheriff,  is  not  illegal,  or  in  violation  of  the  12 
(r.  1,  cA.^Drummondy,  Ponder,  1 1.  E.  R.  223. 
(C.) 

8.  A  sheriff  is  entitled  to  full  indemnity 
for  all  costs  incurred  by  him  in  relation  to  a 
seizure  under  Ajfi.fa.  issued  out  of  this  Court, 
including  the  costs  of  a  motion  to  enlarge  the 
return.— Bowycr  v.  Biair,  Fl.  &  K.  686.     (R.) 

4.  The  recognizance  of  a  tenant  under  the 
Court,  and  of  his  sureties,  is  not  a  debt  due  to 
the  Crown.  Upon  the  execution  of  a  levari 
grounded  on  such  recognizance,  the  sheriff  is 
only  entitled,  under  the  equity  of  the  6  Anne, 
c.  7,  to  such  fees  as  by  that'  Act  he  should 
have  upon  the  execution  of  a  ca.  sa^  ovji.fa., 
at  suit  of  a  subject — t.  e.,  to  Is,  on  the  first 
£100,  and  6d.  on  the  residue  of  the  sum  levied 
by  virtue  of  the  writ,  the  21  &  22  G,  3,  c.  20, 
not  applying  to  such  an  execution. 

The  leoari  having  been  marked  for  £944, 
the  sheriff,  on  the  21st  Dec.  1839,  levied  £319. 


Ss.  on  account ;  and  on  the  11th  of  June  1640 
received  the  balance,  £624.  178.,  but  did  not 
pay  over  the  amount  until  the  Ist  of  May 
1841.  He  had  received  from  the  deft-  in 
execution  £73.  10s.  for  his  fees  upon  the  exe- 
cution ;  a  further  £50  for  forbearance ;  and 
afterwards  deducted  from  the  sum  levied  £49. 
14s.,  for  fees  upon  the  execution.  The  Court 
declared  him  entitled  to  £26.  2s.,  and  no  more, 
for  fees,  and  ordered  him,  within  ten  days, 
to  refund  the  £73.  10s.  and  the  £50,  and  also 
the  difference  between  £49.  14s.  and  £26.  2s,, 
with  interest  at  £6  per  cent,  from  the  time  of 
the  payments;  and  also  to  pay  interest  on 
the  sum  levied  for  the  time  he  held  it  in  his 
hands,  and  all  the  costs  of  the  motion  as 
between  solicitor  and  client. 

And  he  must  further  pay,  as  between  soli- 
citor and  client,  Mr.  Creed's  costs  of  this 
motion,  and  of  all  proceedings  connected 
therewith.  A  sheriff  or  other  officer  of  the 
Court  may  always  be  certain  of  its  protection, 
so  long  as  he  acts  in  the  proper  discharge  of 
his  office ;  but  when  I  find  such  officer  abusing 
his  authority  for  the  purpose  of  oppression  or 
fraud,  I  shall  ever  reel  it  my  duty  to  visit 
him  with  the  severest  punishment  of  the 
Court.— Cn»</v.  C,  4  I.  E.  R.  299;  Fl.  &  K. 
896.    (R.) 

6.  A  sheriff  is  not  entitled  to  poundage 
under  the  12  (?.  1,  c.  4,  for  executing  a  writ 
of  levari  against  a  receiver  and  his  sureties 
bound  by  recognizance  in  the  Court  of  Ch. 

The  sheriff  is  not  entitled  to  fees  under 
6  Anne,  c.  7,  as  between  party  and  party, 
when  the  execution  has  no  sum  certified  under 
the  1st  sec.  of  that  Act — Reg,  v.  Phipps,  2  L 
Jur.  73.  (C.) 

6.  The  sheriff  ought  not  to  be  made  a  party 
to  a  cause  petition  for  an  injunction  to  re- 
strain a  sale  by  him  of  chattels  which,  after 
seizure,  have  been  found  to  be  the  property  of 
the  execution  debtor. — Jackson  v.  Bossiter,  2  L 
Jur.  N.  S.  411.  (R.) 

7.  The  deft,  in  an  execution  being  the 
registered  proprietor  of  shares  in  a  ship,  a  JL 
fa.  was  delivered  to  the  sheriff.  The  creditor's 
solicitor,  by  direction  of  the  sheriff,  procured 
the  certificate  of  registry  from  the  ship,  and 
delivered  it  to  the  sheriff,  who  retained  it, 
and  was  registered  at  the  Custom-house, 
under  the  Merchant  Shipping  Act,  as  owner 
of  the  shares.  They  were  sold  by  him,  and 
transferred  to  the  purchaser  by  bill  of  sale, 
which  was  registered.  Udd,  that  the  seizure 
was  effectual,  although  the  sheriff  had  not 
gone  on  board  the  ship ;  and  that  the  property 
in  the  shares  was  regularly  transferred  by 
the  bill  of  sale.— ifar^  v.  H,,  11  I.  C.  R.  451. 
(R.) 

8.  When  property  is  sold  under  a  Ji  fa^ 
with  notice  to  the  execution  creditor,  of  an 
act  of  bankruptcy  committed  by  the  debtor, 
the  assignees  are  entitled  to  damages,  besides 
the  produce  of  the  sale.  The  execution  cre- 
ditor must  pay  the  damages,  together  with 
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the  costs,  of  which  the  sheriff  must  bear  a 
portion.— iJciVbfan,  6  I.  Jur.  N.  S.  71.  (B.) 

1.  The  sheriff  is  not  entitled  to  a  fee  of 
£8.ds.  for  summoning  a  special  jury  for  a  trial 
in  the  Court  of  Pr.;  and,  having  been  paid  that 
fee,  under  protest,  by  the  ptf.*s  attorney,  was 
ordered  to  refund  £2. 2s.,  with  costs. — Bichard" 
ton  V.  22.,  6 1.  Jur.  N.  S.  247.  (P.) 

2.  Money  in  the  sheriff's  hands,  lexied  under 
an  attachment  for  costs  awarded  by  a  decree, 
remains  in  cusiodia  kgis^  and  is  not,  without 
further  order,  the  property  of  the  party  who 
has  issued  the  attachment. 

An  attachment  for  costs  was  issued  by  A. 
and  B.(A.*s  solicitor)  against  C,  who  paid  the 
amount  to  the  sheriff,  and  lodged  with  him  a 
sequestration  for  a  larger  amount  against  A. 
Htid,  that  the  sheriff  was  not  justified  in  pay- 
ing the  amount  received  on  the  attachment 
against  C.  to  the  sequestrators,  without  the 
order  of  the  Court. 

Costs  are  decreed  to  be  paid  by  C.  to  A.  or 
B.,  his  solicitor.  An  attachment  is  delivered 
to  the  sheriff.  C.  who  has  a  demand  against 
A.  issues  a  sequestration  for  it,  pays  the  costs 
to  the  sheriff,  and  lodges  the  sequestration 
with  him.  Semble — If  the  money  be  paid  into 
Court,  B.*8  lien  for  costs  will  prevail  over  C.*s 
sequestration. —  Williams  v.  lUeves^  12  I.  C.  R. 
173.    (R.) 

8.  A  party,  having  sued  out  a  writ  of  Ji. 
fa^  declined  to  indemnify  the  sheriff  against 
claims  made  to  goods  seized  by  him.  The 
Court,  therefore,  extended  the  time  for  making 
a  return  to  the  writ,  with  liberty  to  the-sheriff 
to  apply  to  be  discharged  from  making  a  return, 
if,  before  the  extended  period  expired,  the 
party  did  not  give  him  an  indemnity,  or  take 
proceedings  to  restrain  actions  by  the  claim- 
ants against  the  sheriff. — Marshall  v.  Letter^ 
kenntf  By,  Co,,  17  I.  C.  R  152.  (R) 


SHIP  AND  SHIP  OWNERS. 

—  Injunction  to  stmt  Sailing  of.  See  Practicb, 
Injunction — Jurisdiction,  IV — Prize — 
Statutes,  Construction  op,  IL — ISee 
Merchant  Shipping  Act,  17  &  18  Vic,  c. 
104.] 

I.  In  General. 

II.  Rbgistrt  of,  and  Reoibtrt  Acts. 
m.  Sale  and  Transfer  op. 
IV.  Mortgage,  Hypothecation,  Lien,  Ac, 
ON  Ship's  Freight  or  Cargo. 


III.  Sale  and  Transfer  of  Ships,  &c. 

4.  An  execution  debtor  being  the  registered 
proprietor  of  shares  in  a  ship,  a  JL  fa,  was 
delivered  to  the  sheriff.  The  creditor's  soli- 
citor, by  the  sheriff^s  direction,  procured  the 
certificate  of  registry  from  the  ship,  and  de- 
livered it  to  the  sheriff,  who  retained  it,  and 
was  registered  at  the  Custom-house,  under 
the  Merchant  Shipping  Act,  as  owner  of  the 
shares.  They  were  sold  by  him,  and  trans- 
ferred to  the  purchaser  by  bill  of  sale,  which 


was  registered.  Held,  that  the  seizure  was 
effectual,  although  the  sheriff  had  not  gone  on 
board  the  ship ;  and  that  the  property  in  the 
shares  was  regularly  transferred  by  the  bill  of 
sale.— ifar%  v.  H.,  11 1.  C.  R  461.  (R.) 


IV.  Mortgage,  Hypothecation,  Lien,  Ac, 
ON  Ship's  Freight,  or  Cargo. 

6.  The  mortgage  of  a  ship,  under  the  Mer- 
chant Shipping  Act  1864,  transferred  the  legal 
right  to  the  freight.  A  mortgage  of  a  ship 
was  effected,  with  a  power  of  sale,  which  was 
not  to  be  exercised  until  the  11th  of  June 
1858.  The  vessel  was  chartered  on  the  25th 
of  March  1858,  by  the  mortgagor,  who  on  the 
1st  of  May  made  an  equitable  assignment  of 
the  freight.  The  ship  was  sold  under  the 
power  of  sale.  Held,  that  the  purchaser  was 
entitled  to  the  freight. — Dobbun  v.  Comerford 
10  L  C.  R.  327.    (R.) 


SHORT  BILLS  OF  EXCHANGE. 
See  Bankruptcy,  XI. 


SHOWING  CAUSE  AGAINST  ORDER 
Ste  Practice,  Order. 


SIGNATURE. 

—  Of  Bankrupts  Certijicate,  See  Bankruptct. 

XVI. 

—  To  Answer,    See  Practice,  Answer. 

—  Of  Plea,    See  Practice,  Plea. 

—  Of  Counsel,    See  Practice,  Signature  of 

Counsel. 


SIMONY  AND  SIMONIACAL  BONDS. 
See  EccLESiASTiOAL  Persons,  IV. 

SIMPLE  CONTRACT  CREDITORS. 
See  Debtor  and  Creditor,  m. 

SLAVES. 

^— — "ii^i^   ■         ■  ■  ■  ^^i—^»  ■■■■■■     ■■  I        ■      »^^^^W— ^^^^B^^— ^—^^^1^— ^ 

SMALL  TITHES. 
See  Tithes,  V. 

SMUGGLING. 
See  Illegal  Transactions. 

SOLICITOR :   SOLICITOR  AND  CLIENT. 

—  To  Fiat,    See  Bankruptcy,  X. 

—  To  Fiat:  undue  Advantages  taken,  or  Pur- 

chases  made  by.    See  Fraud,  VU. 

—  Generally:    undue  Advantage  taken  by,  over 

Client,  or  Purchases  made  by.   See  Fraud, 

vn. 

—  Generally,    See  Practice,  Costs. 
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[SOLICITOR.] 


[5e€  pRAonoB,  Costs— Principal  akd  Aobnt 
— Statute,  Construction  of  II.] 

I.  Constitution  of  Character  of  Soli- 
citor: ACTING  AS  such. 

n.  Partnership  with  Unqualified  Per- 
sons. 
m.  Striking  off  the  Roll. 

rV.  Summary  Jurisdiction  over  :  Admis- 
sion OF. 

V.  Rights,  Duties,  and  Pritileoes  op 
Solicitor,  personally,  and  on  be- 
half OF  Clients — [Respecting  his 
Bills  of  Costs,  see  Practice,  Costs 
— Practice,  Privilege  from  Ar- 
rest.] 

VI.  Solicitor's  Liabilities  :    when  Per- 
sonally    LIABLE     FOR     CoSTS,     OR 

otherwise. 

Vil.  The  Constitution  of  Relationship 
OF  Solicitor  and  Client:  how 
Client  is  bound  by  Solicitor's 
acts:  when  Service  of  Process  on 
THE  Solicitor  is  good. 

Yin.  Securities  to,  and  Purchases  by 
Solicitor  from  Client:  Dealings 
AND  Transactions  between  them. 

IXt  Of  Professional  Confidence. 

X.  Solicitor's  Lien. 

1.  In  General, 

2.  How  affected  ly    Retirement  or 

Withdrawal^  Discharge,  ^. 
8.  Effect  of  taking  a  Security :  how 
Tien  may  he  otherwise  lost  or  ex- 
tinguished. 


I.  Constitution  of  Character  as  Solici- 
tor:   ACTING  AS  SUCH. 

{See  The  Solicitors  Act  (12  &  18  Fic,  c.  68) ; 
29  &  30  Vic,  c.  84.] 

1.  An  attorney  filed  a  bill  in  the  name  of 
the  assignee  of  an  insolvent,  and  obtained  a 
decree  to  account.  The  nominal  ptf.  then 
applied  to  have  the  bill  taken  off  the  file, 
because  the  attorney  had  u^ed  his  name  with- 
out his  knowledge  or  consent.  At  the  bar,  he 
only  asked  to  be  indemnified  against  costs, 
the' salt  being  for  the  estate's  benefit.  The 
application  was  refused,  with  costs. — Belly, 
Dawson,  H.  &  J.  801.    (E.E) 

2.  An  attorney,  If  not  acting  as  such  for 
his  client  on  a  particular  occasion,  may  throw 
off  that  character,  and  exercise  his  independ- 
ent rights. — Austin  v.  Chambers,  6  CI.  &F.  1. — 
[-See  also,  8  Dr.  &  War.  178;  Dr.  Rep.  temp. 
Sug.  86.    (C.)] 

8.  No  person  can  be  admitted  an  attorney 
who  has  tiot  been  bound.  A.  was  admitted 
an  attorney  of  this  Court,  having  been  bound 
for  five  years,  but  only  served  a  few  days ; 
it  appearing  that  he  was  fully  qualified, 
and  that  inconvenience  would  otherwise  resnlt 
to  the  clients  of  his  brother,  who  had  been 
an  attorney,  and  had  recently  died.  — /n  re 
Symes,  7  I.  B.  R.  889.    (£.E.) 


4.  The  gnardian  in  a  minor  matter  ma^ 
change  his  solicitor  at  his  own  discretion.~iii 
re  Balls,  10  I.  E.  R.  187.     (C.) 

6.  A.,  having  entered  the  Qneen's  Inns  as 
a  law  student,  and  there  kept  five  Terms, 
and  afterwards,  wishing  to  become  an  at- 
torney, entered  the  office  of  a  solicitor  and 
served  two  Terms  in  his  office  prior  to  the 
execution  of  his  indentures.  Having  served 
eighteen  Terms  afterwards,  he  applied,  with 
the  consent  of  the  solicitor,  to  get  credit  for 
the  five  Terms  kept  by  him  as  a  law  student, 
or  for  the  two  served  in  the  offiee  before  the 
execution  of  his  indentures,  so  as  to  make  up 
the  period  of  twenty  Terms ;  and  to  be  ad- 
mitted an  attorney  of  this  Court.  The  appli- 
cation was  refused. — In  re  Tiemey,  10 1.  £.  B. 
178.    (E.E.) 

6.  Deft,  in  a  cause,  who  is  a  solicitor,  bat 
has  not  taken  out  his  license,  is  not  entitled 
to  sign  his  answer  as  solicitor. —  WUdridge  v. 
Whithome,  2  I.  Jur.  186.    (C.) 

7.  A  deft,  in  a  cause,  who  is  a  solicitor,  but 
has  not  taken  out  his  license,  is  not  entitled 
to  sign  an  answer  as  solicitor. —  WUdridge  v. 
Whithome,  2  L  Jur.  186.    (R) 


n.  Partnership  WITH  UNQUALIFIED  Pbrsoni* 


m.  Striking  off  the  Roll. 

8.  A.,  agreeing  to  be  be  bonnd  to  a  solictor 
paid  to  him  the  amount  of  the  stamp-dutv, 
Queen's  Inns  fees,  &c.,  and  shortly  afterwards 
paid  his  apprentice  fee,  and  made  the  usual 
affidavit  before  one  of  the  Masters,  under  the 
impression  that  everything  necessary  to  con- 
stitute him  an  apprentice  had  been  performed. 
He  served  five  years.  The  solicitor  did  not 
pay  the  stamp-duty  or  prepare  any  indenture 
of  apprenticeship  until  after  the  five  years  bad 
elapsed.  Held,  that  A.  had  made  a  case  to  be 
admitted  an  attorney  of  this  Court. 

In  granting  the  application  the  Court  did 
not  allow  the  conduct  of  its  officer  to  pass 
unnoticed,  but  required  him  to  show  cause 
why  he  should  not  be  struck  off  the  roll.—/* 
re  Power,  10  I.  E.  R.  176.    (E.E.) 


IV.  Summary  Jurisdiction   oyer:  Admis- 
sion of. 

9.  An  attorney  who  claims  a  lien  for  bis 
costs  on  the  title  deeds  of  a  freehold  estate 
decreed  to  be  sold,  which  lien  was  acquired 
before  the  institution  of  the  suit,  will  be  or- 
dered to  deposit  them  in  Court,  without  pre- 
judice to  his  lien,  or  to  his  making  it  avail- 
able against  the  purchase-money  of  the  lands; 
and,  having  established  his  claim,  he  is  en- 
titled to  have  it  paid  out  of  the  purchase- 
money. 

Qfiotre — ^Is  he  so  entitled  to  be  paid  in  pri' 
ority  to  the  demand  of  a  judgment  creditor, 
whose  judgment  was  acknowledged  before  the 
attorney  acquired  the  lien  ?-— iitt/i  t.  L^  2 
Jones,  270.    (E.E.) 
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1.  The  solicitor,  C,  of  a  deceased  client, 
D.,  haviDg  acted  as  such  for  D/s  executrix 
and  devisee,  was  restrained  at  their  instance 
from  acting  as  solicitor  for  a  creditor,  J.,  in 
whose  name  he  had  filed  a  bill  to  raise  the 
amount  of  a  judgment  debt  out  of  D.'s  estate, 
though  J.  had  been  O.'s  client  before  C.  be- 
came concerned  for  D.,  and  though  C.  con- 
tended that  he  had  been  discharged,  and 
insisted  that  it  was  not  in  his  power  to  com- 
municate anything  which  could  injure  the 
estate ;  all  the  material  facts  and  documents 
having  been,  as  C.  alleged,  put  in  issue  bj  a 
bill  previously  filed  by  another  creditor  of  D. 
Upon  inspecting  the  two  bills,  it  appeared, 
however,  that  a  document,  which  C.  had  recom- 
mended to  be  kept  secret,  was  stated  more  fully 
in  the  bill  filed  by  C,  than  in  the  other  bill ; 
and  that  that  further  statement  must  have  been 
made  from  inspecting  the  document.  Heldf  that 
the  Court  would  not  permit  a  solicitor  to  dis- 
close any  communications  made  to  him  as 
such,  nor  would  it  speculate  about  their  mate- 
riality :  that  the  obligation  to  keep  such  com- 
munications secret  does  not  cease  on  the 
client's  death. 

Semble — There  is  not  any  substantial  dis- 
tinction between  the  cases  of  a  discharged 
solicitor  and  of  one  who  refuses  to  act. 

The  application  to  restrain  a  solicitor  may 
be  made  by  motion  in  the  cause  in  respect 
whereof  the  injunction  is  sought,  and  need 
not  be  made  by  petition. — Biggs  v.  Head,  S.  & 
Sc.  835.    CK.) 

2.  R.  had  acted  as  family  or  assistant  so- 
licitor for  defts.  in  a  cause,  from  1793  to  1817, 
when  he  was  discharged  by  the  deft.  F.,  who 
immediately  after  filed  a  bill  to  impeach  se- 
curities given  by  him  to  R.  for  services  as  a 
solicitor.  This  suit  was  compromised,  and, 
in  1819,  B.  became  solicitor  for  G.,  an  adverse 
deft,  in  the  cause,  and  acted  as  such  for  nearly 
18  months  against  F.,  to  the  knowledge  of  F.*s 
law  and  land  agent.  On  F.'s  application,  G. 
was  restrained  from  R.,  who  was  restrained 
from  being  concerned  for  G.,  or  giving  him 
any  advice  or  assistance  in  that  or  any  other 
cause  against  F.,  the  matter  of  which  came  to 
R.'s  knowledge  as  solicitor  for  F.,  or  upon 
which  he  had  been  consulted  by  or  communi- 
cated with  by  F.  in  his  capacity  as  solicitor. 

This  injunction  was  granted,  although  G. 
insisted  on  F.'s  long  acquiescence,  and  that  he 
would  suffer  serious  injury  if  it  were  granted 
after  such  delay ;  and  although  R.  stated  in 
his  affidavit,  that  he  had  not  obtained  any 
information,  the  disclosure  of  which  would 
prejudice  F.,  and  that  he  had  not  betrayed 
and  did  not  intend  to  betray  any  confidence, 
or  violate  any  trust  reposed  in  him. — Hob- 
h(M8€  V.  Hamilton,  S.  &  Sc.  359,  n.    (R.) 

8.  B.  filed  a  bill  for  the  guardian  of  a  fe- 
male infant,  and  acted  as  the  infant's  solici- 
tor until  the  cause  abated  by  her  marriage, 
when  her  husband  peremptorily  refused  to  re- 
vive it.  B.  then  ceased  to  act  as  solicitor  in 
the  cause,  though  his  name  remained  as  such 
on  record.  He  prepared  the  infant's  marriage 
settlement ;  and,  after  the  marriage,  acted  as 


the  husband's  solicitor,  with  a  view  to  effect  a 
loan  to  pay  off  all  charges  on  the  wife's  estate. 

B.  finally  offered  to  take  an  assignment  to 
himself  of  those  charges,  upon  terms.  The 
husband  declined  to  accept  the  loan  on  the 
terms  proposed.    B.  filed  a  bill  in  the  name  of 

C,  a  mortgagee,  to  foreclose  a  mortgage  on 
the  wife's  estate.  The  statements  therein 
greatly  resembled  those  in  the  first  bill,  except 
that  a  charge  was  made  directly  contrary  to 
counsel's  opinion.  C.  had  been  a  party  to  the 
first  cause,  in  which  his  mortgage,  disputed  at 
first,  was  finally  fully  admitted.  B.  had  been 
C.'s  solicitor  long  before  he  became  concerned 
for  the  husband  and  wife.    At  their  instance, 

B.  was  restrained  from  acting  as  C.'s  solicitor 
in  the  second  cause,  and  C.  was  restrained 
from  employing  him. — Brady  v.  LawUss,  S.  & 
Sc.  365,  n.    (R.) 

4.  J.  filed  a  bill  in  the  name  of  W.  and  wife, 
and  their  children,  charging  gross  breaches  of 
trust  by  the  trustees,  C.  and  T.,  but  chiefly  by 

C.  J.  had  been  employed  by  W.'s  wife,  who 
told  him  that  W.  had  gone  to  reside  abroad, 
but  the  bill  described  W.  as  then  of  the  city 
of  Dublin.  The  wife  having  interfered  with 
the  proceedings  in  a  manner  which  J.  deemed 
improper,  he  intimated  his  indifference  to 
being  further  employed  as  her  solicitor ;  and 
he  was  accordingly  changed.  His  costs  were 
paid.  Before  any  further  step  was  taken,  it 
was  proposed  to  J.  to  become  again  solicitor 
for  ptfs.  He  declined,  and  soon  became  soli- 
citor for  T.,  in  whose  name  he  served  a  notice 
calling  upon  ptfs.  to  give  security  for  costs, 
because  they  resided  in  the  United  States. 
Ptfs.  moved  to  restrain  T.  from  employing  J., 
and  to  restrain  J.  from  Acting  for  T.  To  op- 
pose the  motion,  J.  filed  an  affidavit  stating 
(amongst  other  things),  that  he  considered 
T.'s  interests  very  like  ptf.'s ;  and  that  there 
had  not  been  any  confidential  communication 
made  to  him,  nor  was  there  any  such  in  the 
case.  He  further  relied  upon  being  a  dis- 
charged solicitor.  Held^  that  the  injunction 
should  be  granted. —  Waller  v.  Fowler,  S.  &  Sc. 
369,  n.    (R.) 

5.  As  a  general  rule,  from  which  there  will 
be  no  deviation  unless  under  peculiar  circum- 
stances, the  Court,  in  computing  the  period  of 
apprenticeship  to  an  attorney,  will  not  allow 
credit  for  time  elapsed  before  the  payment  of 
the  stamp-duty  upon  the  indentures. — Ex  parte 
Sterne,  2  I.  E.  R.  378.    (E.E.) 

6.  The  Court  will  not,  on  motion,  refuse  to 
allow  the  usual  fees  payable  on  the  swearing 
in  of  the  attorneys  to  the  Secondary,  the  Tip- 
staff, and  the  Deputy  Crier.  Those  fees  are 
now  legally  established. — In  re  Price,  Long.  & 
T.  584.    (E.E.) 

7.  The  Court  will  not  exercise  its  discretion 
in  relaxing  the  rule  prescribed  by  the  statute 
concerning  the  period  of  an  attorney's  ap- 
prenticeship, when  the  apprentice  had  been 
incapacitated  by  illness  from  serving  five  of 
the  twenty  Terms,  though  it  be  sworn  that  he 
had  attended  his  master  s  office  for  three  years 
before  he  was  bound,  and  his  master  had  con- 
sented to  his  being  now  sworn. 
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Sen^ — The  Coart  will  not  take  notice,  In 
such  cases,  of  the  applicant's  family  affairs, 
except  where  a  father  has  been  an  attorney, 
and  there  is  danger  of  the  business  of  the 
office  being  lost  to  the  family. — In  re  Dease, 
Long.  &  T.  654.    (E.£.) 

1.  Prima  facie  the  Crier  and  the  Tipstaff  are 
entitled  between  them  to  the  fee  of  one  gninea 
upon  the  admission  of  attorneys,  but  the  Court- 
keeper  is  not  entitled  to  the  fee  of  ten  shillings 
and  six  pence.  The  Secondary  is  entitled  to 
a  fee  of  one  guinea  for  swearing  attorneys 
into  office. — In  re  Acbnission  of  Attorneys^  4  I. 
E.B.686.    (R.E.) 

2.  The  Court  will  not  vacate  the  enrolment 
of  an  indenture  of  apprenticeship  to  an  at- 
torney, on  the  ground  that  the  Benchers  were 
deceired  ;  and  ought  not  to  have  admitted  the 
party  to  become  an  apprentice. — In  re  M^Col' 
gan,  5  I.  £.  R.  481.    (E.E.) 

3.  The  Court  has  jurisdiction,  in  a  proper 
case,  to  Tacate  the  enrolment  of  the  inden- 
tures of  apprenticeship  of  an  attorney. 

Neither  the  humbleness  of  the  origin  of  the 
applicant,  nor  his  having  filled  the  office  of  a 

Erocess-server  of  civil-bill  process,  nor  his 
aving  been  dismissed  from  that  office  for 
having  violated  a  rule  of  the  Assistant  Bar- 
rister's Court,  under  the  belief  that  it  did  not 
apply  to  him,  nor  his  having  on  a  particular 
occasion  acted  as  bailiff  in  executing  ajifa^ 
will  disqualify  him  from  becoming  apprentice 
to  an  attorney ;  his  character  and  conduct 
being  in  other  respects  un impeached. — In  re 
M'Colgan,  6  I.  E.  R.  207.    (R.E.) 

4.  An  apprentice  to  an  attorney  had  not  at- 
tended any  of  the  Courts  in  Dublin  during  any 
Term  in  the  fifth  year  of  his  apprenticeship  ; 
but  after  the  fifth  year,  his  master  being  then 
dead,  attended  the  Courts  for  two  Terms  with- 
otit  having  any  master.  His  application  for 
admission  was  refused. 

Semble — Indentures  cannot  be  assigned  after 
five  years  from  their  date. 

Semble — ^The  sickness  and  accidents  provided 
for  in  the  13  &  14  G.  3,  c.  23,  refer  to  the  ap- 
prentice, and  not  to  the  master. 

The  Terms  for  attendance  must  be  in  the 
three  years  next  preceding  the  application  for 
admission. — Ex  parte  Roberts^  8  1.  E.  B.  507. 
(E.E.) 

5.  A.,  agreeing  to  be  bound  to  a  solicitor, 
paid  him  the  amount  of  the  stamp-duty, 
Queen's  Inns  fees,  &c.,  and  shortly  afterwards 
paid  his  apprentice  fee,  and  made  the  usual 
affidavit  before  one  of  the  Masters,  under  the 
impression  that  every  thing  necessary  to  con- 
stitute him  an  apprentice  had  been  performed. 
He  served  five  years.  The  Solicitor  did  not 
pay  the  stamp-duty  or  prepare  any  indenture 
of  apprenticeship  until  after  the  five  years  had 
elapsed.  Held,  tnat  A.  had  made  a  case  to  be 
admitted  an  attorney  of  this  Court. 

In  granting  the  application  the  Court  did 
not  allow  the  conduct  of  its  officer  to  pass  un- 
noticed, but  required  him  to  show  cause  why 


be  should  not  be  struck  off  the  rolL — In  re 
Power,  10  L  E.  B.  175.  (E.E.) 

6.  This  Court  has  not  jurisdiction  to  order 
the  personal  representatives  of  a  deceased 
solicitor  to  deliver  up  title  deeds  on  which 
they  claim  a  lien. — AJUn  v.  Jervoiscy  11  L  E. 
R.583.    (R.) 

7.  Any  solicitor  who  nominates  a  solicitor's 
clerk  or  apprentice  to  the  office  of  receiver  will 
be  suspended  from  practising  in  this  Court — 
GeaU  V.  iVi^ent,  1  I.  Jur.  319.  (EL) 

8.  The  Court  has  not  discretion  to  dispense 
with  the  provisions  respecting  the  period  of  a 
solicitor's  apprenticeship,  except,  perhaps,  in 
cases  of  faUlity.  Under  the  1  &  2  G,  4,  c 
48,  s.  4,  the  Court  refused  to  admit  a  graduate 
on  a  three  years'  apprenticeship,  commenced 
more  than  fonr  years  after  his  desree  had 
been  obUined.—A  the  Matter  of  A.B^  12  L 
E.  R.  237.  (C.) 

9.  It  is  a  matter  of  course  to  restore  to  the 
roll  a  solicitor  who  had  been  struck  off  at  his 
own  request,  if  no  opposition  be  made  by  the 
Law  Society,  after  notice  served  on  them. — 
In  re  AfCormick,  3  L  C.  R.  491.  (C.) 

10.  F.  acted  as  managing  clerk  In  town,  of 
C,  a  country  solicitor,  and  afterwards  became 
C.'s  apprentice.  C.  died  before  the  comple- 
tion of  F.'s  apprenticeship.  The  affidavits  in 
the  case  stated  that  F.  was  fully  competent  to 
discharge  the  duties  of  a  solicitor,  and  that 
the  interests  of  the  clients  of  C.  would  suffer 
much  if  depHved  of  F.'s  aid.  Held,  that  a 
sufficient  ground  for  abridging  his  apprentice- 
ship had  not  been  shown,  as  the  cases  had  not 
gone  further  than  shortening  the  term  for  a 
member  of  a  deceased  attorney's  family. — In 
re  Franklin,  6  L  C.  R.  2611  CC.) 

11.  The  apprentice  of  a  deceased  attorney 
ought  not  in  general  to  be  admitted  an  at- 
torney, without  serving  the  full  statutory 
period,  even  though  skilful  and  competent,  and 
though  many  of  the  deceased  master's  clients 
may  be  desirous  of  obtaining  his  services  as 
an  attorney.  Such  indulgence  has  only  been 
granted  to  the  members  of  the  family  of  the 
deceased  attorney. — Ex  parte  Carey,  6  I.  C.  B. 
152  ;  2  I.  Jur.  N.  S.  165.  (C.) 

12.  B.,  a  graduate  of  Trinity  College,  was 
bound  an  apprentice  to  a  solicitor.  Before 
the  term  of  apprenticeship  expired,  B.'s  father 
died,  leaving  a  widow  and  nine  children,  and 
a  large  arrear  of  business  in  his  office.  It  was 
proved  that  B.  was  well  acquainted  with  the 
business  of  a  solicitor.  An  application  that 
B.  might  be  admitted  a  solicitor  was  granted ; 
the  Law  Society  not  opposing  the  application, 
and  the  petitioner  undertaking  to  cariy  on 
the  business  for  the  benefit  of  the  family' — 
Ex  parte  Booth,  2  I.  Jur.  N.  S.  281.    (C.) 

13.  The  Court  has  not  jurisdiction  to  m>ke 
any  order  respecting  the  admission,  as  a  soli- 
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citor,  of  a  person  who  has  not  been  bonnd. — 
Ex  parte  HiUiard,  7 1.  C.  R.  63.    (C.) 


V.  Rights,  Duties,  and  Fritileoes  of  So- 
licitor, PEB80NALLT,    AND    ON  BEHALF 

OF  Clients.  Respectino  his  Bills  of 
Costs.  Set  Practice,  Costs.  Prac- 
tice, Priyilegb  from  Arrest. 

1.  A  solicitor  is  privileged  from  arrest, 
eundoy  morandoy  et  redeundo  from  Court,  whilst 
in  attendance  on  a  motion  or  cause.  The 
arresting  party,  being  aware  that  the  privilege 
exists,  will  be  ordered  to  paj  the  costs  of  the 
solicitor's  application  to  be  discharged,  be- 
sides any  other  costs  which  his  detention  has 
occasioned.— /2e  O'Neill,  S.  &  Sc.  78.    (R.) 

2.  A  solicitor's  privilege  from  arrest  is  not 
confined  to  those  cases  only  in  which  his  per- 
sonal presence  is  indispensable. — In  re  Keane, 
S.  &  Sc.  81.    (R.) 

8.  An  attorney  is  not  privileged  from  arrest 
in  execution,  when  he  comes  to  Court  to  per- 
form an  act  for  his  client,  which  a  clerk 
could  do  as  well. — Salmon  v.  Ledwich;  Salmon 
T.  Kieman,  S.  &  Sc.  83.    (E.E.) 

4.  An  attorney,  if  not  acting  as  such  for  his 
client  on  a  particular  occasion,  may  throw  off 
that  character,  and  exercise  his  independent 
rights. — Austin  v.  Chambers,  6  CI.  &  F.  1. — 
[See  also,  8  Dr.  &  War.  178;  Dr.  Rep.  temp. 
Bug.  86.    (C.)] 

5.  If  a  solicitor  be  bona  fide  attending  a 
motion  or  other  proceeding  in  Court  for  his 
client,  he  is  privileged  from  arrest.  But  when 
he  was  merely  looking  in  Court  for  his  counsel 
to  consult  him  respecting  the  course  to  be 
pursued  in  the  cause — HM,  that  he  was  not 
privileged. — Longfiddy,  Carpenter,  1  I.  E.  R. 
849.    (C.) 

6.  R.  devised  his  real  estate,  subject  to  his 
debts  and  legacies,  to  his  only  sod,  J.,  in  tail ; 
and  died  in  1773.  In  1802,  J.  deposited  the 
title  deeds  with  his  solicitor;  and,  before 
1813,  incurred  costs  to  a  large  sum,  in  suffer- 
ing a  recovery,  and  in  the  causes  of  A.,  B., 
and  C.  (R.'8  younger  children),  instituted  to 
raise  charges  to  which  they  were  entitled  under 
the  will,  &c.  In  1813,  M.,  a  specialty  creditor 
of  R.,  on  whose  debt  J.  had  paid  interest  until 
1811,  filed  his  bill  against  J.,  and  against  A., 
B.,  and  C,  &c.,  praying  execution  of  the  trust 
to  pay  debts,  and  that  his  demand  might  be 
deemed  charged  on  R's  real  estate.  J.  suf- 
fered the  bill  to  be  taken  pro  confesso  against 
him,  and  died  insolvent  before  the  final  decree. 
Some  time  previously,  J.'s  solicitor  became 
concerned  in  this  cause  for  B.'s  representa- 
tives, and  now  refused  to  bring  in  the  deeds 
for  a  sale  under  the  decree,  until  J.'s  costs 
Incurred  between  1802  and  1813  should  have 
been  paid.  A.,  B.,  and  C.  were  reported  in 
priority  to  M.,  for  payment  of  whose  demand 
the  residue  of  the  fund  would  be  insufficient. 
Held,  that  these  costs,  if  rendered  necessary 
by  the  will,  should  have  been  claimed  at  the 


hearing,  and  been  provided  for  by  the  decree ; 
and  that,  therefore,  the  claim  could  not  now 
be  entertained  ;  that,  since  it  did  not  appear 
that  anv  of  these  costs  had  been  incurred 
before  the  title  deeds  came  into  the  solicitor's 
possession,  and  since  he  had  full  notice  of  the 
will  when  they  were  incurred,  he  was  bound 
by  the  trust,  and  had  not  any  lien  on  the 
deeds  as  against  M.,  R.*8  specialty  creditor, 
who  had  proceeded  with  due  diligence  and 
bona  fide,— Morgan  Y,  Scott,  2  I.  E.  R.  128.  (R.) 

7.  A  solicitor,  who  withdraws  from  conduct- 
ing a  suit  because  his  client  will  not  furnish 
the  funds  necessary  to  carry  it  on,  has  not 
such  a  lien  for  costs  already  incurred  as 
entitles  him  to  withhold  from  his  client,  and 
that  client's  new  solicitor,  such  of  the  client's 
papers  as  are  necessary  to  prosecute  the  cause 
effectually.— i2«^/e<fycv.  R^  2  I.  E.  R.  290.  (R.) 

8.  It  is  to  be  presumed  that  legal  advisers, 
in  discharge  of  their  duty  to  their  clients, 
investigate  suspicious  transactions ;  and,  be- 
fore approving  them,  satisfy  themselves  that 
it  is  for  the  client's  benefit  to  confirm  them. 
De  Montmorency  v.  Devereux,  2  Dr.  &  Wal.  410 ; 
7  CI.  &  F.  188  ;  West,  64 ;  4  Jur.  403.— [Affg. 
1  Dr.  &  Wal.  119.    (C.)] 

9.  Several  children  appeared,  and  pro- 
ceeded jointly  by  one  solicitor,  for  a  sum  to 
which  they  were  entitled  in  equal  shares ;  and 
incurred  costs  to  a  considerable  amount.  Two 
of  them  having  died,  and  there  being  a  con- 
tinning  litigation  respecting  the  persons  en- 
titled to  their  shares,  the  solicitor  in  the 
meantime  allowed  the  surviving  children  to 
draw  out  their  shares  of  the  fund  without 
any  deduction  for  the  costs  for  which  they 
were  jointly  and  severally  liable.  He  now 
applied  for  pa3rment  out  ox  the  sum  fnamely, 
the  shares  of  the  two  deceased  children)  in 
Court,  of  all  the  costs.  Held,  that,  in  the  first 
instance,  these  two  shares  were  liable  for  that 
portion  only  of  the  costs,  which  the  dead 
children  should  have  paid  if  the  others  had 
contributed  equally ;  and  that  it  was  the  soli- 
citor's duty  to  have  taken  care  that  the  costs 
were  borne  equally  by  the  several  younger 
chUdren.— Crone  v.  O'DeU,  3  I.  E.  R  12.   (R.) 

10.  The  Court  will  not  allow  a  bill  to  be  filed 
without  a  solicitor's  name  attached  thereto. — 
O'SheaY. ,  FL&K.  666.    (R.) 

11.  As  a  general  rule  it  is  improper  to  in- 
troduce into  counsel's  briefs  both  the  original 
and  amended  bills. — Higgins  v.  Bateman,  2  Dr. 
&  War.  70.    (C.) 

12.  It  is  the  right  as  well  of  aprochein  ami  of 
an  infant  ptf.,  as  of  any  other  suitor,  to 
change  his  solicitor  when  he  pleases,  and  to 
enter  the  usual  side-bar  rule  for  that  pur- 
pose. 

The  solicitor  of  a  next  friend  must  not 
have  interests  adverse  to  the  minors,  nor  be 
professionally  bound  to  support  adverse  in- 
terests.   Subject  to  that  restriction,  a  next 
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friend  maj  employ  what  solicitor  he  pleases. — 
Longford  v.  Little,  5  I.  £.  R  843.    (R.) 

1.  The  Court  would  not  enforce  the  terms 
of  a  contract,  between  two  solicitors  whereby 
the  one,  who  was  solicitor  for  minors  in  a 
matter  and  several  causes,  agreed,  without 
notice  to  the  Coort  or  the  friends  of  the 
minors,  to  hand  over  to  the  other,  and  the 
other  agreed  to  undertake,  the  business  on  be> 
half  of  the  minors,  to  be  conducted  by  the 
latter  in  the  name  of  the  former,  on  the  terms 
of  getting  half  the  profits ;  although  the  latter 
had,  in  pursuance  of  the  contract,  conducted 
the  business  for  a  year,  and  made  large  ex> 
penditures ;  such  contract  being  at  variance 
with  the  interests  of  minors  and  the  policy  of 
the  Court.  Both  parties  to  such  a  contract 
being  t»  pari  delicto,  the  Court  would  not  act 
for  either  of  them. — Ex  parte  Leech,  5 1.  E.  R.  ■ 
871.    (R.) 

2.  O.,  a  party  and  a  solicitor  in  the  cause, 
having  been  in  attendance  at  the  Master*s 
office  on  a  summons,  left  the  office,  and  was 
arrested  on  a  ca.  ta,  near  Carlisle-bridge, 
which  was  out  of  the  direction  of,  and  beyond 
his  residence  in  Jervis-street.  Held,  that  the 
deviation  had  deprived  him  of  his  privilege 
from  arrest. 

In  such  cases,  the  question  always  is : — 
Whether  the  party  was,  at  the  time  of  the 
arrest,  bonajide  engaged  in  the  business  which 
he  was  required  to  execute  ? — Heron  v.  Stokes, 
6  I.  £.  R.  125. 

8.  A  consent  to  dismiss  the  bill  without 
costs  was  signed  by  one  of  the  ptfs.  on  behalf 
of  himself  and  another  ptf.  of  imbecile  under- 
standing, and  abo  by  the  third  ptf. ;  but  not 
by  or  with  the  privity  of  their  solicitor.  It 
was  signed  by  the  detts.  and  their  solicitors. 
On  a  motion  to  roalce  the  consent  a  rule  of 
Court — Held,  that  the  signature  of  the  soli- 
citor was  not  esseutial  to  the  validity  of  the 
consent,  as  the  clients  might  compromise  their 
claims  without  his  assistance  or  privity;  not 
however  prejudicing  any  rights  which  the 
solicitor  might  have. 

That  the  signature  on  behalf  of  the  imbecile 
ptf.  was  a  nullity,  as  he  was  not  competent 
to  authorise  the  act ;  and  that  the  consent 
could  not  be  made  a  rule  of  Court. 

If  a  bill  cannot  be  dismissed  against  all 
the  ptfs.,  it  cannot  be  dismissed  against  any 
of  them. 

Semble — If  one  of  the  ptfs.  desire  it,  and  the 
defts.  assent,  the  Court  will  allow  the  bill  to 
be  amended  by  striking  out  the  ptf.'s  name  ; 
and  then  the  other  ptfs.  can  make  him  a  deft. 
^Brangan  v.  Gorges,  7  I.  E.  R.  221.    (R.) 


4.  The  solicitor  for  any  person  exercising  a 
control  over  the  minors'  estate  will  not  be  ap- 
pointed guardian  of  their  persons.  —  In  re 
Johnstons  Minors,  2  Jon.  &  L.  222.     (C.) 

5.  The  Court  has  not  jurisdiction  in  direct- 
ing the  taxation  of  a  solicitor's  bill  of  costs, 
to  order  any  account  of  dealings  between  the 
parties,  in  which  the  solicitor  did  not  act  as 


such,  even  though  he  has  given  credit  for  such 
items  in  the  bill  of  costs. — Snewd  v.  Conroy,  8 
I.  KR.469.    (R.) 

6.  Ftf.*8  solicitor  is  entitled  to  give  out 
briefs  and  fees  to  counsel  upon  the  dav  on 
which  he  sets  down  the  cause  to  be  heard  pro 
con/esso,—Jvie  v.  Gaha»y  9  I.  £.  B.  223. 

7.  A  conditional  order  to  appoint  a  receiver 
under  the  Sheriffs  Act  having  been  obtained 
in  the  Court  of  Exchequer,  the  solicitor  for 
another  judgment  creditor,  who  had  know- 
ledge of  the  Exchequer  order,  presented  to 
the  Lord  Chancellor  a  petition  for  a  receiver, 
suppressing  llie  fact  of  the  Exchequer  order. 
The  Court  dismissed  the  petition,  and  directed 
that  the  solicitor  should  not  have  the  costs  of 
the  petition  against  his  client. — Dalv  v.  /).,  9 
I.  E.  R.  461.     (R.) 

8.  An  order  to  appoint  a  receiver  should 
state  that  the  Court  has  been  informed  by  the 
petitioner's  solicitor  that  no  order  for  a  re- 
ceiver, over  any  part  of  the  lands  of  the  re- 
spondent, has  been  made  either  in  this  Court 
or  the  Court  of  Exchequer,  unless  a  special 
case  is  made  to  appoint  a  second  receiver. — 
Clarke  petitioner,  M^Mahon  respondent,  9  L  E. 
R.  462.     (R.) 

9.  The  solicitor  of  a  mortgagee  obtained  the 
carriage  of  the  sale  of  the  estate  of  a  lunatic 
veiy  soon  after  the  investigation  of  the  title 
for  the  purposes  of  the  mortgage.  Held,  that 
he  was  not  entitled  to  the  costs  of  preparing 
the  abstract,  or  for  any  matter  performed  be- 
fore the  investigation  of  the  title. — In  re  BtU, 
1  I.  Jur.  349.    (,C.) 

10.  A  solicitor  is  eligible  to  the  office  of 
Conunissioner  Extraordinary,  but  he  will  not 
be  preferred  if  another  competent  person  be 
found. — Anon.,  2  I.  Jur.  186.    (C.) 

11.  A  deft.,  by  his  answer,  objected  to  an  in- 
terrogatory, because  by  answering  it  he  might 
subject  himself  to  pains,  &c. ;  and  by  a  plea 
declined  to  answer  a  part  of  the  same  inter- 
rogatory, because  the  subject  of  it  came  to  his 
knowledge  as  solicitor  to  the  other  deft.  Held, 
that  the  answer,  being  equivalent  to  a  demur- 
rer, the  case  did  not  fall  within  the  66th  G 
Rule,  and  that  the  answer  overruled  the  plea. 

A  bill  to  set  aside  leases  for  fraud  made  the 
solicitor  who  had  prepared  them  a  deft., 
charging  him  with  being  a  party  to  the  fraud, 
praying  costs  against  him,  and  interrogating 
him  as  to  his  being  privy  to  the  fraud,  and  at 
to  transactions  regarding  the  preparation  of 
the  leases.  The  solicitor  pleaded  that  he 
knew  nothing  as  to  the  matters  save  as  the 
attorney  of  the  other  deft.,  and  therefore  was 
privileged  from  giving  discovery.  The  plea 
did  not  deny  the  fraud  or  the  facts  stated  in 
the  bill  as  evidence  of  it.  Hdd,  that  the  ptfn 
being  entitled  to  relief,  was  entitled  to  the 
discovery  as,  incidental  to  the  relief. 

The  privilege  of  a  solicitor  is  confined  to 
confidential  communications  with  his  client. 
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and  does  not  extend  to  hia  own  acts,  though 
done  in  the  character  of  solicitor. 

A  solicitor  may  be  made  a  party  to  a  bill  to 
set  aside  a  deed  for  fraud  if  he  be  a  party  to 
the  fraud,  and  costs  are  prayed  against  him. — 
Kdly  y.  Jackson,  13  I.  E.  R.  129.    (R.) 

1.  A  solicitor  was  arrested  on  the  direct 
way  from  the  Taxing  Master's  office,  but  it 
appeared  that  before  his  arrest  he  had  de- 
viated considerably  from  the  direct  way.  Heldj 
that  he  was  not  entitled  to  be  discharged. — 
Walsh  y.  WiUon,  1  I.  C.  R.  610 ;  3  I.  Jur.  276. 

(B.) 

2.  As  a  general  mle,  each  party  to  a  con- 
tract for  the  purchase  of  lands  should  employ 
a  separate  solicitor ;  the  same  solicitor  should 
not  act  for  both.  —  Meara  v.  Rogers,  3  I.  Jur. 
N.  S.  108.    (R.) 

3.  The  solicitor  in  a  cause  gave  the  papers 
to  A.  to  draw  costs,  and  died.  A  solicitor,  to 
whom  the  conduct  of  the  cause  was  given 
obtained  the  papers  from  A.,  without  paying 
the  costs  due  to  the  solicitor,  or  making  any 
agreement  with  his  personal  representative. 
Held,  that  a  cause  petition  was  the  proper 
mode  to  proceed  against  the  new  solicitor  to 
compel  him  to  produce  the  deeds  and  papers, 
for  the  purpose  of  allowing  the  costs  of  the 
first  solicitor  to  be  taxed ;  and  that  he  was 
bound  to  produce  them.  —  WorraU  v.  White,  3 
I.  Jur.  140.    (C.) 

4.  The  M.  R.  may,  under  special  circum- 
stances, appoint  a  solicitor  receiver:  41st  G. 
O.,  1850.— Crom»€  v.  Peyton,  6  L  Jur.  142.  (R.) 

5.  The  solicitor  of  an  opposing  creditor 
informed  the  insolvent's  solicitor,  on  the 
morning  of  the  hearing,  of  his  intention  to 
persist  in  his  opposition.  The  case  was  called 
on  in  the  momentary  absence  of  the  creditor's 
solicitor;  and,  no  one  being  present  to  oppose, 
a  discharge  was  pronounced  by  the  Judge. 
The  creditor's  solicitor,  coming  in  immediately 
after,  asked  for  a  re-hearing.  Ueld,  that  a 
solicitor  does  not,  by  communicating  with  the 
solicitor  on  the  other  side,  lay  him  under  any 
obligation,  or  constitute  him  his  agent,  to 
convey  such  a  communication  to  the  Court ; 
and  that  the  Court  cannot,  in  such  a  case, 
annul  or  review  the  adjudication  under  the 
233rd  sec.  of  the  B.  and  I.  Act,  on  the  ground 
that  it  was  improperly  or  fraudulently  ob- 
tained. 

The  discharge  pronounced  by  the  Judge, 
under  the  212th  sec,  is,  in  itseli,  a  final  and 
conclusive  adjudication.  It  is  not  necessary 
to  its  completeness  that  the  written  order, 
and  the  warrant  to  the  gaoler  (under  sec. 
219)  should  be  made  out  by  the  officer  of  the 
Court. 

When  such  an  adjudication  has  been  pro- 
nounced by  the  lips  of  the  Judge,  he  has  no 
power  to  set  it  aside  under  the  236th  sec,  on 
the  ground  that  the  discharge  was  a  mistake. 
— /n  re  Logan,  9  L  C.  R.  569;  5  I.  Jur.  N.  S. 
41.  (B.) 


6.  A  solicitor,  on  the  day  next  but  one 
before  the  testator's  death,  prepared  a  draft 
will  under  which  he,  as  residuary  legatee, 
took  a  large  pecuniary  benefit.  On  that  day 
of  its  preparation,  the  testator  executed  the 
will  in  the  presence  of  two  witnesses  brought 
by  the  solicitor  to  witness  the  testator's  signa- 
ture. The  will's  validity  having  been  ques- 
tioned in  a  contested  suit — Held,  that  the 
solicitor's  evidence  was  admissible  on  his  own 
behalf,  but  should  be  received  with  great 
jealousy  and  caution. — Keogh  v.  Barrington, 
Dr.  Rep.  temp.  Nap.  1.  (CA.) 

7.  In  suits  to  administer  real  and  personal  • 
estate,  when  there  are  no  specific  incumbran- 
ces affecting  the  real  estate,   the  petitioner 
is  entitled  to  his  costs  out  of  the  fund,  in 
priority  to  all  the  creditors. 

Semhle — When  two  matters  are  consolida- 
ted, duplicate  costs  for  carrying  on  the  pro- 
ceedings in  them  should  not  be  allowed. 

Observations  on  the  practice  of  solicitors 
acting  for  several  parties  who  have  conflict- 
ing interests. — Farrell  v.  Murphy,  10  I.  C.  R. 
42.  (R.) 

8.  It  was  sought  to  deprive  an  attorney  of 
his  costs  in  insolvency,  on  the  ground  that  he 
had  not  paid  his  license  when  the  business 
was  done.  Held,  that  the  fact  of  his  license 
not  having  been  during  that  period  registered 
in  the  Insolvent  Court,  is  not  evidence  that 
he  was  not  duly  qualified  as  an  attorney  of  the 
Superior  Courts  within  the  meaning  of  the 
Act ;  and  that  permission  to  prove  that  fact 
by  supplemental  affidavit  or  viva  voce  testi- 
mony would  not  be  granted. — Re  Reynolds,  6  I. 
Jur.  N.  S.  356.  (B.) 

9.  The  solicitor  having  the  carriage  of  the 
proceedings  cannot  act  as  solicitor  for  the 
purchaser  in  a  claim  for  compensation  against 
the  funds  ;  his  duty  in  the  one  capacity  being 
inconsistent  with  his  duty  in  the  other:  his 
duty  in  the  former  character  being  to  pro- 
tect the  estate  from  claims  for  compensation, 
and  all  similar  demands. — In  re  O*  Callaghan*s 
Estate,  7  L  Jur.  N.  S.  86.  (L.E.C.) 

10.  The  rule  of  the  Prerogative  Court,  that 
Proctors  should  not  in  any  proceeding  refer  to 
private  conversations,  &c.,  had  between  them, 
remains  in  force,  and  applies  to  solicitors. — 
Goslin  V.  G,,  7  I.  Jur.  N.  S.  306.  (P.) 

11.  When  an  administrator  has  recovered 
a  chattel  interest  in  lands,  by  a  decree  declar- 
ing his  costs  to  be  duly  charged  on  the  estate, 
his  solicitor  cannot  file  a  petition  in  his  own 
name  to  realise  his  own  portion  of  those 
costs.— /n  re  McAllister's  Estate,  16  L  C.  R. 
134.  (L.E.C.) 

12.  The  solicitor  for  the  ptfs.  in  a  mortgage 
suit — being,  as  the  mortgagee's  executor,  a 
co-ptf . — was  only  allowed  costs  out  of  pocket. 
—Macartney  v.  Dickey,  16  I.  C.  R.  409.  (R.) 

13.  A.  devised  real  estate  in  trust  for  her 
husband  for  his  life ;  and  directed  the  trustees 
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to  tell  and  conrey  the  propertr  abfolutelj  to 
him  for  a  named  som,  applicable  to  the  pur- 
poses of  the  will,  provided  that  he  declared, 
within  one  year  alter  her  death,  that  he  ac- 
cepted the  proposaL 

Sembie — The  right  of  pre-emption  to  the 
husband  was  a  gift.  The  trustees,  therefore, 
fiere  not  bound  to  make  out  title  to  him,  nor 
were  they  entitled  to  receive,  out  of  A.'8  assets, 
and  to  the  prejudice  of  the  persons  entitled  to 
the  residue,  the  costs  of  making  out  title. 

Solicitors  having  been  employed  by  the 
trustees  to  make  out  the  title,  the  costs  were 
allowed  against  the  trustees,  personally,  on 
taxation,  under  the  Solicitors  Act  (12  &  13 
Fic,  c.  52Q,  ss.  8,  4. — In  re  Davison  ff  TorrtnSy 
171.  C.  R.  7.  CR.) 

1.  When  a  solicitor  resides  in  the  country, 
and  carries  on  his  Dublin  business  by  an 
agent,  special  charges  for  attendances  in  Dub- 
lin may  be  allowed  on  taxation  between  soli- 
citor and  client,  if  the  client  knows  that  a 
special  sum  lareer  than  that  ordinarily  charge- 
able is  charged,  and  if  the  case  was  such  as 
required  the  solicitor's  personal  attendance  in 
DubUn. 

SembU — Such  a  special  charge  should  not 
be  allowed  for  attending  at  the  hearing,  and 
the  consultation  before  it. 

On  taxation  between  solicitor  and  client, 
there  is  not  any  inflexible  rule  against  allow- 
ing a  consultation  or  refresher  fee  of  more 
than  two  guineas,  if  the  larger  fee  was  paid 
with  the  client's  knowledge  and  authority. — 
Belfast  Harbour  Commissioners  v.  Lawther,  171. 
C.  R.  147.  (R.) 

2.  Order  to  amend  (by  striking  out  a  mis- 
takenly inserted  item)  a  bill  of  costs  which 
had  been  referred,  but  not  lodged,  for  taxa- 
tion.—/a  re  Abbott  f  Moore,  17  L  C.  R.  200. 
(R.) 


VI.  Solicitor's  Liabilities  :  whsn  pbrsov- 

▲LLT  LIABLB  TOR  CoSTS. 

8.  An  attorney,  who  makes  a  person  even  a 
formal  party,  without  his  express  consent,  is 
himself  liable  for  the  costs  incurred  by  the 
ptf .— JPeec/  V.  Cussen,  Hayes,  66.    (E.E.) 

4.  Sembie — Deft.'s  attorney,  having  given  a 
written  undertaking  to  pay  ptf.  whatever  the 
deficit  might  be  on  a  sale  of  the  mortgaged 
premises  under  the  decree  in  a  foreclosure 
suit,  will  be  compelled  to  perform  it,  not- 
withstanding his  client's  death. — Bailey  v. 
Daniell,  Hay.  &  J.  586.    (£.£.) 

6.  After  a  decree  for  a  sale,  the  solicitor 
for  one  deft.,  a  mortgagee,  who  had  been 
paid,  but  had  not  re-conveyed,  having  the 
mortgage  deed  in  his  possession,  being  made 
a  party  by  a  supplemental  bill,  and  having 
admitted  by  his  answer  that  he  held  the 
deed,  having  a  lien  thereon  for  costs  incurred 
by  the  mortgagee,  his  client ;  on  motion  against 
him  by  ptf.;  aeldy  that  he  must  bring  in  the 


deed,  without  prejudice  to  his  claim  aninst 
his  own  client.— PAtmo^  v.  (/UteO,  1  L  E.  R. 
118.    (R.) 

6.  If  the  solicitor,  upon  whom  hat  been 
served  the  subpoena  to  hear  judgment,  refuses 
to  endorse  on  the  original  an  acmiission  of  the 
service  thereof,  he  will  be  ordered  to  pay  the 
costs  rendered  necessary  by  his  ref  usaL — Boss 
V.  Wood,  2  Dr.  &  WaL  490.    (C.) 

7.  If,  in  the  bill,  ptf.'s  attorney  wilfully 
describes  ptf.  as  resident  within  the  juris- 
diction, wnen  in  fact  he  resides  out  of  it, 
he  will  be  ordered  to  pay  the  costs  of  the 
motion  to  stay  proceedings  until  security  for 
costs  be  given. — Knox  v.  (yBrieH,  3  I.  £.  R. 
62.    (EJE.) 

8.  A  ptf.'s  solicitor,  by  neglecting  to  exa- 
mine the  tenants'  leases  lodged  in  the  Master's 
office,  caused  a  misdescription  in  the  rental; 
and  thereby  necessitated  a  reference  to  the 
Master,  to  enquire  and  report  whether  the 
purchaser  was  entitled  to  any,  and  what  com- 
pensation? Hekl,  that  the  solicitor  was  per- 
sonally liable  to  the  costs  of  the  reference. — 
Taylor  v.  Gorman,  FL  4  K.  567 ;  4  L  £.  R. 
650.    (R.) 

9.  Ptf.'s  solicitor  ordered  to  pay  the  costs 
of  the  day,  in  consequence  of  his  non-attend- 
ance in  Court  when  the  cause  was  called  on. — 
Courtney  v.  Stock,  2  Dr.  &  War.  251 ;  1  Con.  & 
L.866.    (C.) 

10.  The  costs  of  a  suit  to  set  aside  a  deed 
for  fraud  will  not  be  given  against  a  solicitor 
who  was  a  party  to  the  frau^  and  is  a  party 
to  the  suit  in  respect  of  other  liabilities, 
unless  the  bill  prays  them  against  him. — 
Bodd^  V.  WiUiams,  8  Jon.  &  L.  1.    (C.) 

11.  Injunction  against  proceedings  on  a  judg- 
ment granted,  after  pretermitting  the  oppor- 
tunity of  pleading  at  law,  when  the  neglect 
to  do  so  was  accounted  for  by  the  creditor's 
solicitor  having  said  that  he  would  proceed 
no  further,  if  Uie  lands  were  not  subject  to 
the  judgment. 

SemMe — It  is  good  cause  against  the  ap- 
pointment of  a  receiver  under  the  Judgment 
Acts,  that  the  party  against  whom  the  judg- 
ment was  obtained  was  only  a  trustee  of  the 
lands.— O'iVwY/  v.  Browne,  9  L  £.  R.  131.  (C.) 

12.  It  is  the  duty  of  solicitors  not  to  take 
office  copies  without  being  authenticated. 
When  the  copy  of  depositions  proved  to  be 
very  incorrect,  but  was  taken  and  paid  for 
before  it  was  compared  or  attested,  the  soli- 
citor was  ordered  to  pay  the  costs  of  the 
day.— Jfor^on  v.  Boe,  12  I.  E.  R.  21.  (C.) 

13.  If  a  married  woman,  having  separate 
property,  petition  under  the  12  &  13  Vic^ 
c.  77,  s.  88,  as  a  femme  soU,  her  attorney  will 
be  personally  responsible  for  the  costs  of  the 
proceedings. — In  re  Knox,  2  I.  Jur.  147.  (I.  E. 
C.) 
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1.  A  petition  for  sale,  presented  by  a  person 
who  has  songht  the  benefit  of  the  Acts  for 
Belief  of  Insolvent  Debtors  in  England,  will 
be  dismissed  with  costs,  to  be  paid  personally 
by  the  solicitor  presenting  such  petition,  when 
the  facts  connected  with  the  insolvency  are 
suppressed  in  the  petition,  although  the  in- 
solvent has  not  been  finally  discharged  under 
those  Acts.— /fi  re  Nesbitt,  2  I.  Jur.  252.  (I.E. 
C.) 

2.  £500  was  lodged  to  the  credit  of  the 
cause;  and  £33  thereout  had  been  directed 
to  be  paid  to  a  third  party.  The  owner's 
solicitor  irregularly  drew  out  the  £500,  and 
handed  the  whole  sum  to  the  owner.  The 
Court  directed  the  owner  to  pay  the  £33; 
and,  in  default,  that  the  solicitor  should  make 
it  good. — In  re  Devereux^s  Estate^  4  I.  Jur.  16. 
(I.E.C.) 

3.  A.,  executrix  and  trustee  of  £400,  lent 
it  on  unauthorised  security.  D.,  a  solicitor, 
acted  for  A.,  in  negotiating  the  loan.  D.  was 
aware  of  the  nature  of  the  fund,  and  that  the 
loan  was  a  breach  of  trust.  The  borrowers 
were  D.'s  clients.  He  omitted  to  disclose  to 
A.  facts  within  his  knowledge,  which  showed 
that  the  loan  was  in  danger  of  being  lost. 
About  one-fourth  of  the  fund  was  received  by 
D.,  for  his  own  use,  in  part,  as  payment  of 
money  previously  owed  him  by  the  borrowers ; 
and  in  part  as  costs  and  commission  in  rela- 
tion to  the  loan.  The  entire  sum  was  lost  by 
the  insolvency  of  the  borrower.  HeUL,  on  a 
cause  petition,  filed  by  the  c.  q.  t.,  that  D.,  by 
his  conduct,  had  Incurred  the  liability  of  a 
trustee ;  and  was  bound  to  make  good  the 
fund.— -4%ne  v.  Darcy,  4  I.  C.  R.  199.    (C.) 

4.  A  solicitor  who  concurred  with  his  client 
in  obtaining  payment  to  her  of  a  sum,  stated 
in  the  final  schedule  of  incumbrances  to  be 
due  to  the  representative  of  a  deceased  per- 
son, on  an  untrue  representation  to  the  omcer 
of  the  Court  that  she  was  the  party  entitled, 
having,  with  knowledge  of  circumstances 
which  should  have  led  to  enquiry,  neglected 
to  investigate  his  client's  right,  was  ordered 
to  replace  the  money,  although  no  fraud  or 
collusion  was  proved  against  him. — InreKeogh, 
41.  C.  R.288.    (P.C.) 

6.  W.,  brother-in-law  of  L.,  a  solicitor, 
having  occasion  to  borrow  £500,  L.  wrote  to 
C,  who  had  been  his  client,  requesting  a  loan 
on  the  security  of  W.'s  estate,  which  he  de- 
scribed as  of  ample  value.  C.  replied,  "I 
can  only  lend  the  money  on  the  conaition  of, 
first,  a  letter  from  you  stating  that  you  know 
Mr.  W.  to  be  good  and  valid  security  for  £500 ; 
and,  secondly,  the  bond  to  be  witnessed  by 
some  respectable  person  with  whom  I  am  ac- 
quainted." L.  answered  ;  **  I  cannot  have  the 
least  hesitation  in  undertaking  that  the  secu- 
rity is  good,  and  should  not  have  mentioned 
it  to  you,  but  that  I  am  perfectly  satisfied  on 
the  subject."  C.  then  sent  the  money  to  L., 
who  forwarded  it  to  W.,  and  prepared  a  mort- 
gage from  yr.  to  C,  containing  a  covenant 
against  incumbrances,  save  an  annuity.  There 
was  also  a  collateral  judgment  to  secure  the 


sum  lent.  On  the  mortgage  being  sent  to  C, 
he  complained  to  L.  of  the  deficiency  of  the 
security  taken.  L.  wrote  a  further  letter, 
stating  the  particulars  of  W.'s  property,  and 
alleging  it  to  be  worth  £830  a-year.  Eventu- 
ally the  property  turned  out  to  be  insufficient 
to  pay  charges  prior  to  C.'s  mortgage  and 
judgment.  Held,  that  L.  was  bound  to  make 
good  to  C.the  loss  sustained  by  this  investment. 
A  solicitor  who  makes  to  his  client  untrue 
representations, respecting  aproperty  on  which 
the  client  is  about  to  advance  money,  may  be 
compelled  to  make  good  those  representa- 
tions, even  though  he  may  have  been  himself 
misled.— CZe/anrfv.  Letch,  6  I.  C.  R.  478;  1 1. 
Jur.  N.  S.  193.    (C.) 

6.  When  a  solicitor  puts  forward  a  party  to 
be  appointed  assignee ;  misdescribes  him  in  a 
way  calculated  to  mislead  the  Court;  and 
thereby  procures  his  appointment,  he  will  be 
personally  liable  for  the  consequences.  If  a 
solicitor  makes  a  payment  to  an  assignee, 
with  a  view  to  rid  himself  of  liability,  and 
the  assignee  is  directed  to  lodge  the  money, 
but  dies  before  the  order  is  complied  with.  It 
will  be  transferred  to  the  solicitor,  who  must 
bring  in  the  money.  If  he  receives  the  pro- 
ceeds of  an  insolvent  estate,  and  undertakes 
to  administer  it,  he  will  be  treated  as  if  he 
had  been  actually  appointed  assignee  himself, 
and  not  merelv  as  solicitor,  and  will  be  di- 
rected to  pay  tne  costs  personally  of  creditors 
who  bring  the  matter  before  the  Court. — In 
re  Connery,  6  I.  Jur.  N.  S.  23.    (B.) 

7.  A  tenant,  claiming  a  lease  of  lands  part 
of  this  estate,  and  not  being  in  possession, 
the  Court  refused  to  recognise  the  lease, 
stating  that  he  must  first,  at  law,  recover  pos- 
session. To  an  action  of  ejectment  men 
brought,  two  other  tenants  then  took  defence, 
as  to  part  of  the  lands.  As  to  the  residue,  no 
defence  was  taken ;  for  it  the  tenant  marked 
judgment.  On  his  motion,  the  Court  allowed 
the  lease  as  to  that  portion;  but  hdd,  that 
omitting  to  defend  the  action  was  a  breach  of 
duty  by  the  petitioner's  solicitor,  who  would 
be  liable  for  the  loss  sustained  by  the  estate, 
if  the  creditors  applied  to  that  effect. — In  re 
Bonayne't  Estate,  6  I.  Jur.  N.  S.  318.  (L.E.C.) 


Vll.     COKSTEPDTION     OF     THE     BeLATIOKSHIP 

OP  Solicitor  and  Client:  how 
Client  ib  bound  by  Solicitor's 
act8:  when  service  of  process 
ON  THE  Solicitor  is  good. 

8.  Practice  respecting  applications  by  attor- 
neys to  be  paid  costs  out  of  the  funds  decreed 
to  their  clients.— ^non.,  5  I.  £.  B.  38.    (E.E.) 

9.  Taxation  of  costs  between  solicitor  and 
client.  Solicitor's  fee  for  perusing  and  sign- 
ing approbation  of  a  draft  deed  submitted  for 
his  client's  approbation,  as  an  executing  party. 
^Westby  V.  Greene,  5  I.  E.  B.  449.     (B.) 

10.  The  Court  will  not,  on  the  application  of 
the  client,  set  aside  an  order  made  on  a  eon- 
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sent  signed  bj  his  solicitor,  on  the  allegation 
that  he  acted  without  authority  ;  there  being 
no  case  of  fraud  or  misrepresentation. — Con- 
natty  V.  (yReiUy,  11  I.  E.  R.  883.    (R.) 

1.  v.,  solicitor  for  X.,  ptf.  in  a  suit  to  raise 
a  charge  on  lands,  purchased  in  a  trustee's 
name  those  lands  at  a  sale  under  the  decree 
conducted  by  him  in  a  manner  that  showed 
great  negligence,  or  a  design  to  depreciate  the 
property.  The  proceeds  were  insufficient  to 
discharge  V.'s  demand  for  costs,  without  pav- 
ing anything  to  X.  Sixteen  years  afterwards, 
on  a  bill  filed  by  X.,  and  without  any  proof  of 
the  sale  having  been  at  under-valne,  it  was 
declared  void. 

v.,  on  his  son*s  marriage,  settled  the  estate, 
having  himself,  for  all  parties,  prepared  the 
settlement  which  recited  the  documents  con- 
nected with  the  purchase.  Utld,  that  although, 
when  a  solicitor,  a  vendor,  acts  for  the  vendee, 
his  knowledge  is  not  always  constructive 
notice ;  yet  that  doctrine  was  inapplicable  to 
this  case,  and  that  the  son,  his  wife,  and  his 
children  were  bound,  as  purchasers  with 
notice.— iltArtfu  v.  Delmege,  12  I.  £.  B.  1.  (C.) 

2.  When  there  are  several  co-ptfs.,  it  is 
irregular  for  some  of  them,  without  the  consent 
of  all,  to  change  their  solicitor  by  side- bar 
order.  In  such  a  case  a  special  motion  should 
be  made. — CaUagkan  v.  Blake^  2 1.  Jur.  54.  (B.) 

3.  When  a  solicitor  appears  for  several  def ts., 
his  undertaking  in  favour  of  one  shall  npt  pre- 
judice another.— Z>o^A«r^y  v.  D^  2  I.  Jur.  110. 
(E.E.) 

4.  Actual  notice  to  a  solicitor  is  actual 
notice  to  his  principal. — Richardt  v.  Brereion,  5 
I.  Jur.  836.    (C.) 

5.  A  person  who  was  properly  an  answering 
party  in  a  cause,  and  is  made  a  notice  party, 
is  not  bound  by  the  proceedings.  A  consent 
was  signed  by  a  solicitor,  as  solicitor  on 
behalf  of  the  ptf.  He  happened  to  be  the 
general  solicitor  of  a  person  so  circumstanced. 
Beld,  that  she  was  not  bound  by  the  consent, 
which  did  not  purport  to  be  signed  on  her 
behalf.—  O'Gradjf  v.  Brady,  3  I.  C.  B.  439 ;  6 
I.  Jur.  321.    (B.) 

6.  A  client  may  at  any  time,  during  the 
progress  of  a  suit  in  the  L.  E.  Court,  change 
his  solicitor. — In  re  Bracktn^M  Estate^  10  I.  Jur. 
N.  S.  165.    (C.A.) 


VUL  Securitieb   to,    and   Pcbchases   by 

SOLICITOB  FROM   ClIENT  .'   DEALINGS 
AND  TbANSACTIONS    BETWEEN  THEM. 

7.  In  a  siiit  against  an  attorney  to  set  aside 
a  conveyance  made  as  a  security  for  untaxed 
costs,  the  Court  refused  to  order  the  deed  to 
be  lodged  in  Court. — Corr  v.  MouldSy  H.  &  J. 
714.    (E.E.) 

8.  An  attorney  obtained  from  his  client  a 
conveyance  of  his  real  estate  (out  of  which 


his  wife  was  dowable),  in  trust  to  pay  himself 
and  the  client's  other  creditors ;  and  also  to 
secure  future  advances  to  be  made  by  him  to 
the  client.  The  attorney  afterwards  became 
a  party  to  a  deed,  prepared  by  himself,  where- 
by his  client's  wife  relinquished  her  dower,  in 
consideration  of  a  jointure  to  herself,  and  a 
charge  on  the  lands  for  her  younger  children. 
I  The  attorney  did  not  communicate  to  ber  the 
I  existence  of  the  former  deed,  or  inform  her  of 
the  effect  of  the  borrowing  clause  therein. 
Heldy  that  further  advances  made  by  him  were 
not  entitled,  by  virtue  of  the  trust  deed,  to 
prioritv  over  the  charge  for  the  younger  child- 
ren; but  that  equity  was  adminiiitered  for 
their  benefit  only. — Brmen  v.  Lunch,  2  Jon. 
706.     (E.E.) 

9.  A.*s  interest  in  leasehold  lands  having 
been  set  up  for  public  sale,  under  writs  of ^ 
fa.,  C,  his  attorney  (being  the  real  ptf.  in  one 
of  the  writs,  but  not  pressing  the  saleX  at- 
tended ;  made  the  largest  bidding ;  was  de- 
clared the  purchaser ;  and  paid  the  purchase 
money,  which  was  not  more  than  enough  to 
satisfy  the  writs  prior  to  his  own,  and  the 
expenses.  A.,  alleging  that  C.  had  bid  as  his 
agent,  and  had  purchased  in  trust  for  him, 
claimed  the  benefit  of  the  purchase.  C.  denied 
A.'s  allegations,  but  offered  to  give  up  the 
purchase,  if  A.  would  pay  him  the  purchase- 
money  and  the  other  demands  which  C.  had 
on  him.  A.  was  not  able  to  raise  the  pur- 
chase-money then,  and  C.  dealt  with  the 
lands  as  his  own,  for  ten  years.  At  the  expi- 
ration of  that  time,  A.  filed  a  bill  charging 
that  C.  had  bid  for  and  purchased  the  lands 
as  his  agent,  and  in  trust  Jor  him  ;  that  C,  at 
and  after  the  sale,  said  so  in  conversations 
with  friends  of  A.;  and  that  they,  on  that 
understanding,  did  not  bid.  All  those  allega- 
tions were  positively  denied  by  C.  in  his 
answer.  Conversations,  such  as  those  charged 
in  the  bill,  were  proved  by  S.,  a  witness  for 
A.,  to  have  taken  place  between  S.  and  C. 

On  C.'s  undertaking  to  release  A.  from  all 
demands,  the  Lord  Ch.  of  Ireland  pronounced 
a  decree  dismissing  the  bill ;  and  afterwards 
pronounced  another  decree  varying  the  former 
one,  and  directing  an  issue  to  ascertain  the 
value  of  A.'s  interest  ia  the  lands  at  the  time 
of  the  sale.  On  appeal — HtUiy  that  both  those 
decrees  were  erroneous. 

That  an  enquiry  concerning  such  value  was 
immaterial ;  and  that,  the  material  question 
being  whether  C,  in  bidding  for  and  purchas- 
ing the  property,  was  acting  on  A.*s  behalf, 
C.  might  take  an  issue  to  try  that  question ; 
but  that  C.  if  he  declined  to  take  that  issue, 
should  be  declared  a  trustee  for  A. 

That  A.*s  equitv  against  C,  if  C.  had,  in 
the  transaction  of  the  purchase,  acted  on  bis 
behalf,  was  not  affected  by  the  lapse  of  ten 
years ;  there  not  being  any  acquiescence  by 
A.,  and  C.  having  been  aware  of  his  rights. 

That  an  attorney,  if  not  acting  as  such  for 
his  client  on  a  particular  occasion,  may  throw 
off  that  character,  and  exercise  his  rights  as 
an  independent  man. 
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That  evidence  cannot  be  received  of  admis- 
sions made  by  a  party,  if  thej  bare  not  been 
properly  put  in  issue  by  the  pleadings,  so  as 
to  give  him  an  opportunity  of  contradicting 
them. — Austin  r.  VnamberSy  6  CI.  &  F.  1. 

[This  case  is  not  reported  in  the  Court  be- 
low, but  see  it  in  subsequent  stages  :  3  Dr.  & 
War.  178 ;  Dr.  Rep.  temp,  Sugden,  86.  (C.)] 

1.  M.,  solicitor  and  agent  of  L.,  having  been 
paid  all  his  costs,  &c.,  as  such,  lent  L.  £bOO  on 
bond.  M.  was  to  repay  himself  this  sum  out 
of  X600,  a  fine  for  abuse,  which  he  was  to 
receive  for  L.  M.  received  the  £600,  and 
retained  £500  thereout.  L.  dying  soon  after, 
M.  entered  judgment  on  the  bond,  and  as- 
signed it  for  the  full  amount.  The  assignee 
claimed  that  amount  out  of  L.*s  estate.  The 
trustee  of  L.'s  will  produced  a  letter  from  M. 
stating  the  agreement  respecting  the  loan,  and 
praying  that  M.  should  be  ordered  to  pay  over 
the  £500  retained  by  him.  M.  denied  the  genu- 
ineness of  the  letter.  An  isnvte  was  directed. 
The  jury  found  that  it  was  in  M.'s  hand- 
writing. Held^  that  M.  should  pay  the  amount 
of  the  bond,  with  all  costs  of  the  issue,  peti- 
tions, &c. — Bucke  V.  Murphy^  8  I.  £.  R.  373 ; 
Fl.  &  K.  178.  (R.)   . 

2.  L.,  solicitor  and  land-agent  of  W.,  en- 
gaged in  redeeming  annuities  charged  upon 
the  estate  of  W.,  took  an  assignment  of  one 
of  them  for  his  own  benefit  for  a  sum  less 
than  that  agreed  upon  by  the  deed  of  an- 
nuity for  its  re-purchase.  Held,  that  L. 
was  a  trustee  for  W.,  for  the  re-purchase  of 
the  annuity. 

A  solicitor  had  procured  a  loan  of  money 
on  mortgage  for  his  client.  The  mortgage 
deed  contained  mutual  stipulations  that  there 
should  be  no  redemption  and  no  foreclosure, 
provided  the  interest  was  regularly  paid  for 
five  years.  The  solicitor  afterwards  took  from 
his  client  a  mortgage,  which  did  not  contain 
this  provision.  Meld,  that  he  was  not  entitled 
to  proceed  upon  this  mortgage  within  the  five 
years. 

In  impeaching  settled  accounts  between 
solicitor  and  client,  it  is  sufficient  to  allege 
generally  that  the  accounts  are  erroneous, 
without  specifying  the  particular  items. 

Bonds  and  bilU  given  by  a  client  to  his 
solicitor  are  not  sufficient  evidence  of  the 
debt.  If  the  accounts  have  been  opened,  the 
consideration  for  them  must  be  proved. — 
Lawless  v.  Maruifield,  I  Dr.  &  War.  657 ;  4 1.  E. 
R.  118.  (C.)— [5«?€  Bfaorave  v.  Routh,  2  Kaye 
&  J.,  609 ;  8  De  Gex,  M.  &  G.  620.] 

8.  When  an  attorney  applies  to  be  paid  his 
costs  out  of  a  fund  allocated  to  his  client,  he 
ought  to  state  in  his  affidavit  that  he  dis- 
tinctly informed  his  client  of  his  intention 
so  to  apply. — Redmond  y.  Gormley,  4  I.  £.  R. 
698.     (£.£.} 

4.  The  solicitor  of  a  deceased  tenant  for 
life,  under  the  will  of  J.,  was  restrained  on 
motion  of  the  remainderman  under  the  will^ 
from  acting  for  an  annuitant  claiming  by 
title  paramount,  in  whose  name  he  had  filed 
a  bill  against  the  sole  trustee  and  executor  of 


the  will,  and  his  son ;  the  remainderman  alle- 
ging that  the  will  was  prepared  by  the  trustee 
(law  agent  of  the  testator)  not  according  to 
the  testator's  instructions ;  and  further  alle- 
ging that  the  trustee  had,  as  such  law  agen^ 
by  gross  misrepresentation  and  fraud,  and 
without  authority  from  the  testator,  procured 
from  ptf.  a  release  of  the  annuity,  and  praying 
that  the  release  might  be  set  aside,  and  the 
arrears  of  the  annuity  raised  out  of  the  testa- 
tor's estate.  It  appearing  that  several  of  the 
statements  in  the  bill  were  founded  upon 
information  confidentiallv  acquired  by  the 
solicitor,  as  solicitor  and  agent  of  the  de- 
ceased tenant  for  life,  the  Court  declined 
to  grant  that  part  of  the  motion  which  sought 
to  have  the  bill  taken  off  the  file. — M^Kieman 
V.  Keman,  4  I.  E.  R.  256.    (R.) 

6.  A  client  gave  to  his  solicitor  a  mortgage 
to  secure  costs  then  incurred,  and  thereafter 
to  be  incurred,  with  interest  thereon  from  the 
time  of  taxation.  There  were  subsequent 
costs  to  a  large  amount.  The  solicitor  died. 
On  motion  by  the  client  that  the  personal 
representative  of  the  late  solicitor  should  be 
ordered  to  hand  over  the  title-deeds,  &c., 
to  the  new  solicitor,  the  client  offering  to 
confirm  the  mortgage  as  to  the  subsequent 
costs, — Held,  that  a  security  for  costs  to  be 
incurred  is  void,  as  being  against  public  po- 
licy, and  therefore  incapable  of  confirmation 
after  the  subsequent  costs  have  been  incurred, 
although  a  valid  security  for  such  costs  may 
then  be  given ;  that,  in  this  case,  the  lien 
was  not  avoided ;  and  the  papers  should  not 
be  taken  by  the  client  from  the  personal 
representative  of  his  late  solicitor  (who  pre- 
ferred the  lien  to  a  new  security),  until  the 
costs  for  which  no  valid  securitv  had  been 
taken  were  paid. —  Willins  r.  TanJh/.  6  I.  £.  R. 
1.    (B.)  ^' 

6.  Semble — ^When  a  p|irty,  claiming  by  title 
paramount  to  the  client,  enforces  the  produc- 
tion of  papers,  the  benefit  therebv  incidentally 
accruing  to  parties  deriving  under  the  client 
cannot  be  taken  from  them ;  and  the  solici- 
tor's lien  is  lost. — Blunden  v.  Desart,  5  I.  E. 
R.  221 ;  2  Dr.  &  War.  405  ;  2  Con.  &  L.  111. 
(C.)~[Revg  :  6  I.  £.  R.  62 ;  Fl.  &  K.  572. 

(R.)] 

7.  A  deed  executed  by  a  client  to  his  soli- 
citor, in  which  the  consideration  is  untruly 
stated,  will  not  be  permitted  to  stand. 

The  general  proposition  that  a  solicitor  will 
not  be  permitted  to  take  a  security  for  costs 
to  be  incurred,  is  established  beyond  the  reach 
of  controversy. 

Semble — ^That,  if  the  security  be  taken  for 
cash  advances  as  well  as  for  prospective  costs, 
no  distinction  can  be  made  in  favour  of  the 
former. 

QjucBre — ^Whether,  when  a  security  is  given 
for  past  and  future  costs,  it  can  be  sustained 
as  to  the  former,  although  void  as  to  the 
latter?— C^pifl^ton  v.  BuUen,  2  Dr.  &  War.  184 ; 
1  Con.  &  L.  291.    (C.) 
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1.  £700  being  claimed  for  costs  for  bosiness 
done  for  the  client  between  1808  and  1819, 
and  a  suit  in  respect  of  them  instituted  be- 
tween the  parties,  they  were,  in  1840,  taxed 
by  agreement  before  the  Master  to  £500. 
The  client  haying  discoyered,  amongst  his 
own  papers,  and  in  his  own  handwriting, 
memoranda  specifying  snms  giyen  by  him 
to  the  solicitor,  for  which  credit  had  not  been 
giren,— ITe^  that,  in  1842,  the  client  was 
not  entitled  t^  haye  the  costs  re-taxed. 

Although  an  affent  or  solicitor,  acting  at 
the  time  as  sach  for  the  yendor,  cannot  bay 
for  his  own  benefit,  yet,  when  it  was  denied 
that  he  was  employed  in  the  sale  by  the 
client,  and  it  was  nrged  that,  being  himself 
a  judgment  creditor,  he  had  a  rinit  to  be 
present,  and  buy  at  the  sale, —  Held,  that 
he  might,  at  that  particular  time,  throw  off 
his  former  character  of  solicitor,  and  exercise 
the  right  which  belonged  to  him  in  another 
character. — Austin  y.  Chamber$^  8  Dr.  &  War. 
178.  (C.)— [5ee  6  CI.  &  F.  1 ;  and  Dr.  Rep. 
temp.  Sag.  85.] 

2.  A  testator.  A.,  shortly  before  his  death, 
said  to  B.,  who  had  for  seyeral  years  acted  as 
his  land-agent,  that  he  would  make  him  a 
present  of  £d()0 ;  and  haying  been  suddenly 
taken  ill,  desired  B.  to  retain  that  sum  out  of 
a  larger  balance  then  in  his  hands.  No  third 
person  was  present  at  this  declaration.  On 
the  following  day,  A.  died.  B.  was  a  solicitor, 
and,  together  with  his  partner,  acted  as  such, 
for  A.  There  was  a  suit  pending  against  A. 
in  the  Exchequer,  at  his  death,  ^ter  A.'s 
death,  in  1831,  B.  acted  as  solicitor  for  the 
executors,  and  made  out  for  them  an  account 
of  A.*s  assets,  in  which  the  £300  was  treated 
as  a  gift  by  A.  in  his  life  to  B.  The  inyen- 
tory  returned  by  the  executors  contained  a 
similar  account  of  that  sum.  In  1832,  B.  fur- 
nished an  account  to  the  executors,  stating 
all  the  circumstances  under  which  he  claimed 
credit  for  the  £300  ;  Uking  credit  for  it 
against  the  balance  in  his  hands ;  and  stating 
that  he  retained  the  residue  of  the  balance  to 
meet  the  costs  due  to  him  and  his  partner, 
the  amount  of  which  he  was  then  unable  to 
ascertain.  That  account  was  retained  by  the 
executors,  without  objection.  In  1839,  they 
filed  a  bill  against  the  agent,  for  an  account 
of  the  sum  due  by  him  to  A.'s  estate.  Held, 
that  B.  was  not  entitled  to  retain  the  £300  at 
the  death  of  A.,  and  that  the  executors  had 
not,  by  acquiescence,  precluded  themselyes 
from  disputing  his  right  to  it. — Wahhy,  Stud- 
dart,  6  I.  £.  R.  161 ;  2  Con.  &  L.  423 ;  4  Dr.  & 
War.  159.    (C.) 

3.  In  a  question  as  to  the  carriage  of  a 
decree  for  a  sale  in  two  suits,  when  the  soli- 
citor in  the  first  had  taken  an  assignment  of  a 
charge,  prior  to  the  ptfs.,  which  was  in  that 
cause  reported  at  £1800,  but  in  the  second 
cause  at  £900  (explained  by  a  difference  in 
the  accounts  decreed)— ^e^  that  the  solicitor 
in  the  first  cause  haying,  by  the  assignment, 
an  interest  different  from  the  ptfs.,  the  car- 
riage of  the  decree  should  be  giyen  to  the 


ptfs.  in  the  second  toit — Keofu  y.  MagawUf,  7 
L  E.  B.  603.  ca) 

4.  A  solicitor  may  not  deal  with  his  client 
for  a  security  for  a  debt  due  to  him  by  a  third 
person,  without  giving  his  client  all  his  own 
information  touching  the  debt,  and  the  nature 
of  the  security. 

The  Court  dismissed  with  costs  a  biU  to 
enforce  a  security  taken  by  a  solicitor  from 
his  client  on  a  sum  charged  upon  the  princi- 
pal debtor's  estate,  and  to  recover  which  the 
client  was  then  prosecuting  a  suit  in  Equi^ ; 
the  solicitor  haying  omitted  to  disclose  the 
circumstances  connected  with  the  estate,  and 
particularly  that  he  had  other  demands  affect- 
ing it.— ^i^'iis  y.  J(^€y  2  Jon.  &  L.  282.  (C.) 

6.  Liberty  giyen  a  client,  V.  to  snrcharge 
accounts  settled  between  him  and  his  solici- 
tor, X.,  sixteen  years  before,  and  secnrities 
for  the  balances  baying  been  giyen ;  and  to 
haye  the  costs  taxed ;  the  relation  of  solicitor 
and  client  haying  continued  up  to  a  short 
period  before  the  filing  of  the  bill,  and  Y. 
naying  been  tnops  etmciui  when  he  settled  the 
account.  X.  had  sent  it  to  Y.,  with  a  letter 
desiring  him  to  examine  it  attentiyely  before 
signing  it ;  but  it  haying  been  settlea  on  the 
basis  of  liability  in,  not  gift  by  Y.,  and  con- 
taining items  for  costs  due  by,  and  advances 
made  to  third  persons,  which  Y.  was  not 
liable  to,  and  a^^nst  which  it  was  X.*s  duty 
to  have  protected  Y. — Jones  y.  Moffett^  3  Jon. 
&  L.  636.  (C.) 

6.  The  heir-at-law,  being  also  the  personal 
representative  of  a  deceased  debtor,  bought, 
for  less  than  the  sum  due  on  foot  thereof,  an 
incumbrance  on  the  estate.  HM,  that  he 
was  entitled  to  the  full  amount  secured  there- 
by, as  against  a  subsequent  incumbrancer,  a 
solicitor,  who  had  advised  the  purchase  as  a 
means  of  providing  for  the  heir,  but  who  had 
not  disclosed  that  the  purchase  would  enure 
to  his  own  benefit — Bcyly  y.  WiOdne,  3  Jon.  A 
L.  630.  (C.) 

7.  When  a  trust  deed  did  not  authorise 
the  solicitor  to  charge  costs  against  his  c.  q,  r., 
securities  obtained  by  him  from  the  c  q,  u^ 
for  untaxed  costs  and  advances,  were  set 
aside,  and  ordered  td  stand  as  securities  for 
the  sum  really  due,  notwithstanding  letters 
from  the  c.  q,  t,  recognising  the  solicitor's 
right  to  charge  those  costs ;  the  solicitor  not 
having  informed  him  that  he  was  not  entitled 
to  any  remuneration  for  his  services  in  the 
trust,  and  the  letters  having  been  written 
under  his  influence.  The  rule,  however,  being 
hard,  and  the  conduct  of  the  c.  q,  U  excep- 
tional, the  relief  was  ffiven  without  costs. — 
Gmdey  v.  Wood,  9  I.  E.  B.  418;  3  Jon.  &  L. 
678.  (C.) 

8.  Semble — It  is  not  an  objection  to  an 
equitable  mortgage  given  for  costs  due,  that 
they  were  not  ascertained  or  delivered. — Ex 
parte  BovULi  Mont.  &  A.  882  n.,  observed  on. 
Bristow  v.  Warner,  10 1.  E.  R.  246.  (C.) 
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1.  Plaintiff  was  solicitor  for  D.,  who  at  his  I  solicitor  was  hound  to  indemnify  the  vendor 

^  li,  ptf .    against  the  rent  and  covenants. — Greer{/Ular. 


death,  owed  ptf.  costs.  After  D.'s  death 
hecame  solicitor  for  D.*s  executor,  the  deft., 
who,  heing  indebted  to  ptf.  for  D.'s  costs,  and 
for  further  costs  as  executor,  handed  ptf.  the 
tltle*deeds  of  leaseholds  of  D.  (which  had  been 
left  on  special  trusts),  together  with  a  letter 
making  an  eanitable  mortgage.  Funds,  which 
were  applicaole  to  pay  the  costs,  were  misap- 
plied. Held,  that  the  executor  having  com- 
mitted a  breach  of  trust  in  mortgaging,  the 
solicitor  dealing  with  him  was  affected  by  it, 
and  could  not  recover  without  an  enquiry 
into  the  state  of  the  assets. 

Semble — He  was  In  no  better  condition  than 
the  executor  himself  occupied.  —  Purceil  y. 
Bucklofy  12  I.  E.  R.  65.  (C.) 

2.  A.  having  effected  a  policy  of  insurance, 
by  deed  of  the  1st  of  Nov.  1827,  assigned  it  to 
B.,  in  trust  for  his  wife  and  children.    B. 
assigned  the  policy  to  C,  for  value,  by  a  deed 
falsely  reciting  that  A.,  by  deed  of  the  1st 
of  Nov.  1827,  had  assigned  the  policy  to  B.  for 
her  own  benefit.    C.  died,  having  bequeathed 
the  policy  to  D.,  who  assigned  It  to  E.,  a 
solicitor,  who  acted  In  that  transaction  for  B., 
by  deed  of  the  4th  of  Feb.  1848,  In  which  D. 
covenanted  that  he  had  full  power,  and  lawful 
and  absolute  authority  to  execute  the  assign- 
ment.   The  life  Insured  died.    E.  having  re- 
ceived the  amount  of  the  policy,  a  bill  was 
filed  against  him  by  the  children  of  A.,  and 
he  was  obliged  to  compromise  the  suit  by 
paying  money.    D.  died,  and  a  claim  having 
been  made  by  E.*s  executor  against  his  assets, 
on  foot  of  the   covenant  for  title,  a  cause 
petition  was  filed  to  administer  his  estate.    It 
stated  that  £.  was  D.*8  solicitor ;  that  It  was 
his  duty  to  have  limited  the  covenant  to  the 
acts  of  D. ;  and  that  he  was  entitled  to  no 
greater  benefit  than  if  he  had  only  Imposed 
the  proper  and  usual  covenant  on  D. ;  but 
prayed  no  relief  as  to  that  statement,  nor  to 
make  E.*s  executrix  a  respondent.    The  usual 
order  having  been  made  by  the  Lord  Chancel- 
lor, under  the  Ch.  Reg.  Act,  s.  15,  and  E.'s 
executrix  having  filed  a  charge  on  foot  of  the 
covenant,  which  the  Master  disallowed,  on 
the  ground  that  E.  was  D.*s  attorney,  and 
ought  not  to  have  permitted  him  to  enter  into 
such  a  covenant — Heitl,  on  appeal,  that  the 
claim  under  the  covenant* being  a  legal  claim, 
the  Master  had  not  jurisdiction  to  disallow  it 
on  that  ground  without  a  cross-petition. 

Sembl&-'Thongh  £.  had  constructive  notice 
of  the  trusts  of  the  deed  of  the  1st  of  Nov. 
1827,  such  notice  could  not  qualify  or  control 
the  covenant  for  title. 

D.  having  directed  that  any  claim  on  foot 
of  any  covenant  should  be  paid  out  of  a  .par- 
ticular legacy,  the  legatees  should  be  before 
the   Court.— ilr  parte  Collins,  2  L  C.  R  618. 

(R) 


Bates,  5  I.  C.  R.  219.  (C.) 

4.  A  solicitor,  failing  to  obtain  from  a 
stranger  a  loan  for  his  client,  lent  hlra,  in  the 
stranger's  name,  the  money  on  mortgage ;  and 
used  that  name  to  obtain  from  his  client  priority 
for  the  loan  over  two  jointures  payable  out 
of  the  estate,  and  concealed  the  fact  that  he 
himself  was  the  lender.  Held,  that  such  a 
transaction,  coupled  with  the  absence  of  in- 
dependent advice  by  a  solicitor  to  a  client, 
rendered  the  mortgage  deeds  voidable,  so  far 
as  they  acquired  priority  over  the  jointures. — 
RadcUffy.  Orme,  5. 1.  Jur.  N.  S.  246.    (C.A.) 

5.  A.,  who  had  been  a  ward  of  Court,  within 
a  few  months  after  his  discharge,  being  In 
embarrassed  circumstances  and  sued  by  a 
creditor,  confessed  a  judgment  for  £500  to  B., 
a  solicitor,  his  cousln-german  and  land  agent, 
by  whose  advice  he  was  entirely  guided  in 
the  management  of  his  affairs,  although 
another  attorney  (employed  through  B.)  de- 
fended A.  against  the  creditor,  and  was  also 
solicitor  on  record  for  A.  In  some  proceedings 
in  Ch.  to  which  B.  really  attended.  The 
judgment  was  soon  after  registered  as  a  mort- 
gage against  A.'8  estate.  During  subsequent 
proceedings  by  the  creditor,  A.,  under  B.'s 
advice,  made  an  affidavit  stating  that  the 
judgment  was  given  for  full  and  valuable 
consideration  received.  In  a  suit  by  B.'s  heir- 
at-law  to  set  aside  the  judgment,  alleging  that 
it  was  given  without  consideration,  in  which 
it  appeared  to  have  been  really  intended 
merely  to  delay  the  creditor — Held,  that  the 
relation  of  solicitor  and  client  had  existed 
between  A.  and  B.  at  the  date  of  the  judg- 
ment, and  that  the  heir  might  have  relief. 

After  the  date  of  the  judgment  A.  agreed 
to  sell  his  estate,  subject  to  Its  Incumbrances, 
to  B. ;  who  was  then  In  fact  and  on  record 
A.'s  solicitor ;  for  £100,  the  value  being  con- 
siderably greater.  After  the  sale  was  resolved 
upon,  a  solicitor,  an  Intimate  friend  of  B.,  was 
on  his  suggestion  employed  by  A. ;  and  went 
through  the  form  of  changing  B.  as  A.'s 
solicitor,  and  on  A.'s  behalf  examined  the 
deed  of  conveyance,  and  submitted  it  to 
counsel,  but  did  not  in  any  other  way  advise 
or  consult  with  A.  Held,  that  A.  had  no 
sufficient  and  independent  advice;  and  that 
the  conveyance  should  be  set  aside,  and  was 
In  no  way  the  better  for  the  relationship 
between  the  parties. 

That  A.*s  letters  to  his  mother  could  not  be 
read  to  show  the  state  of  his  mind  or  feelings 
towards  B.—Low  v.  Holmes,  8  I.  C.  R  68 ;  Dr. 
Rep.  temp.  Napier,  290.    (C.) 


8.  A  solicitor  purchased  a  leasehold  in- 
terest from  his  client,  and  himself  prepared 
the  assignment,  which  contained  no  covenant 
to  indemnify  the  vendor,  but  did  contain  the 
words  **  subject  to  the  rent  and  covenants"  in 
the  lease.    Held,  that  the  executor  of  the 


6.  A.,  a  solicitor,  having  a  charge  on  real 
estate,  caused  a  bill  to  raise  the  charge  to  be 
filed  In  his  partner's  name.  A  sale  having 
been  decreed,  A.,  without  obtaining  the  leave 
to  the  Court,  purchased  the  lands  in  the  name 
of  B.,  to  whom  the  conveyance  was  made. 
The  fact  that  A.  was  the  real  purchaser  was 
never  disclosed  to  the  Master  or  the  parties  in 
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the  canse ;  and  sereral  orders  were  made,  on 
applications  in  the  name  of  B.,  calculated  to 
lead  the  Court  to  helieve  that  he  was  the  real 
purchaser,  though  the  whole  of  the  purchase- 
money  was  paid  by  A.  The  Court,  after  the 
expiration  of  nineteen  years,  and  after  the 
death  of  A.  and  his  partner,  set  aside  the  sale, 
although  it  was  not  proved  to  hare  been 
fraudulent  or  at  an  undenralne. 

It  is  a  settled  rule  of  the  Court  that  the  ptf . 
or  his  solicitor  cannot,  without  the  leave  of 
the  Court,  bid  at  a  sale  under  the  decree. 
Non-compliance  with  that  rule  will  vitiate  the 
•ale. 

If  a  solicitor  or  trustee  secretly  purchase  in 
the  name  of  another  at  a  sale  under  the  Court 
the  sale  is  void. 

When  there  has  been  concealment,  a  viola- 
tion of  a  rule  of  the  Court,  or  a  void  sale, 
ktcAes  or  lapse  of  time  will  not  preclude  relief. 

Form  of  decree  setting  aside  a  purchase  by 
a  solicitor,  and  directing  accounts,  when  no 
fraud  or  undervalue  was  proved.  —  Popham  v. 
Exham,  10  L  C.  R.  440.    (B.) 

1.  Four  judgments  affecting  B.'s  estate  were 
purchased  by  A.,  his  solicitor,  for  less  than 
the  amounts  due  thereon.  Two  of  them  were 
assigned  to  A.  bv  a  deed  in  which  B.  joined. 
A.  bought  the  third  shortly  after  B.'s  death ; 
and  the  fourth,  while  he  had  carriage  of  the 
proceedings  in  a  suit  to  administer  B.*s  estate, 
•old  in  the  L.  £.  Court.  On  settlement  of  the 
final  schedule — Held,  that  A.  could  not  stand 
thereon  as  a  creditor  in  respect  of  the  judg- 
ments for  more  than  he  paid,  with  interest, 
and  the  costs  of  the  assignments. — In  re  John- 
$ion£$  Estate,  7  I.  Jur.  N.  8.  36,    (L.E.C.) 


IX.  Of  Profibsiohal  Cokfidiitcb. 

2.  When  a  bill  charges  that  a  deft,  was 
connected  with  the  preparation  and  execution 
of  fraudulent  leases,  and  seeks  a  discovery 
of  the  matters  alleged  to  be  fraudulent,  he 
cannot  by  a  plea  of  professional  confidence, 
protect  himself  from  discovery. — Kellif  Y.Jack- 
son, 1  I.  Jur.  233.    (R.) 

3.  A  deft.,  by  answer,  objected  to  an  inter- 
rogatory because  by  answering  it  he  might 
subject  himself  to  pains,  &c. ;  aud  by  a  plea 
declined  to  answer  part  of  the  same  interro- 
gatory because  the  subject  of  it  came  to  his 
knowledge  in  the  character  of  solicitor  to  the 
other  deft.  Held,  that  the  answer,  being 
equivalent  to  a  demurrer,  did  not  fall  within 
the  66th  0.  Rule ;  and  that  the  answer  over- 
ruled the  plea. 

A  bill  to  set  aside  leases  for  fraud  made  the 
solicitor  who  had  prepared  them  a  deft., 
charging  him  with  being  a  party  to  the  fraud, 
praying  costs  against  him,  and  interrogating 
nim  as  to  his  being  privy  to  the  fraud,  and  as 
to  transactions  regarding  the  preparation  of 
the  leases.  The  solicitor  pleaded  that  he 
knew  nothing  as  to  the  matters  save  as  the 
attorney  of  the  other  deft.,  and  therefore  was 
privileged  from  givins  discovery.  The  plea 
did  not  deny  the  fraud  or  the  facts  stated  in 


the  bill  as  evidence  of  it.  Heid,  that  the  ptf., 
being  entitled  to  relief,  was  entitled  to  the 
discovery  as  incidental  to  the  relief. 

The  privilege  of  a  solicitor  is  confined  to 
confidental  communications  with  his  client, 
and  does  not  extend  to  his  own  acts,  though 
done  in  the  character  of  solicitor. 

A  solicitor  may  be  made  a  party  to  a  bill  to 
set  aside  a  deed  for  fraud,  if  ne  be  a  party  to 
the  fraud,  and  costs  are  prayed  against  him. — 
KeUtf  V.  Jackson,  13  I.  E.  R.  129.    (R.) 

4.  The  practice  of  a  solicitor  rolnntarily 
making  an  affidavit  revealing  circumstances 
connected  with  the  business  of  his  former 
client,  whereby  that  client  may  be  rendered 
liable  to  an  action,  disapproved  of. — Barton  v. 
Sampson,  2  I.  Jur.  N.  S.  361.    CR.) 

5.  Confidential  letters  written  before  suit 
commenced,  by  one  of  the  parties,  to  his  soli- 
citor in  reference  to  the  subject  matter  in 
dispute,  are  privileged ;  and  cannot  be  given 
in  evidence  at  the  hearing  by  the  opposite 
party.— i%«6*»  v.  (TDonel,  8  I.  Jur.  N.  S.  226. 
(C.) 

6.  A  solicitor  prepared  for  a  father  a  deed 
of  release,  whereby  two  of  that  father's  child- 
ren (then  of  full  age)  acknowledged,  contrary 
to  the  fact,  the  receipt  of  a  large  sum  of 
money,  portion  of  a  larger  sum  charged  on 
fee-simple  lands,  which  the  father  afterwards 
sold.  The  children  received  no  consideration. 
The  solicitor,  seeing  that  they  had  been  grossly 
defrauded,  requested  their  father  to  repair  the 
fraud  bv  charging  other  lands  in  their  favour. 
The  f  atlier  died  without  doing  so.  A  petition 
was  instituted  to  set  aside  the  release.  Held, 
that  the  solicitor's  conversations  with  the 
father  touching  the  deed,  were  not  privileged. 
-De  Burgh  v.  Chichester,  111.  Jur.  N.  S.  182. 
(C.) 


X.  Solicitor's  Lien. 

1.  In  general, 

2.  How  affected  by  Retirement  or   With- 

drawal, Discharge^  ^, 
8.  Effect  of  taking  a  Securitjf ;  how  Lien 
may  be  Lost  or  Extinguished, 


X.  1.  Solicitor's  Lien;  generally, 

7.  The  mortgagor's  attorney,  to  whom,  pend- 
ing a  foreclosure  suit,  the  mortgagor  has 
delivered  the  title  deeds,  in  order  to  procure  a 
loan  of  money,  has  not,  as  against  the  mort- 
gagee, a  lien  on  them  for  his  costs  in  that 
transaction. — Hutchinson  v.  Joyce,  2  Jones,  122. 
(E.E.) 

S.  The  Court  will  not  make  an  order  ex 
directo,  that  the  costs  of  an  attorney  be  paid 
out  of  a  fund  in  Court,  upon  which  he  hat  a 
lien.  He  must  wait  until  his  client  applies 
to  be  paid  the  fund,  and  then  insist  upon  his 
lien.  The  reason  for  not  giving  the  costs  to 
the  attorney  upon  his  own  motion  is,  that 
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there  are  not  two  litigant  parties  before  the 
Court.— Cro«6ie  v.  McSoy,  2  Jones,  688.  (E.E.) 

1.  A  solicitor,  havins  a  lien  npon  a  deed 
for  his  costs,  will  not  be  ordered  to  famish 
them,  or  to  deliver  np  the  deed,  without  get- 
ting an  express  undertaking  that  his  costs 
will  be  paid  when  taxed. — M^Kermy  v.  Cham- 
hers,  Jon.  &  Ca.  105.    (E.E.) 

2.  A.,  seized  in  quati  fee  of  an  estate  pur 
ccutre  vity  conveyed  it  in  mortgage  in  1814.  In 
1824,  A.  obtained  a  renewal  from  the  head 
landlord,  and  deposited  the  indenture  of  re- 
newal with  his  solicitor.  The  renewed  Interest 
having  been  decreed  to  be  a  graft  upon  the 
former  estate,  and  a  bill  filed  to  foreclose  the 
mortgage — Held,  that  A.'s  solicitor  had  no 
right  to  retain  the  Indenture  of  renewal  by 
virtue  of  a  lien  thereupon  for  costs  incurred 
subsequent  to  1814,  as  against  the  mortgagee. 

A  solicitor  cannot  by  his  lien  have  a  better 
right  to  the  client's  title  deeds,  than  the  client 
himself  had  at  the  time  when  the  costs  were 
Incurred. — Smith  v.  Chichester^  4  I.  E.  R.  580 ; 
2  Dr.  &  War.  893 ;  1  Con.  &  L.  486.    (C.) 

8.  A  judgment  was  obtained  against  a  client 
after  the  deposit  of  his  title  deeds  with  )ils 
solicitor,  and  costs  had  become  due  for  pro- 
fessional services  rendered  to  the  client  both 
before  and  after  the  entry  of  the  judgment. 
Held,  reversing  the  order  of  the  M.  R.  (see 
Biunden  y.  Desart,  Fl.  &  K.  572),  that  the 
solicitor's  lien  could  not  prevail  against  the 
judgment  creditor  for  any  portion  of  the  costs 
incurred  after  the  date  of  the  judgment. 

A  solicitor's  Hen  for  his  costs  upon  his 
client's  deeds  and  papers,  prevails  generally 
for  all  costs,  and  Is  binding  upon  the  repre- 
sentatives of  the  client. 

The  character  of  an  Incumbrance,  the  result 
of  contract,  does  not  belong  to  the  solicitor's 
Hen. 

The  solicitor's  Hen  cannot  prevail  against  a 
title  to  the  deeds  paramount  to  that  of  his 
client  at  the  time  when  the  costs  were  in- 
curred. 

A  solicitor's  Hen  may  be  lost  by  his  taking 
another  security,  or  by  his  proving  the  debt 
under  a  commission. 

Although  a  solicitor  may  not  take  a  secu- 
rity for  future  costs,  he  may  acquire  a  legal 
Hen  over  the  papers  for  all  costs  Incurred  or 
to  be  Incurred,  and  that  without  any  special 
contract. 

It  requires  a  strong  case  to  Induce  the  Court 
to  take  the  papers  from  a  solicitor  without 
payment  to  him  of  his  demand. 

This  Court  has  authority  to  compel  the  pro- 
duction of  the  deeds,  upon  the  money  being 
brought  Into  Court. 

Sembie — If  a  solicitor  receives  the  deeds, 
pendente  lite^  his  lien  will  not  prevail  against 
the  rights  which  are  the  subject-matter  of  the 
suit.— BAincfen  v.  Deaart,  5  I.  E.  R.  221 ;  2  Dr. 
&  War.  405,  423,  424  ;  2  Con.  &  L.  111.    (C.) 

4.  A  ptf.  snlng  in  forma  pauperisy  having  ob- 
tained a  final  decree,  entered  a  rule  to  change 
,   her  soUcitor.    A  motion  by  the  solicitor,  that 


the  rule  should  be  reviewed,  and  the  carriage 
of  the  decree  restored  to  him,  or  that  ptf. 
should  pay  to  him  the  costs  Incurred ;  refused 
without  prejudice  to  any  Hen  he  might  have 
upon  the  fund. — M^Ghee  v.  Mahon,  Fl.  &  K. 
93.    (R.) 

5.  Bonds  In  penalties,  payable  with  Interest, 
taken  by  an  attorney  from  his  client,  pendente 
lite,  for  untaxed  costs,  shall  only  stand  as 
securities  for  such  sum  as  shall,  upon  taxa- 
tion, appear  to  be  due,  without  Interest  there- 
on.— Powler Y.Moore,  2  Jones,  415.    (E.E.) 

6.  The  ptf.'s  attorney,  having  withdrawn 
from  the  conduct  of  the  cause,  was  ordered 
to  deliver  up  to  the  new  attorney  all  such 
documents  as  upon  Inspection  the  latter  should 
deem  necessary  for  the  conduct  of  the  cause  ; 
the  latter  undertaking  to  receive  them,  sub- 
ject to  the  Hen  of  the  former  attorney,  and  to 
speed  the  cause,  and  to  re-deliver  them  within 
ten  days  after  the  final  decree,  or  Immediately, 
If  counsel  should  not  advise  a  prosecution  of 
the  suit;  and  the  ptf.  consenting  that  the 
former  attorney  should  have  a  Hen  for  his 
costs  upon  any  fund  recovered  In  the  suit. 

Sembie — An  attorney,  by  refusing  to  go  on 
with  a  suit,  does  not  lose  his  Hen  either  upon 
documents  or  the  fund. — Harmon  v.  Strang* 
ways,  Jon.  &  Ca.  257.    (E.E.) 

7.  A  solicitor  having,  pursuant  to  an  order 
of  the  Court,  answered  the  matter  of  a  peti- 
tion against  him.  Is  not  entitled  to  move 
that  the  petition  be  dismissed  with  costs,  for 
want  of  prosecution,  until  one  clear  Term 
has  elapsed  after  notice  of  the  answering  affi- 
davit.—^dfec  v.  Murphy,  8  I.  E.  R.  373  ;  Fl.  & 
K.  173.    (R.) 

8.  The  decree  In  an  administration  suit 
declared  the  solicitor  for  the  Inheritor  enti- 
tled to  be  paid  his  costs  out  of  the  surplus.  If 
any.  It  afterwards  appeared  by  the  Master's 
report,  that  those  costs  had  been  Incurred  In 
contesting  unfounded  claims,  and  thereby 
Increasing  the  fund  for  those  beneficially 
entitled,  and  that  the  inheritor  was  Insolvent. 
Held,  that  although  the  fund  was  deficient, 
the  solicitor  for  the  Inheritor  was  entitled  to 
be  paid,  without  waiting  until  there  should 
be  a  surplus  fund. — Graf  v.  Matthews,  Fl.  &K 
309  ;  3  I.  E.  R.  530.    (R.) 

9.  The  attorney  for  the  ptf.  died  during  the 
progress  of  the  suit,  and  a  new  attorney  was 
appointed.  More  than  six  years  afterwards, 
funds  were  brought  Into  Court  by  the  re- 
ceiver In  the  cause.  HeU,  that  the  personal 
representative  of  the  deceased  attorney  had 
a  Hen  on  the  funds  for  the  costs  of  the  suit 
due  to  the  attorney  at  his  decease. 

The  simple  principle  upon  which  this  case 
(of  a  Hen  for  costs)  has  been  rested,  is  most 
satisfactory.  It  Is  upon  the  distinction  weU 
known  to  the  law  since  the  enactment  of  the 
Statute  of  Limitations,  between  the  debt  and 
the  remedy  for  the  recovery  of  it.  The  debt 
may  survive  though  the  remedy  Is  gone.  The 
Hen  Is  a  benefit  attached  to  the  debt,  not  to 
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the  remedy,  it  U  an  addition  to  the  legal 
remedy;  and,  therefore,  though  the  remedy 
be  gone,  so  long  as  the  debt  exists,  that  which 
is  attached  to  it  remains ;  so  long  as  the  debt 
continues,  the  right  to  the  lien  continues. 
Upon  that  principle,  the  personal  representa- 
tive of  the  attorney  is  entitled  in  this  case  to 
the  benefit  of  the  Uen  for  the  recorery  of  his 
demand. 

If  a  solicitor  refuses  to  be  any  longer  con- 
cerned for  a  client,  because  the  client  will 
not  give  him  money  for  the  prosecution  of 
the  suit,  the  solicitor  has  no  lien  on  the  fund ; 
but  if  the  client  discharges  his  solicitor,  the 
latter  has  a  lien  on  the  fund.  Here  the  case 
is  a  middle  one ;  for  A.  was  discharged  by  the 
act  of  God,  which  prejudices  no  person.  He 
cannot  be  considered  as  being  in  any  default. 
— JTdfett  T.  iTe/Zy,  5  I.  £.  R.  84.    (£.£.) 

1.  A  solicitor's  lien  for  costs  incurred  partly 
before  and  partly  after  the  date  of  a  judgment, 
confessed  by  the  client  to  a  third  person,  gives 
no  priority  to  the  solicitor  over  the  judgment, 
even  as  to  costs  incurred  after  its  date. — 
Bhrnden  r.  Desart,  5  I.  £.  R.  52 ;  Fl.  &  K.  572. 
(R.)— [Revd.:  5  I.  £.  R.  221:  2  Dr.  &  War. 
i05 ;  2  Con.  &  L.  111.    (C.)] 

2.  The  owner  of  lands,  subject  to  a  mort- 
gage of  1777,  and  to  judgments  confessed  in 
and  subsequent  to  1820,  deposited,  in  March 
1819,  the  title  deeds  with  his  solicitor.  In  a 
suit  instituted  by  the  judgment  creditors,  it 
was  decreed  that  those  lands  should  be  sold  to 
pay  off  the  mortgage ;  and  that  the  title  deeds 
should  be  lodged  in  the  office,  without  preju- 
dice to  any  lien  which  the  solicitor  might 
have  thereon  for  costs.  This  was  done.  The 
lands  were  sold,  and  the  deeds  handed  to  the 

Burchaser.     Hekl,  that  the  solicitor  had  no 
en  on  the  deeds,  having  no  right  to  retain 
them,  as  against  the  mortgagee. 

That  his  lien  on  the  deeds  was  not  trans- 
ferred to  the  surplus  funds  of  the  sale,  re- 
maining after  payment  of  the  mortgage. — 
^Taylor  v.  Gorman,  6  I.  £.  R.  330.  (R.)— 
[Affirmed :  7  I.  E.  R.  259.    (C.)] 

8.  An  attorney,  who  had  received  money  on 
account  of  costs,  contended  that  a  balance 
was  still  due,  and  threatened  to  file  a  bill  for 
its  recovery.  Upon  a  reference  obtained  by 
the  client  on  a  petition  praying,  among  other 
things,  that  the  sum  received  by  the  attorney 
should  be  ascertained,  and  his  costs  taxed  as 
between  party  and  party ;  although  the  client 
was  wrong  as  to  the  principle  of  the  taxation, 
and  also  in  praying  repayment  of  the  entire 
amount  received  by  the  attorney,  and  not 
merely  of  the  balance  overpaid — Held,  that 
the  attorney  should  pay  all  the  costs  of  the 
reference  and  other  proceedings  in  the  matter, 
except  thfe  costs  of  so  much  of  the  petition 
and  answering  affidavit  as  were  incidental  to 
the  principle  of  taxation. — Armstrong  v.  Pcl- 
2odb,  6  I.  £.  R.  663.    (£.£.) 

4.  Ftfs.  in  an  ejectment  at  Law  recovered 
against  the  def  ts.  with  costs,  which  they  as- 
signed to  their  attorney,  ptf.  in  the  suit  in 


Rqnity,  against  the  same  defts.  The  assign- 
ment was  not  executed  by  all  the  parties. 
The  bill  in  £quity  was  dismissed  with  costs, 
amounting  to  less  than  the  costs  at  Law.  HM, 
that  the  attorney  was  not  entitled  to  set  off 
the  costs  of  dismissing  the  bill  against  so  much 
of  the  costs  of  the  action  at  Law,  either  in  his 
character  of  attorney  or  of  assignee  of  the  ptfs. 
at  Law. 

The  solicitor's  lien  for  costs  is  subordinate 
and  to  be  postponed  to  the  equities  between 
the  parties. — Gwyim  v.  Krous,  7  L  £.  R.  274. 
CR.) 

5.  By  settlement,  £2500  were  charged  on  an 
estate  for  lives  renewable  for  ever,  for  the 
issue  of  the  marriage,  subject  to  appointment. 
Part  was  appointed  to  one  of  the  children  on 
her  marriage,  and  then  settled ;  the  residue 
was  never  appointed.  After  the  death  of  the 
first  settlor.  A.,  the  solicitor  of  B.,  the  other 
child  of  the  marriage,  acting  under  a  power  of 
attorney,  obtained  a  renewal,  and  instituted  a 
suit  in  his  name  to  raise  his  portion  of  the 
unappointed  charge;  but  did  not  prosecute  it. 
On  the  death  of  B.,  A.  obtained  limited  ad- 
ministration to  him,  and,  with  the  parties 
entitled  to  the  daughter's  share  of  the  charge, 
filed  a  bill  to  raise  the  charge,  when  a  re- 
ceiver was  appointed  and  funds  got  in.  The 
lands  benig  sold  in  a  creditors  suit,  and 
the  settlements  lodged  in  the  office  by  order, 
without  prejudice  to  A.'s  lien — Held,  that 
A.  had  no  lien  for  costs  on  the  deeds,  as 
B.,  through  whom  he  got  them,  had  no  exclu- 
sive right  to  them ;  and  that  there  could  not  be 
any  lien  transferred  to  the  funds. — [Affirmed 
on  appeal,  8L  £.  R.223;2  Jon.&L.  361.  (C.;] 

That  A.  was  entitled  out  of  the  funds  to  the 
costs  of  procuring  the  renewal ;  and  to  the 
costs  of  the  limited  administration,  out  of  the 
funds  reported  to  B.*s  representative;  but 
that  he  was  not  entitled  out  of  the  funds  in 
the  cause  to  his  costs  of  the  suits  instituted  by 
him  in  B.*s  lifetime,  and  as  his  administrator 
after  his  death. — Molesworth  v.  Bobbins,  8  I.  £. 
R.  1.  (R.) 

6.  Form  of  enquiry  in  an  incumbrancer's 
suit,  when  the  deeds  are  in  possession  of  a 
solicitor,  a  deft.,  who  claims  for  costs  a  lien 
which  is  disputed. —  Walcott  v.  Graves,  1 1 1.  £. 
R.396.    (C.) 

7.  Bill  filed  to  restrain  execution  for  the 
full  amount  of  a  verdict  and  costs,  and  to  get 
credit  for  money  unavailable  as  a  set-off  at 
the  trial  below.  Held,  that  the  fact,  thsit  an 
amount,  indisputably  due,  being  unavailable 
as  a  legal  set-off  at  the  trial,  formed  a  special 
equitable  ground  for  relief,  and  warnftited 
this  Court's  interference ;  but  should  not  pre- 
judice the  solicitor's  lien  for  costs. — MaAoruf 
v.  M,,  2  L  Jur.  129.    (C.) 

8.  A  deft.,  by  answer,  stated  that  a  deed  was 
in  the  possession  of  the  personal  representa- 
tive of  a  solicitor,  who  claimed  a  lien  on  it. 
The  Court  ordered  him  to  produce  it,  with 
liberty  to  apply,  if  production  or  insnection  of 
the  deed  was  refused  by  the  part/  who  had  it,  ^ 
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on  pa3nnent  of  the  costs  doe  to  him. — Monsel 
T.  Lindsay,  18  I.  £.  R.  144.    (B.) 

1.  When  a  solicitor,  whom  his  client  has 
ceased  to  employ,  produces  a  deed  of  the 
client,  upon  which  the  solicitor  claims  a  lien 
for  antecedent  costs,  and  thereby  enables  the 
client  to  recover  a  fund  in  a  suit  in  which  the 
solicitor  has  acted,  his  lien  upon  that  fund  Is 
confined  to  the  costs  due  to  him  in  the  suit  In 
which  the  fund  was  so  recorered. 

H.,  solicitor  of  B.,  held  possession  of  the 
title  deeds  of  B.'s  estate,  and  claimed  a  lien 
thereon  for  antecedent  costs.  H.  then  pre- 
sented a  petition,  on  behalf  of  B.,  for  a  sale  of 
the  estate  in  the  L.  £.  Court.  An  order  for 
sale  having  been  made,  B.  changed  her  soli- 
citor, and  a  Judge  of  the  Court  ordered  that 
H.  should  lodge  the  title  deeds,  subject  to 
lien.  Hdd,  that  H.'s  lien  upon  the  fund 
realised  in  the  L.  £.  Court  was  confined  to  his 
costs  in  that  matter. — In  re  BayljfB  Estate; 
ex  parte  Humphry,  12  I.  C.  R.  316  ;  6  I.  Jur. 
N.S.  25.    (C.A.) 

2.  Lien  for  costs  claimed  by  a  solicitor,  upon 
deeds  lodged  in  Court ;  it  not  being  intended 
to  proceed  with  the  petition  for  sale  of  lands. 
Notice  of  motion  served  by  the  solicitor  for 
an  order  directing  the  Keeper  of  the  Deeds  to 
hand  them  back  again.  Held,  that  the  proper 
course  would  have  been,  to  have  served  notice 
of  motion  for  an  order  declaring  the  solicitor 
entitled  to  a  lien,  and  for  libertv  to  file  a 
claim,  setting  forth  the  particulars  to  be 
vouched  before  the  Examiner;  and,  in  the 
event  of  the  sum  found  to  be  due  not  being 
paid,  for  an  order  to  continue,  and  take  the 
carriage  of  the  proceedings. — Re  Keilj/'a  Em' 
UUe,  9  I.  Jur.  N.  S.  59.    (L.E.C.) 

8.  A  trader  who,  nnder  the  arrangement 
clauses,  petitions  the  Court,  obtains  the  usual 
protection,  and  procures  an  order  for  the 
assignee  to  receive  and  possess  his  estate, 
cannot,  even  by  special  arrangement  with  his 
attorney,  lodge  witli,  or  transfer  to  him  any 
portion  of  his  assets,  as  security  for  his  costs, 
so  as  to  create  a  lien  in  the  attorney's  favour. 
An  attorney  who,  in  an  arrangement  matter, 
voluntarily  hands  over  to  the  official  assignee 
scrip  or  railway  shares  deposited  with  him  l>y 
his  client,  the  trader,  will  have  no  equitable 
claim  on  foot  of  them  for  costs  due  to  him  by 
his  client.  An  attempt  to  establish  a  special 
lien,  by  special  contract,  on  a  trader's  assets, 
of  which  the  attorney  has  got  possession,  as 
security  for  his  costs,  those  assets  being  bound 
by  an  order  of  the  Court,  procured  by  that 
attorney,  must  fall,  since  It  would  be  against 
the  rights  and  equities  of  the  several  credi- 
tors bound  by  the  vesting  order. 

When  proceedings  are  taken  bonajidej  with- 
out the  Court's  authority,  or  Hha  assignee's 
sanction,  the  attorney  is  not  entitled  to  any 
lien  for  costs ;  but,  when  the  Assignees  con- 
cede the  right  of  proving  for  them,  the  Court 
will  sanction  that  coarse. — Re  North,  10  I. 
Jur.  N.S.  297.    (B.) 


X.  2.  How  affected  by  Retirement  or  Withdrawal 

Discharge,  ffc, 

4.  This  Court  has  not  jurisdiction  to  order 
the  personal  representatives  of  a  deceased 
solicitor  to  deliver  up  title-deeds  on  which 
they  claim  a  lien. — Allen  v.  Jervoise,  11  I.  E. 
R.688.    (B.) 

5.  Though  a  solicitor  discharge  himself,  he 
will  not  be  directed  to  deliver  to  his  client 
the  documents  upon  which  he  claims  a  lien, 
unless  a  necessity  be  shown  for  that  course, 
or  danger  of  loss. —  Limk,  ff  Wat,  Ru.  Co.  v. 
O'Ferrall,  1 1.  Jur.  198.    (R.) 

6.  When  a  solicitor  discharges  himself,  the 
Court  will  order  him  to  hand  over  to  his 
former  client  documents  on  which  he  has  a 
lien,  if  a  case  of  pressing  necessity  be  made 
out.  There  is  no  distinction  in  this  respect 
between  documents  necessary  for  the  carrying 
on  a  suit,  and  documents  unconnected  with 
any  suit.— fFa/.  A*  Limk.  -Rw.  Co.  v.  O'FarreUj 
2  L  Jur.  67.    (R.) 


X.  8.  Effect  of  Taking  a  Security :  hew  Lien 
may  be  Lost  or  Extinguished. 

7.  A  solicitor,  having  a  lien  for  costs  on 
title-deeds,  took  from  his  client  a  bond,  con- 
ditioned for  their  amount,  with  interest  at  £S 
per  c,  which  he  regularly  received  for  several 
years,  and  still  retained  the  deeds.  In  a  ge- 
neral creditor's  suit,  instituted  afterwards,  it 
appeared  that  the  client's  whole  estate  would 
be  insufficient  to  pay  creditors  whose  securi- 
ties were  prior  to  the  bond,  but  should  have 
been  postponed  to  the  lien.  The  solicitor 
deposed  that  he  took  the  bond  only  as  a 
collateral  securitv,  but  never  intended  to  give 
up  his  lien.  Held,  that,  having  taken  a  secu- 
rity for  the  costs,  with  interest,  his  lien  was 
gone. 

Qfitcere — Would  the  mere  taking  a  securltj 
for  the  costs,  without  more,  extinguish  the 
lien  ?—Brownlow  v.  Keatinge,  2  L  E.  R.  248. 
(R.)  ^ 

8.  A  solicitor,  to  whom  a  judgment  had 
been  assigned  in  trust  for  his  client,  after- 
wards assigned  it  to  a  trustee  of  the  marriage 
settlement  of  his  client's  danffhter.  Held, 
that  he  had  parted  with  his  uen  upon  all 
documents  relating  to  the  judgment  of  thos« 
claiming  under  the  settlement. 

A  parol  unwitnessed  gift  by  a  client  m  e»- 
tremis,  in  lien  of  a  promise  made  when  in 
good  health  to  his  solicitor,  though  for  a 
long  time  known  to.  and  unobjected  to  by 
the  representative  ot  the  client,  will  not  be 
allowed  to  stand. — Fitzgeraid  v.  Bermingham, 
iCon.  &L.  405.    (C.) 

9.  G.'s  judgment  creditors,  of  whom  T.,  his 
solicitor,  was  one,  joined  in  a  trust  deed,  the 
effect  of  which  was,  that  they  should  be  paid 
without  priority.  T.  claimed  a  lien  for  costs 
on  G.'s  title  deeds.  In  a  suit  to  carry  the 
trust  deed  into  execution,  which  included 
mortgage  creditors,  who  were  to  be  first  paid, 
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and  whose  mortpjape  was  prior  to  T/s  lien» 
the  decree  (under  which  G.'s  priority  was  sold) 
ordered  T.  to  hrinp  in  the  title  deeds,  without 
prejudice  to  his  lien.  T.  lodged  them.  The 
lien  was  prior  to  the  claims  of  other  judg- 
ment creditors.  Held  that  T.  could  not  in- 
sist on  his  lien. —  Taylor  v.  (rormnn,  7  L  £.  R. 
259.  (C.)— [Affg.  C  1.  E.  R.  330.  (R.)] 

1.  An  order  having  heen  made  in  1847  su- 
perseding a  commission  of  bankruptcy  against 
a  party,  with  costs,  to  be  paid  by  the  petition- 
ing creditors,  and  before  those  costs  were  paid 
that  party  having  been  in  1><49  discharged 
under  the  Act  for  the  Relief  of  Insolvent 
Debtors — Ileid.  that  the  assignee  in  the  insol- 
vency matter,  one  of  the  petitioning  creditors 
in  the  bankruptcy  matter,  took  the  costs  un- 
der the  order  of'lH47.  subject  to  the  lien  of 
the  solicitor  who  had  obtained  that  order  ;  and 
that  the  assignee  could  not  be  allowed  to  set 
off  as  against  that  lien  a  debt  due  to  himself  br 
the  insolvent  when  those  costs  were  incurred. 

Upon  motion,  the  Court  yaried  the  order 
of  1847,  by  directing  the  petitioning  creditors 
to  pay  the  solicitor  the  amount  of  the  taxed 
costs.— 7n  re  Petticrew,  1  I.  C.  R.  102.     (C.) 

2.  A  solicitor,  filing  a  petition  for  sale  in 
the  L.  E.  Court,  and  lodging  deeds  in  Court 
under  an  order  to  do  so,  but  without  intimat- 
ing to  his  client  that  he  retains  his  lien  upon 
them,  loses  it  thereby,  although  the  words 
"  subject  to  lien"  are  in  the  order. — Humphrey 
V.  Bnylt/,  12  I.  C.  R.  315 ;  6  I.  Jur.  N.  S.  25. 
(C.A.) 


SPOLIATION  OF  DEEDS. 
Set  Deeds,  IX. 


SPEAKING  DEMURRER. 
See  Pleading,  Demukber. 


SPECIAL 

—  Case.    See  Bankruptcy,  XX. 

[See  also  Ct.  of  Ch.  Reg.  (Jr.)  Act  13  &  14 
ri.,  89,  8.  11 ;  and  Ch.  Ir.  Att,  1867  ;  30  &  31 
Fic,  c.  44,  as.  111-128.] 

—  Injunction,    See  Practice,  Injunctiow. 


STAMPS. 

See  Statutes,  5  G.  4,  c.  41 ;  6  G.  4,  c.  16,  s.  98. 

3.  A  clause  in  an  agreement  providing,  that 
if  it  should  become  necessary  to  stamp  it  and- 
to  pay  any  penalty  for  that  purpose,  the  cre- 
ditormight  charge  it  against  the  debtor,  is  an 
evasion  of  the  Stamp  Acts,  and  the  Court  will 
not  enforce  it. — Abbott  v.  Stratlon,  9  I.  E.  B. 
233  ;  3  Jon.  &  L.  603.     (C.) 


STATE  OF  FACTS. 
See  Practice,  State  of  Facts, 


STATED  ACCOUNT. 
See  Account,  II. 


STATUTE. 

0/  Mortmain.     See  Charitt,  II. 

Of  Distribution.    See  Distribution,  IV. 

0/ Frauds. 

1.  Generally.      See    Limitations, 

Statute  of. 

2.  When  Answer  o/i8 proper  Defence, 

See  Pleading,  Answer. 
8.  Plea  of.  ^5^6  Pleading,  Plea  OF 
Statute  of  Frauds. 

0/  Limitations. 

1.  Generally.      See    Limitations, 

Statute  of. 

2.  When  Answer  of  is  proper  De- 

fence.    See  Pleading,  An- 
swer. 

3.  Plea  of.     See  Pleading,  Plea 

OF     Statute    of    Limita- 
tions. 


SPECIALITY  DEBTS  AND  CREDITORS. 

See  Debtor  and  Creditor,  III— Pleading, 

Parties. 


SPECIFIC. 

—  Legacy,    See  Legacy,  X. 

—  Performance,   Costs  as  to.     5eg    Practice, 

Costs — Agreement,  VIII— Covenant, 
I — Settlement,  VTI. 


SPECIFICATION. 
See  Patent. 


SPEEDING  CAUSE. 
Su  Practice,  Cause,  Adjourning,  &c. 


STATUTES,  CONSTRUCTION  OF. 

See  Distribution,  I,  IV.— Frauds,  VllI  — 
Legacy  Duty — Limitations,  Statute 
OF  —  Mortgage,  V — NuUum  Tempus 
Act. 
I.  Generally,  and  Private  Acts. 

1.  Generally, 

2.  Joint-stock  Companies,  Corpora' 

timsy  ^, 

3.  Private  and  Local  Acts. 

n.  In  Cases  of,  akd  Relating  to. 

1.  Accumulation, 

2.  Affirmations, 

3.  Annuity  Act, 

4.  Appointments  {Illusory,^ 

5.  'Arbitrations  and  Awards, 

6.  Attorneys, 

7.  Bank  of  Ireland. 

8.  Bankers, 


f 
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9.  BcmknqUcy  and  Insolvency  Acts. 

10.  Baths  ana  Wcuh'houses  Act, 

11.  Bills  Pro  Con/esso :  other  BWs, 

12.  Bills  ofExdumge  and  Promissory 

Notes, 

13.  British  Claims  on  France, 

14.  Champerty  and  Buyina  of  Titles, 

15.  Chancery  (/r.)  Reg.  Act  1860. 

16.  Charge,  and  Charging  Order, 

17.  Charities  and  Mortmain, 

18.  Church  Temporalities  Acts, 

19.  Clergy :  Ecclesicutical  Persons  and 

Things, 

20.  Companies  Clauses  Consolidation 

Act, 

21.  Contempt, 

22.  Copyhold, 

23.  Copyright, 

24.  Co«/«. 

25.  Creditors. 

26.  i>e  Z)<mw. 

27.  Decrees,  Enrolment^  (fc, 

28.  Bower, 

29.  Drainage^  and  Draining, 

30.  Ejectment  Acts, 

31.  Equity  Exchequer, 

32.  Estate  de  Provisions  Viri. 

33.  Examiners:  Commission. 

34.  Exchequer  Bills, 

35.  Executors    and  AdministrcUors  : 

Distribution, 

36.  Factors  Act, 

37.  -Fiiwa  atu/  Recoveries,, 

38.  Forfeiture  for  Treason  and  Fe- 

lony, 

39.  Frauds, 

40.  Fraudulent  Conveyances  and  De- 

vises, 

41.  Friendly   Societies,  and  Savings 

Banks, 

42.  Habeas  Corpus, 

43.  Incumbered  Estates   Court,      See 

Landed  Estates  Court, 

44.  Infant* s  Estate  and  Person. 

45.  Infant  Lessee, 

46.  Infant,  Lunatic,  and  other  Trus- 

tees,   See  also  Trustees. 

47.  Insolvent,    See  ante,  9. 

48.  Insurance, 

49.  /mA  Tenantry  Acts, 

60.  Judgments.     See  tn/ro,  62. 

61.  Zoni/  Tor  Redemption, 

62.  Landed  Estates  Court, 

53.  Landed  Security, 

54.  Landlord  and  Tenant, 

55.  Lands  CI.  Cons,  Act, 

56.  ZeoM  6y  7'(snan/  in  7bt7. 

57.  Limitations. 

58.  Lunatic*s  Estate, 

59.  Marriage  Acts:  —  Marriage    of 

Infants, 

60.  Masters  in  Chancery, 

61.  Mercantile  Law  Amendment  Act, 

62.  Mortgages  and  Judgments, 

63.  National  Debt, 

64.  Partition, 

65.  JPor^iersAijp. 
65a.  Poor's  ilrt. 

66.  Poor-law  Commissioners:    Guar- 

dians, ffC, 

67.  Poor-rates. 


es, 

69. 
70. 
71. 
72. 
73. 

74. 
75. 
76. 

77. 
78. 
79. 
80. 
81. 
82. 
83. 
84. 
85. 

86. 


87. 
88. 
89. 
90. 
91. 
92. 
93. 
94. 
95. 


Popery,  and  Religious  Disabilities, 

Prescription, 

Probate  Act, 

Property  Tax. 

Quia  Emptores, 

Railways  Act  (Ir,),  23  &  24  Fic., 

c.  97. 
Receivers, 
Releases, 

Renewable  Letuehold  Conv,  Act, 
Rents,  Apportionment  of, 
Rentcharge, 
Settlement  of  Poor, 
Settled  Estates  Act, 
Sheriffs, 
Shws, 
Solicitors, 

Stock  and  Stock-jobbing, 
Sub-letting  Act,    See  ante,  Irish 

Tenantry  Acts, 
Tenant   in  Tail  and  for  Life  : 

Mon&/  to  be  laid  out  in  Land, 

and  Conveyance  by  Tenant  for 

Life, 
Timber. 
Tithes, 
Traders, 

Treasurer  of  County. 
Trustees, 
Uniformity.. 
Usury, 
WiUs. 
Witnesses, 


I.  Statutes,  oekebaxlt  :  Priyatb  Aots. 

1.  Generally, 

2.  Joint-stock  Companies,  Corporations,  (fc, 

3.  Private  and  Local  Acts, 


I.  1.  Statutes,  generally. 

1.  The  5  &  6  TT.  4,  c.  56,  applies  onlj  to 
cases  in  which  the  creditor  has  not  had  the 
benefit  of  his  execution.  Therefore,  when  a 
judgment  creditor  filed  an  elegit  bill,  and 
got  into  possession  of  part  of  his  debtor's 
estate  by  means  of  a  receiver  appointed  under 
a  decree  in  that  suit,  the  Court  would  not 
appoint  a  receiver  under  this  Act  over  other 
parts  of  the  debtor's  estate. — Davidson  v.  Lang- 
ford,  2  Jon.  189.  (E.E.) 

2.  Semble — A  power  to  appoint  amongst  the 
objects  *'  in  such  shares  and  proportions"  as 
the  apportioner  thinks  fit,  will  authorise  the 
appointment  of  a  remainder  to  one  only  of 
the  objects.  If  such  a  power  be  executed  bj 
appointing  the  whole  estate  to  one  of  the  ob- 
jects for  life,  with  remainders  over  to  persons 
not  objects  of  the  power,  whereby  an  illusory 
share  devolves,  as  in  default  of  appointment, 
upon  the  other  objects  of  the  power,  the  case 
is  not  within  the  1  W,  4,  c.  46 ;  and  the  whole 
appointment  is  bad. — Barron  v.  B.,  2  Jon.  226. 
(E.E.) 

3.  The  6  W,  4,  c.  14,  s.  126,  has  not  been  re- 
pealed by  the  3  &  4  Vic.  c.  105. 

Creditors  by  simple  contract  are  within  the 

153 
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proriio  in  8  A  4  Vie^  e.  106,  t.  22,  in  f  atovt 
of  ^  porchAien,  mortgAgeet,  or  creditoft.*' 

A  prior  ttatnte  vulj  opmte  vpon  a  inbte- 
qoent  one  withont  expresi  words. — In  int  Per- 
rt%  4LE.R89.  (B)H.Aird.:  4LE.R862; 
2  Dr.  &  War.  147;  1  Con.  A  L.  667.  (C.)] 

1.  The  88  O,  2,  c.  14,  has  not  been  repealed, 
either  expressly  or  impliedly,  by  the  6  G.  4, 
c.  42 

liVlien  there  are  two  afBrmatire  statutes 
made  upon  the  same  subject,  as  to  all  points 
in  which  they  do  not  contradict  one  another, 
both  shall  stand. 

General  words  in  a  later  aflBrmatire  statute 
shall  not  be  construed  to  reroke  or  alter  a 
preceding  statute  when  those  words  can  hare 
an  operation  without  being  so  applied. — Faw^ 
eeU  T.  Uoifyesy  Fl.  &  K.  117;  8  1  £.  B.  282. 
(B.) 

2.  A  recognisance  to  the  Crown  is  not  within 
the  8  G.  1,  c  4. 

The  neriod,  from  which  the  twenty  years 
specified  in  that  Act  are  to  be  reckoned,  is 
the  issuing  of  the  writ,  not  the  day  on  which 
it  bears  teste.— Reg,  t.  Bt^,  4  L  E.  R  142 ; 
1  Dr.  &  War.  218.    (C.) 

8.  The  first  clause  of  the  48  G*.  8,  c.  47,  s.8, 
does  not  apply  when  the  rerersion  first  rests 
in  a  predecessor  of  G.  8. — TuthiU  t.  Rooen,  6 
L  E.  B.  429 ;  1  Jon.  &  L.  86.    (C.) 

4.  Under  the  6  &  6  Ftc.,  c.  62,  the  Com- 
missioners of  Woods  and  Forests  are  bound 
to  pay  the  costs  of  a  reference  to  ascertain 
the  rights  of  parties  to  the  purchase-money 
of  premises  purchased  under  the  Act,  as  ex- 
penses incidental  to  the  purchase. — In  re  Com' 
miuUmert  of  Woods  and  ForesU,  7  I.  E.  B.  487. 
(R) 

5.  A  Boman  Catholic  entitled  to  real  estate 
did  not  take  the  oath  necessary  under  the 
statutes  to  qualify  him  to  hold  it ;  and  was 
not  in  enjoyment  of  the  lands,  nor  were  pro- 
ceedings taken  to  enforce  his  title  until  i^ter 
the  passinff  of  the  B.  C.  Belief  Act  (10  G.  4, 
c.  7).  HeuL  that  sec.  28  of  that  Act  remored 
his  former  disability. 

An  objection  to  the  ptf.*s  title  not  noticed 
in  the  answer,  but  appearing  from  the  ptf .'s 
own  evidence,  relied  on  at  the  hearing. — 
O'ConneU  ▼.  (TCaUaghan,  7  I.  £.  B.  596.    (C.) 

6.  The  26  G.  8,  c.  27,  gave  power  to  the 
Crown  to  erant  letters  patent  to  keep  a  theatre 
in  D.,  and  prohibited  all  persons  from  per- 
forming plays  in  D.  for  hire,  under  a  penalty 
of  £800  for  each  offence,  to  be  recovered  by 
action  of  debt,  &C.,  by  anv  person  suing.  Let- 
ters patent  were  grantea  to  W.,  authorising 
him  to  establish  a  theatre,  and  perform  plays 
in  D.,  and  containing  a  clause  prohibiting  all 
other  persons  from  doing  so,  unless  author&ed. 
HM,  that  the  patentee  could  not  sustain  a 
bill  for  an  injunction  to  restrain  unauthorised 
persons  who  opened  a  theatre  and  performed 
plays  contrary  to  the  statute  and  patent. 

In  such  cases  the  right  to  bring  an  action 


on  the  caie  and  a  bill  for  an  Injimctioii  are 
concurrent.— Cblcro/r  t.  fFcst,  8  L  E.  Bi.  74. 

(C.) 

7.  The  eonreyanee,  under  the  former  Eng- 
lish Insolvent  Acts  to  the  provisional  assignee, 
is  within  the  general  Begistry  Act,  and  its 
registration  Is  not  dispeiued  with  by  the  re- 
gi^ration  of  the  conveyance  by  the  provi- 
sional to  the  creditors'  assignees. — BatterAw  r. 
i2oa/or£,  8 L  E.  B.  284;  2  Jon.  &  L.  48L  (C.) 

8.  The  6  A  7  Ftc.,  c  85,  has  not  altered  the 
practice  in  relation  to  the  examination  of  a 
deft,  by  the  ptf.;  and  the  order  cannot  be 
obtained  to  examine  a  deft,  whose  answer  has 
been  replied  to,  unless  the  replication  be  with- 
drawn as  against  him.— fFoa^r  v.  TUb/^  9  L 
E.R261.    CE.) 

9.  The  Court  has  authority,  under  the  5  ft  6 
Flic,  c  105,  to  permit  the  assignee  of  a  judg- 
ment creditor  to  continue  in  his  own  name  the 
proceedings  of  his  assignor  under  the  Judg- 
ment Creditors  Acts.— .&a£y  v.  Blaht,  10  L  £. 
B.86.    (B.) 

10.  A  tenant's  recognizance  was  executed  at 
the  same  time  as  Ids  lease,  but  was  not  en- 
rolled for  four  years  after.  The  tenant  in  the 
meantime  became  insolvent,  and  incumbered 
his  property.  Held,  that  the  neglect  to  enrol 
the  recognizance  when  the  lease  was  executed 
did  not  discharge  the  surety.  —  Jephson  v. 
McnrnMeO,  10  L  K  B.  182.    (C.) 

11.  A  lease  of  corporate  property  granted 
under  circumstances  similar  to  those  in  the 
Attorn^- General  v.  Ball,  supported  in  favour 
of  a  purchaser  for  value. 

If  a  deft,  in  his  answer  relies  generally  on 
his  right  as  a  purchaser  for  value  without 
notice,  but  doe^  not  specifically  deny  notice 
of  a  particular  matter,  ex,  gr,y  a  private  Act, 
with  which  he  is  charged  in  the  bill,  and  which 
'  would  invalidate  his  title,  the  ptf.  not  except- 
ing to  the  answer  is  bound  to  prove  notice. 

A  statute  relating  to  the  corporate  property 
of  a  city,  with  the  usual  clause  declaring  that 
it  shall  be  deemed  a  public  Act,  does  not  bind 
strangers  with  notice;  and  the  mere  proba- 
bility of  a  purchaser  knowing  it,  or  precautions 
taken  by  him  in  a  purchase  of  corporate  pro- 
perty, lAll  not  fix  him  with  constructive  notice. 
^AttomM- General  v.  Marrett,  10  L  E.  B.  167. 
(C.) 

12.  A  deft,  whose  interest  in  the  suit  is  so  co- 
incident with  that  of  the  ptf.,  that  he  might 
have  been  made  a  co-ptf.,  is  nevertheless, 
under  the  6  ft  7  Ftic,  c.  85,  a  competent  wit- 
ness for  the  ptf. — Kelbf  v.  Benniein,  11  L  E. 
B.605.    (C.) 

18.  The  Court  has  not  power  under  the  28 
G,  8,  c.  85,  to  order  the  Master  to  execute  a 
conveyance  in  the  name  of  a  femme  covert 
who  is  out  of  the  jurisdiction.— iVvaeiU  v.  Piert, 
12  I.  £.  B.  188.    (B.) 
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1.  A  sobmlBsion  to  arbitration  made  a  mle 
of  Coart,  by  consent,  in  a  canse,  ia  within  the 
10  W,  8,  c.  14  (JrX—lOardt  t.  Qordk,  4  Law 
Bee.  K.  S.  115,  followed. — Dennis  r.  Deane,  6 
Law  Bee.  N.  S.  378,  doubted.] — Goggin  v. 
Downing^  18  L  £.  R.  60.    (B.) 

2.  A  suit  bj  a  simple  contract  creditor,  to 
attach  a  rentcharge  on  the  separate  estate  of 
a  married  woman,  is  within  the  4  &  5  TF.  4, 
c.  82  (Serrice  of  Process  Act). — Copperthwaite 
T.  Tuite,  18  L  E.  R.  68.    (R.) 

8.  The  M.  G.  W.  Bailwaj  Co.  purchased, 
nnder  an  Act,  the  B.  Canal,  and  all  the  pro- 
perty belonging  to  it.  They  afterwards  con- 
tracted with  the  G.  Canal  Cfo.  to  purchase  the 
G.  Canal  and  its  property;  and  that  until  an 
Act  could  be  obtained  for  the  purpose  a  lease 
should  be  made  by  the  G.  Canal  Co.  to  the  M. 
G.  W.  Bailwaj  Co.,  under  the  Canal  Carriers 
Act,  8  &  9  Ftic.,  c.  42.  The  agreement  was 
adopted  at  a  meeting  of  the  G.  Canal  Co.,  and 
a  draft  lease  approved  of,  which  comprised 
not  only  the  tolls  and  duties  of  the  canal,  but 
also  all  the  real  estate  and  personal  property 
belonging  to  the  G.  Canal  Co.  Heid,  on  a  peti- 
tion filed  by  two  shareholders  of  the  G.  Canal 
Co.  to  restrain  the  Co.  from  executing  the 
lease  that  although  the  lease  per  ae  was  within 
the  Canal  Carriers  Act,  as  it  was  part  of  the 
arrangement  for  the  transfer  of  the  canal  and 
its  property  to  the  Bailway  Co.,  it  was  illegal ; 
ana  the  Court  granted  an  injunction  to  pre- 
yent  its  execution. 

The  B.  Canal  and  the  G.  Canal  run  parallel 
to  each  other  for  a  short  distance ;  and  then 
diverge,  and  fall  into  the  river  Shannon,  at 
some  distance  from  each  other.  Held,  that 
as  they  communicate  with  each  other  by 
water,  they  are  within  the  Canal  Carriers  Act, 
so  as  to  enable  the  G.  Canal  Co.  under  that 
Act  to  make  a  lease  of  their  tolls  and  duties 
to  the  M.  G.  W.  Bailway  Co.,  who  had  become 
proprietors  of  the  G.  CanaL 

The  Court  will  not  consider  the  quantum 
of  interest  of  shareholders  in  a  company  who 
seek  for  an  injunction,  nor  whether  their 
interest  would  entitle  them  to  vote  at  a  com- 
mittee of  the  company ;  but  when  the  peti- 
tioners had  nurchased  two  shares  for  a 
nominal  consiaeration,  after  the  ac^ement 
which  they  complained  of  had  been  entered 
into,  and  with  full  notice  of  it,  and  for  the 
purpose  of  preventing  its  completion,  the 
Court  refusea  an  injunction. — McDonnell  and 
another  Y,  The  Grand  Canal  Co, ;  and  McDonnell 
v.  Mid.  Gt.  W.  Ry,  Co.,  8  L  C.  B.  678 ;  6  L  Jur. 
197,198.    (C.) 

4.  An  attachment  for  ^6. 17s.  7d.,  payable 
nnder  an  order  of  the  Court  of  Ch.,  was  is- 
sued in  1837,  and  renewed  in  1848,  but  not 
afterwards,  as  it  could  not  now  be  executed  in 
consequence  of  the  11  &  12  Vicj  c.  28.  The 
Court  gave  liberty  to  issue  %JLfa,  for  the 
amount. — FenUm  y,F.j7I.  Jur.  26.    (B.) 

5.  A.,  by  will,  after  charging  his  real  and 
personal  estate,  which  consisted  chiefly  of 
slaves  in  Jamaica,  with  payment  of  his  debts, 


bequeathed  to  his  executors  £2000,  in  trust, 
to  pay  the  interest  thereon  to  his  daughter 
(the  petitioner)  for  life ;  after  her  death,  the 
principid  to  go  to  her  children ;  and  directed 
that  the  principal  and  interest  should  be 
raised  out  of  the  yearly  profits  of  the  estate, 
and  that  the  person  for  the  time  being  in 
possession,  of  the  property  should  pay  the 
charges.  Subject  to  this  and  some  other 
legacies,  he  devised  his  estate  to  his  son  T. 
and  his  assigns,  for  ever.  T.  entered  into 
possession,  and  continued  seized  until  his 
death,  when  he  devised  the  property  to  his 
daughter,  M.,  still  subject  to  the  above  le- 
gacy. The  respondent,  having  married  M., 
became  entitlea  to  the  estate  In  right  of  his 
wife,  and  wrote  a  letter  to  the  petitioner  on 
the  subject  of  the  legacy  of  £2000,  containing 
the  following  language : — **  The  property  owes 
you  and  your  family  £2000  currency ;  so  long 
as  I  am  in  possession,  you  shall  be  paid  your 
interest ;  and  when  the  property  yields  it,  the 
principal;  as  I  wish  never  topocket  a  f  arthins 
until  everyone  is  paid.**  Under  the  3  &  4 
W.  4,  c.  87  (the  Slave  Compensation  Act), 
the  respondent  had  previously  put  in  his 
claim  for  compensation,  as  owner  of  the  es- 
tate in  right  of  his  wife,  but  not  in  any  other 
character.  No  counter  claims  were  lodged  on 
behalf  of  the  petitioner,  or  any  person  repre- 
senting her  charge;  and  a  large  sum  was 
awarded  to  him  as  compensation.  A  petition 
having  been  presented  for  the  purposes  of 
establishing  the  charge  of  £2000  upon  the 
estate,  and  of  rendering  the  compensation 
money  liable  in  the  hanas  of  the  respondent 
to  this  demand — Held,  that  the  act  of  the 
Compensation  Commissioners,  in  awarding 
this  sum  to  the  respondent;  did  not  conclude 
the  rights  of  the  petitioner  as  against  the 
sum  granted  to  the  respondent  in  lieu  of 
the  estate  originally  liable  to  that  charge. 

That  the  letter  written  by  the  respondent 
to  the  petitioner  amounted  to  a  declaration 
of  trust  in  reference  to  the  rents  and  profits 
of  the  estate;  and  therefore  that  the  respond- 
ent was  liable  to  satisfy  the  demand  of  the 
petitioner,  as  to  the  legacy  of  £2000,  out 
of  the  sum  awarded  to  him  as  compensation 
money.— if  Jlmh  y.  Gray^  7  L  Jur.  817.    (C.) 

6.  Statutes  are  to  be  construed  as  manda- 
tory and  imperative  when  they  prescribe  acts 
to  be  done  by  private  parties ;  but  are  only 
directory  when  they  require  public  officers  to 
do  the  acts,  in  which  case  the  default  or  mis- 
take of  the  officers  will  not  destroy  the  parties' 
T\ghU,—Plunket  v.  Maiieify  8  I.  Jur.  N.  S.  88. 
(M.O.) 


L  2.  Joint-stock  Companies,  Corporations,  (fc, 

7.  An  Act  contained  a  clause  declaring  it  a 
Poblic  Act.  It  related  merely  to  the  affairs  of 
the  L.  Corporation.  Held,  a  Private  Act  as  to 
the  public ;  but  that  members  of  the  corpora- 
tion, dealing  with  corporate  property  affected 
by  the  Act,  had  notice  of,  and  were  bound  by 
it,-^ Attorney- General  v.  Ball,  10  I.  E.  B.  146. 
(C.) 
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1.  A  sUtote  relating  to  the  corporate  pro- 
perty of  a  city,  with  the  usual  clanse  declar- 
ing that  it  shall  be  deemed  a  public  act,  does 
not  bind  strangers  with  notice.  The  mere 
probability  of  a  purchaser  knowing  of  it,  or 
precautions  talcen  by  him  in  purchasing  cor- 
porate property,  will  not  fix  him  with  con- 
structive notice.^ Attorney- GtHtral  v.  Mcurett, 
101.  E.  R.167.    (C.) 

2.  A  Railway  Company,  having  a  limited 
power  under  their  original  Act  to  borrow 
money,  borrowed  from  A.,  on  the  security  of 
quarries,  the  property  of  the  directors.  They 
subsequently  obtained  a  second  and  a  third 
Act,  the  latter  of  which  recited  that  the  com- 
pany had  occasion  for  more  extensive  borrow- 
ing powers  ;  and  that  they  had  not  borrowed 
money  under  the  borrowing  clause  in  their 
original  Act.  Held,  that  the  latter  reclUl  was 
not  such  a  misrepresentation  as  affected  A.'s 
security,  A.  having  made  further  advances  to 
the  company  after  the  date  of  their  third 
Act. — Hughes  v.  Belfast  Harbour  CommissioMrs, 
61.  Jur.  85.    (B.) 

8.  An  affirmative  statute,  which  creates  a 
new  right,  does  not  of  itself,  and  necessarily, 
destroy  a  pre-existing  right  created  by  an- 
other statute  not  therein  referred  to ;  but  will 
destroy  that  pre-existing  right,  if  the  legisla- 
ture's intention  appears  to  have  been  that 
the  new  and  old  rights  should  not  co-exist. 
Thus,  the  6  G,  4,  c.  42,  repealed  the  33  G,  2, 
c.  14  (/r.\  so  far  as  regards  Irish  Joint-stock 
Banks,  although  the  former  contains  no  men- 
tion of  the  latter  statute ;  their  provisions 
being  incompatible. — 0' Flaherty  y,  McDowell, 
2  I.  Jur.  N.  8.  469.  (H.L.)— [S.  c.  6  H.  L. 
Cas.  142.] 

4.  A  statute  empowered  a  corporation  to 
make  leases  of  the  corporate  property  under 
their  common  seal,  for  a  certain  term  in  pos- 
session, and  at  the  highest  rent ;  and  provided 
that  all  leases  made  in  any  other  manner 
should  be  null  and  void.  Held,  that  the  sta- 
tute did  not  preclude  them  from  entering  into 
an  agreement  for  a  lease,  provided  it  was 
without  delay  carried  into  effect  by  the  exe- 
cution of  leases  in  compliance  with  the  sta- 
tute.— Steevens^s  HospiicU  v.  Dyas,  15  I.  C.  R. 
405.    (R.) 


I.  8.  Private  and  Local  Acts, 

5.  The  Limerick  Regulation  Act  (Loc.  ^ 
Pers.)  enacted  that  the  Corporation  property 
should  be  disposed  of  only  for  the  public 
uses  and  charities  of  the  city,  subject  to  con- 
trol and  formalities  mentioned  in  the  Act; 
and  that  it  should  take  effect  from  the  1st  of 
Sept.  1823.  It  received  the  royal  assent  on 
the  18th  of  July  1823.  At  a  corporate  meet- 
ing on  the  30th  of  August,  property  was  leased 
not  for  public  purposes  to  a  member  of  the 
body,  and  without  the  control  or  formalities 
required  bv  the  Act.  Held,  that  notwith- 
standing the  clause  deferring  its  operation, 
the  Act  bound  the  corporate  property  from 


the  date  of  its  passing ;  and  that  the  lease  was 
therefore  void. 

The  Act  contained  a  clause  declaring  it  a 
public  Act.  It  related  merely  to  the  affairs 
of  the  Limerick  Corporation.  Held,  that  it 
was  a  Private  Act,  as  to  the  public  at  large, 
but  that  the  persons  dealing  in  the  transaction 
in  question,  being  members  of  the  corporation, 
had  notice  of  and  were  bound  by  it. 

A  lease  void  under  the  Act  was  attempted 
to  be  supported  by  a  prior  contract  which  was 
not  under  the  corporate  seal,  but  was  a  reso- 
lution of  the  Common  Council,  who  were  in 
the  habit  of  managing  the  corporate  propert  j. 
The  proof  that  the  property  had  been  held 
for  public  trusts  was  aefective,  but  the  profits 
had  been  for  many  years  applied  to  public  pur- 
poses. The  resolution  was  made  in  favour  of 
the  Chamberlain  of  the  Corporation  by  the 
Common  Council,  which  consisted  of  persons 
under  his  influence ;  and  the  rent,  though  fixed 
by  valuators  appointed  by  the  Common  Coun- 
cil, was  under  tne  value.  Held,  that  although 
Equity  might  enforce  a  contract  or  resolu- 
tion, not  under  seal  or  binding  at  Law,against 
a  Corporation,  under  circumstances,  yet  this 
resolution  could  not  be  enforced,  and  would 
not  support  the  lease. — The  Attorney-General 
V.  Bad,  10  L  E.  R.  146.    (C.) 

6.  The  trustees  of  a  bridge  were  authorised 
by  a  Private  Act  of  1847,  to  raise  by  present- 
ment out  of  the  county  cess,  and  by.instalments, 
£10,000  to  build  a  bridge.  In'  1851,  when 
£1600  had  been  so  raised,  another  Act  was 
passed  reciting  that  £1600  had  been  levied, 
and  empowering  the  trustees  to  raise  the 
entire  unpaid  balance  of  £8400  at  the  Spring 
Assizes  ot  1852.  While  the  Act  was  passing 
through  Parliament,  and  before  it  received  the 
Royal  assent,  a  further  Instalment  of  £1600 
was  presented  by  the  grand  jury  under  the 
Act  of  1847.  Held,  that  the  Act  of  1851  only 
authorised  the  levying  of  £6800,  the  unassessed 
and  unpaid  balance  of  the  £10,000;  the  £8400 
being  an  inaccurate  calculation,  by  which  the 
Court  was  not  bound. 

The  entire  £8400  having  been  levied,  the 
Court  ordered  the  trustees  to  bring  in  £1600 
to  the  credit  of  a  cause  petition  matter,  by 
way  of  information  and  bill,  and  at  the  rela- 
tion of  one  of  the  ratepayers.  The  trustees, 
with  the  approval,  and  in  accordance  with  a 
resolution  of  the  grand  jury,  brought  into 
Parliament  a  bill  to  enable  them  to  levy  a 
further  sum,  which  bill  was  thrown  out  by 
the  Lords  for  non-compliance  with  the  stand- 
ing orders  of  the  House.  Held,  that  the 
trustees  could  not  be  allowed  the  costs  of  the 
bill. 

A  cause  petition  by  way  of  Information  and 
bill  should  state,  and  proof  should  be  given  of, 
the  individual  Interest  of  the  person  named 
as  relator. 

Qucere — Whether  the  description  of  the 
relator  as  ratepayer,  in  the  title  of  the  petition 
and  of  the  affidavit  verifying  the  petition. 
Is  sufficient  7—Att.-  Gen,  v.  Le  Hunte,  8  L  C.  R. 
743.    (R.) 
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n.  In  Ca6B8  of,  and  Bslatino  to. 

1.  AccumulatioH, 

2.  Affirmations, 

3.  Annuity  Act, 

4.  Appointments  {Ittutory,) 

5.  Arbitrations  and  Awards, 

6.  Attorneys, 

7.  Bank  of  Ireland, 

8.  Bankers, 

9.  Bankruptcy  and  Insolvency  Acts, 

10.  Baths  and  Wash-houses  Acts, 

11.  Bills  Pro  Con/esso :  other  Bills, 

12.  Bills  of  Exchange  and  Promissory 

Notes, 

13.  British  Claims  on  France, 

14.  Champerty  and  Buying  of  Titles, 
16.  Chancery  Qlr,)  Reg,  Act  1850. 

16.  Charge,  and  Charging  Order, 

17.  Charities  and  Mortmain, 

18.  Church  Temporalities  Acts, 

19.  Clergy:  Ecclesiasiical Persons  and 

Things, 

20.  Companies  Clauses  Consolidation 

Act, 

21.  Contempt, 

22.  Copyhold, 

23.  Copyright, 

24.  Costo. 
26.  Creditors, 

26.  X>e  X>ont«. 

27.  Decrees,  Enrolment,  ^, 

28.  Dower, 

29.  Drainage,  and  Draining, 

30.  Ejectment  Acts, 

81.  Equity  Exchequer, 

82.  Estate  de  Provisione  Viri, 

33.  Examiners',  Commission, 

34.  J:xcA69wcr  JBtT^. 

36.  Executors    and  Administrators  : 
Distribution, 

36.  Factors  Act, 

37.  /Yum  onrf  Recoveries, 

38.  Forfeiture  for  Treason  and  Fe- 

lony, 

39.  JVaiM&. 

40.  Fraudulent  Conveyances  and  De- 

vises, 

41.  Friendly  Societies,  and  Savings 

Banks, 

42.  Habeas  Corpus, 

43.  Incumbered  Estates  Court,     See 

Landed  Estates  Court, 

44.  Infant*s  Estate  and  Person, 
46.  Infant  Lessee. 

46.  Infant,  Lunatic,  and  other  Trus- 

tees,   See  also  7Vi<«toe«. 

47.  Insolvent,    See  onfc,  9. 

48.  Insurance, 

49.  /rwA  Tenantry  Acts, 

60.  Judgments,     See  tn/ra,  62. 

61.  Zoncf  Tbx  Redemption, 

62.  Landed  Estates  Court, 

63.  Landed  Security, 

64.  Landlord  and  Tenant. 

65.  Lands  CI,  Cons,  Act. 

66.  Zeeue  6y  7>nan^  in  2*a»/. 

67.  Limitations, 

68.  Lunatic's  Estate. 

69.  Marriaae    Acts:  —  Marriage    of 

Infants. 
60.  Masters  in  Chancery, 


61. 

62. 

63. 

64. 

65. 

65a 

66. 

67. 
68. 
69. 
70. 
71. 
72. 
73. 

74. 
75. 
76. 
77. 
78. 
79. 
80. 
81. 
82. 
83. 
84. 
85. 

86. 


87. 
88. 
89. 
90. 
91. 
92. 
93. 
94. 
95. 


Mercantile  Law  Amendment  Act, 

Mortgages  and  Judgments, 

National  Debt, 

Partition, 

Partnership, 

.  PigoVs  Act, 

Poor-law  Commissioners:    Guar- 
dians, (fC, 
Poor-rates, 

Popery  and  Religious  Disabilities, 

Prescription, 

Probate  Act, 

Property  Tax, 

Quia  Emptores, 

Railways  Act  (/r.),  23  ^  24  Vic, 

c,  97. 
Receivers, 
Releases, 

Renewable  Leasehold  Conv,  Act, 
Rents,  Apportionment  of, 
Rentcharge, 
Settlement  of  Poor, 
Settled  Estates  Act, 
Sherijffs, 
Shws, 
Solicitors. 

Stock  and  Stock-Jobbing, 
Sub-letting  Act,     See  Ante,  Irish 

Tenantry  Acts, 
Tenant   in   Tail  and  for  Life: 

Money  to  be  laid  out  in  Land, 

and  Conveyance  by  Tenant  for 

Life. 
Timber. 
Tithes. 
Traders. 

Treasurer  of  County. 
Trustees. 
Uniformity. 
Usury. 
Wills. 
Witnesses. 


n.  1.  Accumulation. 


II.  2.  Affirmations. 
1.  An  affirmation,  taken  under  the  3  &  4 
W.  4,  c.  82,  stated  that  affirmant  was  a  mem- 
ber of  a  religious  sect,  called  Separatists ;  but 
did  not  In  terms  follow  the  form  of  affirmation 
required  by  the  Act.  Btld,  that  it  must  be 
assumed  to  have  been  properly  made.  —  Wol- 
seley  v.  Worthington,  14  I.  C.  R.  369.     (C.A.) 


II.  3.  Annuity  Act  (53  G.  3,  c.  141.) 

2.  A.,  residing  at  Brussels,  by  a  deed  pre- 
pared in  England,  executed  there,  and  engros- 
sed on  English  stamps;  wherein  he  was 
described  as  of  R.  in  Ireland ;  reciting  that 
W.  (an  Englishman  residing  in  England),  had 
agreed  to  advance  him  jeSOOO,  in  consideration 
of  his  paying  W.  £10,000,  within  six  months 
after  the  death  of  A.*s  father  (then  aged  76),  if 
A.*s  wife  (then  aged  41)  survived  A.'s  father, 
and  granting  W.  an  annuity  of  £3000  a-year 
to  commence  from  A.*8  father's  death ;  and 
that  payment  of  the  annuity  and  of  the 
£10,000,  should  be  secured  on  A.'s  life  estate 
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appointment  to  •ome  of  ^?  •"il^L^ 
di^  under  mgc  and  ttuiurried,  to  the  othert, 

^  T^^  settlement  directed  that  a  fn^ 


husband  and  wife,  or 


in  remainder,  after    his  father*!    death,    in  I 
estates  In  Ireland ;   granted  W.  the  annoity  ' 
for  A.'s  wife's  life,  to  be   charged  on  those 
estates,  and  paid,  at  the  dining  hall  of  Lin- 
coln's Inn,  half-yearly ;  with  clauses  of  distress 
and  entry.   A.  demised  the  lands  for  99  years,  < 
to  secure  the  annuity  and  payment  of  the 
£10,000;  and   corenanted  to   pay  that   sum 

and  the  annuity,     StmtJ^.  that  the  contract    mcui.  *>j  """;  ."^ — "  ^ti^-  either  as  a  \oiD% 
was  an  Engli>h  one;    and  that  the  annuity    proved.      HeJ<L  "'^^P^'^^J^^^Jent  by  the 
deed  not  having  been  enrolled,  was  avoided    appointment,  or   as  aii  »ppo»nw^;^^  '  ,p^^ 
bvthe  English  Annuitv  Act,  53  G.  3.  c.  141. — 
Wallrr  v.  Lorton,  6  I.  C.  R.  3l>9.     0^) 


nusoana  ana  wuc,  v»    **-*'-, _  Kw  lii«  or 

should,  by  any  deed  or  writinfr  or  l^T  to  ^ 
her  will  appoint.    The  wife  "J»^« -"WO^t 
•     rhich  the  hnsband  wroU^ina 


ment  by  wilL  wl 


survivor 


ment,  or   a.  an  »PPO"*^'  ^  ,£^ 


1.  A.  and  B.  being  seired  of  lands  in  Ire- 
land, and  entitled  to  the  interejit  on  a  mort- 
gage of  lands  in  Ireland,  by  deed  of  IS^^. 
conveved  the  lands  and  mortgage,  to  C.  and 
1).  during  the  lives  of  A.  and  B^  and  ihe  life 
of  the  survivor,  upon  trust,  by  sale,  mortgage, 
or  grant  of  annuity,  to  raise  a  sum  of  mt»ney 
to  pav  off  the  debts  of  A.  and  B.  Bv  deed 
of  the  15th  of  July  lS4a  A^  B,  C  and  D. 
granted  two  annuities  to  E-,  to  be  charged 
upon,  and  Issuing  out  of,  the  property  com- 

Srised  in  the  trust  deed.  A.  and  B^  by  this 
eed,  covenanted  to  nay  the  annuities.  By  a 
deed  of  the  'JtUh  of  June  IS40.  which  recited 
the  deed  of  the  loth  of  July  l>4iX  as  if  it  had 
been  previously  executeil,  A.  and  B.  as>:irned 
their  intert^Ht  in  a  fund  m  the  Court  of  Chan- 
cery In  England,  upon  tru>t,  among  other 
thingK,  to  «ecure  the  annuities  granted  by  the 
deed  of  the  15ih  of  July.  All  the  parties, 
except  E.,  resiiled  in  England,  acd  the  pne- 
Ihninary  agivoment  was  made  in  Ir^'ani. 
IhrtMiuh  an  Ag\'nt  of  O.  and  l)^  thene  re-;d€iit- 
*riie  dced<  x^ene  executed  by  A.,  B-,  C,  acd 
l>.,  in  EnjiUnd,  unon  lr>>h  >t*mpN  but  de- 
livered to  K,  in  Irelanti,  and  warracis  of 
altornev«  to  enter  judcnieni  m  both  coccmes 
a|}iiin«t  A.  and  U,,  turther  to  aNe\"tiTr  the  an- 
nuities >*eee  aNo  execute**  m  Kr.g'.Ani  T^e 
e«M)»iderAtion  for  the  annu.ties  ma<  pa:d  ;n 
IrvUnd,  In  note*  of  the  lUnk  v^f  IrcUri  ar  i 
Applied  b>  the  lr«vtec'»  vmj  the  tra>t>  of  t:e 
deed  of  l>;li»,  H,  .i  that  the  grAr.l  of  ;if>* 
annuiite*  came  ^tth.n  the  exvX}';..E  la  ;re 
bnuli^h  Annuu>  ,Vvt^  .V^  i-^  ,'v  c,  ;*:,  Jw  Ii. 
and  ^a^t  not  >\M»UMe  f^'^r  want  v^t  c^^n  : " :ABv->e 
^ilh  the  lormaiuio  \m|H\v<s,  b\  li-.jn  ^siiii* 
//fA^,  '*,  ,4*  \  that  a  puivc*  ;iivsn  t  ratcrr 
on  A  '»  ini*»x^*t  \vmK1  not  nv.ix^aoh  ^^f  Amti- 
He*  b\  A  di««  ba^ifyv  m  a  i^u  i  to  *,ir.s  t  >tc-  :Sr 
t\s\\\\  v<be  p»\Hiux^  \\t  the  Wx^m^xc^'  oa  »;  ct 
Ou>  annnuvem  ^-ere  a  cVa'xv  K  i*  i»*  t, 
^ *'»',^^   |fc   \.    1'     K    4.V;     IV,   Kc^   Trnn 

Na|Mei,  4,M^     v^^  A,^ 


»    Th<»  •tatMt^  v^   W    4,  c    4*=^  ry^T^-T  r^ 
iUMk>su  a^N)sMn«went*  \«.  M»,<vi   .it  fs^*  ,^  *» 

whWK  »a»  \e^A»l>  \*;,a  ,  Vwt  ,;  „  »,s<  >*   ^^k- 
»H   ♦\^niV>     *»^    avr^''«»^>-^»   ^'  -K    K-v*.>< 

^a».  mxaUd  ^o<K  at  \  a^  a**,^  m  V\;*  t% 

\Nh»^^  A  v^N\>\M   >\t  a>^>v,M0<»* ,  rt   ^v«  »,>^ 
>^ft«^^m  1^^  f'V^^WM^^^  >'4  »t^\  At  ■?>  ^*e<^lxa« 


n.  5.  AfhitratiamM  a»d  Awards. 

3.  5^y^-The  S  ft  4  nc.,  c.  1<>5  »^/^ 
not  applv  to  Courts  of  Equity.— /Coc*«  ▼•  ^ 
dLE.Bl63&.     (R.) 

4.  A  snbmiscion  to  ^i^^^"^. "pirn's 
of  Court  bv  consent  in  a  <^»«%Jfr"!^l  a? 

E.B.eo.    (R.) 

5.  The  words  "  Money  to  ^x^^^^K^u 
bv  the  company  nnder  the  »^r*,**f  J^f  r^A 
t^ator.-  in  the  Railways  Act  C/r-)  I8fj  C^S  * 
24  r.c  c.  <*7\  t  4,  are  to  be  constrae<l  M  re- 
ferring  to   ak    aw«rd    not   ^""^^Tlf^ 


IL  6.  Attormeifs, 

€L  The  rule  to  change  an  *«^f«»«y/^  PJ^I 
ment  of  costs  is  not  an  order  nnder  "»e  3  *  * 
Ik-,  c,  Vx\  s.  i^,—Emmett  r.  Uanam,  8  1.  It- 
B>5ii.    vE-E-> 


n.  7.  Baak  i>flrda»d. 


IL  ft.  Baxixr*. 
[5«  »  G,  2.  c.  14.] 
7-  The  »  G.  2,  c-   14  IBaakers  Act), 

arr-e*  to  a  cocveyance  m*d€  i»  faroar 
v>. -c  <*  frarici-.d  nnbora,  ■*  ^^  ^' 
<\^ » <  \  at.oe  r^a  -e  ;n  f  ar onr  of  a  chOd  or 
ci...c  a*.^^  »r.c»   U.e   conreT««ce 

>.  fcSi'— The  CAJ*  of  a  jcliitare  icttled 
Karler  oa   h->  «<r**  wife,  on  the  son's 
are,  5>  T,~t  m  iL.n  ihai  i<s:- — Sf^ariay  T 
.^-,  1  IV.  4  W^  5i»l.     vC.) 

#^  T^e  Barkers  Art.  SS  G.  2,  c  14, 
^:^a-c>i   Vy    i;.e  *    t^.  4,  e.  42- 
*  ^  <x  a  J  *.-ri--i3«>c  k  Banking  Co.,  futiBcd 
;re  A::<«r  Act.  *:,-?»>  p*y»i^t,»  feit  i*! 


a.  8. 

of  a 
to  a 


by 


not 


.."^   Kax.4.tr>?  Acu   created  in  f*TO«r  o< 
c^-?>w  ;*VN.  ari   a£rci;Kg  ail   ttoe  property 

«..a.>:<-r  ai  i^e  »4^t  ctf  ai 
iS*   *Karf*>^i 


tlie 
of 


Banktrt. 
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dischmrge  the  Co.*8  liabilities,  and  it  not  ap- 
pearing that  the  shareholders  have  anj  liabi- 
lities other  than  those  of  their  co-partnership. 
^Fawcett  v.  Hodges,  8  I.  E.  R.  232 ;  Fl.  &  K. 
100.  (R.)— [Overriiled-.  0* Flaherty  r.M'DoweU, 
6  H.  L.  Cas.  142  ;  2  I.  Jur.  N.  S.  469.  (HX.)] 

1.  The  Banking  Act,  6  G,  4,  c.  42,  does  not 
prevent  a  company  from  buying  ap  the  shares 
of  an  indiyidnal  member.  Althongh  they  dis- 
pense with  the  form  of  transfer  prescribed  by 
the  Act,  the  sale  will  be  binding  as  between 
them  and  the  vendor. — Taylor  v.  Hughes^  7  L 
E.  B.  529 ;  2  Jon.  &  L.  24.    (C.) 

2.  A.,  a  stockbroker  and  notary-pnblic, 
largely  engaged  in  trade,  received  money  from 
cnstomers ;  paid  it  oat  npon  their  drafts ;  and 
occasionally  discounted  bills;  but  neither  held 
himself  out  to  the  public  as  a  banker,  nor  ap- 
peared to  be  consiaered  one  by  them.  In  his 
Dooks  the  entries  of  banking  transactions  were 
mixed  up  with  those  appertaining  to  his  call- 
ings as  a  stockbroker  and  trader.  Held,  that 
he  was  not  a  banker  within  the  38  G,  2,  c.  14. 

Qucere — Whether  that  statute  applies  to 
bankers  who  do  not  Issue  notes  ? — Stafford  v. 
Henry,  12  I.  E.  B.  400.    (£.£.) 

8.  A  party  trading  openly  as  a  banker  found 
to  be  one  within  the  38  G,  2,  c.  14,  and  40  G. 
8,  c.  22,  notwithstanding  that  he  carried  on 
another  business  more  ostensible  than  that  of 
banker.  Hdd,  that  those  Acts  extended  to  all 
bankers — to  those  whose  banks  are  not  of 
issue,  as  well  as  to  those  whose  banks  are  of 
issue. — In  re  Guirmesa,  1  L  Jur.  859.    (M.O.) 

4.  Pending  a  petition  for,  but  before  the 
allowance  by  the  Lord  Ch.  of  a  certificate 
under  the  Bankers  Acts  (83  G,  2,  c.  14,  and 
40  G.  8,  c.  22  (Ir,),  a  banker  not  being  enti- 
tled to  be  discharged  from  an  arrest  at  law, 
cannot  obtain  an  Injunction  to  restrain  a  cre- 
ditor from  issuing  execution  against  him. 

But  a  creditor  who  had  appeared  on  the 
hearing  of  the  petition,  ana  opposed  the 
allowance  of  the  certificate,  and  had  filed 
a  discharge  under  the  order  of  reference, 
and  thus  made  himself  a  party  to  the  pro- 
ceeding, was  enjoined  from  Issuing  execution. 
^GuinnesM  v.  Fiizsimon,  18  I.  E.  B.  189.     (B.1 


5.  The  Crown  Is  not  bound  by  the  Bankers 
Acts,  33  G,  2,  c.  14  (/r.) ;  and  40  G,  8,  c.  22 
Ir.y—The  Queen  t.   Gutnnest,  8  I.  C.  B.  211. 
C.) 


i 


6.  An  affirmative  statute,  which  creates  a 
new  right,  does  not  of  Itself  and  necessarily 
destroy  a  pre-existing  right  created  by  ano- 
ther statute  not  therein  referred  to ;  but  will 
destroy  that  pre-existing  right,  if  the  Legis- 
lature s  intention  appears  to  have  been  that 
the  new  and  old  rights  should  not  co-exist. 

The  6  G.  4,  c.  42,  repealed  the  83  G,  2. 
c.  14  (/r.\  so  far  as  regards  Irish  Joint-stock 
Banks,  although  the  former  contains  no  men- 
tion of  the  latter  statute,  their  provisions 
being  incompatible. 


A  Joint-stock  BankingCompany  in  Ireland 
comes  within  the  8  &  9  Ktc.,  c.  98. 

A  petition  under  the  88  G.  2,  c.  14  (Jr.),  on 
behalf  of  the  petitioners  and  all  the  creditors 
of  such  a  bank,  to  have  assets  administered 
under  the  trusts  of  that  statute,  Is  Informal. 
The  petition,  if  maintainable,  should  be  on 
behalf  of  all  the  creditors  of  the  persons 
constituting  the  bank ;  because  the  statute 
affords  a  remedy  not  confined  to  debts  due 
by  those  persons  In  respect  of  the  bank,  but 
for  their  debts  generally. 

7.  The  Bankers  Act,  33  G.  2,  c.  14,  does 
not  apply  to  Joint-stock  Banking  Companies 
formed  under  the  6  G.  4,  c.  A2,-0' Flaherty  v. 
M'DoweO,  6  L  C.  R.  850 ;  2  I.  Jur.  N.  S.  118. 
{C.y-\Se^  6  H.  L.  Cas.  142 ;  2  L  Jur.  N.  a 
469.  (HJi.)] 

n.  9.  Bankruptcy  Acta, 
[See  20  &  21  Ftc.,  c.  60.] 

8.  A  creditor,  by  judgment,  entered  pur- 
suant to  warrant  of  attorney,  obtained  an 
order  for  a  receiver  under  the  5  &  6  IT.  4^ 
c.  55,  more  than  two  calendar  months  before 
the  issuing  of  a  commission  of  bankruptcy 
against  the  respondent,  the  conusor.  Hdi, 
that  the  assignee's  execution  was  protected 
by  sec  95  from  the  operation  of  sec.  126 
of  the  6  W.  4,  c.  14.— Aom/  v.  Dcana,  8  L  E. 
B.158.    (B.) 

9.  The  8  &  4  Vic.,  c.  107,  s.  41,  applies 
to  ptfs.  only.  Therefore,  when  an  assignee, 
a  deft.,  dies,  a  supplemental  bill  is  necessary 
to  bring  the  new  assignee  before  the  Court. — 
Meagher  v.  (yMara,  8  L  E.  B.  471 ;  FL  &  K. 
269.    (B.) 

10.  On  March  8rd,  1841,  petitioner  obtained 
a  conditional  order  for  a  receiver  under  the 
5  &  6  TF.  4,  c.  55,  on  a  judgment  entered  in 
1828,  by  warrant  of  attorney,  against  respond- 
ent, then  a  trader,  and  against  whom  a  com- 
mission of  bankruptcy  issued  within  two 
months  after  that  order  was  made  absolute. 
On  the  assignee's  motion, — H^  that  this 
case  came  within  the  6  TF.  4,  c.  14,  s.  125, 
and  that  the  receiver  should  be  removed ; 
that  the  proceedings  in  this  matter  having 
been,  within  one  year  after  the  8  &  4  Fife., 
c.  105,  became  law,  were  not  protected  by 
its  22nd  sec.  It  appearing  that  simple  con- 
tract creditors  of  tne  respondent,  who  had 
been  such  before  the  1st  Nov.  1840,  had 
proved  under  the  commission, —  Held,  that 
they  were  entitled  to  the  benefit  of  the  pro- 
viso saving  the  right  of  purchasers,  mortga- 
gees, and  creditors,  and  that  the  assignee 
was  to  be  deemed  entitled  in  their  righfc. — 
Burt  V.  Bernard,  4  L  £.  B.  828;  Fl.  &  K.  414. 
(B.)— [Affd.:  5  I.  E.  B.  425.    (C.)] 

11.  The  53  G.  8,  c.  188,  does  not  oust  the 

i'urisdiction  of  Chancery  to  entertain  a  bill 
>y  the  assignee  of  a  deceased  insolvent,  to 
administer  his  after-acquired  property,  on 
behalf  of  the  unsatisfied  creditors  m  the  In- 
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in  renuUnder,  after  hU  father's  death,  in 
estates  in  Ireland;  granted  W.  the  annoitj 
for  A.'s  wife's  life,  to  be  charged  on  those 
estates,  and  paid,  at  the  dining  hall  of  Lin- 
coln's Inn,  hau-yearlj :  with  clauses  of  distress 
and  entry.  A.  demisea  the  lands  for  99  years, 
to  secure  the  annuity  and  payment  of  the 
£10,000;  and  coYenanted  to  pay  that  sum 
and  the  annuity.  StmbU^  that  the  contract 
was  an  English  one;  and  that  the  annuity 
deed  not  having  been  enrolled,  was  aToided 
by  the  English  Annuity  Act,  68  G.  3,  c.  141.— 
'^a&er  t.  LorUm,  6  L  C.  B.  829.    (B.) 

1.  A.  and  B.  being  seized  of  lands  in  Ire- 
land, and  entitled  to  the  interest  on  a  mort- 
gage of  lands  in  Ireland,  by  deed  of  1839, 
conreyed  the  lands  and  mortgage,  to  C.  and 
D.  during  the  lires  of  A.  and  B.,  and  the  life 
of  the  sunriTor,  upon  trust,  by  sale,  mortgage, 
or  grant  of  annuity,  to  raise  a  sum  of  money 
to  pay  off  the  debts  of  A.  and  B.  By  deed 
of  the  15th  of  July  1840,  A.,  B.^  C,  and  D. 
granted  two  annuities  to  E.,  to  be  charged 
upon,  and  issuing  out  of,  the  property  com- 

Srised  in  the  trust  deed.  A.  and  B.,  by  this 
eed,  coyenanted  to  pay  the  annuities.  By  a 
deed  of  the  26th  of  June  1840,  which  recited 
the  deed  of  the  15th  of  July  1840.  as  if  it  had 
beeuxpreyiously  executed,  A.  and  B.  assigned 
their  interest  in  a  fund  in  the  Court  of  Chan- 
cery in  England,  upon  trust,  amons  other 
things,  to  secure  the  annuities  granted  by  the 
deed  of  the  15th  of  July.  All  the  parties, 
except  E.,  resided  in  England,  and  the  pre- 
liminary agreement  was  made  in  Ireland, 
thrpugh  an  agent  of  C.  and  D.,  there  residents 
The  deeds  were  executed  by  A.,  B.,  C,  and 
D.,  in  England,  upon  Irish  stamps,  but  de- 
liyered  to  E.  in  Ireland,  and  warrants  of 
attorney,  to  enter  judgment  in  both  countries 
against  A.  and  B.,  further  to  secure  the  an- 
nuities, were  also  executed  in  England.  The 
consideration  for  the  annuities  was  paid  in 
Ireland,  in  notes  of  the  Bank  of  Ireland,  and 
applied  by  the  trustees  on  the  trusts  of  the 
deed  of  1839.  Hetdy  that  the  grant  of  these 
annuities  came  within  the  exception  in  the 
English  Annuity  Act,  53  G.  3,  c.  141,  s.  10, 
and  was  not  yoidable  for  want  of  compliance 
with  the  formalities  imposed  by  that  statute. 
Held^  Jurther,  that  a  puisne  incumbrancer 
on  A.'s  interest  could  not  impeach  the  annui- 
ties by  a  discharge  in  a  suit  to  administer  the 
fund  (the  produce  of  the  mortgage)  on  which 
the  annuities  were  a  charge. — aannaiyne  y. 
Barrington,  9  I.  C.  B.  406;  Dr.  Bep.  temp, 
Napier,  469.    (C.A.) 


n.  4.  Appointments  (JUuMcry), 

2.  The  statute  (1  W.  4.  c.  46)  respecting 
Illusory  appointments  yalidated  in  equity  an 
appointment  of  a  nominal  or  illusory  snare 
wnich  was  legally  yalld ;  but  did  not  validate 
in  equity  an  appointment  which,  because 
some  of  the  power's  objects  were  excluded, 
was  invalid  both  at  Law  and  in  Equity. 

When  a  power  of  appointment  does  not 
warrant  the  exclusion  ox  any  of  its  objects,  an 


appointment  to  tome  of  them;  and,  if  they 
died  under  age  and  unmarried,  to  the  others, 
is  invalid. 

A  marriage  settlement  directed  that  a  fund 
should  be  oivided  amongst  children  as  the 
husband  and  wife,  or  the  survivor  of  them 
should,  by  any  deed  or  writing,  or  by  his  or 
her  will  appoint.  The  wife  mi^e  an  appoint- 
ment by  will,  which  the  husband  wrote  and 
proved.  HMf  inoperative  either  as  a  joint 
appointment,  or  as  an  appointment  by  the 
survivor.— IfificAm  v.  if.,  3  L  C.  B.  167.    iJL) 


n.  6.  ArbitraHone  and  Awarde. 

3.  /Sem529— The  3  &  4  Fie,  c  105,  s.  68,  does 
not  apply  to  Courts  of  Equity. — Ro<^  v.  R^ 
8LKB.638.    (B.) 

4.  A  submission  to  arbitration,  made  a  rule 
of  Court  by  consent  in  a  cause,  is  within  the 
10  W,  3,  c.  14  {Ir.y-Goggin  v.  Ihumng,  13  L 
E.  B.60.    (B.) 

6.  The  words  '*  Money  to  become  payable 
by  the  company  under  the  award  of  the  arbi- 
trator," in  the  Bailways  Act  (/r.)  1860  (23  & 
24  Vic^  c.  97),  s.  4,  are  to  be  construed  as  re- 
ferring to  an  award  not  traversed. — In  re 
Dublin  Corpn.  Waterworta,  17  L  C.  B.  16.  (B.) 


n.  6.  Attom^s. 

ISee  29  &  30  Fic,  c.  84.] 

6.  The  rule  to  change  an  attorney  on  pay- 
ment of  costs  is  not  an  order  under  the  3  4b  4 
Fic,  c.  106,  s.  29.^Emmett  v.  Marnane,  8  L  U. 
B.622.    (EJ:.) 


n.  7.  Bank  of  Ireland. 


IL  8.  Bankers. 

[See  33  G,  2,  c.  14.] 

7.  The  33  G.  2,  c.  14  (Bankers  Act),  s.  8, 
applies  to  a  conveyance  made  in  favour  of  a 
child  or  grandchild  unborn,  as  well  as  to  a 
conveyance  made  in  favour  of  a  child  or  grand- 
child alive  when  the  conveyance  was  exe- 
cuted. 

Semble — The  case  of  a  jointure  settled  by  a 
banker  on  his  son's  wife,  on  the  son's  marri- 
age, is  not  within  that  sec— j^peortna  y  Deia- 
cour,  1  Dr.  &  Wal.  691.    (C.) 

8.  The  Bankers  Act,  33  G.  2,  o.  14,  was  not 
repealed  by  the  6  G.  4,  c.  42.  Therefore, 
when  a  Joint-stock  Banking  Co.,  formed  under 
the  latter  Act,  stops  payment,  a  trust  is,  under 
the  Bankers  Act,  created  in  favour  of  the 
creditors,  and  affecting  all  the  property  of 
the  shareholders,  which  this  Court  may*  ad- 
minister at  the  suit  of  any  creditor  against  the 
company's  public  officer ;  the  suit  being  insti- 
tuted without  making  the  other  creditors  or 
the  shareholders  parties,  and  the  bill  stating 
that  the  co-partnership  assets  are  safllcient  to 
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discharge  the  Co.*s  liahilities,  and  it  not  ap- 
pearing  that  the  shareholders  have  anj  liabi- 
lities other  than  those  of  their  co-partnership. 
^Fawcett  v.  Hodges,  8  I.  E.  R.  282 ;  Fl.  &  K. 
100.  (R.)— [Overmled^  0* Flaherty  T.M'DoweO, 
6  H.  L.  Cas.  142 ;  2  L  Jnr.  N.  S.  469.  (HX.)] 

1.  The  Banking  Act,  6  G.  4,  c.  42,  does  not 
prerent  a  company  from  baying  np  the  shares 
of  an  indiridnal  member.  Although  they  dis- 
pense with  the  form  of  transfer  prescribed  bj 
the  Act,  the  sale  will  be  binding  as  between 
them  and  the  vendor. — Taylor  t.  Hughes,  7 1. 
E.  B.  529 ;  2  Jon.  &  L.  24.    (C.) 

2.  A.,  a  stockbroker  and  notary-pnblic, 
largely  engaged  in  trade,  receired  money  from 
customers ;  paid  it  ont  upon  their  drafts ;  and 
occasionally  discoanted  bills;  bat  neither  held 
himself  out  to  the  public  as  a  banker,  nor  ap- 
peared to  be  consiaered  one  by  them.  In  his 
Dooks  the  entries  of  banking  transactions  were 
mixed  up  with  those  appertaining  to  his  call- 
ings as  a  stockbroker  and  trader.  Held,  that 
he  was  not  a  banker  within  the  88  G,  2,  c.  14. 

Qucere — Whether  that  statute  applies  to 
bankers  who  do  not  issue  notes  ? — Stafford  r. 
Henry,  12  I.  £.  B.  400.    (E.E.) 

8.  A  party  trading  openly  as  a  banker  found 
to  be  one  within  the  88  G.  2,  c.  14,  and  40  G, 
8,  c.  22,  notwithstanding  that  he  carried  on 
another  business  more  ostensible  than  that  of 
banker.  Held,  that  those  Acts  extended  to  all 
bankers — to  those  whose  banks  are  not  of 
issue,  as  well  as  to  those  whose  banks  are  of 
issue. — In  re  Guinness,  1 1.  Jnr.  859.    (M.O.) 

4.  Pending  a  petition  for,  but  before  the 
allowance  by  the  Lord  Ch.  of  a  certificate 
under  the  Bankers  Acts  (88  G,  2,  c.  14,  and 
40  (r.  8,  c.  22  (^Ir,),  a  banker  not  being  enti- 
tled to  be  discharged  from  an  arrest  at  law, 
cannot  obtain  an  injunction  to  restrain  a  cre- 
ditor from  issuing  execution  against  him. 

But  a  creditor  who  had  appeared  on  the 
hearing  of  the  petition,  ana  opposed  the 
allowance  of  the  certificate,  and  had  filed 
a  discharge  under  the  order  of  reference, 
and  thus  made  himself  a  party  to  the  pro- 
ceeding, was  enjoined  from  issuing  execution. 
—Guinness  t.  Fttzsimon,  18  I.  K  B.  189.     (B.1 


5.  The  Crown  is  not  bound  by  the  Bankers 
Acts,  88  (r.  2,  c.  14  (/r.) ;   and  40  G.  8,  c.  22 
Ir.y^The  Queen  t.   Guinness,  8  I.  C.  B.  211. 
C.) 


i 


6.  An  afBrmatiye  statute,  which  creates  a 
new  right,  does  not  of  itself  and  necessarily 
destroy  a  pre-existing  right  created  by  ano- 
ther statute  not  therein  referred  to ;  but  will 
destroy  that  pre-existing  right,  if  the  Legis- 
lature s  intention  appears  to  haye  been  that 
the  new  and  old  rights  should  not  co-exist. 

The  6  (r.  4,  c.  42,  repealed  the  88  G,  2. 
c.  14  (/r.\  so  far  as  regards  Irish  Joint-stock 
Banks,  although  the  former  contains  no  men- 
tion of  the  latter  statute,  their  proyisions 
being  incompatible. 


A  Joint-stock  BankingCompany  in  Ireland 
comes  within  the  8  &  9  vic^  c.  98. 

A  petition  under  the  88  G^.  2,  c  14  (Jr.),  on 
behalf  of  the  petitioners  and  all  the  creditors 
of  such  a  bank,  to  hare  assets  administered 
under  the  trusts  of  that  statute,  is  informal. 
The  petition,  if  maintainable,  should  be  on 
behalf  of  all  the  creditors  of  the  persons 
constituting  the  bank ;  because  the  statute 
affords  a  remedy  not  confined  to  debts  due 
by  those  persons  in  respect  of  the  bank,  but 
for  their  debts  generally. 

7.  The  Bankers  Act,  SS  G,  2,  c.  14,  does 
not  apply  to  Joint-stock  Banking  Companies 
formed  under  the  6  G.  4,  c.  i2.-0*Flaksrty  y. 
M'DoweO,  6  L  C.  R.  850 ;  2  L  Jur.  N.  S.  118. 
(C.)— rSft*  6  H.  L.  Cas.  142 ;  2  L  Jur.  N.  a 
469.  (HJi.)] 

n.  9.  Bankruptcy  Acts. 
iSee  20  &  21  Vic.,  c.  60.] 

8.  A  creditor,  by  judgment,  entered  pur- 
suant to  warrant  of  attorney,  obtained  an 
order  for  a  receiyer  under  the  5  &  6  W,  ^ 
c.  55,  more  than  two  calendar  months  before 
the  issuing  of  a  commission  of  bankruptcy 
against  the  respondent,  the  conusor.  HeUL 
that  the  assignee's  execution  was  protected 
by  sec  95  from  the  operation  of  sec.  126 
of  the  6  W.  4,  c.  U,—Read  y.  Davis,  8  I.  E. 
B.158.    (B.) 

9.  The  8  &  4  Vic.,  c.  107,  s.  41,  applies 
to  ptfs.  only.  Therefore,  when  an  assignee, 
a  deft.,  dies,  a  supplemental  bill  is  necessary 
to  bring  the  new  assignee  before  the  Court. — 
Meagher  r.  (yMara,  8  L  £.  B.  471;  Fl.  &  K. 
269.    (B.) 

10.  On  March  8rd,  1841,  petitioner  obtained 
a  conditional  order  for  a  receiyer  under  the 
5  &  6  TF.  4,  c.  55,  on  a  judgment  entered  in 
1828,  by  warrant  of  attorney,  against  respond- 
ent, then  a  trader,  and  against  whom  a  com- 
mission of  bankruptcy  issued  within  two 
months  after  that  order  was  made  absolute. 
On  the  assignee's  motion, — HM,  that  this 
case  came  within  the  6  W.  4,  c.  14,  s.  126, 
and  that  the  receiyer  should  be  remoyed ; 
that  the  proceedings  in  this  matter  haying 
been,  witnin  one  year  after  the  8  &  4  Vic., 
c.  105,  became  law,  were  not  protected  by 
its  22nd  sec.  It  appearing  that  simple  con- 
tract creditors  of  tne  respondent,  who  had 
been  such  before  the  1st  Noy.  1840,  had 
proyed  under  the  commission, —  Held,  that 
they  were  entitled  to  the  benefit  of  the  pro- 
yiso  saying  the  right  of  purchasers,  mortga- 
gees, and  creditors,  and  that  the  assignee 
was  to  be  deemed  entitled  in  their  right. — 
Burt  y.  Bernard,  4  L  E.  B.  828;  Fl.  &  K.  414. 
(B.)— [Affd.:  6  L  E.  B.  425.    (C.)] 

11.  The  58  G.  8,  c.  188,  does  not  oust  the 

i'urisdiction  of  Chancery  to  entertain  a  bill 
>y  the  assignee  of  a  deceased  insolyent,  to 
administer  his  after-acquired  property,  on 
behalf  of  the  unsatisfied  creditors  in  tiie  in- 
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soWent  matter.—Byme  t.  B,,  F1.  &  K:  483. 
(E.)— [Affd.:  2  Dr.  &  War.  71 ;  1  Coo.  &  L. 
189 ;  4  I.  E.  R.  621.    (C.) 

1.  The  6  G,  4,  c.  14,  s.  126,  which  deprired 
creditors,  who  hare  obtained  judgments  bj 
confession  against  their  debtor,  of  preference 
in  bankruptcy,  has  not  been  repealed  bj  the 
8  &  4  Fic,  c.  106. 

Creditors  bj  simple  contract  come  within 
the  terms  of  the  proriso  in  the  8  &  4  Vic, 
c.  105,  8.  22,  which  enacts  **that,  as  regards 
purchasers,  mortgagees,  or  creditors,  who  shall 
naye  become  such  before  the  time  appointed 
for  the  commencement  of  this  Act,  sucn  judg- 
ment shall  not  affect  lands,  &c.,  otherwise 
than  as  the  same  would  have  been  affected  by 
such  judgments  if  this  Act  had  not  passed." — 
In  re  Perrin,  4  I.  £.  R.  862 ;  2  Dr.  &  War.  147 ; 
1  Con.  &  L.  667.    (C.)— [Affg.:  4  I.  £.  B.  89. 

CR.)] 

2.  A.  having  contracted  to  buy  an  estate, 
obtained  a  conveyance  from  the  tenant  for 
life,  in  1886,  in  which  the  remainderman  in 
fee  did  not  join.  In  M.  T.  1886,  A.  confessed 
a  judgment  to  W.  for  X4000.  In  Feb.  1886, 
A.  mortgaged  the  estate  to  £.  for  £6000.  In 
June  1886,  on  a  further  advance  of  £2000  by 
W.,  A.  mortgaged  to  W.  for  £6000.  In  March 
1887,  A.  became  bankrupt.  The  estate  was 
deficient  to  pay  both  mortgages.  Held,  that 
the  6  W.  4,  c.  14,  s.  126,  did  not  apply,  and 
that  W.*8  judgment  had  priority  over  C.'s 
moTtf^tige,— Baldwin  v.  Beldiery  6  L  £.  B.  424 ; 
Ijon.  &L.18.    (C.) 

8.  By  the  8  A  4  Vic^  c.  107,  s.  20,  the  pro- 
perty vests  in  the  assignee  upon  the  making, 
not  on  the  entering  of  record  the  vesting 
order.— /rwwi  v.  i.,  8  L  E.  B.  9.    (B.) 

4.  Statute  10  Car.  1.  c.  6,  s.  10,  Ir.  (^ISEUz^ 
c.  5,  EnQ,\  in  favour  of  creditors,  avoids  only 
deeds  which  would  deprive  them  of  such  pro- 
perty  as  they  could  make  available  without 
their  debtors  aid.  A  settlement  by  a  tenant 
in  tail  in  1836,  by  which  he  opened  and  re- 
settled his  estate  on  himself  for  life,  with 
remainder  over,  is  not  within  it. 

The  solvency  or  insolvency  of  the  debtor 
affords  no  certain  test  whether  a  deed  is  void 
under  that  Act ;  each  case  must  be  judged  by 
all  its  circumstances. 

The  6  TT.  4,  c.  14,  s.  87  (6  G.  4,  c.  16, 
8.  73,  EnQ.\  is  retrospective  as  to  conveyances 
made  beiore  the  Act. 

Sembh — It  is  not  so  touching  commissions 
before  the  Act. — Clements  v.  Eccles,  11  I.  £. 
B.229.    (C.) 

5.  A  bankrupt,  travelling  from  London  to 
Dublin,  learned  at  Liverpool  that  a  commis- 
sion had  issued  against  him.  On  the  21st 
March,  he  proceeded  to  Dublin  to  surrender ; 
but,  finding  that  he  was  not  bound  to  do  so 
until  the  24th,  deferred  it  until  then.  Mean- 
while he  was  arrested.  Held,  that  he  was  not 
entitled,  as  being  on  his  way  to  surrender,  to 


be  discharged  under  the  6  TT.  4,  c  14, 1. 136. 

A  conunission  of  bankruptcy  was  issued 
pending  a  motion  to  set  aside  a  verdict  in 
an  action  against  the  bankrupt,  the 'petition- 
ing creditor  being  the  plaintiff's  clerk,  and 
having  bought  up  bills  for  the  purpose  of 
creating  a  petitioning  creditor's  debt,  and  the 
bankrupt's  own  conduct  was  suspicious.  Held, 
that  although  the  commission  may  have  been 
collusively  issued  to  prevent  the  bankrupt 
resisting  the  action,  yet,  as  there  were  other 
creditors  for  whose  benefit  it  could  be  worked, 
it  should  not  be  superseded. 

The  fact  that  a  commission  of  bankruptcy 
is  issued  for  an  indirect  and  improper  object, 
is  not  a  ground  for  superseding  it,  if  that  be 
not  the  sole  object— /n  re  Wall,  12  I.  £.  B. 
286.    (C.) 

6.  Under  the  8  &  4  Vic,  c.  107,  s.  86,  the 
Insolvent  Court  had  not  jurisdiction  to  order 
that  an  insolvent  be  re-heard  upon  the  matter 
of  his  petition  and  schedule  before  an  As- 
sistant-Barrister, who,  in  adjudicating  upon 
the  case,  pursuant  to  the  14  k  16  Vic,  c.  67, 
s.  119,  has  fallen  into  a  mtstake  in  law, — In  re 

G ,  2  I.  C.  B.  861 ;  8  I.  Jur.  186,  279. 

(I.e.) 

7.  The  13  4b  14  Vic,  c.  29,  repeals  the  6  W. 
4,  c  14.  8. 126.— /«  re  Ryan,  8  L  C.  B.  83.  (B.) 

8.  By  the  12  &  13  Vic,  c.  107,  s.  108,  a 
judgment  against  a  bankrupt  is  reduced  to 
the  rank  of  a  simple  contract  debt. — Jones  v. 
/S/oifcei,  2  L  Jur.  N.  S.  42.    (B.) 

9.  When  an  insolvent  is  in  custody,  and 
has  made  a  pauper  declaration  (s.  240),  and 
has  not  maoe  satisfaction  for  the  debt,  &C., 
the  detaining  creditor  may  forthwith,  after 
notice  in  the  Gazette,  file  a  petition  of  insol- 
vency under  sec.  241,  and  is  not  bound,  and 
ought  not,  to  wait  until  the  expiration  of  th« 
twenty-one  days  mentioned  in  sec.  188. — In  re 
iVa/^  8  L  C.  B.  886.    (B.) 

11.  When  a  trader  debtor  summons  has  been 
served  on  a  debtor  who  subsequently  files  a 
petition  for  arrangement,  the  enlargement  of 
the  time  given  by  the  20  &  21  Fic,  c.  60, 
8.  11,  to  answer  it  is  entirely  in  the  discre- 
tion of  the  Court,  which  will  be  infiuenced  by 
considering  whether  or  not  the  arrangement 
will  probably  be  sanctioned  by  it. — In  re  Dob- 
son,  8  I.  C.  B.  888.    (B.) 

12.  A  petition  of  arrangement  was  presented 
under  sec.  843.  The  petitioner  was  a  member 
of  a  subsisting  trading  co-partnership,  and  a 
large  proportion  of  the  debts  for  which  the 
petitioner  proposed  to  arrange  were  partner- 
ship debts.  It  did  not  appear  that  any  agree- 
ment had  been  made  between  the  petitioner 
and  the  remaining  partners  whereby  the  latter 
were  to  take  on  themselves  the  payment  of  the 
partnership  debts.  The  Court  refused  to  grant 
the  prayer  of  the  petitioner,  and  left  the 
trader  to  proceed  In  Bankruptcy. — In  re  Par^ 
rott,  8  I.  C.  B.  891. 
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1.  After  an  order  for  protection  under  the 
arrangement  clauses  of  the  Irish  B.  and  I. 
Act,  1857,  has  been  made,  the  Court  has  not 
jurisdiction  to  dismiss  the  petition,  except  for 
the  causes  mentioned  in  sec.  358  of  that  Act. 
The  Judge  of  the  Banlcrupt  Court  having 
dismissed  a  petition  presented  under  those 
clauses,  for  a  reason  not  mentioned  in  that 
section,  one  of  the  Assistant  Registrars  of  the 
Court,  by  the  direction  of  the  Judge,  attended 
on  the  hearing  of  an  appeal  against  the  order 
dismissing  the  petition,  to  inform  the  Court 
of  Appeal  that  no  question  of  jurisdiction 
had  been  raised  in  the  Court  below.  Held, 
that  the  petition  had  been  improperly  dis- 
missed, and  that  the  order  dismissing  it  ought 
to  be  rerersed. — In  re  Crai^,  8  I.  C.  R.  393 ; 
Dr.  Rep.  temp,  Napier,  894.  (C.A.) 

2.  In  a  bankruptcy  of  long  standing  (com- 
mission dated  1814),  a  portion  of  the  estate 
was  unexpectedly  realised  in  the  I.  £.  Court 
in  1858.  Dividends  were  struck  on  the  sepa- 
rate estates  of  three  partners  of  the  bankrupt 
firm  on  the  30th  October  1855.  A  number  of 
the  creditors  did  not  appear  to  claim  their 
dividends.  In  1859  an  application  was  made 
on  the  part  of  a  creditor,  who  had  appeared, 
for  a  re-distribution  of  the  unclaimed  divi- 
dends. Held,  that  since  the  repeal  of  the  6 
W,  4,  c.  16,  by  the  20  &  21  Vic,  c.  60.  the 
Court  has  not  jurisdiction  to  order  sucti  re- 
distribution. The  right  to  such  dividends 
remains  in  the  non-claiming  creditors,  or 
their  representatives.  The  present  Act  does 
not  provide  for  the  disposal  of  such  un- 
claimed dividends.  The  principle  that  non- 
claimer  for  three  years  affords  a  reasonable 

E resumption  that  the  debts  have  been  satisfied 
as  no  application  in  an  old  bankruptcy.  In 
such  a  case  the  Coart,  if  it  had  jarisdiction 
to  order  a  re-distribution,  would  not  exercise 
it.— /n  re  French,  9  I.  C.  R.  1.     (B.) 

8.  Under  the  trader  debtor  sections  of  the 
Irish  Bankrupt  Act,  the  Court  may  enquire 
into  all  the  facts  of  the  case,  and  not  permit 
the  trader  to  make  an  affidavit  of  a  good  de- 
fence on  the  merits.  Under  the  sections  of 
the  English  Act,  the  Court  must  receive  the 
affidavit.— /ie  Fivey,  6  I.  Jur.  N.  S.  22.    (B.) 

4.  An  Assistant  Barrister,  having  ascertain- 
ed the  merits  of  an  insolvent's,  case,  adjourned 
it  to  the  next  Q.  Sessions,  and  directed  the 
protection  to  be  withdrawn.  This  Court  re- 
fused to  entertain  an  application  for  a  bail 
rule,  or  for  libertv  to  apply  to  the  Court  of 
Q.  B.  for  a  writ  of  habeas  corpus  to  bring  up 
the  insolvent  to  be  heard  in  Dublin.  To  such 
a  case  the  20  &  21  Fi'c,  c.  60,  s.  202,  does  not 
apply.— /n  re  Paul,  7  I.  Jur.  N.  S.  20.  (B.)— 
[A  writ  of  A.  c.  refused  by  the  Q.  B. ;  7  I.  Jur. 
N.  8. 152.] 

6.  The  20  &  21  Vic,  c.  60,  is  not  an  un- 
qualified repeal  of  the  3  &  4  Vic,  c.  107.  It  is 
rather  a  re-enactment  of  portions  of  that 
Act,  so  far  as  relates  to  proceedings  pending 
at  the  time  of  the  passing  of  the  present  Act. 
The  20  &  21  Vic,  c.  60,  s.  217,  does  not  in  all 
cases  operate  retrospectively. 


When  proceedings  were  pending  in  Insol- 
vency at  the  passing  of  the  20  &  21  Vic,  c.  60, 
and  creditors  had  then  incurred  liabilities  and 
acquired  rights,  those  liabilities  and  rights 
were  regulated  by  the  8  &  4  Vic,  c.  107.  The 
rule  as  to  election  in  the  3  &  4  Vic,  c.  107, 
8.  71,  still  prevails. 

The  creditor  is  not  bound  to  elect,  until  he 
has  an  opportunity  of  seeing  which  fund  is 
most  productive. — In  re  Browne,  9  I.  C.  R. 
271.  (B.) 

6.  A.,  to  secure  £160  due  from  him  to  B., 
assigned  articles  by  a  bill  of  sale,  which  provi- 
ded that  A.  was  to  pay  the  £160,  with  interest, 
by  instalments,  and  that,  if  he  paid  the  £160, 
with  interest,  the  bill  of  sale  should  be  void  ; 
and  that  A.  should  have  the  use  of  the  f  arni- 
ture  so  long  as  he  continued  to  pay  the  instal- 
ments regularly.  The  first  and  second  instal- 
ments were  paid.  Before  the  third  fell  due, 
A.  filed  a  declaration  of  insolvency,  upon 
which  he  was  subsequently  adjudicated  a 
bankrupt.  Held,  that  the  furniture  passed  to 
the  assignees  under  the  order  and  disposition 
clause.  20  &  21  Vic,  c.  60,  s.  313.— /»  re  Mur- 
ray, 9  i.  C.  R.  281.     (B.) 

7.  A.  and  B.,  partners  in  trade,  became 
bankrupt.  C.  proved  upon  the  joint  estate. 
D.,  another  creditor,  upon  an  affidavit  that 
the  debt  for  which  C.  proved  was  "  not  justly 
due,"  it  being  the  private  debt  of  one  of  the 
partners,  applied,  ex  parte,  under  the  20  &  21 
Vic,  c.  60,  s.  263,  for  an  order  to  examine 
witnesses,  with  the  view  of  having  the  proof 
expunged,  and  a  dividend,  received  by  C, 
refunded. 

Notice  of  the  application  directed  to  be 
served  on  the  trade  assignee  and  upon  C. 
Motions  under  the  26Srd  sec.  must,  upon  the 
practice  of  the  Court,  be  upon  such  notice. 

Semble — When  the  joint  estate  of  a  partner- 
ship firm  is  beine  administered,  the  private 
debt  of  one  of  the  partners  is  a  debt  **not 
justly  due"  within  sec.  263. — In  re  Ferrar,9 
I.  C.  R.  289.    (B.) 

8.  On  the  morning  of  the  hearing  the  soli- 
citor of  an  opposing  creditor  informed  the 
insolvent's  solicitor  of  his  Intention  to  persist 
in  his  opposition.  In  the  momentary  absence 
of  the  creditor's  solicitor  the  case  was  called 
on ;  and,  no  one  being  present  to  oppose,  a 
discharge  was  pronounced  by  the  Judge.  Im- 
mediately after,  the  creditor's  solicitor  coming 
in,  asked  for  a  re-hearing.  Held,  that  a  soli- 
citor does  not,  by  communicating  with  the 
solicitor  on  the  other  side,  lay  him  under  any 
obligation,  or  constitute  him  his  agent  to  con- 
vey such  a  communication  to  the  Court ;  and, 
therefore,  that  the  Court  cannot  in  such  a 
case  annul  or  review  the  adjudication  under 
the  233rd  sec.  of  the  Bankrupt  and  Insolvent 
Act,  on  the  ground  that  it  was  improperly  or 
fraudulently  obtained. 

The  discharge  pronounced  by  the  Judge 
under  the  212th  sec.  is  a  final  and  conclusive 
adjudication ;  it  is  not  necessary  to  Its  com- 
pleteness that  the  written  order  and  the  war- 
rant to  the  gaoler  (under  sec.  219)  should  be 
made  out  by  the  officer  of  the  Court. 
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When  toeh  mn  adjodication  has  been  pro- 1  That  the  whiskej  was  not  in  the  order  and 
nooDced  by  the  lips  of  the  Judge,  he  has  no  '  dispositionof  H.atthedateof  thebankraptcj, 
power  to  set  it  aside  under  the  236th  sec^  on  '  and  therefore  the  assignees  had  no  title, 
the  ground  that  the  discharge  was  a  mistake.  I  That  C.  was  entitled  to  the  whiskej. — In.  rs 
—/a  re  Logan^  9  L  C.  R.  569;  5  L  Jur.  N.  S.  '  Hughes,  12  L  C.  R.  450  and  463;  6  L  Jur.  N. 
41.    (B.)  I  S.,  260  and  7  L  Jur.  N.  S.  336.    (B.) 


1 .  A.  employed  B.,  a  builder,  to  take  down 
the  front  wall  of  his  house,  and  exe<;nte  some 
other  repairs.  While  the  works  were  in  pro- 
gress, C,  the  occupier  of  the  adjoining  house, 
senred  a  notice  upon  A.,  that  injury  was  likely 
result  to  his  house  from  the  repairs,  and  that 
he  would  hold  A.  responsible.  B.  upon  this 
being  mentioned  to  him,  wrote  on  the  esti- 
mate of  the  works  the  following  memoran- 
dum:— 

"In  carrying  out  the  foregoing  work,  I 
hereby  undertake  to  hold  myself  responsible 
for  any  iujary  done  to  the  adjoining  houses." 

Some  works  in  addition  to  these  in  the 
estimate  were  done,  the  contract  was  com- 
pleted, and  B.  paid  in  full  for  aU.  C.  brought 
an  action  against  A.,  averring  negligence,  and 
alleging  various  injuries  to  his  house  from  the 
works.  B.,  upon  being  called  upon  to  settle  or 
defend  the  action,  made  no  reply,  and  soon  after 
became  bankrupt  and  absconded.  A.,  having 
had  to  pay  X191.  7s.  lid.,  damages  and  costs, 
and  X60,  his  own  expenses  in  the  action, 
sought  to  prove  for  £251.  7s,  Ud.  held,  that 
(supposing  the  memorandum  to  constitute  a 
contract  upon  a  valuable  consideration)  the 
damages  which  C.  might  recover  against  A. 
were  not  necessarily  identical  with  those  con- 
templated by  the  guarantee;  and  that  A. 
could  not  prove  for  the  above  sum,  either  as 
for  a  debt  parable  upon  a  contingency,  within 
8.  257,  or  as  for  a  liability  to  pay  money  upon 
a  contingency,  within  s.  258. — In  re  Qfiin,  11 
I.  C.  B.  67.    (B.) 

2.  Under  the  20  &  21  Tic,  c.  60,  8.  267,  the 
adjudication  in  Ireland  vcbts,  so  far  as  the  law 
of  this  country  is  concerned,  in  the  assignees 
the  bankrupt's  property  situate  in  a  foreign 
sttite.'— In  re  Robinson,  11  L  C.  R.  385;  6  I. 
Jur.  N.  S.  42.    (B-) 

8.  P.  &  Co.  sold  to  the  bankrupt  several 
parcels  of  whiskey  in  bond.  Delivery  orders 
were  made  out  by  P.  &  Co.,  their  store-keeper, 
to  deliver  the  whiskey  to  H.  or  order.  The  pay- 
ment was  by  bills.  H.  endorsed  some  of  the 
delivery  orders  to  C.  for  value  before  bank- 
ruptcy, and  C.  presented  these  orders  to  the 
store-keeper  of  H.  Some  formalities  were 
required  to  be  gone  through  at  the  Custom- 
house, and  the  whiskey  was  not  immediately 
delivered  to  C.  Nothing  remained  to  be  done 
bv  P.  &  Co.,  in  order  to  complete  the  sale  to 

Under  these  circumstances,  P.  &  Co.  claimed 
the  whiskey,  as  unpaid  vendors  having  a  right 
of  stoppage  in  transitu,  C.  claimed  it  as  en- 
dorsee for  value  of  the  delivery  order,  and  the 
assignees  in  bankruptcy  claimed  it  under  the 
order  and  disposition  clause.  Hetd,  that  the 
transitus  was  complete  on  the  receipt  of  the 
delivery  order  by  H^  and  therefore  no  right 
of  stoppage  in  transitu  remained  ii^  P.  &  Co, 


4.  R.,  of  the  firm  of  L.  &  Co.,  was  made  a 
I  bankrupt  in  Ireland.  The  other  member  of 
'  the  firm  was  made  bankrupt  in  England.    R. 

having   obtained  his  certificate,  applied  for 

an  allowance  under  sec.  302.    Hdd,  that  the 

,  allowance  should  be  calculated  on  his  separate 

\  estate,  and  on  his  share  of  the  joint  estate  ; 

'  but  not  on  the  whole  joint  estate. — {^£x  parU 

Lomas,  4   Dea  &  Ch.  240,    approved  of.]  — 

In  re  LunJkum,  12  L  C.  R.  471 ;   7  L  Jur.  N.  S. 

403.     (B.) 

5.  The  20  &  21  Vic^  c.  60,  a.  268,  does  not 
vest  a  bankrupt's  lease  in  his  assignees  so  as 
to  make  them  liable  to  its  covenants  and 
conditions  before  election,  even  though  in 
possession  ;  and  the  23  &  24  Fac,  c.  154,  ss.  14, 

I  15,  are  inapplicable ;  and  sec.  271,  regulating 

'  the  bankrupt's  liabilities,  recognises  also  the 

I  obligation  of  the  assignees,  and  protects  the 

landlord.— /2«  £.  £iUs,  10 1.  Jur.  N.  S.  19.  (B.) 

6.  A  Ry.  Co.  is  ^  a  Joint-stock  Company** 
within  the  20  &  21  Vic^  c.  60,  and,  as  such,  is 
liable  to  be  made  bankrupt. — In  re  Bagnais" 
town  and  Wexford  Bailwaw  Co^  15  I.  C.  R.  491. 

(CJl.) 


IL  10.  Baths  and  Wash-houses  AcL 

7.  By  the  Baths  and  Wash-houses  Act,  9  & 
10  Ftc,  c.  87,  the  town  council  of  a  borough, 
or  the  commissioners  of  a  city  or  town,  are 
empowered  from  time  to  time  to  contract  for 
the  purchasing  or  renting  of  any  lands  neces- 
sary for  the  purposes  of  the  Act,  and  to  con- 
tract for  the  purchase  or  lease  of  any  baths 
and  wash-houses  already  or  thereafter  to  be 
built  and  provided  in  any  such  borough  or 
such  city  or  town,  and  appropriate  the  same 
to  the  purposes  of  the  Act ;  and  it  was  pro- 
vided that  the  baths  and  wash-houses  so  pur- 
chased or  leased  should  be  deemed  to  be 
within  the  provisions  of  the  Act  as  fully  as 
if  they  had  been  built  or  provided  by  the  said 
council  or  town  commissioners.  **Lands**  are 
defined  by  the  Act  to  mean  lands,  tenements, 
or  hereditaments,  of  whatsoever  nature  or 
tenure. 

The  town  council  of  a  borough  contracted 
to  purchase  baths  and  wash-houses  which  had 
been  commenced  by  a  private  society,  and 
were  held  under  a  sub-lease  of  a  portion  of 
lands  comprised  in  a  lease  of  lands  demised 
by  the  owner  of  the  fee,  and  which  were  thus 
subject  to  a  rent,  in  addition  to  the  rent  re- 
served in  the  sub-lease,  and  to  the  covenants 
and  conditions  in  the  original  lease.  Held 
(affirming  the  decision  of  the  M.  R.),  that  it 
would  be  a  breach  of  trust  for  the  town  coun- 
cil to  purchase  lands,  the  interest  in  which 
might  be  lost  by  the  default  of  others,  and 
that  specific  performance  ought  not  to  be 
enforced. — [Dissentientej  the  Lord  Chancellor, 
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Napier.] — MuOtoUandv,  Corporation  of  Belfast, 
9  I.  C.  R.  292 ;  Dr.  Eep.  teny.  Napier,  639. 
(C.A.) 

n.  11.  BilU  pro  Con/esso,  and  others, 

1.  The  26  G.  8,  c.  61,  8.  8,  applies  to  cases 
in  which  the  ptf.  dismisses  his  bill  by  role  in 
the  office ;  not  to  cases  in  which  it  is  dismissed 
by  the  act  of  the  Court. — Bunbunf  r.  O'Brien, 
H.  &  J.  808.    CE.E.; 


n.  12.  BiUs  of  Exchange  and  Promissory  Notes, 


n.  18.  British  Claims  on  France, 


TL  14.  Chan^erty  and  Buying  of  Titles, 


n.  16.  Ch.  Reg,  (Jr.)  Act  1850  (18  &  14  Vic, 

c.  89.) 

[See  80  &  81  Vic,  c.  44.     See  also  Pbacticb, 
XX,  a.  1 ;  Ch.  Beg.Ir.  Act.] 

2.  A  caase  petition  under  the  Ch.  Beg.  Act 
is  open  to  an  objection  for  multifariousness. — 
Cvming  v.  Taylor,  1  I.  C.  R.  25 ;  3  I.  Jur.  66. 
(C.) 

8.  When  a  petition,  in  the  nature  of  a 
special  case,  is  presented  under  the  Court  of 
Ch.  Reg.  Act,  8.  11,  it  is  not  necessary  to  the 
maintenance  of  such  a  petition  that  all  the 
parties  interested  in  the  question  for  adjudi- 
cation should  concur  in  the  statement  of  facts 
put  forward  in  the  petition.— /n  re  &ReiUy, 
1  I.  C.  R.  208 ;  8  I.  Jur.  205.    (C.) 

4.  It  may  be  obserred,  that  previously  to  the 
Court  of  Ch.  (/r.)  Reg.  Act  1850,  no  step 
could  have  been  taken  in  a  minor  matter 
without  a  petition.  Under  that  statute  minors 
may  be  made  wards  of  Court  by  cause  peti- 
tion; and  if  they  are  now  made  wards  of 
Court  by  a  cause  petition,  instead  of  an  ordi- 
nary petition,  all  subsequent  orders  may 
be  made  on  motion  and  without  petition,  and 
expense  will  thus  be  saved  to  minors'  estates. 
— /Torr  V.  Carleton,  1 1.  C.  R.  231 ;  3  I.  Jur. 
181.    (R.) 

6.  When  a  petition  is  referred  summarily 
under  the  15th  sec,  the  Master  has  power  to 
deal  with  all  questions  of  multifariousness  in 
the  absence  of  parties. — Taylor  t.  Young,  1  I. 
C.  R.  650 ;  4  I.  Jur.  88.    (Cf.) 

6.  A  petition  to  take  partnership  accounts 
comes  within  the  Ch.  Reg.  Act,  s.  15,  even 
though  it  prays  for  a  dissolution  of  the  part- 
nership, or  the  respondent  denies  the  exist- 
ence of  the  partnership. 

Object  of  bringing  petitions  under  that  sec. 
before  the  Court,  in  the  first  instance.— ^oilsA 
T.  KinneUy,  4  I.  C.  R.  610.    ^C.) 

7.  On  an  appeal  from  an  order  of  the  M. 
R^  in  a  matter  referred  to  the  Master,  under 


the  15th  sec.  of  the  Ch.  Reg.  Act,  the  appel- 
lant begins. — Dunlevie  v.  Hort,  6  I.  C.  R.  82,  re- 
versed. 

The  cases  of  Thomas  v.  PinneU,  15  Beav. 
148,  and  In  re  Moylan,  16  Beav.  220,  held, 
not  to  be  inconsistent  with  the  former  authori- 
ties, and  approved  of. — Dunlevie  v.  Hort,  6  I. 
C.  R.  99 ;  2  I.  Jur.  N.  S.  293.    (C.A.) 

8.  Orders  under  the  1st  sec.  of  the  Ch.  Reg. 
Act  and  the  32nd  Order  of  July  1851,  should 
state  the  character  and  right  in  which  the 
parties  to  them  are  to  be  bound. — Swan  v. 
Doak,  6  I.  C.  R.  55.    (R.) 

9.  A  minor  may  be  bound  by  an  order 
under  the  Ch.  Reg.  Act,  s.  1,  and  32ud  Order 
of  Jaly  1851.  Form  of  such  order. — Fry  v. 
Johnson,  6  I.  C.  R.  56.    (R.) 

10.  The  jurisdiction  given  by  the  Ch.  Reg. 
Act,  s.  16,  does  not  extend  to  a  petition  to 
appoint  a  new  trustee,  when  it  prays  the 
removal  of  an  existing  trustee.  ^-  mills  v. 
O'Loghlin,  6  I.  C.  R.  565.    (C.) 


n.  16.  Charge  cand  Charging  Order, 
[See  CHARonco  Obdeb.] 

11.  The  6  W.  4,  c.  14,  s.  126,  has  not  been 
repealed  by  the  3  &  4.  Vic,  c.  105. 

Creditors  by  simple  contract  are  within  the 
proviso  in  the  3  &  4  Vic,  c.  105,  s.  22,  in 
favour  of  "purchasers,  mortgagees,  or  cre- 
ditors." 

A  statute  may  operate  upon  a  subsequent 
statute,  without  express  words. — In  re  Perrin, 
4  I.  E.  R.  89.  (R.)— [Affd. :  4 1.  E.  R.  362 ;  2  Dr. 
&  War.  147 ;  1  Con.  &  L.  567.    (C.)] 

12.  A  judgment  creditor,  seeking  to  have  his 
debt  charged  under  the  3  &  4  Vic,  c.  105,  s. 
23,  upon  a  fund,  impounded  and  standing  in 
the  name  of  the  Acct.-Gen.  of  the  Court  of 
Ch.,  ought  to  present  his  petition  to  that  Court 
in  the  first  instance.  If  he  resorts  to  a  Court 
of  Law  for  the  charging  order,  he  must  after- 
wards obtain  from  this  Court  liberty  for  the 
Acct.-Gen.  to  act  under  it,  so  as  to  prevent  a 
clashing  of  jurisdiction.  The  Acct.-Gen.  of 
this  Court  has  not  any  right  to  attend  to  an 
order  inconsistent  with  or  varying  an  order  of 
this  Court,  without  its  special  direction  so  to 
do.— Gore  V.  G,,  4  I.  E.  R.  164.  (R.) 

13.  In  a  foreclosure  suit  a  surplus  remained 
after  payment  of  the  reported  incumbrances. 
The  mortgagor  being  dead,  a  puisne  judgment 
creditor  sought^  under  the  3  &  4  Vic,  c.  106, 
ss.  23,  24,  an  order  to  charge,  with  the  amount 
of  his  judgment,  that  surplus,  which  was  the 
residue  of  the  price  of  real  estate  sold  under 
the  decree.  Held,  that  that  surplus  must  be 
deemed  either  real  estate  belonging  to  the 
iadgment  debtor's  heir-at-law,  or  personalty 
belonging  to  his  personal  representatives  ;  and 
that  tne  8  &  4  vie,  c.  106,  does  not  empower 
\  the  Court  to  attach  by  charging  order  a  de- 
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ceased  debtor's  propertj  in  the  hands  of  his 
representative. 

Semble — It  is  very  questionable  whether  the 

8  &  4   Fife,  c.  105,  8.  23,  extends  to  money, — 

Wallace  v.  M'Cann,  4  I.  E.  R.  522 ;  Fl.  &  K. 

670.  (R.)— [See  M'AlUster  t.  Murray,  5  I.  L. 

R.92.]        ^  ^ 

1.  A  married  woman  was  entitled  daring 
the  joint  lives  of  herself  and  her  husband 
to  the  interest  of  specified  stock  to  her  sole 
use,  without  power  of  anticipation.  There 
were  limitations  over  respecting  the  princi- 
pal in  favour  of  herself  and  her  husband. 
Upon  petition  by  a  judgment  creditor  of  both, 
the  Court  made  an  order  under  the  3  &  4  Vicy 
c.  105,  8.  23,  charging  the  judgment  on  the 
stock,  without  prejudice  to  her  right  to  receive 
the  interest  during  coverture.  —  Carter  v. 
MaMon,  4  I.  E.  R.  805  ;  Fl.  &  K.  842.    (R.) 

2.  The  exception  in  the  latter  part  of  the 
8  &  4  Vtc,  c.  105,  8.  22,  applies  as  well  to 
cases  in  which  the  judgment  creditor  proceeds 
bj  petition^  as  to  those  in  which  he  files  a  bill. 
—M'Dermott  t.  Moylan,  Long.  &  T.  555.  (EJE.) 

8.  The  Court  has  jurisdiction  to  direct  satis- 
faction to  be  entered  upon  the  registry  of  an 
order  under  the  3  &  4  Ftc.,  c.  105. 

The  Court  made  the  order  upon  an  affidavit 
of  payment,  and  a  consent  signed  by  the  party 
In  whose  favour  the  original  order  to  pay  the 
money  had  been  made.  —  O'Neill  v.  Bom,  6  I. 
E.  R.  307.    (R.) 

4.  When  a  charging  order  has  been  ob- 
tained by  a  judgment  creditor  upon  funds 
reported  to  his  debtor  in  the  cause,  the  Court 
will,  after  the  expiration  of  the  six  months 
from  the  date  of  the  order,  direct  the  funds  to 
be  transferred  to  the  creditor  on  motion, 
without  a  bill  being  ^\tA.— Burke  v.  JB.,  7  I.  E. 
R.  174.    (R.) 

5.  The  3  &  4  Vic,  c.  105,  ss.  23,  24,  are  to 
be  read  in  connection.  The  charging  order 
nnder  that  statute  is  first  a  conditional  order 
ex  parte  to  be  made  absolute,  which  last  is  the 
order  contemplated  by  sec.  23.  —  In  re  Duna- 
C(wn6«,  9  I.  E.  K.  4.    (R.) 

6.  This  Court  has  jurisdiction  to  set  aside  a 
fraudulent  sale  in  the  Insolvent  Court;  but  it 
will  not  be  exercised  if  there  be  a  remedy  in 
the  latter  Court. 

A  judgment  creditor  of  1843,  during  the 
life  of  the  conuzor,  filed  a  bill  to  redeem  a 
judgment  of  1842,  obtained  for  a  debt  which 
was  also  secured  by  a  lease  to  the  creditor, 
reserving  a  rent  which  was  to  be  retained 
until  the  debt  was  paid ;  and  for  a  sale,  to  pay 
the  sum  advanced  for  redemption  and  his  own 
debt.  Held,  that  he  was  entitled  to  redeem,  and 
to  have  an  assignment  of  the  prior  creditor's 
security ;  but  not  to  a  sale,  there  being  cre- 
ditors before  Nov.  1840. 

Semble — A  detaining  creditor  of  an  insolvent 
cannot  file  a  bill  for  a  sale  on  foot  of  his  judg- 
ment, under  3  &  4  Ftc.,  c.  105.— ifa^ire  r. 
O'Reilly,  9  I.  E.  R.  886 ;  8  Jon.  &  L.  224.  (C.) 


7.  A  decree  asainst  several,  for  payment  of 
costs  is  joint  ana  several ;  and,  a  receiver  may 
be  appointed  over  the  lands  of  one  of  them, 
under  the  3  &  4  Vic,  c  105,  without  making 
the  others  parties  to  the  petition. — Archbp,  of 
Dublin  V.  Lord  TrimksUm,  13  I.  E.  R.  98.    (R) 

8.  To  obtain  a  charging  order  under  the  3 
&  4  Vic.,  c.  105,  8.  23,  it  is  not  necessary  to 
revive  the  judgment.  Therefore,  the  Court 
granted  an  order  on  the  petition  of  husband 
and  wife  on  a  judgment  obtained  by  the  wife 
dum  sola,  without  its  having  been  revived. — 
Irvin  V.  Neabit,  13  L  E.  R.  125.    (R.) 

9.  When  a  charging  order  has  been  obtained 
by  a  judgment  creditor  upon  funds  reported 
to  a  creditor  in  a  cause,  the  Court,  when  there 
is  no  controversy  as  to  the  right  to  the  fund 
charged,  will  direct  it  to  be  paid  to  the  peti- 
tioner, without  bilL — Fulton  v.  Farran;  Blake 
v.  French,  1  L  Jur.  66.  (R.) 

10.  Although  the  exact  amount  of  a  share 
to  which  a  party  is  entitled  in  government 
stock,  standing  in  the  names  of  trustees,  or  in 
the  books  of  Uie  Acct.-General,  to  the  credit 
of  a  cause,  is  unascertained ;  yet,  if  it  be 
ascertained  by  decree  that  that  party  is  en- 
titled to  a  share  of  such  stock,  that  share  may 
be  charged  nnder  the  3  4b  4  Vic^  c.  105,  ss. 
23,  24,^  Whiter,  0' Grady,  2  L  C.  R.  338.  (R) 

11.  A.,  judgment  debtor  of  B.,  was  entitled 
to  an  annuity  payable  bv  C,  who  drew  a  cheque 
in  A.'s  favour  for  a  gaie  of  the  annuity ;  and 
wrote  to  B.,  that  the  cheque  was  in  his  (C.'s) 
hands.  Ueld,  that  this  che(|ue  could  not  be 
attached  under  the  8  &  4  Fic,  c.  105,  s.  20. — 
Ex  parte  Smythe;  in  re  Cottrell  a  minor,  5  L 
Jur.  41.     (R.; 

12.  A  policy  of  insurance  is  not  a  "  security 
for  money  "  which  the  sheriff  can  seize  under 
the  3  &  4  Vic,  c.  105,  s.  20,^Alleyne  y.  Darcy, 
5  I.  C.  R.  66.    CC.) 

13.  An  equitable  mortgagee,  by  deposit  of 
railway  shares,  is  entitled  to  priority  over  a 

Erior  judgment  creditor  of  the  mortgagor  who 
as  obtained  an  order  charging  the  shares, 
under  the  3  &  4  Vic,  c.  105,  s.  23,  subsequently 
to  the  mortgage. 

Quare — ^Whether  the  doctrine  of  Decarle  v. 
HaU,  8  Russ.  1,  applies  to  an  equitable  as- 
signment of  railway  shares  ? — Dunster  v  Glen- 
gaU,  3  I.  C.  R.  47 ;  5  I.  Jur.  887.  (R.) 

14.  Funds  in  Court  in  an  administration 
suit  were  decreed  to  be  paid  to  A.,  as  *^  ad- 
ministrator of  his  late  wife  ; "  but  the  Master's 
report  bad  not  been  made  showing  what  money 
was  payable  to  A.,  or  whether  he  was  entitled 
to  any  sum  in  his  own  right.  B.,  a  judgment 
creditor  of  A.,  sought  to  obtain  a  charging 
order,  under  the  3  &  4  Vic,  c.  105,  ss.  23,  24, 
upon  the  funds  in  Court  to  the  credit  of  the 
suit,  or  whatever  portion  thereof  A.  should  be 
found  entitled  to.  Hdd,  that  A.  had  not  such 
an  interest  in  the  goods  in  Court  as  that  thej 
could  be  charged  by  an  order  under  that  Act. 
—Bum$y,  Owen,  6  I.  Jur.  192.  (R.) 


Charging  Order, 


[STATUTES.] 


Charitie 


s. 


1233 


1.  A.,  who  had  a  eharge  upon  lands,  became 
an  insolvent,  but  afterwards  had  his  petition 
dismissed  upon  the  consent  of  the  assignee. 
The  lands  were  sold  in  the  Landed  Estates 
Court.  Creditors  of  A.  obtained  charging 
orders  upon  his  interest  in  the  proceeds,  and 
A.  assigned  his  claim  to  B.  for  an  insufficient 
amount.  Held^  that  the  creditors  of  A.,  who 
had  charging  orders,  were  entitled  to  avoid 
the  assignment  to  B.,  and  that  in  any  event  it 
could  only  stand  as  security  for  the  amount 
paid  by  B. — Roche  v.  Hassard,  6  I.  C.  B.  14 ; 
1 1.  Jur.  N.  S.  246.  (C.) 

2.  On  the  30th  June,  F.  obtained  a  condi- 
tional order  under  the  C.  L.  P.  Act,  to  attach 
a  fund  in  Ch.  It  was  served  on  the  judgment 
debtor  on  the  11th  July,  was  made  absolute 
on  the  8th  August,  and  was  lodged  with  the 
Acct.-General  on  the  14th  Nov. 

On  the  1st  August  another  creditor  ob- 
tained a  conditional  order  in  Ch.  against  the 
same  fund,  under  the  8  &  4  Vic,  c.  105.  That 
order  was  lodged  with  the  Acct.-Gkneral  on 
the  7th  August,  was  served  on  the  judgment 
creditor  on  the  21st  August,  and  made  abso- 
lute on  the  13th  Nov.  Hddj  that  the  order 
made  in  Ch.  was  the  first  charge  upon  the 
fund.  —  French  v.  Balfe,  3  I.  Jur.  N.  S.  48. 

C.A.)— [Affg.  Rolls  decision,  6  I.  C.  B.  63 :  2 

.  Jur.  N.  S.  299.  (B.)] 


i 


3.  J.,  entitled  to  a  charge  upon  land,  died 
under  age,  unmarried,  and  intestate,  leaving 
her  father  P.  her  sole  next-of-kin,  who  before 
her  death  had  been  discharged  under  the  In- 
solvent Act.  C,  a  son  of  P.,  took  out  admin- 
istration to  J.  The  amount  of  the  charge  was 
realised  in  the  I.  £.  Court,  and  paid  into  the 
Court  of  Ch.,  where  it  was  transferred  in  the 
Accountant-Generars  books  to  the  separate 
credit  of  the  administrator  of  J.  Held,  that 
P.  had  an  interest  in  that  fund,  which  could 
be  attached  by  a  charging  order. 

Semble — Per  Lord  Justice  of  Appeal,  that 
the  administrator  of  J.  could  not  rely  on  the 
insolvency  as  an  objection  to  the  charging 
order. — Broumriqg  v.  Coklough,  7  I.  C.  B.  624 : 
8  L  Jur.  N.  S.  329.    (C.) 

4.  The  owner  of  an  estate  sold  in  the  L.  E. 
Ct.  was  held  to  be  estopped  from  objecting, 
upon  the  settlement  of  the  final  schedule  of 
incumbrances,  to  a  claim  which  he  had  admit- 
ted, in  his  affidavit  filed  as  an  answer  to  the 
conditional  order  for  sale,  to  be  a  charge  upon 
the  estate,  He  had  also  suffered  the  condi- 
tional order  to  be  made  absolute,  and  a  sale  to 
be  had,  without  disputing  the  claim  in  ques- 
tion. 

An  incumbrancer  cannot  avail  himself  of 
an  objection  filed  by  another  party  to  the 
validity  of  a  claim,  to  which  he  has  not  him- 
self filed  an  objection. — In  re  Power*8  EsUUe. 
11LC.B.295.    (C.A.) 

5.  The  Court  has  not  jurisdiction  under 
3  &  4  Ftc,  c.  105,  ss.  28,  24,  to  make  a  charg- 
ing order  against  cash  standing  to  the  credit 
of  the  Suitors'  Fee-fund,  and  ordered  to  be 
paid  to  a  judgment  debtor,  on  account  of  his 


pension  as  a  retired  Begistrar  of  the  Court  of 
Chancery  in  Ireland. 

<Scin6fo— Such  a  pension  should  be  paid  out 
of  the  Consolidated  Fund,  if  the  Suitors*  Fee- 
fund  proves  insufficient,  and  is  not  a  govern- 
ment annultv  within  the  meaning  of  that  Act 
—  Quin  V.  O'Keeffey  9  L  C.  B.  331 ;  4  I.  Jur! 
N.  S.  167.  (B.)  ' 

6.  A  judgment  debtor  was  a  retired  officer 
of  the  Court  of  Ch.,  and  thus  entitled  to  a 
pension  charged  upon  the  suitors*  fee-fund,  by 
virtue  of  the  Ch.  Beg.  Act,  s.  135.  A  quarterly 
instalment  of  the  pension  having  become  due 
the  judgment  creditor  obtained  a  charging 
order  in  the  Court  of  Q.  B.,  under  the  C  L 
P.  Act  1853,  against  it.  Held,  that  the  Court 
of  Ch.  had  not  jurisdiction  to  enforce  such 
charging  order. 

<Sc»i6£— That  such  an  instalment  was  not 
liable  to  be  attached  under  the  last  mentioned 
statute,  not  being  money  in  Court  in  a  suit  in 
a  matter  under  the  ordinarv  jurisdiction  of  the 

9^^^;"";^"**"  ^'  ^^^ff^  10  I.  C.  B.  161 :  6  L 
Jur.  N.  S.  65.    CC.)  ' 

[This  decision  was  appealed  from,  and 
argued  before  the  Court  of  Appeal ;  and  hav- 
ing stood  over  for  judgment,  was  directed  to 
be  re-argued  ;  when  a  compromise  was  entered 
into.-lO  L  C.  B.  262   (CA.)]  «°^rea 


11.17.  Charities  and  Mortmain, 

7.  On  a  petition  presented  under  the  62  G,  8 
c.  101,  the  Court  has  jurisdiction  to  authorise 
the  establishment  of  a  charity  cy-pres.—ln  re 
Lady  Belvidere's  Chanty,  2  I.  E.  B.  354.  (E.E.) 

8.  All  the  English  Statutes  of  Mortmain, 
earlier  than  the  10  H,  7,  c.  22  (Poyning^s Law) 
are  in  force  in  Ireland.  A  license  by  the 
Crown  to  a  corporation  to  hold  lands  in  mort- 
main, granted  before  the  passing  of  the  32  G 
3,c.31,  is  good  and  sufficient.— /«con>omfei 
Society  V.  Richards,  4  I.  E.  B.  177 :  1  Dr.  & 
War.  258  ;  1  Con.  &  L.  58.    (C.) 

9.  Charities  are  bound  bv  the  Statute  of 
Limitations.— Commr*.  of  CL  Don,  i-  Bea  v 
Wybrants,  7  I.  E.  B.  580 ;  2  Jon.  &  L.  U2?(c,) 

10.  To  bring  a  case  within  the  exception  in 
the  7  &  8  Vic,  c.  45,  s.  2  (Dissenters  Chapel 
Bill),  the  instrument  declaring  the  trust,  or 
some  book  or  other  document  referred  to  In  it 
must  contain  in  express  terms  the  particular 
religious  doctrines  or  opinions,  or  mode  of 
worship  required  or  forbidden.  A  general 
gift  of  money  in  trust  to  be  applied  towards 
building  a  new  meeting-house  of  the  Protest- 
ant Dissenting  Congregation  then  of  New-row 
for  the  service  and  worship  of  God  in  that 
yraj—Held,  not  within  the  exception.— ^w.- 
General  v.  Hutton,  7  I.  E.  B.  612.    (C.) 

11.  Qtiflfrf— Are  trusts  for  charitable  pur- 
poses within  the  3  &  4  FT.  4,  c.  27  ?—Att,'Gen 
V.  Persse,  2  Dr.  &  War.  67.    (C.) 

12.  The  Charitable  Bequests  Act,  7  &  8  Vic 
c.  97,  authorising  the  Commissioners  of  Ch! 
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Charities. 


[STATUTES.] 


Contempt. 


Don.  to  sne  for  deTisea  or  beonests,  withheld, 
concealed,  or  misapplied ;  and  to  apply  them 
according  to  the  deTisor's  intention;  gires 
them  an  interest  which  entitles  them  to  file 
a  bill  to  remoTC  a  testamentary  trustee  for  a 
charity,  and  appoint  new  trustees.  The  pro- 
ceeding need  not  be  by  information. 

Relief  will  be  granted  because  of  the  mere 
personal  unfitness  of  the  trustee. — Commrs,  of 
CA.  Don.  T.  Archbold,  11  I.  E.  R.  187.  (C.)— 
[Beversed :  2  H.  Lds.  Cas.  440.] 

1.  The  doctrine  of  civil  death  by  profession 
ceased  to  be  law  at  the  Reformation,  and  was 
not  revived  by  the  R.  C.E.  Act  (10  G.  4,  c.  7). 
Therefore  the  Court  granted  a  receiver,  on  a 
bill  filed  to  raise  the  arrears  of  an  annuity 
devised  in  trust  for  a  lady,  who  afterwards 
became  a  nun,  during  such  period  of  her 
natural  life  as  she  should  continue  unmarried. 
—Evans  v.  Casaidy,  11  I.  E.  R.  248.    (R.) 


2.  The  Court  has  not  power  to  set  aside  the 
valuation  of  all  livings,  &c.,  made  by  the  Eccl. 
Commrs.,  in  pursuance  of  the  8  &  4  fT.  4,  c. 
87. 

The  11  &  12  Tic,  c.  80,  reciting  that  doubts 
had  arisen  whether  the  Eccl.  Commrs.  were 
authorised  to  allow  any  sum  for  poor-rate 
under  the  words  "  other  charges  "  in  the  8  &  4 
W.  4,  c.  87,  enacted  that  it  should  be  lawful 
for  them  to  deduct  the  poor-rate  from  any 
valuation  made  or  to  be  made.  Heid,  that  the 
Act  was  not  declaratory,  and  did  not  apply  to 
a  tax  made  on  a  valuation,  and  due  before 
the  Act. — EccL  Commrs.  v.  Armstrong.  12  h  E. 
R.  446.  (R.) 


on  objections  to  the  nporL—Brabazon  v.  Lard 
Lucan,  9  I.  E.  R.  640.    (C.) 


n.  19.  Clergy. 

ISee  Ecclesiastical  Pebsons,  ante^  p.  243 — 

as  to  their  Property,  see  ib.  II,  aiUe.  p. 
246.]  -H-«*^i. 

6.  The  10  Car.  1,  sess.  8,  c.  1,  extends  only 
to  Archbishops  and  Bishops,  and  applies  only 
to  conveyances  other  than  by  will— Att.- Gen. 
r.  Flood,  Hayes,  611.    (E.K) 


8.  Town  Commissioners  constituted  by  8  & 
4  Vie.j  c.  108,  represent  the  Sovereign  and  old 
Corporation  of  the  Hospital  of  Holy  Trinity 
and  New  'Ross.— Att.- Gen.  v.  Totteniam,  11 1. 
Jur.  N.  S.  107. 

4.  A  bequest  of  money  to  build  a  church  in 
Ireland  is  not  within  the  7  &  8  Fic,  c.  97, 
a.  16 ;  and  is  therefore  valid,  though  the  will 
be  made  within  three  months  of  the  testator*8 
death.— Po//ocit  v.  Day,  14  I.  C.  R.  297.  (R.)— 
[Affirmed :  ifctd;  871.  (C, A)] 


n.  20.  Congaames    Clauses   Consolidation    Act 
C8  &  9  Ffc,  c.  16.) 

ISee  oZm)  Joint-stock  Compavibb,  ante,  p.  440 ; 
Railways,  ante,  p.  1164.] 

7.  Held,  affirming  the  decision  of  the  Com- 
missioner of  Bankrupts,  I.  C.  R.  236,  that  a 
Railway  Co.,  proving  against  the  estate  of  a 
bankrupt  for  calls,  must  deduct  the  price  or 
value  of  the  shares  from  the  amount  of  their 
claim,  or  give  up  the  shares  for  the  benefit  of 
the  creditors  of  the  bankrupt. 

Held,  in  reversal  of  the  decision,  that  rall- 
wav  calls  payable  by  instalments  may  be 
enforced. 

That  the  day  appointed  for  payment  of  the 
last  instalment  may  be  deemed  the  day  upon 
which  the  call  is  payable ;  and  that  twenty- 
one  days*  notice  previous  thereto  is  a  valid 
notice  within  the  Companies  Clauses  Consoli- 
dation Act,  8.  22. 

Semble — ^The  non-subscription  of  the  pre- 
scribed capital  is  not  a  good  defence  to  an 
action  for  calls.— /n  re  Jennings,  1  I.  C.  R. 
664.    (C.) 


n.  18.  Church  Temporalities  Act. 

[See  Ecclesiastical  Pbbsoks,  II,  ante,  p.  246. 
For  list  of  Statutes,  see  p.  241.] 

6.  The  immediate  lessee  of  an  ecclesiastical 
landlord  purchasing  the  perpetuity  under 
statute  8  &  4  FT.  4,  c.  87,  on  conveying  the 

gerpetuity  to  a  sub-tenant,  is  not  entitled  to 
iterest  on  the  purchase-money,  though  a  con- 
siderable time  may  have  elapsed  from  the  date 
of  his  own  purchase,  and  although  he  may 
have  secured  the  purchase-money  by  mortgage 
under  section  166,  and  so  have  been  paying 
interest  on  it  himself. 

Semble — In  petition  matters  under  the  168rd 
section,  on  the  return  of  the  Master's  report, 
the  Court  is  confined  to  such  an  order  as 
could  be  made  under  the  original  reference,  or 


n.  21.  Contempt. 
ISee  6  &  6  TT.  4,  c.  16.] 

8.  Rule  10  of  the  6  &  6  W.  4,  c.  16,  applies 
to  cases  in  which  the  deft,  in  contempt  has 
been  turned  over  to  the  Marshal's  custody. 

Its  9th  Rule  does  not  apply  to  a  case  in 
which  the  discovery  is  not  sought  for  the  pur- 
poses of  the  suit,  but  with  reference  to  f utar« 
litigation. — Creayh  v.  Mahony,  2  Jones,  842. 
(E.E.) 


n.  22.  Copyhold. 
[See  Estate.] 


n.  28.  Copyright. 

[See  Practice,  Injunction,  XLVL  16.  ante, 
p.  976.]  ^ 


n.  24.  Costs. 

[See  Practice,  XXX,  9  a.  1  and  10:  Costs, 
ante,  p.  881.] 


n.  25.  Creditors. 
[Su  Dbbtob  and  Cbbditob,  ante,  p.  167.] 


Decrees, 
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n.  26.  De  Donif. 
ISee  Estate,  (mte^  p.  269.] 


n.  27.  Decrees :  Enrolment^  ffc. 

[5ee  also  Practice,  XXXTV — Decbee,  ante, 
p.  893.] 

1.  The  1  W.  4,  c.  47,  s.  12  (antborlsing  the 
conveyance  of  estates  devised  in  settlement 
by  tenants  for  life,&c.,  under  decrees),  applies 
to  a  decree  for  a  mortgage  as  well  as  for  an 
absolute  sale. — Holmes  v.  if.,  7  L  £.  R.  890. 
(C.) 

2.  A  writ  of  Ji.fa.f  sued  out  nnder  a  decree 
or  order  of  the  Court,  by  virtue  of  the  4  &  6 

^  Fic,  c.  105,  s.  27,  must  correspond  with  the 
'decree  or  order. — Moneypenrat  v.  De  Massy ,  1 
I.  C.  R.  697.    (R) 

8.  If  a  decree  directs  a  sum  of  money,  ascer- 
tained by  a  report  made  or  to  be  made,  to  be 
paid,  the  report  is,  by  reference,  to  be  consi- 
dered incorporated  in  the  decree;  and  the 
report  and  decree  may  be  enrolled  under 
the  41  G.  3,  c.  90,  s.  ZQ, — Eossborough  y.  Boyse, 
81.  C.B.  640.    (R.) 


II.  28.  Dower, 

[See  Dower,  aniey  p.  237 ;  10  Car,  1,  s.  2,  c.  1 ; 
8  &  4  W.  4,  c.  105  ;  12  &  18  Vic,  c.  106, 
8.  9 ;   14  &  16  Vic,  c.  120.] 


n.  29.  Drainage  and  Draining, 
[See  Drainaoe  Acts,  (xnte,  p.  240.] 

4.  The  Irish  Drainage  Act  (6  &  6  Ftc,  c.  89, 
■8.  76,  79)  gives  the  costs  of  the  investment, 
in  gov.  stock,  of  the  purchase-money  of  lands 
taken  by  the  Commissioners  of  Public  Works, 
as  well  as  the  costs  of  a  subsequent  purchase 
of  lands. 

The  Court  will  not  refer  it  to  a  Master 
to  approve  of  a  purchase,  unless  a  particular 
purchase  is  stated. — King  v.  The  Commrs,  of 
Public  Works,  2  I.  Jur.  N.  S.  76.    (B.) 

5.  The  Commissioners  of  Drainage,  without 
exceeding  their  jurisdiction,  carried  on  works 
in  a  manner  so  negligent  and  expensive  that 
the  sum  stated  in  their  award  very  largely 
exceeded  that  stated  in  their  engineer's  esti- 
mate, on  the  faith  of  which  the  proprietors 
of  the  lands  had  assented  to  the  works.  Held, 
that  (assuming  that  the  facts  stated  in  the 
petition  were  proved),  an  action  would  lie  by 
those  proprietors  against  the  Commissioners ; 
and  that  the  Court  had  power,  and  was  bound 
to  grant  an  injunction  against  the  signing  and 
enrolling  of  the  award  until  the  action,  which 
the  petitioners  undertook  to  bring,  had  been 
determined. — Stubber  v.  Homsby,  2  I.  C.  R. 
449 ;  61.  Jut.  281.    (B.) 

6.  Quit  rent  is  a  debt  or  incumbrance  affect- 
ing the  land  in  payment  of  which  money 
lodged  in  Court,  and  awarded  as  compensation 
for  damages  occasioned  by  works  carried  on 


by  the  Commissioners  of  Public  Works^  may 
be  applied  under  the  69th  sec.  of  the  Lan<u 
Clauses  Consolidation  Act. 

Advances  to  a  tenant  for  life,  under  the 
Drainage  Act  (5  &  6  Vic,  c.  89),  should  not  be 
paid  out  of  the  fund  so  lodged  in  Court ; 
such  fund  representing  the  corpus  of  the  es- 
tate ;  and  the  tenant  for  life  being  bound 
to  pay  the  annual  instalments  which  fall  due 
during  his  lifetime ;  it  being  possible  that  all 
instalments  may  become  payable  during  his 
life. — In  re  Commrs.  of  Public  Works,  ex  parte 
Studdert,  6  LCR,  53,    (R.) 


n.  80.  Ejectment  Acts. 
{See  Landlord  and  Tenant,  ante,  p.  489.] 


n.  81.  Equity  Exchequer. 
ISee  13  &  14  Vic,  c.  61.] 

7.  By  the  18  &  14  Vic,  c.  61,  transferring 
the  equitable  jurisdiction  of  the  Court  of 
Exchequer  to  the  Court  of  Ch.,  recognizances 
entered  into  in  a  cause  depending  in  the  Ex- 
chequer are  transferred  to  Ch.,  and  may  be 
sued  upon  at  the  Petty-bag  side. — The  Queen 
y.  Jones,  4  I.  Jur.  266.  (C.) 

8.  Recognizances  enrolled  in  the  Court  of 
Exchequer  in  Ireland  were,  by  the  13  &  14 
Ftc,  c.  61,  transferred  to  the  Court  of  Ch.  in 
Ireland,  and  may  be  sued  upon  at  the  Petty- 
bag  side. — The  Queen  y.  Jones,  6  I.  Jur.  287. 
(C.)  

n.  82.  Estate  de  Provisions  Viri. 
[See  Estate,  ante,  269.] 


n.  ^,  Examiners :  Commission. 

[See  Practice,  in,  8— Answer,  XXXVm, 
28,  b — Evidence,  Witness,  Examina- 
tion OP,  ante,  948.] 


n.  84.  Exchequer  Bills, 
[See  ante.  Statute,  81— Equity  Exchequer.] 


II.  86.  Executors  and  Administrators: 
Distribution. 

[566  Administration,  ai}/«,  p.  19 — Executors 
AND  Administrators,  ante,  p.  318]. 

9.  Specialty  debts,  in  which  heirs  are  not 
bound,  have  not  priority  over  simple  contract 
debts  in  the  administration  of  real  estate 
under  the  3  &  4  IF.  4,  c.  104. — Cummins  y.  C., 
8  L  E.  B.  728 ;  8  Jon.  &  L.  64.  (C.) 

10.  Nothing  short  of  an  actual  renunciation 
will  come  within  the  20  &  21  Vic,  c.  79,  s.  84. 
—in  the  Goods  of  Usher,  6  I.  Jur.  N.  S.  72.  (P.) 

11.  There  is  not  any  Irish  statute  corres- 
ponding with  the  21  H.  8,  c.  4  (Eng.),  There- 
fore, if  two  executors  have  a  power  to  sell 
real  estates,  and  one  of  them  renounces,  the 


1236 


Factors, 


[STATUTES.] 
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power  cannot  be  exercUed  br  the  other. — 
Thompson  y.  Todd,  15  I.  C.  B.  887.  (R.) 


n.  86.  Factors  Act. 

1.  In  ft  composition,  after  bankmptcj,  a 
manager  was  appointed  by  resolution  of  the 
creditors,  with  a  definite  duty  in  managing  a 
grazing  and  fanning  estate.  He  wrote  to  the 
auctioneer  stating  that  the  auctioneer  could 
deduct  from  the  proceeds  of  the  auction  the 
amount  due  on  his  Qthe  writer's)  promissory 
note.  The  auctioneer  knew  that  the  writer 
was  then  acting  as  manager  of  the  estate. 
Held,  that  the  auctioneer  could  not,  under  the 
Factors  Act,  or  in  any  other  waj,  make  title 
to  the  proceeds  of  the  sale  of  all  the  bank- 
rupt's stock  taken  possession  of  under  colour 
of  the  authority  giyen  by  the  manager's  let- 
ter.—iJe  P.  Grehan,  11 1.  Jur.  N.  S.  40.  (B.) 


n.  87.  Fines  and  Recoveries, 

ISee  21  G,  2,  c.  11 :  abolished  by  8  &  4  TF., 
4,  c.  74.  See  Estats,  n.] 


n.  88.  Forfeiture  for  Treason  and  Felony. 


TL  89.  Frauds, 

[5m  also  Fraud,  ante,  p.  846.] 

2.  The  purchaser  of  lands  by  auction  signed 
a  memorandum  of  agreement  annexed  to  the 
conditions  of  sale,  stating  the  purchase,  and 
that  he  paid  into  the  yendor's  hands  £800 
deposit.  The  vendor's  name  did  not  appear, 
either  in  the  conditions  of  sale,  or  on  the  face 
of  the  agreement.  Subsequently  the  vendor's 
name  was  fully  disclosed  in  several  written 
communications.  Held,  that  they  might  be 
connected  with  the  memorandum  of  agree- 
ment signed  by  the  purchaser ;  and,  taken 
together,  constituted  a  sufficient  note  in  writ- 
ing binding  both  parties  under  the  Statute  of 
Frauds,  although  neither  the  original  agree- 
ment, nor  the  conditions  of  sale  contained 
the  vendor's  name. —  Irvine  v.  Deane,  2  L  Jur. 
209.    (C.) 

8.  The  separate  estate  of  Kfemmc  covert  is 
liable  in  equity  when  she  has  obtained  goods 
upon  credit,  though  there  be  no  written  con- 
tract, nor  any  reference  to  her  separate  estate. 
If  it  be  an  interest  in  realty,  the  Statute  of 
Frauds  pevents  the  enforcement  of  that  lia- 
bility. If  there  be  not  any  writing.  —  Bwrhe  v. 
IVtte,  10  L  C.  B.  467.    (C.) 


n.  40.  Fraudulent  Conveyances  and  Devises, 

[See  Fbaudb,  Statutb  of;  18  Car,  1,  c.  6 
(/r.) ;  13  Eliz,,  c.  6  {Enq,),'] 

4.  Semble — The  protection,  given  to  a  pur- 
chaser under  the  statute  against  fraudulent 
conveyances,  is  not  to  be  confined  to  cases  in 
which  the  first  and  second  conveyances  are 
made  by  the  same  person. — Blake  v.  Hylandj  2 
Dr.  A.  Wal.  897.    (C.) 


6.  The  10  Car,  1,  c  6,  ■.  10  (18  £Hz^  c,  5, 
Eny,},  in  favour  of  creditors,  avoids  only  deeds 
which  would  deprive  them  of  property  which 
they  could,  without  their  debtoi^s  aid,  make 
available.  The  debtor's  solvency  or  insolvency 
affords  no  test  whether  the  deed  ia  void 
under  that  Act.  Each  case  must  be  judged 
by  its  own  circumstances. — Clements  t.  Eodes, 
11  L  KB. 229;  2  L  Jur.  286.    (C.) 

6.  The  Statute  of  Voluntary  Conreyances 
applies  to  a  conveyance  to  evade  the  creditors 
of  a  third  person,  as  well  as  to  a  conveyance 
to  evade  the  creditors  of  the  debtor  himself. — 
BlenMerhasseU  y.  Monsell,  4  L  Jur.  177.     (C) 

7.  Bents  falling  due  after  the  lessee's  death, 
under  a  covenant  for  himself,  his  heirs,  exe- 
cutors, &C.,  to  pay  it,  is  not  a  debt  which  can, 
under  the  Statute  of  Fraudulent  Devises  (4 
Anne,  c.  5,  Ir,^  be  enforced  against  his  real 
estate  in  the  hands  of  his  devisee. — Macna- 
mora  v.  Vinceni,  2  L  C.  B.  481 ;  4  L  Jur.  197. 
(C.) 

8.  The  resnondent  owed  to  the  petitioner 
£625,  secured  by  judgment,  and  wrote  to  him 
as  follows : — **  You  having  a  judgment  against 
me,  I  undertake  that  if  I  do  not  pay  the  sum 
secured  thereby  on  or  before  the  10th  of  Oct. 
1852, 1  will  give  you  a  legal  mortgage  on  all 
my  landed  property."  The  petitioner  filed  a 
petition  in  I.  E.  Court  to  raise  the  amount  of 

i  the  judgment  before  the  10th  of  Oct.  1852. 
I  He  afterwards  filed  the  petition  in  this  cause, 
I  for  specific  performance  of  the  agreement  to 
'  grant  a  mortgage.    Held,  either  that  the  above 
document  did  not  disclose  any  consideration, 
and  was  consequently  inralid  within  the  Sta- 
tute of  Frauds,  or  that  if  there  were  any  im- 
plied consideration  it  had  failed. 

An  antecedent  debt  is  not,  In  contempla- 
tion of  a  Court  of  Equity,  consideration  for  an 
agreement  to  mortgage. — Ct^ju  v.  Feuge,  4  I. 
C.  B.  316 ;  6  I.  Jur.  160.    (C.) 

9.  W.  assigned  a  leasehold  house  to  J.,  upon 
trusts,  leaving  to  W.  a  resulting  interest  in 
the  residue  of  the  rents.  W.  afterwards  gave 
to  B.,  a  creditor,  the  following  letter : — "  I 
have  handed  to  you  a  policy  of  insurance  as 
a  collateral  security  for  my  debt ;  the  pre- 
miums on  said  policy  to  be  paid  out  of  the 
balance  of  the  profit  rent  arising  from  the 
house  assigned  to  J."  On  this  letter  J.  wrote 
an  endorsement : — "  I  agree  to  pay  the  pre- 
mium of  the  within-mentioned  policy  to  B., 
out  of  the  profit  rent  arising  from  the  said 
house."  Held,  that  these  documents  amounted 
to  a  complete  declaration  of  trust,  and  that 
no  consideration  was  required  to  give  them 
validity. 

Semble — ^That  if  consideration  were  re- 
quired, the  first  letter  did  not  amount  to  an 
agreement  sufficient  to  satisfy  the  provisions 
of  the  Statute  of  Frauds. 

Semble — An  antecedent  debt  is  not,  in  the 
contemplation  of  a  Court  of  Equity^  consi- 
deration for  a  security  upon  lands. —  Woodroffe 
Johnston,  4  I.  C.  B.  819.    (C.) 
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1.  A  father,  preyionsly  to  his  second  mar- 
riage in  1883,  executed  three   bonds,    with 
warrants  of  attorney  to  confess  judgments  to 
trustees,  as  provisions  for  his  three  danghters 
of  his  first  marriage.    Judgments  were  not 
entered  on  the  bonds  untii  after  the  second 
marriage  took  place,  although  it  was  stated 
in  the  settlement  executed  prior  to  that  mar- 
riage, that  judgments  had  been  entered  on 
them,  and  that  the  object  of  them  was  to 
make  a  proYision  for  the  children  of  the  first 
marriage.    In  1843,  the  father  mortgaged  the 
lands  in  settlement,  and  in  1844  he  granted 
annuity  out  of  them.    In  1863,  on  the  mar- 
riages of  two  of  the  daughters,  their  judg- 
ments were  settled  for  valuable  consideration. 
Held,  first,  that  the  judgments  were  voluntary. 
Secondly,  that  although  they  became  judg- 
ments for  value  on  the    execution  of  the 
daughters'  marriage  settlements,  they  did  not 
become  by  relation  valid  against  the  mort- 
gagee and  annuitant. 

Judgments  prior  to  the  3  &  4  Vic,  c.  105, 
were  incumbrances,  and  as  such  within  the 
Irish  Statute  against  voluntary  conveyances. — 
O'Donovan  v.  Rogers,  7  I.  C.  B.  1.  (E.>— 
[Affirmed :  tiid;  496.    (C.A.)] 

2.  A  written  proposal,  for  a  lease  for  31 
years  or  three  lives,  at  a  rent,  was  sent  to  a 
tenant  for  life,  who  replied  that  he  had  not 
power  to  execute  such  a  lease ;  but  "  if  you 
choose  to  take  the  lease  in  the  usual  way  I 
will  allow  you  X20  to  get  up  a  cottage,  and  a 
lease  for  vour  own  life."  Held,  that  the  an- 
swer not  being  a  simple  acceptance,  the  pro- 
posal and  answer  were  not  a  sufficient  agree- 
ment within  the  Stotate  of  Frauds.— 0*/Sy  y. 
Burke,  8  I.  C.  B.  226.  (R.)— [Affirmed :  ibid, 
611.    (C.A.)]  ^    ^    •-  ^ 


tion  and  attend  divine  service  as  Protestants. 
They  did  not  receive  any  religious  instruction 
as  R.  Catholics,  nor  attend  the  Catholic  wor- 
ship.    The  father  died  in  the  life  of  the 
mother,  who  afterwards  was  obliged  to  enter 
the  workhouse,  and  there  registered  the  child- 
ren as  Protestants.    The  mother  died,  leaving 
the  eldest  child  about  twelve  years  of  age, 
and  the  youngest  about  one.    I{er  wish  was 
that  the  children  should  be  brought  up  as 
Protestants.    The  husband  on  his  death-bed 
was  attended  by  a  R.  C.  priest,  and  it  was 
alleged  that  he  had  expressed  a  wish  that  the 
children  should  be  brought  up  as  B.  Catholics ; 
but  evidence  was  given  that  he  had  subse- 
quently expressed  a  different  wish.     Held, 
that  the  children  were  to  be  brought  up  as 
Protestants. 

The  children  had  no  property  whatever, 
but  an  undertaking  to  invest  a  sum  for  their 
benefit  was  given.  Held,  that  the  Court  had 
jurisdiction  to  direct  who  should  have  the 
custody  of  the  children. — In  re  O'Malleya 
Minors,  8  I.  C.  R.  291 ;  Dr.  Bep.  temp.  Napier, 
358 ;  4  I.  Jur,  N.  S.  192.  (C.) 

6.  In  order  to  discharge  a  bankrupt,  the 
Court  before  which  he  is  brought  up  on  habeas 
corpus  must  be  fully  satisfied  that  the  Judge 
below  was  wrong  in  committing  him. — In  re 
Courtney,  11  L  C.  B.  410.  (B.) 


II.  43.  Incumbered  Estates  Court, 

{See  Practice,  LIV,  a,  Landed   Estates 
Court,  ante,  p.  993.] 


8.  The  separate  estate  of  tifemme  coverte  is 
liable  in  Equity  when  she  has  obtained  goods 
upon  credit,  though  there  be  no  contract  in 
writing,  nor  reference  to  her  separate  estate. 
But  if  the  separate  estate  be  an  interest  in 
realty,  the  provisions  of  the  Statute  of  Frauds 
prevent  such  liability  being  enforced  if  there 
be  no  writing.  — ^ur^e  v.  Tuite,  10  I.  C.  B 
467.    (C.) 


n.  41.  Friendly  Societies  and  Savings  Banks. 

[SeeBAKK,  ante,  p.  72 ;  Joint-stock  Companies, 
ante,  p.  438 ;  Winding-up  Act,  ante,  p.  440.] 


n.  42.  Habeas  Corpus. 

ISee  Habeas  Corpus,  ante,  p.  370;  21  &  22  G, 

8,  c.  11.] 

4.  A  solicitor  being  in  custody  under  an 
attachment,  the  Court  granted  a  writ  of  habeas 
corpus,  directed  to  the  Marshal,  to  bring  him 
before  the  Taxing  Master  to  enable  him  to 
attend  the  taxation  of  bills  of  costs.—  Walsh  r. 
fTt&on,  2  I.  C.  B.  79.    (C.) 

5.  A  B.  C.  father,  married  to  a  Protestant, 
bad  all  his  children,  eight  in  number,  baptised 
by  B.  C.  clergymen,  but  permitted  the  child- 
ren, when  of  sufficient  age,  to  receive  instruc- 


II.  44.  Infanfs  Estate  and  Person. 
[5e€  Infant,  I,  ante,  p.  396 ;  Infant  Trus- 
tee, we  13  &  14  Vic,  c.  10,  and  16  &  16  Vic,  c. 
66.]  ' 

7.  The  infant  tenant  in  tail  of  lands  de- 
creed to  be  sold  for  an  equitable  charge  is  a 
trustee  within  the  8th  and  18th  sees,  of  the  11 
G.  4  &  1  PF.  4,  c.  60.— Peyton  v.  M'Dermott,  6 
I.  E.B.220.    (B.) 

8.  When  lands  are  decreed  to  be  sold  in  a 
mortgage  suit,  the  mortgagor's  infant  heir-at- 
law  is  not  a  trustee  within  the  8th  or  18th  sec. 
of  then  G.4&1  PT.  4,c.  60. 

^«„6/e— Under  the  11  G^.  4  &  1  W.  4,  c.  47, 
s.  11,  the  Court  has  jurisdiction  to  order  such 
infant  heir  to  execute  a  conveyance. 

He  is  not  within  the  28  G.  3,  c.  35 ;  nor  is 
he  a  necessaiT  party  to  the  conveyance  to  the 
purchaser.— CrO(/</arrf  v.  MacauUw,  6  I.  E.  B. 
221.    (B.)  ^ 

9.  The  Court  will  make  an  order  under  the 
11  G.  4  &  1  fr.4,  c.  47.  s.  11,  that  the  infant 
shall  execute  the  deed  of  conveyance  to  the 
purchaser.— C/inton  v.  Bernard,  6  I.  E.  B.  356. 
(C.) 

10.  Semble-ThaX  a  mother,  whose  children  are 
in  her  custody,  is  not  enabled  by  the  2  &  3 
Vic,  c.  54,  to  resist  their  father's  right  to  have 
them  delivered  over  to  him. — CorseUis  v.  C^ 
1  Dr.  &  War.  235.    (C.) 
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1.  An  order  was  obtained  on  petition 
against  a  minor,  not  a  partj  to  the  cause,  to 
execute  the  conveyance.  The  minor  refused 
to  obey  the  order.  It  was  necessary  to  pre- 
sent a  further  petition  to  obtain  an  order  that 
an  attachment  should  issue  against  the  minor, 
or  that  a  person  appointed  by  the  Court  should 
execute  in  his  name. 

Semble—StAtnte  4  &  6  TT.  4,  c.  78,  does  not 
apply  to  minors. — Moore  v.  Grogan,  9  I.  E.  R. 
472.*  (R.) 

2.  The  Court  has  not  pow^r  under  the  28  G, 
3,  c.  85,  to  direct  the  Master  to  execute  a 
conveyance  in  the  name  of  an  infant  resident 
out  of  the  jurisdiction. 

An  application  to  the  Court  for  that  pur- 
pose, under  the  1  fF.  4,  c.  47,  or  1  W,  4,  c.  60, 
must  be  made  by  petition,  unless  at  the  hear- 
ing of  the  cause  the  minor  is  ordered  to  con- 
vey.—if  *(TCcAan  V.  Rankin,  12  I.  E.  R.  182.  (R.) 

3.  The  4  &  5  IF.  4,  c.  78,  s.  7,  authorises  the 
Lord  Chancellor  of  Ireland  to  appoint  a  re- 
ceiver over  a  minor's  estate,  upon  petition, 
and  without  the  filing  of  a  bill  for  that  pur- 
pose.— In  re  Goode,  1  I.  C.  R.  266 ;  3  I.  Jur. 
60.    (C.) 

4.  A  father,  by  will,  appointed  a  guardian, 
and  expressly  directed  that  his  children 
should  be  removed  from  their  mother's  cus- 
tody. The  Court  refused  to  make  an  order 
under  the  2  &  3  Vic^  c.  64,  that  the  mother 
should  obtain  the  custody  of  the  children. — 
In  re  ComwalU  minors,  2  I.  Jur.  N.  S.  148. 
(R.)— [Affd. :  ibid,  458.    (C.A.)] 

5.  In  a  settlement  made  under  the  18  &  19 
Ftc,  c.  43,  there  ought  not  to  be  any  limita- 
tion to  collaterals,  or  any  benefit  conferred 
upon  the  guardian  of  the  minor  whose  pro- 
perty is  settled. 

The  words  "  Court  of  Chancery"  in  an  Act 
of  Parliament  do  not  per  se  refer  to  the  Court 
of  Ch.  in  Ireland. 

Under  the  18  &  19  Ftc.,  c.  48,  the  Court  of 
Ch.  in  Ireland  has  not  jurisdiction  to  order  a 
settlement  to  be  made  of  a  minor's  estate. — 
In  re  M'Clintock,  10 1.  C.  R.  469  ;  6  I.  Jur.  N.  S. 
209.    (C.) 

[See  the  23  &  24  Fic,  c.  83,  conferring  upon 
the  Court  of  Ch.  in  Ireland  the  same  powers 
which  the  18  &  19  Fic^  c.  43,  conferred  upon 
that  in  England.! 


II;  45.  Infant  Lessee. 
[See  iNrANT,  I,  3 ;  his  Bstatb,  &c.] 


II.  49.  Infant,  Lunatic,  and  other  Trustees,  See 

infra,  42.* 

[See  Trustee.] 

6.  This  Court  will  not  appoint  a  new  trus- 
tee under  the  1  W,  4,  c.  60,  s.  22,  instead  of 
one  who  appears  never  to  have  accepted  the 
trust,  and  who  refuses  to  act. — Mitchell  v. 
i^iron,  1 1.  E.  R.  156.    (R.) 


7.  The  Court  will  not,  on  motion,  amend 
minutes  of  a  decree  by  striking  out  the  day 
thereby  given  to  minor  def ts.  to  show  cause. 

Qtuxre — Whether  the  old  practice,  of  giving 
a  minor  deft,  a  day  to  show  cause,  has  been 
affected  by  the  1 1  (/.  4  &  1  FT.  4,  c  ^7,-Esmomde 
Cooke,  1  Dr.  &  Wal.  250.    {C,) 

8.  A  petition  under  the  1  IT.  4,  c  47,  a.  11, 
should  state  the  minor's  age. 

Semble—T\L9X  Act  applies  to  suits  instituted 
before  it  passed. — Jones  v.  Hami,  3  L  E.  R.  65. 

CE.E.) 

9.  C.  devised  his  real  and  personal  estate 
to  trustees  to  pav  debts  ;  then  to  G.  for  life ; 
remainder  to  G.  s  issue ;  remainder  to  W.  for 
life ;  remainder  to  such  of  her  children  as 
should  be  living  at  her  death,  in  equal  shares. 
G.  died  without  issue.  W.  had  several  child- 
ren. In  a  creditor's  suit  to  pay  C.'s  debts,  and 
for  sale  of  the  real  estate,  the  purchaser  ob- 
jected to  title.  Held,  that  the  1  fT.  4,  c.  47, 
s.  12,  did  not  apply  to  this  case. — Oldham  v. 
Wilkins,  1  I.  E.  R.  59.    (R.) 

10.  On  demurrer  to  a  bill  filed  by  the  assig- 
nee of  a  deceased  insolvent,  discharged  under 
the  53  G.  3,  c.  ISS— Held,  that  the  Court  has 
jurisdiction  to  administer  the  after-acquired 
property  on  behalf  of  the  unsatisfied  creditors 
in  the  insolvent  matter. 

The  provisions  in  the  Insolvent  Acts,  en- 
abling the  Insolvent  Court  to  direct  proceed- 
ings to  be  taken  against  the  property  of  in- 
solvents acquired  after  their  discharge,  do  not 
deprive  the  Courts  of  Equity  of  their  jurisdic- 
tion to  administer  the  assets  of  such  persons. 
—Byrne  v.  B.,  Fl.  &  K.  485.  (R.)— [Affd. :  4 
I.  E.  R.  621 ;  2  Dr.  &  War.  71 ;  1  Con.  &  L. 
189.    (C.)] 

11.  Real  estate  having  been  applied  for  150 
years  on  trusts  specified  by  will,  the  Court 
assumed  that  the  will  created  a  trust,  and  that 
the  testator's  heir  became  a  trustee ;  and,  the 
present  heir  not  being  known.  Held,  that  the 
case  came  within  the  11  (r.  4  &  1  fF.  4,  c 
60,  s.  23.— /n  re  Gore's  Charities,  4  Dr.  &  War. 
270;2Con.  &L.  411.    (C.) 

12.  The  infant  tenant  in  tail,  of  lands  de- 
creed to  be  sold  for  an  equitable  charge,  is  a 
trustee  under  the  1  W.  4,  c.  60,  ss.  8,  18 ;  and, 
if  he  refuses  to  execute,  the  Master  will  be 
directed  under  that  Act  to  execute  in  his 
name. 

Sembl&— The  4  &  5  TT.  4,  c.  78,  s.  8,  does  not 
apply  to  infants. — Peyton  v.  API/ermott,  6 1.  E. 
R.  220.     (R.) 

13.  When  lands  are  decreed  to  be  sold  in  a 
mortgage  suit,  the  mortgagor's  infant  heir-at- 
law  is  not  a  trustee  within  the  1  W.  i,  c  60, 
ss.  8,  18. 

Semble— Under  the  11  G.  4  &  1  TF.  4,  c. 
47,  s.  11,  the  Court  has  jurisdiction  to  order 
the  infant  heir  to  execute  the  conveyance. 

The  infant  heir  is  not  within  the  28  G,  4,  c. 
35 ;  nor  is  he  a  necessary  party  to  the  convey- 
ance to  the  purchaser. — Goddard  r,  Mcuxtulay, 
6  1.  E.  R.  221.    (R.) 
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1.  Under  the  1  TF.4,  c.  47,  s.  11,  the  Court 
will  order  the  infant  to  execate  the  deed  of 
conveyance  to  the  purchaser. — Clinton  v.  Ber- 
nard, 6  I.  E.  R.  855.    (C.) 

2.  The  heir  of  a  trustee  of  a  lessee's  in- 
terest in  a  lease  for  lives  renewable  for  ever, 
having  been  applied  to  to  accept  a  renewal  to 
him,  refused  to  execute  the  conveyance. — 
Held,  that  the  Trustees  Act  (11  G.  4  &  1  W. 
4,  c.  60),  8.  8,  did  not  extend  to  such  a  case. — 
Lewis  V.  Fitz  Gibbon.  6  I.  E.  R.  660.    (C.) 

3.  A  petition  under  the  1  W.  4,  c.  60,  stated 
that,  in  1823,  the  testator  devised  real  estate 
to  a  trustee  to  pay  debts ;  and,  after  payment 
thereof,  in  trust  for  petitioner;  that  testa- 
tor died  in  1824,  and  thereupon  petitioner 
entered  ;  that,  many  years  ago,  petitioner  and 
the  trustee  sold  part  of  the  estate,  and  paid 
all  the  debts ;  that  the  trustee  had  died,  and 
that  his  heir  was  a  minor:  and  prayed  a 
conveyance  of  the  real  estate. 

The  Court  directed  enquiries  whether  the 
minor  was  a  trustee  for  the  petitioner  alone, 
discharged  of  debts  and  the  trusts  of  the  will. 
— In  re  Barry,  2  Jon.  &  L.  1.    (C.) 

4.  B.  was  entitled  to  a  rentcharge  for  life, 
and  legal  estate  for  life  in  remainder  in  lands 
decreed  to  be  sold  to  pay  paramount  incum- 
brances. After  decree  he  became  lunatic, 
but  no  commission  issued.  A  conveyance  by 
him  to  a  purchaser  was  ordered  under  sec.  5 
of  the  Trustee  Act.— -B/oArc  v.  B,,  9  I.  E.  R. 
592.     (C.) 

6.  The  Court  has  not  power  under  the  1  W. 
4,  c.  65,  s.  14,  to  give  the  landlord  the  costs  of 
appearing  on  a  petition  under  the  12th  sec. 
for  liberty  to  the  guardian  of  an  infant  to 
accept  the  renewal  of  a  lease. — In  re  Leech,  9 
I.  E.  R.  318 ;  3  Jon.  &  L.  189.    (C.) 

6.  The  heir-at-law  of  a  mortgagee,  who  had 
never  been  in  possession,  was  out  of  the  juris- 
diction ;  and  the  produce  of  the  sale  of  the 
mortgaged  lands  under  a  decree  was  insuffi- 
cient to  pay  off  the  mortgage,  by  reason  of 
Erior  incumbrances.  Held,  that  the  Court 
ad  not  jurisdiction  to  make  an  order  to  con- 
vey the  legal  estate  to  the  purchaser  either 
under  1  Tl^  4,  c.  60,  s.  8,  or  I  Vic,  c.  69,  s.  1. 
In  re  Thompson.  12  Sim.  392,  disapproved  of.^— 
Spunner  v.  Walsh,  10  I.  E.  R.  214.    (R.) 


II.  47.  Insolvent.     [See  ante.  Statutes,  U,  7.] 


II.  48.  Insurance, 

7.  An  Act  incorporating  an  Insurance  Co., 
provided  that  actions  against  it  should  be 
brought  against  the  secretary,  but  that  execu- 
tion might  issue  against  any  member  or  mem- 
bers, who  should  be  reimbursed  out  of  the 
funds  of  the  Co.  **  all  such  damages,  sum  and 
sums  of  money,  costs,  charges,  and  expenses, 
as,  by  the  event  of  any  such  proceedings,  he 
or  they  should  be  put  unto,  or  become  charge- 
able with.'* 


A  judgment  was  obtained  against  the  secre- 
tary, and  execution  issued  against  ptf.,  a 
member  of  the  Co.  He  resisted  it  unsuccess- 
fully, and  incurred* a  considerable  amount  of 
costs.  Held,  that  he  was  entitled  to  be  re- 
imbursed, not  merely  the  sum  paid  on  foot  of 
the  execution,  but  also  all  the  costs  incurred 
at  law,  in  resisting  it. — M* Owen  v.  Hunter,  1 
Dr.  &Wal.  347.    (C.) 


n.  49.  Irish  Tenantry  Acts, 
ISee  19  &  20  G.  3,  c.  30.] 

8.  v.,  lessee  for  lives  renewable  for  ever, 
settled  his  estate,  making  himself  tenant  for 
life.  The  lives  dropped.  In  1809,  the  land- 
lord, X.,  brought  an  ejectment.  The  sum- 
monses were  served  on  V.,  and  on  the  trustees 
of  his  marriage  settlement.  V.  taking  de- 
fence, X.  abandoned  the  action,  and  filed 
against  V.,  alone,  a  bill  praying  that  V. 
should  be  compelled  to  elect  whether  he 
would  accept  a  renewal  or  not ;  and,  if  he  did 
not  elect  to  accept  it,  might  be  compelled  to 
surrender  possession  to  X.,  who  obtained  a 
conditional  order  on  sequestration,  and,  in 
1811,  was  put  by  injunction  into  possession. 
X.,  though  a  lessee  for  lives,  had  not  renewed 
from  a  period  anterior  to  1809.  His  right  to 
a  renewal  being  disputed,  he  obtained  one 
only  after  a  suit,  in  1812,  in  which  year  V. 
died.  The  remaindermen  tendered  the  ar- 
rears of  rent,  and  sought  a  renewal ;  the  fine 
being  nominal.  Held,  that  they  were  entitled 
to  a  renewal ;  the  delay  having  been  excused, 
and  the  decree  in  1811  not  having  operated 
as  a  demand  under  the  Tenantry  Act,  even 
if  it  applied ;  but  that  it  was  inapplicable, 
there  not  being  any  fine  pavable. — Armstrong 
V.  Jessop,  Beat.  Rep.  515.    (C.) 

9.  The  Irish  Tenantry  Act,  19  &  20  G.  8,  c. 
30,  considered. — Butler  y.  Earl  o/Portarlinaton, 
4  I.  E.  R.  1 ;  1  Dr.  &  War.  20 ;  1  Con.  &  L.  1. 
CC.) 

10.  The  8  &  4  Vic,  c.  105.  s.  21,  does  not 
authorise  the  appointment  of  a  receiver  in  a 
case  of  constructive  trust.  The  Court  refused 
to  appoint  a  receiver  when  the  interest  of  the 
conuzor  of  a  judgment  in  a  lease  had  been 
evicted  for  non-payment  of  rent,  and  a  new 
lease  had  been  granted  to  a  third  party  under 
circumstances  which  constituted  the  new  lease 
a  graft. 

Leave  given  to  show  cause  after  the  ap- 
pointment of  a  receiver,  on  an  affidavit  stating 
that  the  respondent  had  been  informed  and 
believed  that  the  ten  days  for  showing  cause, 
mentioned  in  the  conditional  order  to  appoint 
the  receiver,  were  sitting  days  in  Term ;  the 
respondent  paying  the  costs  of  the  absolute 
order,  and  the  costs  consequential  thereto. — 
Cassi<b/  V.  Hopkins,  10  I.  E.  R.  208.    (R.) 

11.  In  the  Sub-letting  Act,  7  G,  4,  c.  29,  s. 
2,  the  word  "  void  "  means  "  voidable  "  only. 
—Strickland  v.  M'Nicholas,  5  I.  Jur.  N.  S.  268. 
(C.) 
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n.  50.  JudgmenU.   See  tn/ra,  62. 
[See  also  Judomekts,  ante,  p.  4i4.] 


n.  51.  Xaiu/  TVxx  Redemption. 
[See  Dbautaoe  Acts,  &c.] 


IL  52.  Landed  EMtatee  Court, 

(L  E.  Court  Act,  12  &  13  Fic,  c.  77 ;  L.  E. 
Court  Act,  21  &  22  Fw^  c  72.) 

[See   Practice,    Landed    Ebtatbb    Coubt, 

ante,  p.  993.1 


n.  56.  Leaseby  Tenant  m  Tail 

[See  Estate.  See  aim  Leases  and  Sales  of 
Settled EsUtes  Act,  19  &  20  Vie.,  c  120:  G. 
O.  of  May  22,  1867 :  Gam.  Ch.  Or.  336.] 


n.  63.  Landed  Security.  (2  &  3  Vic,  c.  27.) 

[See  Estate,  Vm,  2 ;  Chasobs  ok  Land, 
ante,  p.  292.] 

1.  G.,  seixed  of  lands,  borrowed  rarious 
sums  of  money  from  S.  On  the  occasion  of 
each  loan,  G.  gave  S.  possession  of  a  piece  of 
the  land ;  and  a  memorandum  was  executed, 
that  S.  should  hold  the  land  rent-free  until 
the  loan  was  repaid.  Two  of  the  memoranda 
provided  that  G.  should  not  pay  interest  for 
the  loan  while  S.  retained  the  land.  Held, 
that  the  transaction  amounted  to  a  security 
upon  land  within  the  2  &  3  Vic,  c.  27 ;  and 
that  the  annual  value  of  the  land  beyond  legal 
interest  should  go  to  reduce  the  principaL — 
Gore  V.  Spotten,  7  L  C.  R.  508.  (C.) 


II.  54.  Landlord  and  Tenant. 
[See  aiao  Landlord  &  Tenant,  ante,  p.  489.] 

2.  A  purchaser,  who  has  agreed  to  take  an 
assignment  of  premises  held  under  a  lease  for 
years,  cannot  object  to  the  title  upon  the 
grounds  of  the  discovery,  that  such  lease  is 
an  under-lease ;  because  the  sub-lessee  is  now 
placed  by  the  28  &  24  Vic,  c.  154,  s.  21,  in 
privity  with  the  head  landlord. — Balfour  v. 
MacneiU,  7  I.  Jur.  N.  S.  8.  (C.) 

3.  The  20  &  21  Vic,  c.  60,  s.  268,  does  not, 
before  election  by  the  assignees,  vest  in  them 
the  bankrupt's  lease  so  as  to  make  them, 
though  in  possession,  liable  to  its  covenants 
and  conditions.  Sec.  271,  regulating  the  bank- 
rupt's liability,  recognises  the  assignees'  obli- 
gation, and  protects  the  landlord. 

The  23  &  24  Vic,  c.  154,  ss.  14,  15,  does  not 
apply.— i2«  Ems,  10  I.  Jur.  N.  S.  19.  (B.) 


n.  55.  Landi  Clauses  Consolidation  Act  (8  &  9 

Vic,  c.  18.) 

[See  Railways,  ante,  p.  1164.] 

4.  When  in  a  petition  matter  under  the 
Lands  Clauses  Consolidation  Act,  a  party 
seeks  the  costs  given  by  its  82nd  sec,  the 
order  made  should  specify  those  costs ;  it  is 
not  sufficient  that  it  states  generallv  that  the 
party  13  entitled  to  the  costs  properly  payable 
under  that  Act. — Macrory  v.  The  Belfast  Com- 
missioners of  Customs,  4  I.  Jur.  N.  S.  41.  (R.) 


n.  57.  Lindtatwns  (3  &  4  IT.  4,  c  27.) 
[See  Limitation  or  Actions,  ante,  p.  578.] 

5.  A  judgment  is  not  a  sum  of  monej 
charged  upon  or  payable  out  of  land  within 
the  3  &  4  W.  4,  c.  27,  s.  42.  Therefore  an  ap- 
plication to  discharge  an  order  for  a  receiver 
under  the  5  &  6  W.  4,  c.  65,  on  payment  of 
the  principal  due  on  the  judCTient,  with  six 
years'  interest,  was  refuseA — Kealy  v.  Bodkiny 
8.  &SC.211.  (R.) 

6.  The  3  &  4  IF.  4,  c.  27,  is  not  retrospec- 
tive.—Peyton  V.  APDermott,  1  Dr.  &  WaL  198. 

(C.) 

7.  Quorre— Does  the  3  &  4  IT.  4,  c.  27,  applj 
to  defendants? — Murphy  v.  Sterne,  1  Dr.  & 
Wal.  236.  CC.) 

8.  The  9  G.  4,  c.  35,  s.  2,  applies  as  well  to 
purchases  made  before,  as  to  those  made  after 
it  became  law. — Knox  v.  Kel^,  1  Dr.  &  Wal. 
542.  (C.) 

9.  The  3  &  4  IT.  4,  c.  27,  s.  42,  applies  to 
portions  charged  on  lands  under  a  power  in  a 
settlement,  and  six  years'  interest  thereon  is 
recoverable. — Bume  v.  Robinson,  1  Dr.  &  WaL 
688.  (C.) 

10.  In  1790,  N.  entered  into  possession  of 
lands  as  assignee  of  an  incumbrancer,  and 
purchaser  from  A.,  B.,  C,  and  D.,  each  of 
whom  was  tenant  for  life  of  one-fourth.  ^  A. 
died  in  1819,  and  B.  in  1836.  The  next  re- 
maindermen of  their  shares,  who  were  tenants 
in  tail,  filed  against  the  devisees  of  N.  a  bill 
to  redeem  the  premises.  Held,  that  ptfs. 
were  within  the  very  terms  of,  and  bound  by 
the  3  &  4  IT.  4,  c.  27,  s.  28.  That  its  pro- 
visions are  entirely  independent  of  those  of 
sec.  15,  which  relate  to  the  title  to  the  lands 
so  affected  by  the  provisions  of  the  preceding 
sections,  whereas  sec.  28  relates  exclusively  to 
mortgagees. — Browne  v.  Bishop  of  Cork,  1  Dr. 
&  Wal.  700.  (C.) 

11.  Upon  the  true  construction  of  the  3  &  4 
W.  4,  c.  27,  s.  42,  more  than  six  years'  in- 
terest cannot  be  charged  upon  land  in  re- 
spect of  a  sum  of  money  secured  by  judgment. 
&KeUy\.  Bodkin,  2  I.  E. R.  361.    (E.E.) 

12.  The  3  &  4  IF.  4,  c.  27,  s.  42,  applies  as  well 
to  judgments  upon  which  interest  is  recoverable 
by  virtue  of  the  3  &  4  Vic,  c.  105,  s.  26,  as  to 
any  other. — Henry  v.  Smith,  4  I.  £.  R.  502, 
510 ;  2  Dr.  &  War.  381 ;  1  Con.  &  L.  506.  (C.) 

13.  An  annuity  charged  on  land  by  wlUj 
comes  within  the  meaning  of  the  word  **  rent 
in  the  3  &  4  W.  4,  c.  27,  s.  42.    No  more  than 
six  years'  arrears  are  recoverable.    When  on 
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the  face  of  the  hlU  the  time  which  operates  as 
a  BtatuUble  bar  appears  to  have  elapsed,  the 
SUtnte  of  Limitations  maj  be  relied  on  by 
demurrer.— Fer^twon  t.  Livingston,  9  I.  E.  B. 
202.    (R.^ 

1.  A  decree  on  sequestration  Is  only  a  con- 
ditional decree,  and  will  not  prerent  the  ope- 
ration of  the  Statute  of  Limitations,  or  of  the 
8l8t  G.  O.— Young  t.  Wilton,  10  L  E.  R.  266. 
(C.) 

2.  A.,  entitled  to  a  jointure  of  £480  a  year, 
charged  on  lands  producing  only  £240  a  ycM", 
went  Into  possession  of  the  lands  In  1800.  In 
1816,  the  rental  was  increased,  so  as  to  leave 
a  large  surplus  after  paying  the  jointure.  She 
continued  In  possession.  Held,  that  the  Sta- 
tute of  Limitations  did  not  apply,  and  that 
she  was  entitled  to  all  the  arrears  accumula- 
ting since  ISOO.'-BcUtersby  v.  Roch/or%  10  I. 
E.R.489.    (C.) 

8.  A  payment  of  principal  and  Interest  of  a 
sum  of  money  charged  upon  lands  by  a  person 
expressly  or  Impliedly  authorised  to  make  It, 
Is  equivalent  to  a  payment  by  the  party  liable, 
so  as  to  prevent  the  operation  of  the  Statute 
of  Limitations  (3  &  4  IF.  4,  c.  27,  s.  40) ;  but 
a  payment  by  a  stranger  will  not. 

Parties  seized  of  the  lands  of  A.  and  B., 
subject  to  a  term  to  pay  off  Incumbrances, 
conveyed  A.  to  a  purchaser,  and  B.  to  trus- 
tees to  indemnify  and  protect  A.  from  all 
charges  aud  Incumbrances.    By  a  subsequent 
deed,  W.,  owner  of  B.,  subject  to  the  trust  to 
indemnify,  covenanted  to  pay  the  Interest  of 
one  of  the  charges.     Held,  that  It  being  W.'s 
duty  to  pay  the  charges,  payments  of  Interest 
by  him  were  payments  by  an  agent,  to  save 
the  bar  of  the  statute  as  against  the  pur- 
chaser of  A.    But  Semble,  the  payment  of  in- 
terest by  the  owner  of  the  indemnity  lands, 
after  the  expiration  of  twenty  years,  would  not 
revive  the  right  to  proceed  against  the  pur- 
chased lands. — Homan  v.  Andb^ws,  1  L  C.  B. 
106.  (R.) 

4.  The  3  &  4  TF,  4,  c.  27,  s.  2,  applies  only  to 
adverse  claimants  of  a  rent,  and  cannot  be 
set  up  by  an  occupier  of  land  against  an  owner 
of  tithe  rentcharge  as  a  defence  to  a  suit  by 
the  latter  for  such  tithe  rentcharge. — Incorpo- 
rated Society  V,  Sheil,  10  L  E.  R.  411,  confirmed. 
NettervilU  v.  Power,  6  L  Jur.  N.  S.  123.  (R.) 


6.  The  8  &  4  IT.  4,  c.  27,  s.  24,  bars  equi- 
table rights  only  so  far  as  they  would  have 
been  barred  If  they  had  been  legal  rights. — 
[Lord  Cranworth.  I— -4rcA6oW  v.  Sculfy,  7  I. 
Jur.  N.  S.  1.  (H.  L.) ;  9  H.  Lds.  Cas.  860. 

6.  An  agent's  written  acknowledgment, 
made  after  the  passing  of  the  Mercantile  Law 
Amendment  Act,  19  &  20  Vic,  c.  97,  suflSces 
to  save  from  the  bar  of  the  Statute  of  Limi- 
tations a  debt  contracted  before  that  Act 
passed. — Lekmd  v.  Murphy,  16  I.  C.  R.  500. 
CR.) 


n.  58.  Lunatic's  EstaU, 
[Sec  Lunacy  Ain>  Idiotct,  ante,  p.  608.] 


n.  59.  Marriage  AcU:  Marriage  of  In/anU, 

(58  (7.  3,  c.  81 ;  3  &  4  W.  4,  c.  102;  5  &  6 
Ftc.,c.28,s.l;7&8  Fie.,  c. 81 ;  9 &  10  Ftc.,c. 
72;  10  &  11  Vic,  c.  58 ;  12  &  13  Vic,  c.  99 ; 
21  &  22  Vic,  c.  3  ;  23  &  24  Ftc,  c.  18  ;  26  & 
27  Vic,  c.  90.) 

ISee  also  Mabriaoe,  ante,  p.  614.] 

7.  Purchase  for  value  without  notice  Is  not 
a  defence  to  a  suit  Instituted  to  enforce  a 
mere  legal  right,  such  as  dower.  A  purchaser. 
In  1840,  obtained  possession  of  the  aeed  creat- 
ing an  attendant  term,  but  did  not  procure 
an  assignment  of  the  term.  Held,  that  he 
could  not  rely  on  this  term  as  a  bar  to  a 
claim  for  dower. 

The  Act  for  the  Confirmation  of  Marriages 
in  Ireland  (5  &  6  Vic,  c.  118)  confirms  mar- 
riages theretofore  solemnized  by  persons  who 
had  been  Protestant  Dissenting  Ministers, 
even  though  at  the  time  of  the  marriage  they 
had  been  degraded  or  suspended. 

A  purchase  made  for  a  minor  ward  of  the 
Court,  under  a  power  given  by  an  Act  of  Par- 
liament, Is  an  act  done  under  the  authority 
of  the  Court  within  the  meaning  of  the  8rd 
sec.  of  the  same  Act.  A  statement  of  an  ad- 
mission In  the  petitioner's  affidavit  In  reply 
Is  not  a  compliance  with  the  rules  of  equity 
pleading  requiring  admissions  to  be  put  in 
issue. — Corry  v.  Gremome,  12  I.  C.  B.  136; 
7L  Jur.N.S.  21.    (C.) 


n.  60.  Masters  in  Chancery;  their 
Jurisdiction,  ffc 

[See  Practice,  LYI— Master,  Reference 
TO  Report  of,  kc,  ante,  p.  1004.] 


n.  61.  Mercantile  Law  Amendment  Act  (19  lb 

20  Vic,  c.  97.) 

[See  also  Debtor  and  Creditor,  ante,  p.  167- 
Bankruptcy,  ante,  p.  73.] 

8.  An  agent's  written  acknowledgment, 
made  since  the  passing  of  the  19  &  20  Ftc,  c. 
97,  saves  from  the  bar  of  the  Statute  of  Limi- 
tations a  debt  contracted  before  that  Act 
passed. — Lekmd  v.  Murphy^  16  I.  C.  B.  500. 
(R.) 


n.  62.  Mortgages  and  Judgments* 
[See  also  Mortgage,  ante,  p.  621.] 

9.  An  order,  dismissing  a  bUl  with  costs 
for  want  of  prosecution,  Is  an  order  within 
the  3  &  4  Fie,  c.  106,  s.  27,— Madden  r.  Davis, 
Fl.  &  K.  475.  (R) 

10.  The  exception  contained  in  the  latter 
part  of  the  22nd  sec.  of  3  &  4  Vic,  c.  105, 
applies  as  well  to  cases  In  which  the  judgment 
creditor  proceeds  by  petition,  as  in  which  he 
files  a  hiU,—M'Dermott  v.  Moylan,  Long,  lb  T. 
555.  (E.E.) 
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1.  A.,  indebted  to  B.,  by  deed  of  1819, 
granted  lands  to  C.  aa  trustee  for  B.  to  dis- 
charge the  debt,  &c.,  with  specified  powers ; 
and,  after  discharging  the  other  trusts,  then 
to  reconvey  to  A.  After  B.'s  death,  C.  being 
his  executor,  a  bill  was  filed  to  carry  into 
execution  the  trusts  of  his  will,  and  to  sell  his 
estate  to  pay  debts.  The  produce  of  the  sale 
proving  insufficient  to  pay  all  B.'s  reported 
creditors,  C,  as  trustee  and  executor  of  B., 
assigned  to  ptf.  by  deed,  in  1834,  the  benefit 
of  the  deed  of  1819,  as  part  of  B.'s  assets, 
on  trust  to  apply  the  produce  of  the  sale 
thereof  in  further  paying  B.'s  creditors.  In 
pursuance  of  the  last  deed,  a  bill  was  filed 
against  A.,  and  a  decretal  order  referred  it  to 
the  Master  to  take  the  accounts.  The  Master 
reported  that  D.,  assignee  of  a  judgment 
obtained  in  1811  against  A.,  filed  a  charge 
on  foot  thereof ;  but  that  the  judgment  was 
void  against  ptf.,  a  purchaser  for  value  under 
the  two  deeds,  since  the  judgment  had  not 
been  revived  or  re-docketed  pursuant  to  the 
9  G.  4,  c.  35.  Upon  exceptions — Held,  that 
the  Master  was  right  in  postponing  the  judg- 
ment, and  that  the  report  should  accordingly 
be  confirmed.  That  the  latter  deed  was  one 
for  value  within  the  9  G.  4,  c.  35.  That  its 
2nd  sec.  applies  as  well  to  purchases  made 
before,  as  to  those  made  after  that  Act  pas- 
sed.—A'wox  V.  Kelly,  1  Dr.  &  Wal.  542  ;  1  I.  E. 
R.  87,  n.  (C.)— [S.  P.  '.—Blake  v.  UArcy,  1  Dr. 
&  Wal.  559,  n. ;  1  I.  E.  R.  84.] 

2.  The  3  &  4  Fir.,  c.  105,  s.  33,  does  not 
repeal  the  3  &  4  W,  4,  c.  27,  s.  42.  Those 
two  sections  are  to  be  construed  together. — 
Hughes  v.  Kelly,  6  I.  E.  R.  286  ;  3  Dr.  &  War. 

482.    (C.) 

3.  The  dominion  of  a  tenant  in  tail  in  pos- 
session over  the  estates  of  remaindermen  and 
reversioners  enabling  him  of  his  own  will, 
and  by  his  own  act,  without  anybody's  assent, 
to  extinguish  those  estates,  and  acquire  the 
fee-simple  for  his  own  benefit,  is  not  "  a  dis- 
posing power  "  within  the  3  &  4  Vic,,  c.  105. 
Its  22nd  sec,  making  a  judgment  binding, 
not  only  as  against  the  debtor,  but  "also 
against  the  issue  of  his  body,  and  all  other 
persons  whom  he  might,  without  the  assent  of 
any  other  person,  cut  ofiF  and  debar  from 
any  remainder,  reversion,  or  other  interest," 
creates  an  equitable  charge  only,  which  can- 
not be  enforced  save  by  a  suit  in  equity. — 
Fletcher  v.  Steele,  6  I.  E.  R.  376.    (R.) 

4.  A  jadg^ent  was  entered  on  a  bond  exe- 
cuted by  two  sureties  for  a  land  agent.  Hetd, 
that  interest  on  the  balance  due  by  him  could 
not  be  claimed  under  the  3  &  4  Ftc,  c.  105,  s. 
26.~Xorrf  TempkUm  y.  Murdoch^  7  I.  E.  R.  470. 
(C.) 

5.  As  a  general  rule,  there  can  be  no  re- 
vivor for  untaxed  costs,  whether  the  abate- 
ment is  occasioned  by  the  death  of  the  party 
who  is  to  nay  the  costs,  or  by  the  death  of 
the  party  wno  is  to  receive  them. 

That  rule  is  not  affected  by  the  8^4  Vic, 
c.  105,  8.  27. 


Cases  of  Morgan  v.  Scudamore,  3  Ves.  jun, 
313  ;  3  Ves.  195  ;  and  Barry  v.  StaweU,  8  I.  E. 
R.  18,  146,  considered  and  commented  on. — 
Bowyer  v.  Beamish,  8  I.  E.  R.  63.     (C.) 

6.  The  rule  to  change  an  attorney  on  pay- 
ment of  costs  is  not  an  order  under  the  3  &  4 
Vic,  c.  105,  s.  29. — Emmett  v.  Mamane,  8  I.  E. 
R.  522.     (E.E.) 

7.  The  7  &  8  Vic,  c.  93,  s.  10,  which  requires 
that  a  lis  pendens  shall  be  registered,  to  affect 
a  purchaser,  does  not  apply  to  a  purchase 
made  before  that  Act  passed. — Jennings  v. 
Bond,  8  I.  E.  R.  756 ;  2  Jon.  &  L.  720.    (C.) 

8.  Semble—Th^  3  &  4  Vic,  c.  105,  s.  63,  does 
not  apply  to  Courts  of  Equity. — Roche  v.  R,, 
8  I.  E.  R.  638.    (R.) 

9.  The  Docketing  Acts,  7  W,  8,  c.  13,  and 
3  G.  2,  c.  T,  apply  only  between  purchasers 
and  judgment  creditors,  and  give  no  priority 
to  judgments  inter  se.—  Abbott  v.  Stratton,  9 1. 
E.  R.  233 ;  3  Jon.  &  L.  603.    (C.) 

10.  Semble — A  detaining  creditor  of  an  in- 
solvent cannot  file  a  bill  for  a  sale  on  foot 
of  his  judgment,  under  the  3  &  4  Vic,  c.  105. — 
Maguire  v.  O'Reilly,  9 1.  E.  R.  335  ;  3  Jon.  &  L. 
224.     (C.) 

11.  In  a  petition  matter  under  the  Mortgage 
Act,  the  Court  will  not  decide  equities  between 
owners  of  different  parts  of  the  mortgaged 
premises. — Lane  v.  Lynch,  9  L  E.  R.  601.  (C.) 

12.  The  pendency  of  a  suit,  when  the  9  G, 
4,  c.  35,  passed,  does  not  dispense  with  the 
necessity  of  redocketing  or  reviving  adjudg- 
ment under  its  3rd  sec. — Joyce  v.  •/!,  10  I.  E. 
R.  128.    (C.) 

13.  The  assignee  of  an  insolvent  is  not  a 
purchaser  within  the  meaning  of  the  Acts  for 
Redocketing  or  Registering  Judgments.  — 
Baylee  v.  Browne,  10  1.  E.  R,  180.     (R.) 

14.  The  2nd  sec,  as  well  as  the  1st,  of  the 
Redocketing  Act,  9  G.  4,  c.  35,  only  avoids 
judgments  in  favour  of  purchasers  becoming 
such  after  twenty  years  from  their  entry.  A 
judgment  of  M.  T.  1818  was  not  rendered  void 
under  the  2nd  sec.  in  favour  of  a  purchaser 
under  a  conveyance  of  1831,  though  not  re- 
vived or  redocketed  either  within  twenty 
years  of  its  entry  or  five  years  of  the  passing 
of  the  Act  (June  1828). 

Hickson  v.  Collis,  6  I.  E.  R.,  reversed  on 
re-hearing. — Hickson  v.  CoUis,  10 1.  E.  R.  447. 
(C.) 

15.  Since  the  3  &  4  Vic,  c.  105,  judgments  of 
the  same  Term,  entered  after  its  passing,  have 
priority  inter  se  as  charges  on  lands,  accord- 
ing to  the  true  dates  of  their  entries. 

Qucere — As  to  the  priority  inter  se  of  such 
judgments  entered  before  the  passing  of  that 
Act? 

A.  devised  to  his  sons,  to  be  disposed  of  as 
after  mentioned,  all  his  estate  in  W.,  and  to 
the  survivor,  &c.,  of  his  sons,  with  all  his  estate 
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in  P.,  subject  to  his  proportion  of  the  head- 
rent  ;  and  also  subject  to  and  in  trust  to  pay 
out  of  the  rents  thereof  an  annuity  to  his 
daughter,  and  the  remainder  of  the  rents  until 
she  should  be  paid  £500.  Then  followed  a 
bequest  of  an  annuity  of  £40  charged  on  parts 
of  W.  There  was  a  residuary  devise  to  the 
three  sons.  Held,  that  the  bequest  to  his 
daughter  was  charged  only  on  P.,  and  not  on 
W,— Borough  v.  WtlUamon,  11  I.  E.  R.  1.  (C.) 

I.  A.  obtained  a  judgment  in  T.  Term  1845. 
B.  obtained  a  judgment  in  T.  Term  1846.  A. 
sued  out  an  elMtt,  the  inquisition  on  which  was 
returned  and  filed  on  the  20th  July  1846,  and 
went  into  possession  of  the  lands  extended. 
B.*s  judgment  was  registered  in  Sept.  1846; 
A.*s  in  Feb.  1847.  Ileldy  that  A.'8  judgment 
had  priority. 

SembU — The  re^tration  of  a  judgment 
under  the  7  &  8  Fw.,  c.  90,  gives  no  priority 
as  between  judoment  creditors,  except  for  the 
protection  of  neirs  and  personal  represen- 
tatives in  the  administration  of  assets.  — 
O'Brien  v.  Scott,  11  I.  E.  R.  63.  (R.)— [/6id; 
459.    (C.)] 

2   Orders  in  lunacy  giving  the  receiver 

'liberty  to  pay  money  are   not    within  the 

meaning  of  the  3  &  4  Ftc,  c.  105,  s.  27,  so  as 

to  bear  interest.  —  Hoops  v.  Lord  Kingston^  11 

I.E.  R.469.    (C.) 

3.  The  saving  in  the  3  &  4  Ftc,  c.  105,  s.  22, 
of  the  rights  of  incumbrancers  before  the  Ist 
of  Nov.  1840,  is  solely  for  their  protection. 
Therefore  in  a  suit  by  a  judgment  creditor  for 
a  sale  of  the  conuzor's  lands  in  his  lifetime, 
he  cannot  rely  on  the  existence  of  such  in- 
cumbrances if  their  owners  do  not  object  to 
the  sale. 

Semble — ^This  Court  will  sell  an  estate  sub- 

i'ect  to  Incumbrances. — Kieran  v.  Corr,  11  I. 
S.  R.  614.    (C.) 

4.  In  future  it  will  not  be  necessary  to  pre- 
sent a  petition  in  order  to  show  cause  against 
an  order  for  a  receiver  under  the  Mortgage 
Act;  and  all  applications  under  that  Act, 
after  an  order  made  on  the  first  petition, 
may  be  by  motion. — Hart  v.  Carleton,  1 1.  C.  R. 
231 ;  3  I.  Jur.  131.    (R.) 

5.  A  plea  of  confession  is  not  included 
within  the  meaning  of  the  terms  "  warrant 
of  attorney"  or  '^cognovit"  in  the  12  &  13  Ftc, 
c.  95,  8.  2.^ Gibbon  v.  Magan,  2 1.  Jur.  60.  (R.) 

6.  The  writ  of  Jieri facias  sued  out  under  a 
decree  or  order  of  the  Court  by  virtue  of  the 
3  &  4  Ftc,  c.  105,  8.  27,  must  correspond  with 
the  decree  or  order.  Therefore  where  a  se- 
parate Ji.  fa,  against  one  issued  on  a  joint 
order  for  payment  of  costs  against  several,  the 
Court  set  aside  the  writ  as  irregular,  but  with- 
out costs,  and  paid  back  the  money  levied,  on 
the  party  undertaking  not  to  bring  an  action 
in  respect  of  the  seizure  and  sale  by  the  sheriff. 
— Moneypermy  v.  De  Massy,  1 1.  C.  K.  697.    (R.) 


7.  The  11  &  12  Fic,  c.  48,  s.  72,  enacting 
that  the  release  of  any  portion  of  lands  In 
Ireland,  from  any  judgment  affecting  it,  shall 
not  nullify  or  affect  the  force  of  such  judg- 
ment as  regards  the  residue  of  such  lands,  or 
any  other  property  not  specially  released,  does 
not  apply  to  releases  executed  before  that 
Act  passed. — Handcock  v.  H.,  1  I.  C.  R.  444. 
(C.) 

8.  The  12  &  13  Vic,  c.  95,  s.  2,  applies  to 
all  judgments,  whether  recovered  in  an  ad- 
verse action  or  entered  upon  a  warrant  of 
attorney.  The  Court  therefore  refused  to 
appoint  a  receiver,  on  petition,  in  a  judgment 
in  case  recovered  in  1850  for  £120  exclusive 
of  costs. — M'DonneU  v.  Malone,  2  I.  C.  R.  103 ; 
4  I.  Jur.  124.    (R.) 

9.  In  order  to  constitute  a  fraudulent  pre- 
ference, it  is  not  sufficient  that  a  payment  or 
security  was  voluntary,  and  made  at  a  time 
when  the  trader  was  in  insolvent  circum- 
stances. It  is  necessary  to  show  that  it  was 
made  in  contemplation  of  bankruptcy. 

A  judgment  obtained  against  a  bankrupt, 
and  registered  as  a  mortgage  under  the  6th 
and  7th  sections  of  the  13  &  14  Vic,  c.  29, 
before  the  issuing  of  the  commission,  is  a 
charge  on  the  bankrupt's  lands,  in  priority 
to  his  simple  contract  debts. 

The  13  &  14  Ftc,  c.  29,  repeals  the  6  IF.  4 
c.  14,  s.  126,  the  leading  Irish  Bankrupt  Act 

QiMETf — ^Whether  an  affidavit  made  by  one 
only  of  several  conuzees  is  a  sufficient  com- 
pliance with  the  terms  of  the  6th  sec.  ? — In  re 
Ryan,  3  I.  C.  R.  33.    (B.) 

10.  QuflBre— Whether  judgments  entered, 
within  twenty  years  before  the  passing  of  the 
Redocketing  Act,  9  G,  4,  c.  85,  and  not  re- 
docketed  within  twenty  years  from  their 
entry,  or  within  five  years  from  the  passing 
of  the  Act,  are  void  as  against  a  purchaser 
(a.  mortgagee  of  1825),  who  became  such  be- 
fore the  passing  of  the  Act  ? 

Held,  that  such  judgments  were  void  as 
against  a  sub-mortgage  (made  in  1841)  of  the 
mortgage  of  1825.—-  tvaicott  v.  Condon,  3  I.  C. 
R.  1 ;  6  I.  Jur.  49.    (C.) 

11.  Neither  the  suing  out  of  an  eUoit  nor 
the  appointment  of  a  receiver  on  a  judgment 
not  redocketed  or  revived,  as  required  by  the 
9  G,  4,  c.  35,  will  render  it  valid  against  a  sub- 
sequent purchaser  for  value. — In  re  Judge,  3 1. 
C.R.152.    (P.C.) 

12.  Under  the  3  &  4  Ftc,  c.  105,  s.  22,  a 
judgment  is  a  good  charge  upon  an  ecclesias- 
tical benefice  in  Ireland  the  13  Eliz,,  c.  20, 
not  extending  to  Ireland,  where  there  is  no 
corresponding  enactment. —  Winter  v.  Homan, 
1  I.  Jur.  N.  S.  399.    (C.) 

13.  A  judgment  was  obtained  for  poor-rates 
in  1848  against  the  owner  of  the  land.  In  1860 
he  took  the  benefit  of  the  Insolvent  Act.  In 
1856  the  judgment  was  registered.  Held,  that 
the  judgment  did  not,  by  reason  of  the  regis- 
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tration,  take  priority  as  a  charge  over  a  roort- 
gajije  of  1832,  under  the  12  &  13  Vic,  c.  104, 
8.  18.— /n  re  Mailty,  6  I.  C.  R,  342.    (P.C.) 

1.  The  proviso  at  the  end  of  the  17  &  18 
Tic,  c.  113,  that  it  Hhall  not  affect  the  riphti 
of  any  person  claiming  under  any  deed  or 
document  made  before  the  1st  of  Jan.  1855, 
does  not  j>a\e  a  ri;:ht  to  the  heir  to  be  exone- 
rated from  the  mortpijje  debt  out  of  the  per- 
sonal e>tate  bequeatiied  to  a  legatee  by  a  will 
made  before  that  date. 

In  1^34,  A.  deviled  to  B.  all  his  right,  title, 
and  interest  to  real  estate  ;  and  also  devised 
and  bequeathed  to  B.  all  his  personal  pro- 
perty, together  with  all  other  real,  freehold, 
and  chattel  property  of  ever)-  nature  and  kind 
whatsoever,  of  which  he  might  be  seized  or 
possessed  at  his  death,  and  appointed  C.  his 
executor.  After  making  his  will,  A.  granted 
mortgages,  to  secure  which  he  executed  a 
disentailing  deed,  which  was  held  to  be  a 
revocation  of  the  will,  as  to  the  real  estate.  A. 
died  in  1856. 

Qu(prf — Whether  the  bequest  of  the  per- 
sonal estate  was  specific,  so  as  to  exonerate 
it  from  the  mortgage  debts? 

Held,  that  the  17  &  18  Fic,  c.  113,  applied, 
and  that  the  heir  was  not  entitled,  as  against 
the  legatee  of  the  personal  estate,  to  be  exo- 
nerated from  the  mortgage. — Power  v.  P.,  8  I. 
C.  R.  340.    (R.) 

2.  In  1851,  B.  obtained  a  judgment  against 
A.  In  1855,  a  decree  on  consent  was  made 
in  an  administration  suit,  declaring  A.  a  trus- 
tee for  himself  and  his  brothers  and  sisters, 
as  to  lands  in  which  he  had  the  legal  estate. 
In  1856,  the  judgment  creditor  registered  his 
judgment  as  a  mortgage,  under  the  13  &  14 
Vic.,  c.  29,  against  the  lands.  Held,  that  the 
registration  of  the  judgment  affected  tliat 
portion  only  of  the  lands  in  which  A.  was 
beneficially  interested. 

The  registration  of  a  judgment  as  a  mort- 
gage under  the  13  &  14  Vic.,  c.  29,  operates 
in  equity  to  pass  the  beneficial  interest  of  the 
debtor  only.  If  the  debtor  has  a  legal  estate, 
it  is  transferred  to  the  creditor,  subject  to  the 
same  equities  as  it  was  liable  to  before  the 
registration — M^Auley  v.  Clarendon,  8  I.  C.  R. 
668  ;  Dm.  Rep.  temp.  Napier,  433.  (C.A.) 

3.  A.  having  two  estates  mortgaged  with 
judgments  collateral  to  the  mortgage,  by 
will,  made  after  1854,  devised  them  in  strict 
settlement  to  two  of  his  sons ;  bequeathed 
several  pecuniary  and  specific  legacies,  and 
directed  that  his  debts  and  legacies  should 
be  paid  out  of  the  residue  of  his  personal 
estate  and  property  which  he  bequeathed  to 
his  sons.  Held,  that  the  mortgage  debts 
should  be  paid  out  of  the  personal  estate 
in  preference  to  the  pecuniary  legacies. — 
Smith  V.  5..  10  I.  C.  R.  89 ;  6  I.  Jur.  N.  8.  88. 
(R.)— [Affd.:  10  I.  C.  R.  461 ;  6  I.  Jur.  N.  S. 
201.    CCA.)] 

4.  A  creditor,  haying  obtained  a  judgment 
agiUnst  the  official  manager  of  a  banking  com- 
pany, registered  an  affidavit  of  the  judgment 


I  against  the  real  estate  of  a  former  shareholder 
in  the  company,  without  having  issued  a  tci. 
fa.  against  him.   Held,  that  a  Court  of  Equity 

I  ought  to  give  relief  against  that  registration, 
as  being  a  cloud  on  the  shareholder's  title  to 
his  lands.— //on*  v.  O'fhhertie,  9  LC.  R.  119  ; 

j  Dr.  Rep.  temp.  Napier,  505.  (C.) 

5.  In  an  affidavit  filed  under  the  13  &  14 
'  Vic.  c.  29,  8.  G,  for  the  purpose  of  converting 

a  judgment  into  a  mortgage,  a  description  of 

the  deft.'s  last  known  place  of  abode,  as  "  late 
'  of  the  town  of  Galway,  but  now  of  the  county 

of  Dublin,"  was   held  insufficient,  as  being 

too  vague. 
The   same  affidavit  stated  the  amonnt  of 

the  judgment  to  be  £894,  and  £3.  2s.  8d. 
I  for  co.>ts ;  whereas  the  sum  mentioned  for 
'  costs  on  the  record  was  £2.  2s.  8d.;  the  fee 

of  £1  for  regi^^tration  having  been  added  to 

the  costs  in  the  affidavit.  Held,  to  be  such 
1  a  variance  as  invalidated  the  affidavit. — In  re 

Fitzgerahra  Estate,  11  I.  C.  R.  278 ;  5  L  Jur. 

N.  S.  204.    (C.A.) 

6.  If  an  affidavit  filed  for  the  purpose  of 
registering  a  judgment  as  a  mortgage,  under 
the  13  &  14  \  ic,  c.  29,  substantiaUy  complies 
with  the  requirements  of  its  6th  section,  it  is 
sufficient.  When  such  an  affidavit  was  enti- 
tled in  the  same  words  as  the  record  of  the 
judgment,  and  stated  (^inter  alia)  that  **  J.  T., 
the  ptf.,  by  the  name  and  description  of  J. 
T.,  of  116  Graf  ton-street,  in  the  city  of  Dub- 
lin, solicitor,  did,  on  the  15th  of  July  1858, 
obtain  a  judgment  in  the  Court  of  Exche- 
quer against  the  deft,  in  this  cause,  by  the 
name  and  description  of  £.  S.  P.,  of,  &c., 
that  the  usual  or  last-known  place  of  abode 
of  the  said  E.  S.  P.,  the  deft,  in  this  cause, 
the  person  whose  estate  is  intended  to  be 
affected  by  the  registration  of  this  affidavit, 
is  at,  &c.;  that,  to  the  best  of  deponent's 
knowledge  and  belief,  the  said  £.  S.  P.,  the 
deft,  in  this  cause,  is,  at  the  time  of  swearing 
this  affidavit,  seized  or  possessed  of,*'  &c.  &c. 
Held,  that  that  affidavit  contained  a  sufficient 
statement  of  the  title  of  the  cause.  That 
it  sufficiently  identified  the  deft,  in  the  judg- 
ment with  the  person  ^hose  estate  was  sought 
to  be  affected  by  the  registration  of  the  affi- 
davit.—/n  re  Power's  Estate,  11  L  C.  R.  288. 
(C.A.) 

7.  An  affidavit  registered  under  the  18  & 
14  Vic,  c.  29,  8.  6,  stated  that  the  sum  reco- 
vered by  the  judgment  was  X265,  with  £3.  2s. 
8d.  for  costs.  The  record  of  the  judgment 
stated  that  the  sum  recovered  was  £265, 
besides  £2.  28.  8d.  for  damages,  and  £1  for 
registnr.  HeM,  that  the  variance  did  not 
invalidate  the  affidavit. —  In  re  Edgewortk*s 
Estate,  11  L  C.  R.  293;  6  I.  Jur.  N.  8.  11. 
(C.A.) 

8.  In  an  affidavit  registered  under  the  IS  & 
14  Fic,  c.  29,  s.  6,  a  statement  **that  depo- 
nent was,  and  still  is  a  gentleman,*'  was  fM 
to  be  a  sufficient  description  of  the  ptf.,  when 
he  had  not  any  trade  or  profession. — In  ft 
Edgeworth's  Estate,  11 1.  C.  R.  294.    (C^A.) 
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1.  An  affidavit  filed  for  the  purpose  of 
registering  a  judgment,  as  a  mortgage,  under 
the  13  &  14  Ftc,  c.  29,  was  entitled  in  the 
margin  **  J.  M.  of  D.,  in  the  county  of  W., 
farmer,  ptf.,  T.  J.  F.  of  B.,  in  the  county  of 
W.,  Esq.,  deft.,"  and  stated  that  J.  M.  of,  &c., 
&c.,  had  recovered  a  iudgment  against  the 
deft,  in  this  cause,  hy  the  name  and  descrip- 
tion of  Thomas  Joseph  Fitzgerald  of  Ballina- 
park,  in  the  county  of  Waterford,  Esq.  Hdd^ 
a  sufficient  description  of  the  name,  and  usual 
or  last  known  place  of  abode  of  the  deft. 

Semble — ^That  a  supplemental  affidavit  un- 
der the  21  &  22  Vicy  c.  105,  may  be  filed 
after  the  death  of  the  conuzor.  —  In  re  FitZ' 
gerald^s  Estate,  11  I.  C.  R.  356-    (C.A.) 

2.  Statements  in  the  title  of  a  judgment 
mortgage  affidavit  may  be  incorporated,  by 
reference,  in  the  affidavit  itself.  A  descrip- 
tion of  the  residence  of  the  parties,  in  an 
affidavit  to  register  a  judgment  as  a  mortgage, 
will  be  sufficient,  if  it  be  their  ordinary  trade 
residence.  The  description  must  be  sub- 
stantially contained  within  the  affidavit  itself. 
Such  affidavits  need  not  be  construed  with 
strict  grammatical  accuracy.  IM'DoweU  v. 
Wheatly  commented  on  and  distinguished/] — 
In  re  Smith  ff  Ross,  11  I.  C.  R.  894;  6  I.  Jur. 
N.  S.  72.    (B.) 

3.  The  13  &  14  Vic,  c.  29,  s.  10,  is  to  be  read 
as  an  exception  to  the  concluding  portion  of 
is  Ist  sec. 

The  words  *' anything  in  this  Act  not- 
withstanding," in  the  13  &  14  Vic,  c.  29,  s.  10, 
are  equivalent  to  "  anything  to  the  contrary 
in  this  Act  notwithstanding,"  and  refer  to 
that  clause  of  the  Ist  sec.  of  the  Act,  which 
abolishes  execution  against  all  interests  in 
lands.— /n  re  GerrarcTs  Estate,  14  I.  C.  B.  466 ; 
9  I.  Jur.  N.  S.  21.    (C.A.) 

4.  Although  the  13  &  14  Vic,  c.  29,  uses  the 
word  "person,"  as  owner  of  property  to  be 
affected  by  a  judgment  mortgage,  yet,  all  the 
Judgment  Acts  being  in  pari  materia,  to  be 
read  as  one  code,  the  property  of  a  body  cor- 
porate is,  as  regards  a  judgment  mortgage,  to 
be  treated  as  the  property  of  an  individual. — 
In  re  Bagnaistown  Ry.  Co,,  10 1.  Jur.  N.  8.  166. 
(B.) 

5.  The  affidavit  to  register  a  judgment  under 
the  18  &  14  Vic,  c.  29,  described  the  deft., 
as  "  formerly  of  B.  in  the  county  of  W.,  but 
now  of  the  city  of  Dublin,  Esq.'"^  Held,  fol- 
lowing In  re  Fitzgerald s  Estate,  11  I.  C.  R. 
278,  that  the  judgment  was  not  duly  registered. 

/&in6&— The  statute's  object  was  to  identify 
the  parties  to  the  judgment;  and  therefore 
the  judgment  is  duly  registered,  if  it  describes 
them  in  a  manner  not  calculated  to  mislead. 

The  supplemental  affidavit  filed  under  the 
21  &  22  Vic,  c.  105,  can  only  supply  a  defect 
in  the  orifdnal  affidavit,  by  stating  positively 
that  whicn  had  been  stated  only  by  way  of 
recital;  but  cannot  supply  a  defect  in  the 
description  itself.— rAor/>e  v.  Browne,  16  I.  C. 


R.  365  ;  10  I.  Jur.  N.  S.  166.    (R.>-[Revd. : 
L.  R.,  2  H.  L.,  220.] 


n.  63.  National  Debt. 


n.  64.  Partition, 
(See  6  (7.  2,  c.  9 ;  21  &  22  Vic,  c.  72,  s.  81.) 
[5ec  Practice,  Landed  Estates  Court.] 

6.  A  reversioner  in  fee,  expectant  on  a 
lease  for  lives  renewable  for  ever,  is  a  pro- 
prietor within  the  5  G,  2,  c.  9,  and  must  be 
served  with  a  copy  of  the  petition  to  divide  a 
hog,— KeUg  v.  Skelton,  1  Jones,  655.    (E.E.) 

7.  A,  being  possessed  of  land,  presented  a 
petition  under  the  5  G,  2,  c.  9,  to  ascertain 
the  boundaries  of  an  adjoining  bog  to  which 
his  title  was  disputed  by  the  respondent.  The 
Court  would  not  dismiss  the  petition,  but  re- 
tained it  till  the  petitioner  established  his 
right  at  law.         • 

Semble— Though  no  jurisdiction  be  given  to 
the  Court  by  the  statute  under  which  the  pro- 
ceedings are  taken,  to  direct  an  issue,  or  an 
enquiry  as  to  the  facts,  yet  the  Court,  to 
satisfy  itself,  will  exercise  its  inherent  powers 
by  either  of  those  methods.-XoAi^e  v.  Gregory, 
41.  Jur.  97.    (C.) 

8.  When  lands,  forming  the  subject  of  a 
proposed  partition,  are  held  by  different  te- 
nures, or  under  several  leases,  each  estate 
must  be  separately  partitioned.  The  Court 
will  not  sanction  a  partition  which  gives  the 
freehold  lands  to  one  owner,  and  the  leaseholds 
to  another.  Each  owner  must  receive  a  por- 
tion of  each  estate. 

In  the  partition  of  leaseholds  the  Court  will 
not  allow  one  lease  to  be  given  to  one  owner, 
and  another  lease  to  the  other  owner.  Each 
lease  must  be  partitioned  separately.  The 
Court  will  not  allow  the  entire  rent  reserved 
by  a  lease  to  be  thrown  on  a  single  owner. 

These  rules  apply  equally  to  a  partition  by 
consent  without  a  sale  by  the  Court  under  sec. 
81  of  the  L.  E.  Court  Act,  as  to  partition 
tmder  sec.  80,  when  the  petition  prays  for  a 

Sartition  and  sale. — In  re  Fdafs  Estate,  7  I. 
ur.N.  S.402.    (L.E.C.) 


n.  66.  Partnership, 
ISee  Partners  &  Partnership,  ante,  p.  657.] 


n.  66a.  Pigot^s  Act, 

ISee  Judgment,  ante,  p.  444 ;  Statutes,  62 ; 
MoRTGAQs,  Judgment.] 


n.  66.  Poor-law  Relief  Commissioners: 
Guardicms,  ifc 

[Poor  Removal  Acts,  3  &  4  IT.  4,  c.  40 ;  7 
1^4  &  1  Vic,  c.  10;  3  &  4  Vic,  c.  27;  7  &  8 
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Vtc.j  c.  42,  altered  and  amended  by  8  &  9  Fir., 
c.  117  ;  10  &  11  Vic,  c.  33  ;  24  &  25  Vtc,  c.  76 ; 

25  &  26  ?7c.,  c.  113  ;  26  &  27  F/c,  c.  89  ;  26  &  27 
r/c,  c.  33,  8.  22. 

Poor  Relief,  49  G.  3,  c.  95 ;  47  G.  3,  s.  1,  c. 
44;  1  &  2  Vic,  c.  56 ;  2  &  3  Vic,  c.  1  ;  4  &  5 
Vic,  e.  1  ;  6  &  7  Vic,  c.  92 ;  10  &  11  Vic,  c.  ' 
31,  ss.  84,  90;  11  &  12  Vie.,  c.  25;  12  &  13  i 
Vic,  c.  4,  8.  104 ;  13  &  14  Vic,  c.  69  ;  15  &  16  ! 
Vic,  c.  37 ;  16  &  17  Vic,  c.  75 ;  19  &  20  Vic,  I 
c.  14 ;  23  &  24  Vic,  c.  148 ;  25  &  26  Vic,  c.  83 ; 

26  &  27  Tic,  c.  21. 

Abolishing  Vestries  Cess,  27  &  28  Vic,  c.  17. 

Union  Officers,  28  &  29  Vic,  c.  26,  s.  119. 

Fever  Patients,  58  G.  S,  c.  47;  9  &  10  Vic, 
c.  6  ;  10  &  11  Vic,  c.  22  ;  11  &  12  Vic,  c.  131.] 

1.  The  conversion  of  lands  into  a  cemetery 
is  waste.  Demise  of  lands  for  lives  and  vears, 
with  a  covenant  to  yield  them  up  in  repair 
at  the  expiration  of  the  lease.  The  lessees* 
assifrnee  aj^reed  with  Poor-law  Guardians,  with 
the  Poor-law  Cominis>ioners'  assent,  not  under 
seal,  to  let  a  portion  of  the  lands  to  the  Guar- 
dians as  a  cemetery.  The  land  was  so  used 
for  many  years.  The  reversion  was  sold  in 
the  L.  E.  Court,  and  conveyed  subject  to  the 
lease  to  the  petitioner,  who  before  the  con- 
veyance had  notice  of  the  cemetery's  existence. 
Held,  that  the  agreement  with  the  Guardians 
was  not  a  "  purchase  or  hiring"  by  the  Com- 
missioners within  the  10  Vic,  c.  31,  s.  20. 

Seinble — Such  a  "  purchase  or  hiring"  must 
be  by  deed  from  or  with  the  concurrence  of 
the  owner  of  the  fee. 

The  Court  granted  an  injunction  to  restrain 
future  burials,  but  refused  to  onler  the  resto- 
ration of  the  surface  to  its  condition  at  the 
date  of  the  demise. —  Oregon  v.  Cullen,  16  I.  C. 
R.  339.     (R.) 

n.  67.  Poor-rates. 
\See  Statutes,  Poor-law.] 


deemed  and  taken  to  be  the  period  next  be- 
fore some  suit  or  action  wherein  the  claim 
or  matter  to  which  such  period  may  relate 
shall  have  been  or  shall  be  brought  into  ques- 
tion, and  that  no  act  or  other  matter  shall 
be  deemed  to  be  an  interruption,  within  the 
meaning  of  this  Statute,  unless  the  same  shall 
have  been  or  shall  be  submitted  to  or  acqui- 
esced in  for  one  year  after  the  party  inter- 
rupted shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  author- 
ibing  the  same  to  be  made. 

4.  F.,  proprietor  of  a  house,  during  1856, 
1857,  1858,  obstructed  the  ancient  lights  of 
the  next  house  wherein  C,  during  those  years, 
carried  on  his  business,  and  was  seized  of  an 
estate  in  fee.  C.  did  not  reside  there,  and 
died  before  the  making  of  this  motion  for  an 
injunction  by  the  present  tenant  in  quasi  fee. 
No  written  notice  of  the  obstruction  had  been 
served  on  C.  Held,  that  the  Court  would 
presume  notice,  which  need  not  be  in  writ- 
ing to  bring  it  within  the  2  &  3  W.  4,  c.  71,  8. 
4  (21  &  22  Vic,  c.  42,  Ireland.)— Dockrell  v. 
Findlater,  HI.  Jur.  N.  S.  161.     (C.) 


II.  68.  Persona  under  Religious  Disabilities. 

ISee  also  Mortmain,  ante,  p.  1233.] 

2.  A  Roman  Catholic  entitled  to  real  es- 
tate did  not  take  the  oath  necessary  under 
the  statutes  to  qualify  him  to  hold  it,  and 
did  not  enjoy  the  lands.  Proceedings  to  en- 
force his  title  were  not  taken  until  after  the 
passing  of  the  10  G.  4,  c.  7  (the  R.  C.  Relief 
Act.).  Held,  that  its  23rd  sec.  removed  his 
former  disability. — 0*ConneU  v.  O'Callaghan,  7 
I.  E.  R.  596.    (C.) 

8.  The  doctrine  of  civil  death  by  profes- 
sion ceased  to  be  law  at  the  Reformation, 
and  was  not  revived  by  the  10  G.  4,  c.  7. — 
£:vans  v.  Cassidy,  111.  E.  R.  243.    (R.) 


n.  69.  Prescription. 

ISee  2  &  3  Yf .  4,  c.  71,  extended  to  Ireland, 
by  the  21  &  22  Vic,  c.  42,  As  to  Tithes, 
2&3  TF.  4,  c.100.] 

Sec.  IV.  That  each  of  the  respective  periods 
of  years   hereinbefore  mentioned,   shall  be 


II.  70.  Probate  Court  :  Act  :  genbraxlt. 

(20  &  21  Vic,  cc.  56,  79.) 
[See  Practice,  Probate  Court,  ante,  p.  1037.] 


n.  71.  Property  Tax. 
[See  Income  Tax  Act,  16  &  17  F/c,  c.  34.] 


II.  72.  Quia  Emptores. 

[See  Estate,  ante,  p.  269.] 

5.  Since  the  statute  of  Qfiia  Emptores.  there 
cannot  be  a  grant  in  f.-f. — Brady  v.  Fitz  Gerald, 
11  I.  E.  R.  65.     (R.) 


II.  73.  Railways  {Ir.)  Act, 
[See  Railway,  ante,  p.  1164»] 

[Railways  Clauses  Consolidation  Act,  8  &  9 
Vtc,  c.  20;   14  &  15  Vic,  c.  70;  17  &  18  Vic 
c.  31  :  19  &  20  Vic,  c.  72;  21  &  22  Vic,  c.  34 
23  &  24  Vic,  c.  97 ;  25  &  26  Vic,  c.  69,  s.  6 
27  &  28,  c.  71.    Cheap  Trains,  7  &  8   Vic, 
c.  85,  ss.  6  &  7  ;  21  &  22  Vic,  c.  75  ;  23  &  24 
Vic,  c.  41  ;  26  &  27  Vic,  c.  33,  s.  14. 

Granting  to  Railways  Further  Powers  and 
Facilities,  27  &  28  Vic,  c.  120,  s.  121.  As  to 
Constables  on  Railways,  11  &  12  Vic,  c.  72. 

Railway  Cos.  and  Power  of  Canal  Cos.,  21 
&  22  Vic,  c.  75. 

Tramways,  23  &  24  Vic,  c.  162.] 

6.  The  G.  S.  &  W.  Ry.  Co.  having  pur- 
chased settled  land,  the  tenant  for  life  con- 
veyed to  them  under  their  Act.  He  and  the 
tenant  in  tail  applied  to  draw  the  purchase- 
money  out  of  Court.  No  disentailing  deed 
had  been  executed.  Held,  that  the  money 
was  to  be  considered  bound  by  the  limitations 
affecting  the  land,  and  to  be  dealt  with  as 
subject  to  be  invested  in  lands,  to  be  settled 


Railways, 
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to  the  same  nses  as  the  sold  lands ;  and  that 
a  disentailing  deed  was  necessary  to  enable 
the  parties  to  draw  the  money.— *G^.  S,  ^  W. 
Ry.  Co,  V.  Leinster,  7  I.  E.  R.  482.    (R.) 

1.  A  Railway  Company  having  taken  lands 
occupied  by  D.'s  tenants,  and  the  parties  not 
agreeing  to  the  compensation  offered,  steps 
were  taken  for  holding  an  inquisition,  in  which 
one  solicitor  acted  for  D.  and  the  tenants 
The  company  afterwards  acceded  to  the 
Taluation  made  for  the  tenants ;  a  verdict 
was  taken  by  consent  for  D. ;  and  the  com- 
pany gave  a  written  undertaking  to  pay 
any  sum  to  which  the  solicitor  was  entitled 
as  solicitor  for  D.  and  bis  tenants,  when 
ascertained  by  the  proper  officer  under  their 
Act.  They  took  from  D.  a  conveyance  the 
costs  of  which,  and  of  making  title,  were 
taxable  in  Ch.  under  their  Act.  The  costs 
of  ascertaining  the  compensation  for  the 
tenants  should  properly  under  it  have  been 
settled  with  their  claim  by  Justices  of  the 
Peace ;  the  costs  of  an  inquisition  were  tax- 
able in  a  Law  Court.  The  solicitor,  hav- 
ing furnished  separate  bills  of  costs  for  D. 
and  the  tenants,  to  which  the  Company  ob- 
jected, petitioned  for  taxation  and  to  enforce 
payment.  Held,  that  the  costs  of  D.  only 
could  be  taxed  or  enforced  in  this  Court,  and 
that  the  undertaking  gave  no  jurisdiction  as 
to  the  costs  of  the  tenants.  —  Marquis  of 
Drogheda  v.  The  Gu  S.  ^  W,Ru.  Co.,  12  I.  E. 
R.  103.    (C.) 

2.  The  words  "  money  to  become  payable 
by  the  Company  under  the  award  of  the  arbi  • 
trator,"  in  the  23  &  24  Vic,  c.  97,  s.  4,  are  to 
be  construed  as  referring  to  an  award  not  tra- 
versed.— In  re  Dublin  Corporation  Waterworks, 
17  I.  C.  R.  16.    (R-) 

II.  74.  Receiver, 

[See  Practice,  LXXVIII — Receiver,  ante, 

p.  1050.] 


II.  75.  Releases. 

iSeeS&d  Vic,  c.  106,  s.  3  ;  11  &  12  Vic,  c.  48.) 

ISee  Landlord  and  Tenant,  ante,  p.  489.] 

8.  The  11  &  12  Fic,  c.  48,  s.  72,  enacting 
that  the  release  of  any  portion  of  lands  in 
Ireland  from  any  judgment  affecting  them, 
shall  not  nullify  or  affect  the  force  of  that 

i'udgment,  as  regards  the  residue  of  such 
ands,  or  any  other  property  not  specially 
released,  does  not  apply  to  releases  executed 
before  that  Act  passed. — Uandcock  v.  i/.,  1  I. 
C.  R.444.    (C.) 

n.  76.  Renewable  Leasehold  Conv.  Act,  12  &  13 

Vic,  c.  105. 

[See  Landlord  and  Tenant,  V,  4 — Renew- 
able, Leasehold  Conversion  Act,  ante, 
p.  603 — Lease,  VIII — Renewal,  ante, 
p.  524.] 

4.  An  original  lease  an4  the  renewal  thereof 
contained  a  reservation  of  £5  yearly  for  every 


acre  on  the  premises  that  should  be  ploughed 
&c.,  without  the  consent  of  the  lessor,  and  so 
for  a  lesser  quantity,  except  for  the  planting 
of  trees;  and  £5  for  every  acre  of  the  pre- 
mises which  should  be  let  to  any  person  who 
should  hold  any  part  of  adjacent  lands  ;  and 
forty  shillings  yearly  for  every  tenant  or 
undertenant  inhabiting  on  the  premises  that 
should  be  a  Papist,  or  so  reputed  ;  and  cove- 
nants to  fence  the  lands  and  to  pay  the  rents 
and  penalties.  Held,  on  a  petition  under  the 
12  &  13  Fic,  c.  105  (Ren.  Lease.  Conv.  Act), 
that  the  lessee  was  entitled  to  have  the  reser- 
vation as  to  the  meadow  commuted  under  sec. 
3,  and  that  "  meadow'*  meant  meadow  at  the 
date  of  the  last  renewal. 

The  reservation  letting  to  persons  for  hold- 
ing the  adjacent  lands  could  not  be  omitted 
from  the  f.-f.  grant,  or  commuted,  as  it  was 
not  a  covenant  interfering  with  the  proper 
cultivation  of  the  land  within  sec.  3. 

That  the  reservation  for  every  Papist  te- 
nant was  not  illegal ;  was  a  subsisting  clause 
within  the  1st  sec,  and  did  not  interfere  with 
the  proper  cultivation  of  the  land ;  and  there^ 
fore  could  neither  be  omitted  nor  commuted. 
—Mahony  v.  Tynte,  1  I.  C.  R.  677.     (R.) 

6.  The  R.  L.  Conversion  Act  provided  for 
compensating  the  owner  of  the  reversion  for 
the  rent  and  fines,  but  gave  the  landlord  no 
general  right  to  compensation  for  the  depre- 
ciation in  value  of  his  estate  by  reason  of  such 
compulsory  conversion  of  the  reversion  into  a 
f.-f.  rent.  However,  s.  5  provided  that  where 
the  conversion  would  not  afford  full  compen- 
sation for  the  loss  of  the  original  reversion, 
or  of  any  power  of  benefit  or  advantage  inci- 
dent thereto,  he  should  be  entitled  to  compen- 
sation for  such  loss.  Held,  that  this  sec.  did 
not  include  the  general  case  of  a  compensa- 
tion to  all  landlords  for  any  depreciation 
caused  by  the  conversion ;  and  was  either 
insensible,  or  referred  to  some  special  cause 
external  to  the  leasehold  estate. — The  Marquis 
of  Donegal  v.  Layard  5  I.  Jur.  N.  S.  401.  (H, 
£.)— [S.  c.  8  H.  Lds.  Cas.  460.] 

6.  A  contract — to  grant  a  lease  for  the  same 
term,  namely,  for  lives  renewable  for  ever,  as 
the  contractor  holds — does  not,  when  made 
after  the  passing  of  the  Ren.  Lease.  Conv. 
Act,  operate  as  an  agreement  for  a  f.-f.  grant. 
—Forde  v.  Brew,  17  I.  C.  R.  I.  (R.) 


II.  77.  Rents,  Apportionment  of. 
[See  Apportionment,  ante,  p.  69.] 

7.  The  4  &  5  PT.  4,  c.  22,  does  not  apply  to 
rents  reserved  on  tenancies  from  year  to  year, 
without  writing. 

B.,  seized  in  fee  subject  to  tenancies  from 
year  to  year,  by  will,  in  1840,  devised  to  A., 
for  life,  remainder  over.  A.  lived  for  some 
years,  without  determining  the  tenancies. 
Held,  that  the  rents  were  not  apportionable 
under  the  23  &  24  G.  8,  c.  46  (lr.).—In  re 
Alexander,  4  L  C.  R.  257.  (R) 

8.  The  power  given  to  the  L.  E.  Court  by  the 
21  &  22  Fic,  c.  72,  s.  72,  is  discretionary,  and 
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exists  both  in  the  case  of  an  incombered,  and 
of  an  unincumbered  estate.  The  landlord's 
consent  is  not  necessary;  but  the  Court  re- 
quires clear  proof  that  his  interest  is  not  made 
in  any  appreciable  degree  less  secure,  less  en- 
joyable, or  less  marketable. 

If  there  is  any  reason  to  beliere  that  the 
petition  has  been  presented,  not  for  a  b.  /, 
sale,  but  to  obtain  an  apportionment,  the 
Ck>urt  will  make  an  order  which  will  apportion 
the  rent  only  if  the  proceedings  be  duly  pro- 
secuted, and  the  sale  had. — In  re  Ccmyn*i  Es- 
tatCj  11 1.  C.  B.  830.  (L.E.C.) 

1.  When  a  landlord  dies  between  two  gale 
days,  the  rents  payable  by  his  tenants  are 
made  by  the  L.  &  T.  Act  (28  &  24  Ftc.,  c.  154), 
apportionable  between  his  executor,  and  his 
deyisee  —HaU  v.  H.,  11  I.  Jur.  N.  S.  244.  (R.) 


n.  78.  Renteharge, 

2.  A  renteharge  granted,  to  secure  a  loan 
to  an  owner  in  fee  subject  to  a  rent,  by  a  grant 
before  the  14  &  16  Fic,  c.  20,  has  priority  over 
the  rent  under  the  Land  Improvement  Act, 
10  Vic,,  c.  82,  s.  38. 

SembU — When  the  loan  is  made  to  a  tenant 
the  renteharge  has  not  priority  over  the  rent 
reserved  by  his  lease,  such  rent  not  being  a 
charge  or  incumbrance  within  sec.  38  of  that 
Act— Att,' Gen,  v.  Evans,  11  I.  C.  R.  171.  (R.) 


II.  79.  Settlement  of  Poor, 
{See  Statutes,  Poor-law  Acts.] 


II.  80.  Settled  Estates  Act  (19  &  20  Vic,,  c.  120.) 
[iSee  Statutes,  Leases.] 

8.  The  Court  has  not  power  under  the  Set- 
tled Estates  Act  to  grant  a  power  to  lease  in 
reversion. 

The  order  of  the  Court,  granting  leasing 
powers  uuder  the  Settled  Estates  Act,  does 
not  dispense  with  the  necessity  of  the  party, 
who  takes  a  lease,  investigating  title.  —  Ex 
parte  Henchf,  3  I.  Jur.  N.  S.  73.  (R.) 

4.  Under  the  Settled  Estates  Act,  the  Court 
will  not  grant  a  power  to  make  such  a  lease  of 
a  minor's  estate  as  is  tantamount  to  an  entire 
alienation  thereof. — Jn  re  BloocTs  Estate,  8  I. 
Jur.  N.  S.  336.  (R.) 


n.  81.  Sheriffs. 
[See  Chaboinq  Oboer,  ante,  p.  119.] 

(56  G.  3,  c.  68 :  5  &  6  W,  4,  c.  55). 

[Sheriffs  Act.    See  Practice,  LXXVIII, 
Receiver,  ante,  p.  1060.J 

5.  A  party  in  possession  under  an  degxt 
must  abandon  the  proceedings  which  he  has 
taken  thereunder  before  the  Court  will  grant 
him  a  receiver  under  the  Sheriffs  Act.  — 
Mahon  V.  Fitzgihban,  1  I.  E.  R.  6.  (C.) 


6.  Tenant  for  life  confesses  a  jndgmeot ;  is 
discharged  as  an  insolvent ;  and  diet.  Under 
the  5  &  6  W,  4,  c.  55,  the  Court  has  jurisdic- 
tion, after  his  death,  to  make  absolute,  as 
against  his  assignees,  a  conditional  order  to 
extend  a  receiver  obtained  during  the  in- 
solvent's life  upon  a  petition  against  him,  so 
far  as  to  give  effect  to  the  petitioner's  lien  on 
the  life  estate,  and  the  rents  received  by  the 
receiver  thereout,  and  the  purposes  necessarily 
connected  therewith. — Barry  v.  WtOdnsonj  3 
L  E.  R.  121.    CE.E.)— [5m  ibid,  p.  664.] 

7.  Under  the  5  &  6  TF*.  4,  c.  55,  a  judgment 
creditor  is  entitled  to  a  receiver  in  every  case 
in  which  he  could,  at  law,  issue  an  elegit. — 
WaUk  V.  Keane,  8  J.  E.  R.  426.    (R.) 


n.  82.  Ships, 

\l%  &  19  Fic,  c  96 ;  24  &  25  Fic,  c.  96. 
Wrecked  vessels,  17  &  18  Vic,  c.  104 ;  18  A  19 
Vic,  c.  91 ;  25  &  26  Vic,  c.  63.] 

8.  The  M.  Sh.  Act  Am.  Act  1862  (25  &  26 
Vic  c.  63)  applies  only  to  the  case  of  a  lien 
for  freight  claimed  by  the  shipowner  against  the 
owner  of  the  cargo ;  not  to  a  case  of  conflict- 
ing claims  between  the  mortgagor  and  mort- 
?;agee  of  the  vessel  touching  ownership  of  the 
reight.— B.  H,  Commrs,  v.  Lawther,  17  I.  C.  B. 
54.    (C.) 


n.  88.  Solicitors, 
ISee  Solicitor,  ante,  1208.] 

9.  When  an  apprentice  to  an  attorney  had 
not  attended  any  of  the  Courts  in  Dublin 
during  any  Term  in  the  flf  th  year  of  his  ap- 
prenticeship, but  after  that  year,  his  master 
being  then  dead,  attended  the  Courts  for  two 
Terms  without  having  any  master,  his  appli- 
cation for  admission  was  refused. 

Semble — Indentures  cannot  be  assigned  after 
five  years  from  the  date  thereof. 

Semble — The  sickness  and  accidents,  pro- 
vided for  in  13  &  14  6^.  3,  c,  23,  refer  to  the 
apprentice,  and  not  to  the  master. 

The  Terms  for  attendance  must  be  in  the 
three  years  next  preceding  the  application 
for  admission. — Ex  parte  Roberts,  8  I.  E.  R. 
507.    (E.E.) 

10.  The  Court  has  not  discretion  to  dispense 
with  the  provisions  respecting  the  period  of  a 
solicitor's  apprenticeship,  except,  perhaps,  in 
cases  of  fatality.  Therefore,  under  the  1  &  2 
G.  4,  c.  48,  s.  4,  the  Court  refused  to  admit  a 
graduate  on  a  three  years'  apprenticeship, 
commenced  more  than  four  years  after  his 
degree  had  been  obtained. — In  the  Matter  of 
A,  B,,  12  I.  E.  R.  237.    (C.) 


n.  84.  Stock  and  Stock-jobbing, 


II.  85.  Sub-letting  Acts. 
ISee  ante,  49;  Irish  Tenamtrt  Acts.] 


Tenant  in  Tail. 


[STATUTES.] 


Timber, 


1249 


n.  86.  Tenant  in  Tail  and  for  Life :  Money 
to  he  laid  out  in  Lana:  Conveyance  by 
Tenant  for  Life, 

[5ee  Estate,  II,  ante^  p.  278.] 

1.  The  1  W.  4,  c.  47,  s.  12  (authorising  the 
convejance  of  estates  devised  in  settlement 
bj  tenants  for  life,  &c.,  under  decrees),  ex- 
tends to  a  decree  for  a  mortgage,  as  well  as 
to  one  for  an  absolute  sale. — Holmes  t.  H,^  7 
I.  E.R.890.    (C.) 


ti 


2.  In  the  4  &  5  W.  4,  c.  92,  s.  68,  the  phrase 
money  subject  to  be  invested  in  lands," 
means  **  money  directed  '*  to  be  so  invested. — 
Smithwick  v.  S.^  12  I.  C.  R.  181 ;  6  I.  Jur.  N. 
8.282.    (B.) 

n.  87.  Timber. 

ISee  also  Timbbb,  postJ] 

8.  A  lease,  made  in  1821,  for  three  lives  or 
41  years,  excepted  and  reserved  all  timber 
trees,  or  trees  likely  to  be  timber,  then  grow- 
ing or  being  on,  or  which  should  thereafter 
grow  or  be  on  the  demised  premises,  with 
liberty  of  ingress,  &c.,  for  the  lessor  to  cut 
and  carry  away  them.    It  also  contained  a 
covenant  by  the  lessee,  to  repair,  preserve, 
&c.,  the  premises,  with  all  buildings,  planta- 
tions, improvements,  timber,  and  other  trees, 
that  then  were,  or  might  at  anv  time  there- 
after be,  erected  or  planted  thereupon,  in 
good  and  tenantable  order,  repair,  and  con- 
dition ;  and  at  the  determination  of  the  demise 
to  deliver  up  peaceable  possession  of  the  pre- 
mises, together  with  all  improvements  as  then 
(1821)  were  or  should  thereafter  be  made 
thereon,  in  like  good  tenantable  order,  repair, 
and  condition.    The  lessee,  in  1828,  planted 
a  large  quantity  of  timber  trees,  and  within  a 
year  af  terward?  duly  registered  them  pursuant 
to  the  28  &  24  G,  3,  c.  89  (/r.),  having  pre- 
viously ffiven  notice  of  his  intention  to  his 
lessor,  who  offered  no  opposition  to  the  regis- 
tration.    By  divers  deeds  of  assignment,  not 
registered  under  that  statute,  the  lessee's  in- 
terest in  the  lands  became  vested  in  A    A 
cause  petition  (to  which  the  lessee  was  not 
made  a  respondent),  filed  in   1861,  by  the 
lessor  against  A.,  praying  that  A.  might  be 
restrained    by    injunction  from  cutting  the 
timber  trees  planted  by  the  lessee,  was  dis- 
missed, with  costs,  but  without  prejudice  to 
such  other  proceedings  as  the  lessor  might  be 
advised  to  adopt. 

5em6/«— That  by  the  reeistry  of  the  trees  in 
1829,  the  lessee  acquired  the  absolute  pro- 
perty in  them ;  and  that  by  the  deeds  of 
assignment  under  which  A.  claimed,  that  pro- 
perty, as  well  as  the  lessee's  estate  in  the 
lands,  passed  to  A. 

Semble — That  the  decision  in  Herbert  v. 
Jameson  (2  Law  Rec.  N.  S.  92),  cannot  be  up- 
held.—S^aikfwA  V.  Murphy,  2  I.  C.  R.  264 ;  4  I. 
Jur.  297.    (C.) 


4.  Tenants  for  lives,  with  a  covenant  for 
perpetual  renewal,  are,  by  the  5  G.  8,  c.  17 
(/r),  rendered  unimpeachable  of  waste  in  re- 
spect of  trees  planted  by  them  since  the  pass- 


ing of  that  Act,  whether  the  trees  be  or  be 
not  registered,  and  whether  the  leases,  under 
which  the  tenants  claim,  are  of  a  date  prior 
or  subsequent  to  the  passing  of  that  Act. 

Semble — ^That  by  a  special  covenant  tenants 
for  lives  renewable  for  ever,  whose  leases  are 
of  a  date  subsequent  to  the  passing  of  that 
statute,  may  render  themselves  impeacliable 
of  waste  in  respect  of  trees  planted  by  them- 
selves. 

A  lease  for  lives  renewable  for  ever,  made 
in  1791,  reserved  and  excepted  from  the  de- 
mise all  timber  trees,  woods,  and  underwoods, 
with  liberty  of  ingress,  egress,  and  regress  for 
the  lessor  to  cut  and  carry  away  the  same. 
Heidj  that  he  was  entitled  only  to  trees  stand- 
ing at  the  date  of  the  lease,  or  to  trees  grow- 
ing from  the  stocks  of  trees  then  standing. 

Tenant  for  lives  renewable  for  ever,  though 
unimpeachable  of  waste,  will  be  restrained 
from  felling  ornamental  timber,  or  timber  too 
young  for  cutting,  or  from  felling  timber  in  an 
unhusbandlike  manner;  but  an  intention  on 
the  part  of  the  tenant  to  commit  such  acts 
must  be  shown  to  the  Court,  in  order  to  induce 
it  to  interfere  by  injunction.  —  Pentiand  v. 
Somerville,  2  I.  C.  R.  289  ;  4  I.  Jur.  4,  and  885. 
CC.) 


5.  In  1818,  lands  were  conveyed  to  the  use 
that  A.  and  B.  should  have  for  ever  a  yearly 
rentcharge,  with  a  clause  of  distress,  if  it 
should  be  in  arrear  for  twenty-one  days ;  and 
if  no  sufficient  distress  or  distresses  could  or 
might  be  had  or  found  in  or  upon  the  pre- 
mises for  forty-one  days  next  after  the  davs 
appointed  for  payment,  it  should  and  might 
be  lawful  for  A.  and  B.,  their  heirs  and  as- 
signs, to  enter  the  premises,  and  to  take  and 
seize  upon  the  rents  and  profits,  and  to  deti^n 
and  keep  them,  &C.,  for  pavment  and  satisfac- 
tion of  tne  rentcharge,  and  all  arrears.  A.  and 
B.,' their  heirs  and  assigns,  were  empowered, 
by  sale  or  mortgage  of  the  lands,  or  out  of  the 
rents  and  profits,  to  raise  such  sum  or  sums  as 
should  for  ever  thereafter  be  sufficient  to  pay 
and  discharge  the  rentcharge.  In  1842,  the 
portion  of  the  arrears  due  from  Nov.  1884  to 
Nov.  1840  were  assigned  to  the  petitioner, 
who,  in  1858,  filed  a  petition  to  raise  it  out  of 
the  lands  charged.  A.  died,  leaving  B.  sur- 
viving. 

Semble— Th^i  an  ejectment  «could  not  be 
sustained  on  the  clause  of  re-entry,  unless  it 
was  proved  that  no  sufficient  distress  could  be 
had  on  the  premises  to  answer  the  arrears. 

Held,  that  the  question  whether  the  peti- 
tioner was  or  was  not  barred  by  the  Statute  of 
Limitations,  sec.  25,  depended  pn  B.'s  right  to 
recover  in  the  ejectment ;  and  there  being  no 
evidence  of  want  of  sufficient  distress  on  the 
premises,  the  Court  gave  liberty  to  bring  an 
ejectment. 

Qucere — ^Whether  the  clause  of  re-entry, 
being  conditional,  and  in  the  nature  of  a 
power  of  distress,  could  be  made  available 
to  recover  an  arrear  of  rent,  where  the  right 
to  distrain  is  barred  by  the  42nd  sec? 

Held,  that  the  power  of  sale  or  mortgage 
could  not  be  exercised  by  the  surrivlng  tms- 
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Timber, 


[STATUTES.] 


Tithes. 


tee  to  raise  arrears,  the  recovery  of  which  by 
distress  or  action  was  barred  by  sec.  42. 

Qucere — Whether  the  surviving  trustee  could 
in  anv  case  exercise  the  power  ? 

Held — That  an  acltnowledgment  by  a  tenant 
for  life  of  lands  charged  with  a  rent  will  bind 
the  remainderman,  so  as  to  take  the  case  out 
of  sec.  42,  where  the  right  to  recover  the 
arrears  is  not  barred ;  but  such  an  acknow- 
ledgment will  not  revive  a  demand  already 
barred.— 5miM  v.  S.,  5  I.  C.  R.  88.    (R.; 

1.  Under  the  Irish  Acts  5  &  6  (7.  3,  c.  17, 
and  23  &  24  G.  3,  c.  39,  a  tenant,  having 
twelve  or  more  years  of  his  lease  to  run,  is 
entitled  to  the  property  of  any  trees  which  he 
plants.  A  demise  reserved  "  all  wood  and 
underwood,  timber  and  timber  trees,  standing, 
growing,  or  being  on  the  demised  premises,  or 
at  any  time  thereafter  to  stand  or  grow  there- 
on, with  full  and  free  liberty  of  ingress  and 
egress  to  take  and  carry  away  the  same." 
Held,  that  this  clause  secured  to  the  owner  of 
the  inheritance  the  benefit  of  such  trees  as 
were  upon  the  premises  at  the  date  of  the 
demise,  but  did  not  transfer  to  him  the  pro- 
perty in  trees  planted  tinder  those  statutes. 
The  property  in  those  trees  was  vested  in  the 
lessee.  —  Galwey  v.  Baker,  7  CI.  &  F.  379 ; 
West,  467. 

11.88.  T{tht$. 
ISee  also  Practice,  Tithes.] 

2.  The  2  &  3  H^.  4,  c.  119,  s.  30,  applies  only 
to  cases  of  compositions  for  tithes  made  be- 
tween the  tithe  owner  and  tfie  tithe  payer. — 
Knox  V.  Potter,  2  Jones,  276.    (E.E.) 

8.  A  person,  baring  a  clear  equitable  es- 
tate in  tne  lands,  greater  than  a  tenancy  from 
year  to  year,  Is  liable  to  the  tithe  composition, 
within  the  2  &  3  W.  4,  c.  119,  s.  12.— Stewart 
V.  Alexander,  2  Jones,  534.    (E.E.) 

4.  Although  ft  direct  covenant  by  the  te- 
nant to  pay  the  tithe  would  be  void  by  the  2 
&  S  W.i,  c.  119,  8.  13,  there  is  not  anything 
to  prevent  a  landlord  from  reserving,  and  a 
tenant  from  agreeing  to  pay,  a  larger  rent  in 
consideration  of  the  tithe. — Davies  v.  Fitton,  4 
I.  E.  R.  612 ;  2  Dr.  &  War.  225.    (C.) 

5.  The  3  &  4  FT.  4,  c.  87,  enacted  that  the 
Ecclesiastical  Commissioners  should  make  or 
cause  to  be  made  a  valuation  of  all  livings, 
&c.,  from  which  they  were  to  deduct  all  rents, 
synodals,  proxies,  and  other  charges;  and 
levy  therefrom  a  yearly  tax  computed  and 
imposed  on  suoh  valuation,  to  be  paid  on  the 
1st  July,  and  Ist  January;  and  that,  if  the 
tax  should  be  in  arrear  and  unpaid  more 
than  a  reasonable  time  after  demand,  the 
Commissioners  might  apply  to  the  Court  in  a 
summary  way  by  petition  for  relief  in  that 
behalf.  Held,  that  the  Court  had  not  power 
to  set  aside  or  alter  the  valuation ;  and,  the 
tax  being  fixed  in  respect  of  the  valuation, 
was  bound  to  make  an  order  for  payment. 

Quuzre — ^Whether  poor-rate  imposed  by  a 
subsequent  statute  (1  &  2  Fir.,  c.  56;,  is   a 


charge  which  should  be  deducted  from  the 
valuation  ? 

The  11  &  12  Ftc,  c.  80,  after  reciting  that 
doubts  had  arisen  whether  the  Commissioners 
were  authorised  to  allow  any  sum  for  poor- 
rate,  enacted  that  it  should  be  lawful  for 
them  to  deduct  the  poor-rate  from  any  valu- 
ation made  or  to  be  made.  Held,  that  the 
Act  was  not  declaratory,  and  did  not  apply  to 
a  tax  made  on  a  valuation  and  due  prior  to 
the  Act. 

That  the  tax  became  due  on  the  gale  day, 
though  no  demand  was  made. — EccL  Commn. 
V.  Artnstrong,  12  I.  E.  R.  445.     (R.) 

6.  The  Earl  of  A.,  being  seized  in  fee  un- 
der a  grant  to  his  ancestor  by  James  II,  with 
a  license  to  alien,  to  be  held  of  the  grantee 
and  his  heirs,  nan  obstante  the  Statute  of  Quia 
Emptores,  conveved  the  lands  to  P.  and  his 
heirs  in  1834.  held,  that  no  reversion  being 
left  in  the  Earl,  the  lands  were  not  let,  set, 
or  demised,  within  the  meaning  of  the  2  &  3 
W,  4,  c.  119  (Stanley's  Act);  and  that  there- 
fore P.'s  estate  was  liable  to  the  tithe  rent- 
charge. —  Verschoyle  v.  Perkins,  13  I.  E.  R.  72. 
(R.) 

7.  When  lands  were  not  formerly  in  the 
possession  of  the  dissolved  monasteries,  unity 
of  possession  of  the  lands  and  tithe  will  not 
extinguish  the  tithe.  Therefore  when  the  pe- 
titioner derived  title  under  a  lease  for  lives 
renewable  for  ever  of  lands,  and  the  tithes 
thereof,  made  in  1700,  the  Court  refused  to 
declare  the  lands  tithe  free  (on  a  petition 
presented  under  the  1  &  2  Vic,  c.  109,  s.  16), 
though  no  tithe  had  been  paid  since  1700, 
there  being  no  proof  that  the  lands  were 
Abbey  lands,  ana  no  notice  of  the  proceed- 
ings having  been  given  to  the  reversioner. — 
Denny  v.  Duke  of  Devonshire,  II.  C.  R.  401 ;  4 
I.  Jur.  245.    (R.) 

8.  The  1  &  2  Vic,  c.  109,  s.  20,  enacting 
that  the  provisions  thereinbefore  contained 
"with  respect  to  the  establishment  of  ex- 
emption, &c.,  from  tithes,  shall  not  extend 
to  any  case  where  the  tithes  of  any  land  shall 
have  been  demised  by  deed  for  any  term  of 
life  or  years,  or  where  any  composition  for 
tithes  shall  have  been  made  by  deed  or  writ- 
ing, by  the  person  entitled  to  such  tithes,  with 
the  owner  or  occupier  of  the  lands,  for  any  such 
term  for  life  or  years,  and  such  demise  or  com- 
position shall  be  subsisting  at  the  time  of  the 
passing  of  the  Act,  nor  to  any  suit  for  esta- 
blishing a  claim  to  tithes  then  pending,'' 
means  that  the  exempting  clauses  of  the  sta- 
tute are  not  applicable '  to  the  case  of  the 
owner  of  tithes  demising  them  to  the  owner 
or  occupier  of  the  land  chargeable  with  those 
tithes ;  out  a  person  actually  entitled  to  the 
common  ownership  both  of  lands  and  the 
tithes  thereof  is  not,  merely  because  he  has 
derived  his  title  under  a  lease  making  sepa- 
rate demises  of  each,  disentitled  by  that 
section  to  hold  the  lands  tithe  free. — Denny 
V,  Duke  of  Devonshire,  1  I.  C.  R.  6p7.  (C.)— 
[Varying,  1  I.  C.  R.  401.    (R.)] 


n 


Tithes. 


[STATUTES.] 


1.  A  lease  by  the  owner  of  tithe-free  lands, 
demising  *'  botn  land  and  tithe,*'  is  not  a  con- 
veyance by  the  owner  of  the  land  and  tithe 
to  the  occupier  within  the  1  &  2  Tic,  c.  109, 
8.  20 ;  but  is  a  mode  of  leasing  the  land  tithe 
free. — Detmy  v.  Duke  of  Devonshire^  5  I.  Jur. 
357.    (C.) 

2.  A  lease,  made  in  1832,  contained  a  co- 
venant by  the  tenant  to  pay  the  rent  reserved 
"over  and  above  all  taxes,  tithes,  charges, 
and  impositions  whatsoever,  quit-rent  and 
crown-rent  only  excepted."  For  many  years 
the  tenant  paid  the  reserved  rent,  without 
claiming  to  deduct  the  tithe  composition. 
The  lessor  mortgaged  the  lands;  the  mort- 
gage vested  in  the  tenant  against  whom  was 
filed  a  petition  for  an  account.  Held,  that 
he  was  entitled  to  deduct  the  tithe  composi- 
tion from  the  rent  with  which  the  lessor  was 
to  be  credited. 

The  4  G,  4,  c.  99,  contains  an  implied  ne- 
gative respecting  any  such  covenant. — Usher 
V.  Boyd,  2  I.  Jur.  N.  S.  274.    (C.) 


Wills. 

n.  92.  Uniformity, 
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\_See  Ecclesiastical  Persons  and  Things, 

ante,  p.  241.] 


11.  93.  Usury, 
[See  Usury,  post  J] 


n.  89.  Traders, 

Abolition  of  Exclusive  Privileges,  9  &  10  Vic, 

c.  76. 
Excise  Licenses,  6  G,  4,  c.  81. 
Spiritual  Powers  Restrained  from  Carrying, 

&C.,  6  (?.  4,  c.  91 ;  8  &  4  Vic,  c.  37. 


n.  90.  Treasurer  of  County, 

[Election  of,  4  (?.  4,  c.  33 ;  6  (?.  4,  c.  29,  s. 
93;  6  (7.  4,  c.  52 ;  7  FT.  4  &  1  Vic,  c.  54 ;  1  & 
2  Vic,  c.  63 ;  6  &  7  Vic,  c.  78,  s.  3;  9  &  10 
Vic,  c.  37 ;  13  &  14  Vic,  c.  61,  s.  23 ;  19  &  20 
Vic,  c.  63.) 

3.  The  1  Vic  c.  54,  s.  12,  enabling  a  county 
treasurer  to  apply  to  the  Court  of  Ch.  by 
motion  to  vacate  the  recognizances  of  himsefif 
and  his  sureties,  upon  his  investing  in  govt, 
securities  a  sum  equal  to  that  secured  oy  the  re- 
cognizances, applies  only  to  those  cases  in  which 
the  party  continues  to  be  treasurer  when  the 
application  is  made.  Therefore,  a  petition 
presented  under  that  sec,  by  one  who  had 
resigned  that  o£Sce  before  the  Act  passed,  was 
dismissed. 

In  cases  of  principal  and  surety,  circum- 
stances may  arise  in  which  payment  of  the 
whole  sum  by  the  principal  would  not  dis- 
charge the  sureties. — In  re  0  Caliaghan,  1  I 
E.  R.  448,  a.;  450,  n.    (R.) 


n.  91.  Trustees, 

(11  (?.  4  &  1  IT.  4,  c.  60 ;  13  &  14  Vic,  c. 
60;  15  &  16  Vic,  c.  66;  22  A  23  Vic,  c.  35, 
&c.,  &c.) 

[See  Trustees.] 


n.  94.  WilU, 

[Wills  Act,  7  W.  4  A  1  Vic,  c.  26.  See  16 
A  16  Vic,  c.  24. 

Probate  Acts,  20  &  21  Vic,  c.  79 ;  22  &  23 
Vic,  c.  31 ;  24  &  25  Vic,  c.  111. 

Probates  as  to  India,  23  &  24  Vic,  c.  6. 

Forgery  of,  24  &  26  Vic,  c.  98,  s.  21. 

Of  Seamen,  &c.,  28  &  29  Vic,  c.  72,  ss.  Ill, 
114.] 

[See  also  Administrator.] 

4.  Qfif^^ — Whether  the  devisee  of  an  estate, 
which  testator  subsequently  contracts  to  sell, 
is  entitled,  under  the  1  Vic,  c.  26,  to  the  pur- 
chase-money ? — Saunders  v.  Cramer,  6  I.  E.  R. 
12  ;  3  Dr.  &  War.  87 ;  2  Con.  &  L.  54.    (C.) 

5.  A  rentcharge  was  granted  to  A.  and  his 
heirs,  charged  on  land  held  for  lives,  with 
covenant  for  perpetual  renewal.  A.  died  in- 
testate and  without  an  heir.  Held,  that  his 
administratrix  was  entitled  to  the  rentcharge 
under  the  1  Vic,  c.  26,  b,  C^Pbinket  y.  JR^y, 
2  I.  C.  R.  586.    (R.) 

6.  One  of  the  attesting  witnesses  subscribed 
the  will  in  the  presence  of  the  others,  and 
after  the  testator  s  signature ;  but  before  exe- 
cution. Held,  a  bad  execution  under  the  1st 
Vic,  c.  26. 

That  witness  should  sign  again. — Mitchell  y, 
Huffington,  4  I.  Jur.  N.  S.  40.    (P.) 

7.  A.,  by  wUl  dated  the  29th  of  May  1836 
bequeathed  to  his  illegimate  son,  R.,  lease- 
holds ;  and,  if  R.  should  die  without  **  heirs  or 
issue,"  over.  Held,  that,  as  the  29th  sec.  of 
the  Wills  Act  is  expressly  confined  to  the  word 
*'  issue,"  it  makes  no  change  in  the  meaning  of 
the  expression  ^*die  without  heirs  of  the 
body;"  and  therefore  ("without  heirs"  in  the 
will  meaning  "without  heirs  of  the  body," 
and  R.,  being  illegitimate),  the  will  did  not 
confer  the  absolute  interest  on  R.,  with  an 
executory  devise  over  if  he  died  without  issue 
living  at  his  death,  but  an  estate  tail;  and, 
the  property  being  leasehold,  the  absolute 
interest.  —  ill  re  Sallery,  11  I.  C.  R.  236. 
(L.E.C.) 

8.  A.,  having  a  power  to  appoint  real  estate 
and  £4000  to  all  or  any,  or  one  or  more  of 
the  children,  or  more  remote  issue  of  his 
marriage,  made  his  will  before  any  child 
was  bom,  but  while  the  wife  was  enceinte,  be- 
queathing all  his  property  in  trust,  that  if  he 
left  one  child,  it  should  inherit  all  his  landed 

I  and  personal  property ;  but  if  he  left  a  son 
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[STIPULATED  DAMAGES.— STOCK.] 


and  danghter,  he  devised  and  bequeathed  all 
his  landed  and  personal  property  to  his  son, 
save  and  except  X4(XK)  to  his  daughter.  He 
afterwards  died,  having  no  real  e^^tate  except 
what  was  the  subject  of  the  power,  but  con- 
siderable personal  estate,  and  leaving  two  sons 
and  two  daughters.  JhUL,  that  the  will  did 
not  operate  as  an  execution  of  the  power  over 
the  real  estate,  as  the  devise  was  either  void 
for  uncertainty,  or  conditional  on  events 
which  had  not  happened. 

That  the  will  did  not  operate  as  an  exe- 
cution of  the  power  over  the  £4<K)0,  the  Statute 
of  Wills  (1  Vic.^  c.  2(>,  8.  27)  apphing  to 
general  powers  and  not  to  special  powers  in 
favour  of  particular  objects. — RusstU  v.  R^  12 
I.  C.  R377.    (R.) 


STOCK,    DIVIDENDS   ON, 
TRANSFER  OF. 


AND 


II.  95.   Witnesses. 

—  Affirmation  of,  24  &  25  Vic,  c.  m. 

—  Attendance  o/;  17  &  18  Vic,  c.  84. 

—  Commission  to  Examine^  55  G.  8,  c.  157 ;  13 

&  14  Vic,  c.  61. 

—  Incapacity  of,  removed,  6  &  7  Vic,  c.  85 ;  14 

L  15  Vic,  c.  99,  s.  1. ;  16  &  17  Vic,  c.  83 ; 
20  &  21  Vic,  c.  62,  8.  14. 

[See  Practice,  Evidence.] 


STAYING. 

—  Advertisement  in  Gazette.  See  Baitkbuptct, 

VI. 

—  Certificate.     See  BANKRin»TCT,  XVI. 

—  Certificate ;  Petition  to  Stay ;  Practice  thereon. 

See  ibid. 

—  Proceedings  during  Appeal.  ,  See  Practice, 

Appeal. 

—  Proceedings  generally.     See  Practice,  Stay- 

ing Proceedings. 

—  Trial;  Injunction  for.    See  Practice,  In- 

junction. 

—  Execution ;  Injunction  for.    See  Practice, 

Injunction. 


STIPULATED  DAMAGES. 
See  also  Cotenant. 

1.  A  lease  contained  a  covenant  against 
taming  up  the  ground  "under  a  penaltj  of 
£5  per  acre.**  Held,  that,  strictly,  this  was  a 
penalty,  not  in  the  nature  of  liouidated  dama- 
ges; and  that  the  Court  might  interfere  by 
injunction  to  stay  waste. — Carden  v.  Butler, 
Hay.  &  J.  112.    (E.E.) 

2.  A  lessee  covenanted  not  to  do  a  specified 
act  "  under  the  penalty  of  double  the  yearly 
rent  herein  reserved,  same  to  be  recovered  hy 
distress,  or  otherwise,  the  same  as  the  said 
yearly  rent.**  Held,  liquidated  damages^ot 
a  penalty.—  Gerrard  v.  CReilly,  8  Dr.  &  War. 
414 ;  2  Con.  &  L.  165.    (C.) 

8.  A  conditional  order  may  he  served  on  a 
Sunday. — G'Leary  v.  Cavanagh,  Hay.  &  J.  878. 

(E.E.) 


See  Banrrcttct,  XI — Chattels  Personal — 

Re-CONVET  ANC  B. 

[1  Vr.  4,  c.  60,  8.  32  ;  1  IT.  4,  c.  65  ;  6  G.  4, 
c.  74,  8s.  13,  14,  15,  16 ;  39  &  40  G.  3,  c.  36,  ss. 
1,  2,  4.] 

—  Investment  of  Trust  Funds  in.  See  22  &  23 
Vic,  c.  35,  9.  32 ;  23  &  24  Fic,  c,  38,  s, 
10.  See  also,  G.  Order  of  May  24,  1861, 
and  30  &  31  Vic,  c.  132,  s.  10. 

4.  StoclL  was  invested  in  the  names  of  two 
persona  in  trust,  as  was  alleged,  for  the  peti- 
tioners. The  sole  evidence  of  the  trust  con- 
sisted of  statements,  contained  in  the  petition 
and  verifying  affidavits,  of  a  letter  written  by 
the  donor  for  the  purposes  of  the  application. 
One  of  the  alleged  trustees  heing  resident  in 
some  unknown  place,  out  of  the  jurisdiction, 
a  petition  was  presented,  praying  that  the 
stock  might  he  transferred  to  the  petitioners. 
The  Court  refused  to  make  that  order  in  the 
trustee's  absence,  though  it  was  stated  that 
he  declined  to  act,  and  though  the  co-trustee 
submitted  to  act  as  the  Court  should  direct. — 
In  re  Dunbar,  8  I.  E.  B.  71 ;  2  Jon.  &  L.  120. 
(C.) 


STOCK-JOBBtNG. 
See  Gaxblino — Statutes,  Constbuctiok  of, 

n. 


STOP-ORDER. 

See  Debtor  and  CREDrroR-CHAROiwo  Oede* 
—Practice,  VII — Attachment  against 
Property. 


STOPPAGE  IN  TRANSITU. 

STRANGERS. 
See  Practice,  Party. 

STRIKING  OFF  ROLL. 
See  Solicitor,  IU. 

SUBDIVISION  COURTS. 
See  Bankruptcy,  XIX. 


SUBPCENA. 

Ad  Testificandum.  5ec Practice,  Evidence. 

Generally.    See  Practice,  Sc7BP<bna. 

To  hear  Judgment,  5ee  Praotiob,  Subfcena. 


SUBMISSION. 

To  Exceptions.    See  Practice,  Answer. 
To  Arbitration.    See  Arbitration,  IL 


[SUIT,  CIRCUITY  OF.] 
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SUBSEQUENT  CONDITION. 
See  Condition,  III. 


SUBSISTING  TRUST. 
See  Trust,  Vn. 


SUBSTITUTED. 

Appearance,    See  Practice,  Appeabancb. 

Service,  Affidavit  of.  See  Practice,  Evi- 
dence. 

Service,  generally.  See  Practice,  Substi- 
tuted Sebvice. 


SUBSTITUTION. 

0/ Petitioning  Creditor^ 8  Debt„  See  Bank- 
ruptcy, V. 

Of  Security,  or  accepting  one  Partner  as  Debtor 
in  lieu  of  several.     See    Partnership, 

vni. 

Of  Legacy,    See  Legacy,  VII. 
OfWiU,     SeeWiLh,Xl. 


SUFFERING  RECOVERY. 
See  Fines,  &c.,  II. 


SUFFICIENCY. 

—  Of  Answer.      See   Pleading,   Answer — 

Practice,  Answer. 

—  Of  Evidence,    See  Practice,  Evidence. 

—  Uf  Security,     See  Secubity,  I. 


SUGGESTIO  FALSI. 

See  Fbaud,  VI  — Bond,  III— Agreement, 
Vm— Deed,  VI. 


SUIT. 

Generally,    See  Practice,  Cause. 

For  Tithes.    See  Tithes,  VI. 

For  Modus,    See  Tithes,  X. 

By  or  against  Assignees,     See  Bankruptcy, 


Suit:  Circuity  of. 

I,  By  R.*8  marriage  settlement  in  1767,  £1600 
were  secured  for  portions  for  the  younger  child- 
ren ;  that  sum  to  be  apportioned  as  R.  might 
think  fit.  In  1806,  R.  s  daughter  (a  younger 
child)  married  G.  Then  R.  executed  two 
bonds  to  secure  two  sums  (£1000  and  £500) 
payable  on  his  death ;  interest  to  be  borne  by 
the  latter  from  its  date,  by  the  former  from 
R.'s  death.  Warrants  of  attorney,  upon  which, 


however,  judgment  was  not  ever  entered  up, 
accompanied  those  bonds.    A  marriage  set- 
tlement«  of  even  date  therewith,  vested  the 
bonds  in  B.  (son  and  heir-at-law  of  R.)   and 
J.,  as  trustees  (described  as  such  in  the  bonds), 
on  trust  to  pay  the  interest  to  G.  and  his  wife 
during  their  lives ;    then    in  trust  for  their 
children,  in  such  shares  as  G.  should  appoint ; 
otherwise  equally.  No  appointment  was  made. 
In  1807,  B.  married.    A  settlement,  then  exe- 
cuted, conveyed  R.*s  estates  to  trustees  for 
300  years,  on  trusts,  whereof  one  was  to  raise 
£5000,  and  apply  that  money,  first,  in  paying 
the  £1600,  the  portions  for  R.'s  younger  child- 
ren ;  then  to  apply  the  balance  in  paying  such 
specialty  debts  as  "  are  now  due  and  owing" 
by  R. ;  and  to  pay  the  residue,  if  any,  to  R. 
Subject  to  this  term,  the  estates  were  con- 
veyed to  R.  for  life ;  to  B.  for  life ;  to  B.'s 
first  and  other  sons  in  t.  m.    In  1816,  R.  died. 
B.  entered  into  possession  of  the  estates.  R.*8 
widow  took  out  probate  of  his  will,  and  re- 
ceived general  assets  to  the  amount  of  £7600. 
In  1836,  B.  died.    Interest  on  the  money  se- 
cured to  G.  was  .paid  to  him  during  B.*s  life, 
by  his  agent,  and  also  during  the  life  of  C, 
B.*8  son,  who  had  succeeded  to  the  estates, 
under  the  settlement  of  1807.    In  1 844,  part  of 
the  £500  was  raised.   The  £1600  secured  by  the 
settlement  of  1767  were  paid,  but  the £1600  se- 
cured by  the  bonds  were  not  raised.    In  1846, 
G.  died.    There  was  not  any  evidence  that  in- 
terest had  been  paid  after  his  death.    In  1648, 
G.*s  children  filed  their  bill  against  C.  and  F. 
(one  of  their  brothers,  who,  for  the  purposes 
of  the  suit,  had  taken  out  administration  de 
bonis  non  to  R.),  and  against  the  possessor  of 
the  term.    The  bill  prayed  that  the  money 
secured  by  the  bonds  might  be  paid  out  of  the 
term,  &c.    An  enquiry  and  accounts  were  di- 
rected ;  and  a  report  was  made,  and  confirmed 
on  further  directions.    On  appeal  against  the 
original  decree,  and  against  the  decree  on 
further  directions — Ueld,  that,  under  the  spe- 
cial circumstances,  the  suit  was  maintainable  ; 
that,  though  R.*s  personal  representative  was 
primarilv  liable,  yet,  since  the  trustees  of  the 
bond  debt  could  only  sue  the  actual  possessor 
of  the  term;  since  he  must  then  sue  C,  as 
holder  of  the  estate  subject  to  the  term  ;  and 
since  C,  besides   being  the  holder  of  that 
estate,  was  also  representative  of  B.,  the  sur- 
viving trustee  of  the  bond   debt  under  the 
settlement  of  1806,  a  Court  of  Equity,  seeing 
that  all  the  really  interested  parties  were  be- 
fore it,  would  not,  especially  after  an  enquiry 
and  report,  dismiss  the  bill  for  matter  of  form, 
and  thus  create  a  necessity  for  such  a  multi- 
plicity of  needless  suits,— Burrowes  v.  Gore,  6 
H.  L.  Cas.  907.— [Affg.  decrees  of  the  Court 
ofCh.  inlr.] 


SUNDAY. 
See  Practice,  Vacation. 


SUPERSEDEAS. 
5€«  Bankruptcy,  VI. 
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[SURVIVORSHIP.] 


SUPPLEMENTAL  BILL. 

—  GeneraVy.    See  Pleaduco,  Bill. 

—  In  the  nature  of  a  Bill  of  Review  or  lUvivor, 

See  Pleading,  Bill. 


SUPPLEMENTAL  ANSWER. 
See  Plbadiko,  Answer — Practice,  Answer. 


SUPPLICAVIT. 
See  Practice,  Writ. 


SUPPLYING  NON-EXECUTION,  OR  DE- 
FECTIVE EXECUTION  OF  POWER. 

See  Power,  I. 


SUPPRESSION. 

Of  Deeds.    See  Deeds,  IX. 

OfFrends.     See  Fraud,  IV,  V. 

Of  JJepositioRs.    See  Practice,  Evidencb. 

0/ Facts  in  Pleadings.    See  Pleading. 

SURETY. 

Proof  by.    See  Bankruptct,  Xm. 
For  Receiver,    See  Practice,  Receiter. 
On  Ne  Exeat  Regno,    See  Practice,  Writ. 

5ee  Principal  and  Surety— Frauds, 

Statute  of,  IV. 


SURPLUS. 
iSee  Bankruptct,  IX. 


SURPLUSAGE. 
In  Plea,    See  Pleading,  Plea. 


SURRENDER. 

0/  Copyhold.    See  Copyhold,  IX. 
Of  Lease,    See  Lease,  IV. 
(^Bankrupt,    See  Bankruptcy,  VIII. 


SURVIVORSHIP. 

—  Effect  of  Clause  of.    See  Estate,  Interest 

IN  Property,  II,  III. 

—  Respecting  Wife's  Chose  in  Action,   See  Hus- 

band AND  Wife,  III. 

—  Respecting  Executors.    See  Executors,  IV. 

—  Among  Partners    See  Partners,  IX.    jSee 

Portions,  V— Powers,  II— Residue, 

1.  Bequest  of  personal  estate  in  eqaal 
shares  to  each  and  every  of  my  children  and 
their  issue,  whether  sons  or  daughters,  "  with 
henifit  of  survivorship,"  Heldy  that  the  period 
of  survivorship  was  the  death  of  the  testator. — 
C<m(jfield  v.  Giles,  12  I.  E.  R,  427.    (R.) 

2.  A  testator  bequeathed  to  his  four  chil- 
dren, A.,  B.,  C,  and  D.,  £8000,  to  be  equally 
divided  between  them,  share  and  share  alike 
as  tenants  in  common,  and  not  as  joint 
tenants,  but  with  benefit  of  surrivorship ;  the 


same  to  be  paid  and  payable  to  them  re- 
spectively upon  their  attaining  the  age  of 
twenty-one  years ;  the  interest  thereof  in  the 
meantime,  or  so  much  as  by  his  execoton 
should  be  considered  sufficient,  to  be  applied 
to  their  maintenance  and  education.  He  left 
to  B.  and  C.  all  the  residue  of  his  personil 
estate ;  and  in  case  of  their  decease  before 
twenty-one,  he  bequeathed  the  residue  to  A 
and  D.,  or  the  survivor  of  them,  share  and 
share  alilte ;  and  in  case  of  the  decease  of  ill 
his  before-named  children  before  twenty-one, 
he  gave  the  residue,  including  his  lapsed 
legacies,  to  his  brother.  By  a  codicil  he  gare 
to  his  children,  E.,  F.,  G.,  and  H.  (who  were 
bom  after  the  will)  £4000  in  equal  share*, 
with  benefit  of  survivorship,  not  only  as  to 
them,  but  as  to  the  rest  of  the  children  named 
in  the  will,  payable  at  twenty-one.  Mainte- 
nance to  be  granted  by  the  Court  of  Ch.  Held, 
that  the  share  of  G.,  who  died  under  twenty- 
one,  went  to  all  his  surviving  brothers  and 
sisters,  and  not  to  his  widow  and  child. 

The  cases  as  to  the  period  to  which  survivor- 
ship is  to  be  referred,  reviewed  and  classified. 
—Forrester  v.  Smith,  2  I.  C.  R.  70.  (R.) 

3.  Effect  of  devise  to  A.  and  B.  and  the 
survivor  of  them. — Comnee  v.  Taaffe,  12  I.  C. 
R.  338 ;  9  I.  Jur.  N.  S.  232.  (C.>-[I>ecislon 
revd  :  10  H.  L.  Cas.  64.] 

SUSPENSION. 

—  Of  Decree,    See  Practice,  Decree. 

—  Of  Order,    See  Practice,  Order. 

See  Powers,  XI. 


SWEARING 
And  Jurat  of  Answer,    See  Practice,  Ax- 

SWER. 

Plea,    See  Practice,  Plea. 
Affidavits,    See  Practice,  Evidence. 


TACKING 

Securities,    See  Mortoagb,  IV— Peioritt 
OF  Securities,  II. 


TAIL. 
See  Estate,  II. 


TAKING 
Pleadings  off  the  File,    See  Practice,  Ta- 
king Pleadinos  off  the  Fha 
Exceptions  to  Answer.    See  Prachcb,  Ah- 

SWER,  ExCEPnONB. 


TAXATION. 

Generallv,    See  Practice,  Costs. 
Costs  of   See  Practice,  Costs. 


TAXES. 
See  Legacy  Dutt— Land  Tax. 


[TENDER— TERMS.— TIMBER.] 
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TENANT 

—  At  Will    See  Estatb,  IV. 

—  Pour  autre  vie.    See  Estate,  V. 

—  By  Courtesu,    See  Estate,  III. 

—  In  Fee,     See  Estate,  I. 

—  For  Years,    See  Landlobd  ajtd  Tenant — 

Estate,  IV — Pleading,  Parties^ 

—  And  Tenancy  in  Common,  See  Estate,  Vll — 

Pleading,  Parties  —  Practice,  Re- 
ceiver. 

—  And  Tenancy  in    Tail,    See  Estate,  II — 

Pleading,  Parties. 

—  And  Tenancy  for  Life,     See  Estate,  IH — 

Pleading,  Parties. 

—  In  Tail  and  Reritainderman,    See  Estate,  II. 

—  For  Life  and  Remainderman,  See  Estate,  III. 

—  In  Tail,  after  possibility^  ^c.     See  Jbid. 

—  Under  tlte  Court    See  Practice,  Receiver. 

TENDER 

—  Of  Costs :  its  Effect.   See  Practice,  Costs. 

—  Uf  Demand:  its  Effect  as  to  Costs,  See  Prac- 

tice, Costs. 

See  Mortgage,  IX.        ' 

1.  An  award  directed  that  A.  should  pay 
B.  a  sam  of  money,  and  that  B.  should  pay 
A.  half  the  costs  when  taxed.  Ifeldj  that  a 
tender  by  A.  of  the  balance  between  the  sum 
awarded  and  the  half  of  the  taxed  costs  was 
not  a  compliance  with  the  award. — Watt  y.  IF., 
7  I.  E.  R.  334.  (E.E.) 


TERMS 

—  Of  Redemption,    See  Mortgage,  V. 
See  Estate,  IX — Merger. 

(Satisfied  Terms  Act,  8  &  9  Vic.,  c.  112.) 

I.  Limitation  op. 
n.  Attendant. 

1.  Nature  of, 

2.  W/ten  attendant  by  Implication, 

'    3.  When,  and  against  what,  a  Protection, 

III.  Trust  Term  :  Effect  of  Marriage  on. 


n.  Attendant  Tf.rms. 

1.  Their  Nature, 

2.  When  attendant  by  Implication, 

3.  When,  and  against  what,  a  Protection, 


n.  2.  When  attendant  by  Implication, 

2.  A.  being  possessed  of  a  term  of  1000 
years  in  Y.,  bequeathed  it  to  K.,  charged  with 
an  annuity  of  £182  for  M.  K.  mortgaged  Y., 
subject  to  the  annuity,  and  afterwards  pur- 
chased the  fee.  There  was  not  any  declara- 
tion of  trust  that  the  fee  should  attend  the 
inheritance.  Held,  that  the  terra,  though 
mortgaged,  became  attendant  on  the  inherit- 
ance, though  there  was  not  any  express  de- 
claration to  that  effect. — Scott  v.  Knox,  4  I. 
E.  R.  897 ;  Long.  &  T.  381.  (E.E.) 


II.  3.  When,  and  against  what^  a  Protection,  ' 

8.  Purchase  for  ralue,  without  notice,  is  not 
a  defence  to  a  suit  instituted  to  enforce  a 
mere  legal  right,  such  as  dower. 


A  purchaser,  in  1840,  obtained  possession  of 
the  aeed  creating  an  attendant  term,  but  did 
not  procure  an  assignment  of  the  term.  Held, 
that  he  could  not  rely  on  this  term  as  a  bar  to 
a  claim  for  dower. 

The  Act  for  the  Confirmation  of  Marriages 
in  Ireland  (5  &  6  Vic,  c.  1 13),  confirms  mar- 
riages theretofore  solemnized  by  persons  who 
had  been  Protestant  Dissenting  Ministers,  even 
though  at  the  time  of  the  marriage  they  had 
been  degraded  or  suspended. 

A  purchase  made  for  a  minor  ward  of  the 
Court,  under  a  power  given  by  that  Act  of 
Parliament,  is  an  act  done  under  the  authority 
of  the  Court,  within  the  meaning  of  the  3rd 
sec.  of  that  Act. 

A  statement  of  an  admission,  in  the  peti' 
tioner*8  affidavit  in  reply,  is  not  a  compliance 
with  the  rules  of  Equity  pleading,  requiring 
admissions  to  be  put  in  issue. — Carry  v.  Cre' 
mome,  12  I.  C.  R.  136 ;  7  I.  Jur.  N.  S.  21.  (C.) 


m.  Trust  Term  :  Effect  of  Marriage  on. 

TERM. 
—  Time,    See  Practice,  Term  Time. 

TESTAMENTARY  MATTERS. 
See  Jurisdiction,  VI. 


TESTAMENTARY  GUARDIAN. 
See  Guardian  and  Ward,  H. 


THIRDS. 
—  Wife*s  Bar  of.    See  Settlement,  Xlll. 


TIMBER  TREES,  AND  UNDERWOOD. 

See  Practice,  Injunction — Waste. 

[9  (?.  2,  c.  7;  5  &  6  a  8,  c.  17  ;  23  &  24:  G,  8, 
c.  39 ;  31  G,  3,  c.  40 ;  23  &  24  Vic,,  c.  164, 
s.  131.] 

4.  Practice  as  to  timber  trees  blown  down 
on  an  estate  over  which  a  receiver  had  been 
appointed. —  Crofls  v.  Poe,  Jon.  &  Car.  193. 
(E.E.) 

5.  A  lease  made  in  1821,  for  three  lives  or 
41  years,  excepted  and  reserved  all  timber 
trees,  or  trees  likely  to  be  timber,  then  growing 
or  being  on,  or  which  should  thereafter  grow 
or  be  on  the  demised  premises,  with  liberty  of 
ingress,  &c.,  for  the  lessor  to  cut  and  carry 
away  the  same.  It  also  contained  a  covenant 
by  the  lessee,  at  all  times  during  the  conti- 
nuance of  the  demise,  to  repair,  &c.,  the 
premises,  with  all  buildings,  plantations,  im- 
provements, timber  and  other  trees,  that  then 
were,  or  might  at  any  time  thereafter  be, 
erected  or  planted  thereupon,  in  good  and  te- 


^ 


1256 


[TIMBEI^— TITHES.] 


nantable  order,  &c^  and  at  the  determination 
of  the  demise  to  deHrer  up  peacemble  pot- 
session  of  the  premises,  together  with  all 
improvements  as  then  (1821)  were  or  should 
thereafter  be  made  thereon,  in  like  good 
tenantable  order,  &e.  The  lessee,  in  1828, 
planted  a  large  quantity  of  timber  trees,  and 
within  a  year  duly  registered  them,  parsaant 
to  the  28  &  24  G.  3,  c.  89  (/r.),  having  pre- 
Tiously  given  notice  of  his  intention  to  his 
lessor,  who  offered  no  opposition  to  the  regis- 
tration. By  deeds  of  assignment,  not  registered 
onder  that  statute,  the  lessee's  interest  in  the 
lands  vested  in  B.  A  cause  petition  (to  which 
the  lessee  was  not  made  a  respondent),  filed 
in  1851,  by  the  lessor  against  B.,  praying  that 
B^  might  be  restrained  by  injunction  from 
cutting  the  timber  trees  planted  by  the  lessee, 
was  dismissed  with  costs;  but  without  preju- 
dice to  such  other  proceedings  as  the  lessor 
might  be  advised  to  adopt. 

Semble — That,  by  the  registry  of  the  trees, 
the  lessee  acquired  the  absolute  property  in 
them ;  and  that,  by  the  deeds  of  assignment 
under  which  B.  claimed,  that  property,  as 
well  as  the  lessee's  estate  in  the  lands,  passed 
toB. 

Semble  also— ThAi  the  decision  in  Herbert 
T.  Jcmetotu,  2  Law  Bee.  N.  S.  92,  cannot  be 
upheld.— 5faj»d!wA  v.  Murphy,  2  I.  C.  R.  264  ;  4 
I.  Jut.  297.    (C.) 

1.  Tenants  for  lives,  with  a  covenant  for 
perpetual  renewal,  are,  by  the  5  G.  3,  c.  17 
Q/r.),  rendered  unimpeachable  of  waste  in 
respect  of  trees  planted  by  them  since^the 
passing  of  that  Act,  whether  the  trees  be 
or  be  not  registered,  and  whether  the  leases, 
nnder  which  the  tenants  claim,  are  of  a  date 
prior  or  subsequent  to  the  passing  of  that 
Act. 

Semble — ^That  by  a  special  covenant,  tenants 
for  lives  renewable  for  ever,  whose  leases  are 
of  a  date  after  the  passing  of  the  5  G.  3,  c.  17 
(/r.),  may  render  themselves  impeachable  of 
waste  in  respect  of  trees  planted  by  them- 
selves. 

Tenants  for  lives  renewable  for  ever,  though 
unimpeachable  of  waste,  will  be  restrained 
from  felling  ornamental  timber,  or  timber 
too  young  for  cutting,  or  from  felling  timber 
in  an  unhusbandlike  manner ;  but  an  inten- 
tion on  the  part  of  the  tenant  to  commit  such 
acts  must  be  shown  to  the  Court,  in  order  to 
induce  it  to  interfere  by  injunction. — PentUmd 
V.  SomervUle,  2  I.  C.  R.  289 ;  4  I.  Jur.  4,  and 
886.    (C.) 


2.  A  lease  for  lives  renewable  for  ever, 
made  before  the  5  G.  3,  c.  17  (/r.),  contained  an 
exception  of  all  timber  trees  then  standing, 
growing,  or  being,  or  which  at  any  time  there- 
after should  be  standing,  growing,  or  being 
on  the  demised  premises.  Held,  that  in  a 
f.-f.  grant  under  the  Ren.  Lease.  Conv.  Act, 
the  exception  should  not  be  inserted  in  those 
terms,  but  should  be  altered,  having  regard 
to  the  rights  of  the  tenant  under  that  statute. 
—Ex parte  Armstrong,  8  L  C.  R.  30.     (R.) 


TIME. 

—  Of  Tenancy,    See  Lkasb,  H. 

—  Prom  which  Interest  is  givtsu     Set  IxTtaixt, 
PKCnOABT,  V. 

—  From  which  Account  mntt  be  ordered.     S* 
Accocirr,  IIL 

—  For  Opening  Fiat,     See  Bakkbuptct,  VL 

—  When  it  is  of  the  essence  of  tkt  AgrtemenL 

See  AORBKMBKT,  IX. 

—  For  Excepting  to  Answer,     See  P«ACnci, 

AXSWEK. 

—  Flhng  Answer  nmncpro  teste.    See  Psacuck, 
AirswBR. 

—  Filing AffidaviU,  See  Pbactick,  Etidbfci, 
1 1  — Affidavits.      « 

—  For  Appealing,    See  Practicb,  Appeal. 

—  Of  Amending  Bill.     See  Fracticb— Bai, 
Amendment  of. 

—  Given  within  which  to  Answer.     See  V^Lk^- 
TiCE,  Answer. 

—  Git'cn,  Answer  ordered  to  be  Filed  in.    See 
Pbactice,  Answer. 

—  For  Answering  generally.      See    Peactics, 
Answer. 

—  When  a  Power  may  be  Executed.  See  Poweb, 
II. 

—  For  Filing  Exceptions  to  Report.    See  Prac- 
tice, Master,  Reference  to. 

See  Length  of  Time — Mortoaob,  V — Prac- 
tice, Evidence. 
I.  In  general. 

n.   COMPL-TATION    OF. 


TITHES. 

—  Causes,  Evidence  on.    See  Practice,  Evi- 
dence, GENERALLY.      See  PLEADING, 

Parties. 
I.  Generally. 

II.  TriLE  to:  Endowment  of  Vicaragb. 
ni.  Of  what.  Payable. 
IV.  Setting  out — how  Payable — Caebt- 


V. 
VI. 

vn. 
viii. 

IX. 


XL 
XU. 

xni. 


iNG  away. 
Whether  Great  or  Small. 
SriTs  FOR ;  Pleading  and  Etidenci 

relating  thereto. 
Impropriator  of. 
Easter  Offerings,  &c. 
Exemption    and    Discharge    from: 

Prescription  de  non  dbcdlando. 
Modus. 

1.  VnUdity. 

2.  Suits,  and  Evidence  thereon,  in  Estab- 

lishinq  Modus  by  Billy  or  as  a  Defence 
by  Plea,  ffc. 

Custom  respecting. 

Composition. 

Commutation  and  Rentcharoe. 


I.  Tithes  generally. 

[See  4  G.  4,  c.  99  ;  2  &8  TF.  4,  c.  119;  5  A 
6  H'.  4,  c.  74 ;  6  &  7  TF.  4,  c.  71 ;  1  &  2  Fic^ 
c.  109 ;  9  &  10  Vic,  c.  73 ;  10  &  II  Vic,  c  10.] 

8.  Upon  the  application  of  a  tithe  owner, 
under  the  4  6r.  4,  c.  99,  s.  38,  a  receiver  in  » 
minor^s  cause  was  directed  to  pay  over  one 
year's  arrear  of  tithe  composition  out  of  the 


Generally, 
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Title  to. 
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proceeds  of  a  distress  for  rent  made  by  him 
npon  a  tenant,  who  was  primarily  liable  to 
pay  the  tithe  composition. 

The  tenant  ougnt  to  have  notice  of  snch  an 
application. 

When  the  amount  is  small,  the  tithe  owner 
will  not  be  compelled  to  apply  to  be  examined 
pro  interesse  mo, — Ilawkes  v.  Smith,  S.  &  Sc. 
826.     (R.) 

1.  In  a^tithe  snit  in  which  the  disputed  sum 
was  only*£6.  Is.  5d.,  the  deft,  moved  at  the 
Rolls  that,  on  paying  this  snm,  ptf.  should  be 
stayed  from  taking  any  further  proceedings. 
That  motion  was  granted.  On  appeal — Held. 
that  the  Bolls  order  should  be  affirmed ;  and 
that  since  there  was  not,  in  this  case,  an  alle- 
gation of  any  special  circumstances  arising 
either  from  combination,  or  from  any  right, 
to  be  ascertained ;  nor  any  difficulty  in  the 
way  of  proceeding  at  law  ;  the  bill  might  have 
been  demurred  to,  or  dismissed  at  the  hearing, 
with  costs. 

Semble — ^The  tithe  composition  might  have 
been,  recovered  in  any  county  in  which  the 
deft,  resided,  even  though  the  lands,  out  of 
which  the  tithe  issued,  were  situated  in  a  dif- 
ferent county. — Disney  v.  Taqffe,  1  Dr.  &  Wal. 
94.    (C.)— [Affg.  S.  &  Sc.  105.    (R.)] 

2.  A  receiver  appointed  over  a  renewable 
leasehold,  subject  to  a  heavy  head  rent,  and 
to  the  payment  of  tithe  rentcharge,  will  be 
required  to  pay  the  rentcharge  in  priority  to 
the  head  rent. — Madden  v.  Wilson,  6  I.  Jur. 
129.    (R.) 

3.  The  1  &  2  PT.  4,  c.  27,  s.  2,  applies  only 
to  adverse  claimants  of  a  rent ;  and  the  occu- 
pier of  land  cannot  set  it  up  as  a  defence 
against  an  owner  of  tithe  rentcharge  in  a  suit 
for  It. — [Incorporated  Society  v.  Sheil,  10  I.  E. 
R.  411,  confirmed.] — NetterviUe  v.  Power,  6  I. 
Jur.  N.  S.  123.    (R.) 

n.  TiTLB  TO  Tithes  :  Endowment  op 
Vicarage.    - 

4.  King  James  I.  granted  by  letters  patent 
the  rectorial  churches  and  chapels  of  T.  and 
E.,  and  two  parts  of  the  tithes  and  altarages 
of  the  rectory  or  chapel  of  C,  parcel  of  the 
possessions  of  the  late  abbey  or  monastery  of 
T. ;  the  grantee  maintaining  and  repairing 
the  chancel  of  the  churches,  rectory,  and 
chapels,  at  his  cost,  from  time  to  time  for 
ever ;  and  supporting  annually,  and  from  time 
to  time  paving  the  stipend  of  the  curates,  and 
all  other  the  rents  and  services  issuing  or  pay- 
able out  of  or  from  the  premises.  In  1641  the 
church  of  K.  was  destroyed,  and  was  not 
afterwards  re-built.  By  an  order  of  the  Lord 
Deputy  and  Council,  in  1618  the  parish  of  K. 
was  united  with  the  parish  of  A.  In  1855  the 
bishop  of  the  diocese,  by  deed  executed  under 
the  13  &  14  Vic.,  c.  72,  erected  the  ancient 
parish  of  K.,  and  a  part  of  the  parish  of  A., 
into  a  new  district  or  parish,  to  be  called  by 
the  name  of  the  parish  of  E.,  and  constituted 
the  district  or  new  parish  of  E.  into  a  perpe- 
tual cure,  and  delared  that  the  curate  thereof. 


and  his  successors,  should  be  perpetual  curates 
thenceforth  and  for  ever,  of  the  new  parish  ; 
and  appointed  a  salary  for  the  perpetual  cu- 
rates. In  1856  a  new  church  was  erected  in 
the  old  parish  of  K.  IJdd,  that  the  curate  of 
the  new  parish  of  K.  was  not  entitled  to  any 
stipend  from  the  owner  of  the  tithes  of  K. 

That  the  owner  of  the  tithes  was  not  bound 
to  repair  the  chancel  of  the  new  church  of  E. 

A  solicitor,  who  claimed  a  lien  on  deeds,  was 
summoned  as  a  witness,  with  a  subpcena  chices 
tecum.  He  brought  the  deeds  into  Court,  but 
refused  to  produce  them.  Held,  that  secon- 
dary evidence  of  their  contents  was  not 
admissible,  the  person  proposing  to  give 
secondary  evidence  being  liable  to  pay  the 
costs  of  the  solicitor. — Att,- General  v.  Ashe, 
10  I.  C.  R.  809.    (R.) 


m.  Op  what.  Payable. 

5.  Where  lands  were  not  formerly  in  the 
possession  of  the  dissolved  monasteries,  unity 
of  possession  of  the  lands  and  tithe  will  not 
extinguish  the  tithe.  Therefore  where  the 
petitioner  derived  title  under  a  lease  made  in 
1700,  for  lives  renewable  for  ever  of  lands, 
and  the  tithes  thereof,  the  Court  refused  to 
declare  the  lands  tithe  free  (on  a  petition  pre- 
sented under  the  1  &  2  Vic,  c.  109,  s.  16), 
though  no  tithe  had  been  paid  since  1700, 
there  being  no  proof  that  the  lands  were 
abbey  lands,  and  no  notice  of  the  proceedings 
having  been  given  to  the  reversioner. — Denny 
V.  Dwce  of  Devonshire,  1  I.  C.  R.  401 ;  4  I.  Jur. 
245.  (R.>— [Varied  on  appeal :  next  case.] 

6.  A  demise  of  lands  and  the  tithes  thereof 
does  not  necessarilv  mean  a  demise  of  lands 
and  a  demise  of  tithes  at  separate  and  inde- 
pendent properties ;  but  may,  if  the  circum- 
sances  warrant  such  an  interpretation,  be 
construed  to  mean  a  demise  of  lands  titlie  free. 
[Varying  the  decision  1 1.  C.  R.  401.] 

The  1  &  2  Vic,  c.  109,  s.  20,  enacting  that 
the  provisions  thereinbefore  contained,  "  with 
respect  to  the  establishment  of  exemption, 
&c.,  from  tithes,  shall  not  extend  to  any  case 
where  the  tithes  of  any  land  shall  have  been 
demised  by  deed  for  any  term  of  life  or  years, 
or  where  any  composition  for  tithes  shall 
have  been  made  by  deed  or  writing,  by  the 
person  entitled  to  such  tithes,  with  the  owner 
or  occupier  of  the  lands,  for  any  such  term 
for  life  or  years,  and  such  demise  or  composi- 
tion shall  be  subsisting  at  the  time  of  the  pas- 
sing of  the  Act,  nor  to  any  suit  for  establish- 
ing a  claim  to  tithes  then  pending,"  means 
that  the  exempting  clauses  of  the  statute  are 
not  applicable  to  the  case  of  the  owner  of 
tithes  demising  them  to  the  owner  or  occupier 
of  the  land  chargeable  with  those  tithes ;  but  a 
person  actually  entitled  to  the  common  owner- 
ship both  of  lands  and  the  tithes  thereof  is 
not,  merely  because  he  has  derived  his  title 
under  a  lease  making  separate  demises  of 
each,  disentitled  by  that  sec.  to  hold  the  lands 
tithe  free. 

When  petitioners  under  the  statute  1  &  2 
Vic,  c.  109,  s.  16,  praying  that  W.  should  be 
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Suits  for. 


declared  tithe  free,  alleged  that  W.  had 
coDi^tituted  part  of  the  po^jsessions  of  the 
monastery  of  1).  and  were  held  by  the  friars 
and  abbots  free  from  tithes  ;  and  that  under 
a  coinini^vion  i^<ned  in  the  is  Eliz.  an  inquisi- 
tion was  held.  an<l  the  jury  found  that  l.*>Oafres 
of  land  in  \\'..  with  their  tithes,  fonued  parcel 
of  the  possessions  of  the  nionasterj-  of  I),,  and 
had  been  coucealcnl  from  the  Queen  and  her 
progenitors;  and  the  petitioners  aNo  alleged 
that  by  letters  patent  in  the  I*.)  AV/c,  l."iOarres 
of  land  in  W.  and  their  tithes  were  granted  to 
H.^  under  whom  the  petiti»>ners  allegetl  that 
thev  derived  bv  lease  made  in  17(M».  demising 
W.  and  the  tithes  thereof  for  three  lives,  with  a 
covenant  for  perpetual  renewal ;  and  <tated  a 
composition  made  in  ls:5.*5,  and  a  certitieate  of 
the  conmiissioner  certifying  the  composition 
of  the  parish  in  which  W.  was  situate  (of 
which  £47  was  assessed  on  W.),  and  certify- 
ing that  it  was  payable  to  the  respondent ; 
and  the  petitioners  also  alleged  that  for  sixty 
years  anterior  to  the  composition,  W.  was 
held  by  the  owner  and  the  tenants  thereof 
tithe  free.  The  resi>ondent  deuie<l  that  W. 
was  part  of  the  ]>osses>ions  of  the  monastery, 
and  insisted  that  even  admitting  the  state- 
ment of  the  petitioners  as  to  the  150  acres  to 
be  true,  it  only  led  to  the  conclusion  that  to 
that  extent  alone  were  the  lands  of  W.  tithe 
free.  The  Court  referred  it  to  the  Master  to 
enquire  whether  W.  was  rightly  charged  with 
tithe  composition  if  the  1  &  2  F/r.,  c.  KM),  had 
not  passed,  or  if  such  compo'silion  had  not 
been  suspended.  Evidence  was  entered  into 
on  both  sides,  and  tendered  to  the  Master, 
who  declined  to  consider  it ;  and  as  it  ap- 
peared on  the  petition  and  the  charge  that 
the  lands  and  tithes  were  separately  demised 
by  the  lease  of  17(K)j  he  found  that  W.  would 
have  been  rightfully  charged  with  tithe  com- 
position if  the  1  &  2  F/c,  c.  109,  had  not 
passed,  or  if  such  composition  had  not  been 
suspended.  The  Court  (being  of  opinion  that 
the  lease  of  1700  was  susceptible  of  being 
construed  to  mean  a  demise  of  W.  tithe  free, 
and  as  the  respondent  had  not  in  his  discharge 
rested  his  defence  upon  the  view  adopted  by 
the  Master,  but  had  denied  the  title  of  II., 
the  lessor  of  the  petitioners)  directed  the 
Master  to  review  his  report ;  but  ordered  that 
notice  of  all  further  proceedings  should  be 
given  to  the  person  entitled  to  the  reversion 
on  the  lease  of  1700,  who  had  not  previously 
been  made  a  party  in  the  matter . —  Denny  v. 
Devonshire,  1  I.  C.  R.  657 ;  5  I.  Jur.  857.    (C.) 


rV.  Settino  out  :  how  Payable  :  Cabstino 

AWAY. 


V.  Whether  Great  or  Small. 


VI.  SiTiTS  fob:   Pleading  and  Evidence 
Relating  thereto. 

ISu  6  &  6  TT.  4,  c.  74.] 

1.  Deft.,  in  a  tithe  suit,  said  by  his  answer 
that  he  heard  and  believed  that  ptf .  was  insti- 


tuted and  inducted  into  the  rectory  of  A. ; 

:  that  he  had  ever  since  continued,  and  then 

'  was,  rector  of  A.,  and  as  such  was  entitled  to 

the  tithes  of  A.;  **but  for  greater  certainty 

as  to  the  truth  and  legality  of  said  several 

matters,  deft,  bogs  leave  to  refer  to  such  proof 

of  same  as  complainant  may  adduce."     It  was 

proved  that  ptf.  had  been  in  the  receipt  of 

'  til  lies  for  several  years,  and  had   been  paid 

tithes  by  deft.     Held,  that  ptf.  was  not  bound 

to  prove  his  title  by  producing  the  certificate 

of  Ids  collation,  presentation,  or  donation. — 

Jones  v.  Wnlh,;  1  Jones,  300.     (E.E.) 

I  2.  The  ptf.  sued  as  vicar  for  tithe  composi- 
tion ;  and  in  his  bill  set  out  the  certificate  in 
which  he  was  named  as  vicar,  and  the  applot- 
ment  charging  the  deft,  as  occupier.  The 
deft,  in  his  answer  said  that  he  believed  the 

,  commissioners  did  make  and  sign  such  cer- 
tilicate  us  in  bill  stated  ;  but  whether  the  same 
was  duly  prepared  and  signed,  he  referred  to 

,  siieh  proof  as  the  ptf.  should  produce  thereof. 

,  rpon  hearing  upon  bill  and  answer  —  Udd, 
that  the  certificate  sufficiently  proved  the 
title  of  the  ptf.  —  Crowley  v.  Flood,  2  Jones, 
Tioo.  (E.E.) 

3.  AVhen  the  Remembrancer  has  allocated 
a  sum  to  be  paid  by  a  receiver,  as  the  tithe 
rentcharge  due  out  of  the  lands  over  which 
he  has  been  appointed,  and  his  certificate  has 
been  served  upon  the  i*eceiver,  and  a  personal 
♦lemand  made  for  the  amount  of  such  rent- 
charge,  upon  non-payment  of  same,  the  party 
entitled  will  obtain  an  attachment  against 
the  receiver.  The  G.  O.  of  the  Court,  direct- 
ing the  receiver  to  pay  the  tithe  rentcharge, 
amounts  to  an  order  to  pay  it  in  each  parti- 
cular case.— i?ratr«  v.  B.,  2  I.  E.  R.  409.  (E.E.) 

4.  A  sequestrator,  appointed  over  a  parish, 
at  the  suit  of  judgment  creditors  of  the  in- 
cumbent, presented  a  memorial,  under  1  &  2 
Vic.j  c.  lOy,  for  arrears  of  tithe  composition, 
due  before  the  sequestration  issued;  and  a 
sum  was  accordingly  lodged  in  the  Treasury 
on  account  of  those  arrears.  Before  the  pay- 
ment the  incumbent  died,  and  the  memorial 
having  stated,  by  mistake,  as  was  alleged, 
that  he  was  the  person  entitled  to  the  arrears, 
his  personal  representative  claimed  the  money 
in  the  Treasury  against  the  sequestrator,  and 
the  officer  refused  to  pay  either  party  without 
the  order  of  the  Court  of  Ch.  Whereupon,  a 
bill  was  filed  in  the  names  of  the  sequestrator 
and  the  judgment  creditors  in  whose  behalf 
he  was  appointed,  as  co-ptfs.,  against  the  per- 
sonal representative  of  the  incumbent,  stating 
the  foregoing  facts,  and  praying  that  the 
sequestrator  might  be  decreed  to  be  the  person 
entitled  to  receive  the  money  in  the  Treasury. 
Held,  that  a  general  demurrer  should  be  al- 
lowed to  the  bill,  on  two  grounds:  first,  that 
the  sequestration  was  not  retrospective,  but 
attached  the  future  accruing  tithe  only,  and 
therefore  did  not  entitle  the  ptf s.  to  the  money 
in  the  Treasury ;  secondly,  that  at  any  rate 
the  sequestrator  could  have  had  no  interest 
or  title  in  this  suit,  and  should  not  have  been 
made  a  co-ptf . — Egan  v.  Heencm,  3 1.  E  R.  50. 
(R.) 


Suits  for. 
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1.  Under  the  1  &  2  Fie,  c.  109,  s.  82,  upon 
application  by  three  or  more  persons  in  any 
parish,  each  charged  with  payment  of  £3 
or  upwards  in  respect  of  the  tithe  rentcharge, 
and  who  have  given  notice  in  the  manner 
specified  by  the  Act,  Qaarter  Sessions  may 
vary  the  rentcharge  according  to  the  price  of 
com.  An  order  reducing  the  rentcharge  re- 
cited that — whereas,  due  notice  having  been 
first  by  them  given,  three  owners  and  occu- 
piers of  land  in  the  parish  of  F.,  &c.,  each 
charged  with  payment  of  £3  and  upwards  in 
respect  of  the  rentcharge  payable  in  lieu  of 
the  composition  for  tithes  made  by  certificate 
of,  &c.,  applied  to  the  Justices  of  the  Peace  at 
Quarter  Sessions,  &c.  Afterwards  the  incum- 
bent proceeded  by  petitions  under  the  30th 
sec.  of  the  Act,  to  recover  the  rentcharge 
which  accrued  from  the  gale  day  after  the 
order  of  Sessions,  as  if  no  reduction  had  taken 
place ;  and,  a  rule  nisi  for  a  receiver  having 
been  obtained,  the  respondent  came  in  to 
show  cause  against  it,  relying  upon  the  order 
of  the  Quarter  Sessions,  nddy  that  the  re- 
citals in  the  order  were  not  evidence  of  the 
facts  thereby  stated. — Thompson  v.  Sheil^  S  I. 
E.  R.  135.    (R.) 

2.  Proceedings  stayed  against  one  of  several 
defts.  in  a  tithe  suit,  upon  payment  of  the 
sums  decreed  against  him,  and  the  costs  of 
the  cause  and  motion,  save  so  far  as  the  costs 
of  the  cause  related  exclusively  to  the  other 
defts.— OttW  V.  Griffin,  8  I.  E.  R.  612.    (E.E.) 

8.  The  petitioner,  as  rector  and  vicar  of  a 
parish,  claimed  by  his  petition  one  year's  tithe 
rentcharge  from  the  owner  of  the  first  estate 
of  inheritance  in  lands.  Held,  that  the  pe- 
tition was  properly  framed  within  the  Ch. 
Reg.  Act,  8.  15,  and  the  9th  G.  O.,  1851. 

The  applotment  of  tithe  rentcharge  made 
by  commissioners  under  the  4  G,  4,  c.  99,  is 
not  in  every  case  conclusive  evidence  of  the 
amount  payable  by  the  tithe-payer. 

Statutes  are  to  be  construed  as  mandatory 
and  imperative  when  they  prescribe  acts  to  be 
done  by  private  parties ;  but  are  only  directory 
when  they  require  public  officers  to  do  the 
acts ;  in  which  case  the  default  or  mistake  of 
the  officers  will  not  destroy  the  rights  of  the 
parties.— P/imX;«<  v.  Malley,  8  I.  Jur.  N.  S.  83. 
(M.O.) 


Vn.  Impbopriator  of. 


Yin.  Easter  Offerings,  &c. 


IX.  Exemption  and  Discharge  from  :  Pre- 
scription DE  NON  DECIMANDO. 

4.  In  1731,  the  lands  of  B.  and  M.,  with  so 
much  of  the  tithes  as  were  vested  in  the  lessor, 
were  demised  for  51  years.  In  1764,  F.  became 
entitled  to  the  interest  in  the  lease,  and  so 
continued  until  1782,  when  it  expired.  The 
lands  of  B.,  C,  and  M.  were  demised  to  F.,  for 
lives,  with  covenant  for  perpetual  renewal,  in 
1761. 


In  1766,  the  tithes  of  B.,  C,  and  M.  were 
demised  for  lives,  with  covenant  for  perpetual 
renewal.  In  1813  and  1832,  renewals  of  the 
lease  were  granted,  the  interest  of  which  was 
vested  in  A.  In  1834,  a  tithe  composition 
was  made  in  the  parish  where  the  lands  were 
situate,  and  the  commissioners  certified  that 
a  certain  proportion  of  the  tithes  was  payable 
to  those  claiming  under  the  lease  of  1766, 
and  the  remainder  to  the  vicar.  There  was 
no  evidence  of  the  payment  of  tithes  for 
sixty  years  previous  to  1834.  Hdd,  overrul- 
ing objections  to  the  Master's  report,  that  the 
right  of  exemption  from  the  payment  of 
tithes,  under  the  1  &  2  Fic,  c.  109,  s.  18,  was 
not  established,  the  case  falling  within  the 
exception  in  sec.  20. 

The  exception  in  the  1  &  2  Ftc,  c.  109,  s. 
20,  is  not  confined  to  the  case  of  a  demise  of 
tithes  to  the  owner  or  occupier  of  the  lands 
in  respect  of  which  tithes  are  payable. — EUis 
V.  O^NeUl,  3 1.  C.  B.  280.  (R.)— [5c«  next  case.] 

5.  When  there  is  no  evidence  of  the  pay- 
ment of  tithes  from  a  particular  denomina- 
tion for  60  years  next  preceding  the  estab- 
lishment of  a  composition  in  lieu  of  tithes  in 
the  parish,  the  presumptive  bar  thus  created 
under  the  1  &  2  Ftc,  c.  109,  s.  18,  is  not 
avoided  by  showing  that  the  tithes  of  the 
lands  in  question  had,  amongst  others,  been 
demised  to  a  person  not  in  privity  with  the 
lands,  for  a  term  which  was  subsisting  at  the 
passing  of  the  Act— -£/?««  v.  O'NdU,  3  I. C.  R. 
609.    (C.) 

6.  When  upon  hearing  a  petition  under  the 
Tithe  Acts,  lands  are  declared  to  have  been 
exempt  from  tithes  and  tithe  rentcharge,  th'e 
order  will  be  made  without  prejudice  to  the 
amount  of  tithe  rentcharge  or  composition 
(from  which  those  lands  are  declared  to  be  ex- 
empted) being  re-applotted  upon  the  other 
lands  in  the  parish,  which  are  not  tithe  free  ; 
and  to  the  certificate  of  tithe  composition 
being  amended  accordingly. — Sherlock  y,  DcJy, 
2  I.  Jur.  N.  S.  225.    (R.) 


X.  Modus. 

1.  Validity. 

2.  Suits  and  Evidence  thereon  in  Estab- 

lishing Modus  by  Billf  or  as  a  De- 
fence by  PkOf  |t. 


XI.  Custom  respecting. 

7.  The  1  &  2  Vic,  c.  109,  does  not  create 
any  new  grounds  of  exemption  from  payment 
of  the  rentcharge  in  lieu  of  tithe,  or  establish 
exemptions  in  cases  in  which  they  could  not 
have  existed  independently  of  the  Act ;  and 
the  18th  sec.  relates  to  cases  of  the  possession 
or  enjoyment  of  exemption,  and  to  the  evi- 
dence to  be  required  of  such  possession  or 
enjoyment.  In  order  to  show  an  exemption, 
two  things  are  necessary :  first,  the  title  to  the 
lands  giving  a  legal  capability  of  exemption, 
e.  g.,  being  derived  from  an  ancient  monas- 
tery ;  and,  secondly,  the  enjoyment  of  the  ex- 
emption for  the  period  specified  in  the  Act. 
Therefore,  a    petition    claiming    exemption 
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ezcliiviTely  on  the  ground  of  non-payment  of 
tithe,  &c^  for  sixtj  yean  next  before  the  sign- 
ing of  the  certificate  of  tithe  composition,  was 
dismissed,  with  costs — the  Court,  after  argu- 
ment, holding  that  it  had  jurisdiction  so  to 
dismiss  it,  although  the  statute  is  silent  as  to 
costs. — Chambers  T.  The  Earl  of  Shannon,  5 1.  E 
B.835.    (B.) 

Xn.  Tithe  Coicpositiok. 

1.  A  demise  of  lands  and  the  tithes  thereof 
does  not  necessarily  mean  a  demise  of  lands 
and  a  demise  of  tithes  as  separate  and  inde- 
pendent properties,  but  may,  If  the  circum- 
stances warrant  such  an  Interpretation,  be 
construed  to  mean  a  demise  of  lands  tithe 
free. 

The  1  &  2  Vic,,  c.  109,  s.  201,  enacting  that 
the  provisions  thereinbefore  contained  "  with 
respect  to  the  establishment  of  exemption,  &c^ 
from  tithes,  shall  not  extend  to  any  ease  where 
the  tithes  of  any  land  shall  have  been  demised 
by  deed  for  any  term  of  life  or  years,  or  where 
any  composition  for  tithes  shall  have  been 
made  by  deed  or  writing,  by  the  person  en- 
titled to  such  tithes,  with  the  owner  or  occu- 
pier of  the  land,  for  any  such  term  for  life  or 
years,  and  such  demise  or  composition  shall 
be  subsisting  at  the  time  of  the  passing  of  the 
Act,  nor  to  any  suit  for  establishing  a  claim 
to  tithes  then  pending,"  means  that  the  ex- 
empting clauses  of  the  statute  are  not  appli- 
cable to  the  case  of  the  owner  of  tithes  demising 
them  to  the  owner  or  occupier  of  the  land 
chargeable  with  those  tithes ;  but  a  person 
actually  entitled  to  the  common  ownership 
both  of  lands  and  the  tithes  thereof  is  not, 
merely  because  he  has  derived  his  title  under 
a  lease  making  separate  demises  of  each,  dis- 
entitled by  that  sec.  to  hold  the  lands  tithe 
free. 

When  petitioners  under  the  1  &  2  Vie^  c. 
109,  8.  16,  praying  that  W.  should  be  declared 
tithe  free,  alleged  that  those  lands  had  con- 
stituted part  01  the  possessions  of  the  monas- 
tery of  D.  and  were  held  by  the  friars  and 
abbots  free  from  tithes ;  and  that  under  a 
commission  issued  in  the  18  Eliz.  an  inquisi- 
tion was  held,  and  the  jury  found  that 
150  acres  in  W.,  and  their  tithes,  formed 
parcel  of  the  possessions  of  the  monastery 
of  D.,  and  had  been  concealed  from  the 
Queen  and  her  progenitors ;  and  the  peti- 
tioners also  alleged  that  by  letters  patent  in 
the  19  Eliz,y  150  acres  in  W.,  and  their  tithes, 
were  granted  to  H.,  under  whom  the  peti- 
tioners alleged  that  they  derived  by  lease  made 
in  1700,  demising  W.  and  the  tithes  thereof 
for  three  lives,  with  a  covenant  for  pepetual 
renewal ;  and  stated  a  composition  made  in 
1833,  and  a  certificate  of  the  commissioner 
certifying  the  composition  of  the  parish  in 
.which  W.  was  situate  (of  which  £47  was  as- 
sessed on  W.),  and  certifying  that  it  was  pay- 
able to  the  respondent ;  and  the  petitioners 
alleged  that  for  sixty  years  anterior  to  the 
composition,  W.  was  held  by  the  owner  and 
the  tenants  thereof  tithe  free.  The  respond- 
ent denied  that  W.  was  part  of  the  possessions 
of  the  monastery ;   ana  insisted  that,  even 


admitting  the  statement  of  the  petitioners  is 
to  the  150  acres  to  be  true,  it  only  led  to  the 
conclusion  that  to  that  extent  alone  were  the 
lands  of  W.  tithe  free.  The  Court  referred  it 
to  the  Master  to  enquire  whether  W.  would 
have  been  rightfully  charged  with  tithe  com- 
position if  the  1  &  2  Vic^  c.  109,  had  not 
passed,  or  if  such  composition  had  not  been 
suspended?  Evidence  was  entered  into  on 
both  sides,  and  tendered  to  the  Master,  who 
declined  to  consider  it ;  and,  as  it  appeared 
on  the  petition  and  the  charge  that  the  lands 
and  tithes  were  separately  demised  by  the 
lease  of  1700,  he  found  that  W.  would  have 
been  rightfully  char^eed  with  tithe  composi- 
tion if  the  1  &  2  Vic.,  c.  109,  had  not  been 
passed,  or  if  such  composition  had  not  been 
suspended.  The  Court  (being  of  opinion  that 
the  lease  of  1700  was  susceptible  of  being 
construed  to  mean  a  demise  of  W.  tithe  free, 
as  the  respondent  had  not  in  his  discharge 
rested  his  defence  upon  the  view  adopted  by 
the  Master,  but  had  denied  the  title  of  H.,  the 
lessor  of  the  petitioners)  directed  the  Master 
to  review  his  report,  but  ordered  that  notice 
of  all  further  proceedings  should  be  given  to 
the  person  entitled  to  the  reversion  on  the 
lease  of  1700,  who  had  not  previously  been 
made  a  party  in  the  matter. — Vtnny  v.  Devon- 
thire,  1  I.  C.  R.  657 :  5  I.  Jur.  857.  (C.>- 
[Varylng,    1  L  C.  R.  401 ;  4  L  Jur.  245.  (R.)] 


Xm.  Commutation  and  Rbntchabob. 
[See  2  &  8  TF.  4,  c.  119 ;  1  &  2  Vic,  c.  109.] 

2.  Service  of  subpoena,  to  appear  and  an- 
swer a  bill  for  tithe  composition,  may  be 
effected  out  of  the  jurisdiction,  under  the  4  & 
5  W.i,  c.  82.— ^nofi.,  1  Jones,  561.  (E.E.) 

3.  The  owner  of  a  tithe  composition,  ef- 
fected under  the  4  G.  3,  c.  99,  may  sue  for 
it  by  a  bill  in  Equity,  though  he  might  have 
distrained  deft,  for  the  amount. 

The  jurisdiction  of  the  Superior  Court  is 
not  taken  away  in  cases  in  which  the  amoont 
of  the  tithe  composition  demanded  is  within 
the  Civil-bill  Court's  jurisdiction.— /2yaii  v. 
Maher,  1  Jones,  595.  (E.E.) 

4.  A  lessee  of  tithes  may  maintain  a  bill  to 
recover  tithe  composition  effected  under  the 
2  &  3  H^.  4,  c.  119,— Kane  v.  Pott^-,  2  Jones, 
276.  (E.E.) 

5.  In  answer  to  a  petition  for  a  receiver 
to  pay  tithe  composition  under  the  2  ft  3 
W,  4,  c.  119,  s.  15,  respondent  cannot  set 
up  as  a  defence  that  the  lands  are  occupied 
by  his  undertenants,  who  held  under  un- 
stamped accepted  proposals  in  writingt  ex- 
ecuted before  the  16th  August  iS32.—Orpe» 
y,  Allen,  2  Jones,  434.  (E.E.) 

6.  Semble — A  person  in  possession  of  land* 
under  a  contract  for  a  lease  for  a  term  greater 
than  three  years,  but  on  which  an  action 
at  law  could  not  be  maintained,  is  not  a  per- 
son having  an  estate  or  interest  therein  greater 
than  a  tenancy  from  year  to  year,  within  the 
2  &  3  W^.  4,  c.  119,  s.  12,  though  a  Conrt 
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of  Equity  would  decree  specific  execation 
of  the  contract,  on  the  ground  of  part  per- 
formance.— <)rpen  t.  Moore,  2  Jones,  435.  (E.£.) 

1.  A  purchaser  of  an  estate,  sold  under  a 
decree  of  the  Court  of  Ch.,  who  confirmed 
his  sale  on  the  28th  April,  but  whose  pur- 
chase deed  was  not  executed  until  the  8th 
Dec.  following,  is  liable  for  the  tithe  com- 
position which  accrued  due  on  the  1st  Nov.; 
the  lands  being  in  the  occupation  of  tenants 
from  year  to  year. 

A  person  having  in  the  lands  a  clear 
equitable  estate,  greater  than  a  tenancy  from 
year  to  year,  is  a  person  liable  to  the  tithe 
compostiou,  within  the  2  &  3  W.  4,  c.  119, 
8.  l2,-^St€wart^,AUxaHdtr,  2  Jones,  530.  (E.E.) 

2.  Under  the  1  &  2  Ftc,  c.  109,  s.  1,  a  ptf. 
is  entitled  to  dismiss  his  bill  without  paying 
costs,  though  it  was  filed  to  recover  not  only 
the  tithe  composition  due  for  1834,  1835,  and 
1836,  but  also  the  arrears  or  additions  reco- 
verable therewith,  under  the  Million  Act. 
He  may  dismiss  the  bill  as  against  one  of 
several  defts.,  and  retain  it  as  to  the  others. 

As  a  general  rule,  the  costs  in  a  Court  of 
Equity  follow  the  result. — Ihtrgk  v.  Kenny^ 
ILE.  R.2C4.    (E.E.; 

8.  On  a  summary  petition,  under  the  1  &  2 
Vic.^  c.  109,  8.  IC,  the  Court  has  not  juris- 
diction to  declare  a  certificate  null  and  void : 
it  can  only  amend  the  certificate  of  applet- 
ment  as  to  the  charge  on  the  petitioner's 
land. 

On  such  a  petition,  the  Court  has  not 
jurisdiction  to  decide  between  the  two  con- 
flicting certificates. — Connor  v.  Devonthire,  1 
I.  E.  R.  328.     CE.E.) 

4.  On  a  petition  under  the  1  &  2  Vic^  c. 
109,  s.  16.  claiming  a  partial  exemption  on 
the  ground  of  a  imdm  decimandiy  it  was  re- 
ferred to  the  Remembrancer  to  enquire  and 
report  whether  those  lands  were  rightfully 
charged  with  tithe  or  tithe  composition.  On 
the  report  of  a  modus  decimanai,  as  contem- 
plated by  the  Act,  they  were  declared  not 
chargeable  with  tithe  composition ;  and  the 
applotment  book  was  directed  to  be  altered 
accordingly  by  the  proper  officer,  without 
prejudice  to  the  previous  liabilities  of  the 
applicants.  A  copy  of  the  order  and  sum- 
mons to  proceed  thereunder,  to  be  served,  oue 
month  previously,  on  the  churchwardens  of 
the  pari!«h,  and  on  twelve  of  the  tithe  payers, 
and  to  be  posted  on  the  usual  places  for  post- 
ing notices  of  road  sessions ;  with  liberty  to 
the  tithe  payers  to  appear  on  such  reference. 
-—Houston  V.  Kinahan,  1  I.  E.  li.  470 ;  Patter- 
8on  T.  Kinahm,  1  I.  E.  R.  478.  (E.E.) 

5.  In  a  suit  for  arrears  of  tithe  composition 
in  the  names  of  a  sequestrator  of  the  parish, 
and  of  the  Bishop,  who  died,  deft,  may,  never- 
theless, proceed  with  a  motion  for  costs. — 
Egan  v.  Dohtrty,  2  I.  E.  R.  68.    (E.E.) 

6.  Lands  were  applotted  with  tithe  com- 
position for  two  parishes.    On  a  petition  pre- 


sented under  the  1  &  2  Ftc,  c.  109,  s.  16,  the 
Court  referred  it  to  the  Remembrancer  to 
enquire  and  report  in  which  parish  the  lands 
were  situated,  and  whether  they  were  doubly 
charged  with  the  rentcharge ;  and,  if  so,  for 
which  parish  they  had  been  rightfully  charged 
therewith. — Armstrong  v.  Pepper,  2  L  E.  R.  89. 
(E.E.) 

7.  The  mode  of  service  required  by  the  1 
&  2  Vic^  c.  109  (Tithe  Rentcharge  Act),  ». 
30,  respecting  the  ten  days'  notice  of  a  party's 
intention  to  apply  for  a  receiver  under  that 
Act,  does  not  apply  to  service  of  the  order 
appointing  the  receiver.  That  order  must  be 
served  in  the  usual  manner  required  by  the 
Court  for  serving  its  orders. — Mcmganr,  massy ^ 
2  I.  E.  R.  106.    (E.E.) 

8.  A  receiver  appointed  under  the  1  &  2 
Ftc,  c.  109,  8.  30,  to  pay  the  tithe  rentcharse, 
is  bound  to  apply,  in  the  first  instance,  the 
sums  received  in  discharging  the  rentcharge 
and  costs,  and  has  nothing  to  do  with  paying 
the  head  rent  to  which  the  land  is  liable. — 
Saunderson  v.  Stoney,  2  I.  E.  li.  153.  (R.) 

9.  The  Registrar  of  the  Diocese  is  the  pro- 
per officer  to  amend  the  tithe  certificate  and 
applotment.  pursuant  to  an  order  made  under 
the  1  &  2  Ftc,  c.  109.— ^(fair  v.  Johnson,  3  I. 
E.  R.61.    (E.E.) 

10.  Under  1  &  2  Vic^  c.  109,  s.  82,  upon 
application  by  three  or  more  persons  in  any 
parish,  each  charged  with  payment  of  £3  or 
upwards,  in  respect  of  the  tithe  rentcharge, 
and  who  have  given  notice  in  the  manner 
specified  by  the  Act,  the  Q.  Sessions  may 
vary  the  rentcharge,  according  to  the  price  of 
corn.  An  order  reducing  the  rentcharge  re- 
cited, that  **  Whereas  due  notice  having  been 
first  by  them  given,  three  owners  and  occn- 
piers  of  land,  in  the  parish  of  T.,  &c.,  each 
cliarged  with  payment  of  £3  and  upwards  In 
respect  of  the  rentcharge  payable  in  lien  of 
the  composition  for  tithes  made  by  certificate 
of,  &c.,  applied  to  the  Justices  of  the  Peace  at 
Q.  Sessions,"  &c.  Afterwards  the  incumbent 
proceeded  by  petition  under  the  30th  sec.  of 
the  Act,  to  recover  the  rentcharge  which  ac- 
crued from  the  gale  day  after  the  order  of 
Sessions,  as  if  no  reduction  had  taken  place ; 
and  a  nfle  nisi  for  a  receiver  having  been  ob- 
tained, the  respondents  came  in  to  snow  cause 
against  it,  reiving  upon  the  order  of  the  Q, 
Sessions.  Heul,  that  the  recitals  in  the  order 
were  not  evidence  of  tlie  facts  thereby  stated ; 
and  as  it  now  appeared  that  one  of  the  tliree 
persons  who  signed  the  notice,  and  upon  whose 
application  the  order  was  made,  was  not  an 
owner  or  occupier  of  land  in  the  parish,  nor 
charged  with  payment  of  any  portion  of  the 
rentcharge — Uetdy  that  thd  Q.  Sessions  had 
not  jurisdiction,  and  that  the  order  was  a 
nullity.— T^oj/ipson  v.  Shid,  3  I.  E.  R.  135 ;  Fl. 
&  K.  63.  (R.) 

11.  Semble — ^That  when  an  agreement  ha* 
been  entered  into  since  the  passing  of  Stan- 
ley's Act,  for  granting  a  lease  at  a  rent,  over 
and  above  the  tithe  rentcharge,  the  Court  will 
perform  the  agreement,  by  adding  the  amonot 
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of  the  rentcharge  to  the  rent  agreed  on. — 
Davies  v.  Fitton,  4  I.  E.  R.  612  ;  2  Dr.  &  War. 
225.  (C.) 

1.  The  affidavit  verifying  a  petition  under 
1  &  2  Vic,  c.  109,  8.  30  (Tithe  Rentcharge 
Act),  may  be,  in  a  proper  case,  made  by  the 
agent  of  the  petitioner,  as,  when  the  agent  has 
peculiar  knowledge  of  the  fact.  —  Keliett  v. 
Sturgeon,  5  L  E.  R.  159.  (E.E.) 

2.  If  the  person  liable  to  pay  tithe  rent- 
charge  fail  to  do  so,  within  ten  days  after 
service  of  notice,  as  prescribed  by  1  &  2  Vic., 
c.  109,  the  rentcharger  is  then  entitled  to 
prepare  his  petition,  and  is  justified  in  refus- 
ing to  receive  the  arrears  without  the  costs 
incurred  in  preparing  his  petition  and  inci- 
dental thereto. 

What  are  reasonable  costs  in  such  case. — 
Macartney  v.  Graydon,  8  I.  E.  R.  99.  (R.) 

3.  The  Court  has  a  discretion  to  grant  or 
to  withhold  a  receiver  under  the  1  &  2  Vic,  c. 
109,  8.  20  (Tithe  Rentcharge  Act).  There- 
fore, though  the  petition  states  a  prima  facie 
title,  if  the  answering  affidavit  casts  a  fair 
doubt  on  it,  the  Court  will  not  appoint  a 
receiver. 

Senible — A  certificate  by  the  commissioners 
under  the  Tithe  Composition  Act,  4  G.  4,  c. 
90,  8.  25,  is  valid,  though  it  only  finds  gene- 
rally that  tithes  are  payable  to  a  lay  impro- 
priator, without  giving  his  name. 

Senible — The  certificate  does  not  conclude 
the  title  to  the  tithes. 

A  receiver  refused  to  a  lay  impropriator  to 
get  in  the  tithe  rentcharge,  there  being  a  con- 
test in  the  parish,  and  the  affidavit  stating 
merely  that  he  was  lay  impropriator.  —  Gre^ 
ville  V.  Fleming,  8  I.  E.  R.  201 ;  2  Jon.  &  L. 
835.  (C.) 


4.  The  Statute  of  Limitations  (3  &  4  TT.  4, 
c.  27,  8.  2)  applies  only  between  adverse 
claimants  of  estates  in  tithe  rentcharge,  and 
not  as  between  the  owner  of  the  tithe  rent- 
charge  and  the  occupier  and  owner  of  the 
land. 

The  Dean  of  Ely  v.  Bliss  (6  Beav.   681), 
disapproved  of. 

Qu(Ere — Whether  a  lay  landowner  can  estab- 
lish an  exemption  from  tithe  rentcharge  by 
proof  of  non-pavment  for  one  of  the  periods 
mentioned  in  the  1  &  2  Vic,  c.  109,  s.  18, 
without  other  proof  of  the  legal  origin  of  the 
exemption  ? — Sheily,  The  Incorporated  Society, 
10I.E.R.41L    (R.) 


5.  The  Earl  of  A.,  being  seized  in  fee  under 
a  grant  to  his  ancestor  by  James  II,  with  a 
license  to  alien,  to  be  held  of  the  grantee  and 
his  heirs,  non  obstante  the  Statute  of  Quia  Emp- 
tores,  conveyed  the  lands  to  P.  and  his  heirs 
in  1834.  Iield,  that,  no  reversion  being  left 
in  the  Earl,  the  lands  were  not  let,  set,  or 
demised  within  the  2  &  8  W,  4,  c.  119,  s.  13 
(Stanley's  Act),  and  that  therefore  the  estate 
of  P.  was  liable  to  the  tithe  rentcharge. — Vers- 
choyle  T.  Perkins,  13  L  E.  R.  72.    (R.) 


6.  When  the  petitioners  under  the  1  &  2 
Vic,  c.  109,  8.  16,  praying  that  W.  should  be 
declared  tithe  free,  alleged  that  those  lands 
had  constituted  part  of  the  possessions  of  the 
monastery  of  D.,  and  were  held  by  the  friars 
and  abbots  free  from  tithes  ;  and  that  under 
a  commission  issued  in  the  18  Eliz.,  an  inqui- 
sition was  held,  and  the  jury  found  that  150 
acres  of  land  in  W.,  with  the  tithes  of  the 
same,  formed  parcel  of  the  possessions  of  the 
monastery   of  D.,   and   had  been   concealed 
from  the  Queen  and  her  progenitors ;  and.the 
petitioners  also  alleged  ttat  by  letters  patent 
in  the  19  Eliz.,  150  acres  of  land  in  W.,  and 
the  tithes  of  the  same,  were  granted  to  H., 
under  whom  the  petitioners  alleged  that  they 
derived  by  lease  made  in  1700,  demising  W. 
and  the  tithes  thereof  for  three  lives,  ^th  a 
covenant  for  perpetual  renewal :  and  stated  a 
composition  made  in  1833,  and  a  certificate 
of  the  commissioners  certifying  the  compo- 
slon  (of  which  £47  was  assessed  on  W.)  of 
the  parish  in  which  W.  was  situate  and  also 
certifying    that  it  was  payable  to  the  re- 
spondent ;  and  the  petitioners  also  alleged 
that  for  sixty  years  anterior  to  the  composi- 
tion, W.  was  held  by  the    owner  and  the 
tenants  thereof  tithe  free.    The  respondent 
denied  that  W.  was  part  of  the  possessions  of 
the  monastery,  and  insisted  that,  even  admit- 
ting the  statement  of  the  petitioners  as  to  the 
160  acres  to  be  true,  it  only  led  to  the  conclu- 
sion that  to  that  extent  alone  was  W.  tithe 
free.    The  Court  referred  it  to  the  Master  to 
enquire  whether  W.  was  rightly  charged  with 
tithe  composition  if  the  1  &  2  Vic,  c.  109,  had 
not  passed,  or  if  such  composition  had  not 
been  suspended.    Evidence  was  entered  into 
on  both  sides,  and  tendered  to  the  Master, 
who  declined  to  consider  it ;  and  inasmuch 
as  it  appeared  on  the  petition  and  the  charge 
that  the  lands    and  tithes  were  separately 
demised  by  the  lease  of  1700,  he  found  that 
W.  would  have  been  rightfully  charged  with 
tithe  composition  if  the  1  &  2   Vic,  c.  109, 
had  not  been  passed,  or  if  such  composition 
had  not  been  suspended.    The  Court  (being 
of  opinion  that  the  lease  of  1700  was  suscepti- 
ble of    being  construed   to   mean  a  demise 
of  W.  tithe  free,  and  inasmuch  as  the  re- 
spondent had  not  in  his  discharge  rested  his 
defence  upon  the  view  adopted  by  the  Master, 
but  had  denied  the  title  of  H.,  the  lessor  of 
the  petitioners)  directed  the  Master  to  review 
his  report;  but  ordered  that  notice  of  all 
further  proceedings  should  be  given  to  the 
person  entitled  to  the  reversion  on  the  lease 
of  1700,  who  had  not  previously  been  made  a 
party  in  the  matter. — Denny  v.  DvJce  of  Devon'- 
shire,  1  I.  C.  R.  657 ;  6  I.  Jur.  357.    (C.)— 
[Varying,  1 1.  C.  R.  401 ;  4  L  Jur.  245.    (R.)] 


7.  When  there  is  no  evidence  of  the  pay- 
ment of  tithes  from  a  particular  denomination 
for  sixty  years  next  preceding  the  establish- 
ment of  a  composition  in  lieu  of  tithes  in  the 
parish,  the  presumptive  bar  thus  created  under 
the  1  &  2  Vic,  c.  109,  s.  18,  is  not  avoided  by 
showing  that  the  tithes  of  the  lands  in  ques- 
tion had,  amongst  others,  been  demised  to  a 
person  not  in  privity  with  the  lands,  for  a 
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term  which  was  subsisting  at  the  date  of  the 
passing  of  the  said  Act.— Ellis  y.  CNeiO,  5  I. 
C.  R.  609  ;  1 1.  Jur.  N.  S.  847.  (C.)— [Se«  s.  c, 
8LC.  B.280.    (fi,)} 


TITLE. 

—  Plea  of.    See  Pleadino,  Plea. 

—  Of  Landlord :   Disputing  Landlords   Title. 

See  Landlobd    and   Tenant,  VII — 

FOBFEITURB,  I. 

—  Concealment  of.    See  Fraud,  V. 

—  Buying  of,     See  Champertt. 

—  Generally.      See   Vendor   and    Pctecha- 

8ER,  rv. 

—  To  Tithes.    See  Tithes,  II. 

—  Deeds.    See  Title,  I — See  also  Deeds. 

—  Privity  of.     See   Privitt  of   Contract, 

&c. 

—  Presumption  of.    See  Presumption,  I. 

—  On  Sales  JudiciaL    See  Practice,  Sales 

Judicial. 

—  Reference  respecting.    See  Practicb,  Mas- 

ter, Reference  to. 

I.  Title  Deeds. 

n.  When  Title  must  be  Established  at 
Law,  or  elsewhere,  befobe  Re- 
lief WILL  be  given  in  Equitt. 

in.  Plea  of. 

IV.  DiscovEBT  OF.     See  Pbactice,  Pbo- 
DucTioN  OF  Deeds. 

V.  Regarding  Relationship  of  Lessor 
AND  Lessee. 

VI.  When  Etidencb  of  Title  is  pre- 
sumed. 

ViL  Relief  and  Protection  gbnerallt. 


L  Title  Deeds. 

ISee  Practice,  LIV,  a — Landed  Estates 
Court,  ante,  p.  993 — Practicb,  LXXXn, 
Sales  Judicial,  antCy  p.  1094.J 

1.  When,  under  a  decree,  an  estate  is  sold 
in  several  lots,  and  there  is  not  any  condition 
of  sale  respecting  the  title-deeds,  the  purcha- 
ser of  the  largest  lot  is  to  hare  the  custody  of 
the  title-deeds  common  to  all  the  lots,  on  the 
terms  of  giving  to  the  purchasers  of  the 
smaller  lots  attested  and  compared  copies, 
with  a  covenant  for  the  safe  custody  of  the 
originals,  and  their  production  when  neces- 
sary.— Cunnyngham  v.  HumCf  1  L  E.  R.  150. 
(RO  

n.  When  Title  must  first  be  Established 
AT  Law,  OB  elsewhebe,  befobe  Relief 
will  be  given  in  Equity. 

ISee  Equity,  Relief  in,  ante,  p.  266.] 

2.  A  bill  prayed  an  injunction  to  restrain 
deft,  from  proceeding  in  an  ejectment,  on  the 
ground  that  one  life  in  the  lease  still  sur- 
vived. Held,  that  the  bill  should  be  dismissed, 
as  ptfs.  had  not  established  their  title  to  the 
letMe.—O'Donnell  v.  Nolan,  4  Dr.  &  War.  168. 
(C.) 


m.  Plea  of.    See  Pleading,  ante,  p.  666. 

rv.  DiscovEBT  OF.    See  Pbactice,  LXXV, 
Pboduction  of  Deeds,  ante,  p.  1048. 

V.  As  BEGABDS  BELAT10N8HIP  OF  LeSSOB 

AND  Lessee. — See  Landlobd  and  Te- 
nant, ante,  p.  489 

VI.  When  Evidence  of  Title  is  pbesumed. 
See  Presumption,  ante,  p.  1130. 

8.  A  rent,  determinable  on  payment  of  a 
fixed  sum,  was  charged  upon,  and  pavable 
out  of  several  denominations  of  land.  There 
was  evidence  that  the  rent  had  not  been  paid 
by,  or  demanded  from  the  owners  of  one  of 
the  denominations  for  upwards  of  a  century. 
There  was  not  any  evidence  that  the  rent 
had  not  been  regularly  paid  out  of  the  other 
denominations.  Held,  that  the  Court  would 
not  presume,  either  that  the  redemption- 
money  had  been  paid,  or  that  that  denomina- 
tion had  been  released. —  Warren  v.  Bateman, 
F1.&K.448.    (R.) 

4.  The  heir  of  C.  entered  into  receipt  of 
the  rents  on  C.'s  death,  in  1880,  and  so  conti- 
nued until  1848.  The  demise  in  the  ejectment 
was  in  his  name ;  he  was  put  into  possession 
under  the  habere,  and  remained  in  possession 
until  1866. 

Qftcere — ^Whether  the  title  which  the  heir 
had  then  acquired  under  the  statute  related' 
back,  so  that  he  had  a  legal  title  in  1848  ? — 
Phibbs  V.  Cooper,  7  L  C.  R.  422.    (R.) 


Vn.  Relief  and  Protection,  generally. 


TOLERATION  ACT. 


TOLLS. 


TRADE. 
See  Good-will. 


TRADER  AND  TRADING. 

'Evidence  of.  See  Bankruptcy,  VI — Bank- 
ruptcy, in — Statutes,  Construction 
of,  H;  1  W.  4,  c.  47;  83  G.  2;  c.  14; 
47  G,  4,  sess.  2,  c.  74. 


TRANSFER. 

Of  Power.    See  Power,  Xm. 

Of  Property,  Injunction  aaainst.  See  Prac- 
tice, Injunction — JSee  Assignment- 
Powers,  xm  —  Reconveyance,  &c. — 
Stock. 


TRANSFERABLE  SECURITIES. 

See  Bills  of  Exchange. 
Shares.    See  Joint-btock  Co.,  ante,  p.  488. 
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Generally, 


[TRUSTS.] 


Express, 


TRAVERSE  OF  INQUEST. 
See  Lunacy,  IV. 


TREASON. 

Sec  Attainder  —  Forfeiture  —  Pleading, 
Plea — Statutes,  Construction  of,  II. 


TREES. 

See  Timber — Waste — Statutes,  II,  87.,  ante, 
p. 1249. 


TRESPASS. 

—  Injunction  against.    See  Practice,  Injunc- 
tion. 


TRIAL. 

—  Injunction  to  stay.     See  Practice,  Injunc- 

tion.— See  Practice,  Hearing,  &c. 

—  0/ Issue  at  Law,     See  Phactic*,  Issue  at 

Law,  antCy  p.  989. 

—  0/ Issue  in  Court  of  Chancery.     See  Juris- 

diction, antej  p.  464. — Practice,  XX,  a, 
Chancery. 


Xm.  Breach  of  :  Condonation  of  Brsach. 
XIV.  Notice  of  :  its  Effect. 
XV.  To  Sell,  and  Pay  Debts. 
XVI.  Uses  and. 


TRUST  TERM. 
See  Term,  III. 


TRUSTS. 

—  Injunction  ayainst  Breach  of.  See  Practice, 

Injunction. 

—  Breach  of.    See  Charity,  II. 

—  Generally,     See  Frauds,  Statute  of,  HI. 
See  Length  of  Time — Jurisdiction. 

I.  Generally. 

II.  How  Created  or  Constitutbd. 

1.  Express  and  iutperattve  Trusts,  yene- 

rally. 

2.  By    Precatory    or    Recommendatory 

Words, 

a.  WhensucJi  Words  raise  a  valid 

Trust:  what  art  the  Requi- 
sites to  raise  such  a  Trust, 

b.  When  they  do  not, 
8.  By  Parol 

in.  Executory. 
IV.  Imflied. 

V.  Presumption  Bespectino. 
VL  Resulting.  • 

1.  In  general,  and  what  amounts  to, 

2,  For  the  Heir-at-law. 

8.  For  the  Next-of-kin,  ffv. 

VII.    Void  or  Fraudulent:   Lapsed  or 

Subsisting. 
Vm.  Declaration  op.     {See  also  Trusts, 
II,  3,  BY  Parol). 
IX.  Construction  or. 
X.  Their'  Incidents. 
XI.  Assignment  op. 
XII.  Execution  and  Satisfaction  of. 


I.  Trusts,  OENERALLt. 

1.  A  settlement  contained  a  power  to  ap- 
point new  trustees  if  any  of  the  trustees  therein 
named  **  should  become  incapable,  or  unfit  to 
act  in  the  trust  thereof."  Ileld,  that  bank- 
ruptcy rendered  a  trustee  nnfit  to  act  within 
the  meaning  of  thai  power. 

Such  a  power  directed  the  property  to  be 
vested  in  the  new  trustees  jointly  with  those 
continuing.  The  continuing  trustee  happened 
to  bo  a  bankrupt.  Held  that,  nevertheless,  a 
valid  appointment  of,  and  transfer  of  the  es- 
tate to  the  new  trustee  might  be  made  under 
the  power. 

The  Court  never  appoints  a  new  trustee 
without  a  reference  to  the  Master, — In  re 
Roche,  2  Dr.  &  War.  287 ;  1  Con.  &  L.  SOU.  (C.) 

2.  The  Corporation  of  B.,  having  power  to 
borrow  money  to  a  limited  amount,  and  to 
purchase  lands  for  improving  their  town,  bor- 
rowed a  larger  sum.  The  Lands  CI.  Cons. 
Acts  were  incorporated  with  their  Acts.  K., 
being  served  by  the  (Corporation  with  notice 
to  treat  for  the  sale  of  lauds  in  the  borough, 
agreed  to  sell,  but  allowed  the  price  to  remain 
unpaid.  An  information,  to  which  K.  was  not 
a  party,  was  filed  against  the  Corporation. 
They  were  restrained  from  applying  the 
borough  funds  to  pay  specified  debts,  of  which 
the  petitioner's  claim  formed  part.  He  ob- 
tained a  decree  for  specific  performance,  and 
for  payment  of  the  sum  due  to  him  in  respect 
of  tae  lands  sold  by  him.  /JM,  that  he  was 
not  entitled  to  enforce  that  decree  against 
chattel  property  of  the  Corporation,  purchased 
out  of  the  borough  fund,  and  which,  if  sold, 
must,  for  the  purposes  of  the  Corporation, 
have  been  replaced  thereout. 

The  creditor  of  a  Municipal  Corporation 
has  not  a  right  to  have  execution  against  pro- 
perty of  the  Corporation  subject  to  a  specific 
trust  for  municipal  purposes. — Keyland  v.  Cor- 
fHrt-ation  of  Belfast,  6  I.  C.  11.  161  ;  2  L  Jur. 
N.  S.  189.  (C.) 

II.  How  Trusts  are  Created  or  Consti- 

TITED. 

1.  Express  and  Itnperative  Trutts,  generally, 

2.  By  Precati^  or  Recommendatory  Words, 

a.  When  such  H  'ords  raise  a  vmid  Trust : 

Requisites  to  raise  such  a  Trust. 

b.  When  they  do  not, 

3.  By  Parol, 

II.  1.  Express  and  Imperative  Trusts  t  generally. 

8.  The  Bankers  Act,  33  G,  2,  c.  14,  is  not 
repealed  by  the  6  G.  4,  c.  42.  Therefore, 
upon  the  stoppage  of  payment  by  a  Joint- 
stock  Banking  Company,  formed  under  the 
latter  statute,  a  trust  is  created  in  favour  of  the 
creditors,  and  affecting  all  the  property  of  the 
shareholders,  under  the  Bankers  Act,  which 


Express. 
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may  be  administered  by  this  Gonrt  at  the  suit 
of  any  creditor  against  the  public  officer  of 
the  company,  instituted  without  making  the 
other  creditors  or  shareholders  parties ;  it 
being  stated  in  the  bill  that  the  co-partner- 
ship assets  are  sufficient  to  discharge  the  lia- 
bilities of  the  company ;  and  it  not  appearing 
that  the  shareholders  have  any  other  liabili- 
ties than  those  of  their  co-partnership. — Faw- 
cett  V.  I/oJges,  3  I.  E.  R.  232 ;  Fl.  &  K.  100. 
(R.)— [Overruled :  O* Flaherty  v.  M'Uowell,  2 1. 
Jur.  N.  8.  469 :  (H  J..) ;  6  U.  Lds.  Gas.  142.] 

1.  By  marriage  articles,  the  intended  hus- 
band covenanted  with  the  trustees,  that  a  sum 
of  money  should  be  vested  in  the  trustees,  and 
the  survivor  of  them,  and  the  executors,  &c., 
of  such  survivor,  for  ever,  upon  trusts  speci- 
fied in  the  articles.  The  marriage  was  cele- 
brated ;  and  the  husband,  with  the  assent  of 
the  trustees,  obtained  possession  of  the  money. 
Held,  in  a  suit  to  administer  the  husband's  as- 
sets, that  the  trustees  were  entitled  to  rank 
as  specialty  creditors  of  the  husband  in  regard 
of  that  sum. — Jameson  y.  Fairer^  3  L  £.  B. 
846.    CE.E.) 

2.  In  1230,  M.,  Archbishop  of  Cashel,  with 
the  consent  of  the  Dean  and  Chapter,  granted 
to  the  Corporation  of  C.  the  town  of  C,  and 
also  granted  to  them,  and  their  tenants,  and 
all  the  inhabitants  of  the  town,  free  pasture 
in  all'  his  lands,  except  meadows.  Subse- 
quently the  Corporation  became  seized  in  fee 
of  the  soil  of  the  lands,  over  which  free  pas- 
ture had  been  so  granted.  There  was  no  evi- 
dence to  show  the  time  at,  or  the  manner  in 
which  the  Corporation  became  seized  of  the 
soil.  HtULy  that  as  the  old  right  of  pasturage 
in  the  lauds  of  the  Corporation  was  affected 
with  a  trust  for  the  benefit  of  the  inhabitants 
of  C,  so  the  soil  of  the  lands  which  were  sub- 
stituted for  that  right  was  bound  by  the  same 
trust;  and  that  whether  a  new  right  was 
acquired  by  usurpation  or  otherwise. 

When  lands  were  held  by  a  Corporation 
aggregate,  upon  trusts,  and  they  granted  a 
lease  thereof  to  one  of  their  own  body,  at  a 
great  undervalue,  and  in  derogation  of  the 
trust,  the  lease  was  decreed  to  be  set  aside, 
and  an  account  of  the  mesne  profits  of  the 
lands  directed  to  bo  taken  from  the  time  of 
the  grant  of  the  lease ;  being  less  than  twentjr 
years. — AiU-Gen,  v.  Cofym.  of  Cashel^  3  Dr.  & 
War.  294  ;  2  Con.  &  L.  1.  (C.) 

3.  Trusts  for  an  illegal  purpose  were  created 
upwards  of  a  century  and  a-half  ago ;  the  sub- 
ject-matter of  the  trust  was  enjoyed  by  the 
objects  of  it ;  and  statutes  had  been  since 
passed  authorising  the  creation  of  such  trusts 
at  the  pi^ent  day ;  the  Court  made  a  decree 
confirmatory  of  them. — AtU'Gen.Y,J}ru7nmond, 
1  Dr.  &  War.  879 ;  1  Con.  &  L.  210.  (C.) 

4.  When  there  is  a  devise  of  lands  to  a 
Corporation,  for  the  purposes  of  the  Corpora- 
tion, although  the  devise  is  void  at  Law,  it 
will  be  supported  in  Equity,  on  the  ground, 
that  a  trust  will  not  be  permitted  to  be  anlli- 
^ed  for  want  of  a  trostee. 


Sembile — That  a  limitation  to  trustees  to 
preserve  contingent  remainders,  not  expressly 
confined  to  the  life-time  of  the  tenant  for  life, 
will  not  be  cut  down  to  that  life  if  there  are 
contingent  remainders  which  may'require  pro- 
tection for  a  longer  period.  —  Incorporated 
Society  v.  Richards,  4  I.  E.  R.  177;  1  Dr.  & 
War.  258  ;  1  Con.  &  L.  68.  (C.) 

5.  Real  estate  having  been  applied  for  150 
years  on  trusts  specified  by  a  will  which  named 
a  trustee,  the  Court  assumed  that  the  will  had 
created  an  express  trust  in  the  heir-at-law. — 
/«  re  Gore*s  Charities,  4  Dr.  &  War.  270;  2 
Con.  &  L.  411.  (C.) 

6.  Bequest  of  personalty  to  "A.  and  B., 
to  be  divided  equally,"  with  a  request  to  A. 
that,  *^  should  he  die  without  lawful  issue,  the 
property  which  I  bequeath  him  shall  revert 
back  to  the  sons  of  B.,  provided  they  are  pru- 
dent and  well-conducted."  Ueldy  that  these 
words  were  not  merely  precatory  but  suffi- 
ciently imperative  to  create  a  trust  in  favour 
of  the  sous  of  B. — In  re  O'Beime,  1  Jon.  &  L. 
352 ;  7  I.  E.  B.  171.    (C.) 

7.  Charities  are  bound  by  the  Statute  of 
Limitations,  3  &  4  VK.  4,  c.  27. 

A.  devised  his  estate  on  trust  to  convey  it  to 
W.  and  his  sons  in  strict  settlement,  subject  to 
and  charged  and  chargeable  with  annuities  for 
charities,  giving  a  joint  leasing  power  to  the 
trustees ;  and  a  direction,  applicable  to  them, 
to  pay  the  annuities.  W.  went  into  posses- 
sion, and  continued  so  for  nearly  thirty  years 
after  the  annuities  became  payable,  without 
any  payment  being  made  on  account  of  them. 
Ue  and  his  eldest  son  re-settled  and  mort- 
gaged the  estate.  No  conveyance  was  ever 
made  by  the  trustees.  Beldj  that  the  legal 
estate  being  still  in  the  trustees,  there  was  an 
I  express  trust  for  the  benefit  of  the  charities 
within  the  25th  sec.  of  the  Act;  and  that» 
even  if  the  case  was  to  be  considered  as  if  the 
trustees  had  conveyed,  the  charge  created  an 
express  trust  within  that  sec,  and  therefore 
time  was  no  bar. 

The  question  when  a  charge  creates  an  ex- 
press trust  considered. — Cofnmrs,  of  Ch.  Don, 
&-  Beq,  T.  WybrtmtSy  7  I.  £.  R.  580 ;  2  Jon.  & 
L.  182.    (C.) 


8.  A  sum  was  lodged  in  bank  in  the  names 
of  trustees,  in  trust  to  manage  it  during  the 
minorities  of  A.  and  B.,  in  such  manner  as  the 
trustees  should  think  fit  for  their  benefit; 
and  to  pay  the  principal  in  equal  shares  on 

i  their  respectively  attaining  21.  A.  &  B.  at- 
tained 21.  One  of  the  trustees  being  out  of 
the  jurisdiction,  and  having  declined  to  act, 
a  petition  was  presented  that  the  other  trustee 
might  transfer  the  fund  to  A.  and  B.  There 
was  no  evidence  of  the  trust,  save  the  state- 
ment in  the  petition  and  verif  jing  affidavit 
Ileldy  that  the  Court  had  not  jurisdiction  to 
order  the  transfer  of  the  fund. — In  re  Lhmbar, 
8  L  K  R.  71 ;  2  Jon.  &  L.  120.    (C.) 

9.  A  person  bavins  become  tenant  under 
the  Court,  in  trust  u>r  another,  afterwards 
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denied  the  trust.  Motion  for  an  injunction 
to  pat  the  c  q,  t,  into  possession  of  the  lands, 
refused. — Ccnuert  r,  Croibie.  8  L  E.  B.  619. 
(E.E.) 

1.  In  1786,  an  estate  was  assigned  to  trus- 
tees, on  trust,  to  raise  bj  sale  or  mortgage, 
£500  for  children's  portions;  and,  sabject 
thereto,  in  trost  for  the  settlor,  C.  In  1792, 
C,  by  a  conveyance  expressly  referring  to  the 
settlement,  conveyed  to  A.,  who  paid  C.  the 
pnrchase-money,  except  £500,  for  which  A. 
confessed  a  jnaffment  to  the  trustees ;  which 
sum  was  not  to  be  called  in  till  the  trusts  of 
the  settlement  were  fulfilled.  In  1805,  A.,  on 
his  daughter's  marriage,  secured  for  her  a 
jointure  on  the  lands.  He  died,  having  de- 
vised them  on  trust  to  pay  his  debts ;  and, 
subject  thereto,  to  a  devisee,  who,  becoming 
insolvent,  acknowledged  the  £500  as  a  debt 
in  his  schedule.  In  1812,  the  trustees  assigned 
the  judgment  to  X.,  who  had  become  entitled 
to  the  £500  under  the  settlement.  In  1845, 
A.'8  daughter  relied  on  the  Statute  of  Limi- 
tations in  bar  of  the  £500  as  against  her 
jointure.  Held^  that  it  continued  secured  b^ 
an  express  trust,  and  was  not  barred. — Biair 
V. Nugent,  9  I.  E.  R.  400 ;  8  Jon.  &L.  658.  (C.) 

2.  A  devise  of  lands  to  A.  fof  life,  subject 
to  all  the  testator's  just  debts,  legacies,  and 
funeral  expenses,  with  a  bequest  of  his  per- 
sonal property  to  A.,  the  better  to  enable  her 
to  pay  his  debts,  &c.,  does  not  prevent  a  judg- 
ment debt  of  the  testator  from  being  barred 
by  the  40th  sec.  of  8  &  4  fT.  4,  c.  27,  or  create 
a  trust  for  the  creditor  within  the  25th  sec. 

The  distinction  between  charges  on  lands 
and  trusts  for  debts  considered;  and  the 
several  cases  on  their  effect  in  reference  to 
the  Statute  of  Limitations  reviewed. 

Counsel  for  an  incumbrancer,  whose  charge 
is  stated  in  the  bill,  but  not  proved  in  the 
cause,  will  not  be  heard  against  the  ptf.'s 
rights.— Z>ieiM&M  V.  Blake,  11  L  E.  B.  188.  (C.) 

3.  By  marriage  articles  between  0.,  the  in- 
tended husband ;  B.,  the  intended  wife ;  and 
J.  and  T.,  the  trustees;  O.  covenanted  to 
grant  and  convey,  when  requested,  to  the 
trustees,  all  that,  &c.,  chargeable  with  an  an- 
nuity of  £100  a-year  to  £.,  and  £300  a-year 
jointure  for  B.  The  articles  recited  a  policy 
of  insurance  for  £3000  on  W.'s  life,  payable 
to  O.,  who  covenanted  that  it  should  be  liable 
to  secure  the  annuities;  and  that  he  would 
within  two  years  effect  on  his  own  life  an  in- 
surance for  £5000.  He  agreed  that,  if  he 
survived  a  reversionary  interest,  these  lands 
should  be  partitioned  amongst  the  children ; 
and  that  the  amount  of  the  policies  should 
be  payable  to  them ;  with  a  general  covenant 
to  the  same  effect.  On  exceptions  to  the 
Master's  report — Held,  that  although  the 
words  were  executory,  an  express  trust  was 
created  bv  the  covenants  in  favour  of  the 
issue,  to  the  exclusion  of  creditors ;  and  that, 
the  amount  of  the  £3000  policy,  and  the  in- 
terest in  the  £5000  policy  being  bound  by  the 
covenants,  the  Master  was  right  in  not  treat- 
ing them  as  assets,  and  liable  to  the  claims  of 


the  widow  and  chUdren  as  specialty  creditors. 
—Hedges  Y.  (TSulbvan,  3  L  Jor.61.    (C.) 

4.  A  widow  lodged  her  late  husband's  money 
in  bank,  with  the  intent  of  preserving  it  for 
the  benefit  of  her  children.  Heid,  that  a  tnut 
was  fastened  upon  it  for  their  benefit ;  and 
that  she  could  not  recover  possession  of  the 
money,  though,  when  dealing  with  it,  she  had 
not  administered  to  the  intestate. — Qfthm  r. 
a,  4  L  Jur.  178.    (C.) 

5.  By  B.'s  marriage  settlement  in  1767, 
£1500   were    secured    for  portions   for  the 
younger  children,  that  sum  to  be  apportioned 
as  B.  might  think  fit.    In  1806,  B.*s  daughter 
(a  younger  child;  married  O.     Upon  that  mar- 
riage, £  executed  two  bonds  to  secure  two 
sums  (£1000  and  £500),  payable  on  his  death: 
the  former  not  to  bear  interest  till  his  deatii ; 
the  latter  to  bear  interest  from  the  date  of  the 
bonds.     These  bonds  were   accompanied  bj 
warrants  of  attorney,  upon  which,  however, 
judgments  were  not  ever  entered  up.   A  mar- 
riage settlement,  of  even  date  with  the  bond^ 
vested  them  in  B.  (son  and  heir-at-law  of 
B.),  and  J.,  as  trustees  (they  being  so  4^ri- 
bed  in  the  bonds)  on  trust,  to  pay  the  interest 
to  G.  and  his  wife  during  their  lives,  and  after 
their  deaths  in  trust  for  their  children,  in  such 
shares  as  O.  should  appoint:  otherwise  equally 
No  appointment  was  made.    In  1807,  B.  mar- 
ried.   A  settlement,  then  executed,  conveyed 
B.'s  estates  to  trustees  for  300  years,  on  tnusts, 
whereof  one  was  to  raise  £5000,   and  applj 
that  sum,  first  in  paying  the  £1500,  the  por- 
tions for  B.'s  younger  children ;  then  to  applj 
the  balance  in  paying  such  specialty  debts  as 
"are  now  due  and  owing"  by  B.;    and  to 
pay  the  residue,  if  any,  to  B.    Subject  to  this 
term,  the  estates  were  conveyed  to  B.  for  life; 
to  B.  for  life ;  to  B.'s  first  and  other  sons  in  t 
m.  B.  died  in  1816,  and  B.  entered  into  posses- 
sion of  the  estates.    B.'s  widow  took  out  pro- 
bate of  his  will,  and  received  general  assets 
to  the  amount  of  £7500.    B.  died  in  1836. 
Interest  on  the  money  secured  to  O.  was  paid 
during  B.'s  life,  by  his  agent,  and  during  the 
life  of  C,  B.'s  son,  who  had  succeeded  under 
the  settlement  of  1807,  to  the  estates.    Fart 
of  the  £5000  was  raised  in  1844.    The  £1500, 
secured  by  the  settlement  of  1767,  were  paid, 
but  the  £1500  secured  by  the  bonds  were  not 
raised.    In  1846  G.  died.    There  was  not  any 
evidence  that  interest  had  been  paid  after  his 
death.    In  1848  G.'s  children  filed  their  biU 
against  C,  F.  (one  of  their  brothers,  who  for 
the  purposes  of  the  suit  had  taken  out  ad- 
ministration de  bonis  non  to  B.^  and  against 
the  possessor  of  the  term.    The  bill  prayed 
that  the  money  secured  by  the  bonds  might  be 
paid  out  of  the  term,  &c.    An  enquiry  and 
accounts  were  directed,  and  a  report  made,  and 
confirmed  on  further  directions.    On  sppe*l 
against  the  original  decree  and  against  the 
decree  on  further  directions — Held,  that  under 
the  special  circumstances  the  suit  was  main- 
tainable ;  that,  though  the  personal  represen- 
tative of  B.  was  primarily  liable,  vet,  since 
the  trustees  of  the  bond  debt  could  only  «o.t 
the  actual  possessor  of  the  term,  since  he 
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must  then  sue  C.  as  holder  of  the  estate, 
which  was  subject  to  the  term,  and  since  C. 
besides  being  the  holder  of  that  estate,  was 
also  representative  of  B.,  the  saryiving  trustee 
of  the  bond  debt  nnder  the  settlement  of 
1806,  a  Court  of  Equity,  seeing  that  all  the 
parties  really  interested  were  before  it,  would 
not,  especially  after  an  enquiry  and  report, 
dismiss  the  bill  for  matter  of  form,  and  thus 
create  a  necessity  for  such  a  multiplicity  of 
needless  suits. 

That  the  settlement  of  1806  created  a  trust 
in  respect  of  the  bond  debt :  that  that  debt  was 
not,  within  the  words  of  the  settlement  of  1807, 
a  debt  of  R.  then  **  due  and  owing;"  but  that 
it  would  have  been  so  had  the  trustees  per- 
formed their  duty  by  entering  judgment  on 
the  warrants  of  attorney;  and  that  C,  as 
owner  of  the  estate,  could  not  set  up  their 
neglect  in  this  respect  as  a  defence,  C.  him- 
sefi  being  also  representative  of  the  surviving 
trustee,  and,  as  such,  bound  to  obtain  pay- 
ment of  the  money  secured  by  the  bonds. 
[By  Lord  Wensleydale]  : — ^That  the^  bonds 
constituted  equitable  charges  on  the  lands. 

That  the  Statute  of  Limitations  did  not 
bar  this  suit,  an  express  trust  of  a  charge  on 
land  being,  by  the  true  construction  of  that 
Act,  as  much  saved  from  its  operation  as  an 
express  trust  of  the  land  itself;  and,  as  C. 
represented  his  father  (the  surviving  trustee 
of  the  bonds),  and  himself  owned  the  estate 
out  of  the  term  in  which  these  bonds  were, 
under  the  deed  of  1807,  to  be  satisfied,  he  was 
at  once  the  hand  to  pay  and  the  hand  to 
receive,  and  therefore  could  not  set  up  the 
Statute  of  Limitations  as  his  defence  for  not 
performing  the  trust. 

That  the  right  of  the  c.  q.  t,  did  not  arise 
till  the  death- of  G. ;  and  that  that  Act  did 
not,  in  fact,  apply  to  them,  because  they  had 
brought  their  suit  within  two  years  afterwards. 
— Burrowes  v.  Gore,  6.  H.  L.  Cas.  907.  —  [Affg. 
decrees  of  the  Court  of  Ch.  in  Ir.] 

1.  The  deft.,  V.,  had  acted  gratuitously  as 
agent  of  the  ptf.  T).,  transmitting  to  her  the 
interest  of  charges  to  which  she  was  entitled. 
One  charge  was  paid  to  V.,  which  D.  directed 
him  to  invest  on  a  specified  real  security. 
He  was  unable  to  do  so;  but,  without  her 
authority,  lent  it  to  L.,  for  whom  he  was 
agent,  and  who  was  indebted  to  him,  on  the 
security  of  a  bond,  and  warrant  of  attorney  to 
enter  judgment.  He  enclosed  the  bond  and 
warrant  to  D.  in  a  letter,  in  which  he  stated, 
contrary  to  the  fact,  that  the  money  had  been 
applied  to  pay  off  a  charge  on  his  estate.  L. 
afterwards,  on  his  son's  marriage,  conveyed  a 
part  of  the  estate  in  trust  to  pay  off  charees 
on  his  estate,  another  part  to  the  use  of  nis 
son  and  his  issue;  and  the  lands  of  C.  in 
trust  to  secure  his  debt  to  Y.,  who  in  several 
letters,  offered  to  give  D.*s  claim  priority  over 
his  demand  on  C.  L.  died,  leaving  no  assets 
to  pay  D.'s  claim.  The  Court,  on  a  bill  filed 
by  her,  declared  her  entitled  to  a  specific  per- 
formance of  the  contract  contained  in  the 
letters ;  and  that  Y.  was  a  trustee  for  her,  as 
to  so  much  of  his  security  on  C.  as  would  be 
snfiScient  to  pay  her  claim ;  and  ordered  that 


he  should  execute  a  deed  declaring  the  trust. 
—0*Beime  v.  Cornwall,  8  L  C.  B.  180 ;  6  L  Jur. 
13.  (C.) 

2.  When  a  policy  of  Insurance  is  assigned 
upon  trusts,  even  though  the  deed  contains 
no  express  power  to  the  trustee  to  give  receipts, 
the  insurer  is  not  compellable  to  see  to  the 
application  of  the  sum  assigned.  Payment  to 
the  trustee  will  sufficiently  discharge  him. — 
Ford  v.  Ryan,  4  L  C.  R.  342.    (C.) 

3.  A.,  by  will,  after  charging  his  real  and 
personal  estate,  which  consisted  chiefly  of 
slaves  in  Jamaica,  with  payment  of  his  debts, 
bequeathed  to  executors  £2000,  in  trust  to 
pay  the  interest  thereon  to  his  daughter,  M. 
(the  petitioner),  for  life,  after  her  death  the 
principal  to  go  to  her  children.  He  directed 
that  the  principal  and  interest  should  be 
raised  out  of  the  yearly  profits  of  the  estate, 
and  that  the  person  for  the  time  being  in  pos- 
session of  the  property  should  pay  the  charge. 
Subject  to  this  and  some  other  legacies,  he 
devised  his  estate  to  his  son,  S.,  and  his  as- 
signs for  ever.  S.  entered  into  possession,  and 
continued  seized  until  his  death,  when  he  de- 
vised the  property  to  his  daughter,  K.,  still 
subject  to  the  above  legacy.  The  respondent 
having  married  E.,  became  entitled  to  the 
estate  in  right  of  his  wife,  and  wrote  to  the  peti- 
tioner on  the  subject  of  the  legacy  of  £2000, 
a  letter  containing  the  following  language: 
"The  property  owes  you  and  your  family 
£2000  currency.  So  long  as  I  am  in  posses- 
sion you  shall  be  paid  your  interest,  and  when 
the  property  yields  it,  the  principal ;  as  I  wish 
never  to  pocket  a  farthing  till  every  one  is 
paid."  Under  the  3  &  4  PT.  4,  c.  37  (the  Slave 
Compensation  Act),  the  responaent  had  pre- 
viously put  in  his  claim  for  compensation,  as 
owner  of  the  estate  in  right  of  his  wife,  but 
not  in  any  other  character.  No  counter 
claims  were  lodged  on  behalf  of  the  peti- 
tioner, or  any  person  representing  her  charge, 
and  a  large  sum  of  money  was  awarded  to 
him  as  compensation.  A  petition  having 
been  presented  to  establish  the  charge  of 
£2000  upon  the  estate,  and  render  the  com- 
pensation money  liable  in  the  hands  of  the 
respondent  to  this  demand — Held,  that  the 
act  of  the  Compensation  Commissioners,  in 
awarding  this  sum  to  the  respondent,  did  not 
conclude  the  rights  of  the  petitioner  as  against 
the  sum  granted  to  the  respondent  in  lien  of 
the  estate  originally  liable  to  that  charge. 

That  the  letter  written  by  the  respondent 
to  the  petitioner  amounted  to  a  declaration 
of  trust  in  reference  to  the  rents  and  profits  of 
the  estate ;  and  that  therefore  the  respondent 
was  liable  to  satisfy  the  demand  of  the  peti- 
tioner as  to  the  legacy  of  £2000  out  of  the  sum 
awarded  to  him  as  compensation  money. — 
M'Kean  y.  Gr(^,  7  L  Jur.  817.    (C.) 

4.  In  1810,  two  judgments  on  a  joint  and  se- 
veral bond  against  D.  and  B.,  to  secure  £2200, 
and  in  1812  another  judgment  to  secure  £1000, 
against  D.,  were  entered  by  X.,  as  trustee  for 
the  M.  Infirmary.  In  1819,  a  joint  and  several 
bond  to  secure  £3200,  was  executed  by  D.  and 
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B.  to  X^  who  gaTe  warrants  to  latisfj  the  jndg- 
ments.  In  182d,  two  deeds  were  executed  by 
D.  and  B.  By  the  first  they  conveyed  landis 
in  tmst  to  sell  with  their  consent,  or  the  con- 
sent of  the  snrviTor,  and  to  stand  possessed 
of  the  parchajie-money,  on  tmsts  declared  by 
the  second  deed,  viz.,  to  apply  X8275  as  D. 
and  B.  should  appoint ;  in  defaalt  of  appoint- 
ment, to  pay  Xd200  due  to  X.  (party  to  the 
deed,  but  not  as  trustee),  *'  on  a  judgment 
against  the  said  D.  and  B.  ;**  and  to  pay  the 
surplus  after  payment  of  legacies,  to  B.  and 
his  heirs ;  and,  until  the  sale  took  place,  to  pay 
the  rents  as  D.  and  B.  should  jointly  appoint ; 
in  default  of  appointment,  to  keep  down  the 
interest  on  the  £8200  and  legacies,  and  to  pay 
the  surplus  to  D.  for  life,  and  after  his  death 
to  B^  his  executors,  &c.  No  sale  was  had.  In 
1826,  D.  died.  In  1827,  X.  died,  without  en- 
tering judgment  on  the  bond  of  1819,  and  be- 
fore the  judgments  of  1810  and  1812  were 
satisfied.  In  1882,  B.,  and  the  trustees  of  the 
deed  of  1821,  mortgaged  to  the  ptfs.,  who  had 
notice  of  the  deed  of  1823,  but  not  of  the 
bond  of  1819,  and  who,  without  enquiring 
whether  the  £8200  had  been  paid  to  the  M. 
Infirmary,  merely  required  the  judgments  of 
1810  and  1812,  which  they  supposed  to  be  the 
judgment  referred  to  by, the  deed  of  1828  to  be 
satisfied.  Judgment  was  entered  on  the  bond 
of  1819  in  1888,  and  assigned  to  A.  in  trust  for 
the  Bi.  Infirmary.  A.,  in  a  foreclosure  suit  filed 
by  the  ptfs.,  proved  the  judgment,  and  was 
by  the  final  decree  decreed  to  be  ]>aid.  The 
executor  of  X.,  after  the  decree,  was  allowed 
to  prove  his  claim  under  the  deed  of  1828,  on 
the  usual  terms  of  making  up  a  report  at  his 
own  expense. 

Hddt  on  objections  to  the  report  under  that 
order — That  the  order  was  irregular ;  and  that 
the  report  could  not  be  confirmed  on  motion,  as 
the  effect  would  be  to  vary  the  final  decree  by 
reporting  to  the  executor  of  X.,  as  trustee  of 
the  M.  Infirmary,  in  the  priority  of  1828,  the 
fame  demand  which  had  been  decreed  to  A.,  as 
trustee  of  the  M.  Infirmary,  in  the  priority  of 
1888.— [Reversed :  5  L  C.  R,  486 :  1  L  Jur.  N. 
S.442.    (C.)] 

That  a  trust  was  created  by  the  deed  of 
1828  in  favour  of  X.,  on  which  the  £8200  was 
charged  on  the  lands. 

That  the  ptfs.  had  notice  that  the  £8200  was 
due  to  the  M.  Infirmary,  under  the  deed  of 
1828;  and,  having  neglected  to  enquire  whether 
it  had  been  paid,  could  not  ward  off  the  claim 
by  reason  of  the  inaccuracy  in  the  description 
of  the  security  under  which  it  arose. 

That  X.  having  executed  the  deed,  though 
not  made  a  party  thereto  as  trustee  for  the 
M.  Infirmary,  the  doctrine  of  Garrard  v.  Lcrd 
Lauderdale  (8  Sim.  1)  did  not  apply ;  and  he 
might  have  enforced  the  trust  created  for 
him. — [Last  three  propositions  affirmed  ;  6 1. 

C.  R.  486 ;  1 1.  Jur.  N.  S.  442.    (C.)]— Gumcy 
V.  Lord  Oranmore,  4  I.  C.  R.  470.    (R.) 

n.  2.  By  Precatory  or  Recommendatory  Words. 

a.  When  such  Words  raise  a  valid  Trust: 

Requisites  to  raise  it, 

b.  What  they  do  not. 


II.  2.  a.  By  Precatory  or  BeeoimneMdatoni  Wbrdb 
Wmh  they  raise  a  vaUd  Trust :  Requisitts 
to  raise  it, 

1.  In  1889  T.  bequeathed  the  residae  d 
his  property  to  his  brothers,  A.  and  B.,  to  be 
divided  equally ;  with  a  request  to  A.  that 
^should  he  d^  without  Uxwfid  issue  the  pro- 
perty which  I  bequeath  him  shall  revert  bsck 
to  my  nephews,  sons  of  my  brother,  B." 
Udd,  that  A.  was  entitled  to  the  interett  of 
the  fund  during  his  life  only,  and  that  the 
sons  of  B.  were  entitled  to  the  priDcipiL— 
Inre  O'Z/etme,  7  L  £.  B.  171 ;  lJon.&L.352. 
CC.) 

2.  v.,  having  bequeathed  a  farm  to  P.,  with 
a  direction  in  the  will  that  his  widow  should 
have  her  diet  and  lodging  in  the  house — Hddy 
that  on  refusal  by  P.,  tne  widow  could  en- 
force the  direction  by  bill  in  equity  against 
P. 

A  beauest  to  a  widow  of  diet  and  lodghig 
provided  she  wished  to  remain  in  a  certain 
house — Held,  not  forfeited  by  her  leaving 
the  house.  She  was  entitled  subseouently 
only  from  the  time  of  demand  made. — Ryan  v. 
it,  12  I.  E.  U.  226.    (C.) 

8.  V.  having,  under  his  marriage  settle- 
ment, a  power  of  appointing  £1500  amongst 
his  children  (which  sum  was,  in  default  of 
appointment,  to  be  divided  amongst  them 
eoually),  and  having  only  two  sons,  H.  and 
W.,  appointed  to  H.£l,  and  to  W.  £1.  and  ap- 
pointed the  residue  to  W.,  adding,  "  I  request 
him  to  have  the  same  invested  on  mortgage, 
or  in  the  purchase  of  lands,  and  settled  on 
himself  for  life,  with  remainder  to  his  child 
or  children  as  he  may  appoint ;  with  remain- 
der to  such  child  or  children  of  my  son  H.  as 
he  may  appoint ;  with  remainder  to  my  own 
right  heirs.**  V.,  out  of  his  own  propeig, 
conferred  by  will  other  benefits  upon  W. 
Held,  that  W.  was  bound  to  elect  between 
his  rights  under  the  settlement  and  his  rights 
under  the  will. 

W.  having,  during  his  lifetime,  done  acta 
which  amounted  to  an  election  to  take  under 
the  will,  and  having  died  without  children— 
Held,  that  the  precatory  words  constituted  a 
valid  trust  in  favour  of  the  children  of  H, 
although  they  were  not  objects  of  the  power 
contained  in  the  settlement.  —  TBhcket  v. 
Lamb,  16  Jur.  142 ;  s.  c,  21  L.  J.  N.  S.  46, 
and  14  Beav.  482,  commented  on ;  Carver  v. 
Bowles,  2  Russ.  &  Myl.  804,  considered.]— 
Moriarty  y.  Martin,  8  L  C.  B.  26 ;  4  L  Jnr. 
821.    (C.) 

4.  W.  assigned  a  leasehold  house  to  J.,  npon 
trusts,  leaving  to  W.  a  resulting  interest  in 
the  residue  of  the  rents.  W.  afterwards  gare 
R.,  a  creditor,  the  following  letter :—"  I  hare 
handed  you  a  policy  of  insurance  as  a  colla- 
teral security  for  my  debt ;  the  premiums  on 
said  policy  to  be  paid  out  of  the  balance 
of  the  profit  rent  arising  from  the  house  as- 
signed to  J.**  On  this  letter  J.  endorsed  ^- 
"I  agree  to  pay  the  premium  of  the  within- 
mentioned  policy  to  K.,  out  of  the  profit  rent 
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arising  from  the  said  house."  Held,  that  these 
documents  amounted  to  a  complete  declara- 
tion of  trust,  and  that  no  consideration  was 
required  to  give  them  validity. 

Semble — That,  if  consideration  were  re- 
quired, the  first  letter  did  not  amount  to 
an  agreement  sufficient  to  satisfy  the  pro- 
visions of  the  Statute  of  Frauds. 

Semble  —  An  antecedent  debt  is  not,  in 
the  contemplation  of  a  Court  of  Equity,  a 
consideration  for  a  security  upon  lands. — 
Woodroffe  v.  Johnson^  4  I.  C.  R.  319.    (C.) 

1.  R.,  claiming  a  charge  upon  the  lands 
of  L.,  took  the  benefit  of  the  Insolvent  Debt- 
ors Act.  R.  afterwards  made  several  appli- 
cations to  the  Insolvent  Debtors  Court  to 
have  his  petition  dismissed.  They  were 
founded  on  affidavits  which  stated  his  in- 
tention to  apply  all  his  property  for  the 
benefit  of  his  creditors.  Eventually,  the  pe- 
tition was  dismissed  on  the  consent  of  U.*s 
assignee,  and  not  in  any  way  referring  to 
the  affidavits.  L.  was  sold  in  the  I.  E.  Court ; 
but  the  creditors  of  R.  did  not  take  any  steps 
to  realise  out  of  the  proceeds  the  amount 
of  R.*8  claims.  R.  afterwards  assigned  his 
claims  to  H.,  for  money ;  H.  having  no  notice 
of  the  statements  in  R.'s  affidavits,  though  he 
had  of  the  pendency  of  the  insolvent  pro- 
ceedings. Held,  that  he  could  not  be  treated 
as  constructively  a  trustee  for  R.*8  creditors. 

The  amount  paid  by  H.  for  R.*s  claims  was 
completely  inadequate.  Some  of  R.*8  credi- 
tors obtained  charging  orders  against  his 
claims  on  the  proceeds  of  L.  Heldj  that  the 
creditors  who  had  obtained  charging  orders 
were,  under  the  Statute  of  Fraudulent  Con- 
yeyances,  entitled  to  avoid  the  assignment 
to  H.,  and  that  at  the  utmost  it  could  only 
stand  as  a  security  for  so  much  as  had  been 
actually  paid  by  him. — Roche  y.  Hassardy  5  I. 
C.  R.  14  ;  II.  Jur.  N.  S.  246.    (C.) 

2.  V.  bequeathed  to  his  two  sons  all  his 
property,  real  and  personal,  to  have  and  to 
nola,  in  the  most  absolute  manner;  and  de- 
clared his  will  to  be,  that  they  should,  at 
their  discretion,  and  according  to  their  own 
judgment,  allocate  to  the  other  members  of 
his  family,  being  his  lawfully  begotten  child- 
ren, such  portions  of  the  property  and  goods, 
be  the  same  more  or  less,  as  to  them  should 
seem  fit  and  suitable,  and  appointed  his  sons 
his  executors.  Held,  that,  coupling  the  will 
with  an  admission  in  the  petition  by  the 
sons  of  A.*s  intention,  a  trust  had  been  crea- 
ted ;  and  that  they  were  trustees  for  the  other 
children,  as  to  A.  s  entire  property,  both  real 
and  personal— Gray  v.  G.,  11 1.  C.  K.  218.  (R.) 

8.  V.  bequeathed  to  his  daughters  A.  and 
C.  £1000  each,  to  be  left  at  interest  by  his 
executors  and  trustees,  and  the  interest  regu- 
larly paid  to  them,  and,  should  they  marry,  it 
must  be  with  the  consent  of  their  brother. 
Even  in  that  case,  their  husbands  were  to 
have  no  control  over  principal  or  interest. 
The  receipt  of  his  daughters  was  to  be  a 
sufficient  discharge  of  the  interest.  Should 
either  or  both  of  his  daughters  die  without 


issue,  they  might  by  will  dispose  of  £500  each 
of  the  £2000  to  any  of  their  brothers  or  sis- 
ters, or  nephews  or  nieces,  but  to  no  other 
person ;  the  remaining  £1000  to  be  divided 
amongst  his  surviving  children,  share  and 
share  alike ;  and  should  his  daughters,  or 
either  of  them,  wish  to  purchase  an  annuity 
with  their  share  of  the  £2000,  for  their  life  or 
lives,  with  the  consent,  or  under  the  direction 
and  advice  of  their  guardians,  they  were 
allowed  to  do  so.  C.  died  intestate,  and 
without  issue.  Held,  that  the  daughters  took 
life  interests  only  in  the  £1000.  That,  as  to 
£500  of  C.'s  share,  a  trust  was  created  for  the 
brothers  and  sisters,  and  nephews  and  nieces 
living  at  her  death,  and  that  they  were  enti- 
tled equally  to  the  £500,  in  default  of  ap- 
pointment. That  the  brothers  of  C.  who 
survived  her  were  entitled  to  the  remaining 
£500 ;  her  sisters  having  pre-deceased  her. — 
O'Neill  Y,  Montgomery,  12  I.  C.  R.  163;  6  I. 
Jur.  N.  S.  351.    (R.) 

4.  A  testator,  being  possessed  of  a  chattel 
reversion  and  profit  rent  in  a  house  which  he 
had  leased  to  a  tenant,  with  an  option  to 
redeem  the  rent  by  payment  of  £400,  be- 
queathed all  his  real  and  personal  property 
to  his  son  and  mother,  whom  he  appointed 
executors,  upon  trust,  to  pay  £25  a-year  to 
his  wife  for  life  out  of  the  profit  rent  of  the 
house ;  and  directed  that  if  the  tenant  paid 
the  £400,  his  executors  should  place  it,  toge- 
ther with  whatever  sura  or  sums  of  money 
mieht  be  in  the  Bank  of  Ireland  to  his  credit, 
and  whatever  sum  or  sums  might  appear  en- 
tered in  his  name,  or  in  his  grandchildren's 
names,  in  the  Savings  Bank,  together  with 
whatever  cash  might  be  had  after  paying  his 
just  debts,  funeral  expenses,  and  legacies, 
at  interest,  and  pay  it  to  his  wife  for  life, 
and  at  her  decease  divide  the  principal  sum 
between  two  of  his  grand-daughters.  The 
tenant  did  not  pay  the  £400.  Seld,  that  the 
profit-rent  of  the  house,  after  the  wife's  death, 
was  cash  applicable  to  the  trusts  of  the  will. 

Semble — ^The  testator's  interest  in  the  house 
was  devised  to  the  executors  upon  the  trusts 
of  the  will.— Tayfor  v.  Bunne,  13  I.  C.  R.  383; 
7  I.  Jur.  N.  S.  26.    (R.) 

5.  When  a  discretionary  trust  is  yested  in 
trustees,  the  Court  will  not  interfere  with  the 
exercise  of  the  discretion,  if  it  be  not  capri- 
cious or  improper,  though  a  suit  be  instituted 
to  administer  the  trust  funds. 

If  the  trustees  do  not  concur,  the  Court  will 
distribute  the  trust  funds  among  the  parties 
equally. 

When  one  of  two  trustees,  in  whom  a  dis- 
cretionary trust  is  vested,  was  resident  in 
Australia,  the  Court  would  not  act  on  a 
scheme  for  the  distribution  of  the  fund  ap- 
proved of  by  his  solicitor  in  the  suit,  and 
the  other  trustee. — Gray  v.  G.  13  I.  C.  R.  404. 

(R.)  

n.  2.  b.   When  they  do  not, 

6.  v.,  seized  in  fee,  devised  the  lands  to  W., 
I  for  life ;  remainders  over,  and  expressed  his 
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particular  desire   that   his   executors,   while  | 
managing  his  affairs,  and  W.,  when  he  entered  ' 
into  receipt  and  mannfxement    of  the   rents, 
should  continue  B.  in  the  receipt  and  manajje- 
mcnt  thereof,  and  8houid  likewi>e  retain  and 
employ  him  in  the  receipt,  ajjency,  and  ma- 
na^iement  of  the  rents  of  sucli  other  lands  as 
should  be  purchased  in  pursuance  of  tiie  direc- 
titms  in  his  will,  at  the  fees  usually  allowed 
to  agents.     Jiehl,  not  a  trust  for  H. ;  and  that 
the  de\i>ces  were  not  bound  to  retain  him  as 
ajjent   at  the  u^ual  fees, — Shaw  v.  Law/ess^  1 
Dr.  &  Wal.  :>12;  5  C'i.  &  F.  129;  Ld.  &  G. 
temp.  Plunket,  o.'>8. — [Hevp.  on  this  point,  Ld. 
&  G.  temp.  Sug.  154.     (^C.)j 


and  allowed  C.  and  his  representatirea  io  con- 
tinne  in  possession,  paying  him  the  same  acre- 
able  rent  which  he  was  himself  subject  to.  They 
paid  the  tithe  rentcharge.    Parol  acknowledg- 
ments were  proved  by  A.,  that  he  would  execute 
a  lease  to  C.  when  called  on  ;  and  that  the  ori- 
ginal lease  was  as  good  for  the  occupiers  as 
for  himself.     He  devised  the  profit  rents  of 
the  other  parts,  but  did  not  notice  the  part 
in   pos^icssion  of  C.*s  representatives.    They 
were  evicted  by  his   heir.     Ueid,  that  there 
was  no  trust  or  contract  to  give  C.  an  estate 
in   the    lands,    which  could   be    enforced   in 
equity. — Doiiohof  v.  Conrahj/y  8  L  £.  B.  679;  3 
Jon.  &  L.  088.     (C.) 


1.  F.  was  seized  of  real  estate,  subject  to  a 
mort^ratrc  of  X40()(),  overuhich  J.,  F.'s  daugh- 
ter. Iiud  a  power  of  appointment  amongst  her 
children.  F.  was  also  po>-se>^ed  of  large  per- 
sonal estate;  and,  by  will,  desired  that  all 
his  del»ts.  which  he  stated  to  be  very  trifling, 
should  be  paid  out  of  his  assets  by  his  execu- 
trix. He  then  bequeathed  all  his  property, 
real  and  per>onal.  to  J.;  and  earnestly  re- 
comnieniled  that  if  S.,  the  son  of  J.,  should,  ' 
during  his  life,  adopt  and  follow  such  line  of 
conduct  as  should  merit  her  full  approbation, 
she  should  a])point  the  £1(MK)  to  him,  and 
should   add   jEMkOOO  from  F.'s  personal  pro- 

{)erty,  also  all  his  lauded  property ;  all  of  which 
le  wished  her  to  grant  to  S.,  by  deed,  or  by 
will,  conditionally,  and  if  he  conducted  him- 
self, so  as  to  merit  and  possess  her  full  appro- 
bation, and  pursued  her  advice,  but  not  other- 
wise. If  he  should  misconduct  himself,  and 
not  merit  her  entire  approbation,  and  not 
obey  her  as  his  mother  and  guardian,  she 
might  dispose  of  all  the  properties  in  such 
manner,  an<l  to  whom  she  thought  fit.  Ilefd. 
that  upon  the  true  construction  of  the  whole 
will,  which  was  very  lengthy  and  informal, 
the  words  of  recommendation  did  not  create 
an  absolute  trust  in  favour  of  S. 

The  rule  with  respect  to  precatory  words  in 
a  will  is,  that  there  must  be  a  complete  with- 
drawal of  discretionary  power  from  the  lega- 
tees, or  there  is  no  trust  created.  Hefd^  that 
F.  intended  the  X400()  to  be  continued  on  the 
security  of  his  estate,  and  not  to  be  paid  off 
out  of  the  personalty. — Lefroi/  v.  Fiood^  4  I. 
C.  R.  1 ;  6  1.  Jur.  273.    (C.) 

2.  V.  devised  to  his  wife  his  house  at  G., 
and  declared  it  to  be  **his  earnest  wish  that 
his  sister  should  reside  at  G.,  with  his  wife, 
during  her  life."  Heidy  that  there  was  not 
any  trust  created  in  favour  of  V.*b  sister. — 
Graves  v.  G.,  13  I.  C.  R,  182.  (C.) 


II.  3.  By  Parol. 

3.  Circumstances  nnder  which  a  parol  trust 
of  real  estate  will  be  enforced.  A.,  B.,  and 
C.  were  tenants  of  lands.  A.  took  a  lease  of 
the  entire  in  the  common  form,  describing 
them  as  in  possession  of  A.,  B.,  and  C.  It 
was  alleged  that  he  took  the  lease  upon  trust 
for  the  benefit  of  B.  and  C.  as  to  the  por- 
tions in  their  possession.  He  snb-leased  to 
B.  hit  portion,  subject  to  special  covenants ; 


4.  A.  being  about  to  leave  this  country, 
endorsed  a  promissory  note  not  yet  due  to  B., 
and  directed  B.  to  recover  the  sum  thereby 
secured,  and  to  hold  it  until  A,  should  write 
for  it ;  but  if  A.  should  die  before  the  amount 
was  recovered,  then  to  hold  the  amount  in 
trust  for  M.  It  was  subsequently  arranged 
between  A.  and  B.,  that  B.  should  retain  out 
of  the  sum  secured  by  the  note  the  amount  of 
a  debt  due  from  A.  to  B.  A.  died  before  the 
amount  was  paid  to  B.  Held,  that  an  irre- 
vocable trust  was  not  created  in  favour  of  M. 

That  A.'s  personal  representative  was  en- 
titled to  recover  at  Law,  but  not  in  Equity, 
from  B.,  the  amount  recovered  by  B.  on  foot 
of  the  note,  subject  to  a  deduction  for  the  debt 
due  by  A.  to  B. 

Principles  relating  to  the  creation  by  parol 
of  trusts  of  personalty. — Maguire  v.  Doda^  9  I. 
C.  R.  452 ;  Dr.  Rep.  temp.  Napier,  604.    (C.) 

5.  A  testator  having  declared,  by  parol,  to 
his  residuary  legatee,  trusts,  to  which  he  wished 
i:2(K)0  to  be  applied,  afterwards  by  codicil, 
stated  that  he  had  instructed  the  residuary 
legatee  as  to  the  disposition  of  his  property. 
Jithl  that  the  parol  trusts  could  be  enforced 
again.st  the  personal  representative  of  the  re- 
siduary legatee. — Attorney' General  v.  DiUon^ 
13  I.  C.  R.  127  ;  7  I.  Jur.  N.  S.  251.    (C.A.) 

III.  ExEccTORT  Trusts. 

6.  On  petition,  the  Court  will  not  remove 
a  trustee  who,  having  accepted  the  trust,  re- 
fuses to  act.  A  bill  must  be  filed,  of  which 
the  costs  will  be  cast  on  the  trustee,  if  it  ap- 
pears that  his  refusal  was  improper. — Anon.^ 
4  I.  E.  R.  700.    (E.E,) 

7.  Executory  trusts  defined,  and  the  prin- 
ciples laid  down  on  which  Courts  of  Equity 
act  in  cases  of  executory  trusts. — Bosicell  v. 
Villon,  6  I.  E.  R.  389  ;  Dr.  Rep.  temp,  Sugden, 
291.    (C.) 

IV.  Implied  Trusts. 

8.  Real  estate  having  been  applied,  for  a 
century  and  a  half,  upon  trusts  specified  by 
will,  the  Court  assumed  that  the  will  created 
a  trust,  and  that  the  heir  of  the  testator  be- 
came a  trustee ;  and,  the  present  heir  not  being 
known,  the  case  was  held  to  be  within  the  11  ^* 
4  &  1  M^.  4,  c.  60,  8.  23.— In  re  Gore's  Chanties, 
2Con.  &L.  411.    (C.) 
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1.  H.,  being  entitled  to  a  lease  for  years  de- 
terminable on  three  lives,  of  the  lands  of  K., 
devised  it  to  his  wife  for  life,  and,  after  her 
death,  to  his  son,  W.,  and  his  grandson,  G., 
and  the  longest  liver  of  them.  Shortly  after- 
wards he  surrendered  the  lease  and  took  a 
new  lease  of  K.  By  a  codicil  made  after  the 
surrender  and  acceptance  of  the  new  lease,  he 
directed  his  executors  to  pay  out  of  a  fund 
the  head  rent  of  P.,  and  fulfil  any  payment  he 
might  thereafter  appoint ;  and  **  relinquished 
the  settlement  made  on  G.  on  that  occasion." 
By  a  second  codicil  of  the  same  date  he  vested 
^4500,  in  trust  to  pay  the  head  rent  of  K., 
during  his  wife's  life,  and  after  her  death  to 
extend  the  interest  in  K.,  if  that  could  be 
accomplished.  The  trustees  toolc  no  steps  to 
extend  the  interest,  although  it  could  have 
been  accomplished,  until  after  the  expiration 
of  the  lease,  when  it  could  not  be  done.  Held, 
that  the  first  codicil  did  not  revolce  the  devise 
of  K.;  that  W.  and  G.  were  entitled  to  the 
^4500 ;  and  that  it  did  not  go  to  the  next-of- 
kin  of  n.—0'Shta  V.  HowUy,  7  I.  E.  R.  66 ;  1 
Job.  &  L.  891.    (C.) 

2.  S.  was  entitled,  with  her  brother  and  four 
sisters,  to  a  lease  for  31  years,  as  one  of  the 
next-of-kin  to  her  mother,  one  of  whose  per- 
sonal representatives  she  was.  The  landlord 
made  a  lease  for  51  years,  expressed  to  be 
made  in  consideration  of  the  surrender  of  the 
former  lease.  It  described  the  lands  as  late 
in  the  possession  of  the  mother,  and  then  in 
the  possession  of  S.  and  one  of  her  sisters,  her 
co-administratrix.  An  endorsement  on  the 
lease  stated  that  it  was  made  in  trust  for  her- 
self and  her  brother  and  sisters.  S.  married, 
and  the  landlord  leased  to  her  husband  the 
same  lands  for  40  years,  to  commence  after 
the  expiration  of  the  61  years.  IJeldj  that  the 
new  lease  was  a  graft. 

Although  a  ptf .  is  bound  to  prove  his  whole 
case  at  the  hearing,  yet,  if  there  be  no  failure 
of  title,  but  an  omission  in  the  proof  of  it, 
the  Court  may,  in  its  discretion,  direct  a  re- 
ference to  the  Master  to  enquire  into  it. — 
M'Aiister  v.  Walsh,  8  I.  E.  R.  260.    (C.) 

3.  A  father,  by  lease  and  release,  conveyed 
lands  to  his  son  in  consideration  of  natural 
love,  and,  "  to  entitle  him  to  a  wife  and  for- 
tune now  in  contemplation,*'  to  hold  **  to  the 
separate  use  "  of  the  son,  "  his  heirs  and  as- 
signs for  ever."  It  was  not  proved  that  any 
particular  marriage  was  then  contemplated. 
The  son  survived  the  father,  but  died  unmar- 
ried. Heldj  that  the  deed  vested  the  fee-simple 
absolutely  in  the  son. 

The  deed  was  executed  by  both  father  and 
son,  but  was  kept  by  the  father  alone,  and 
found  among  his  papers  when  he  died.  It  was 
registered  by  him  nine  months  after  its  date, 
he  being  an  attorney.  The  son  and  he  lived 
on  good  terms.  The  father  received  the  pro- 
fits of  the  estate,  and  alone  made  new  leases, 
of  which  the  son  was  cognizant,  and  to  which 
he  assented.  The  son  occasionally  received 
money  from  tenants,  which  the  father  allowed 
credit  for.  The  father  made  a  power  of  at- 
torney to  third  persons  to  collect  the  rents. 


Held,  that  the  deed  being  originally  an  ad- 
vancement, none  of  these  circumstances  a£fec- 
ted  the  son's  title,  and  that  it  was  not  inope- 
rative either  as  a  secret  conveyance,  or  as 
creating  a  trust  by  implication  for  the  father. 
—AUeyne  v.  A.,  8  I.  E.  R.  498;  2  Jon.  &  L. 
644.    (C.) 

4.  Ptf.'s  bill  stated  that  A.,  by  deed,  con- 
veyed lands  to  trustees  to  the  use  of  B.,  for 
life ;  remainder,  to  his  issue  male :  that  those 
lands  were  held  "  under  leases  or  agreements 
for  leases,  for  lives  renewable  for  ever,  or  on 
terminable  leases,  or  agreements  for  termi- 
nable leases,"  the  dates  and  particulars  of 
which  ptf.  could  not  set  forth,  because  they 
and  the  other  muniments  of  title  were  lost,  or 
were  in  possession  of  deft.,  to  whom  B.  de- 
livered them  on  selling  his  interest  therein  to 
him.  Ptf.,  as  first  tenant  in  ti;il,  sought  a  dis- 
covery of  the  deeds ;  that  renewals,  obtained 
by  B.  in  his  own  name,  mi{;ht  be  decreed  a 
graft  on  the  original  leases;  and  for  an  in- 
junction to  stay  waste.  On  demurrer:  Hdd, 
that  the  reasonable  construction  of  the  state- 
ment was,  that  the  lands  were  held  by  A., 
when  the  deed  was  executed ;  and  that  the 
statement  of  A.'s  title  was  not  open  to  de- 
murrer, because  the  principle,  which  excuses 
a  ptf.  from  setting  out  a  deft.'s  title,  ought  to 
excuse  him  from  setting  out  the  title  of  the 
party  under  whom  ptf.  derives,  so  long  as  deft, 
wrongfully  withholds  from  him  possession  of 
the  title  deeds. 

Semble — Such  an  objection  cannot  be  made 
on   a  general  demurrer  for  want  of  equity. 

Held,  that  the  surviving  trustee  was  not  a 
necessary  p&rty.—Hill  v.  Mill,  9  I.  E.  R.  164. 
(C.) 

6.  V.  devised  lands  of  Q.,  in  trust,  as  soon 
as  coveniently  might  be  after  his  decease,  to 
sell  and  dispose  of  them,  and  that  the  money 
arising  from  the  sale,  together  with  the  rents 
and  profits  of  the  lands,  until  sold,  should  be 
considered  as  part  of  his  personal  estate,  and 
should  be  applied  and  disposed  of  in  the  same 
manner  as  his  personal  estate.  He  gave  his 
personal  estate  upon  trust,  to  pay  his  funeral 
expenses,  debts,  and  legacies,  and,  in  the  next 
place,  that  the  yearly  amount  of  his  personal 
estate  thereby  directed  to  be  laid  out  in  the 
purchase  of  lands,  and  the  yearly  rents  and 
profits  of  the  lands  which  should  be  purchased 
with  such  personal  estate,  or  any  part  thereof, 
should  be  applied  for  the  payment  of  his  debts 
and  legacies,  until  paid  off  and  satisfied.  As 
to  the  residue  of  his  personal  estate,  upon 
tmst,  to  lay  out  in  purchasing  lands  of  inhe- 
ritance in  fee-simple,  to  be  conveyed  and  as- 
sured to  his  grandson  T.  and  his  heirs,  subject 
to  a  charge  for  renewing  chattel  leases ;  and 
directed  a  term  for  years  to  be  created  of  such 
purchased  lands  for  that  purpose:  and  upon 
trust,  that  until  a  proper  purchase  could  be 
had,  the  trust-money  shoold  be  laid  out  at 
interest,  and  be  applied  towards  discharging 
the  purchase  :  and  directed  his  trustees  to  re- 
new his  chattel  leases,  which  he  bequeathed  to 
T.  for  life.  V.  died  in  1771,  and  from  that  to 
1887  T.  continued  in  possession  of  Q.  and  V.  of 
the  chattel  leases.    From  1820  to  1887  he  paid 
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Besulting, 


Urge  sums  for  renewal  fines.  Held,  that  the 
accumulation  of  the  rents  of  Q.  was  to  cease  at 
the  end  of  a  year  from  V.'s  death,  and  that 
the  rents  from  that  period  to  1820,  when  the 
trust  to  raise  the  renewal  fines  arose,  belonged 
to  T. ;  but  that,  subsequently  to  1820,  the 
rents  were  to  be  set  off  against  the  renewal 
fines. — Smith  t.  Dumjannon,  3  I.  C.  R.  316  y-  6 
I.  Jur.  137.     (C.) 

1.  In  1840,  C,  having  a  charge  by  judgment 
for  £1500  upon  the  lands  of  X.,  applied  to  B. 
for  £1500,  to  enable  him  to  purchase  said 
lands  in  Chancery.  B.  consented,  on  the  terms 
of  a  conveyance  being  made  toll,  as  a  trustee 
for  B.  as  well  as  for  C.  R.  became  the  pur- 
chaser for  £3«KX»,  of  which  £1500  were  paid  by 

B.  in  cash  ;  R.'s  promissory  note  was  given 
for  the  remainder.  By  deed  of  the  2nd  June 
1840,  X.  was  conveyed  to  R.,  without  any  de- 
claration of  trust  on  the  face  of  the  deed. 

C,  having  got  R.'s  promissory  note  accepted 
as  cash,  subsequently,  by  sundry  payments, 
reduced  his  debt  of  £15(K)  to  B.  to  £900. 

Bv  deed  of  the  9th  July  1844,  reciting  the 
deed  of  the  2nd  June  1840,  and  that  C.  pur- 
chased X.  from  B.,  save  so  far  as  it  should 
stand  as  a  security  to  B.  for  £900,  it  was  de- 
clared that  X.  was  vested  in  R..  in  trust,  in  the 
first  instance,  by  sale  or  mortgage,  to  pay  B. 
£900,  with  interest  and  costs;  then  in  trust  for 

C,  his  heirs  and  assigns,  for  ever.  This  deed 
was  not  registered  until  the  2nd  Dec.  1852. 

In  1852,  L.  obtained  a  judgment  against  C, 
for  £60,  and  registered  it  as  a  mortgage  against 
X.  on  the  13th  Nov.  1852. 

In  1843,  a  judgment  obtained  against  C,  in 
1836,  was  assigned  to  W.,  and  by  him  duly  re- 
docketed  in  1844,  and  afterwards  registered  in 
1850. 

In  1854,  the  lands  were  sold  in  the  I.  E. 
Court,  on  the  petition  of  L. ;  and  on  the  settle- 
ment of  the  final  schedule  of  incumbrances 
the  Commissioners  placed  B.'s  claim  of  £900 
after  the  claims  of  L.  and  W.,  on  foot  of  their 
respective  judgments.  Held,  on  appeal,  that 
the  original  transaction  should  be  regarded  as 
C.'s  own  purchase,  B.  lending  him  £1500 ;  that 
R.  was  trustee  for  C,  and  for  no  other  per- 
son ;  and  that  the  judgments  obtained  against 
C.  became,  in  the  order  of  their  priority,  avail- 
able against  the  trust  estate ;  that  B.'s  claim 
to  priority,  founded  on  the  recitals  in  the  deed 
of  1844,  could  not  be  Sustained  ;  that  B.  was 
entitled  to  such  priority  only  as  was  given 
him  by  the  deed  of  1844,  and  its  subsequent 
registration  in  Dec.  1852 ;  and  that  his  claims 
should  be  postponed  to  the  claims  of  L.  and 
W.— /n  re  Cooke,  6  I.  C.  R.  480.  (C.A.) 

2.  A  Purchase  by  a  receiver,  of  a  jointure 
charged  upon  the  lands  over  which  he  was 
receiver,  declared  a  trust  for  the  benefit  of 
those  entitled  to  the  estate. 

The  receiver  over  the  estates  of  L.  pur- 
chased from  L.*s  widow  a  jointure  charged  on 
the  estate.  In  a  suit  instituted  bv  an  incum- 
brancer on  the  estate  to  set  aside  this  pur- 
chase, the  widow  declaring  herself  satisfied 
with  the  terms  of  the  arrangement,  the  pur- 
chase was  upheld  as  regarded  her;  but  was 


declared  a  trust  for  those  beneficiallT  entitled 
to  the  estate.  Form  of  decree. — BoiKngton  r. 
Langford,  16  I.  C.  R.  658,  note,  (C.) 


V.  PREsrMPTiON  Respectivo. 
\_See  IV.  Implied  Trust.] 


VI.  Resulting  Trusts. 

1.  In  penfral:  what  amounts  to. 

2.  For  the  Heir-at-law. 

8.  For  the  Next-of-kin,  ^. 


VI.  1.  In  general:  what  amomOs  to. 

8.  Lands  held  for  lives  renewable  for  ever 
were  conveyed,  for  all  the  estate  of  the  tenant, 
to  trustees,  their  heirs  and  assigns,  for  the 
lives  in  the  lease.  The  deed  contained  a  de- 
claration that  the  names  of  the  trustees  were 
made  use  of  as  trustees  for  B.,  and  that  the 
grants  therein  contained  were  for  his  sole  use 
and  benefit,  and  for  no  other  use,  intent,  or 
purpose. — Held,  that  B.  took  the  entire  equi- 
table interest  in  quasi  fee. — M'Clintock  v.  Ir- 
vine, 10  I.  C.  R.  480 ;  6  I.  Jur.  N.  S.  317.  (C.) 

4.  By  marriage  settlement,  two  sums  of 
£1000;  one  the  property  of  the  husband,  the 
other  that  of  the  wife,  were  vested,  in  trust  to 
pay  the  interest  from  time  to  time,  as  received, 
or  to  permit  the  wife  to  receive  and  take  "  the 
said  two  several  sums  of  £1000  respectively, 
and  all  interest,  benefit,  and  advantage  arising, 
or  to  arise  therefrom,"  to  her  separate  use ;  the 
two  several  sums  to  be  so  received  and  taken 
in  full  for  her  jointure,  and  in  bar  of  dower; 
and  if  the  husband  sur\'ived  her,  to  permit 
him,  during  life,  to  receive  the  two  several 
sums,  and  all  interest,  &c.,  derivable  there- 
from, with  power  of  appointing  them  among 
the  issue  of  the  marriage,  to  the  husband ;  in 
default  of  appointment,  to  such  issue,  in  equal 
shares;  in  default  of  issue  surviving  at  the 
husband's  death,  those  sums  were  to  be  dis- 
posed of  as  he  should  appoint,  provided  that 
when  the  husband  acquired  property  in  lands 
producing  £200  a-year,  and  settled  a  jointure 
of  £200  a-year  on  the  wife,  subject  to  the  same 
limitations  as  those  sums  were  declared  sub- 
ject to,  it  should  be  lawful  for  him  to  receive 
those  sums  for  his  own  use.  No  issue  of  the 
marriage  survived  the  husband.  He  pre- 
deceased the  wife,  without  having  settled  any 
jointure,  or  made  any  appointment  of  the 
fund.  Held,  that  the  wife  took  only  the  inte- 
rest of  the  fund  for  her  life. 

That  the  husband  was  entitled  to  the  inte- 
rest of  the  fund  for  his  life,  with  a  general 
power  of  appointment  over  the  principal. 

That  no  appointment  having  been  made  by 
him,  there  was  a  resulting  trust  in  favour  of 
the  administrator  of  the  husband  as  to  £1000, 
and  a  similar  trust  to  the  wife's  executor  as  to 
the  other  £1000.— /n  re  Lane's  Trusts,  14  I  C 
R.  628.  (R.) 

6.  By  a  marriage  settlement,  reciting  that 
the  intended  wife  was  entitled  to  the  lands  of 
X;,  and  to  part  of  the  lands  of  Y.,  and  of  the 
lands  of  Z.  in  remainder,  and  was  also  entitled 
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to  £600;  and  that  it  had  been  agreed  that 
these  properties  should  be  rested  in  a  trustee 
upon  trusts,  first,  to  secure  a  jointure  for 
her ;  the  intended  wife  conveyed  the  lands 
of  X.  and  Y.  to  the  use,  as  to  X.,  of  the 
husband  for  life ;  remainder  to  her  own  use 
for  life ;  remainder  in  trust  for  the  issue  of 
the  marriage ;  and  it  was  agreed  that  she  was 
to  have,  during  her  natural  life,  all  the  pro- 
perty that  the  husband  might  have  or  be 
entitled  to,  and  that  he  would  not  sell  or  mort- 
gage any  of  the  properties  during  her  life 
without  her  consent  first  had  and  obtained 
under  her  signature.  Held,  that  there  was  a 
resulting  trust,  as  to  the  lands  of  Y.,  for  both 
husband  and  wife,  in  her  right. 

That  the  husband  was  entitled  to  the  lands 
of  Z.  for  life,  with  remainder  to  the  wife  for 
life.— -EtfioW  V.  Kempston,  16  I.  C.  R.  120.  (B.) 


VI.  2.  For  the  Eeir-at'law. 


VI.  8.  For  the  Next-of-kin,  ^. 

1.  C,  a  Roman  Catholic  lady,  residing  in 
Dublin,  transferred  a  sum  of  stock,  equivalent 
to  about  half  of  her  property,  to  the  Roman 
Catholic  Archbishop  of  Dublin,  and  the  supe- 
rior  of  the  Order  of  Jesuits  in  Ireland,  upon 
trust,  for  the  ladies  of  the  convent  of  N.  One 
of  these  trustees  had  been  C/s  confessor  until 
within  two  years  before  the  transfer.  Her 
confessor  at  that  period  was  under  the  reli- 
gious control  of  that  trustee.  The  trustees 
took  no  personal  benefit  from  the  transaction. 
The  affidavits  in  answer  denied  all  exercise 
of  spiritual  influence  over  C.  Held,  that  the 
Court  would  not,  in  favour  of  the  adminis- 
trator of  C,  declare  such  transfer  affected 
with  a  resulting  trust. 

That  the  trust  was  declared  with  sufficient 
precision. — Kirwan  v.  Ctdlen,  4  I.  C.  R.  822. 
(C.)  

Vn.  Void  or  Fraudulent:  Lapsed  or 

Subsisting. 

2.  In  all  cases  of  direct  trust,  the  rule  is 
settled,  that  length  of  time  does  not  bar. 

Nor  is  this  case  within  the  exception  stated 
by  counsel  for  the  ptf.  to  the  rule,  that  time 
does  not  bar  as  between  trustee  and  c.  q,  t. — 
viz.,  that  it  does  not  apply  to  cases  of  con- 
structive trusts.  The  true  meaning  of  that 
exception  is,  that  where,  as  in  cases  of  fraud, 
the  interposition  and  decree  of  a  Court  of 
EU]uity  are  necessary  to  declare  the  trust; 
there,  lapse  of  time,  without  preferring  a  suit 
for  the  purpose,  will  bar  the  claim.  It  is  so 
stated,  and  the  true  ground  of  the  exception 
put  by  Lord  Redesdale,  in  the  case  of  aoven- 
den  V.  Lord  Annesley,  2  Sch.  &  Lef.  688. — 
Scott  V.  Knox,  4  L  £.  R.  410,  411.    (C.) 

8.  v.,  by  will,  bearing  date  the  12th  Feb. 
1862,  bequeathed  to  F.,  and  E.  his  wife,  all 
her  property,  "trusting  to  their  charitable 
and  pious  recollection  of  the  spiritual  wants 
of  me  and  mine.*'    On  behalf  of  the  Crown, 


it  was  contended  that  this  was  a  valid  disposi- 
tion of  the  property  for  charitable  purposes, 
and  that  a  scheme  should  be  settled  by  the 
Court  for  that  purpose.  By  the  next-of-kin 
it  was  insisted  that  the  trust  was  uncertain 
and  void.  Held,  that  the  trust  was  void  for 
uncertainty,  and  that  the  next-of-kin  was 
entitled  to  the  property.  —  McCarthy  v.  The 
Att.'Gen.,  9  I.  Jur.  N.  S.  4.    (M.O.) 

4.  V.  bequeathed  £500  to  two  R.  C.  priests, 
or  their  survivor,  to  be  applied  as  they  should 
deem  best  for  the  maintenance  and  education 
of  two  priests  of  the  order  of  St.  D.  in  Ireland. 
Held,  that  the  bequest  was  null  and  void,  as 
being  opposed  to  the  10  G.  4,  c.  74  ;  and  should 
accrue  to  the  residue  of  V.*s  personal  estate. 

V.  bequeathed  £500  to  another  R.  C.  priest, 
on  a  secret  trust  disclosed  to  him  by  V.  during 
his  life.  The  trust  was — to  apply  that  sum 
towards  redeeming  the  rent  of  the  church  of 
the  D.  Friars  in  Cork.  Held,  that  the  bequest, 
being  given  on  an  invalid  trust,  was  void ; 
and  could  not  be  carried  out  of-pres. — Simme 
V.  Quinlan,  17  L  C.  R.  48  ;  10  L  Jur.  N.  S.  41. 
(C.A.)— [Vanriug  the  Rolls  decision,  16  I.  C. 
R.  191 ;  9  I.  Jur.  N.  S.  404,] 


Vin.  Declaration  or. 

5.  A  party  having  been  expressly  named  a 
trustee  in  a  will  under  which  a  question  ex- 
isted whether  he  was  not  beneficially  inter- 
ested— Held,  that  his  representatives  were 
trustees  within  the  4  &  5  W,  4,  c.  27,  s.  25 ; 
and  that,  though  a  constructive  trust  would 
be  barred  by  this  statute,  and  might,  before 
the  statute,  have  been  barred  by  length  of 
time,  yet  that  principle  only  applied  to  cases 
in  which  the  trust  did  not  arise  on  the  face 
of  the  instrument,  but  was  to  be  made  out  by 
evidence. — Salter  v.  Cavanagh,  1  Dr.  &  Wal. 
668.    CR.) 

IX.  Construction  of. 

6.  £4000  were  vested  in  trustees  on,  trusts, 
with  power  to  invest  it  in  land  or  in  govern- 
ment securities  in  England.  The  trustees  in- 
vested the  money  in  bills  and  other  private 
securities  in  Ireland.  £1200  remained  unac- 
counted for  by  them.  Held,  that  though, 
from  the  nature  of  the  trusts,  none  of  the  c.  q, 
t,  had  a  present  right  to  any  part  of  the  prin- 
cipal, yet  the  sum  unaccounted  for  was  a  debt 
due  in  equity,  and  demandable  from  deft,  as 
a  defaulting  trustee. —  Waller  v.  Fowler,  S.  & 
Sc.  274.    (R.) 

7.  Testator  bequeathed  a  leasehold  for  years, 
upon  trusts,  and  gave  money  to  his  executor 
to  extend  the  interest  in  tbe  lands,  if  it  could 
be  accomplished.  The  executor  did  not  make 
any  attempt,  during  the  continuance  of  the 
term,  to  obtain  an  extension  of  the  lease. 
After  it  had  expired,  the  Master  reported 
that  an  extension  of  the  interest  could  have 
been  obtained.  Hekl,  that  the  money  should 
go  according  to  the  trusts  of  the  land. — CShea 
V.  Howley,  1  Jon.  &  L.  891 ;  7  I.  £.  R.  56.  (C.) 
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1.  A  power  to  trustees  to  lay  oQt  monej  "  in 
the  public  stocks  or  funds  in  Great  Britain, 
or  on  any  mortgage  of  freehold  or  leasehold 
estates,  or  any  other  real  securities  in  Eng- 
land, Wales,  or  Ireland,"  does  not  authorise 
them  to  lend  it  on  the  security  of  a  judgment, 
since  the  8  &  4  Ktc,  c.  105,  s.  22. — Johnston  v. 
Xfoyd;  7  I.  E.  R.  262.    (C.) 

2.  V.  devised  the  lands  of  A.,  of  which  he 
was  seized  in  fee,  to  his  nephew,  R.,  for  life  ; 
remainder  to  his  first  and  other  sons  in  tail ; 
remainder  to  his  daughters  in  tail ;  and  left 
the  fee  undisposed  of.  He  gare  the  residue 
of  his  properties,  freehold  and  personal,  of 
whatever  nature  and  kind  he  might  die  pos- 
sessed of,  to  his  brother  T. ;  and  it  his  brother 
T.  should  survive  him,  requested  and  desired 
that  he  should  convert  all  the  personal  pro- 
perty into  fee-simple  propertv,  and  at  his 
decease  leave  the  same  entailed  on  his  son  R., 
in  the  same  manner  as  he  had  himself  en- 
tailed A.  He/df  that  the  freehold,  as  well  as  the 
personal  property  undisposed  of,  was  bound 
Dy  the  direction  in  the  residuary  clause. 

Rules  as  to  construing  wills  from  presumed 
intention. — [On  re-hearing,  Tennent  v.  2%  7  I. 
E.  R.  861 ;  1  Jon.  &  L.  879.  (C.)l— [On 
hearing,  Dr.  He^^.temp,  Sug.  161.    (€.)] 

8.  £800  due  to  C.  were  in  1814  secured  by 
an  annuity  of  £100,  issuable  out  of  the  lands 
of  D.,  habendum,  till  the  debt  and  interest 
should  have  been  paid.  In  1815,  C.  assigned 
the  annuity,  together  with  the  balance  then 
due  of  the  annuity;  and,  being  entitled  to 
£2000,  charged  upon  lands  of  which  he  was 
tenant  for  life,  as  a  further  security,  assigned 
£800,  part  of  the  £2000,  upon  trust,  if  the 
annuity  should  be  unpaid  for  41  days,  to  call 
in  from  time  to  time,  and  receive  such  parts 
of  the  £2000  as  should  suffice  to  satisfy  the 
arrears,  and  apply  the  same  in  payment  there- 
of;  after  payment,  in  trust  for  C.  Held,  a 
continuing  trust  —  not  one  to  be  executed 
once  for  all;  and  that,  upon  non-payment 
of  the  annuity  for  41  days,  a  present  right 
to  receive  the  £800  did  not  accrue  within  the 
8  &  4  fK  4,  c.  27,  s.  40. — Heenan  v.  Berry, 
2  Jon.  &  L.  803.    (C.) 

4.  A.  being  indebted,  by  debts  which  did 
not  affect  his  real  estates,  conveyed  by  deed 
poll  real  estates,  upon  trust,  to  raise  money 
**  for  the  purpose  of  paying  all  debts  due  by 
him  to  any  person  whatsoever,  and  which 
then  affected  his  said  estates  thereby  con- 
veyed." A.  was  then  indebted  upon  bonds, 
with  warrants,  Ac;  but  no  judgments  had 
been  entered.  Held,  that  the  trust  included 
his  bond  debts,  but  not  those  of  simple  con- 
tract. 

Parties'  acts  cannot  be  allowed  to  affect 
the  construction  of  deeds. — Douglas  v.  Allen, 
2  Dr.  &  War.  218;  1  Con.  &  L.  867.    (C; 

6.  The  ptf.  was  attorney  for  T.  and  H.  in 
two  actions,  brought  by  them  against  G.  and 
his  son.  P.  owed  £8000  to  another  son  of  G. 
The  actions  were  compromised  on  the  terms 
mentioned  in  the  following  deed.    The  deed 


recited  that,  for  P.'s  accommodation,  tt  was 
agreed  that  T.  and  H.  should  accept  £1000  in 
full  for  their  demand,  with  the  cosU  of  the 
actions,  and  that  P.  should  set  off  the  £1000 
against  so  much  of  the  £3000  debt ;  that  T. 
and  H.  should  accept  a  security  for  the  £1000 
on  estates  in  W.  of  another  member  of  the  G. 
family,  who  was  indebted  to  P.,  and  a  colla- 
teral security  by  mortgage  of  P.'s  own  pro- 
perty ;  and  that  P.  should  pay  T.'a  and  H.*s 
costs  of  the  actions,  amounting  to  about  £400, 
which  should  be  secured  by  his  bills,  and  col- 
laterally by  the  last-mentioned  mortgage;  and 
recited  mortgages  of  the  W.  property  for  £1000 
to  X.  in  trust  for  T.  and  H„  and  of  P.'s  pro- 
perty for  £1400  to  H.,  and  that  the  £1400 
secured  by  the  latter  was  intended  as  a  fur- 
ther security  for  the  sum  secured  by  the 
mortgage  to  X.,  and  for  the  costs  of  T.  and 
H.,  and  of  getting  X.*s  mortgage  executed. 
It  was  declared  that  H.  should  be  possessed 
of  the  £1400  on  trust,  first,  to  better  secure 
the  £1000  to  X.;  secondly;  to  secure  to  the 
ptf.,  described  as  "  E.  S.,  gentleman,  attorney 
for  the  ptfs.  in  said  actions,**  the  costs  of 
them,  £100  to  be  paid  in  three  months,  and 
the  rest  after  taxation ;  thirdly,  the  expense 
of  executing  X.'s  mortgage.  The  ptf.  was  not 
a  party  to,  and  did  not  execute  the  deed. 
P.  gave  a  promissory  note  to  T.  and  H.  for 
£100,  which  they  endorsed  to  the  ptf.,  and  P. 
paid.  The  rest  of  the  costs  not  being  paid, 
the  ptf.  filed  the  bill  to  recover  them,  by 
enforcing  the  trusts  of  the  deed.  Held,  that 
he  was  not  a  c.  q,  t^  and  could  not  sustain 
such  a  bill. 

The  cases  to  which  the  doctrines  of  Gar- 
rard V.  Lord  Lauderdale,  2  R.  &  M.  451,  and 
Ellison  V.  E^  6  Ves.,  656,  are  respectively  appli- 
cable, defined,  and  distinguished. — Simmonds 
V.  Palles,  8  I.  E.  R.  835 ;  2  Jon.  &  L.  489.  (C.) 

6.  Damages  for  breach  of  a  lessor's  covenant 
for  quiet  enjoyment  broken  after  the  lessor's 
death.  Held,  a  debt  within  a  trust  in  his  will 
to  pay  "all  such  just  debts  of  every  kind  as 
he  should  happen  to  owe  at  his  decease;" 
the  context  showing  an  intent  to  include  any 
debt  payable  out  of  his  personalty.  Semble — 
Even  without  the  latter  circumstance. — Ber- 
mingham  v.  Burke,  9  I.  E.  R.  86 ;  2  Jon.  &  L. 
699.    (C.) 

7.  When  a  testator,  in  the  introductory 
part  of  his  will,  directs  that  all  his  just  debts 
shall  be  paid,  and  then  devises  his  lands,  sub- 
ject to  that  payment,  to  trustees,  to  convey, 
&c.,  a  trust  is  created  by  the  will,  for  payment 
of  debts ;  the  lands  being  vested  in  the  trus- 
tees to  raise  their  amount,  by  the  execution  of 
a  trust.  The  right  of  a  judgment  creditor  Is 
not  affected  by  the  8  &  4  \V.  4,  c.  27,  s.  40 ; 
or,  if  it  be,  is  taken  out  of  that  sec.  by  the 
saving  of  the  25th  sec. 

Aliter — If  a  mere  charge  upon  lands,  in  the 
hands  of  the  owner  beneficially  entitled,  crea- 
ting a  liability,  but  not  a  trust.  —  Hunt  v. 
Bateman,  10  I.  E.  R.  860.    (E.E.) 

• 

8.  By  deed  of  family  settlement,  in  1794, 
lands  In  D.  were  settled  upon  A.  for  life; 
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remainder  to  B.  for  life ;  remainder  to  C. 
for  life;  remainder  to  his  first  and  other  sons 
in  tail.    E.  was  the  eldest  son  of  C. 

By  deed  of  family  settlement,  in  1818,  lands 
in  L.,  including  a  terminable  lease  of  S.,  were 
conveyed  to  trustees  for  1000  years,  subject 
thereto,  as  to  the  freeholds,  to  A.  for  life ; 
remainder  to  C.  for  life ;  remainder  to  E.  for 
life ;  remainder  to  his  first  and  other  sons  in 
tail.    The  chattels  were  to  be  held  on  analo- 

S0U8  trusts.  The  trusts  of  the  term  were 
eclared  to  be,  first,  to  pay  scheduled  debts, 
and  subject  thereto  until  the  expiration  of 
the  lease  of  S.,  or  the  end  of  99  years  from 
the  date  of  the  deed,  if  seven  persons  therein 
named  should  so  long  live,  whichever  should 
first  happen,  to  raise  X3500  per  annum,  and 
accumulate  it  by  compound  interest ;  and,  at 
the  end  of  the  trust  for  accumulation,  to 
invest  the  proceeds  in  lands,  to  be  settled 
to  the  lilie  uses  as  the  freeholds.  The 
deed  provided  that  if  the  lease  of  S.  should 
expire  before  the  end  of  the  99  years, 
one  moiety  of  the  produce  of  the  accumula- 
tions should  be  accumulated  till  the  end  of 
the  99  years ;  and  provided  that  if,  at  the 
expiration  of  the  lease  of  S.,  or  at  any  time 
thereafter,  and  before  the  end  of  the  99  years, 
the  person  who,  for  the  time  being,  should  be 
entitled  to  L.,  should  be  also,  under  the  limi- 
tations of  the  deed  of  1794,  entitled  to  D., 
the  trustees  immediately  thereupon  should 
raise  £2000  per  annum,  and  accumulate  that, 
and  the  whole  produce  of  the  accumulations, 
till  the  end  of  the  99  years.  The  deed  fur- 
ther contained  a  power  for  A.,  B.,  and  C,  to 
revoke  all  the  uses  and  trusts  therein,  except 
the  1000  years'  term,  and  the  trusts  for  paying 
debts ;  and  to  limit  new  uses  and  trusts.  By 
deed  of  1819,  executed  on  the  marriage  of  C. 
with  v.,  the  uses  of  the  deed  of  1818  were 
varied,  by  introducing,  before  all  the  limi- 
tations of  the  deed  of  1818,  except  the  1000 
years*  term,  and  the  trust  for  paying  debts,  a 
term  of  1200  years,  to  raise  £20,000,  for  a 
specified  purpose ;  a  trust  to  raise  a  jointure 
of  £1000  per  annum  for  Y.,  and  a  term  to 
raise  portions  for  younger  children.    A.  died ; 

B.  died  without  issue ;  C.  and  E.  joined  in 
suffering  a  recovery  of  D.;  and  eventuallv 
this  property  was,  by  a  deed  of  1846,  to  which 

C.  and  E.  were  parties,  limited  to  raise  debts 
incurred  by  them,  subject  thereto  to  provide 
an  annuity  of  £3000  per  annum  for  E.,  sub- 
ject thereto  to  C.  for  life ;  remainder  to  E. 
for  life ;  remainder  to  his  first  and  other  sons 
in  tail;  remainders  over.  The  S.  lease  ex- 
pired in  1853,  in  the  life  of  C.  and  E. 
Held,  that  the  jointure  and  portions  provided 
by  the  deed  of  1819  were  charges  upon  the 
accumulations  provided  by  the  deed  of  1818. 

That,  notwithstanding  the  re-settlement  of 

D.  by  the  deed  of  1 846,  C.  was,  at  the  time  of 
the  expiry  of  the  S.  lease,  seized  of  D.  under 
the  deed  of  1794  ;  and  that  the  trust  for 
rasing  £2000,  and  for  accumulating  the  pro- 
duce of  the  accumulations,  took  effect. — Lon- 
donderry  v.  i.,  4  L  C.  B.  361.     (C.) 

1.  v.,  seized  in  fee  of  three  estates,  devised 
one  of  them,  called  the  Tempo  estate,  to  bis 


daughter  L.  for  life ;  remainder  to  her  issoe 
in  tail ;  in  default  of  such  issue,  to  his  nephew 
Robert  James  ;  remainder  to  Robert  James's 
issue  in  tail ;  with  several  remainders  over. 
The  ultimate  reversion  in  fee  remained  undis- 
posed of.  V.  then  devised  his  other  two 
estates  to  his  other  daughters  in  strict  settle- 
ment, but  made  no  disposition  of  the  ultimate 
reversion  in  fee.  V.,  being  seized  of  divers 
freehold  lands,  and  possessed  of  considerable 
personal  property,  devised  various  parts  of 
the  former  to  different  persons  ;  and,  be- 
queathing some  pecuniary  legacies,  concluded 
his  will  thus : — •*  I  leave  and  bequeath  the 
rest,  residue  and  remainder  of  my  properties, 
both  freehold  and  personal,  of  whatsoever 
nature  and  kind,  I  may  die  possessed  of,  to 
my  brother  Robert ;  and,  if  my  said  brother 
Robert  shall  survive,  I  request  and  desire 
that  he  shall  convert  all  the  personal  pro- 
perty into  fee-simple  property,  and  at  his 
decease  leave  the  same  entailed  on  his  son 
Robert  James,  in  the  same  manner  as  I  have 
myself  entailed  the  Tempo  estate."  Hdd,  that 
the  freehold  estates  which  passed  under  the 
residuary  devise,  as  well  as  the  residuary  per- 
sonal property,  were  within  the  trust  to  entail. 
That  this  trust  should  be  executed,  by  giving 
a  life  estate  to  Robert  James ;  with  remainder 
to  his  sons  and  daughters  in  tail,  according  to 
the  limitations  of  the  Tempo  estate. — Tenneni 
v.  r.,  Dr.  Rep.,  temp  Sugden,  161.    (C.) 

2.  v.  bequeathed  his  real  and  personal 
property  in  trust  to  sell,  and,  after  payment 
of  his  debts,  &c.,  to  invest  the  produce  in 
bank  shares,  and  pay  annuities ;  and  be- 
queathed the  residue  of  his  property  npon 
trust  to  pay  the  interest  to  A.  for  life.  The 
decree  in  a  suit  to  administer  the  assets  di- 
rected that  the  trustee  should  hold  the  bank 
shares  (subject  to  payment  of  the  annuities)^ 
upon  trust,  from  time  to  time,  to  invest  the 
dividends  in  the  purchase  of  other  bank  shares 
or  of  government  stock,  &c.,  and  accumulate 
them,  from  time  to  time,  in  the  nature  of 
compound  interest,  until  a  fund  was  created 
which  (with  other  property  specified)  would 
be  sufficient  to  pay  V.'s  outstanding  liabilities 
and  debts,  and  should  yield  an  annual  sum 
sufficient  to  pay  a  contingent  liability  which 
the  assets  might  be  subject  to,  by  reason  of  a 
breach  of  trust  committed  by  V. ;  and  that  the 
trustee  should  be  possessed  of  the  residue, 
and  such  accumulation,  npon  trust,  to  pay  the 
annuities,  &c.,  and  subject  thereto  to  pay  the 
dividends  to  A.  Held,  that  the  decree  was 
erroneous  in  directing  the  accumulation  of 
the  dividends  of  the  residue. 

Setnbk — ^The  proper  decree  would  have  been 
to  have  directed  the  sale  of  so  much  of  the 
bank  shares  as  would  have  been  sufficient  to 
answer  the  breach  of  trust,  and  to  have  in* 
vested  the  produce  in  £3  per  cent,  stock,  and 
transferred  it  to  a  separate  credit,  and  that 
the  dividends  should  be  paid  to  A.  for  life ; 
and  that  so  much  of  the  dividends  of  the  un« 
sold  bank  shares  as  would  be  equivalent  to 
the  amount  of  the  annuities  should  be  paid 
to  the  respective  annuitants,  and  the  surplus 
dividends  to  A. ;  and  if  the  dividends  of  the 
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bank  shares  should  be  insufBcient  to  pay  the 
annnities,  that  the  dividends  of  the  stock 
shoald  be  applied  for  that  purpose  durins  A/s 
life,  and  the  snrplas  dividends,  if  anj,  should 
be  paid  to  him. — AhrahaU  v.  Hamiiion,  10  I. 
C.  R.  61.    (R.) 

1.  L.,  on  his  marriage,  gave  a  bond  and 
warrant  to  the  trustees  of  his  settlement,  upon 
trust,  **  when  the  trustees  should  think  fit  and 
expedient  so  to  do,**  to  Itry  the  amount,  and 
hold  it  for  the  uses  of  his  settlement.  No 
judgment  on  the  bond  was  ever  entered,  and 
the  amount  of  the  bond  was  lost.  Ueltlj  that 
the  discretion  conferred  upon  the  trustees 
was  not  absolute,  but  to  be  controlled  by  the 
Court ;  and  that  the  circumstance,  that  en- 
forcing  the  bond  might  have  been  injurious 
to  L.'s  credit  as  a  trader,  and  have  lost  him 
various  situations,  did  not  justify  them  in 
omitting  to  enforce  the  bond. — Luther  v.  Bian- 
ami,  10  I.  C.  R.  194  ;  6  I.  Jur.  N.  S.  188.  (C.) 

2.  By  marriage  settlement  executed  in  1797, 
reciting  that  W.,  the  intended  husband,  was  en- 
titled to  real  estate  on  the  decease  of  his  father, 
and  to  sums  in  the  English  funds,  and  sums, 
Ac,  as  residuary  legatee  of  his  grandmother, 
W.  covenanted  with  the  trustees  that  he  would, 
as  soon  as  ho  could  after  the  execution  of  the 
settlement,  transfer  to  them  the  sums  of 
money,  and  invest  in  such  funds  as  should  be 
thought  most  advisable,  in  the  names  of  the 
trustees,  such  further  sum,  the  interest  of 
which  should  amount  to  X600  a-year,  free 
from  all  deductions,  in  trust  for  W.,  for  life ; 
after  his  death,  upon  trust,  to  pay  the  interest 
to  A.,  his  intended  wife,  as  a  jointure ;  with 
power  to  W.  to  revoke  the  trust  of  the  fund 
80  to  be  invested,  on  conveying  to  the  trustees 
real  estate  of  the  value  of  £600  a-year,  to  be 
held  on  the  same  trusts.  W.  died  in  1798, 
leaving  one  son,  who  died  in  1812.  In  1799 
and  1801  W.'s  executors  transferred  to  the 
trustees  of  the  settlement  £4  per  cent,  stock, 
then  producing  £600  a-year,  which  was,  by 
Acts  of  Parliament,  ultimately  reduced  to  £3 
per  cent,  stock,  and  became  insufficient  to 
pay  the  £600  a-year.  Heid,  that  A.  was  not 
entitled  to  have  the  deficiency  made  good  out 
of  the  assets  of  W.,  the  covenant  having  been 
performed  by  the  transfer  of  stock,  which,  in 
1801,  produced  £600  a-year. 

W.,  by  will,  after  directing  his  debts  to  be  paid 
and  bequeathing  legacies,  left  all  the  residue  of 
his  estate  to  his  executors,  in  trust,  to  nay  the 
interest  to  his  wife.  A.,  for  life.  Held,  that 
the  reversionary  interest  in  the  stock  trans- 
ferred to  the  trustees  to  answer  the  jointure 
passed  by  the  residuary  bequest,  no  intention 
to  exclude  it  appearing  by  the  will. 

Hdd  aUo,  that  A.  was  entitled  to  have  the 
reversionary  interest  sold  at  the  end  of  one 
year  from  W.*s  death,  and  the  proceeds  in- 
vested, and  the  dividends  paid  to  her  for  life. 

That  not  having  been  done,  the  Court  di- 
rected an  enquiry  to  ascertain  what  sum  in 
stock  could  have  been  purchased  with  the 
value  of  the  reversionary  interest  of  that 
period ;  and  that  so  much  of  the  assets  should 
be  set  apart,  and  the  dividends  which  would 


have  been  payable  to  A^  if  the  investment 
had  been  made,  should  be  paid  to  her.  Hdd, 
that  A.  was  not  barred  in  1859  by  the  Statute 
of  Limitations,  or  by  laches,  there  being  a  sub- 
sisting fund  liable  to  her  demand. 

A  portion  of  the  residuary  property  consisted 
of  stock  which  was  set  apart  to  meet  a  life  an- 
nuity,  which  determined  in  1829.  In  a  suit  to 
administer  the  assets  of  W.,  the  dividends  of 
the  stock  which  accrued  after  the  death  of 
the  annuitant  were  decreed  to  be  paid  to  A 
and  her  second  husband.  Held,  that  A.  was 
not  entitled  to  any  relief  against  the  assets 
by  reason  of  the  stock  not  having  been  sold  a 
vear  after  the  death  of  W. — Ncqner  v.  Steplei, 
lOLC.  R.844.    (R) 

8.  Lands,  held  for  lives  renewable  for  ever, 
were  conveyed  for  all  the  estate  of  the  tenant, 
to  trustees,  their  heirs  and  assigns,  for  the 
lives  in  the  lease.  The  deed  contained  a 
declaration  that  the  names  of  the  trustees 
were  made  use  of  as  trustees  for  B.,  and  that 
the  grants  therein  contained  were  for  his  sole 
use  and  benefit,  and  for  no  other  ase,  intent^ 
or  purpose.  Held^  that  B.  took  the  entire 
equitable  interest  in  t/tuui  fee. — M^CKntockx. 
Irvine,  10  L  C.  B.  480 ;  6  L  Jur.  N.  a  317.  (C.) 

4.  By  marriage  settlement  of  1794,  A.  con- 
veyed specified  lands  of  which  he  was  seised 
in  tail  in  remainder,  together  with  all  oiha 
lands,  &C.,  which  he  was  then  or  thereafter 
might  be  possessed  of  or  entitled  to,  in  rev^^ 
sion,  remainder,  or  otherwise  howsoever,  to 
trustees,  to  the  use  of  himself  for  life,  remain- 
der as  he  should  appoint  among  the  issue  male 
of  the  marriage,  remainder  over;  and  cove- 
nanted to  do  any  act,  or  execute  any  convej- 
ance,  if  required,  of  and  concerning  the  sped- 
fied  lands,  or  any  other  lands  or  premises  of 
which  he  should  at  any  time  thereafter  be 
possessed  or  entitled  unto,  Ac,  for  the  further, 
better,  more  perfect,  and  absolute  carryinff 
out  the  settlement,  and  the  true  latent  and 
meaning  of  the  parties  thereto,  into  full  legal 
and  perfect  execution.  In  1819  a  judgment 
was  recovered  against  A.  In  1839  he  became 
entitled,  as  heir-at-law  of  his  brother,  to  other 
lands  not  specified  in  the  settlement.  In 
1859  A.  died.  Held,  that  the  trusts  of  the 
deed  of  1794  attached  to  the  latter  lands  on 
their  acquisition  by  A.,  without  any  further 
act  by  him,  and  that  his  eldest  son,  claiming 
under  that  deed,  was  entitled  to  hold  them 
discharged  of  the  judgment. 

The  case  of  Britton  v.  McDonald,  5  L  E.  B., 
disapproved  of  and  qualified. — Stack  v.  Royse, 
12 1.  C.  R  246 ;  7  L  Jur.  114.  (R.)— [Affirmed: 
13  L  C.  R.  212 ;  7  I.  Jur.  N.  S.  249.  (C.A.)1 

5.  Marriage  articles  recited  that  the  inten- 
ded wife  was  entitled  to  legacies,  which  though 
not  reduced  into  possession,  were  computed  to 
amount  to  £2000.  It  was  agreed  tiiat,  in  con- 
sideration of  the  wife's  fortune,  the  husband 
should  execute  a  bond,  conditioned  for  the 
payment  of  £2000,  with  warrant  of  attorney 
to  confess  judgment,  which  should  be  vested 
in  trustees,  in  trust  that  they  should,  when 
they  thought  fit,  call  in  the  amonnti  aind  in- 
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vest  the  som  so  realised  in  the  fnnds  or  on 
mortgage,  and  permit  the  husband  to  receive 
the  interest  for  life,  or  until  he  should  become 
bankrupt  or  insolvent,  or  enter  into  a  composi- 
tion with  his  creditors ;  and  after  his  decease, 
or  on  his  becoming  bankrupt,  &c.,  permit  the 
wife  to  receive  the  interest  for  her  separate 
nse  for  life ;  after  her  decease,  in  trust  for 
the  issue  of  the  marriage.  The  articles  con- 
tained a  covenant  with  the  trustees,  that  if,  at 
any  time  during  the  coverture,  any  real  or  per- 
sonal estate  or  property  should  descend  to,  or 
devolve  on,  or  become  vested  beneticially  in 
the  wife,  or  any  person  in  trust  for  her,  the 
husband  would  do  all  necessary  acts  to  vest 
same  in  the  .trustees,  upon  the  aforesaid 
trusts.  The  trustees  paid  two  of  the  legacies 
recited  in  the  articles,  which  came  to  their 
hands,  to  the  husband,  who  was  a  trader, 
while  he  was  solvent ;  but  did  not  enter  judg- 
ment on  the  bond  until  three  years  After  the 
marriage,  when  he  was  insolvent,  though  they 
registered  the  warrant  of  attorney.  Held, 
that  the  covenant  did  not  apply  to  the  lega- 
cies recited  in  the  articles  ;  and  therefore  the 
trustees  were  not  guilty  of  a  breach  of  trust 
in  paying  them  to  the  husband. 

That  as  the  husband  had  no  land  on  which 
the  judgment  could  be  attached,  the  trustees 
were  not  guilty  of  a  breach  of  trust  by  not 
entering  the  judgment  forthwith. — Macken  r. 
Hogcm,  14  I.  C.  B.  283.  (R.) 


X.  Theih  Incidents. 

1.  In  a  vast  variety  of  cases,  Courts  of 
Equity,  in  dealing  with  titles,  and  in  the  rules 
regulating  their  proceeding^  in  suits  respecting 
real  estates,  decline  to  recognise  the  legal 
rights  of  judgment  creditors  as  a  fixed  crite- 
rion of  title;  and  regard  the  trusts  of  the 
legal  estate  as  affording  a  protection  against 
that  legal  power,  and  an  answer  to  any  ob- 
jection resting  on  the  possible  exercise  of  it. 
All  trust  estates  are  exempt,  in  the  view  and 
according  to  the  rules  of  a  Court  of  Equity, 
from  the  judgments  of  the  trustee.  His 
charges  and  incumbrances,  however  they  may 
affect  the  legal  estate,  are  in  this  Court  of  no 
yalue,  and  there  is  but  one  class  of  persons 
who,  by  dealing  with  a  trustee,  can  retain 
what  they  acquire,  that  is,  purchasers  for 
valuable  consideration  without  notice. — Ltake 
V.  L.,  5  I.  E.  R.  866.  (,R.) 

2.  C  7.  tnutt  under  an  invalid  devise,  who 
remain  in  possession  without  acknowledg- 
ment of  title  for  more  than  twenty  years,  and 
thus  bar  the  right  of  the  heir-at-law,  do  not 
thereby  acquire  the  legal  estate  in  the  de- 
vised lands,  which  vests  in  the  trustees,  sub- 
ject to  the  trusts  of  the  devise. — Kemaghan  v. 
M'NaUif,  12  L  C.  R.  89.  (C.A.) 

8.  In  a  marriage  settlement  of  1812,  the 
husband  covenanted  with  the  trustees  that  his 
heirs,  executors,  &c.,  would,  from  and  after 
his  death,  pay  to  his  widow,  if  she  survived 
him,  an  annuity  of  £40,  and  pay  the  trustees 
a  sum  of  £400  for  the  children  of  the  mar- 


riage. The  husband  became  indebted  to  one 
of  the  trustees,  who,  in  1828,  entered  up  judg- 
ment against  him  for  £600,  and  effected  a 
policy  of  insurance  upon  the  husband's  life, 
for  a  similar  amount.  The  judgment  was 
subsequently  assigned  to  B.,  who  also  became 
the  purchaser  of  a  judgment,  obtained  against 
the  husband  in  1884  for  £200 ;  on  which  occa- 
sion a  policy  of  insurance  had  been  effected 
on  the  life  of  the  husband. 

In  1860  the  property  comprised  in  the  set- 
tlement was  sold  in  the  L.  E.  Court.  Upon 
settling  the  final  schedule  of  incumbrances,  a 
Judge  of  that  Court  declared  that  the  jointure 
of  £40  per  annum,  and  the  sum  of  £400  for 
the  children,  were  entitled  to  priority  over  the 
judgment  of  1828,  and  that  the  judgment  of 
1884  had  been  satisfied  by  the  payment  of  the 
amount  reserved  by  the  second  policy  above 
mentioned.  Heidy  iu)on  appeal,  that  both  the 
judgments  should  have  precedence  of  the 
jointure  and  of  the  £400. 

That  the  provision  made  in  the  settlement 
for  the  widow  and  children  was  only  to  affect 
such  property  as  the  settlor  should  leave  after 
payment  of  his  just  debts. 

That  the  trustee  was  not,  as  a  trustee,  dis- 
qualified from  dealing  with  the  settlor,  even 
though  such  dealing  might  have  the  effect 
of  injuring  the  provision  for  the  widow  and 
children. 

And  that,  where  such  transactions  have 
been,  with  full  knowledge  of  the  state  of  facts, 
acquiesced  in  by  c.  q.  trusts,  for  a  long  period, 
it  would  be  dangerous,  and  against  public 
policy,  to  allow  them  to  be  re-opened. — In  re 
M'KeRna's  Estate,  13  I.  C.  R.  239.  (C.A.) 


XI.  Assignment  of. 


Xn.  Execution  and  Satisfaction  of 

Trusts. 

4.  Testator  bequeathed  a  leasehold  for  years, 
upon  trusts,  and  gave  a  sum  to  his  executor 
to  extend  the  interest  in  the  lands,  if  that 
could  be  accomplished.  The  executor  did  not 
make  any  attempt,  during  the  continuance  of 
the  term,  to  obtain  an  extension  of  the  lease. 
After  it  had  expired,  the  Master  reported 
that  an  extension  of  the  interest  could  have 
been  obtained,  ffeki,  that  the  money  should 
go  according  to  the  trusts  of  the  term. — 
0*Shea  V.  Howletf,  1  Jon.  &  L.  891 ;  7  I.  E.  R. 
56.  (C.) 

5.  When  two  or  more  persons  are  appointed 
trustees,  and  one  or  more  renounce  and  dis- 
claim, the  trust  may  be  executed  by  the  others. 

iSmMe— Legatees,  whose  legacies  are  charged 
on  real  estate,  are  necessary  parties  to  a  bill 
for  a  sale  of  such  estate  in  cases  not  provided 
for  by  the  24th,  26th,  and  26th  G.  O. 

SembU — ^A  deft,  who  has  answered  the  ori- 
ginal bill  may  demur  to  the  whole  amended 
Dill,  if  the  objection  for  the  first  time  appears 
on  the  bill  as  amended. 

V.  directed  three  trustees  named  in  hiswilL 
out  of  the  residue  of  his  real  and  freehold 
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estates,  in  aid  of  bis  personal  estate,  bj  sale, 
mortgage,  or  perception  of  tbe  rents  and  pro- 
fits, to  levy  legacies  for  bis  cbiidren,  A^  B., 
and  C.  *  One  trustee  renounced.  A  bill  was 
filed  for  an  administration  of  the  real  and  per- 
sonal estates  of  V.,  and  to  make  them  liable 
for  a  breach  of  trust,  to  which  the  two  acting 
trustees  were  parties,  and  which  charged  A., 
B.,  and  C.  to  be  out  of  the  jurisdiction,  but 
did  not  nray  process  against  them.  On  a  de- 
murrer for  want  of  parties — Heid^  that  the 
legal  estate  being  in  the  two  acting  trustees,  the 
case  was  within  the  24th  G.  O.,  and  that  A., 
B.,  and  C.  were  not  necessary  parties  to  the 
suit.— Bay(y  v.  Cumminff,  10  I.  E.  B.  406.  (R.) 

1.  A.,  in  consideration  of  ^£2682  advanced 
by  B.,  his  son,  in  pursuance  of  an  agreement 
entered  into  previously,  by  deed,  dated  the 
21st  Nov.  1844,  settled  his  fee-simple  estates 
in  strict  settlement,  and  conveyed  tne  lands  of 
C.  and  K.,  which  he  held  under  a  f.-f.  grant, 
to  trustees,  to  sell,  and  apply  the  proceeds  to 
pay  debts  affecting  the  fee-simple  estates,  in- 
curred before  T.  Term  1842  ;  and  to  take  an 
assignment  of  those  debts,  to  secure  £6000  for 
A.'s  younger  children. 

The  £2632  were  secured  by  a  judgment  en- 
tered up  immediately  before  the  execution  of 
the  deed  of  1844.  A  schedule  to  that  deed 
contained  a  considerable  number  of  judgment 
debts,  entered  up  after  T.  Term  1842,  but  be- 
fore the  judgment  securing  B.*8  advance.  Held, 
that  upon  the  construction  of  the  deed  of 
1844,  tne  trusts  of  the  deed  were  intended  to 
have  priority  to  B.'s  judgment.  [Hargreave, 
C,  dissenting.]  . 

C.  and  K.  were  held  under  a  f.-f.  grant, 
subject,  as  to  K.,  to  a  lease  for  three  lives,  all 
of  which,  at  the  execution  of  the  deed  of  1844, 
were  alleged  to  be  dead.  The  deed  provided 
that  B.  should  take  proceedings  to  recover 
actual  possession  of  K.  B.  took  proceedings 
for  that  purpose ;  but  on'investigation  it  ap- 
appeared  that  one  life  was  still  in  oeing.  Ileld 
(Hargreave,  C,  dubitanU\  that  the  proviso 
was  a  condition  precedent  to  the  carrying  out 
of  the  contract  intended  by  the  deed  of  1844  ; 
and  that,  as  it  had  never  been  fulfilled,  B. 
was  not  bound  to  carry  out  the  trusts  of  the 
deed.-  In  re  Bhke,  7  I.  C.  B.  66.    (I.E.C.) 

2.  When  a  discretionary  trust  is  vested- in 
trustees,  the  Court  will  not  interfere  with  the 
exercise  of  the  discretion,  if  it  be  not  capri- 
cious or  improper,  though  a  suit  be  instituted 
to  administer  tne  trust  funds. 

If  the  trustees  do  not  concur,  the  Court 
will  distribute  the  trust  fund  among  the  parties 
equally. 

.  When  one  of  two  trustees  in  whom  a  discre- 
tionary trust  was  vested  resided  in  Australia, 
tbe  Co'art  would  not  act  on  a  scheme  for  dis- 
tributing the  fund,  approved  of  by  his  soli- 
citor in  the  suit  and  by  the  other  trustee. — 
Gray  v.  (?.,  13  L  C.  R.  404.    (B.) 

XIII   Breach  of  Trust. 

3.  Trustee  of  married  woman's  separate 
property,  without  power  of  anticipation,  join- 
ing in  a  lease,  for  which  a  fine  was  paid,  and 


received  by  a  third  person — BtM,  a  bresdi 
of  trust,  although  ihtftmme  amtrt  (then  t  mi- 
nor) joined  in  the  lease. — Boo6i  t.  Acraer,  1 
LE.k84.    (C.) 

4.  A  trustee  of  a  money  fond,  in  vioUtioB 
of  his  duty,  lent  the  trust-money  to  F.  apoo 
the  security  of  a  judgment ;  F.  at  the  time  not 
being  aware  that  it  was  trust-money.   Snbse- 

3uently  F.,  at  the  request  of  the  c  9.  t,,  and  bj 
irection  of  the  trustee,  paid  tbe  interest  to  the 
c.  q.  /.,  who  was  entitled  to  it  during  her  life. 
The  trustee  afterwards  threatened  to  issoe 
execution  on  the  judgment.  F.  stated  to  tk 
c.  9.  u  that  if  she  did  not  interfere  to  protect 
him  against  the  demand  of  the  trustee,,  he 
would  be  obliged  to  pay  him";  and  she  not 
having  done  so,  F.,  as  he  alleged,  paid  the 
money  to  the  trustee,  who  thereapon  satbfied 
the  judgment  on  record.  Upon  a  bill  tgainst 
F.  and  the  trustee,  filed  after  the  decease  of 
the  tenant  for  life,  by  the  person  entitled 
absolutely  to  the  trust  fund,  it  was  decreed 
that  F.  should  pay  the  money  with  interest 

The  moment  a  borrower  of  money  becomes 
aware  that  it  is  trust-money,  he  becomes  s 
trustee  of  \\^— Sheridan  v.  Jwf^  7  L  E.  R.  115; 
1  Jon.  k  L.  401.    (C.) 

6.  When  a  renewable  lease  is  vested  in 
trustees,  upon  trust  to  pay  the  rent  and  re- 
newal fines,  they  are  guilty  of  a  breach  of 
trust  if  they  permit  the  tenant  for  life  to  take 
and  use  the  rents,  and  neglect  to  take  oat 
renewals  as  the  lives  fall  in. 

When,  under  the  provisions  of  a  settlement, 
the  trustees  are  to  renew,  and  pay  the^  re- 
newal fines  out  of  the  rents  and  profits,  and 
they  neglect  to  renew,  and  the  tenant  for  life 
takes  the  rents,  he  will  be  liable  to  the  trus- 
tees for  anv  damages  they  sustain  in  conse- 
quence of  their  breach  of  trust. — TVwu/gr  ▼: 
Bond,  4  Dr.  &  War.  240 ;  2  Con.  &  L.  393.  (C.) 

6.  A  creditor  on  foot  of  a  paramonnt 
charge,  went  into  possession  of  the  debtor's 
estate  under  his  will,  of  which  she  was  a  trus- 
tee, and  by  which  she  took  some  benefit.  The 
will  directed  the  pa3rment  of  a  puisne  mort- 
gage out  of  another  lund.  She  did  not  pay 
it,  and  paid  the  rents  to  and  for  the  benefits 
the  c.  9.  trMin^  without  paying  it  or  other 
puisne  incumbrances.  In  a  creditor's  suit— 
Held,  that  she  could  not  be  charged  with  any- 
thing beyond  the  sums  appropriated  to  her 
own  use,  as  against  the  principal  or  interest 
of  her  own  demand,  for  the  benefit  of  a  puisne 
creditor,  especially  as  he  had  been  a  solicitor, 
and  had  advised  her,  though  as  a  friend  and 
without  payment,  in  the  application  of  the 
rents.— A)y</  v.  Mvrdock,  7 1.  E.  B.  607 ;  2  Jod. 
&L.203.    (C.) 

7.  The  ptf .  was  solicitor  for  D.  At  the  time 
of  his  death  D.  was  indebted  to  him  for  costs. 
On  D.*s  death  he  became  solicitor  for  his  exe- 
cutor, the  deft.,  who  being  indebted  to  the  ptf. 
for  the  costs  of  D.,  and  further  costs  as  exe- 
cutor, handed  over  to  him  the  title  deeds  of 
leasehold  premises  of  D.  which  had  bees 
left  on  special  trusts,  together  with  a  letter 
making  an  equitable  mortgage.    There  were 
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applicable  to  the  costs  funds,  which  were  mis- 
applied. Hdi  that  the  executor  having  com- 
mitted a  breach  of  trust  in  mortgaging,  the 
solicitor  dealing  with  him  was  affected  by  it, 
and  could  not  recover  without  an  enquiry  as 
to  the  state  of  the  assets. 

Sembk — He  was  in  no  better  condition  than 
the  executor  himself  would  be. 

After  a  decree  to  account,  a  minor  deft,  at- 
tained his  age.  On  a  re-hearing,  at  his  appli- 
cation, new  enquiries  were  directed,  though 
there  was  no  new  answer  filed,  and  the  minor, 
after  coming  of  age,  had  contested  the  case 
under  the  former  decree. — Purcell  v.  Ruckiey, 
12  I.  E.  R.  55.    (C.) 

1.  By  settlement  on  the  marriage  of  A.  a 
power  of  appointing  a  trust  fund  in  favour 
of  children  was  limited  to  him.  A.  having  a 
daughter,  B.,  appointed  portion  of  the  fund  to 
her.  C.,  a  trustee  of  the  settlement,  trans- 
ferred the  money  into  the  name  of  B.,  who, 
in  the  presence  of  C,  transferred  it  into  the 
name  of  A.  A  bill  was  filed  by  another  c.  g.  t, 
under  the  settlement,  against  the  personal  re- 
presentative of  C,  praying  that  C.  might  be 
charged  with  a  breach  of  trust  in  having 
abetted  a  fraud  on  the  power  of  appointment. 
Held,  that  C.  was  not  responsible. — Bal/e  v. 
Colgan,  3  I.  Jur.  149.    (C.) 

2.  An  executor  lent  £4100  of  his  testator's 
assets,  on  the  security  of  a  property,  worth 
then  between  £60,000  and  £70,000,  and  in- 
cumbered to  the  amount  of  £27,000.  The 
solicitor  for  the  borrower  was  employed  for 
the  executor.  No  opinion  of  counsel  was 
taken  on  the  title,  and  no  searches  were  made, 
as  these  measures  had  been  taken  on  two  oc- 
casions within  seven  years,  on  other  loans. 
The  security  having  turned  out  defective  in 
value,  the  executor  was  decreed  to  bring  in 
the  money. 

Observations  on  the  impropriety  of .  the 
same  solicitor  being  employed  for  lender  and 
borrower,  in  loan  transactions. —  Waring  v.  ]V»y 
8  I.  C.  R.  831 ;  5  I.  Jur.  85.    (C.) 

» 

8.  In  1811,  H.  executed  a  bond,  in  which 
his  heirs  were  not  bound,  and  on  which  he 
paid  interest  until  his  death  in  1820.  H.,  by 
will,  left  all  his  property  to  W.,  and  directed 
that  all  his  just  debts,  legacies,  and  funeral 
expenses  should  be  paid  by  W.,  whom  he 
appointed  executor.  W.  proved  the  will, 
and  aliened  the  lands  in  1821,  without  re- 
ceiving a  pecuniary  equivalent.  He  paid  in- 
terest up  to  1849,  under  a  mistaken  belief  of 
their  liability.  A  cause  petition  was  filed  in 
1858,  to  recover  the  amount  of  the  bond, 
from  the  representatives  of  W.  Held  (affirm- 
ing the  order  of  the  M.  R.,  2  I.  C.  R.  648), 
that  the  claim  against  W.,  being  founded  on 
a  breach  of  a  trust  created  without  a  speci- 
alty executed  by  him,  was  a  simple  contract 
debt,  and  as  such  barred  by  the  Statute  of 
Limitations,  10  Car.  I,  sess.  2,  c.  6,  s.  3(/r.) — 
[Dunne  v.  Doran,  13  I.  E.  R.  546,  supported.] — 
Brereton  v.  Hutchinson,  3  I.  C.  R.  361.    (,0,) 

4.  The  executor  of  a  trustee  having  been 
ordered  to  invest  a  sum  in  stock,  to  the  credit 


of  a  cause,  and  having  neglected  to  do  so  for 
two  years,  during  which  tl^  funds  fell — Held 
(affirming  the  Master's  order)  that  he  was 
bound  to  pay  the  price  of  the  sum  in  stock  on 
the  day  on  which  he  was  ordered  to  invest  it, 
with  interest,  at  £^  per  cent,  only,  from  that 
dAy.—Geraghty  v.  dr.,  3  I.  C.  R.  414  ;  61.  Jur. 
335.     (R.) 

5.  When  a  trustee,  at  the  instance  and  with 
the  concurrence  of  one  of  his  c.  q.  trusts,  invests 
trust  funds  in  an  unauthorised  security,  where- 
by loss  occurs,  the  trustee  cannot  compel  the 
concurring  c.  q.  t.  to  indemnify  him  from  that 
loss,  unless  so  far  as  the  c.  q.  trusfs  interest  in 
the  trust  fund  may  extend  ;  or  unless  there  be 
a  special  contract  to  indemnify  the  trustee. — 
[Trqffbrdv.  Boehm,  3  Atk.  440,  explained.]— 
Browne  v.  MaunseU,  1 1.  Jur.  N.  S.  197 ;  5  I.  C. 
R.  351.    (C.) 

6.  When  trustees,  in  good  faith,  invest  on  a 
security  not  in  strictness  justified  by  the  in- 
strument creating  the  trust,  but  which  is 
practically  secure,  and  from  which  no  loss  to 
the  trust  fund  occurs,  they  will  not  be  decreed 
to  pay  the  costs  of  a  suit  to  compel  them  to 
bring  in  the  fund  so  invested. 

In  this  case  the  Court  refused  the  trustees 
their  costs,  and  directed  the  petitioner's  costs 
to  be  paid  out  of  the  fund. — Fitzgerald  v,  F.,  6 
I.  C.  R.  145  ;  2  I.  Jur.  N.  S.  89.    (C.) 

7.  An  unregistered  judgment  of  1847  was, 
by  deed  of  1849,  assigned  to  a  trustee  upon 
trusts  declared  by  a  marriage  settlement  of 
equal  date.  The  c.  q,  t.  having  wished  for 
some  further  security,  the  judgment  of  1847 
was  in  1851  registered  as  a  mortgage  against 
lands  belonging  to  the  conusor,  before  the 
passing  of  the  13  &  14  Vic,  c.  29.  Neither 
the  c.  q.  t.  nor  the  trustee  was  aware  of  the 
want  of  proper  registration.  The  judgment 
was  not  properly  registered  until  1854.  Held, 
that  the  trustee  was  liable  to  make  good  any 
loss  occasioned  by  the  want  of  due  registration. 
—Lester  v.  Z.,  6  I.  C.  R.  613 ;  2  I.  Jur.  N.  S. 
313.    <€.') 

8.  A.  was  trustee  of  a  settlement,  part  of 
the  trust  fund  being  secured  bv  bond.  B.,  the  • 
executor  of  the  obligor,  with  the  assent  «f  A., 
lent  the  sura  secured  by  the  bond,  and  all  the 
assets  of  his  testator,  on  mortgage  of  an  estate, 
which,  in  consequence  of  the  depreciation  of* 
property  at  the  time,  was  sold  in  the  I.  £.  (3ourt 
for  a  sum  insufficient  to  reach  the  mortgage. 
In  a  suit  by  the  c.  q.  t,  of  the  settlement  and 
the  legatees  of  the  testator,  A.  and  B.  were 
ordered  to  bring  into  Court  the  amount  secur- 
ed by  the  bond,  in  equal  shares ;  and  B.  was 
ordered  to  bring  in  the  remainder  of  the 
assets,  without  prejudice  to  any  proceeding  by 
A.  against  B.  on  foot  of  the  bond.  Held,  that 
A.  could  not  in  Ekjuity  recover  from  B.  th6 
moiety  of  the  sum  secured  by  the  bond,  which 
he  haid  paid  into  Court  under  the  decree. — 
Montgomery  v.  Waring,  6  I.  C.  R.  638.     (R.) 

9.  By  the  Baths  and  Wash-houses  Act,  9  & 
10  Vic,  c.  87,  the  Town  Council  of  a  borough, 
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or  the  Commissionere  of  a  citj  or  town,  are 
empowered  from  time  to  time  to  contract  for 
tlie  purchasing  or  renting  of  any  lands  neces- 
sary for  the  purposes  of  the  Act,  and  to  con- 
tract for  the  purchase  or  lease  of  any  baths 
already  or  thereafter  to  be  built  and  provided 
in  any  such  borough,  or  such  city  or  town,  and 
appropriate  them  to  the  purposes  of  the  Act. 
It  provided  that  the  baths  and  wash-houses 
so  purchased  or  leased  should  be  deemed  to 
be  within  the  Act  as  fully  as  if  they  had  been 
built  or  provided  by  the  said  Council  or  Town 
Commissioners.    **  Lands"  are  defined  by  the 
Act  to  mean  lands,  tenements,  or  heredita- 
ments, of  whatsoever  nature  or  tenure.    The 
Town  Council  of  a  borough  contracted  to  pur- 
chase baths  and  wash-houses  which  had  been 
commenced  by  a  private  society,  and  were 
held  under  a  sub-lease  of  a  portion  of  lands 
comprised  in  a  lease  of  a  portion  of  lands 
demised  by  the  owner  of  the  fee,  and  which 
were  thus  subject  to  two  rents  in  addition  to 
the  rent  reserved  by  the  sub-lease.    Heldj  that 
the  Town  Council  were  empowered  topurchase 
such  an  interest,  if  the  title  were  good ;  but, 
the  title  being  bad,  the  Court  refused  to 
enforce  specific  performance  of  the  contract, 
which  would  be  a  breach  of  trust  by  the  Town 
Council.— ifuM<W/an(/  v.  Mayor  of  Beif<i$t,  9  I. 
C.  R  204.    (R.)— [Affd. :  9  I.  C.  a  292 ;  Dr. 
Rep.  temp,  Napier,  639.    (C.A.)] 

1.  L.,  on  his  marriage,  gave  a  bond  and 
warrant  to  the  trustees  of  his  settlement,  upon 
trust,  "  when  the  trustees  should  think  fit  and 
expedient  so  to  do,**  to  levy  the  amount,  and 
hold  it  for  the  uses  of  his  settlement.  No 
judgment  on  the  bond  was  ever  entered ;  and 
the  amount  of  the  bond  was  lost.  Held,  that 
the  discretion  conferred  upon  the  trustees  was 
not  absolute,  but  to  be  controlled  by  the  Court; 
and  that  the  circumstance  that  enforcing  the 
bond  might  have  been  injurious  to  L.'s  credit 
as  a  trader,  and  have  lost  him  various  situa- 
tions, did  not  justify  them  in  omitting  to 
enforce  the  bond. — Luther  v.  Bianconi,  10  I. 
C.  R.  194 ;  5  I.  Jur.  N.  S.  138.    (C.) 

2.  In  order  to  let  in  evidence  of  wilful 
default  by  a  trustee,  there  must  be  specific 
allegations  of  default. 

A  general  charge  of  wilful  omission  to  let 
lands  is  not  sufiicient  to  lay  ground  for  evi- 
dence of  any  particular  omission. — Lambert  v. 
Z.,  10  I.  C.  R.  600.     (C.) 

8.  An  insolvent  having  committed  a  breach 
of  trust,  the  c.  q,  trustent  made  with  him  an 
arrangement  whereby  they  were  paid  part  of 
their  debt,  and  received  for  the  remainder  the 
best  security  he  could  give.  Held,  a  con- 
donation of  the  breach  of  trust;  and  that 
they  should  not  be  allowed  to  oppose. — In  rt 
Lynch,  6  I.  Jur.  N.  S.  143.    (^B.) 

4.  In  Irelaud,  a  loan  of  trust  funds,  on 
a  second  mortgage,  is  not  of  itself,  and  in 
the  absence  of  other  incumbrances,  a  breach 
of  trust. 

A  sum  charged  upon  lands  was,  by  mar- 
riage settlement,  assigned  upon  trust,  to  pay 
the  interest  to  A.,  the  husband,  for  his  ufe, 


and,  after  his  death,  in  ^ust,  to  par  ^  wife, 
B.,  a  jointure  of  £200  a-year,  provided  Uiat  it 
should  be  lawful  for  A.,  with  the  written  con- 
sent of  the  trustees,  to  call  in  the  tmst  fund, 
and  lay  out  and  dispose  of  the  same  in  the 

Eurchase  of  an  estate  of  inheritance  or  free- 
old  for  a  term  of  at  least  three  lives,  or  of  a 
lease  for  a  term  of  vears,  whereof  99  vean 
should  be  unexpired,  or  otherwise  advan- 
tageously ;  which  purchase  or  disposal,  when 
so  made,  should  be  settled  and  vested  to  the 
several  uses,  &c.,  thereinbefore  mentioned,  in 
respect  to  said  sums.  Portion  of  the  fond 
was  paid  to  the  surviving  trustee,  who  lent  it 
to  A.,  on  a  release  being  executed  by  A.,  B., 
and  C,  their  son,  and  acknowledged  and 
enrolled  under  the  Act  Abolishing  Fines  and 
Recoveries.  Held^  after  the  death  of  A^  in  a 
suit  by  B.  to  replace  the  trust  fund,  that  the 
release  as  to  her  was  inoperative. 

Money,  subject  to  be  invested  in  lands, 
in  the  8  &  4  W,  4,  c.  92,  s.  68,  means  monej 
directed  to  be  so  invested. — Smithunck  v.  ^ 
12  I.  C.  R.  181 ;  6  L  Jur.  N.  a  282.    (B.) 

5.  Personal  estate  was  by  settlement  vested 
upon  trust,  for  R,  a  married  woman,  for  life, 
without  power  of  anticipation ;  if  no  issue, 
and  M.,  the  husband,  survived  her,  as  B. 
should  appoint ;  if  R.  survived,  for  her  abso- 
lutely. W.,  acting  trustee  at  the  instance  of 
R,  applied  the  settled  property  in  discbarge 
of  M.*s  liabilities.  M.  died.  By  R*s  request, 
W.  took  no  steps  to  realise  M.'s  assets.  B. 
married  again,  after  the  lapse  of  some  yean. 
Her  settlement  recited  her  wish  to  give  credit 
to  W.  for  all  payments  made  by  the  trustees 
at  her  request,  in  breach  of  trust.  Held,  that 
R  had  lost  her  right  to  make  the  trustee 
lia\}\t,—JRuther/oordv.  Maziere,  13  L  C.  R  205; 
7  L  Jur.  N.  S.  210.    (C.) 


6.  Executors  are  not  relieved  from  the  eon- 
sequences  of  a  breach  of  trust,  by  presenting 
a  petition  under  the  13  &  14  Ftc,  c  89, 
s.  11. 

A  special  case  should  be  framed  thus  >-A 
statement  of  the  facts,  followed  by  a  series  of 
interrogatories,  signed  by  a  counsel  on  each 
side.— /«  reTrusUo/Guinness's  Will,  8  L  Jur. 
N.  S.  24.    (R) 

7.  Marriage  articles  recited  that  the  in- 
tended wife  was  entitled  to  legacies,  which 
had  not  been  reduced  into  possession,  bat 
were  computed  to  amount  to  £2000.  It  was 
agreed  that,  in  consideration  of  the  wife's 
fortune,  the  husband  should  execute  a  bond, 
conditioned  to  pay  £2000,  with  warrant  of  at- 
torney to  confess  judgment,  which  should  be 
vested  in  trustees,  in  trust,  that  they  should, 
when  they  should  think  fit,  call  in  the  amount 
secured,  and  invest  the  sum  so  realised  in  the 
funds  or  on  mortgage,  and  permit  the  husband 
to  receive  the  interest  for  life,  or  until  he 
should  become  bankrupt  or  insolvent,  or  en- 
ter into  a  composition  with  his  creditors ;  and 
after  his  decease,  or  on  his  becoming  bank- 
rupt, &c.,  to  permit  the  wife  to  receive  the 
interest  for  her  separate  use  for  life,  and, 
after  her  decease,  in  trust,  for  the  iwue  of 
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the  marriage.  The  articles  contained  a  cove- 
nant with  the  trustees  that  if,  at  any  time 
during  the  covertare,  any  reiki  or  personal 
estate  or  property  should  descend  or  devolve, 
or  become  vested  beneficially  in  the  wife,  or 
any  person  in  trust  for  her,  the  husband 
should  do  all  necessary  acts  to  vest  same 
in  the  trustees,  upon  the  aforesaid  trusts. 
The  trustees  paid  two  of  the  legacies  recited 
in  the  articles,  which  came  to  their  hands, 
to  the  husband,  who  was  a  trader,  while  he 
was  solvent,  but  did  not  enter  judgment  on 
the  bond  until  three  years  after  the  mar- 
riage, when  he  was  insolvent,  though  they 
registered  the  warrant  of  attorney.  Hekl^ 
that  the  covenant  did  not  apply  to  the  lega- 
cies  recited  in  the  articles,  and  therefore  the 
trustees  were  not  guilty  of  a  breach  of  trust 
in  paying  them  to  the  husband. 

That,  as  the  husband  had  no  land  on  which 
the  judgment  could  be  attached,  the  trustees 
were  not  guilty  of  a  breach  of  trust  by  not 
entering  the  judgment  forthwith. — Macken  v. 
Hogan,  U  I.  C.  R.  286.    (R.) 

1.  A  will  directed  that  no  part  of  the  testa- 
tor's property,  except  the  interest  in  a  house, 
should  be  sold  or  disposed  of  for  ten  years 
only,  if  thought  advisable  by  the  executors, 
and  bequeathed  his  property  to  his  son,  a 
minor.  The  executor  sold  the  interest  in  the 
house  to  the  respondent,  who  had  notice  of 
some  restriction  on  the  executor's  power  to 
sell.  There  were  not  any  debts.  In  a  suit  to 
impeach  the  sale — Held,  that  the  respondent 
was  bound  to  prove  that  the  sale,  oelne  a 
breach  of  trust,  was  at  full  value. — M*^ Mullen 
v.  O'ReOly,  15  I.  C.  R.  261.    (R) 

2.  A  fund  was  vested  in  trust  for  A.  for 
life ;  and,  after  his  death,  in  trust,  for  his 
son  B.  The  trustees  allowed  A.  to  receive 
it.  A.  died,  leaving  assets,  and  bequeathing 
personal  property,  far  exceeding  in  value  the 
trust  fund,  to  B.,  subject,  nevertheless,  to  life 
interests,  and  having  devised  to  B.  real  pro- 
perty, expressly  in  satisfaction  of  the  trust 
fund  claimed  by  him.  B.  filed  a  petition 
against  the  trustees,  to  compel  them  to  re- 
place the  fund,  and  claiming  a  right  to  elect 
to  take  it  against  the  devise.  Hwl^  that  A.'s 
personal  representative  was  a  necessary  party 
to  the  suit. 

In  a  suit  to  compel  trustees  to  replace  a 
fund  wrongfully  paid  to  a  person  entitled 
to  a  life  interest  in  it,  he  or  his  personal 
representative  is  a  necessary  party,  notwith- 
standing the  28th  G.  O.  of  the  27th  March 
1843.— J5iirroice#  v.  (yBrien,  16  I.  C.  R.  423. 

(B.) 

8.  It  is  a  breach  of  trust  for  a  trustee  of  a 
term  in  a  settlement  to  secure  portions  to  as- 
sign the  term  for  the  principal,  unless  he,  at 
the  same  time,  receives  all  arrears  of  interest 
then  due.— Cor  v.  Leigh^  10  I.  Jur.  N.  S.  186. 

(R.) 

4.  Moneys  clothed  with  trusts  were  lodged 
by  the  trustee  in  the  hands  of  his  banker, 


who  was  fully  aware  that  they  were  trust- 
moneys.  The  trustee  afterwards  withdrew 
them,  in  order  to  apply  them  to  purposes 
foreign  to,  and  in  breach  of  the  trusts ;  the 
bankers  having  knowledge  that  a  breach  of 
trust  was  contemplated  when  they  paid  out  the 
moneys.  Held,  that  the  bankers  participated 
in  the  breach  of  trust,  and  must  replace  the 
moneys. — Johnson  v.  Urav,  111.  Jur.  N.  S.  81. 
(C.)— [Revd.:  L.  R.  3  H.  L.  (E.  &I.  App.)  1.] 

6.  In  a  suit  against  an  executor  for  a  breach 
of  trust  committed  by  his  testator,  a  decree 
declared  him  liable  for  the  breach  of  trust, 
and  directed  an  account  of  the  assets.  The 
executor  was  reported  a  creditor  against  the 
assets  for  a  debt  of  a  firm  of  which  the  testa- 
tor had  been  a  member.  After  the  filing  of 
the  bill,  but  before  decree  pronounced,  the 
executor  assigned  the  debt.  The  final  decree 
ordered  him  to  pay  the  sum  found  due  in 
respect  of  the  breach  of  trust;  and  after- 
wards a  sequestration  was  obtained  to  attach 
a  sum  carried  to  his  separate  credit  on  ac- 
count of  the  debt  reported  due  to  him.  Beld^ 
that  the  debt  having  been  assigned  pendente 
litey  the  ptf.  was  entitled  on  the  final  allo- 
cation to  be  paid  the  sum  decreed  to  him 
in  preference  to  the  executor's  assignee. 

A  judgment  at  law  was  obtained  against 
the  endorsee  of  a  bill  of  exchange.  In  a 
suit  to  administer  the  acceptor's  assets,  the 
report  found  the  full  amount  of  the  debt. 
Afterwards,  the  endorsee  paid  several  sums 
on  account  of  the  debt.  The  assets  proving 
deficient,  the  debts  were  decreed  to  oe  paid 
rateably.  Held,  that  the  sums  paid  by  the 
endorsee  should  be  deducted  from  the  amount 
reported,  in  calculating  the  rateable  propor- 
tion of  the  assets  to  which  the  creditor  was 
entitled.— Oimmms  v.  C,  161.  C.  R.  166.  (B.) 


XlV.  NoncB   OF   Breach  of   Trust:  its 

Effect. 

[5ee  Notice,  antej  p.  641.] 

6.  A  purchaser,  with  notice  implied  or  con- 
structive, from  a  trustee,  will  be  bound  by 
the  trust,  although  there  has  been  a  fine  levied 
to  him,  and  five  years'  non-claim. — Thompson 
V.  Sin^son,  2  Dr.  &  War.  469,  486.    (C.) 

7.  T.,  a  trustee,  lent  trust-money  on  mort- 
gage to  M.  By  an  arrangement,  on  the  mar- 
riage of  M.'8  daughter,  a  valuable  leasehold 
interest  was  granted  by  M.  out  of  the  mort- 
gaged premises,  and  put  into  settlement,  T. 
being  the  person  who  managed  it,  and  being 
the  solicitor  who  prepared  the  lease  and  settle- 
ment. Neither  husband  nor  wife  was  informed 
of  the  mortgage.  Afterwards,  T.,  with  his 
co-trustee  and  their  c.  g,  /.,  filed  a  bill  to  fore- 
close the  mortgage,  and  sell,  discharged  of 
the  lease,  if  necessary.  Heid,  that  the  parties 
deriving  under  the  settlement  must  be  fixed 
with  notice  of  the  mortgu^e  and  trust;  and 
could  not,  even  as  against  T.,  rely  on  his  con- 
duct as  a  defence,  or  object  to  his  being  a 
co-ptf. 
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QiKcre — If  notice  hmd  not  been  shown, 
would  each  an  eqaitj  agsin«t  a  trnstee  be  a 
defence?— rieycroM  t.  Moort,  13  L  £.  B.  250. 

(C.)  

XV.  Trust  to  Sell,  akd  Pat  Debts. 

1.  The  execution  of  atnist-deed  for(among8t 
other  purposes)  paying  creditors,  does  not 
constitute  a  creditor,  who  became  so  after  its 
execution,  and  who  was  not  a  party  thereto, 
a  c.  q,  U  entitled  to  require  the  trustee  to 
execute  the  trusts. 

A.  executed  a  trust-deed,  appointing  B. 
trustee  for  specified  purposes,  one  of  which 
was  to  pay  creditors ;  another  was  to  raise  a 
sum  by  mortgage  to  satisfy  a  claim  for  rent 
due  in  respect  of  A.'s  lands,  and  payment  of 
which  was  then  about  to  be  enforced  by  eject- 
ment. C.  advanced  money  to  B.,  who  there- 
with satisfied  this  claim.  B.  afterwards  gave 
C.'s  solicitor  a  letter  written  subsequently  to, 
but  dated  before  the  day  on  which  the  ad- 
vance had  been  made.  In  that  letter,  B., 
appearing  to  ask  for  an  advance,  stated : — "  I 
will  consider  such  advance  as  raised  by  me 
under  the  power  given  me,  and  will,  when- 
ever you  please,  exercise  that  power  by  secnr- 
ing  such  advance  in  the  best  manner  I  am 
empowered  by  the  deed."  B.  never  executed 
a  security.  C.  filed  a  bill  against  him  to 
carry  the  trusts  into  execution,  and  charge 
the  estates  under  the  deeds  with  payment  of 
his  advance.  EM,  that  the  bill  was  unsus- 
tainable, since  C,  not  being  a  party  to  the 
deeds,  could  not  enforce .  execution.  That 
the  letter  could  not  make  him  a  c.  q,  L  under 
the  deeds,  as  it  purported  only  to  give  him  a 
mortgage  of  the  estates  for  the  life  of  the 
tenant  for  life,  whose  death  had  prevented 
the  mortgage  being  effected. — La  Touche  v. 
Earl  o/Lucan,  2  Dr.  &  Wal.  432 ;  7  CL  &  F. 
772;  West,  477.— [Revg.  2  Dr.  &  WaL  271. 

(C.)] 

2.  When  a  party  creates  a  trust  by  deed  to 
pay  debts,  which  deed  is  executed  by  some  of 
the  creditors,  the  estates  thereby  conveyed 
become  so  bound  by  the  trust,  that  the  Court 
will  execute  them  at  the  suit  of  a  creditor 
who  has  not  signed  the  deed ;  provided  he  has 
not  by  his  acts  repudiated  it,  but  has  acqui- 
esced in  it. — Field  r.  Lord  Donoughmore^  1  Dr. 
&  War.  227.  (C.)— [Hevg.  on  re-hearingthe 
decree  of  Lord  Plunket,  reported  2  Dr.  &  Wal. 
630.    (C.)] 

3.  A.  was  indebted,  but  none  of  his  debts 
affected  real  property.  By  deed  poll  he  con- 
veyed some  of  his  real  estates,  on  trust,  to 
raise  money  "for  the  purpose  of  paying  all 
debts  due  by  him  to  any  person  whatsoever, 
and  which  then  affected  his  said  estates 
thereby  conveyed."  A.  was  then  indebted  on 
bonds  with  which  he  had  given  warrants  of 
attorney.  No  judgments  had  been  entered. 
Heldj  that  the  trust  included  his  bond,  but  not 
his  simple  contract  debts. 

The  parties'  acts  cannot  be  allowed  to 
affect  the  construction  of  deeds. — Douglas  \. 
AlUn,  2  Dr.  &  War.  213;  1  Con.  &L.  36t.  (O 


4.  In  1793,  C.  executed  his  bond  with  wir- 
rant  of  attorney,  and  in  1779  devised  his  real 
estates  in  trust  to  sell  and  pay  his  debts,  and 
subject  thereto  to  his  co-heiresses  and  their 
heirs.  He  died  in  Feb.  1804,  and  in  March 
1804  the  obligee  in  the  bond  caused  judgment 
to  be  entered  on  it  as  of  the  preceding  Term. 
In  1826,  the  co-heiresses  of  C^  for  value,  con- 
veyed his  real  estate,  subject  to  his  debts,  to 
W.  and  his  heirs.  The  judgment  of  1804  was 
not  revived  or  redocketed  pursiuuit  to  the  9 
G.  4,  c.  35.  Heldy  nevertheless,  that  it  was  a 
valid  charge  affecting  the  real  estate  of  C.  in 
the  hands  of  W.—^Cochbume  v.  Wright,  6  L  E. 

B.  1 ;  Long.  &  T.  443.    C^BO 

5.  A  person  who  had  borrowed  money  from 
a  trustee  without  notice  of  the  trust,  and  after 
notice  of  the  trust  repaid  it,  as  alleged,  under 
threat  of  legal  proceedings,  to  the  trustee, 
decreed  under  the  circumstances  to  pay  it  to 
the  c.  q.  L  notwithstanding  the  alleged  pre- 
vious payment. 

A  witness  proved  a  letter  to  have  been  duly 
posted,  and  properlv  directed.  The  receipt 
of  it  was  positively  denied  in  the  answer.  The 
copy  tendered  in  evidence  had  a  defective 
direction  at  the  foot  of  it. 

Quaere — How  far  admissible  in  evidence  ? — 
Sheridan  v.  Jouce,  7  I.  £.  B.  115 ;  1  Jon.  &.  L. 
401.    (C.) 

6.  A.  being  seized  for  life  of  estates  X.  and 
Y.,  remainder  to  his  son  B.  in  tail,  they  joined 
in  suffering  a  recovery,  and  conveyed  the 
estates  to  trustees  as  to  Y.  in  fee,  on  trust  to 
sell,  and  out  of  the  proceeds  to  pay  incum- 
brances affecting  the  estates  and  debts  of  A., 
and  subject  thereto  to  the  use  of  A«  in  fee, 
and  as  to  X.  to  uses  which  were  revocable. 
P.  was  a  judgment  creditor  of  A.,  but  neither 
he  nor  any  other  creditor  was  a  party  to  the 
deed.  C.  being  himself  a  creditor  of  A.,  agreed 
to  purchase  Y.,  the  purchase-money  to  be 
applied  by  him  in  payment  of  the  debts.    By 
a  deed,  to  which  the  trustees  and  A.  and  B. 
were  named  parties,  it  was  conveyed  to  him 
in  fee  in  consideration  of  the  purchase-money, 
to  be  paid  and  applied  by  him  in  discharge  ox 
the  scheduled  debts,  among  which  was  F.'s 
judgment.    The  uses  of  X.  were  revoked  by 
A.  and  B.,  and  it  was  conveyed  to  indemnify 

C.  The  trustees  not  having  executed  the 
purchase-deed  afterwards  conveyed  the  legal 
estate  to  C,  but  it  was  declared  that  they 
should  not  be  answerable  for  the  title  or  ap- 
plication of  the  pnrchase-monev.  P.'s  judg- 
ment was  not  paid ;  but  a  sum  which  had  been 
retained  to  meet  it  was  afterwards  paid  by  C. 
to  A.  with  the  consent  of  B.  Held,  that  P., 
not  having  been  a  party  to  any  of  the  deeds, 
could  not  sustain  a  bill  to  raise  the  judgment 
under  the  trusts  of  them. 

That  the  conveyance  to  C.  was  substan- 
tially an  execution  of  the  trusts  of  the  first 
deed,  and  therefore  defeated  the  ultimate  fee 
limited  to  A.,  and  consequently  the  judgment 
never  was  a  lien  on  more  than  A.'s  life  estate. 

Semble — That  the  purchaser  of  an  equitable 
estate,  who  got  a  transfer  of  the  legal  estate 
before  execution  issued  on  a  judgment,  would 
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not  (before  the  8  &  4  Fie.)  be  subject  to  the 
judgment,  although  he  had  express  notice. — 
Broume  v.  CaveruUsh,  7  I.  E.  R.  869  ;  1  Jon.  & 
L.  606.    (C.) 

1.  A  debtor  assigned  his  house  and  business, 
in  trust,  to  pay  his  debts ;  retaining  to  him- 
self the  management  of  the  business  under 
the  superintendence  of  the  trustees,  who,  on 
his  failing  to  perform  his  covenants  in  the 
trust-deed,   were  thereby  empowered,   after 

fiving  him  three  months*  notice,  to  sell  the 
ouse  and  business.  Such  a  notice  was  given, 
but  waived  by  consent  of  the  creditors  and 
trustees  assembled  at  a  general  meeting. 
Afterwards,  without  further  notice,  the  trus- 
tees sold  the  house  and  business.  Held,  that 
the  sale  was  unlawful  and  unauthorised.- Tom- 
iweyv.  Whitens  H.L.  Cas.  49. 

2.  y.  devised  all  his  property,  real  and 
personal,  to  X.,  Y.,  and  Z.,  on  trusts  therein- 
after mentioned.  He  then  directed  that  his 
just  debts  should  be  paid  by  his  executors 
thereinafter  named,  as  soon  as  conveniently 
might  be  after  his  decease,  and  nominated 
X.,  Y.,  and  Z.  his  executors.  Held,  that  there 
was  a  trust  created  to  pay  debts. 

Two  counsel  only  are  to  be  heard  on  each 
side  in  this  Court. — BentUy  v.  Robinson,  10  I. 
C.  R.  287 ;  6 1.  Jur.  N.  S.  7.    (C.A.) 

8.  v.,  tenant  for  life  of  his  estate,  be- 
queathed to  a  trustee,  whom  he  named  one 
of  his  executors,  all  rent,  and  arrears  of  rent, 
which  might  be  due  to  him  at  his  death, 
upon  trusts,  and,  as  to  the  residue,  in  trust 
for  minors,  who  were  afterwards  made  wards 
of  Court.  He  authorised  his  executor  or  exe- 
cutors to  pay  and  satisfy  any  debts  owing,  or 
claimed  to  be  owing,  by  and  from  him  or  his 
estate,  and  any  liabilities  to  which  he  or  his 
estate  might  oe  subject,  and  to  accept  any 
compensation  or  any  security,  real  or  per- 
sonal, for  any  debt  or  debts  owing  to  him  or 
his  estate,  and  to  allow  such  time  for  the 
payment  of  any  such  debt,  or  compensation 
for  a  debt,  either  with  or  without  taking  se- 
curity for  it,  as  should  be  reasonable,  and  also 
to  compromise  and  compound  or  submit  to 
arbitration,  and  settle  all  debts,  &c.,  and, 
generally,  to  act  in  relation  to  the  premises  in 
such  manner  as  he  or  they  should  think  ex- 
pedient, without  being  liable  for  any  loss 
which  might  be  occasioned  thereby ;  and  gave 
power  to  his  trustee  to  give  receipts,  and  ex- 
empted him  from  liability  for  involuntary 
loss.  Held,  that  the  trustee  or  the  executors 
were  not  authorised  by  the  will  to  sell  the 
arrears  of  rent. — [Affirmed :  18  L  C.  R  187 ; 
7  I.  Jur.  N.  S.  89.    (C.A.)] 

The  executors  sold  the  arrears,  which 
amounted  to  £49,709.  9s.  6d.,  to  the  remain- 
derman for  £20,000,  payable  in  four  annual 
instalments.  Held,  having  regard  to  the  cir- 
cumstances of  the  estate,  and  the  remedies 
which  the  executors  and  the  remainderman 
respectively  had  to  recover  the  arrears  and 
the  accruing  rent,  that  the  executors  were 
not  chargeable  with  the  entire  amount  of  the 


arrears  recovered  by  the  remainderman. — [Re- 
versed: 13  1.  C.  R  187;  7  I.  Jur.  N.  S.  89. 
(C.A.)] 

The  executors,  having  acted  improvidently, 
and  without  the  sanction  of  the  Court,  were 
charged  with  £25,000,  the  sum  for  which  it 
would  have  sanctioned  the  sale  of  the  arrears 
at  the  time  when  it  was  made.  Executors 
are  not  to  be  charged  with  debts  which  there 
is  reasonable  ground  for  believing  they  would 
not  have  recovered. 

Sembk — ^The  remainderman  should  have 
been  a  party  to  a  suit  to  charge  the  executors 
of  the  tenant  for  life  with  the  arrears  of  rent 
sold  to  him. — Alexander  y.  A^  12  I.  C.  R.  1. 

(R)  

XVI.  Uses  and. 
\^See  also.  Estate,  ante,  p.  269.] 

TRUSTEE  RELIEF  ACTS. 
^   \_See  Trustee  I,  I,  Appointment  op.] 


TRUSTEES. 

—  When  necessary  Parties,      See  Pleading, 

Parties.  

—  Becoming  Lunatic,    See  Lunatic,  Vill. 

—  Interest  in  case  of.      See  Interest  Pecuni- 

ary, I. 

—  In/ani  Trustee,     See  Inpant,  IV. 

—  Undue  Advantage  taken,  or  Purchase  made 

by.     See  Fraud,  VII. 

—  And  Executor.    See  Executor,  IX. 

—  Costs  of  and  by.    See  Practice,  Costs. 

—  Payment  into  Court  by.    See  Payment  into 

Court. 

—  Appointment  of  Receiver  over.   See  Practice, 

Receiver.  See  Husband  and  Wipe — 
Inpant,  IV — Statutes,  Construction 
OP,  II,  91. 

[See  Trustee  Relief  Act,  11  &  12  Vic,,  c.  0% ; 
Trustee  Act  1850, 18&  14  Vic^Q, 60;  repealing 
11  G.4&1  Vr.4,  c.60;4&6  FT. 4, c.  23 ;  and  1 
&  2  Vic,  c.  69).  See  also  Trustee  Extension  Act, 
15  &  16  Vic,  c.  65;  Law  of  Property  and  Trus- 
tees Relief  Amendment  Act,  22  &  28  Vic,  c. 
85 ;  Law  of  Property  Amendment  Act,  22  & 
23  Vtc,  c.  88 ;  Trustees  and  Mortgagees  Act, 
28  &  24  Kic^c.  145. 

Creneral  Orders  under  these  Acts,  Oct.  8, 
1848  ;  Feb.  24,  1858 ;  May  2,  1858.  See  Reilly 
on   Summary  Petition,  417-421.] 


I.  Appointment  and  Constitution  op. 

1.  In  general,  and  under  Powers  and 

under  the  Statute, 

2.  By  the  Court, 

II.  Acceptance  or  Disclaimer  op  Trust 

BY. 

ni.  Release,  REMoyAL,  and  Discharqb 

OP. 

IV.  Rights,  Powers,  Duties,  and  pRiyi- 
LBQEs  op. 

1.  Generally, 

2.  Investment  of  Trust  Fund^Mct-^ 

nagement  of  Trust  Property, 
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Their  Powers. 


3.  DitcreUonary  Powert   of — Uow 
contToUtd. 

a.  In  g^nrral^  and  when  con- 

troUed  by  Ott  Court. 

b.  Wtttu  not. 

V.  Disabilities  of. 

1.  Purchases^  ^'c,  of  Trust  Estates 

2.  As  Witnesses. 

VI.  Liabilities  of. 

1.  In  general. 

2.  For  each  other  and  Tftird Parties. 

VIL  Their  Accucsts,  Allowa:«ces,  a^td 
Costs. 

VTIL  BANKRrPTCT,  IXSOLTENCT,  OR  Ab- 
ftCOSDING  OF  :  GOING  ABROAD,  OR  Rb- 
FUSIXG  TO  COITTET. 

IX.  Trcstee  and  Cestui  que  Trust. 

1.  In  general. 

2.  Lien   and  Rights  of  Trustee    as 

against  Defaulting  Cestui  que  j 
Trust, 

X.  To  Preserve  Costwgbnt  Rsmaik- 
ders. 


I.   APPOnmiEKT    AND    COKSTITCTIOJf   OF. 

1.  In  general,  and  under  Pouters. 

2.  By  the  Court, 


L  1.  Appointment  and  Constitution  of:  generally ^ 
and  under  Powers  and  under  Statutes, 

[Sarriving  or  continuing  trustee  may  ap- 
point new  trustee  ;  23  &  24  Vic,  c.  145,  s.  27. 
63rd  G.  O.,  Oct.  8,  1848,  and  May  2,  1853.] 

1.  The  Court  will  not  appoint  a  new  trustee 
under  the  1  W.  4,  c.  60,  s.  22,  in  the  place  of 
a  person  who,  though  named  as  trustee,  has 
not  accepted  the  trust. — In  re  Quinlan,  1  Jones, 
649.    CE.E.) 

2.  The  Court  would  not  appoint  a  new  trus- 
tee under  the  1  W.  4,  c.  60,  s.  22,  when  the  old 
trustee  had  acted  and  was  within  the  jurisdic- 
tion, but  refused  to  act  any  longer.— /»  re 
Hossford,  1  Jones,  660.    (EE.) 

8.  A-*s  interest  In  leasehold  lands  haTing  been 
get  up  for  public  sale  under  writs  of  Ji,  fa.,  C, 
his  attorney  (being  the  real  ptf.  in  one  of  the 
writs,  but  not  pressing  the  sale),  attended; 
made  the  largest  bidding ;  was  declared  the 
purchaser;  and  paid  the  purchase-money, 
which  was  not  more  than  enough  to  satisfy 
the  writs  prior  to  his  own,  and  the  expenses. 
A.,  alleging  that  C.  had  bid  as  his  agent,  and 
had  purchased  in  trust  for  him,  claimed  the 
benefit  of  the  purchase.  C.  denied  A.'s  allega- 
tions ;  but  offered  to  give  up  the  purchase,  if 
A.  would  pay  him  the  purchase-money,  and 
the  other  demands  which  C.  had  on  him.  A. 
was  not  able  to  raise  the  purchase-money 
then,  and  C.  dealt  with  the  lands  as  his  own 
for  ten  years.  At  the  expiration  of  that  time, 
A.  filed  a  bill  charging  that  C.  had  bid  for 
and  purchased  the  lands  as  his  agent,  and  in 
trust  for  him :  that  C,  at  and  after  the  sale, 


said  ^  in  conrersations  with  friends  of  A. ; 
and  that  they,  on  that  understanding,  did  not 
bid.  All  these  allegations  were  positirely 
denied  by  C.  in  his  answer.  CouTcrsations, 
such  tks,  those  charged  in  the  bilL  were  proTcd 
by  S.,  a  witne^^  fur  A^  to  have  taken  place 
between  S.  and  C. 

On  C.'s  undertakiog  to  release  A.  from  all 
demands,  the  Ld.  Ch.  of  Ireland  pronounced 
a  decree  di^mi^s-ing  the  bill ;  and  afterwards 
pronounced  another  decree  varying  the  former 
one.  and  directing  an  i^:>ue  to  ascertain  the 
value  of  AJa  interent  in  the  lands  at  the  time 
of  the  bale.  On  appeal — Held,  that  both  those 
decrees  were  erroneous. 

That  an  enquiry  concerning  such  value 
was  immaterial ;  and  that,  the  material  ques- 
tion being  whether  C,  in  bidding  for  and 
purchasing  the  property,  was  acting  on  A-'s 
behalf,  C.  might  take  an  is^ue  to  try  that 
question  but  that  C,  if  he  declined  to  take 
that  issue,  should  be  declared  a  trustee  for  A- 

That  A.'s  equity  against  C,  If  C.  had,  in  the 
transaction  of  the  purchase,  acted  on  his  be- 
half, was  not  affected  by  the  lapse  of  ten  years : 
there  not  being  any  acquie^'ence  by  A.,  and 
C.  having  been  aware  of  his  rights. 

That  an  attorney,  if  not  acting  as  such  for 
his  client  on  a  particular  occasion,  may  throw 
off  that  character,  and  exercise  his  rights  as 
an  independent  man. — Austin  t.  Chambers,  6 
CI.  &  F.  1. — [This  cai>e  Is  not  reported  in 
the  Court  below;  but  see  it,  in  subsequent 
btages:— 3  Dr.  &  War.  178;  Dr.  Rep.  temp. 
Sugden,85.    (C.)] 

4.  This  Conrt  will  not  appoint  a  new  trustee 
under  the  1  W.  4,  c.  60,  s.  22,  instead  of  a  per- 
son who  appears  never  to  have  accepted  the 
trust,  and  who  refuses  to  act. — MitcheB  v. 
Nixon,  1  L  E.  R.  155.     (R.) 

6.  The  Court  made  the  usual  order  of 
reference  to  a  Master  to  appoint  new  trustees 
of  the  will  under  the  1  W,  4,  c.  60,  s.  22,  the 
devise  to  the  trustees  being  to  them  and 
the  survivors  of  them,  and  the  heirs  and 
assigns  of  such  survivor;  and  it  appearing 
that  the  trustees  named  were  both  dead :  that 
they  had  not  acted,  but  had  not  declined : 
that  they  had  not  been  called  on  to  act :  and 
that  the  survivor's  heir-at-law  was  resident 
in  Canada.— /n  re  Legg,  1  I.  E.  R.  374.    (R.) 

6.  The  Court  has  not  power  to  appoint  new 
trustees  under  the  1  W,  4,  c.  60,  unless  a  case 
of  disability  in  the  present  trustees  is  estab- 
lished.—/n  re  Pennefather,  2  Dr.  &  War.  292. 
{Q,)—Harte  v.  Lord  FrencL    Ibid,  292. 

7.  The  mere  refusal  of  the  trustee  to  act  in 
the  trusts  will  not  bring  the  case  within  the  1 
W.  4,  c.  60.— /n  re  Hartford,  1  Con.  4  L.  394 : 
2  Dr.  &  War.  292.    (C.) 

8.  The  1  TT.  4,  c,  40,  does  not  apply  to  a 
case  in  which  the  event  upon  which  the  ap- 
pointment of  new  trustees  is  sought  has  been 
provided  for  by  the  settlement. — In  re  Lqffan, 
1  Con.  &  L.  396.     (C.) 
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1.  It  will  not  be  directed  bj  the  Court, 
that  in  a  deed  appointing  new  trustees  under 
the  Court,  a  power  to  appoint  new  trustees 
when  required  shall  be  inserted. — AtL-Gen.  v. 
Madden,  2  Con.  &  L.  619.    (C.) 

2.  The  interest  of  a  monej  fund,  vested  in 
two  trustees,  was  payable  to  H.  and  his  wife, 
for  their  lives,  remainder,  as  to  the  principal 
sum,  to  F.  and  his  wife.  The  deed  contained 
a  power  to  appoint  a  new  trustee  in  case  of 
the  death  of  one  of  the  trustees.  One  of 
them  died.  Hdd,  that  a  bill  by  F.  and  his  wife, 
to  appoint  a  new  trustee,  was  maintainable, 
although  there  was  no  proof  that  the  other 
parties  had  refused  to  appoint  under  the 
power. — Fifday  v.  Howcurd,  2  Dr.  &  War.  490. 
(C.) 

8.  The  infant  tenant  in  tail  of  lands  decreed 
to  be  sold  for  an  equitable  charge  is  a  trustee 
under  the  8th  and  18th  sections  of  the  1  W, 
4,  c.  60.— Peyton  v.  M'Det-mott,  6  L  £.  B.  220. 
(R.) 

4.  When  lands  are  decreed  to  be  sold  in  a 
mortgage  suit,  the  mortgagor's  infant  heir-at- 
law  is  not  a  trustee  within  the  8th  or  18  sec- 
tion of  the  11  (?.  4  &  1  W.  4,  c.  60.  —  Ood- 
dard  v.  Macaiday,  6  L  £.  B.  221.    (R.) 

5.  When  it  did  not  appear  that  the  old 
trustee,  though  incapable  of  managing  his 
affairs,  was  a  lunatic,  the  Court  would  not 
appoint  a  new  trustee  under  the  22nd  sec.  of 
the  1  W.  4,  c.  63.  — /n  rt  Wake/ord,  1  Jon.  & 
L.  2.    (C.) 

6.  In  petition  cases,  under  the  Trustees 
Act,  arising  from  trustees  being  out  of  the 
jurisdiction,  it  should  be  sworn  where  the 
trustee  is,  as  service  will  be  required  when  the 
absence  is  only  in  England. — Ex  parte  Hughes^ 
6  I.  E.  R.  559 ;  1  Jon.  &  L.  82.    (C.) 

7.  The  heir  of  a  trustee  of  the  lessee's 
interest  in  a  lease  for  lives  renewable  for 
ever,  having  been  applied  to  to  accept  a 
renewal  to  him,  refused  to  execute  the  con- 
veyance. Uddy  that  the  8th  sec.  of  the 
Trustees  Act,  11  G.  4  &  1  IF.  4,  c.  60,  did  not 
extend  to  such  a  case. — Fitzaibbcn  v.  Lewis,  6 
I.  E.  R.  560.    (C.) 

8.  A  fund,  consisting  of  govt,  stock,  was 
vested  upon  trusts,  for  a  husband  and  wife, 
and  their  issue.  One  of  the  trustees,  J., 
had  left  this  country  in  1821,  and  had  not 
been  heard  of  since  1822 ;  it  was,  on  the  peti- 
tion of  the  other  trustee,  referred  to  the 
trustee  to  enquire  and  report  whether  J.  was 
possessed  of  the  trust  fund,  alone  or  jointly 
with  anv  person,  and  upon  what  trusts,  within 
the  1  Yr.  4,  c.  60 ;  and  if  so,  whether  J.  was 
within  the  jurisdiction ;  or  whether  there  is 
any  power  in  the  settlement  to  appoint  new 
trustees :  and  in  case  of  the  Master  s  reporting 
in  the  negative  as  to  the  two  last  matters, 
then  to  approve  of  a  fit  person  to  be  a  trustee 


in  the  room  of  J.;  and  of  a  person  in  the  room 
of  J.  to  convey  to  such  new  trustee,  upon  the 
trusts  of  the  settlement.  Costs  were  refused 
to  the  petitioner. — In  re  Chambers,  8  Dr.  & 
War.  476.    (C.) 

9.  When  a  deed  gives  the  power  of  appoint- 
ing new  trustees  to  a  particular  person,  the 
Court  is  bound  to  adopt  his  nominee,  unless 
he  refuses  to  nominate  any  but  a  person 
wholly  unfit.  Therefore,  when  the  power  of 
appointing  trustees  was  given  to  H.  and  J., 
and  the  survivor  of  them,  and  J.  died,  and  H. 
nominated  new  trustees,  but  in  consequence 
of  the  interference  of  R.,  who  had  become  en- 
titled to  J.'s  interest  under  the  deed,  it  was 
necessary  to  file  a  bill  to  procure  a  convey- 
ance of  the  legal  estate ;  and  the  Master,  un- 
der the  reference  made  at  the  hearing,  entered 
into  a  general  enquiry  as  to  the  relative  fit- 
ness of  the  nominees  of  H.  and  R^  and  se- 
lected the  nominee  of  the  latter — Held,  that 
he  was  wrong,  although  the  reference  had  been 
made  in  general  terms  to  select  a  proper  per- 
son as  trustee. 

Rule^i  of  the  Court  as  to  controlling  the 
appointment  of  trustees  in  such  cases. — Ken- 
nedy  v.  Tumky,  6  I.  E.  R.  899 ;  Dr.  Rep.  temp, 
Sug.  415.  (C.) 

10.  When  trustees  have  presented  a  petition 
for  the  purpose  of  lodging  money  in  Court 
under  the  11  &  12  Vic,  c.  6S,  it  is  not  neces- 
sary to  present  a  second  petition  to  have  the 
costs  ascertained.  The  trustees  should  retain 
the  probable  amount  of  the  costs ;  and,  Jf 
upon  taxation  anv  balance  remains  in  their 
hands,  it  may  be  lodged  in  Court  by  side-bar 
order. — In  re  Desnyond,  2  I.  Jur.  21.  (K.) 

11.  The  Court  will  appoint  a  person  to  exe- 
cute a  conveyance  of  premises  rested  in  a 
lunatic  trustee,  pursuant  to  11  (?.  4  &  1  TF.  4, 
c.  60,  8.  5 ;  but  where  any  trusts  remain  to  be 
discharged,  will  require  the  report  of  a  Mas- 
ter on  the  subject. — In  re  Coffey,  2 1.  Jur.  189. 
CC.) 

12.  The  Court  has  not  power  to  order  service 
of  a  notice  of  a  petition,  under  the  Trustee 
Relief  Act  out  of  the  jurisdiction.  When  the 
parties  interested  resided  abroad,  the  Court 
ordered  the  petition  to  stand  over  until  a 
cause  petition  should  be  filed.  —  Ex  parte 
Crawford,  2  I.  C.  R.  578.  (R.) 

18.  If  A.,  executor  and  residuary  legatee, 
promises  to  pay  legacies  directed  by  the  tes- 
tator to  be  paid,  and  consequentlv  omitted 
from  the  will.  Equity  will  enforce  the  under- 
taking, and  declare  A.  a  trustee  for  the  lega- 
tees.- iSAarry  r.  Garty,  2  I.  Jur.  187.  (C.) 

14.  The  practice  of  the  I.  E.  Court  is,  to  re- 
cognise only  the  actual  bidder  when  he  bids 
in  his  own  name.  When  he  bids,  with  con- 
sent, in  another  person's  name,  the  Court 
holds  both  accountable,  unless  the  bidder  has 
previously  declared  to  the  Court  that  he  bids 
only  as  a  trustee. — In  re  Stirling's  Estate,  8  I. 
Jur.  229.  (I.E.C.) 
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1.  One  who  gets  into  his  possession  trust 
money,  which  he  knows  to  be  sach,  becomes  a 
trustee,  and  must  account  for  it. — Bcwen  r. 
Lindsay,  6  I.  Jur.  129.  (C.) 

2.  A  trustee,  seeking  to  lodge  monej  in 
Court  under  the  Trustee  Relief  Act,  must  in 
all  cases  set  forth  in  his  affidavits  a  succinct 
account  of  his  reasons  for  so  doing,  at  the 
peril  of  costs. — Ex  parte  HUHsy  6  L  Jur.  26. 
(R.) 

3.  A  petition  to  appoint  new  trustees 
should  be  entitled  in  the  matter  of  the  trusts 
of  the  settlement  and  of  the  Act. — Therry  ▼. 
r.,  6  L  Jur.  61.  (R.) 

4.  A  testator  bequeathed  stocks,  shares, 
and  funds  to  trustees,  for  £.  for  life,  and  then 
for  her  children.  A  suit  was  instituted  to 
administer  the  will ;  the  assets  were  lodged  in 
Court.  £.  had  three  children.  A.,  B.,  and  C. 
In  1837,  B.  bj  marriage  settlement  convejed 
£3000  as  her  one-third  share  of  the  trust 
funds  to  trustees  for  her  children.  The  funds 
in  Court  were  apportioned  in  1848,  and 
£1795.  10s.  lid.  were  transferred  to  B.  as  her 
share,  and  the  respective  portions  of  the  dif- 
ferent stock  and  shares  were  set  out  in  the 
order.  The  trustees  of  the  settlement  of 
1837  declined  to  act  The  Master's  certificate 
found  the  foregoing  facts,  and  that  it  was 
advisable  to  appoint  new  trustees,  and  to  vest 
in  them  the  portions  of  stocks  and  shares  so 
apportioned,  amounting  to  £1955.  10s.  lid., 
and  the  right  to  sue  for  same;  that  these 
stocks  and  shares  were  subject  to  the  settle- 
ment of  1837 ;  and  annexed  to  his  certificate 
the  form  of  an  order  which  he  approved  of  for 
that  purpose.  HeUy  that  the  Court  could  not 
vest  in  tne  new  trustees  the  specified  portions 
of  stoclcs  and  shares  so  apportioned,  amount- 
ing to  £1955.  10s.  lid.,  or  the  right  to  sue 
therefor.  An  order  was  made  appointing  new 
trustees  under  the  Act,  and  vesting  in  them 
the  right  to  sue  for  the  £3000,  or  the  one-third 
share  of  the  securities  mentioned  in  the  set- 
tlement of  1837. — In  re  Grants  Trusts,  6  I. 
Jur.  197.  (R.) 

6.  Parties  having,  by  order  of  the  Court, 
been  declared  trustees  for  others  within  the 
Trustee  Acts  of  1850  and  1852,  the  Court  sub- 
sequently made  an  order  vesting  their  inter- 
est in  those  others. 

Semble — ^That  the  Court  will  not,  under  4  & 
6  W»  4,  c.  78,  order  the  Master  to  execute 
a  deed,  conveying  real  property,  for  a  married 
woman. 

A  notice  of  motion  must  be  properly  en- 
titled in  the  matter  of  the  statute  under  which 
the  application  is  made. — Foster  v.  Higgins,  2 
I.  Jur.  N.  S.  75.  (R.) 

6.  A.  devised  the  lands  of  G.,  whereof  he 
was  seized  in  fee,  to  P.,  B.,  and  H.,  succes- 
sively in  strict  settlement ;  and  the  lands  of 
C,  whereof  he  was  seized  in  tail,  to  M.  Upon 
the  deaths  of  P.  and  B.,  H.  entered  into  re- 
ceipt of  the  rents  of  both  properties.  The 
will  bad  appointed  P.  guardian  of  M.    But 


M.,  when  H.  entered  into  receipt  of  the  rents 
of  both  properties,  continued  to  reside  with, 
and  to  be  maintained  bv  him.  In  a  corres- 
pondence she  was  described  as  being  ^  in  his 
possession."  Heid,  that  H.  had  made  himself 
a  trustee  for  her,  of  one  or  other  of  the  pro- 
perties, and  was  bound  to  exercise  for  her 
the  right  of  election. — Morgan  v.  M^  2  L  Jur. 
N.  S.  166.  (C.) 

7.  The  respondent  alleged  that  the  peti- 
tioner, who  was  the  respondent's  uncle,  in 
consideration  of  the  respondent's  continuing 
his  studies  for  the  bar,  and  not  retomlng 
to  literary  pursuits,  as  he  wished  to  do,*  gav-e 
him  ^s  cheque :— ''  Strabane,  Oct.  drd,  1857. 
To  the  managers  of  the  Bank  of  Ireland. 
Pay  to  Thomas  Neilson  Underwood,  Esq.,  Uie 
sum  of  £1701.  8s.  2d.,  placed  to  my  credit  hj 
Messrs.  Arbuthnot,  Latham  &  Co.,  mer- 
chants, London. — ^Thos.  Neilson."  The  re- 
spondent handed  this  cheque  to  his  annt 
to  keep;  and  the  petitioner  added  that  he 
would  give  respondent  another  sum  to  invest 
in  lan<L  for  the  use  of  the  respondent  and  his 
aunt.  On  the  17th  March  1858,  the  petitioner 
placed  to  the  respondent's  credit  £6200,  which 
satisfied  him  touching  the  sincerity  of  the  pe- 
tioner's  promises.  In  order,  as  the  respondent 
alleged,  that  the  purpose  for  which  those 
moneys  were  given  might  be  known,  in  the 
event  of  anything  happening  to  him  during 
the  petitioner's  lifetime,  the  respondent  pre- 
pared, and  the  petitioner. signed,  this  memo- 
randum :  — "  Having  given  to  my  nephew^ 
Thos.  Neilson  Underwood,  a  cheque  for  £1701, 
and  also  put  to  his  credit  there  a  sum  of,  in 
all,  about  £8000,  I  expect  him,  and  he  has 
agreed  to  invest  the  same  in  profitable  land, 
paying  at  the  least  £5  per  cent.,  with  a  house 
in  which  I  can  reside  with  my  sister,  if  she 
wishes  to  leave  Strabane,  and  with  him,  when 
he  pleases ;  and  until  he  obtains  what  I  wish 
and  require,  he  is  to  put  the  money  now  in 
his  own  name  in  some  safe  place,  which  will 
give  him  interest,  to  supply  his  house,  and 
enable  him  to  prosecute  his  studies  for  the 
Profession  in  London,  as  is  my  wish  and 
desire.— Strabane,  April  24th  1868.— Thos. 
Neilson." 

The  respondent,  on  the  21st  Jan.  1859, 
invested  these  sums,  in  his  own  name,  in 
the  purchase  of  £8330.  12s.  8d.  consols,*  in 
reliance  on  the  above  memorandum,  and 
made  several  abortive  attempts  to  purchase 
land. 

The  petition  prayed  that  the  respondent 
should  oe  declared  possessed  of  the  moneys 
in  trust  for  the  petitioner,  to  whom  they 
should  be  transferred ;  and  for  an  injunction 
to  restrain  any  other  transfer,  and  to  prevent 
the  respondent  receiving  the  dividends,  and 
to  set  aside  the  memorandum  as  obtained 
by  surprise,  fraud,  and  undue  influence.  The 
respondent's  case  was,  that  the  moneys  were 
gifts  to  him.  Held,  that  neither  of  the  sums 
was  a  gift. — Neilson  v.  Underwood,  6  L  Jur.  N. 
S.266.    (C.) 

8.  When  the  personal  representative  of  a 
mortgagee    assigns   the  mortgage,  the  heir 
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of  the  mortgagee  being  out  of  the  juris- 
diction, the  assignee  may,  under  the  19th 
sec.  of  the  Trustee  Act,  1860,  obtain  an  order 
vesting  the  legal  estate.  The  relief  given 
bv  that  section  is  not  confined  to  the  case 
of  re-conveyance  to  the  mortgagor. — In  re 
Qutn/bn*»  Trusts^  9  I.  C.  B.  806.    (C.A.) 

1.  When  an  executor  parts  with  any  portion 
of  his  testator's  assets,  under  circumstances 
which  must  be  reasonably  taken  to  make 
the  purchaser  aware  that  they  were  sold, 
not  for  the  benefit  of  the  estate,  but  for 
that  of  the  executor,  the  purchaser  holds 
them  as  if,  respecting  them,  he  himself  was 
the  executor.— PTdW  v.  Taylor,  6  I.  Jur.  N. 
S.  876.    (HX.) 

2.  Four  judgments  affecting  B.*s  estate  were 
purchased  by  A.,  his  solicitor,  for  less  than 
the  amounts  due  thereon.  Two  of  them  were 
assigned  to  A.  by  a  deed,  in  which  B.  joined. 
A.,  shortly  after  B.*s  death,  bought  the  third ; 
and  the  fourth,  while  he  had  carriage  of  the 
proceedings  in  a  suit  to  administer  B.'s  es- 
tate, sold  in  the  I.  E.  Court.  On  settlement 
of  the  final  schedule— 27«/d;  that  A.  could  not 
stand  thereon  as  a  creditor  respecting  the 
judgments  for  more  than  he  paid,  with  in- 
terest, and  the  costs  of  the  assignments. — 
In  re  Johnstone's  Estate,  7  I.  Jur.  N.  S.  86. 
CL.E.C.) 

8.  Bight  of  executrix's  husband,  out  of 
the  jurisdiction,  to  execute  an  assignment, 
vested  in  another  person  under  the  Trustee 
Belief  Act,  1850,  s.  22.— In  re  Tt-usts  of  Tis- 
dalCs  WtU,  7  I.  Jur.  N.  S.  189.    (B.) 

4.  Costs  of  appearing  by  counsel  at  the 
argument  are  not  allowed  to  a  trustee  who 
has  brought  in  the  fund  under  the  Trustee 
Belief  Act,  when  all  the  beneficiaries  are 
free  from  disability,  and  the  case  has  been 
fully  argued  on  their  behalf,  although  the 
contrary  practice  prevails  in  England. 

The  costs  of  lodgment,  and  of  the  motion 
for  costs,  will  be  fiivtu,—Lockhart*8  Trusts; 
ex  narte  Ladtf  Lockharty  11  L  Jur.  N.  S.  245. 
(B.; 

5.  When,  in  the  inception  of  a  trust,  the 
funds  are  vested  in  two  trustees,  one  of  whom 
then  dies,  the  survivor  is  entitled  to  have  the 
advice  and  co-operation  of  a  new  trustee,  be- 
fore dealing  with  the  principal  of  the  trust 
funds  in  any  way  which  involves  a  question 
of  discretion.— ZiVewv  v.  O'Hara,  14  L  C.  B. 
12.    (C.) 

6.  A  tenant  applying  for  a  f.-f.  grant  or 
renewal  is  bound  to  pay  rent  and  fines  due 
before  his  landlord's  title  to  the  reversion 
accrued.  As  to  such  rent  and  fines,  the  land- 
lord is  a  trustee  for  those  entitled. — Courtenay 
V.  Parkery  16  I.  C.  B.  820.    (B.) 

7.  In  1818,  J.,  by  will,  reciting  that  he  was 
possessed  of  lands  held  under  an  agreement 
for  a  lease  for  999  years,  and  called  Waters's 
lot,  devised  them  in  trust  for  the  sole  use  of 


his  daughter  H.  (then  unmarried),  and  her 
assigns.  In  1822,  H.  married ;  but  Waters's 
lot  was  not  affected  by  the  settlement  then 
executed.  In  1823,  J.  died.  A  lease  was 
afterwards  made  to  H.'s  husband,  and  his 
executors,  &c.,  of  Waters's  lot,  for  the  residue 
of  the  999  years.  In  1864,  the  husband  died, 
having  devised  Waters's  lot  to  parties  other 
than  H.,  who  survived  him.  Held,  that  the 
interposition  by  J.,  of  trustees  in  the  devise 
for  H.'s  sole  benefit,  excluded  her  husband's 
marital  right,  and  that  he  was  a  trustee  of 
the  lease  for  H. — Massy  y.  Hayes,  11  I.  Jur. 
N.  S.  241.    (C.) 


I.  2  By  the  Court, 

[Power  of  the  Court  to  appoint  new  trustees ; 
13  &  14  Vic,  c.  60,  s.  82,  &c.;  15  &  16  Vic, 
c.  55,  ss.  8,  9,  10.] 

8.  A  trustee  of  chattels  real  and  of  stock, 
having  acted  in  the  trusts,  died,  and  ap- 
pointed executors  resident  within  the  juris- 
diction, who  proved  his  will,  but  never  acted, 
and  refused  to  act  in  the  trusts,  which  were 
still  continuing.  Held,  that  the  Court  had 
jurisdiction  to  appoint  oew  trustees  under 
the  1  W,  4,  c.  60,  s.  22.. 

The  original  trustee  having  committed  a 
breach  of  trust,  the  Court  appointed  new 
trustees;  the  executors  of  the  old  trustee 
undertaking  to  replace  the  trust  fund. — 
Muley  V.  Smithy  4  I.  E.  B.  497 ;  Long.  &  T. 
241.    CE.E.) 

9.  The  Court  never  appoints  a  new  trustee 
without  a  reference  to  the  Master. —  In  re 
Roche,  2  Dr.  &  War.  287 ;  1  Con.  &  L.  806.  (C.) 

10.  Form  of  order  for  the  appointment  of  a 
new  trustee  under  the.  1  W,  4,  c.  60,  in  the 
room  of  a  trustee  who  resided  out  of  the  ju- 
risdiction, and  the  trust  fund  consisting  merely 
of  government  stock  in  the  Bank  of  Ireland. — 
In  re  Chambers,  8  Dr.  &  War.  498.    (C.) 

11.  A  person  was  named  as  a  trustee  in  a 
marriage  settlement  of  1821,  but  did  not  exe- 
cute or  act  in  the  trusts  of  it.  After  the 
death  of  his  co- trustee,  he,  in  1844,  refused 
to  act  in  the  trusts.  The  Court,  upon  the 
petition  of  the  tenant  for  life,  under  toe  1  W, 
4,  c.  60. 8.  22,  refused  to  appoint  a  new  trustee 
in  his  place.  After  such  a  lapse  of  time,  it 
must,  in  a  petition  matter,  be  presumed  that 
the  trustee  accepted  the  trust. — In  re  Uniacksy 
1  Jon.  &  L.  1.    (C.) 

12.  The  petitioner's  marriage  settlement  au- 
thorised toe  appointment  of  new  trustees  in 
case  of  the  death  of  either  or  both  of  the  old 
ones.  One  trustee  died.  The  petition  prayed 
the  appointment  of  two  new  trustees.  This 
prayer  was  supported  by  a  medical  certificate 
that  the  surviving  trustee  was  not  capable  of 
managing  his  own  affairs ;  and  by  an  affidavit, 
that  he  could  not  act  in  executing  the  trusts, 
or  execute  a  deed  assigning  the  trust-property 
to  himself  and  a  new  trustee,  jointly.  It  did 
not  appear  that  his  illness  amounted  to  lu- 
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nacy.  Held,  that  the  Coart  had  not  jurisdic- 
tion to  do  so. — In  re  Wakeford,  1  Jon.  &  L.  2. 
(C.) 

1.  Stock  was  vested  in  the  names  of  three 
trustees  in  trust  for  the  benefit  of  a  lunatic 
for  life ;  after  her  death,  for  her  children. 
The  last  surviving  trustee  having  died,  his 
widow  and  executrix  refused  to  prove  the  will. 
On  petition,  the  Court  appointed  new  trus- 
tees, and  directed  that  they  should  obtain  a 
limited  administration  to  him  in  order  to  pro- 
cure a  transfer  of  the  stock  to  themselves. — 
In  re  Needham  a  hnatic,  6  I.  E.  R.  557 ;  1  Jon. 
&L.34.    (C.) 

2.  When  a  deed  declaring  trusts  contained 
a  power  to  appoint  new  trustees  in  case  of 
death,  desire  to  be  discharged,  or  refusal  to 
act  of  the  trustees,  and  one  trustee  went  to 
America,  and  his  residence  could  not  be  dis- 
covered— Held,  that  a  new  trustee  might  be 
appointed  under  the  11  G.  4  &  ff.  4,  c.  60,  s. 
22,  on  petition,—//!  re  Ledwich,  6  I.  E.  B.  561. 
(C.) 

8.  Stock  was  vested  in  trust  to  pay  the  divi- 
dends to  persons  successively  entitled  for  life. 
One  of  the  trustees  had  acted  by  joining  in 
a  power  of  attorney  to  receive  the  dividends, 
but  a  new  power  oi  attorney  being  necessary, 
he  refused  to  join  in  giving  it,  or  in  receiving 
the  dividends.  There  was  a  power  to  appoint 
new  trustees  vested  in  the  acting  trustee  of 
the  deed.    A  petition  was  presented  by  the 

Eerson  entitled  to  the  first  life  interest,  to 
ave  a  trustee  appointed  to  receive  and  pay 
over  the  dividends.  Held,  not  a  case  within 
the  n  G.AklW.  4,  c,  60,  s.  10.— /nre  Byme^ 
6  I.  E.  R.  563 ;  1  Jon.  &  L.  535.    (C.) 

4.  When  •  bill  is  filed  to  appoint  new  trus- 
tees, the  amount  of  the  property  being  small, 
the  Court  will  order  the  Master  to  appoint 
the  trustees  at  once  under  the  reference,  with- 
out the  necessity  of  coming  back  to  the  Court. 
^Clinton  v.  WatkinSy  7  I.  E.  R.  489.    (R.) 

6.  A  marriage  settlement  vested  a  judg- 
ment in  trustees,,  and  declared  that  if  the 
wife  should,  with  her  husband's  consent, 
think  it  advisable  to  call  in  the  sum  thereby 
secured,  the  trustees  should  permit  her  to 
use  her  discretion  respecting  its  re-investment. 

One  trustee  having  died,  and  the  other 
being  out  of  the  jurisdiction,  the  wife,  with 
her  husband's  consent,  called  in  the  money. 
They  assigned  the  judgment  to  the  lender. 
The  survivlog  trustee  refused  to  execute  the 
assignment,  and  desired  to  be  discharged  from 
the  trusts. 

The  Court,  thinking  that  the  parties'  real 
object  was,  not  to  continue  the  money  in  set- 
tlement ;  but,  under  colour  of  the  power,  to 
get  it  out  of  settlement,  refused  to  appoint 
new  trustees. — In  re  Molony,  2  Jon.  &  L«.  391. 
CC.) 

6.  When  a  trustee,  who  did  not  labour  under 
any  disability,  declined  to  act,  an  application 


by  petition  for  a  new  trustee  was  granted,  al- 
though some  of  the  c.  q,  L  were  minors,  the 
funds  being  small.— P&uiJke^  v.  Samth,  8  L  £.  B. 
523.    (E.E) 

7.  The  Court  refused  to  appoint  a  new  trus- 
tee on  petiti<fn,  when  the  parties*  object  wis 
to  convey  an  estate  to  a  purchaser  pursuant 
to  a  contract  for  sale  to  wnich  the  old  trustee 
ought  to  have  been,  but  was  not  a  party.— /a 
re  Lloyd  and  Wi/e,S  Jon.  &  L.  255.    (C.) 

8.  In  considering  whether  mixed  trustees, 
or  trustees  of  a  particular  religious  denomi- 
nation or  class,  of  charity  estates  vented  in  a 
Municipal  Corporation,  should  be  appointed 
under  the  3  &  4  Fic,  c.  108,  s.  11,  the  Court 
will  regard  the  constitution  of  the  trust,  and 
how  it  has  been  exercised,  and  how  matters 
stood  when  the  Act  came  into  operation  in 
the  borough.  When  the  usage  has  been  to 
apply  the  charity  estate  exclusively  for  the 
benefit  of  persons  of  a  particular  religious  de- 
nomination, and  such  application  is  not  clearly 
inconsistent  with  the  constitution  of  the  trust, 
the  Court  will  appoint  trustees  of  that  reli- 
gious denomination  only. 

Upon  a  petition  to  appoint  tmstees  under 
the  3  &  4  Kic,  c.  108,  s.  112,  the  Court  has 
jurisdiction  to  determine  the  charity's  cha- 
racter onlv  so  far  as  is  necessary  for  the 
purpose  01  appointing  the  tmstees ;  but  not 
conclusively.  —  In  re  The  Charity  Estaiet  of 
Drogheda,  3  Jon.  &  L.  422.    (C.) 

9.  v.,  a  member  of  the  Church  of  England, 
bequeathed  money  to  educate  the  poor ;  and 
appointed  two  executors,  members  of  his 
own  church,  to  carry  the  trusts  of  the  will  into 
execution.  Held  (per  Brooke,  Master  in  Chan- 
cery), that  under  an  order  of  reference  to  him 
to  appoint  new  trustees,  he  was  bound,  acting 
for  V.^o  appoint  trustees  of  the  church  to 
which  V.  belonged. 

The  other  four  Masters  in  Ch.  concur  in 
the  abstract  point,  that  the  Masters  in  Cb., 
under  an  order  of  reference  to  appoint  new 
trustees  to  execute  a  trust  in  favour  of  a  cha- 
ritable object,  under  the  will  of  a  Christian 
testator,;  should,  if  possible,  appoint  those 
who  are  of  the  same  church  as  that  to  which 
the  testator  belonged. — TTie  Attorn^- General 
V.  Fitzgerald,  3  I.  Jur.  37.    (C.) 

10.  Under  the  Ch.  Reg.  Act,  the  Court  will 
not  entertain  a  petition  solely  to  appoint 
trustees.— Ga66<«  v.  Lloyd,  3  I.  Jur.  286.  (C.) 

11.  A.,  the  personal  representative  of  the 
surviving  trustee  of  a  judgment,  permitted 
proceedings  to  revive  the  judgment  to  be  t^en 
in  his  name ;  but  afterwards  refused  to  join  in 
any  receipt  for  the  money  due  on  foot  of  the 
judgment.  The  c.  q.  t,  of  the  judgment  served 
on  A.  a  notice,  calling  on  him  either  to  act  in 
the  trust,  or  to  resign  the  trusteeship.  A. 
gave  no  answer  to  this  notice.  On  petition 
filed  to  remove  A.  and  appoint  a  new  trustee. 
Heldj  that  A.  must  pay  the  costs  of  the  suit.— 
Wren  v.  Swantan,  6  I.  C.  R.  233.    (C.) 
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1.  The  Coartwill  not  sanction  the  appoint- 
ment of  a  person  as  trustee  of  a  settlement, 
when  that  person  takes  an  interest  as  c.  q.  t. 
nnder  the  settlement. — In  re  M^  Cook's  Trusts, 
2  I.  Jur.  N.  S.  74.    (R.) 

2.  In  a  partition  snit,  the  parties*  shares 
being  very  minute  and  complicated,  the  Court, 
to  save  expense,  instead  of  directing  mutual 
conveyances,  declared  each  party  trustee  as  to 
the  shares  allotted  to  the  others ;  and  then 
Tested  the  entire  trust  estate  in  one  new  trus- 
tee nnder  the  Trustee  Act,  with  directions  to 
pay  each  party  his  allotted  share. — Botfce  ▼. 
iFootAw^e,  6  I.  Jur.  N.  8.  57.    (C.) 

3.  The  Court  of  Ch.  has  not  jurisdiction  to 
relieve  the  Commissioners  of  Charitable  Do- 
nations and  Bequests  from  the  trusts  imposed 
npon  them  by  Act  of  Parliament,  and  to  ap- 
point new  trustees  in  their  stead. 

QiuBre — Has  the  Court  power  to  frame  rules 
for  the  management  of  a  charitable  institu- 
tion under  the  control  of  the  Commissioners 
of  Charitable  Donations  and  Bequests,  when 
a  scheme  framed  by  the  Commissioners  for 
the  administration  of  the  charity  is  already 
in  operation? — In  re  Fanning' s  Charity,  16  I. 
C.  B.884.    (C.) 

4.  Two  trustees  of  real  estate  appointed 
nnder  the  Trustee  Acts,  instead  of  three 
named  in  the  will  creating  the  trust,  under 
special  circumstances,  the  will  not  containing 
apower  to  appoint  new  trustees. — In  re  Boyle's 
Trusts,  17  I.  C.  R.  247.    (R.) 


II.  Acceptance   or   Disclaimer   of 
Trust  bt. 

5.  A  person,  to  whom,  with  others,  a  term 
of  years  had,  in  1810,  been  bequeathed  in 
trust,  and  who  was  appointed,  with  the  other 
trustee,  an  executor  of  the  will,  was,  in  1844, 
presumed  to  have  accepted  the  trust,  though 
he  had  never  acted  in  it,  the  will  having  been 
proved  by  the  other  trustees,  saving  his  right, 
and  he  never  having  disclaimed. — In  re  Need- 
ham,  1  Jon.  &  L.  84 ;  6  I.  E.  R.  657.    {C.) 

6.  When,  stock  being  invested  in  the  Bank 
of  Ireland  in  the  name  of  a  trustee  who  de- 
clines to  act,  new  trustees  are  appointed 
whom  the  order  of  appointment  declares  en- 
titled to  a  transfer;  Sembie — The  former 
trustee  must,  without  further  order,  make  the 
transfer. — Burgh  v.  Hickman,  3 1.  Jur.  198.  (C.) 


III.  Rblbabb,  Removal,  and  Discharge  of. 

ISee  11  &  12  Fic.,  c.  68;  enabling  trustees 
to  get  rid  of  a  trust  by  lodging  trust  funds  in 
Court ;  also  16  &  16  Vic,  c.  60;  16  &  16  Vic, 
c.  56.  Gen.  Orders,  Oct.  8,  1848 ;  Feb.  24, 
1863,  and  May  2,  1853.  Reilly  on  Summary 
Petitions,  417,  421,  and  424.] 

7.  Qttcere — Can  a  trustee,  who  has  accepted 
the  trust,  and  has  not  committed  any  breach 


of  trust,  get  discharged  by  filing  a  bill,  if  no 
other  fit  person  can  be  found  to  act,  and  the 
c.  q.  t,  will  not  consent  to  his  discharge? — 
ArdiU  V.  Savage,  II.  E.  R  79.    (C.) 

8.  A.  was  nominated  trustee  and  executor 
of  a  will.  Upon  a  petition  presented  for  his 
removal,  under  1  Ir .  4,  c.  60,  s.  22,  stating 
that  the  will  had  been  produced  and  shown 
to  A.,  and  read  by  him  previously  to  its  having 
been  executed  by  the  testator  in  his  lifetime  ; 
and  that  A.  had  thereupon  approved  thereof 
and  consented  to  act  as  such  trustee,  but  that, 
subsequently,  to  the  testator's  death,  he  had 
declined  to  interfere  in  the  trusts  of  the  wilL 
the  Court  made  an  order  for  his  removal,  and 
referred  it  to  the  Remembrancer  to  approve 
of  a  proper  person  to  be  appointed  trustee  in 
his  place.— Crooifc  v.  IngoUbby,  2  I.  E.  R.  876. 
(E.E.) 

9.  In  a  suit  concerning  trust  property,  no 
prayer  for  the  removal  of  trustees  is  neces- 
sary to  give  the  Court  jurisdiction  to  remove 
them. — Att.-Gen,  v.  Drummond,  2  Con.  &  L. 
98  ;  3  Dr.  &  War.  162.    (C.) 

10.  A  release  to  one  trustee  in  respect  of  a 
breach  of  trust  committed  in  the  investment 
of  part  of  the  trust  funds — Held,  to  be  a  re- 
lease to  the  other  trustee,  the  release  operat- 
ing as  an  acceptance  of  the  securities  upon 
which  the  innda  had  been  invested. — Black- 
wood V.  BuiTowes,  2  Con.  &  L.  469 ;  4  I.  E.  R. 
609 ;  4  Dr.  &  War.  441.    (C.) 

11.  The  Court  will  not,  npon  petition,  re- 
move a  trustee  who  has  accepted  the  trust, 
but  refuses  to  continue  to  act.  A  bill  must 
be  filed  for  the  purpose,  the  costs  of  which 
will  be  cast  on  the  trustee,  if  it  appears  that 
he  has  improperly  refused  to  act* — ATum,,  4  I. 
KR700.    (E.E.). 

12.  Stock  was  vested  in  two  trustees  for  the 
benefit  of  a  married  woman,  with  power  to 
lend  it  on  private  securitv  at  the  request  of 
the  husband  and  wife.  The  wife  had  a  power 
to  appoint  new  trustees  in  case  of  refusal,  &c^ 
or  whenever  she  should  think  it  expedient. 
The  husband  and  wife  applied  to  the  trustees 
to  lend  the  money  on  a  security  which  one  of 
them  disapproved  of.  The  wife  appointed 
another  trustee,  but  the  former  trustee  refused 
to  transfer  the  fund  ,until  satisfied  of  his 
safety.  On  a  petition  presented  under  the 
1  TT.  4,  c.  60,  s.  10— Held,  that  the  case  was 
not  within  that  Act. — Pepper  v.  Tuckey,  7  I. 
E.  R  672  ;  2  Jon.  &  L.  96.    (C.) 

13.  When  a  trustee,  who  did  not  labour  nnder 
any  disability,  declined  to  act,  an  application 
bv  petition  for  a  new  trustee  was  granted, 
although  some  of  the  c.  g.  t,  were  minors,  the 
funds  being  small. — Plunket  v.  Smith,  8  I.  E.  R 
623.    (E.E.) 

14.  A  trustee,  entitled  to  be  discharged  from 
his  trust,  must  show  that  some  other  person 
is  ready  to  accept  the  trust.  If  no  person  is 
ready  to  accept  it,  the  Court  may  be  obliged 
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to  keep  the  tnutee  before  it,  and  not  disduuve 
him.  It  will,  however,  take  care  that  the 
trustee  shall  not  suffer  thereby. — Ccurtemxy  y. 
C,  9  I.  B.  B.  829 ;  8  Jon.  &  L.  619.    (C.) 

1.  TheChariUble  Beqaesto  Act,  7&  8  Ftc., 
c.  97,  authorising  the  Commissioners  of  Ch. 
Don.  to  sue  for  deyises  or  bequests  withheld, 
concealed,  or  misapplied,  and  to  applj  them 
according  to  the  dcTlsor's  intention,  gives  the 
Commissioners  such  an  interest  as  entitles 
them  to  file  a  bill  to  remove  a  testamentary 
trustee  for  a  charity,  and  to  appoint  new  trus- 
tees. The  proceeding  need  not  be  bj  infor- 
mation, and  such  relief  will  be  granted  on 
account  of  the  mere  personal  unfitness  of  the 
trustee. 

Form  of  decree  to  remove  a  trustee  who 
maj  still  be  entitled  to  a  control  as  to  the 
objects  of  the  charity. — Commrs,  o/Ck.  Don.  v. 
Archbold,  11  L  E.  B.  187.  (C.)— [Bevd.:  2  H. 
L.  Cas.  440.] 

2.  A.,  the  )>er8onal  representatfve  of  the 
surviving  trustee  of  a  judgment  permitted 
proceedings  to  revive  the  judgment  to  be 
taken  in  his  name,  but  afterwards  refused  to 
join  in  any  receipt  for  the  money  due  on  foot 
of  the  judgment.  The  c.  q,  t  of  the  judgment 
served  on  A.  a  notice,  calling  on  him  either 
to  act  in  the  trust,  or  to  resign  the  trusteeship. 
A.  gave  no  answer  to  this  notice.  On  petition 
filed  to  remove  A.,  and  appoint  a  new  trus- 
tee— Heldy  that  A.  must  pay  the  costs  of  the 
•uit— TFrcn  v.  Swanton,  6  I.  C.  B.  283.    (C.) 


interest  in  the  £5000  to  A.  upon  trusts,  and 
appointed  him  his  executor.     The  wife  mar- 
ried B. ;  and  upon  her  marriase  the  interest 
on  the  X6000  was  assigned  to  A.,  upon  trust, 
to  pay  the  yearly  interest  on  the  X5000  to  the 
wife  for  life.    A.  covenanted  with  the  wife 
that  he,  his  executors,  Ac,  would  stand  pos- 
sessed of  the  premises  assigned  to  him  upon 
the  trusts.    The  X6000  were  paid  to  A.  out  of 
the  produce  of  a  sale  had  in  a  suit  in  which 
he  was  a  deft ;  and  A.  represented  to  B.'s 
wife  that  he  had  invested  the  money  upon 
government  security.    He  paid  her  interest 
according  to  the  rate  it  would  have  borne  if 
it  had  been  so  invested.    The  money  was  not 
in  fact  so  invested,  but  was  applied  by  A.  to 
his  own  use.    Hdd,  in  a  suit  to  administer 
A.  s  assets,  that  the  new  trustee  of  B.'s  last 
marriage  settlement  was  entitled  to  rank  as  a 
specialty  creditor  for  the  difference  between 
the  amount  of  the  interest  actually  paid  by 
A.,  and  interest  upon  the  X5000,  cafcnUted 
at  £6  per  cent, ;  and  abo  (there  being  a  defi- 
ciency of  the  assets  to  pay  the  je5000,  which 
was  a  debt  by  simple  contract)  as  a  specialty 
creditor  for  any  future  deficiency  in  the  in- 
terest, calculated  at  £6  per  cent. — Jamesom  t 
Forrer,  8  L  E.  B.  346.    (E.E.) 


rv.  Bights,  Powbks,  Duties,  awd  Pbivi- 
LBOE8  OF  Trustees. 

1.  Qt^eraUy. 

2.  iKomiment  of  Trust  Fund — Manctge- 

ment  of  Trust  Property. 
8.  Discretionary  Powers  of  Trustees ;  how 
Controlled, 

a.  In  general;  when  Controlled  by 

the  Court, 

b.  WTien  not. 


rv.  1.  Rights,  Powers,  ^.,  generally,  of 
Trustees, 

8.  Qfuere — ^Is  a  trustee  of  leaseholds,  settled 
to  a  married  woman's  separate  use,  bound  to 
see  that  the  head  rents  are  paid,  or,  otherwise, 
does  he  become  liable  as  for  wilful  default,  if 
the  premises  are  evicted  for  non-payment  of 
rent  ?—Booth  v.  Purser,  1  I.  E.  B.  40.    (C.) 

4.  By  marriage  settlement  £5000  were  vested, 
upon  trust,  to  permit  the  wife,  if  she  survived 
her  husband,  to  receive  the  interest  thereof 
during  her  life ;  and  if  no  issue  of  the  mar- 
riage, in  trust  for  the  husband  absolutely, 
with  power  to  the  trustees,  with  the  consent 
of  husband  and  wife,  to  invest  the  money  in 
government,  or  on  real  security.    The  money 
was  afterwards,  with  consent  of  husband  and 
wife,  lent  upon  mortgage.    The  husband  died 
without  issue,  and  by    will  bequeathed  his 


5.  Two  persons,  in  whom  were  vested,  under 
an  Act  of  Parliament,  the  right  to  the  tolls 
and  profits  arising  from  a  road  for  fifty  years, 
conveyed,  by  deed,  the  same,  and  all  their 
estate  and  interest  therein,  to  A.,  B.,  and  C. 
(the  deft.),  upon  trusts  therein  mentioned; 
and  subject  thereto,  in  trust,  for  A.,  B.,  and 
C.,  their  executors,  &c.,  as  tenants  in  common, 
for  their  own  use,  for  the  residue  of  the  fifty 
years.     The  deed  contained  a  provision,  that 
if  any  of  the  trustees  should  be  unable  to 
join  in  the  direction  and  superintendence  of 
the  road,  it  should  be  lawful  for  any  two  of 
the  trustees  to  act  of  themselves  in  the  manage- 
ment of    the  road,  and  in  all  other  things 
relating  to  the  execution  of  the  trusts.    The 
interests  to  which  A.  and  B.  were  entitled 
under  the  deed  having  become  vested  in  the 
ptf.,   and  C.  (the  deft.)  having  taken  upon 
himself  the  exclusive  control  and  manage- 
ment of  the  road,  and  insisted  upon  his  right 
thereto,  and  also  upon  being  paid  a  salary  for 
his  trouble  and  supervision.     Held,  upon  m 
bill  filed  by  the  ptf.  disputing  such  right,  that 
the  deft.  C.  was  entitled  to  have  the  sole 
management  of  the  road,  but  that  his  claim 
for  salary  could  not  be  maintained.— rov/cr 
V.  T,,  4  Dr.  &  War.  124.    (C.) 

6.  If  the  infant  refuses  to  execute  the  con- 
veyance, the  Master  will  be  directed  to  do  so 
in  his  name,  under  the  1  IF.  4,  c.  60,  s.  8. 

SenAU— The  4  &  6  PP.  4,  c.  78,  s.  8,  does  not 
ap^y  to  iufsinU,— Peyton  v.  M'Dermott,  6  L 
£.  B.  220.  (B.) 


7.  An  elegit  on  foot  of  a  judgment  will  not 
be  issued  in  the  names  of  new  trustees  ap- 
pointed under  the  Trustee  Act,  I860,  unless 
*Jey  become  parties  to  the  record.  They 
should  make  themselves  parties  thereto  by 


Investment  of 
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suggestion,  or  bj  reriving  the  judgment  in 
their  own  names,  before  seeking  to  issue  the 
dtgiU'-M'Cullagh  v.  Bogers^  4  I.  Jur.  76.  (R.) 

1.  When,  in  the  inception  of  a  trust,  the 
funds  are  rested  in  two  trustees,  and  one  of 
them  dies,  the  surriTor  is  entitled  to  have  the 
advice  and  co-operation  of  a  new  trustee 
before  dealing  with  the  principal  of  the  trust 
funds  in  anj  way  which  may  involve  a  ques- 
tion of  discretion. — Liveaay  v.  O'Hara,  14  I. 
C.  R.  12.  (C.) 


IV.  2.  Investment  of  Trust  Fund:  Management 

of  Trust  Property, 

2.  A.,  upon  his  daughter's  marriage,  execu- 
ted his  bond  and  warrant  to  the  trustees  of 
the  settlement,  habendum,  upon  trust,  inter  alia, 
if  the  wife  died  during  her  husband's  life, 
leaving  no  issue  of  the  marriase  her  survi- 
ving, or  if  the  surviving  issue  should  all  die 
under  age,  then  the  money  secured  by  the 
bond  should  not  be  called  in ;  but  the  bond 
and  warrant  should,  after  the  wife's  decease 
without  issue,  and  whether  the  husband  was 
then  dead  or  not,  be  given  up  to  A.,  his  heirs, 
executors,  &c.,  to  be  cancelled.  It  was  pro- 
vided that  the  money  so  secured  should  not  be 
called  in  during  A.'s  life ;  but  that,  on  his 
death,  the  trustees  might,  with  the  husband's 
approbation,  and,  after  the  husband's  death, 
with  the  wife's  approbation,  call  in  the  mo- 
ney. Held,  that  the  trustees  were  bound 
to  accept  payment  of  the  money  secured  by 
the  bond  from  A.'s  executor,  although  the 
husband  and  wife  objected  to  its  being  paid 
in. — Kempkmd  v.  Humphries,  2  Jones,  726. 
(E.E.) 

8.  A  trustee  appointed  by  will  to  manage 
estates  (with  a  salary)  during  the  continuance 
of  a  tenancy  for  life,  took  a  lease  at  a  very 
low  rent,  and  in  consideration  of  faithful  ser- 
vices, from  the  tenant  for  life.  It  exceeded 
the  power  of  leasing  given  to  the  tenant  for 
life.  Hekl,  that  this  lease  was  fraudulent  and 
voidable  in  the  hands  of  a  purchaser  for 
value,  who  had  constructive  notice  of  the 
nature  of  the  lease,  in  favour  of  those  claim- 
ing the  estates  after  the  tenant  for  life. — Ker 

V.  Lord  Dungannon,  1  Dr.  &  War.  541 ;  1  Con. 
&  L.  860 ;  4 1.  E.  B.  848.  (C.) 

4.  Two  persons  in  whom  were  vested,  under 
an  Act,  the  right  to  the  tolls  and  profits  arising 
from  a  particular  road,  for  fifty  vears,  by  deed 
of  1827,  conveyed  them,  and  all  their  estate  and 
interest  therein  to  A.,  B.,  and  C.  (the  deft.), 
on  specified  trusts ;  subject  thereto,  in  trust 
for  A.,  B.,  and  C,  and  their  executors,  &c.,  as 
tenants  in  common,  for  their  own  use,  for  the 
residue  of  the  fifty  years.  The  deed  provided 
that  if  any  of  the  trustees  should  be  unable  to 
join  in  directing  and  superintending  the  road, 
any  two  trustees  might  act  for  themselves  in 
managing  it,  and  in  all  other  matters  relating 
to  the  execution  of  those  trusts.  The  interests 
of  A.  and  B.  under  the  deed  became  vested  in 
the  ptf .  C.  took  on  himself  the  exclusive  con- 
trol and  management  of  the  road,  and  insisted 


on  his  right  to  do  so,  and  to  be  paid  a  salary 
for  his  trouble,  &c.  Ptf.  filed  a  bill  disputing 
that  right.  Held,  that  C.  was  entitled  to  the 
sole  management  of  the  road,  but  that  his 
claim  for  salary  was  unsustainable. — Taylor  r. 
T,  4  Dr.  &  War.  124.  (C.) 

5.  Stock  was  vested  in  the  names  of  three 
trustees,  in  trust  for  the  benefit  of  a  lunatic 
for  life,  and,  after  her  decease,  for  her  child- 
ren; the  last  surviving  trustee  having  died, 
his  widow  and  executrix  refused  to  prove  his 
will.  The  Court,  upon  petition,  appointed 
new  trustees,  and  directed  that  they  should 
obtain  a  limited  administriation  to  the  last 
surviving  trustee,  for  the  purpose  of  procuring 
a  transfer  of  the  stock  to  themselves. — In  re 
Needham  a  hmatic,  1  Jon.  &  L.  84 ;  6  I.  £.  B. 
657.  (C.) 

6.  A  power  to  trustees  to  lay  out  money 
*'  in  the  public  stocks  or  funds  in  Great  Britain, 
or  on  any  mortgage  of  freehold  or  leasehold 
estates,  or  any  other  real  securities  in  Eng- 
land, Wales,  or  Ireland,"  does  not  authorise 
them  to  lend  it  on  the  security  of  a  judgment, 
even  since  the  8  &  4  Vic,  c.  106,  s.  22.-— JbAn- 
ston  V.  Lloyd,  7 1.  E.  R.  262  (C.) 

7.  An  executor  who  invested  part  of  his 
testator's  assets  in  bank  stock  instead  of 
government  stock — Held^  not  accountable  for 
the  entire  loss  thereby  occasioned ;  but  only 
for  the  difference  between  the  actual  loss  and 
the  loss  which  would  have  been  sustained 
had  the  money  been  invested  in  government 
stock. — Hynes  v.  Bedington,  7  I.  E.  R.  405  ;  1 
Jon.  &L.  689.    (C.) 

8.  By  deed  reciting  that  a  sum  was  due  on 
simple  contract  by  the  firm  of  A.,  B.,  C,  and 
D.,  X.  assigned  it  to  A.  and  B.  It  was  de- 
clared that  they  should  stand  possessed  of  it 
upon  trusts.  The'  monev  was  misapplied. 
Held,  a  specialty  debt  of  A.  and  B.  not  bind- 
ing heirs. 

Specialty  debts  in  which  heirs  are  not  bound 
have  no  priority  over  simple  contract  debts  in 
the  administration  of  real  estate  under  the  8 
&  4  WA,  c.  104. 

Probate  to  one  of  several  executors  vests 
the  property  in  all ;  so  that  on  the  death  of 
him  who  proves,  the  survivor  represents  the 
deceased  for  all  purposes  without  further  pro- 
bate, ai^d  without  any  further  acceptance  of 
the  office. 

When  a  co-executor,  who  had  not  proved, 
after  the  death  of  him  who  proved,  gave  a 
power  of  attorney  to  sell  a  small  part  of  the 
testator's  assets,  which  was  not  acted  on,  and 
had  not  further  intermeddled — Hdd,  a  suffi- 
cient election  to  accept  the  office  of  executor, 
so  that  he  could  not  afterwards  renounce. 

One  of  a  firm,  of  which  all  the  members 
owed  a  sum  vested  in  two  of  the  partners 
on  trusts,  and  who  had  notice  of  the  trusts, 
retired  from  the  firm  leaving  ample  assets  to 
pay  that  sum,  which  continued  lent  to  the 
new  firm,  and  was  applied  in  breach  of  the 
trusts,  with  knowledge  of  A.  Held,  that  he 
was  responsible  to  the  cestui  q,  t, ;  for  that  the 
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mere  retiring  and  leaving  sufficient  assets  did 
not  discharge  his  liabllitT,  unless  they  dis- 
tinctly adopted  the  new  nrm  as  a  substituted 
security  for  the  old  one. 

A  sum  being  lent  on  simple  contract  to  a 
firm,  who  promised  to  give  a  bond  for  it,  was 
vested  in  trustees,  with  power  to  vary  the 
securities.  The  fund  continued  to  be  lent  to 
the  same  firm.   Heid,  a  breach  of  trust. — Cum- 


mtiu  V. 
(C.) 


C  8  I.  £.  B.  723 :  8  Jon.  &  L.  64. 


1.  An  action  of  covenant  was  brought 
against  a  trustee,  who  lodged  the  amount 
claimed  in  Court,  and  filed  an  interpleader 
bill,  which,  on  demurrer,  was  dismissed  with 
costs.  HM,  that  he  was  entitled  to  have  the 
money  returned,  without  deducting  the  costs. 
^Dojfh  V.  Dumoncel,  11  I.  £.  R.  517.    (B.) 

2.  To  indemnify  a  trustee  or  executor,  who 
lodges  funds  in  Court  under  the  Trustee  In- 
demnity Act  ril  &  12  Fic,  c.  68),  they  must 
be  lodged  to  tne  credit  of  a  particular  trust. 
The  Court  will  not  make  an  order  when  they 
have  been  improperly  lodged. 

Practice  under  this  and  the  corresponding 
English  Act.— /a  re  Godfrafs  Trust,  2  L  C. 
B.  106.    (R.) 

8.  A  marriage  settlement  vested  money  in 
two  trustees,  A.  and  B.,  upon  trust.  By  A.'8 
representation  B.  was  induced  to  join  in  plac- 
ing the  trust  fund  difiFerentlv  from  the  terms 
of  the  trust.  On  a  bill  filea  by  B.  against  A. 
praying  a  restoration  of  the  fund  for  the  pur- 
poses of  the  trust — Heldy  that  it  was  enough 
that  danger  might  arise  to  the  trust  fund  to 
entitle  B.  to  maintain  the  suit.  The  Court 
will  presume  danger  when  the  trust  fund  is 
not  in  its  proper  place. — Atkinson  v.  lAjptkll,  2 
I.Jur.  89«    CC.) 

4.  A  person  indebted  to  the  estate  of  an 
intestate,  paid  his  debt  to  a  person  authorised 
by  a  deed  executed  by  the  administratrix  to 
hold  the  property  of  the  intestate.  Her  hus- 
band, as  trustee  for  her  children,  was  aware 
of  such  deed  being  executed,  although  no 
party  to  it.  On  a  bill  filed,  charging  that  the 
money  was  paid  by  the  debtor  to  his  son-in- 
law,  who  was  in  embarrassed  circumstances, 
and  prajring  that  an  account  might  be  taken 
of  the  personal  estate  of  the  intestate,  and  the 
debtor  decreed  to  pay  the  amount  he  owed, 
notwithstanding  any  pa3rment  to  the  trustee ; 
Heldy  that  in  the  absence  of  any  fraud,  and  the 
trust  deed  having  been  executed  bona  fide, 
the  debtor  was  justified  in  paying  the  person 
therein  named  to  receive  the  amount,  and 
was  not  bound  to  see  to  the  application  of 
such  money;  and  that  payment  to  the  ap- 
pointee of  the  personal  representative  was 
payment  to  such  representative.  —  Kane  v. 
i/ussin,  2  I.  Jur.  201.    (C.) 


a  transfer ;  iSemfr^le— The  former  trustee  mait 
make  the  transfer  withoat  farther  order.— 
Burgh  V.  Hickman,  8  L  Jur.  198.     (C.) 

6.  When  a  trustee  has  in  his  hands  foads 
to  administer,  his  right  is  to  lodge  them  is 
Court  under  the  Trustee  Belief  Acts,  withovt 
regard  to  the  effect  which  the  lodgment  maj 
have  on  the  liability  of  other  partis  as  to 
the  payment  of  costs.-/a  re  Mussemdrn's  TnuU, 
4  I.  Jur.  889.    (C.) 

7.  A  trustee  seeking  to  lodge  money  in 
Court  under  the  Trustee  Belief  Act,  must  la 
all  cases  set  forth  in  his  affidavit  a  succient 
account  of  his  reasons  for  so  doing,  at  tks 
peril  of  costs.  —  Hillis,  ex  parU,  6  L  Jur.  26. 
(B.) 

8.  Under  the  18  &  14  Vic^  c.  60,  s.  31,  the 
Court  of  Ch.  will  order  that  stock  standing  in 
the  Bank  to  the  credit  of  A.  and  B.,  trustees 
of  a  marriage  settlement,  be  transferred  to 
the  credit  of  A.  and  of  C.  (appointed  a  trustee 
in  the  room  of  B.,  gone  abroad  to  evade  his 
creditors);  and  that  a  person  be  named  in 
the  place  of  B.  to  execute  the  deeds  assigning 
the  trust  funds  to  A.  and  C. 

Sembk — The  application  is  properly  made 
to  the  Lord  Chancellor  and  {not  to  the  M.  R. 
—Bead  v.  M'Neale,  6  I.  Jur.  273.     (0.) 

9.  New  trustees  of  stock,  appointed  under 
the  85th  sec.  of  the  Trustee  Act  1850,  called 
on  the  person  entitled  to  it  to  transfer  it. 
He  declined  doing  so—Hdd,  that  the  28rd 
sec.  entitles  them  on  the  expiration  of  28  dajs 
after  such  application  to  apply  for  an  order 
on  the  proper  officer  of  the  Bank  to  transfer. 

The  new  trustees  are  the  parties  to  apply, 
and  the  Court  has  jurisdiction  to  entertain 
the  application  on  motion. — Ex  parte  Hcpkha, 
5  L  Jur.  869.    (C.) 


5.  When,  stock  being  invested  in  the  Bank 
of  Ireland  In  the  name  of  a  trustee  who  de- 
clines to  act,  new  trustees  are  appointed,  whom 
the  order  of  appointment  declares  entitled  to 


10.  y.  bequeathed  stocks,  shares  and  fundi 
to  trustees  for  E.  for  life,  and  then  for  her 
children.    A  suit  was  instituted  to  administer 
the  will,  and  the  assets  were  lodged  in  Coort 
E.  had  three  children,  A.,  B.,  and  C.    In  1837 
B.,  by  marriage  settlement,  conveyed  £3000  »a 
her  one- third  share  of  the  trust  funds  to 
trustees  for  her  children.    The  funds  in  Conrt 
were  apportioned  in  1848,  and  £1955. 10s.  lid 
were  transferred  to  B.  as  her  share,  and  the 
respective  portions  of  the  different  stock  and 
shares  were  set  out  in  the  order.    The  tmstees 
of  the  settlement  of   1887  declined  to  act 
The  Master's  certificate  found  the  foregoing 
facts;  that  it  was  advisable  to  appoint new^ 
trustees,  and  to  vest  in  them  the  portions  of 
stocks  and  shares  so  apportioned,  amounting 
to  £1955.  10s.  lid.,  and  the  right  to  sue  for 
same ;  that  these  stocks  and  shares  were  sub- 
ject to  the  settlement  of  1887 ;  and  annexed 
to  his  certificate  the  form  of  an  order  which 
he  approved  of  for  that  purpose.    Bdd,  that 
the  Court  could  not  vest  in  the  new  trustees 
the  specific  portions  of  stocks  and  shares  bo 
apportioned,  amounting  to  £1955. 10s.  lid.,  or 
the  right  to  sue  therefor.    An  order  was  mtde 
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appointing  new  trustees  under  the  Act,  and 
vesting  in  them  the  right  to  sue  for  the  X3000, 
or  Uie  one-third  share  of  the  securities  men- 
tioned in  the  settlement  of  1837.-/n  re  GranVs 
TrusiSy  6  I.  Jur.  197.    (R.) 

1.  The  legal  estate  of  a  mortgage  was 
rested  in  two  trustees,  one  of  whom  was 
out  of  the  jurisdiction.  The  Court,  in  order 
that  the  mortgage  might  be  re-conveyed  to 
the .  mortgagor,  pursuant  to  a  decree  in  a 
foreclosure  suit,  made  an  order  under  the 
Trustee  Relief  Act,  that  the  mortgage  should 
vest  in  the  other  trustee  solely,  and  directed 
the  costs  of  the  petition  to  be  costs  in  the 
Buit,— Corker  v.  Ryan,  8  I.  C.  R.  662 ;  6  I.  Jur. 
288.    (R.) 

'  2.  A.,  executrix  and  trustee  of  £400,  lent 
them  on  unauthorised  security.  D.,  a  solicitor, 
acted  for  A.  in  negotiating  the  loan.  D.  was 
aware  of  the  nature  of  the  fund,  and  that  the 
loan  was  a  breach  of  trust.  The  borrowers 
were  D.'s  clients  ;  and  he  omitted  to  disclose 
to  A.  facts  within  his  knowledge,  which  showed 
that  the  loan  was  in  danger  of  being  lost. 
About  one-fourth  of  the  innd  was  received 
by  D.  for  his  own  use,  in  part  as  payment 
of  money  previously  owed  him  by  the  bor- 
rowers, and  in  part  as  costs  and  commission 
in  relation  to  the  loan.  The  entire  sum  was 
lost  by  the  insolvency  of  the  borrowers.  Held, 
on  a  cause  petition,  filed  by  the  c.  q.  /.,  that 
D.,  by  his  conduct,  had  incurred  the  liability 
of  a  trustee,  and  was  bound  to  make  good  the 
fund.--^%n€  V.  Darcy,  4  I.  C.  R.  199.    (C.) 

8.  When  a  settlement  gives  the  wife  survi- 
ving the  husband  a  power  to  appoint  by  will, 
in  default  of  direction,  limitation,  or  appoint- 
ment by  the  husband,  the  legal  efifect  oi  such 
provision  is,  to  give  the  wife  a  power  to 
appoint,  in  respect  of  any  portion  unappointed 
by  the  husband,  or  not  completely  or  validly 
appointed  by  him. 

A  father,  having  a  power  of  appointment 
among  all  his  children,  by  will,  purporting 
to  appoint  the  whole  fund,  excluded  one 
child,  and  appointed  a  portion  of  the  fund 
to  grandchildren,  not  objects  of  the  power. 
Heid,  that  the  appointfbent  was  valid,  so  far 
as  it  related  to  the  portion  of  the  fund  ap- 
pointed to  the  children. 

But  having  given  other  legacies  by  the  will 
to  the  children,  in  whose  favour  he  had  ap- 
pointed— Held,  that  thev  were  bound  to  elect 
in  favour  of  the  grandchildren. 

Qutere — Whether  the  Court  has  jurisdiction 
to  decide  a  question  on  a  petition  under  the 
Trustee  Relief  Act? 

Semble — The  Court  has  not  jurisdiction, 
under  the  Trustee  Relief  Act,  to  order  service 
of  notice  of  the  petition  on  parties  residing 
out  of  the  jurisdiction. 

The  prayer  of  a  petition,  and  notice  there- 
of, under  the  Trustee  Relief  Act,  should 
specifv  the  exact  order  which  is  sought  for, 
and  the  precise  portions  of  the  fund  which 
are  to  be  transferred  to  the  several  parties 
entitled  to  it.— -Er  parte  Bernard,  6  I.  C.  R. 
138 ;  2  1.  Jur.  N.  S.  226.    (R.) 


4.  P.,  by  will,  executed  in  Bath,  in  1818, 
gave  £1000,  in  trust,  to  be  placed  out  at 
interest  of  £o  or  £6  per  cent.,  and  the  ^  in- 
terest paid  to  M.  for  life,  with  remainder 
to  M.'s  daughters.  In  1823,  P.*s  executors 
invested  jClQKX)  Irish  in  government  stock, 
to  meet  that  legacy.  M.  received  the  divi- 
dends on  the  stock,  without  complaint,  up 
to  1854.  Held,  that,  admitting  the  devise  to 
be  of  £1000  British,  the  personal  represen- 
tative of  M.  had  no  right  to  charge  the 
representatives  of  P.'s  executors  with  the 
difference  between  the  dividends  paid  and 
the  dividends  on  £1000  British,  invested  in 
stock  or  invested  at  £5  or  £6  per  cent. — 
Hamilton  v.  H.,  7  I.  C.  R.  516 ;  Dr.  Rep.  temp, 
Napier,  217.    (C.) 

5.  Upon  the  marriage  of  J.,  managing  di« 
rector  of  a  Joint-stock  Bank,  with  E.,  £10,000 
were  assigned,  upon  trust,  for  E.,  for  life,  for 
her  separate  use ;  remainder  to  J.  for  life ; 
remainder  to  the  issue  of  the  marriage.  The 
money  was  in  the  Bank  in  the  trustees' 
names  ;  and  deposit-receipts  for  that  amount 
were  issued  in  their  favour.  The  money 
was  immediately  paid  by  the  Bank  to  J.^ 
brother;  and  the  deposit-receipts,  endorsed 
by  only  one  trustee,  were  taken  up.  To 
one  trustee  J.  then  sent  an  ordinary  receipt 
for  the  £10,000,  which,  according  to  the  prac- 
tice, need  not  be  periodically  produced  to  the 
Bank.  This  receipt,  signed  by  the  then  ma- 
nager, falsely  stated  that  the  money  was  then 
in  the  Bank.  Letters,  leading  to  the  same 
conclusion,  were  afterwards  written  by  J. 
As  each  gale  of  interest  fell  due,  E.  sent 
to  the  trustees  a  draft  which,  when  returned 
signed,  was  handed  by  E.  to  J.,  by  whom  the 
amount  was  supposed  to  be  received.  Twelve 
years  after  the  money  was  paid  out,  the  Bank 
stopped  payment.  Held,  that  the  Statute  of 
Limitations  was  not  a  bar  to  a  suit  bv  one  of 
the  trustees  to  recover  the  money. —  Wheatley 
V.  McDowell,  3  I.  Jur.  N.  S.  285.    (C.) 

6.  By  marriage  settlement,  personal  pro- 
perty was  assigned  upon  trust  for  the  separate 
use  of  the  intended  wife  for  life ;  remainder 
for  her  issue,  as  therein  mentioned ;  in  default 
of  issue,  to  **  transfer  the  sum  to,  and  to  the 
use  of  the  intended  wife,  her  executors,  &c^ 
to  and  for  her  and  their  own  use  and  benefit. 
Held,  that  the  limitation  in  default  of  issue 
did  not  create  a  trust  for  the  separate  use  of 
the  wife.  Part  of  the  fund  comprised  in  the 
settlement  consisted  of  a  life  annuity,  and  a 
policy  of  insurance  on  the  life  of  the  c.  q.  vie 
of  the  annuity.  There  was  no  direction  in 
the  settlement  to  pay  the  premiums  on  the 
policy ;  but  the  trustee  paid  them  out  of 
the  income  of  the  settled  property,  which  was 
payable  to  the  separate  use  of  the  wife.  Held, 
that  it  was  the  duty  of  the  trustee  so  to  apply 
the  income,  and  that  no  lien  in  favour  oi  the 
separate  estate  of  the  wife  was  created  upon 
the  policy  or  its  proceeds  for  the  amount  paid 
to  keep  up  the  policy. — Darcy  v.  Croft,  9  I.  C. 
R  19 ;  4  I.  Jur.  N.  S.  81 ;  Dr.  Rep.  temp,  Na- 
pier, 403.    (C.A.) 
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t  of  t 


while  it  remains  vented  \a  them,  and  under 
their  control;  but  nut  R8  to  any  n'.-iRninent 
or  di'pcisition  of  it  «hii-h  might  render  them 
linble  t.-r  a  breach  of  trust.— /n  rt  Jl,.m<>i> 
TraHi,  b  1.  Jur.  N.  S.  -I'M.     (C.) 

2.  G.  and  II.,  trustees  of  a  settlement,  on 
Eolicitationof  I>.,  tenant  fur  life  of  the  settle- 
ment, lent  the  tra.tt  fund:i  on  a  Heenritv  wliieh 
totally  failed.  G.  waH  a  Eolleitor.  'in  the 
trBDKHrtioD.  no  other  aoliritor  rbh  employed 
for  the  lendeni.  aud  Dosufticlent  inve<tii!ation 
of  the  title  was  made.  IIM.  that  the  trustees 
were  compellnlile  to  replace  the  trust  fund. 

That,  Wh  beinp  enlvenl,  II.  wbh  boimil  to 
replace  oue  miiictv,  and  U.  the  other  moiety. 

That  U.  nas  not  eulitled  to  be  indemnitied 
by  the  tenant  for  life,  tlie  onn.iof  Investigating 
the  title  hi    ■      ■ 

That  U.  was  entitled  to  be  recouped  by  the 
tenant  for  life  the  amount  of  hia  moietj,— 
Frrach  v.  Groh.im,  10  I.  C.  R.  b'i'i.     (C.) 

8.  The  Court  declined  to  give  anvdireclions 
e>  to  an  investment  by  trui^teen.  ifie  petition 
being  presented  by  only  one  of  two  trustees, 
and  the  Court  considering  that  one  trustee 
could  not  safely  execute  the  poner  under 
which  it  was  projioMcd  to  make  the  Invc  ' 
ment.— A'x  pnrle  Ka«e,  6  I.  Jnr.  N.  S.  3 
(B.) 

4.  The  petitioner,  a   willow,    was  entitled 
for  life  to  the  income  of  a  fund  settled  I 
£3  per  cent,  stock,  uilh   reiimindcr  t 
children.    The  Court  ordered  the  fund 
transferred  to  Bunk  of  Ireland  slock ;   and 


I.  Jur.  K.  S.  03.    (C.) 


the  company  ought  not  to  refuse  pavment  to 
the  trustee.— Curim  t.  JeVicoe,  13  1.  'C.  U.  180. 
(C.) 

IV.  3.  Di'terrlioiiarg  Poictrt  of:  tom  roi.lro!led. 
a.  Gfierally:  trhen  frmlnJIeil bg  the 
h.    Whtnnot. 


IV.  3.  a.  Tnufeu'  Dii 


ioyiary  Potv 


a.  inulta    Ihsmtionaru 
rural:  hotB  tonlrollfd  by  tkt 


6.  A  trustee  filed  a  ,  

portion  of  thii  trust  property.  This  petition 
was  dismissed.  The  trustee  was  by  an  order 
of  the  Court  removed  from  being  trustee. 
H^d,  that  he  could  not  maintain  an  appeal 
from  the  order  dismissing  hia  own  petition. — 
Leach  V.  Walhce,  9  I.  C.  H.  1*7.     (C~A.) 


had  "wlUi  all  convenient  speed,"  can  only 
be  exerciied  in  the  reasonable  hope  that  the 
property  will  increase  In  value.— iAwxJJ  v.  V^ 
«I.  Jar.  N.  8.  317.    {L.E.C.) 

rV.  3.  b.  Whrti  DiKrelionary  PoKtrt  aot  em- 

Iro/led  by  iht  Court. 

8.  Stock  was  vested  In  two  tmiteea  lor  the 
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te  security  a 
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request  of 

i  wife. 

The  wife  had  a  power 

rfusJ, 

&e..  or  when 

cpedi- 

ent.    The   h 

iVhe 
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feap- 

pointed  anol 

tee  refnscd  t 

tbeed 

of  his  safetv 

under 

the  Iff.*.. 

i  CM* 

was  not  with 

J^.I 

1.  E.R.5r2i 

9.  A  trustee,  being  bj  will  invested  with  an 
unlimited  discretion  as  to  the  quantity  of  estate 
which  he  may  give  to  the  c.  9.  f .,  though  he  give 
but  a  nominal  share  to  one,  the  Conrt  will  not 
enquire  Into  hi?  reasons  for  so  doing,  nnless  it 
be  alleged  that  he  has  been  actuated  by  cor- 
rupt or  dishonest  motives  in  the  distribution.— 
Boatgtr  v.  Sroith,  3  I.  Jur.  2*9.     (C.) 


V.    DiBABILItlEg    OF   TBCHTEBS. 

1.  Purrhnxt.ir.^ofTnatEtiaUii'l. 

2.  At  iri'hiuiu. 


[See  alio  Trijstees.  IV.  2— Istestmbkt  of 
Teust  Fukd.] 
10.  V.  bequeathed  chattels  real,  upon  trust  to 
permit  his  grandson  to  receive  the  rent^  for 
life,  and  after  his  death  to  permit  the  person 
who,  for  the  time  being,  would  take  bydescent 
as  heir  male  of  hts  grandson,  to  receive  the 
rents  until  some  sac^  person  should  attain 
twenty-one :  then  10  convey  the  same  to  soeh 
person  so  attaining  twenty-one  ;  bnt  if  no 
such  person,  then  to  permit  the  persons  foc- 
ccssively  who  would  take  as  heirs  male  of  V.'s 
sou,  to  receive  the  rents  until  some  snch  pei^ 
son  should  attain  twenty-one,  and  then  to  con- 
vey to  the  first  such  person  so  attaining  twenty' 
one.  At  V.'s  death  his  grandson  was  one  of 
his  next-of-kin.  lie  made  a  lease,  not  war- 
ranted by  the  leasing  power  in  the  will,  of 
part  of  the  lands,  lo  one  of  the  trustees,  wbo 
was  also  agent,  both  to  the  testator  and  his 
grandson,  of  the  property,  aud  took  aa  su- 
nuity  under  the  will  given  to  bim  for  bi> 
services  in  that  capacity.  That  lease  was  ex- 
pressed lo  be  made  partly  in  consideration  of 
the  services  rendered  by  the  lessee.  In  G^e 
years  after  date  Et  was  assigned  by  the  sod  of 
the  lessee  to  a  third  person,  for  a  large  sno. 
The  eldest  sod  of  V.'s  grandson  had  attained 
twenty-one  In  his  father's  life ;  and  upon  l>ii 
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father's  death  set  up  a  representative  to  the 
sorviTing  trustee  nnder  the  will,  got  a  convey- 
ance from  him,  and  brought  an  ejectment 
against  the  assignee  of  the  lease,  who  filed  a 
bill  to  restrain  him.  Held^  that  although  the 
limitations  after  the  life  estate  given  to  V.'s 
grandson  were  void  as  being  too  remote,  yet 
that  the  trustee  nnder  that  will  could  not  take 
from  the  tenant  for  life  a  lease  which  was 
contrary  to  the  terms  of  that  will,  and  could 
not  be  permitted  to  question  the  validity  of 
the  limitations  in  it. — Ker  v.  Lord  Dunqarmon^ 
4  I.  E.  R.  848 ;  1  Dr.  &  War,  641 ;  1  Con.  & 
I-.  860.    (C.) 

1 .  Though  trustees,  acting  under  a  compe- 
tent tribunal,  are  protected,  that  protection 
does  not  extend  to  persons  receiving  payment 
out  of  a  fund  for  themselves.  Though  the 
decision  has  long  been  acted  on,  it  is  no  pro- 
tection to  such  persons  against  the  claims  of 
others  not  bound  by  ii.^Foster  v.  M'Mahon, 
11  I.  E.  R.  287.  (C.>~[See  also  Richards  v. 
BaifUy,  6  I.  E.  R.  651.] 

2.  A.,  a  minor,  married.  On  her  marriage 
a  settlement  was  executed,  conveying  lands 
to  her  for  life,  remainder  to  her  children,  and, 
in  default  of  issue  surviving  her  husband  and 
wife,  to  the  husband  in  fee.  The  husband 
died.  A.  survived  her  children.  A.  married 
a  second  husband — her  life  estate  being  again 
settled  on  herself  by  the  trustee  of  the  first 
marriage.  A.  and  her  husband,  subsequently, 
by  an  acknowledged  deed,  conveyed  for  value 
their  entire  interest  in  the  settled  lands  to 
her  trustees.  She  subsequently  acquired  the 
fee  by  a  voluntary  conveyance  from  the  heir 
of  her  first  husband.  Held,  on  petition  by  the 
children  of  the  second  marriage  against  the 
trustee  to  set  aside  his  purchase,  that  their 
mother  having  contracted  to  give  a  fee  was 
bound  to  make  that  contract  good  out  of  the 
subsequently  acquired  fee ;  and  that  as  she 
could  not  in  her  life  have  set  aside  this  deed, 
neither  had  her  representatives  any  equity. 
That  the  settlement  on  the  first  marriage  was 
voidable  only,  and  was  confirmed  by  the  set- 
tlement on  her  second  marriage. — Jones  v. 
Heardy  5  L  Jur.  826.    (C.) 

8.  On  M.*s  marriage,  in  1826,  with  R.,£1500 
charged  on  the  lands  of  C.  and  F.,  belonging 
to  M.*8  father,  were  vested  in  trustees  for  the 
benefit  of  the  children  of  that  marriage.  In 
1837,  those  lands,  and  the  lands  of  T.,  were 
upon  the  marriage  of  M.'s  brother,  J.,  con- 
veyed upon  trust  for  the  children  of  that  mar- 
riage. J.  died  in  1842,  having  by  will  expressly 
desired  that  his  children  should  not  be  made 
wards  of  Court;  and  having  appointed  R.  as 
executor,  and  as  guardian  of  his  children's 
fortime.  R.  entered  into  receipt  of  the  rents, 
&c.,  of  those  lands,  which,  in  1852,  were  sold 
in  the  I.  E.  Court.  R.  having  been  authorised 
by  his  trustees  to  bid  at  the  sale,  was  declared 
purchaser  of  T.  for  £1850 ;  and  by  his  direc- 
tion T.  was  conveyed  to  the  trustees  of  the 
first  marriage  settlement.  The  conveyance 
stated  that  it  had  been  ascertained  that  £1850 
were  due  to  those  trustees,  and  authorised 


them  to  retain  the  purchase-money  in  dis- 
charge thereof.  R.  appointed  the  lands  to 
his  eldest  son,  who  mortgaged  them.  The 
wards  of  R.,  after  attaining  age,  filed  a  peti- 
tion praying  to  have  the  sale  of  T.  set  aside ; 
and  to  have.  R.  declared  a  trustee  for  them  of 
T.,  subject  to  the  charge  of  £1600.  The  mort- 
gagees were  made  parties  by  amendment. 
ileid,  that  the  sale,  though  made  to  R.  merely 
as  trustee  for  his  wife  and  children,  could  not 
be  sustained,  since  he  ^as  guardian  of  the 
property,  and  that  he  was  a  trustee  for  the 
minors,  subject  to  the  mortgage.  —  Irwin  v. 
Robertson,  11  I.  Jur.  N.  S.  288.    (C.) 


V.  2.  As  Witnesses. 

[See  Practice  XXXVm,  27,  Evidence,  Wit- 
nesses, ante,  p.  944.] 

4.  In  a  marriage  settlement  of  1812,  the 
husband  covenanted  with  the  trustees  that 
his  heirs,  executors,  &c.,  would,  from  and 
after  his  death,  pay  to  his  widow,  if  she  sur- 
vived him,  an  annuity  of  £40,  and  pay  the 
trustees  a  sum  of  £400  for  the  children  of 
the  marriage.  The  husband  became  indebted 
to  one  of  the  trustees,  who  in  1828  entered  up 
a  judgment  against  him  for  £600,  and  eflfected 
a  policy  of  insurance  for  a  similar  amount 
against  the  husband's  life. 

The  judgment  was  subsequentlv  assigned 
to  B.,  who  also  became  the  purchaser  of  a 
judgment  against  the  husband  in  1884  for 
£200,  on  which  occasion  a  policy  of  insurance 
had  been  effected  on  the  life  of  the  husband. 

In  1860,  the  property  comprised  in  the  set- 
tlement was  sold  in  the  L.  £.  Court  Upon 
settling  the  final  schedule  of  incumbrances,  a 
Judge  of  that  Court  declared  that  the  jointure 
of  £40  per  annum,  and  the  sum  of  £400  for  the 
children,  were  entitled  to  priority  over  the 
judgment  of  1828,  and  that  the  judgment  of 
1884  had  been  satisfied  by  the  payment  of  the 
amount  reserved  by  the  second  policy  above 
mentioned.  Held,  that  the  trustee  was  not,  as 
a  trustee,  disqualified  from  dealing  with  the 
settlor,  even  though  such  dealing  might  have 
the  effect  of  injuring  the  provision  for  the 
widow  and  children. — In  re  M^Kenna*s  Estate, 
18  I.  C.  R.  239.  (C.A.) 


VX  Tbustees*  Liabilfties. 

1.  In  general, 

2.  For  each  other,  and  for  Third  Parties, 


VI.  1.  Trustees*  Liabilities  in  general, 

[See  also  Trustees  IV,  2 — Investment  of 
Trust  Fund.] 

6.  £4000  were  vested  in  two  trustees,  in 
trust  to  pav  the  dividends  to  F.,  and  C.  his 
wife,  for  life;  after  the  survivor's  death,  to 
pay  over  the  principal  to  the  children,  in  such 
shares  as  the  tenants  for  life  should  appoint. 
Through  misappropriation,  £1200  remained 
unaccounted  for  by  the  trustees.  The  tenants 
for  life,  with  their  children,  by  a  next  friend, 
filed  a  bill  for  an  account  against  the  trus- 
tees, one  of  whom  absconded ;  the  other  was 
arrested  nnder  a  ne  exeat.    Held,  that  though. 
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from  the  nature  of  the  tmsts,  none  of  the 
c.  q.  trusts  had  a  present  right  to  any  part 
of  the  principal,  yet  the  deficit  was  a  debt  dae 
in  equity,  and  demandable  from  the  deft^  the 
prisoner,  as  a  defaulting  trustee,  and  sufficed 
to  sustain  the  writ  of  ne  exeat, —  Walier  v.  Fow- 
ler, S.  &  Sc.  274.  (R.) 

1.  A  trustee  of  separate  property  of  femme 
covert,  without  power  of  anticipation,  joining 
in  a  lease,  for  which  a  fine  was  paid,  and 
received  by  a  third  person — Held,  to  have 
committed  a  breach  of  trust,  though  c.  q,  t, 
joined  in  the  lease. 

Qucere — Is  the  trustee  of  leaseholds,  settled 
to  the  separate  use  of  a  married  woman, 
bonnd  to  see  that  the  head  rents  are  paid ; 
otherwise  Is  he  liable  as  for  wilful  default,  if 
the  premises  are  evicted  for  non-payment  of 
rent?— Booth  v.  Purser,  1  I.  E.  R.  27.  (C.) 

2.  A  trustee  of  leasehold  and  of  stock  ap- 
pointed A.  and  B.  his  executors,  and  died. 
They  obtained  probate,  but  never  acted  in  the 
trusts.  On  their  refusal  to  act,  the  Court  ap- 
pointed new  trustees  under  the  1  W,  4,  c.  60, 
8.  22;  the  executors  undertaking  to  replace 
the  amount  of  a  breach  of  trust  committed  by 
their  testator  upon  the  trust  fund. — Muley  v. 
Smith,  Long.  &  T.,  241 ;  3  I.  E.  R.  497.  (E.E.) 

3.  This  Court  looks  upon  the  equitable 
right  as  if  it  were  the  estate ;  and  if  the  person 
who  has  the  legal  title  thinks  proper  to  desert 
bis  duty,  and  abandon  the  party  whom  it  was 
his  business  to  protect,  this  Court  will  not  only 
compel  him  to  perform  his  duty,  but  in  the 
meantime  will  give  to  the  c.  q.  /.  all  the  benefit 
he  would  have  regularly  obtained  if  his  trustee 
had  acted  properly, — Mahne  v.  Gera^hty,  6  I. 
E.  R.  549 ;  3  Dr.  &  War.  263 ;  2  Con.  &  L. 
236.  (C.)— [Affd. :  1  H.  Lds.  Cas.  81.] 

4.  If  a  man,  having  a  fiduciary  character  in 
respect  of  lands,  obtain  a  new  interest,  that 
will  be  bound  by  the  old  trust ;  but,  in  this  case, 
the  Court  is  asked  to  go  much  further,  and  to 
bold  that  what  he  takes  besides  the  old  inter- 
est, although  in  new  lands,  is  bound  by  the 
trust,  because  the  new  lands  are  comprised  in 
the  same  lease  with  the  old  lands.  Th«re  is 
no  such  rule  in  Equity. 

If  trustees  mix  up  property  in  an  improper 
manner,  so  that  the  trust  property  cannot  be 
distinguished  from  their  own,  they  may  suffer 
by  their  misconduct. — Acheson  r'FcUr,  3  Dr. 
&  War.  624,  625.  (C.) 

5.  An  executor  purchased  up  the  legacies 
of  several  legatees  for  sums  of  money  less  in 
amount  than  the  respective  legacies.  Held, 
that  this  transaction  could  not  be  sustained. — 
Barton  v.  Hassard,  3  Dr.  &  War.  461.  (C.) 

6.  By  marriage  settlement,  £400,  the  for- 
tune of  the  intended  wife,  were  assigned  to  C. 
and  D.  upon  trust,  to  invest  it,  as  soon  as 
conveniently  might  be,  either  in  some  public 
bank  stock  or  fund,  or  upon  one  or  more 
good  and  sufficient  securities,  eiliier  real'  or 


personal,  and  in  such  manner  as  they  shoaU 
in  their  discretion  think  fit. 

The  money  was  paid  to  C.  alone,  wbo 
shortly  afterwards  lent  it  to  J.  upon  Uie 
security  of  his  bond  to  both  the  trustees,  with 
warrant  of  attorney  collateral.  The  intereit 
was  regularly  paid  during  J.*s  life,  hot  npoo 
his  death  the  security  proved  worthless,  and 
the  trust  fund  was  lost. 

In  1842,  D.  filed  thb  bill  against  C^  md 
the  husband  and  wife,  seeking  a  declaratioo 
that  C.  was  responsible  for  the  breach  of 
trust,  and  praying  that  he  might  be  ordered  to 
bring  in  the  £400,  and  invest  them  apon  the 
trusts  of  the  settlement. 

The  husband  had  been  fully  aware  of  the 
loan,  and  had  concurred  in  it,  and  the  ptf^ 
though  not  active  in  the  breach  of  trust,  had 
become  acquainted  with  all  the  circumstao- 
ces  of  the  transaction  shortly  after  its  o€ca^ 
rence.  The  wife  was  not  in  anv  maoner 
implicated  in  the  transaction.  Held,  that  C^ 
thou^  free  from  any  moral  blame,  was  re- 
sponsible for  the  conseqneDces  of  the  breadi 
of  trust,  and  was  therefore  bound  to  bring  in 
funds  sufficient  to  secure  the  wife,  who  had  a 
life  estate  in  the  £400,  if  she  survived  her 
husband. — Buddey  v.  B.,  Dr.  Rep.  temp.  Sog- 
den.  375.  (C.) 

7.  A  husband  covenanted  to  insure  his  life 
for  £1200,  and  assign  the  policy  to  trustees; 
and  confessed  a  judgment  to  them  for  that 
amount,  to  be  called  in  if  the  policy  was  not 
so  assigned  and  kept  up.  j^OO,  vested  in 
them  by  the  same  settlement  on  similar  tmsta, 
were  lent  by  them  to  the  husband  on  the  secu- 
rity of  the  assignment  of  a  policy  of  insurance 
for  £800  on  his  life.  No  other  policy  was 
assigned  to  them,  and  no  steps  were  ever 
taken  to  enforce  the  judgment  or  covenant 
In  a  suit  against  the  trustees  after  the  hus- 
band's death — Held,  that  the  proceeds  of  the 
policy  were  not  necessarily  to  be  considerwi 
as  obtained  in  pursuance  of  the  husband's 
obligation,  but  that  the  trustees  might  applj 
them  for  the  purpose  for  which  the  poUcy 
was  really  assigned ;  and  that  their  liability 
for  default  in  not  compelling  the  husband  to 
insure  depended  on  his  abilitv. 

A.  having  passed  his  bonJ  and  warrant  to 
confess  judgment  thereon  to  trustees,  was  dis- 
charged as  an  insolvent  under  the  3  &.  4,  c 
124,  returning  them  for  the  amount  in  his  sche- 
dule. Judgment  was  afterwards  entered  on  the 
warrant  by  them,  and  assigned  to  new  tmsteeJ 
on  the  old  trusts,  by  a  deed  to  which  A  was 
a  party.  Hdd,  that  this  was  in  the  natore  of 
a  new  obligation,  and  that  the  judgment  was 
an  available  security. — BaU  v.  fil,  11  L  E.  B. 
370.  (C.) 

8.  A  testatrix  named  A.  a  trustee  of  p»rt 
of  her  personal  estate,  and  appointed  him. 
her  son,  and  X.*s  husband  executors.  Th« 
'  son  and  X.'s  husband  alone  proved  the  wifl, 
but  A.  did  not  disclaim.  The  son  and  A. 
took  life  interests  in  the  trust  fund,  to  a  part 
of  which  the  ptf.  became,  by  X.*s  appoint- 
ment, entitled.  A.  had  been  the  tasUtiix^ 
agent,  and  acted  in  the  management  of  the 
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assets  under  powers  of  attorney  from  the  exe- 
cntors  who  proved,  and  from  X.,  and  after  the 
son's  death  from  the  surriylng  executor  and 
X^  which  authorised  him  to  receive  the  assets 
for  the  uses  of  the  will.  On  A.'s  death  the 
deft.,  his  son  and  executor,  acted  under  a 
similar  power,  and  continued  to  do  so  after 
the  death  of  X.'s  hushand.  X.  and  her  hus- 
band got  possession  of  the  entire  assets.  Udd^ 
that  A.  and  the  deft,  were  responsible  as 
trustees,  and  could  not  protect  themselves  as 
being  agents  only. — Montgomery  v.  Johnson,  11 
I.  E.  R.  476.  CC.) 

1.  Monevs,  secured  by  judgments,  the  pro> 
perty  of  the  wife,  were,  by  an  ante-nuptial 
settlement,  assigned  upon  trust  for  her  during 
life,  and,  if  there  should  be  issue  of  the  mar- 
riage, upon  trusts  for  their  benefit;  and,  if 
there  should  not  be  issue,  then  upon  trust  to 
permit  the  wife  to  dispose  of  the  moneys  to 
such  persons  as  she,  whether  sole  or  married, 
or  by  any  deed  or  writing,  with  or  without 

Sower  of  revocation,  to  be  by  her  sealed  and 
elivered  in  the  presence  of,  or  attested  by 
two  or  more  witnesses,  should  appoint;  or, 
in  default  of  such  appointment,  gift,  or  devise, 
to  her  next-of-kin  under  the  Statute  of  Dis- 
tributions. 

There  was  not  any  issue.  The  surviving 
trustee  received  a  portion  of  the  moneys 
secured  by  the  judgments,  and  paid  a  part 
thereof  to  the  husband  during  his  life,  and  the 
remaining  part  to  the  wife  after  his  death. 
No  appointment  by  deed  or  writing  was  ever 
executed  by  the  wife.  Ileldj  that  the  wife 
took  only  a  life  estate  with  a  general  power 
of  appointment ;  and  that,  as  she  never  had 
exercised  that  power  with  the  solemnities 
specified  in  the  settlement,  the  payments  to 
her  and  to  her  husband  were  invalid ;  and 
that  the  trustee  was  bound  to  replace  the 
fund  for  the  benefit  of  the  next-of-kin  of  the 
wife.— iWrf  V.  Thompson,  2  I.  C.  R.  26.    (C.) 

2.  The  executor  of  a  trustee,  having  been 
ordered  to  invest  a  sum  in  stock,  to  the  credit 
of  a  cause,  and  having  neglected  to  do  so  for 
two  years,  during  which  the  funds  fell — Held 
(affirming  the  Master's  order),  that  he  was 
bound  to  pay  the  price  of  the  sum  in  stock  on 
the  day  on  which  he  was  ordered  to  invest  it, 
with  interest,  at  £S^  per  cent,  only,  from  that 
day,— Geraghty  v.  (?.,  8  I.  C.  R.  414  ;  6  I.  Jur. 
836.    (R) 

8.  An  obligor  in  a  bond,  with  notice  of  the 
trust,  appointed  one  of  the  two  obligees,  who 
were  trustees,  his  executor,  and  devised  his 
real  estate  to  him,  subject  to  his  debts.  The 
executor  received  personal  assets  sufficient  to 
pay  the  bond  debt,  but  wasted  them.  Held, 
that  the  debt  was  not  extinguished,  and  might 
be  enforced  against  the  real  estate  of  the 
Aehior,— [Richards  v.  MoUmy,  2  I.  C.  R.  1, 
0Terruled7]-/n  rt  Carew,  4  I.  C.  R.  112.  (P.C.) 

4.  By  deed  of  settlement  on  the  marriage 
of  S.  and  N.,  securities  for  money  were  as- 
signed to  B.  and  F.,  on  trust  to  invest  the 


amount  of  the  securities  which  they  might 
thereafter  receive,  with  the  consent  of  S.  and 
N.,  on  trust  for  the  benefit  of  S.  and  N.,  and 
their  children.  F.  refused  to  execute  or  act 
under  the  settlement.  The  securities  were 
not  called  in,  and  the  sums  due  were  lost. 
B.,  who  had  executed  this  settlement,  died  in 
1841.  Heid,  that  there  was  not  any  specialty 
debt  created  against  B.  or  his  assets,  by  his 
omission  to  call  in  the  amount  due  on  the 
securities,  there  not  being  any  express  or  im- 
plied covenant  in  the  deed  that  he  would  call 
them  in  ;  and  that,  six  years  from  B.'s  death 
having  elapsed,  the  remedy  against  his  assets 
was  barred  by  the  Statute  of  Limitations. 

Mere  omission  to  perform  a  duty  arising 
out  of  a  deed  does  not  create  a  liability  in  the 
nature  of  a  specialty  debt,  unless  there  be  in 
the  deed  words  from  which  a  covenant  to  per- 
form that  duty  may  be  implied. — Newport  v. 
Bryan,  6  I.  C.  K.  119.    (C.) 

5.  A.,  the  personal  representative  of  the 
surviving  trustee  of  a  judgment,  permitted 
proceedings  to  revive  the  judgment  to  be 
taken  in  his  name,  but  afterwards  refused  to 
join  in  any  receipt  for  the  money  due  on  foot 
of  the  judgment.  The  c.  q,  t,  of  the  judgment 
served  on  A.  a  notice,  calling  on  him  either  • 
to  act  in  the  trust,  or  to  resign  the  trusteeship. 
A.  gave  no  answer  to  this  notice.  On  petition 
filed  to  remove  A.,  and  appoint  a  new  trustee ; 
Held,  that  A.  must  pay  the  costs  of  the  suit. — 
Wren  v.  Swanton,  6  I.  C.  R.  283.    (C.) 

6.  An  unregistered  judgment  of  1847  was, 
by  deed  of  1849,  assigned  upon  trusts  declared 
by  marriage  settlement  of  equal  date.  The 
c.  q.  U  having  wished  for  some  further  security, 
the  judgment  of  1847  was  in  1851  registered 
as  a  mortgage  against  lands  belonging  to  the 
conuzor,  before  the  passing  of  the  13  &  14 
Vic,  c.  29.  Neither  the  c.  q,  t.  nor  the  trustee 
was  aware  of  the  want  of  proper  registration. 
The  judgment  was  not  properly  registered 
until  1854.  Held,  that  the  trustee  was  liable 
to  make  good  any  loss  occasioned  by  the  want 
of  due  registration  of  the  judgment. — Lester 
V.  Z.,  6  I.  C.  R.  513 ;  2  I.  Jur.  N.  S.  813.  (C.) 

7.  An  executor,  believing  that  there  would 
be  assets  sufficient  to  pay  a  legacy,  became 
trustee  in,  and  executed  the  marriage  settle- 
ment of  the  legatee,  which  recited  that  she 
was  entitled  to  the  legacy.  It  was  agreed 
that  it  should  be  assigned  upon  trusts.  A 
suit  was  afterwards  instituted  for  a  breach  of 
trust  by  the  testator,  which  was  still  pending, 
and,  if  established,  would  exhaust  the  assets. 
Held,  that  there  was  an  admission  of  assets 
prima  facie  binding  on  the  executor,  who  was 
ordered  to  lodge  in  Court  the  amount  of  the 
legacy,  without  prejudice  to  the  executor  (the 
respondent),  in  the  event  of  there  being  a 
decree  against  him  in  the  suit  for  a  breach  of 
trust  by  nis  testator,  taking  such  proceedings 
as  he  might  be  advised  to  be  relieved  against 
the  admission  of  assets. — Chaigneauv,  Bryan, 
8  I.  C.  R.  261.  (R.)— [Affd.:  10  I.  C.  R.  172  ; 
5 1.  Jur.  N.  S.  4.    (C.A.)] 
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1.  A  trastee  of  a  marriage  settlement,  by 
which  f ands  were  settled  on  trust  for  the  hus- 
band and  wife  successively  for  life,  and  after 
their  deaths  for  their  cnildren,  paid  over 
nearly  the  whole  fund  to  the  husband,  who 
invested  it  in  the  purchase  of  a  terminable 
leasehold  interest,  producing  an  income  larger 
than  could  be  derived  from  a  proper  invest- 
ment. The  husband  died  In  1835.  On  his 
death,  the  trustee  paid  over  the  residue  of  the 
fund  to  the  wife,  who,  with  knowledge  of  the 
circumstances,  continued  to  receive  the  pro- 
duce of  the  leasehold  until  the  term  expired 
in  1852.  On  her  death,  her  children  became, 
under  her  will,  beneficially  entitled  to  her 
assets,  which  were  more  than  sufficient  to 
replace  the  misapplied  fund,  and  one  of  them 
became  her  personal  representative.  Held, 
that,  in  a  suit  by  the  children  claiming  under 
the  settlement  to  compel  the  representatives 
of  the  trustee  to  bring  in  the  misapplied  fund, 
the  latter  had  a  right  to  have  an  indemnity 
from  the  children  to  the  extent  of  the  amount 
which  their  mother  had  received  in  rents  from 
1835  to  1852,  in  addition  to  the  balance  paid 
over  to  her. — Bentleu  v.  Robinson^  9  I.  C.  R. 
479;  Dr.  Rep.  teuip.  Napier,  591.  (C.)-[Revd.: 
10  I.  C.  R.  287  ;  5  I.  Jur.  N.  S.  7.    (C.A.)] 

2.  An  executor,  believing  that  there  would 
be  assets  sufficient  to  pay  a  legacy,  became 
trustee  in,  and  executed,  the  marriage  settle- 
ment of  the  legatee,  which  recited  that  she  was 
entitled  to  the  legacy.  It  was  agreed  that  it 
should  be  assigned  upon  certain  trusts.  A 
suit  was  afterwards  instituted  against  the 
executor  for  a  breach  of  trust  bv  the  testator, 
which  suit.  If  successful,  would  exhaust  the 
assets.  Held,  in  a  suit  by  the  c.  q,  L  under 
the  settlement,  that  there  had  been  an  ad- 
mission of  assets,  prima  facie  binding  on  the 
executor,  who  was  ordered  to  lodge  in  Court 
the  amount  of  the  legacy,  without  prejudice 
to  his  taking  such  proceedings  as  he  might  be 
advised,  to  be  relieved  against  the  admission 
of  assets,  in  the  event  of  there  being  a  decree 
against  him  in  the  suit  for  the  breach  of  trust 
by  his  testator. 

Semhle — Under  the  circumstances,  the  exe- 
cutor was  conclusively  bound.  —  Chaigneau  v. 
Bryan,  10  I.  C.  R.  172 ;  8.  c,  5  I.  Jur.  N.  S.  4 
(C:A.)— [Affirming,  8  I.  C.  R.  251.    (R.)] 

8.  v.,  tenant  for  life  of  his  estate,  bequeathed 
to  a  trustee,  whom  he  named  one  of  his  ex- 
ecutors, all  rent  and  arrears  of  rent  which 
might  be  due  to  him  at  the  time  of  his  death, 
upon  trusts ;  and  as  to  the  residue,  in  trust  for 
minors  who  were  afterwards  made  wards  of 
Court.  He  authorised  the  executor  or  exe- 
cutors of  his  will  to  pay  and  satisfy  any  debts 
owing  or  claimed  to  be  owing  by  and  from 
him  or  his  estate,  and  any  liabilities  to  which 
he  or  his  estate  might  be  subject;  and  to 
accept  any  compensation  9r  any  security,  real 
or  personal,  for  any  debt  or  debts  owing  to 
him  or  his  estate ;  and  to  allow  such  time  for 
the  payment  of  any  such  debt  or  compensation 
for  a  debt,  either  with  or  without  taking  secu- 
rity for  the  same,  as  should  be  reasonable ;  and 
also  to  compromise  and  compound  or  submit 


to  arbitration  and  lettle  all  debts,  Ac,  and 
generally  to  act,  in  relation  to  the  premises 
in  such  manner  as  he  or  they  shonid  think 
expedient,  without  being  liable  for  any  loss 
which  might  be  occasioned  thereby ;  and  he 
gave  power  to  his  trustee  to  give  receipts, 
and  exempted  him  from  liability  for  involun- 
tary loss  Heid,  that  the  trustee  or  the  exe- 
cutors were  not  authorised  by  the  will  to  sell 
the  arrears  of  rent.  —  [Affirmed  :  13  L  C.  B. 
137 ;  7  I.  Jur.  N.  S.  89.    (C J\..)] 

The  executors  sold  the  arrears,  which 
amounted  to  £49,709.  9s.  6d.  to  the  remain- 
derman, for  £20,000,  payable  in  four  annual 
instalments.  Held,  having  regard  to  the  cir- 
cumstances of  the  estate,  and  to  the  remedies 
which  the  executors  and  the  remainderman 
respectively  had  to  recover  the  arrears  and 
the  accruing  rent,  that  the  executors  were 
not  chargeable  with  the  entire  amount  of  the 
arrears  recovered  by  the  remainderman. — 
[Reversed :  13  I.  C.  R.  137 ;  7  I.  Jur.  N.  S.  89. 

CC.)] 
The  executors  having  acted  improvidently 

and  without  the  sanction  of  the  Court,  were 

charged  with  £25,000,  the  sum  for  which  it 

would  have  sanctioned  the  sale  of  the  arrears 

at  the  time  when  it  was  made. 

Executors  are  not  to  be  charged  with  debts 
which  there  is  reasonable  ground  for  believing 
they  would  not  have  recovered. 

^embie  —  The  remainderman  should  haTe 
been  a  party  to  a  suit  to  charge  the  executors 
of  the  tenant  for  life  with  the  arrears  of  rent 
sold  to  him. — Alexander  y.  A.j  12  I.  C.  R.  1. 
(R.)  —  [On  appeal,  18  I.  C.  R.  137 ;  7  I.  Jar. 
N.  S.  89.  (C.)] 

4.  A  marriage  settlement  recited  an  agree- 
ment to  settle  all  the  recited  properties  of  the 
husband  upon  trust.  The  operative  part 
omitted  two  of  the  denominations.  The 
intended  husband,  a  solicitor,  prepared  the 
settlement.  C,  the  lady's  brother,  a  practi- 
sing barrister,  was  a  trustee  ;  and  the  petition 
alleged  that  he  had  professionally  approved 
of  the  draft  settlement  on  her  behalf.  After 
the  marriage,  the  husband,  in  whose  possession 
the  settlement  unregistered  was,  mortgaged  the 
omitted  lands.  It  was  not  proved  that  C.  was 
aware  of  the  omission  before  the  loss;  but, 
upon  learning  the  husband's  dealings  with  the 
lands,  C.  procnrred  from  him  the  settlement, 
and  had  it  registered.  After  the  husband's 
death,  insolvent,  the  widow  appointed  to  the 
son,  who  sued  C,  as  surviying  trustee,  to 
make  him  liable  for  the  loss  resulting  from 
the  omission.    Held,  that  C.  was  not  liable. 

Semble — A  trustee  is  not  liable  for  non- 
registration of  the  tmst  deed,  when  his  atten- 
tion has  not  been  called  to  its  non-registration. 
— Macnamara  y.  Carey,  11  L  Jur.  N.  S.  293. 
(C.) — [Reversed,  on  appeal,  as  to  non-registra- 
tratlon  of  settlement.] 

5.  In  a  marriage  settlement^  a  husband 
covenanted  with  his  trustees  that  his  heirs, 
executors,  &c.,  would,  from  his  death,  pay  his 
wife  a  jointure  of  £40  a-year ;  and  pay  them 
£400  for  the  benefit  of  the  children,  if  any. 
The  hasband  became  indebted  to  one  of  the 
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trustees,  who  entered  up  judgment  against 
him,  and  insured  the  husbanas  life  for  its 
amount.     Upon  sale  of  the  trust  property — 
HeUl,  that  the  assignee  of  that  judgment  was 
entitled  to  be  placed  upon  the  final  schedule 
of   incumbrances  in  priority  to  the  settlor*s 
-wife  and  children ;  and  that,  in  considering 
dealings  between  a  trustee  and  his  c.  q,  t,,  the 
length  of  time    during  which   the  trustee's 
acts  have  been  acquiesced  in,  with  the  know- 
ledge  of  the  c.  g,  /.,  is  to  be  taken  into  account 
in  the  trustee's  favour. — Ennis  r.  Smith,  Jon. 
Sl  Car.  400,  followed. — In  re  M*Kenna*8  Estate, 
6  1.  Jur.  N.  S.  880.    (C.A.) 

1.  By  deed,  reciting  A.*8  title  to  several 
real  estates,  and  that  on  a  general  settlement 
of  accounts  under  a  deed  of  submission  and 
an  award  made  thereon,  A.  had  been  found 
indebted  to  B.  4n  a  sum,  which  was  to  bear 
interest  at  X6  per  cent. ;  and  that  A.  had 
agreed  to  grant  a  rentcharge,  to  pay  off  that 
debt, — A.  conveyed  those  estates  to  C.  for 
100  years  (if  A.*s  estate  should  so  long  con- 
tinue), in  trust  to  pay  the  head  rents,  and 
reimburse  C.  all  costs,  &c. ;  and  in  the  next 
place  to  pay  B.,  a  rentcharge  towards  pay- 
ment and  satisfaction  of  his  debt :  and  upon 
further  trust  to  pay  the  surplus  of  the  rents 
to  A.,  who  covenanted  with  C,  to  pay  the 
rentcharge.    The  deed  also  gave  C,  a  power 
to   distrain  for  the   rentcharge;    and    con- 
tained a  clause  of  re-entry ;  a  covenant  for 
further  assurance  ;  a  covenant  to  insure  the 
life  of  the    surviving  c.   q.  vie   of    one    of 
the  estates   for   the   benefit   of  B. ;  and   a 
proviso  that  the  deed  should  not  prejudice 
securities  which  B.  held,  and  which  were  in- 
tended to  be  collateral ;  a  clause  of  cesser  on 
payment   of  the  debt  by  preception  of  the 
rentcharge,  and  a  proviso  for  reduction  of 
the  interest  on  the  debt  if  the  gales  of  the 
rentcharge  were  paid  within  21  days  after 
they  fell  due.    Held,  that  the  deed  created 
the  relation  of  debtor  and  creditor  as  well  as 
that  of  trustee  and  c.  q,  t, ;  and  therefore  that 
B.,  who  had  gone  into  possession,  was  charge- 
able, in  a  redemption  suit,  with  wilful  default, 
although  no  such  case  was  made  by  the  pe- 
tition. 

That  B.  was  also  chargeable  with  the  wilful 
default  of  a  puisne  incambrancer,  who  went 
into  possession  with  his  assent.  —  O^CotmeU  v. 
CCallaghan,  16  I.  C.  B.  81.    (»•) 


VI.  2.  7\-u$tee8*  Liabilities  for  each  other,  and 
for  Third  Parties, 

2.  A  judgment  creditor  filed  a  bill  against 
the  con  uxor  and  prior  incumbrancers,  without 
having  issued  an  elegit,  or  showed  that  he  was 
entitled  to  issue  it;  but  charging  that  the 
lands  of  the  conuzor  were  an  ample  fund  for 
satisfying  all  incumbrances;  and  praying  a 
sale,  and  payment  out  of  the  proceeds  thereof 
of  his  own  and  all  prior  charges,  .or  that  the 
lands  might  be  sold  subject  to  prior  incum- 
brances ;  and  did  not  offer  to  redeem  the  prior 
incnmbrances.    Demurrer,  by  a  creditor  made 


a  deft.,  whose  incumbrance  was  prior  to  the 
8  &  4  Vic,  c.  105,  allowed. 

Semble — When  several  co-trustees  are  made 
defts.,  one  of  them  may  demur  alone. — Kir- 
wan  V.  Portarlington,  8  I.  £.  R.  593.    (E.E.) 

3.  When  trustees  incur,  by  reason  of  their 
default,  a  joint  liability,  which  is  discharged 
by  one  of  them,  he  is  entitled  to  contribution 
from  his  co-trustee. 

But  when  that  co-trustee  had  never  inter- 
fered in  the  trusts,  and  circumstances  showed 
that  the  other  trustee  had  the  entire  manage- 
ment of  them,  the  Court  granted  an  enquiry 
as  to  the  amount  of  contribution  to  be  paid  to 
the  petitioner. —  WorihingUm  v.  Pakenham,  3  I. 
Jut.  221.    (C; 

4.  When  a  trustee,  entitled  to  receive  pur- 
chase-money, gives  an  order  requiring  it  to 
be  paid  to  a  person  named  therein,  and  ac- 
knowledges, in  the  deed  of  purchase,  the  re- 
ceipt of  the  money ;  and  when  the  transaction 
seems  to  be  within  the  province  of  the  trustee ; 
and  the  purchaser  has  no  notice  of  the  breach 
of  trust  committed  ;  he  is  not  liable  for  the 
misapplication  of  the  money. 

Semble — Parties  paying  money  to  trustees 
having  power  to  give  receipts,  are  not  bound 
to  pay  it  into  their  hands,  or  into  a  bank  to 
their  credit.  A  judgment  on  the  receipt  of 
the  trustee  is  sufficient  to  discharge  the  per- 
son paying. — Burns  v.  Sheppard,  6  L  Jur.  98. 
(C.) 


5.  A.  was  trustee  of  a  settlement ;  part  of 
the  trust  fund  being  secured  bv  a  bond.  B., 
the  executor  of  the  obligor,  witn  the  assent  of 
A.,  lent  the  sum  secured  by  the  bond,  and  all 
the  assets  of  his  testator,  on  mortgage  of  an 
estate,  which,  in  consequence  of  the  deprecia- 
tion of  property  at  the  time,  was  sold  in  the 
I.  £.  Court  for  a  sum  Insufficient  to  reach  the 
mortgage.  In  a  suit  by  the  c.  a,  t,  of  the  set- 
tlement and  the  legatees  of  the  testator,  A. 
and  B.  were  order^  to'  bring  into  Court, 
in  equal  shares,  the  amount  secured  by  the 
bond;  and  B.  was  ordered  to  bring  in  the 
remainder  of  the  assets,  without  prejudice  to 
any  proceeding  by  A.  against  B.  on  foot  of  the 
bond.  Held,  that  A.  could  not  in  Equity  re- 
cover from  B.  the  moiety  of  the  sum  secured 
by  the  bond,  which  he  had  paid  into  Court 
under  the  decree. — Montgomery  v.  Waring,  6 
I.C.  R.688.    (R.) 

6.  G.  and  H.,  trustees  of  a  settlement,  on 
the  solicitation  of  D.,  tenant  for  life  of  the 
settlement,  lent  the  trust  funds  on  a  security 
which  totally  failed.  G,  was  a  solicitor.  In 
the  transaction  no  other  solicitor  was  em- 
ployed for  the  lenders,  and  no  sufficient  in- 
vestigation of  title  was  made.  Held,  that  the 
trustees  were  compellable  to  replace  the  trust 
fund. 

That,  both  being  solvent,  H.  was  bound  to 
replace  one  moiety,  and  G.  the  other  moiety. 

That  G.  was  not  entitled  to  be  indemnified 
by  the  tenant  for  life,  the  aims  of  investigat- 
ing the  title  having  been  cast  upon  him. 
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AccowUtf  Sfc. 


That  H.  was  eDtitled  to  be  recouped,  by  |  The  cases  in  which  accounts  against  deftt. 
the  tenant  for  life,  the  amount  of  his  moiety. —  j  are  limited  in  point  of  time,  and  when  not, 
French  v.  GraJtam,  10  I.  C.  R.  522.     (C.)  considered.— Xot'oW  r.  Knipe,  12  I.  E.  B.  IK 

(C.) 


VU.  Trustees'  Accofnts,   Allowakceb, 

ASD  Costs. 

1.  Three  trustees  named  in  the  will  of  a 
testator  were  made  def  ts  to  an  equity  suit, 
and  although  in  the  same  interest  had  an- 
swered separately.  The  Lord  Chancellor  said 
that  circumstances  might  justify  the  defts.  in 
putting  in  separate  answers  ;  and  directed  the 
Master,  in  taxing  the  costs,  to  allow  to  the 
trustees  the  costs  as  of  one  answer  only,  un- 
less he  should  find  that  any  one  had  properly 
put  in  a  separate  answer,  and  then  to  allow 
his  reasonable  costs. — Dudgeon  y.  Corley^  4  Dr. 

6  War.  158.    (C.) 

2.  Costs  given  to  a  trustee  up  to  the  decree 
to  account  only,  when  his  account  had  been 
much  reduced  in  the  office. — Fozier  v.  Andrews, 

7  I.  E.  R.  595 ;  2  Jon.  &  L.  199.  (C.) 

8.  The  rule  that  a  receiver,  when  he  is  a 
party  to  a  cause,  shall  not  have  his  poundage, 
applies  only  to  the  cases  of  tru*itecs,  executors, 
owners,  and  heirs-at-law.  Except  in  those 
cases,  the  receiver  is  entitled  to  poundage, 
unless  the  order  of  appointment  provides  that 
he  shall  not  have  it. 

A  deft,  entitled  to  a  reversionary  interest, 
being  appointed  receiver  without  any  such 
provision,  is  entitled  to  his  poundage. — Bevan 
V.  White,  8  I.  E.  R.  675.     (R.) 

4.  The  rule  prohibiting  a  trustee,  a  solicitor, 
from  charging  costs  against  his  c.  o.  f.,  con- 
sidered. Securities  containing  such  charges 
set  aside  when  the  trust  deed  did  not  clearly 
authorise  them,  notwithstanding  letters  recog- 
nising the  right  to  charge  them,  and  a  petition 
for  taxation  presented  by  the  c.  q.  /.,  the  let- 
ters having  been  written,  and  securities  given 
under  influence,  and  the  latter  being  impro- 
vident. 

The  securities  set  aside  against  a  purchaser 
for  value  from  the  solicitor,  with  notice. — 
Gomletf  V.  Wood,  9  I.  E.  R.  418  ;  8  Jon.  &  L. 
678.    (C.) 

6.  An  action  of  covenant  was  brought 
against  a  trustee,  who  lodged  the  amount 
claimed  in  Court,  and  filed  a  bill  of  inter- 
pleader, which  was,  on  demurrer,  dismissed 
with  costs.  Held,  that  the  trustee  was  entitled 
to  have  the  money  returned  without  deduct- 
ing the  costs. — Doyle  v.  Dumoncel,  11  I.  E.  R. 
517.    (R.) 

6.  A  trustee  of  a  church  lease  expended 
considerable  sums  In  obtaining  renewals  and 
a  perpetuity  grant,  and  arranged  to  purchase 
the  lands  in  consideration  of  an  annuity  to 
the  c.  g.  t.y  under  an  award,  in  obtaining  which 
there  was  some  concealment,  and  which  though 
acted  on  for  fourteen  years,  was  never  com- 
pleted. In  a  suit  against  the  trustee — Held, 
that  the  new  interest  was  a  graft,  and  the  trus- 
tee was  bound  to  account  for  the  entire  period. 


7.  W.,  having  made  a  settlement  with  t 
general  power  of  revocation,  made  a  will,  bj 
which,  after  reciting  that  he  had  been  is- 
dnced  to  execute  the  settlement  contrary  to 
his  wishes  and  intentions,  and  that  it  wai 
fraudulently  and  wickedly  obtained  from  him, 
he  directed  the  trustees  and  executors  of  the 
will  to  use  their  best  exertions  and  to  take  all 
steps  necessary  to  have  the  deed  set  aside  sod 
cancelled ;  and  then  disposed  of  the  property 
included  in  the  deed.  Held,  a  goodrevocatioo 
under  the  power. 

In  a  suit  between  claimants  under  a  will 
and  an  inconsistent  deed  executed  by  the  tes- 
tator, the  costs  are  not  to  b%paid  out  of  the 
assets,  on  the  ground  that  the  difficulty  wu 
created  by  the  testator;  but  are  subject  to  the 
ordinary  rule  in  adverse  suits. 

Costs  given  against  a  trustee  under  the  trast 
deed  which  was  held  revoked,  when  he  bad 
also  a  beneficial  interest,  and  insisted  on  its 
validity.  — /nrin  v.  Rogers,  12  I.  E.  R.  159. 
(C.) 

8.  A  lunatic  claimed  as  heir-at-law  of  T. ; 
and,  estates  having  been  devised  by  T.  to 
trustees  for  charitable  purposes,  by  an  instrn- 
ment,  the  validity  of  which  as  a  will  was  im- 
peached, a  suit  was  instituted,  and  an  issue  to 
try  the  validity  of  the  will  directed  as  neces- 
sary for  freeing  the  lunatic^s  estate  from 
doubts.  The  trustees  were  directed  to  conduct 
the  issue  as  ptf s.  The  issue  was  found  against 
the  will.  Held,  that  though  the  trustees  were 
not  entitled  to  their  costs  under  the  decree, 
yet  the  Court  could,  upon  petition,  give  them 
out  of  the  lunatic's  estate. — In  re  ^nUa/,  12 
I.  E.  R.681.    (C.) 

9.  When  trustees,  in  good  faith,  invest  on 
a  security  not  in  strictness  justified  bj  the 
instrument  creating  the  trust,  but  which  is 
practically  secure,  and  from  which  no  loss  to 
the  trust  fund  occurs,  they  will  not  be  decreed 
to  pay  the  costs  of  a  suit  to  compel  them  to 
bring  in  the  fund  so  invested. 

In  this  case  the  Court  refused  the  trustees 
their  costs,  and  directed  the  petitioners'  costs 
to  be  paid  out  of  the  fund. — Fitzgerald  t.  F^ 
6  I.  C.  R.  146  ;  2  I.  Jur.  N.  S.  89.     (C) 

10.  A  trustee,  not  charged  with  interest  on 
balances  from  time  to  time  retained  by  him, 
when  it  did  not  appear  that  he  applied  them 
to  his  own  private  purposes ;  and  it  was  ne- 
cessary, from  the  nature  of  the  trust,  that  he 
should  retain  the  balances  for  its  execution. 

When  a  trustee  has  acted  fairly  and  &»s 
Jide,  he  will  not  be  deprived  of  his  costs  of  s 
suit  against  him  to  compel  him  to  acconnt, 
merely  because  a  claim  made  bv  htm  has  been 
disallowed  In  the  office,  and  he  has  been  found 
by  the  Master  to  be  a  debtor  on  the  accoont, 
when  the  claim  made  against  him  by  the  f^ 
titloner  has  been  greatly  reduced. — Norris  t. 
Duckworth,  8  I.  Jur.  N.  S.  188.    (R.) 


Bankruptcy/  of. 


[TRUSTEES.]  Cestui  que  Trust.  1 30 1 


1.  y.  devised  real  estate  in  trust  for  her 
hasband  for  his  life,  and  directed  the  trustees 
to  sell  and  convey  the  property  absolately  to 
him,  for  a  named  som,  applicable  to  the  par- 
poses  of  her  will,  provided  that  he  declared, 
within  one  year  after  her  death,  that  he  ac- 
cepted the  proposal. 

Semble — The  right  of  pre-emption  to  the 
hasband  was  a  gift.  The  trustees,  therefore, 
were  not  bound  to  make  out  title  to  him,  nor 
were  thev  entitled  to  receive,  out  of  V.*s  as- 
sets, and  to  the  prejudice  of  the  persons 
entitled  to  the  residue,  the  costs  of  making 
out  title. 

Solicitors  having  been  employed  by  the 
tmstees  to  make  out  the  title,  the  costs  were 
allowed  on  taxation  against  the  trustees,  per- 
sonally, under  the  Solicitors  Act  (12  &  13  Fie, 
c.  58),  ss.  8,  4. — In  re  Davison  ff  Torrens,  17  I. 
C.  R7.    (R)      • 


VIII.  Bankruptcy,  Insolvency,  or  Abscond- 
ing OF  Trustees  :  ooino  abroad,  or 

REFUSING  TO  CONVEY. 

[Powers  of  the  Court  in  such  cases  to  ap- 
point new  Trustees  regulated  by  18  &  14  Kic, 
c.  60;  15  &  16  Ftc,  c.  65,  are  more  fully 
powers  given  by  28  &  24  Ktc,  c.  145,  s.  27.J 

2.  A  trustee  and  executor  is  not  within 
the  1  W.  4,  c.  60,  s.  22.— Clarke  v.  WiUon, 
Hay.  &  J.  424.    (E.E.) 

8.  When  an  estate  in  remainder  is  vested 
in  trustees,  with  powers  of  sale,  the  c.  q.  truaU 
are  entitled  to  have  the  trustees  cognizant  of 
the  sale,  and  consulted  with  reference  there- 
to ;  but,  if  they  subsequently  adopt  the  sale, 
and  it  is  acted  upon,  and  the  money  received 
under  it,  the  Court  will  confirm  it. — Biacktoood 
V.  Burrowesy  2  Con.  &  L.  459 ;  4  I.  E.  R.  609. 
(C.) 

4.  When  the  power  to  appoint  new  trustees 
directed  the  property  to  be  vested  in  them, 
jointly  with  the  surviving  or  continuing  trus- 
tee, and  the  surviving  trustee  had  become 
bankrupt — Held,  that,  notwithstanding,  a  vali^ 
appointment  of,  and  transfer  of  the  estate  to 
the  new  trustee  might  be  made  under  the 
power.— /n  re  Roche,  2  Dr.  &  War.  287 ;  1  Con. 
&L.806.    (C.) 

5.  In  petition  cases  under  the  Trustees  Act, 
arising  from  trustees  being  out  of  the  juris- 
diction, the  aflSdavit  should  state  where  the 
trustee  is.  If  he  is  in  England,  he  must  be 
served. — Ex  parte  Hughes,  6  I.  E.  R.  559 ;  1 
Jon.  &  L.  82.    (C.) 

6.  Semble — ^That  neither  bankruptcy  nor  oc- 
casional residence  abroad  disqualifies  a  testa- 
mentary trustee,  to  whom  the  testator  has 
unconditionally  confided  a  large  personal  dis- 
cretion in  administering  the  trusts,  together 
with  power  to  appoint  a  receiver  of  the  rents 
of  the  trust  estates. — ArcHbold  v.  Commrs.  of 
Ch.  Don,  ^  Beq,,  2  H.  L.  Cas.  440.—  [Revg. 
11 1.  E.  R  187.] 


7.  When  a  new  trustee  is  appointed  in  lieu 
of  one  of  two  trustees  out  of  the  jurisdiction, 
a  third  person  should  be  appointed  to  concur 
with  the  continuing  trustee  in  conveying  chat- 
tels real,  the  subject-matter  of  the  trust,  to 
the  new  trustee  and  continuing  trustee,  in 
order  to  prevent  a  severance  of  the  ioint 
tenancy. — In  re  Darky,  6  I.  Jur.  41.    (R.) 


IX.  Trustee  and  Cestui  que  Trust. 

1.  In  general, 

2.  Lien  and  Rights  of  Trustee  as  against 

Defaulting  Cestui  que  Trust, 


IX.  1.  Trustee  and  Cestui  que  Trust,  generally, 

[As  to  the  liability  of  Trustee  for  a  breach 
of  trust,  see  also  Trustee,  II,  2 — Investment 
OF  Trust  Fund,  and  Trustee,  V,  1 — ^Pur- 
chases BY,  &c.] 

8.  A  petition  to  change  the  trustees  in  a 
settlement  ought  to  be  presented  by  the  c.  a.  t., 
not  by  the  proposed  trustees. — In  re  (XDell, 
Hayes,  257.    (E.E.) 

9.  A  trustee,  who  permitted  his  c.  q,  t,  to 
remain  In  possession  of  the  trust  estate,  was 
sued  in  covenant  bv  the  landlord  for  rent  due 
by  the  c.  q,  t.  Held,  that  the  trustee  was 
entitled  to  be  repaid  the  amount  of  rent 
advanced  by  him,  in  priority  to  other  cre- 
ditors of  the  c.  q,  t,,  who  had  obtained  a 
receiver  over  the  trust  estate. — Leech  v.  MuUoy, 
1  I.  Jur.  50.    (R) 

10.  When  a  trustee,  at  the  instance  and 
with  the  concurrence  of  one  of  hLs  c.  q,  t,. 
Invests  trust  funds  In  an  unauthorised  secu- 
rity, whereby  loss  occurs,  the  trustee  cannot 
compel  the  concurring  c.  q,  t,  to  indemnify 
him  from  that  loss,  unless  so  far  as  the  c. 
q,  t,*s  Interest  in  the  trust  fund  may  extend, 
or  unless  there  be  a  special  contract  to  in- 
demnify the  trustee.  —  Trafford  v.  Boehm,  8 
Atk.  440,  explained. — Browne  v.  Maunsell,  5  I. 
C.R.851.    (C.^ 

II.  Personal  estate  was,  by  settlement,  vested 
upon  trust,  for  R.,  a  married  woman,  for  life, 
without  power  of  anticipation;  and,  if  no 
issue  of  the  marriage,  and  M.,  the  husband 
of  R.,  survived  her,  as  R  should  by  deed 
or  will  appoint;  if  R  survived,  for  her  ab- 
solutely. W.,  acting  trustee  of  the  settle- 
ment, at  the  Instance  of  R.  applied  the  settled 
property  In  discharge  of  M.  s  liabilities.  M. 
died ;  and,  by  R*s  request,  the  trustee  took 
no  steps  to  realise  M.'s  assets.  R  married 
again,  after  the  lapse  of  some  vears,  and  in 
her  marriage  settlement  recited  her  wish  to 
give  credit  to  W.  for  all  payments  made  by 
him  at  her  request.  In  breach  of  trust.  Held, 
that  R  had  lost  her  right  to  make  the  trustee 
liable  for  his  breaches  of  trust. — Rutherfoordr, 
Maziere,  18  I.  C.  R  204  ;  7  I.  Jur.  N.  S.  210. 
(C.) 

12.  M.,  seized  and  possessed  of  real,  chattel 
real,  and  personal  property.  Including  pro- 
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IX.  2.  Lien  and  Rights  of  Trustee  as  against 
JJefanlting  Ctstui  que  Tfusi. 

2.  Where  the  trustee  of  a  fund  settled  on  a 
husband  until  insolvency,  and  then  to  the 
separate  use  of  his  wife,  at  the  urgent  solici- 
tation of  the  wife  committed  a  breach  of 
trust  by  lending  part  to  the  husband,  and  he 
became  insolvent,  whereupon  the  wife  claimed 
the  whole  fund — lield,  that  the  trustee  was 
responsible  to  her,  as  during  the  husband's 
estate  she  could  not  bind  the  remainder  to 
her  separate  use. 

It  is  no  answer  to  such  a  claim  that  the 
husband's  insolvency  was  concerted,  if  that 
was  done  merely  to  evade  his  debts. — Semite, 
it  would  be  a  defence  if  the  insolvency  was 
concerted  for  the  purpose  of  calling  the  wife's 
estate  into  existence. — Mara  v.  Manning^  8  I. 
E.  B.  218  ;  2  Jon.  &  L.  811.  (C.) 

3.  A  trustee  of  a  marriage  settlement,  by 
which  funds  were  settled  on  trust  for  the  hus- 
band and  wife  successively  for  life,  and  after 
their  deaths,  for  their  children,  paid  over 
nearly  the  whole  fund  to  the  husband,  by 
whom  it  was  invested  in  the  purchase  of  a 
terminable  leasehold  interest  producing  an 
income  larger  than  would  be  derived  from 
a  proper  investment.  The  hnsband  died  in 
1835.  On  his  death  the  trustee  paid  the 
residue  of  the  fund  to  the  wife,  who,  with 


perty  in  N.,  held  for  lives  renewable,  subject 
to  a  lease  for  99  years  from  Feb.  17(>2,  devised 
all  her  property  to  R.  and  H.,  whom  she 
named  her  executors,  upon  trust,  to  pay  an- 
nuities; and,  subject  thereto,  devised  her  pro- 
perty to  other  persons.  The  will  empowered 
the  trustees  and  executors  to  sell  and  dispose 
of  any  portion  of  the  property  as  they  should 
think  rtt,  for  the  advnntnge  of  the  parties 
interested.  M.  die<l  in  lt<VJ:  11.  alone  proved 
the  will,  and  obtained  a  renewal  of  N.  in  his 
own  name,  as  trustee.  In  1H24,  one  of  the 
persons  beneficially  entitled  to  N.  executed  a 
renewed  lea^e  at  an  increased  rent,  in  the 
preparation  of  which  H.  acted  as  solicitor. 

Thede\i>ed  property  having  become  defi- 
cient to  pay  the  annuities,  the  annuitants, 
about  1.S44,  went  into  pos>ession  and  receipt 
of  the  rents  and  profit^s  of  all  the  devised 
property.  On  the  exj>iry  of  the  lease  of  17(»2, 
the  annuitants  filed  their  cause  petition 
against  the  lessees  under  the  lease  of  1824, 
claiming  thereby  to  hold  discharged  of  this 
lease.  He/d,  that  the  receipt  by  the  annui- 
tants, from  1H44,  of  the  increased  rent,  did 
not  operate  as  a  confirmation  of  the  lease 
by  them  ;  and  that  they  were  entitled  to  hold 
discharged  from  the  lease. — ^hfraij'ey.  Hgves, 
14  I.  C.  U.  558 ;  8  I.  Jur.  N.  S.  405.     (0.) 

1.  Trustees  for  charity  permitted  to  sell 
land  held  under  lease,  the  subject  of  the  trust, 
though  subject  to  a  covenant  to  expend  £iHHH) 
in  building  thereon.  The  landlord's  rights 
were  saved,  and  the  title  not  forced  on  an 
unwilling  purchaser,  on  account  of  the  cove- 
nant.— Jn  re  The  Catholic  Universily^  111.  Jur. 
N.  S.  250.  (R.) 


knowledge  of  the  circumstances,  continued  to 
receive  the  produce  of  the  leasehold  ontil  the 
term  expired  in  1852.  On  her  death,  her 
children  became  under  her  will  beneficially 
entitled  to  her  assets,  which  were  more  than 
sufiicient  to  replace  the  misapplied  fund,  and 
one  of  them  became  her  personal  representa- 
tive. Held,  that  in  a  suit  by  the  children, 
claiming  under  the  settlement,  to  compel  the 
representatives  of  the  trustee  to  bring  in  the 
misapplied  fund,  the  latter  bad  a  right  to 
have  an  indemnity  from  the  children  to  the 
extent  of  the  amount  which  their  mother  bad 
received  in  rents  from  18«i5  to  1852,  in  addi- 
tion to  the  balance  paid  over  to  her. — BeniUy 
v.  Robinson,  9  I.  C.  R.  479 ;  Dr.  Rep.  taip. 
Napier,  591.  (C:.>— [Reversed ;  10  L  C.  B. 
287  ;  6  I.  Jur.  N.  8.  7.  (C.A.)] 

4.  G.  and  11.,  trustees  of  a  settlement,  on 
the  solicitation  of  I).,  tenant  for  life  of  the 
settlement,  lent  the  trust  funds  on  a  secnritj 
which  totally  failed.  G.  was  a  solicitor.  In 
the  transaction  no  other  solicitor  was  em- 
ployed for  the  lenders,  and  no  sufficient 
investigation  of  title  was  made.  Held,  tliat 
the  trustees  were  compellable  to  replace  the 
trust  fund ;  that,  both  being  solvent,  U.  wa^ 
bound  to  replace  one  moiety,  and  G.  the 
other  moiety  ;  that  G.  was  not  entitled  to  be 
indemnified  by  the  tenant  for  life,  the  omu 
of  inve.^tigating  the  title  having  been  cast 
upon  him  ;  and  that  II.  was  entitled  to  be 
recouped  by  the  tenant  for  life  the  amount  of 
his  moiety. — French  v.  Graham,  10  I.  C.  B. 
522.  (C.) 


X.  To  Preserts  Contingent  Remxindkbs. 


TURBARY,  RIGHT  OF. 

[See    alio   Deed,    Words — Landlord   akd 

Tenant.] 

6.  A  demise  of  "land,  with  the  bog  and 
mountain  thereunto  adjoining,"  does  not  con- 
fer upon  the  lessees  a  right  to  cut  turf  for 
s&le.—  Chattertott  v.  While,  1  I.  E.  R.  200.  (B.) 

6.  The  words  "bogs  and  turf-mosses,"  in 
their  primary  meaning,  and  when  uncontrolled 
by  the  context,  signify  a  particular  descrip- 
tion of  land  ;  and  a  grant  thereof  will  pass  the 
soil  and  freehold  in  such  descriptions  of  laod. 

An  exception  of  bogs  and  turf-mosscs  in  a 
lease  is  not  cut  down  to  signify  a  reservation 
of  a  right  of  turbary  merely,  but  the  fact  that 
the  grantor  also  reserves  to  himself  the  right 
of  ingress,  egress,  and  regress,  to  dig  for  and 
carry  away  the  excepted  premises.— -CoW*  ▼• 
0/pherts,  4  I.  E.  R.  241 ;  L.  &T.  820.  (E.E.>- 
[bee  also,  Massay  v.  Gubbins,  L.  &  T.  95.] 

7.  The  Bishop  of  D.,  seized  in  fee  in  right 
of  his  bishopric,  demised  to  J.  for  twenty-one 
years,  all  that  territory  of  land  called  Bn  f*" 
cept  all  royalties,  mines,  minerals,  qnarries, 
and  turbaries ;  with  liberty  to  dig,  cut,  s*^** 
and  carry  away  the  same:  provided  alwayi 
that  J.  and  his  nnder-tenants  actnallT  residiof 
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on    the  premises  shall,  notwithstanding  the 
reservation  or  exception  of  turbaries,  be  per- 
mitted to  cut,  save,  and  take  as  much  turf,  each 
year  during  the  demise,  as  maj  be  sufficient 
for  their  firing,  to  be  burned  or  consumed  on 
the  premises ;  but  J.,  his  executors,  &c.,  nnd 
his  and  tlieir  under-tenants,  shall  not  by  this 
proviso  have  any  right  to  cut  or  save  turf  for 
their  firing  in  other  parts  of  the  excepted  tur- 
baries, but  such  as  shall,  from  time  to  time,  be 
marked  out  for  them  by  the  Biishop  of  D.    J. 
demised  part  of  the  lands  to  I.  for  twenty-one 
vears,  with  a  toties  quoties  covenant  for  renewal, 
Dy    the  description  of  all  that  farm  in  B. 
which  he  purchased  from  R^  and  then  in  his 
possession ;  excepting  and  always  reserving 
out  of  this  demise  all  royalties  of  what  nature 
or  kind  soever,  as  the  same  are  and  may  be 
excepted  from  time  to  time  by  the  Bishop  of 
D.  and  his  successors,  from  J.,  his  heirs,  and 
assigns.    When  this  demise  was  made,  I.  was 
in  possession  of  a  portion  of  bog.  as  part  of 
the  farm  of  B.  which  he  had  purchased  from 
R.     The  estate  of  J.  vested  in  D.,  who,  in 
the  year  1885,  acquired  the  inheritance  in  the 
lands  under  the  3  &  4   W.  4,  c.  37.    By  the 
conveyance  of    the  fee,  the  Bishop  of    D. 
granted  to  him  the  lands  as  described  in  the 
lease  to  J.,  together  with  "  all  royalties,  mines, 
minerals,  bogs,  mosses,  and  turbaries."    The 
estate  of  I.  vested  in  his  sons,  W.  and  J.  I. — 
W.  and  J.  I.  having  presented  a  petition  for 
a  conveyance  of  the  inheritance  in  the  lands 
demised  to  J.,  it  appeared  by  the  report  of 
the  Remembrancer,  that  during  the  last  fifteen 
years,  D.  had  used  to  give  to  his  tenants 
occupying  other  portions  of  the  demised  lands 
liberty  to  cut  turf  for  their  own  consumption 
on  the  portion  of  bog  in  the  possession  of  W. 
and  J.  I.,  and  that  the  said  under-tenants  had 
cut  turf  accordingly,  without  any  hindrance 
by  W.  and  J.  I.,  or  the  Bishop  of  D. :  and 
that  W.  and  J.  I.,  and  those  from  whom  they 
derived,  had  at  all  times  cut  turf  for  their 
own  consumption,  and  had  given  permission 
to  such  persons  as  they  thought  proper  to  cut 
turf  upon  the  bog  in  their  possession,  without 
any  hindrance  by  the  Bishop  of  D.,  J.,  or  D. 
heldj  that  the  soil  of  the  bog  in  the  posses- 
sion  of  J.,  at  the  time  when  the  lease  was 
made  to  him  passed  to  him  under  that  demise. 

That  the  petitioners  were  entitled  to  a  con- 
veyance of  the  inheritance  in  the  premises 
demised  by  the  lease  to  J. ;  and  there  ought 
not  to  be  therein  inserted  a  covenant  that  it 
should  be  lawful  for  D.,  his  heirs  or  assigns, 
to  direct  any  person  residing  on  the  territory 
of  land  called  B.,  who  had  no  bog  within  his 
holding,  to  resort  to  the  bog  in  the  possession 
of  W.  and  J.  I.,  for  the  purpose  of  cutting 
turf  thereon ;  and  that  the  persons  so  directed 
might  cut  and  carry  away  such  quantity  of 
turf  each  year  as  might  be  necessary  for  their 
own  consumption,  without  any  hindrance  of 
W.  or  J.  I.,  their  heirs  or  assigns. 

In  the  conveyance  to  the  petitioners,  the 
same  general  words  were  made  use  of  as  were 
contained  in. the  conveyance  from  the  Bishop 
of  D.  to  the  respondent.  See  also  the  case  of 
Dockrill  V.  Dolan.  —  Irons  v.  Douglas,  3  I.  E. 
R.  601.  CE.E.) 


I.  A  mere  demise  of  bog,  as  such,  will  not 
give  the  lessee  a  right  to  cut  turf  for  sale, 
particularly  when  the  demise  is  of  the  bog  to- 
gether with  other  property.  But  if  nothing 
but  bog  be  demised,  and  it  is  not  convertible 
to  any  other  use,  same  being  cut  for  sale,  or  if 
it  were  at  the  time  of  the  demise  used  by  cut- 
ting it  for  sale,  the  lessee  may  cut  turf  for 
sale. — Coppinger  v.  Gubbins,  9  I.  E.  R.  304 ;  3 
Jon.  &  L.  397.    (C.) 

2.  Demise  of  a  part  of  the  lands  of  L., 
together  with  the  bog  in  the  possession  of 
the  lessee,  situated  in  the  bogs  of  L.  and  R. 
The  lessee  was  in  possession  of  part  of  the 
bog  of  R.,  in  which  he  had  cut  turf  for  his 
own  consumption,  but  not  for  sale.  Hekl,  that 
the  lease  did  not  confer  a  right  to  cut  turf  for 
sale  on  the  bog  of  R. — Fowler  v.  Blakeky,  13 
I.  C.  R.  68.    (R.) 

3.  A  house,  garden,  and  parcel  of  land 
were  demised  in  1810.  The  lands  were  si- 
tuated in  a  large  district  of  bog,  where  the 
inhabitants  supported  themselves  by  the  tur- 
bary, and  had  been  used  for  upwards  of  40 
years  as  turbary.  A  portion  of  the  lands  had 
been  reclaimed  and  cultivated  by  the  tenant. 
The  Court  restrained  the  tenant  from  cutting 
turf  for  sale  on  that  portion  of  the  lands 
which  was  devised  as  **  garden,"  but  dissolved 
the  injunction  as  to  the  remainder  of  the 
lands. — ^Stevenson  v.  Moore,  7 1.  C.  R.  462.  (R.) 

4.  J.  obtained  a  Crown  grant  of  111  acres 
profitable  land  in  M.,  with  all  pasture,  tur- 
bary, bogs,  mountains,  to  the  said  premises 
belonging,  or  in  anywise  appertaining.  K. 
and  F.  obtained  similar  grants  of  lands  in  M. 

B.  obtained  a  subsequent  grant  of  "  one  quar- 
ter of  lands  in  M.,  containing  134  acres  profit- 
able land,  and  also  a  parcel  of  bog  in  common 
unto  the  above  lands,  called  C,  containing 
236  acres." 

In  the  Book  of  Distributions,  C.  was  de- 
scribed as  "  bog  in  common  to  M.,  236  acres.** 

C.  was,  from  time  immemorial,  used  for  pas- 
ture and  turbary  by  the  tenants  of  all  por- 
tions of  M.  Ileldf  on  petition  for  partition, 
that  the  representatives  of  J.,  K.,  F^  and  M. 
were  tenants  in  common  of  C. 

The  Book  of  Distributions  is  admissible 
evidence  in  points  relating  to  property  de- 
rived from  the  Crown,  under  the  Acts  of 
Settlement  and  Explanation,  at  least  when 
the  original  survey  cannot  be  produced. 

Decree  for  partition,  with  a  reference  to  the 
Master  to  ascertain  shares. — Knox  v.  MayOj 
7 1.  C.  R.  663;  Dr.  Rep.,  temp,  Napier,  226.  (C.) 


TURPIS  CONTRACTUS. 
See  Consideration,  III. 

UNCERTAINTY. 

In  Aareement.    See  Aobekmbnt,  IV. 

In  Objects  of  Donor*s  BowUy.    See  Cha- 

Kmr,  n. 
In  Answer,    See  Pleadino,  Akbwer. 
In  WiU.    See  Will,  XIV. 
In  Plea,    See  Plbadiko,  Plea. 


1304 


[USURY.] 


UNCLAIMED  DIVIDENDS. 
See  Bankkuptct,  XV — RECoirrBTANCB,  &c. 

UNDER-CLERKS. 
See  Practice,  Officers  of  Court. 

UNDER-LEASES. 
See  Landlord  and  Tenant,  V. — Lease. 

UNDERWOOD. 
See  Timber. 

UNDERTAKING  TO  APPEAR. 
See  Practice,  Appearance. 


UNDUE  ADVANTAGE. 

—  By  Relations.    See  Fraud,  VEI. 

—  By  Commissioners^  Assignees^  or  Solicitor  to 

Fiat.     See  ibid. 

—  By  Solicitor  over  Client.     See  ibid. 

—  By  Afjent  over  Principal,  or  by  Servant  over 

master.     See  ibid. 

—  By  Guardian  over  Ward,     See  ibid. 

—  Bv  Trustee  or  Executor     See  ibid. 

—  How  affected  by  Lapse  of  Time    See  ibid. 


UNDUE  INFLUENCE. 
See  Agreement,  IV — ^Deed^  VI — ^Fraud,  VII. 

UNIFORMTTY. 
See  Statutes,  Construction  of,  n. 

UNREASONABLENESS. 

—  In  Agreement.    See  Agreement,  IV. 

—  In  Bond.     See  Bond,  III. 
^  In  Covenant, 


ISee  5  &  6  TT.  4,  c.  41.  Bat,  see  now  17  & 
18  Vic,  c.  90.] 

1.  Tbe  circamstances  that  tlie  re-pajment 
of  the  parchase-money  of  an  annuity  is  m- 
cnred  by  an  insurance  on  the  grantor's  life, 
and  that  he  has  covenanted  to  pay  the  pre* 
tniams,  do  not  bring  a  case  within  the  Usury 
Statute.— if on/y  r.  HawkinM,  1  Dr.&WaL363. 
CC.) 

2.  It  is  a  defence  to  a  suit  instituted  to 
raise  the  arrears  of  a  rentcharge,  that  it  wis 
granted  upon  a  usurious  consideration;  aod 
it  is  not  necessary  that  the  deft,  should  file 
a  cross-bill  to  impeach  it. 

The  Statute  of  Usunr  may  be  pleaded  to 
a  suit  in  equity  ;  and,  if  so,  it  may  be  relied 
on  as  a  defence  in  the  answer. — Moherr.Ber- 
mingham,  6  I.  £.  R  6.    (E.E.) 

3.  Qucere — ^Whether  an  annuity  for  a  term 
of  years  certain,  which  will,  within  the  term, 
repay  the  purchase-money,  and  more  than 
legal  interest  upon  it,  is  usurious  ? — Kenny  t. 
Lynch,  8  I.  E.  R.  207.  {C.)—[See  s.  c,  9  L  E. 
R.  530 ;  2  Jon.  &  L.  819.    (C.)] 

4.  It  was  agreed  between  A.,  B.,  and  C^ 
that  B.,  in  consideration  of  money,  should 
surrender  his  lease  to  C;  that  C.  should  makes 
new  lease  to  A.;  and  that  A.  should  sub-demise 
it  to  B.,  at  a  rent  equal  to  £9  per  cent,  on  the 
consideration  mon^y.  Semble,  the  agreement 
is  not  void  for  usury. — Dowling  r,  Zegk,  9  L 
E.  R  413 ;  3  Jon.  &  L.  716.    (C.) 

5.  The  owner  of  a  leasehold  for  fifty  years 
unexpired,  in  consideration  of  £300,  granted 
an  annuity  of  £45.  charged  on  the  leasehold, 
and  assigned  the  latter  to  secure  the  annnitj. 
The  annuitant  covenanted,  at  any  time  on 
payment  of  £800,  and  on  getting  six  months' 
notice,  to  reconvey.  Held,  an  usurious  trans- 
action.— Kenny  v.  Lynch,  9  I.  £.  R  530.  (C.)— 
[But  see  Wade  v.  WilUamson,  2  L  C.  R  299. 


USES. 

And  Trusts.    See  Frauds,  Statutb  of,  HI 

—Trusts,  XTV. 
Of  Fine  or  Recovery,    See  Finxs,  Ac,  V. 

USHER 
.  See  Practicb,  Officers  of  Court. 

USUAL. 

-  Covenants.    See  Lbasb,  HI. 

-  Powers.    See  Powers,  V. 

USURy. 

-  And  as  to  Leases  connected  with  Loan,    See 

Lease,  I — Statutes,  Construction  of, 
n — Interest  Pecuniary,  IV— Heir- 
at-law,  nL 


6.  A  bond,  with  warrant  of  attorney  to  enter 
judgment,  though  there  be  a  contemporaneoos 
agreement  to  pay  interest  at  £12  per  cent  for 
the  sum  secured,  is  not  void  for  usury  within 
the  exception  in  the  2  &  3  Vic,  c.  87,  s.  1, 
if  the  debtor  has  not  lands  on  which  the  jodg* 
ment  can  attach. — Baker  v.  ^&a,  10 1.  E.  & 
226.    (R) 

7.  When,  in  consideration  of  £200,  an  An- 
nuity of  £25  was  granted  out  of  premises  held 
for  a  term  of  years,  during  which  that  sum  of 
£200  and  legal  interest  might  be  more  thsn 
repaid  by  receipt  of  the  annuity;  and  the 
deed  empowered  the  grantor  to  re-purchase 
the  annuity  on  payment  to  the  grantee  of 
£200,  and  the  arrears  of  the  annuity;  SembU^ 
that  such  a  transaction  was  not  usuriofi8« 

Semble  also,  that  the  decision  in  Ken^  ^* 
Lynch,  9  I.  E.  R  580,  cannot  be  upheld.-" 
I  Wade  T.  Williamson,  2  I.  C.  R  299.    (C.) 
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VACATION. 

See  Pbactice,  Vacation.    G,  O.  (1867), 

266,  268. 


VALIDITY. 

C^ Agreement.    See  Aoreemekt,  IV. 

Of  Annuity,    See  Annuity,  I. 

Of  Arbitration  and  Award,    See  Arbitra- 
tion AND  Award,  V. 

0/  Assignment.    See  Assignor  and  As- 
signee— Assignment. 

Of  Fiat,    See  Bankruptcy,  VI. 

W  Bond    See  Bond,  III. 

W  Charity.    See  Charity,  IT. 

Of  Condition.    See  Condition,  I. 

Of  Consideration.    See  Consideration,  HI. 

O/*  Copyhold.    See  Copyhold,  IX. 

Of  Covenant.    See  Covenant,  I. 

Of  Debts.    See  Debts,  I. 

Of  Deeds.    See  Deeds,  I,  m,  V,  VI. 

Of  Fines  and  Recoveries,  See  Fines,  &C.,  VI. 

Of  Agreements  under  the  Statute  of  Frauds. 
iS<?6  Frauds,  Statute  op,  I. 

Of  Gifts  and  Grants.    See  Husband  and 
Wipe,  I. 

Of  Articles  before  Marriage.     See  ibid. 

Of  Insurance.    See  Insurance. 

^  Lease.    See  Lease,  I. 

Of  Limitations.    See  Limitations,  I,  n. 

Of  Marriage.    See  Marriage,  I. 

Of  Mortgage,    See  Mortgage,  I. 

^Notice,    See  Notice,  I. 

Of  Transactions  and  Dealings  between  Parent 
and  Child.    See  Parent  and  Child,  V. 

Of  Plea.    See  Pleading,  Plea,  I. 

W' Execution  of  Pouter.    5ee  Power,  I. 
■  Of  Settlement.    See  Settlement,  n. 

Of  Modus.    See  Tithes,  X. 

Of  Trust.    See  Trust,  VII. 

Of  Witt.  5«eWiLL,  11,111,  VI,  xm. 


VALUING  ANNUITIES. 
See  Bankruptcy,  Xm. 


VALUE  OF  LANDS. 

See   Practice,    Commission    to    ascertain 
Boundaries  and  Value  of  Lands. 


VARIANCE  BETWEEN  ARTICLES  AND 
SETTLEMENT. 

See  Settlement,  n. 


VARYING  MINUTES. 
See   Practice,    Decreb. 


VENDOR  AND  PURCHASER. 

—  Suspecting  Interest  as  between  them.    See  In- 

terest Pecunliry,  I. 

—  Payment  into  Court  by.    See  Practice,  Pay- 

ment into  Court. 


—  Incapacity  of  Purchtuer  from  Fiduciary' Po- 

sition^  Proud,  Party  to  Suit,  (fc.  See 
Fraud,  ante,  p.  352  — Practice,  Sales 
Judicial,  ante,  p.  1097. 

—  Receiver  between.    See  Practice,  Receiver. 

See  Agreement — Pleading,  Parties — Prac- 
tice, Sales  Judicial— Fraud—Notice. 

I.  Generally:  Payment  of  Purchase- 
money. 
IL  Enforcing  Contract  between — Ge- 
nerally,  OR  ON  Conditions.     See 
post,  IV. 

1.  When  and  on  what  Grounds  En- 

forced. 

2.  When  not, 

III.  Rights  of  Vendor  and  Purchaser 
between  the  making  of  the  Con- 
tract, AND  its  Completion;  Con- 
sequences OF  Delay. 

1.  In  general;  as  to  Deterioration  of 

Property, 

2.  Conseintences  of  Delay, 

a.  Payment  of  Interest  on  Put' 

chase-money, 

b.  Investment     of   Purchase' 

money ;  wm  is  to  have  the 
Ben^t,  or  bear  the  Loss 
of  the  Investment, 

rV.  Of  the  Title. 

1.  Generally, 

2.  When  Purchaser  must  accept  it. 
8.   When  not  bound  to  accq>t  it, 

4.  By  Assignees  in  Bankruptcy,  ffc,^ 

and  under  Trusts  to  Sell, 

5.  When  Title  is  not  made  out  until 

afier  Contracts,  or  after  Insti- 
tution of  the  Suit. 

V.  When  the  Purchaser  may,  or  must 

TAKE  THE  TiTLE,    WITH    InDEMNTTY, 

or  with  Compensation. 
VI.  Allowance  to  Purchaser  respect- 
ing Abatement  of  Price. 
Vn.  Delivery  of  Possession  ;  its  Effect 
AS  AN  Allowance  or  Waiver  of 
^^       Objections  to  Title. 
VIU.  The  Conveyance,    Surrender,   and 
Admission  of  Parties;  the  Costs 
of  same. 
IX.  Purchaser's   and   Vendor's    Cove- 
nants. 
X.  Discharge  of  Contract — Refunding 

Purchase-money. 
XI.  Bona  Fide  Purchaser,  how  Favoured 

or  Bound. 
XII.  Lien  concerning. 

1.  Of  Vendor. 

2.  Of  Purchaser, 

Xni.  Of  Notice  AND  ITS  Effect  ;  ofChoses 
IN  Action. 

1,  What  amounts  to  Notice, 

2,  Effect  of  Notice,  or  of  its  Want. 
d.  Gnoses  in  Action. 

XrV.  Application  of  Pttrchase-money. 
XV.  Life  Estates,  Reversions,  and  other 
Partial  or  Limited  Interests. 
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I.  Vendor  and  Pcrchaber  generally: 
Payment  or  the  Purchase-money. 

1.  Two  judjrments  of  1797  were  obtained 
agaiDst  one  seized  of  the  lands  of  B.  and  S. 
B.  was  sold  in  the  I.  E.  ('<»urt,  on  the  peti- 
tion of  a  mortgajjee  of  1845 ;  and,  the  pro- 
ceeds of  the  sale  beinjr  insuflicient  to  pay  the 
mortjrage,  an  i>sue  waH  directed  by  that  Court 
to  try  whether  the  judj?inents  had  been  paid. 
A  verdict  fuund  that  they  liai  not  been  paid. 
The  morttrapee  wan  thereupon  directed  by  the 
Court  to  pay  the  sum  due  on  the  judfnnents, 
and  thev  were  asvjrrned  to  a  trustee  for  her. 
IlfhU  that  tlie  judjjments  were  sub^i^tinp 
charges  a^nin>t  S.,  and  were  not  barred  by 
the  Statute  <»f  Liniitatiuns. — Morris  v.  IJerUr't, 
9  I.  C.  R.  327.     (U.) 

2.  A  purchaser  from  a  lessor,  who  is  bound 
to  grant  a  renewal,  i*;  entitled  to  those  renewal 
fines  only  which  accrued  after  his  purchase. — 
De  Veaux  v.  Mara,  lo  I.  C.  R.  IG.     (li.) 


n.    Enforci^o  Contract  between  :  Gene- 
rally, or  on  Conditions,  ^ee  post,  IX. 

1.  When   and  on  what  Grounds  en- 

forced. 

2.  When  not. 


H.  1.  Enforcinq  Contrat  t  betice€n :  Generally^  or 
on  Conditions :  When  and  on  what  Grounds 
enforced:  When  not. 

8.  In  Equity  there  is  a  marked  distinction 
between  what  is  necessary  to  resist  a  suit  for 
specific  performance  of  a  contract,  and  a  suit 
founded  on  a  contract 'executed. —  Vigors  v* 
Pike,  8  Cl.  &  F.  C45. 

4.  A.  and  B.  entered  into  a  verbal  treaty 
for  the  purchase  of  premises  belonging  to  A. 
Being  unable  to  agree  on  the  price,  A.  wrote 
to  C.  that  he  would  take  from  B.  a  named 
sum  for  the  premises,  reserving  a  small  part 
thereof  for  his  sister,  if  C.  approved.  B. 
lodged  that  sum  with  C,  of  which  lodgment 
C.  made  a  memorandum  on  A.'s  letter,  adding 
the  remark,  that  it  was  "  a  great  price.**  Held, 
that  C.  must  be  deemed  A.  s  agent ;  and  that, 
since  C.  bad  signed  the  contract  acknowledg- 
ing the  receipt  of  the  purchase-money,  A. 
was  bound  to  perform  the  agreement. 

Semble — The  signature  of  the  party  to  be 
bound  satisfies  the  Statute  of  Fraudfs,  so  as 
to  enable  the  Court  to  enforce  specific  per- 
formance.— Field  V.  Bolandy  1  Dr.  &  Wal.  37. 
(C.) 

5.  The  purchaser  of  an  estate  pur  autre  vie, 
sold  under  a  decree  of  the  Court  of  Ch.  was 
Held,  not  entitled  to  be  discharged  from  his 
purchase  when  the  sole  c.  q.  v.  died  after  the 
Didding,  and  before  the  Master*s  report  could 
have  been  confirmed. 

In  sales  under  the  Court,  the  purchaser*s 
title  relates  back  to  the  time  of  the  bidding, 
as  in  other  sales  it  relates  back  to  the  time 
of  the  contract. — Ves^  t.  Elwood,  8  Dr.  & 
War.  74 ;  2  Con.  &  L.  47.  (C.)— [A£fg.  5  I. 
E.  R.  184 ;  Fl.  &  K.  668.    (R.)] 


6.  A.,  entitled  to  lands  in  fee,  granted  an- 
nuities out  of  them  to  B.,  to  secure  mooeTS 
advanced  by  him.  A.  subsequently  agreed  to 
sell  the  lands  to  C,  in  order  to  redeem  with 
the  purchase-money  a  leasehold  interest  un- 
der eviction,  representing  to  him  that  B.  would 
join  in  the  conveyance.  A.  executed  the  con- 
veyance to  C.  but  he  refused  to  allow  A.  to 
get  the  purchase-money  until  B.  would  dis- 
charge the  lands  of  the  annuities,  which  B. 
refused  to  do  unless  he  were  paid  off.  A 
subsequently  sold  the  lands  to  C'..  who  had 
notice  of  the  prior  deed.  On  a  bill  filed  bj 
v.,  to  set  ahide  the  sale  to  B.,  Held^  that  by 
(\*s  conduct  the  contract  was  incomplete,  not- 
withstanding that  the  deed  wai*  executed; and 
that  A.  had  a  full  right  to  sell  to  another.— 
Lfadtr  V.  Aheame,  4  Dr.  &  War.  495 ;  2  Con. 
&  L.  o34.     (C.) 

7.  A  purchase  upheld,  which  was  agreed  to 
on  the  vendor's  death-bed,  in  consideration  of 
an  annuity  for  his  life,  the  vendee  having 
afterwards  acquired  the  legal  estate,  and  the 
agreement  having  been  in  pursuance  of  t 
contract  made  out  by  letters  written  some 
months  before  the  final  agreement. — Barry  t. 
a  Grady,  9  I.  E.  R.  5o0.     (C.) 

8.  A.,  being  in  prison  as  an  insolvent,  as- 
signed to  B.  a  leasehold  interest,  for  a  sum 
which  discharged  all  A.*s  debts,  inclndingdebts 
to  B.  and  head  rent,  but  was  less  than  the  valae. 
The  deed  purported  to  be  an  absolute  sale,  bat 
there  was  an  endorsement  that  if  A.  pafd  B. 
upon  a  day  named  the  purchase-money,  and 
costs,  and  all  expenses  of  cropping  the  farm, 
B.  would  re-assign  the  lands,  and  the  deed 
should  be  void.  B.  also  a  few  days  after  gave 
a  bond  to  surrender  the  premises  if  paid  on 
the  day.  The  same  attorney  acted  for  both 
parties.  HehL,  that  the  transaction  was  a 
mortgage  and  not  a  conditional  sale. — Fee  v. 
Cobine,  11  I.  E.  R  406.    (C.) 

9.  In  and  previously  to  1858,  J.  was  in- 
debted to  S.  by  simple  contract.  At  that 
tifne  J.  was  possessea  of  considerable  farm- 
ing stock  ana  household  furniture,  and  of  a 
judgment  for  £2500,  and  of  leaseholds ;  he  was 
also  seized  of  a  freehold  interest  in  the  lands 
of  D.  The  leaseholds  and  freeholds  were  sub- 
ject to  a  charge  in  favour  of  his  sister  U.  J. 
was  indebted  to  his  sister  M.,  and,  in  Jan. 
1858,  assigned  to  her  his  farming  stock,  at 
a  valuation.  In  part  payment  of  the  debt  By 
deed  of  the  25th  of  May  1853,  he  conveyed  to 
her  his  interest  in  D.  for  £<jOO ;  and  by  another 
deed  assigned  the  judgment  By  deed  of  the 
28th  June  1853,  he  mortgaged  the  leaseholds 
and  household  furniture  to  M.  to  secure 
£3200.  This  mortgage  was  to  be  redeemable 
on  the  28th  June  1856,  and  contained  a  pro- 
vision that  M.  should  not,  when  in  possession 
of  the  lands,  be  charged  with  a  greater  sum 
than  £150  per  annum ;  and  that  if  J.  died  be- 
fore the  period  of  redemption,  without  paying 
off  the  sum  due,  the  right  to  redeem  shoola 
be  at  an  end.  By  deed  of  the  7th  Jan.  1854, 
J.,  in  consideration  of  the  charse  in  faroorof 
H.,  conveyed  his  equity  of  redemption  to  a 
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trustee  for  her.  This  parported  to  be  an  ab- 
solnte  conveyance,  bat  contained  a  provision 
that  it  shoald  not  prejudice  the  charge.  S. 
obtained  a  judgment  against  J.  on  foot  of  his 
demand,  on  the  29th  of  April  1854,  and  re- 
ffistered  an  affidavit  of  ownership  against  J. 
8.  afterwards  tiled  a  petition  charging  that 
thoi«e  deeds  were  executed  with  intent  to  de- 
feat and  delay  creditors ;  that  the  property  of 
J.,  was,  if  duly  applied,  sufficient  to  pay  the 
claims  of  M.  and  II.,  and  also  the  petitioner's 
debt ;  and  that  the  whole  sum  of  £3200  was  not 
due  from  J.  to  M.  The  petition  prayed  that 
the  assignments  and  conveyance  might  only 
stand  as  a  security  for  so  much  as  was  actually 
due  to  M.,  and  prayed  redemption  of  the  mort- 
gage. M^  by  her  an&wering  affidavit,  relied 
on  an  account  Mettled  by  J.,  on  the  2Sth  June 
1853,  and  relied  on  the  conveyance  of  D.  as 
an  absolute  sale  for  £60(».  Affidavits  in  reply 
were  filed  by  the  petitioner,  allcffiug  that  V. 
was  worth  more  than  £3000.  iTeld,  that  the 
petitioner  was  not,  as  claiming  under  J., 
bound  by  the  account  settled  by  him,  but  that 
not  having  impeached  them  by  bis  petition, 
they  were  to  be  treated  as  binding  on  him. 

That  the  Court  could  not  allow  the  con- 
veyance to  be  conclusively  supported    as   a 
?iarchasc  for  value  against  a  creditor,  by  the 
act  of  payment  of  the  £0(K). 

That  the  petition  having  been  filed  before 
the  period  for  redemption  arrived,  the  prayer 
for  redemption  of  the  mortgage  could  not  be 
sustained. — Staunton  v.  iJonohoe,  4  I.  C.  R. 
554  ;  7  I.  Jur.  87.    (C.) 


n.  2.  When  not. 

1.  A  purchaser  under  a  decree  will  not  be 
held  to  bis  purchase  unless  all  parties  having 
judgments,  &c.,  appearing  on  record  against 
the  vendor,  whetner  prior  or  subsequent  to 
the  claim  to  raise  which  the  bill  was  filed,  are 
brought  before  the  Court,  so  as  to  bind  their 
rights.— /Y«r»  v.  P.,  I  Dr.  &  Wal.  2G5.  (C.) 
— [Aifg.  S.  &  Sc.  379.    (R.)] 

2.  An  auctioneer  in  the  country  set  up  a 
property  for  sale,  first  in  lots ;  then  part  of  it 
in  batches  of  some  lots  together;  then  the 
whole  at  once.  He  stated  that  he  would 
receive  biddings,  and  that  the  Master  would 
declare  the  purchaser.  C.  was  the  highest 
bidder  for  a  batch  of  some  lots,  and  after- 
wards for  the  whole.  Heid,  that  he  was  not 
entitled  to  be  discharged  from  his  bidding  for 
the  lots,  though  he  was  misled  by  the  mode  of 
selling,  and  meant  to  bid  for  the  entire. — 
O^Gracfy  y.  Brady,  11  I.  E.  B,  400.    (C.) 

8.  Letters  patent,  under  which  lands  sold 
by  private  contract  were  held,  contained  cove- 
nants by  the  grantee — first,  that  he  would 
place  three  free  tenants  of  English  or  British 
race,  blood,  or  name  on  the  premises,  each  of 
whom  should  have  50  acres ;  or  one  free  tenant, 
who  shoald  have  100  acres  for  one  life ;  se- 
condly, that  he  should  have  on  the  premises 
eight    callivers  or  muskets,  and   a    proper 


number  of  arms  to  arm  eight  pikemen  for 
his  defence  against  rebels,  &c.;  thirdly,  a 
proviso,  that  if  he  shoald  demise  any  part  of 
the  premises  to  the  mere  Irish  for  any  term 
exceeding  forty-one  years  or  three  lives,  or  If 
he  should  demise  the  premises,  limited  to  be 
disposed  of  to  any  British  or  English  person, 
to  any  person  being  mere  Irish,  the  Crown 
might  re-enter.  The  particulars  of  sale  de- 
scribed the  lands  as  a  valuable  fee-simple 
property,  and  one  of  the  conditions  of  sale 
alluded  to  the  letters  patent.  It  appeared 
from  a  statilte  (10  Car,  1,  sess.  3,  c.  3),  and 
public  documents  therein  referred  to,  that  the 
covenants  were  those  inserted  In  patents  at 
the  plantation  of  Ulster,  where  the  lands  were 
situate,  held,  that  the  purchaser,  having 
express  notice  of  the  letters  patent,  was  bound 
by  constructive  notice  of  the  covenants  con- 
tained in  them. 

That  the  first  and  third  covenants  were  no 
longer  in  force ;  every  subject  of  the  Crown 
since  the  Union  being  a  person  of  British 
race,  name  and  blood,  and  there  being  no 
person  now  answering  the  description  of  mere 
Irish. 

Seiiible — The  second  covenant  could  not  be 
now  enforced  by  the  Crown. 

By  marriage  articles,  the  husband  agreed  to 
settle  out  of  the  lands  of  K.,  in  failure  of  A., 
his  daughter  by  a  former  marriage,  a  jointure 
on  his  intended  wife,  the  remainder  of  the 
lands  on  the  issue  male  begotten  on  the  wife ; 
and  in  failure  of  issue  male,  on  the  issue 
female ;  and  if  A.  survived  and  K.  should  not 
be  made  good,  that  then  K.,  which  was  not 
settled  on  the  former  marriage,  should  be 
subject  to  the  jointure,  and  be  settled  on  the 
eldest  son  of  the  marriage ;  and  in  failure  of 
the  son,  on  the  daughters  of  the  marriage. 
There  was  no  male  issue,  but  female  issue,  B., 
C,  and  D.  Held,  that  K.  should  be  settled 
on  them  as  tenants  in  common  in  tail. 

No  settlement  was  executed,  and  the  lands 
descended  to  A.,  B.,  C,  and  D.,  subject  to  the 
trusts  of  the  articles  in  1703,  when  B.,  C,  and 
1).  went  into  possession.  In  1783  tbey  levied 
a  fine,  and  conveyed  to  a  purchaser  for  value, 
and  covenanted  that  they  were  seized  in  fee. 
There  were  several  subsequent  conveyances 
for  value.  In  1847  the  lands  were  contracted 
to  be  sold.  Held,  in  a  suit  for  specific  per- 
formance against  the  purchaser,  that  the  legal 
title  of  A.  and  her  heirs  to  one-fourth  of  the 
lands  was  barred  by  the  Statute  of  Limita- 
tions, as  a  Court  of  Law  would  not  notice  the 
executory  trusts  of  the  articles,  and  the  several 
conveyances  operated  as  disseizins. 

5ew6/«— The  equitable  title  of  the  heir  of 
A.,  on  failure  of  issue  of  B.,  C,  and  D.  was 
also  barred. 

Ueld,  that  as  a  fine  created  no  discontinu- 
ance in  equity,  the  title  was  too  doubtful  to 
be  forced  on  the  purchaser. 

A  conveyance  of  all  her  estate,  &c.,  was 
obtained  from  the  devisee  of  the  heir-at-law 
of  A.,  and  was  held  to  pat  an  end  to  the 
objection ;  for  although  the  reversion  belong- 
ed to  the  heir  of  the  settlor,  he  must  trace 
title  through  the  daaghters,  and  all  their 
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right  wu  eztinguiBhed  by  this  conrejaiice 
and  the  fine. 

A  recoTerj  was  was  suffered  by  a  tenant  for 
life,  and  remainderman  in  tail  in  1781.  The 
record  stated  that  the  tenant  to  the  pnecipe 
called  to  warranty  the  tenant  for  life,  who 
appeared  by  his  attorney,  and  warranted  the 
tenant  in  tail,  who  appeared  in  person.  HM, 
that  the  recorery  was  yalid,  thoagh  the  record 
did  not  state  a  sommons  to  warranty,  nor  a 
warrant  of  attorney  to  aathorise  the  appear- 
ance for  the  tenant  for  life. 

After  exceptions  allowed  to  the  Master's 
report  of  good  title  in  a  snit  for  specific  per- 
formance, the  practice  is  not  to  discharge  the 
parchaser,  bnt  at  the  request  of  the  ptf.  to 
refer  it  back  to  the  Master  to  reriew  his 
report,  and  enquire  whether  a  good  title  can 
be  made  to  the  land:). 

A  purchaser  relied  on  the  memorial  of  a 
deed  as  creating  an  objection  to  the  title,  and 
succeeded  on  an  exception  founded  on  it. 
Held,  that  he  could  not  afterwards  object 
that  the  deed  itself  was  not  produced,  although 
there  was  no  condition  of  sale  to  dispense  with 
its  production. 

The  particulars  of  sale  stated  that  the 
timber  on  the  estate  would  be  included  in 
the  purchase.  Title  was  not  made  out  to  the 
timber  on  a  rery  small  portion  of  the  lands. 
There  being  no  misrepresentation,  the  Court 
referred  it  to  the  Master  to  enquire  whether 
the  timber  on  that  portion  was  material  to 
the  possession  and  enjoyment  of  the  estate. — 
Siewftrt  V.  The  Marquis  of  Contfnghttm,  1  I.  C. 
B.584.    (R) 

1.  The  purchaser  of  lands  by  auction  signed 
a  memorandum  of  agreement,  annexed  to  the 
conditions  of  sale,  stating  the  purchase,  and 
that  the  rendee  paid  into  the  hands  of  the 
Tcndor  £800  deposit.  The  name  of  the  rendor 
did  not  appear,  either  in  the  conditions  of 
sale,  or  upon  the  face  of  the  agreement. 
Subsequently  the  purchaser  served  a  notice 
on  the  solicitor  of  the  vendor  that  ^  unless  a 
clear  and  satisfactory  title  was  made  of  the 
lands  sold  to  him,  within  a  week,  he  would 
consider  his  contract  at  an  end,  and  take 
proceedings  to  recover  the  money  paid  by  him 
to  Mr.  Irvine."  In  several  communications  in 
writing,  the  name  of  the  vendor  was  fully 
disclosed.  Hddy  that  these  communications 
might  be  connected  with  the  memorandum  of 
agreement  signed  by  the  purchaser;  and, 
taken  together,  constituted  a  sufficient  note 
in  writing,  binding  both  parties  under  the 
Statute  of  Frauds,  although  neither  the  ori- 
ginal agreement  nor  the  conditions  of  sale 
contained  the  name  of  the  vendor. — Irvine  v. 
Deane,  2  L  Jur.  209.    (C.) 

2.  In  July  1859,  a  final  award  ascertained 
the  price  of  lands  taken  by  a  Rj.  Co.,  which 
did  not  go  into  possession,  and  whose  power 
to  take  lands  expired  in  July  1863.  On  a 
summary  petition  presented  under  the  Hail- 
ways  Act  (/r.)  1861,  the  Court  refused  to 
compel  the  Company  to  lodge  the  purchase- 
money. 

Semble — Even  in  a  suit  for  specific  perform- 


ance, the  Court  will  not  compel  a  Cooptaj, 
who  have  not  been  in  possession  d  tbe  Uadi 
and  whose  compulsory  powers  have  explrei 
to  pay  the  purchase-money,  thoagh  the  Isal 
award  was  made  before  their  powen  b4  a- 
pired.  In  such  a  case  the  Court  will  km 
the  seller  to  his  remedy. — /s  re  Cori  ad 
Youffkai  ^.  CiK,  ex parU  Hantett,  16  LCi 
268.    (R.>^[EcTd.  in  the  Court  of  C  A.] 

8.  Trustees  for  a  charity  permitted  to  fell 
land  held  under  lease ;  the  land  bdsg  ^ 
subject  of  the  trust ;  and  though  the  kut 
contained  a  covenant  by  them  to  eipm 
thereon  £3000  in  building,  the  Undlord'irigiifi 
were  saved ;  and,  beca,ttse  of  the  coTeDsiit,tle 
title  was  not  forced  on  an  unwiUing  purchase;. 
—In  re  The  Catholic  University,  11  L  Jor.  $ 
8.260.    (R.) 


m.  Rights   of   Ybhdor   asd  Pcncuin 

BBTWBBN     THS     MAKDCO  OF  THI  CON- 
TRACT AND  ITS   CoMPumox:  Com- 

QUBHCBS  OF   DbI<AT. 

1.  In  general;  as  to  Detffionbmij 

the  Property, 

2.  Consequences  of  Dekof. 

a.  jPaymaiU  of  Interest  m  i^ 

chase-moneji. 

b.  Investment  of  PurckasMmq- 

who  is  to  have  tkBts^ 
or  to  bear  the  Lm  oj'm 
Investment 


m.  1.  General^,  of  the  Bhhts  of  Vestbr  o^ 
Purchaser  between  the  making  of  tk  Cn- 
tract,  and  its  Completion:  CoiueqKXts^ 
Velay. 

4.  A  purchaser  under  a  decree  is  entitled 
to  the  rents  of  the  purchased  landfl  from  ^ 
gale  day  next  preceding  payment  of  the  pif* 
chase-money  into  bank,  and  to  ksve  all  out- 
goings cleared  off  up  to  that  dnj.—M<mtgcnirj 
V.  Cosslett,  2  Jones,  174.    (£.£.) 

6.  The  title  of  the  purchaser  snd  his  1* 
billty  refer  back  to  the  date  of  the  contract 
<Sem6/e— That  if  the  subject  of  the  contrad 
become  diminished  in  value  after  that  perk", 
and  before  conveyance  executed,  the  lossfili 
be  his.— FtncefKv.  Going,  3  Dr.  &  War.  75- 
[Ecvg.  3  I.  E.  R.  480 ;  Fl.  &  K.  250.   (B.)] 

6.  A.  in  1838  agreed  to  sell  to  B.  lands,  B. 
to  pay  £6000  of  the  purchase-money  atoD» 
and  the  rest  by  the  1st  of  Jan.  1839,  on  a  goj 
title  being  made  out ;  B.  to  get  possessioo  d 
L.,  part  of  the  lands,  on  the  Ist  of  Ma;  \^ 
subject  to  any  question  of  title ;  the  abetf*' 
to  be  deUvered  on  the  1st  Nov.  1838,  wwf 
good  title  made  out  to  the  satisfaction  of  ^^ 
counsel  in  a  month  after ;  B.  to  execute  «>« 
conveyance  on  the  1st  of  Jan.  1839;  and  if « 
good  title  were  not  made  out  by  the  Ist^ 
Feb.  1839  (which  was  expressly  fixed  a«« 
the  essence  of  the  contract),  B.  to  be  o^ 
charged  from  his  purchase.  B.  paid  ^^^ 
and  entered  into  possession  of  L.,  and  w^^ 
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Jan.  1889  reque<}ted  A.  not  to  press  the  con- 
tract, as  he  was  not  in  a  condition  to  pay 
the  balance.  At  the  request  of  B.,  A.  deferred 
to  famish  the  abstract  until  1844.  In  August 
1845,  B.  furnished  requisitions  for  searches. 
The  discussion  on  the  title  continued  until 
June  1847,  when  B.  stated  that  he  considered 
himself  no  longer  bound,  unless  his  objections 
were  satisfactorily  ansvxered  in  a  month.  A. 
then  furnished  what  he  relied  on  as  satisfac- 
tory evidence  of  the  point  in  dispute,  and  de- 
clined to  give  further  searches ;  and  in  March 
1848  filed  the  bill  for  specific  performance. 
Htld,  that  though  time  was  originally  of  the 
essence  of  the  contract,  it  was  waived  by  the 
conduct  of  the  parties.  That  B.*s  right  to 
give  notice  to  rescind  the  contract  could  not 
arise  until  July  1847,  and  that  the  bill  was  filed 
within  a  reavsonable  time  after.  That  the 
retention  of  L.  bv  B.  was  inconsistent  with 
the  rescinding  of  the  contract. — The  satisfac- 
tion of  counsel  means  reasonable  satisfaction. 
Gordon  v.  Mahony,  13  I.  E.  R.  383.    (C.) 

1.  The  lessee  under  a  lease  containing  a 
covenant  against  assignment,  agreed  to  assign 
his  interest  under  the  lease.  On  a  petition 
by  the  purchaser,  for  specific  performance, 
the  respondent  alleged  that  the  assent  of  the 
lessor  to  the  assignment  could  not  be  obtained. 
Held,  that  a  Court  of  Equity  could  not  give 
any  relief  to  the  purchaser. — Meara  t.  M^  8 
I.  C.  R.  87.    (C.) 

m.  2.  Consequences  of  Delay. 

a.  Payment  of  interest  on  Purchase- 

money. 

b.  Investment    of  Purchase'money  : 

who  is  to  nave  the  Ben^ty  or 
bear  the  Loss  of  the  Investment. 


purchaser's  acquiescence  in  the  proceedings 
taken  after  the  service  of  the  nrst  notice, 
prevented  his  relying  on  unreasonable  delay, 
so  as  to  disentitle  the  vendor  to  maintain 
hU  hm.—Irvine  v.  Deane,  2  I.  Jur.  201.    (C.) 


m.  2.  a.  Consequences  of  Delay, 

2.  The  purchaser  of  a  reversion  expectant 
on  a  lease  for  lives  must  pay  interest  on  the 

Surchase-money  from  the  day  on  which  the 
[aster  reports  that  a  good  title  could  have 
been  made  by  the  vendor,  to  the  time  of  pay- 
ment.— Enraght  v.  Fitzyeraldy  2  Dr.  &  War.  43; 
1  Con.  &  L.  181.    (C.) 

8.  Bill  to  raise  an  annuity.  Answer,  by 
purchaser  of  part  of  the  lands  charged,  claim- 
ing to  be  exonerated  from  paying  it.  Upon 
motion  for  a  receiver,  ptf.  relied  on  an  affida- 
vit, showing  that,  to  obtain  payment  of  the 
arrears,  a  receiver  must  be  appointed  over 
the  sold  lands.  The  order  of  reference  di> 
rected  the  Master  to  appoint  the  receiver 
over  part  of  the  lands  sufficient  to  pay  the 
annuity. — Bonynge  v.  Colgan,  2 1.  Jur.  166.  (R.) 

4.  A  purchaser  served  notice  on  the  vendor 
that,  unless  a  good  title  was  made  within  one 
week,  he  would  consider  the  contract  at  an 
end,  yet  continued  negotiations,  and  did  not 
appear  to  finally  abandon  the  contract  until 
about  a  month  before  the  vendor  filed  his 
bill  for  specific  performance.    Held,  that  the 


ni.  2.  b.  Investment  of  Purchase-money :  who  is 
to  have  the  Ben^tj  or  bear  the  Loss 
of  Investment. 

5.  A  sum,  not  exceeding  the  interest  of  the 
purchase-money,  or  the  rents  of  the  estate, 
paid  to  the  purchaser,  when  the  money  had 
been  lodged  three  years,  but  the  title  had 
not  vet  been  completed. —  Piers  v.  P.,  11  I. 
E.  Ik.  358.    (R.) 

6.  A  R.  Co.,  needing  lands  for  the  construc- 
tion of  their  railway,  served,  in  Nov.  1846,  a 
notice  to  treat  upon  the  owners  of  the  legal 
estate  in  the  lands;  but  the  parties  not  having 
come  to  any  arrangement  in  pursuance  of 
that  notice,  the  Company,  in  May  1847,  pro- 
ceeded by  inquisition  before  the  sheriff  and  a 
jury ;  and  a  verdict  was  then  given  for  sums 
for  purchase-money  and  compensation.  After- 
wards, in  the  same  month,  the  Company  went 
into  possession  of  the  lands.  In  March  1848, 
an  abstract  of  the  title  of  the  owners  was  fur- 
nished to  the  Company  ;  and  from  that  period 
up  to  Jan.  1851,  a  correspondence  took  place 
between  the  respective  parties,  partly  relating 
to  title,  and  partly  to  a  claim  made  by  the 
owners  for  interest  upon  the  purchase  and 
compensation  moneys.    Eventually,  the  Com- 

{>any  refused  to  pay  interest,  and  in  Jan.  1851 
odged  the  purchase-moneys  in  the  Bank  of 
Ireland  to  the  credit  of  all  persons  interested 
in  the  lauds.  A  cause  petition  having  been 
filed  by  the  owners,  praying  a  specific  perfor- 
mance, and  interest  at  the  rate  of  £5  per 
cent,  upon  the  purchase  and  compensation 
moneys,  from  the  period  at  which  the  Com- 
pany took  possession  of  the  lands  up  to  the 
time  of  the  lodgment  of  those  moneys  in  Bank; 
Held,  that  the  ordinary  relation  of  vendor  and 
purchaser  existed  between  the  parties. 

That  the  owners  were  entitled  to  the  inter- 
est as  prayed  for. — Blount  v.  Gt.  S.  ff  W.  Ry, 
Co.,  2  I.  C.  R.  40.    (C.) 


IV.  Of  the  Title. 

1.  Generally. 

2.  When  Purchaser  must  Accept  it. 
8.  When  not  bound  to  Accept  it. 

4.  By  Assignees  in  Bankruptcy^  jr.;  and 

under  Trusts  to  Sell. 
6.   When  Title  is  not  made  out  until  after 

the  Contracts,  or  after  Institution 

of  the  Suit, 


TV.  I.  Of  the  Title  generally. 

7.  The  Court  will  not  make  it  a  condition 
of  sale  of  an  interest  nnder  a  lease,  that  a 
purchaser  shall  not  be  at  liberty  to  object  to 
the  lessor's  title  to  grant  the  lease ;  but  will 
direct  that  the  purchaser  shall  not  require 
ptf.  to  show  that  the  lessor  had  such  power, 
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right  was  extinguished  hy  this  conveyance 
and  the  fine. 

A  recoTery  was  was  suffered  hy  a  tenant  for 
life,  and  remainderman  in  tail  in  1781.  The 
record  stated  that  the  tenant  to  the  precipe 
called  to  warranty  the  tenant  for  life,  who 
appeared  by  his  attorney,  and  warranted  the 
tenant  in  tail,  who  appeared  in  person.  HM, 
that  the  recorery  was  ralid,  though  the  record 
did  not  state  a  summons  to  warranty,  nor  a 
warrant  of  attorney  to  authorise  the  appear- 
ance for  the  tenant  for  life. 

After  exceptions  allowed  to  the  Master's 
report  of  good  title  in  a  suit  for  specific  per- 
formance, the  practice  is  not  to  discharge  the 
purchaser,  but  at  the  request  of  the  ptf.  to 
refer  it  back  to  the  Master  to  review  his 
report,  and  enquire  whether  a  good  title  can 
be  made  to  the  land;*. 

A  purchaser  relied  on  the  memorial  of  a 
deed  as  creating  an  objection  to  the  title,  and 
succeeded  on  an  exception  founded  on  it. 
HMt  that  he  could  not  afterwards  object 
that  the  deed  itself  was  not  produced,  although 
there  was  no  condition  of  sale  to  dispense  with 
its  production. 

The  particulars  of  sale  stated  that  the 
timber  on  the  estate  would  be  included  in 
the  purchase.  Title  was  not  made  out  to  the 
timber  on  a  very  small  portion  of  the  lands. 
There  being  no  misrepresentation,  the  Court 
referred  it  to  the  Master  to  enquire  whether 
the  timber  on  that  portion  was  material  to 
the  possession  and  enjoyment  of  the  estate. — 
Stewart  v.  The  MarquU  of  Conyngham^  1  L  C. 
B.5d4.    (a) 

1.  The  purchaser  of  lands  by  auction  signed 
a  memorandum  of  agreement,  annexed  to  the 
conditions  of  sale,  stating  the  purchase,  and 
that  the  vendee  paid  into  the  hands  of  the 
vendor  £800  deposit.  The  name  of  the  vendor 
did  not  appear,  either  in  the  conditions  of 
sale,  or  upon  the  face  of  the  agreement. 
Subsequently  the  purchaser  served  a  notice 
on  the  solicitor  of  the  vendor  that  ^  unless  a 
clear  and  satisfactory  title  was  made  of  the 
lands  sold  to  him,  within  a  week,  he  would 
consider  his  contract  at  an  end,  and  take 
proceedings  to  recover  the  money  paid  by  him 
to  Mr.  Irvine."  In  several  communications  in 
writing,  the  name  of  the  vendor  was  fully 
disclosed.  Held,  that  these  communications 
might  be  connected  with  the  memorandum  of 
agreement  signed  by  the  purchaser ;  and, 
taken  together,  constituted  a  sufficient  note 
in  writing:,  binding  both  parties  under  the 
Statute  of  Frauds,  although  neither  the  ori- 
ginal agreement  nor  the  conditions  of  sale 
contained  the  name  of  the  vendor. — Irvine  v. 
Deane,  2  L  Jur.  209.    (C.) 

2.  In  July  1859,  a  final  award  ascertained 
the  price  of  lands  taken  by  a  Ry.  Co.,  which 
did  not  go  into  possession,  and  whose  power 
to  take  lands  expired  in  July  1863.  On  a 
summary  petition  presented  under  the  Hall- 
ways Act  (/r.)  1861,  the  Court  refused  to 
compel  the  Company  to  lodge  the  purchase- 
money. 

Semble — Even  in  a  suit  for  specific  perform- 


ance, the  Court  will  not  compel  s  Cob^ 
who  have  not  been  in  possession  of  tbeiia4. 
and  whose  compulsory  powers  hiTe  exp^ 
to  pay  the  purchase-money,  thongb  tk  bi 
award  was  made  before  their  powers  Udo- 
pired.  In  such  a  case  the  Court  vill  lai? 
the  seller  to  his  remedy. — H  n  Oi  ai 
Youffkal  R}f.  Co^  erparU  HarmOU  16  LCI 
268.    (R.>^[Bevd.  in  the  Coort  of  C  A.] 

8.  Trustees  for  a  charity  permitted  toid 
land  held  under  lease ;  the  Uad  bdsg  ik 
subject  of  the  trust ;  and  thoagfa  tke  ku 
contained  a  covenant  by  them  to  exp^ 
thereon  £3000  in  building,  the  landkri'shftai 
were  saved ;  and,  because  of  the  cofeBut^tk 
title  was  not  forc^  on  an  unwilling  pircliKEL 
—lure  The  CatkoUc  Umvenity,  11  Liv.l 
S.250.    (a) 


nL  Bights   of    Vxxdor   ahd  Pckeisu 

BBTWKEir  THB  MAKING  OF  ID  CON- 
TRACT AND  ITS  Complehoi:  Oss- 
QumcBS  OP  Delat. 

1.  In  genemi;  as  to  Detmonim^ 

the  Property. 

2.  Consequences  ofDehy. 

a.  Paymtent  of  Interest  m  Pv- 

chase-money. 

b.  Investment  of  PurhoM-mt^ 

who  is  to  have  tk  " 
or   to  bear  the  Lou 
Investment. 


m.  1.  General^,  of  the  BMts  of  Ymh  d 

Purchaser  between  the  Making  of  lk  C» 

tract  J  and  its  Completion:  Cou&pffoti^ 

Delay. 

4.  A  purchaser  under  a  decree  is  entiti^ 

to  the  rents  of  the  purchased  Isods  frm  tk 

gale  day  next  preceding  payment  of  the  i^ 

chase-money  into  bank,  and  to  hsre  ill  ^ 

goings  cleared  off  up  to  that  dny.—Mcs^^ 

V.  Cosslett,  2  Jones,  174.    (E.E.) 

6.  The  title  of  the  purchaser  and  hb  lia- 
bility refer  back  to  the  date  of  the  contra^ 
Semble— ThAt  if  the  subject  of  the  cm^ 
become  diminished  in  value  after  thst  p«n» 
and  before  conveyance  executed,  the  lo»*» 
be  his.—  Vincent  v.  Goinoy  8  Dr.  &  Wir.  "i- 
[Revg.  8  L  E.  R.  480 ;  FL  &  K.  25a  (M 

6.  A.  in  1888  agreed  to  sell  to  B.  liJi^^ 
to  pav  £6000  of  the  purchase-money  ttowft 
and  tlie  rest  by  the  1st  of  Jan.  1839,  on  i !«» 
title  being  made  out ;  B.  to  get  poasesaofl « 
L.,  part  of  the  lands,  on  the  Ist  ol  ^[j^ 
subject  to  any  question  of  title ;  the  awwo 
to  be  delivered  on  the  1st  Nov.  1838,  "J* 
good  title  made  out  to  the  satis/sct»on«^j^ 
counsel  in  a  month  after ;  B.  to  execntj  tw 
conveyance  on  the  1st  of  Jan.  1839;  «wb  » 
good  title  were  not  made  oat  by  the  W » 
Feb.  1889  (which  was  expressly  fixed ««« 
the  essence  of  the  contract),  B.  to  be^ 
charged  from  his  purchase.  B.  paid  ^^ 
and  entered  into  possession  of  L^aB^  ^^ 
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Jan.  1889  requested  A.  not  to  press  the  con- 
tract, as  he  was  not  in  a  condition  to  pay 
the  balance.  At  the  request  of  B.,  A.  deferred 
to  famish  the  abstract  until  1844.  In  August 
1845,  B.  furnished  requisitions  for  searches. 
The  discussion  on  the  title  continued  until 
June  1847,  when  B.  stated  that  he  considered 
himself  no  longer  bound,  unless  his  objections 
were  satisfactorily  answered  in  a  month.  A. 
then  furnished  what  he  relied  on  as  satisfac- 
tory evidence  of  the  point  in  dispute,  and  de- 
clined to  give  further  searches;  and  in  March 
1848  filed  the  bill  for  specific  performance. 
Held,  that  though  time  was  originally  of  the 
essence  of  the  contract,  it  was  waived  by  the 
conduct  of  the  parties.  That  B.*s  right  to 
give  notice  to  rescind  the  contract  could  not 
arise  until  July  1847,  and  that  the  bill  was  filed 
within  a  reasonable  time  after.  That  the 
retention  of  L.  by  B.  was  inconsistent  with 
the  rescinding  of  the  contract. — ^The  satisfac- 
tion of  counsel  means  reasonable  satisfaction. 
Gordon  v.  Mahony,  13  I.  E.  R.  883.    (C.) 

1.  The  lessee  under  a  lease  containing  a 
covenant  against  assignment,  agreed  to  assign 
his  interest  under  the  lease.  On  a  petition 
by  the  purchaser,  for  specific  performance, 
the  respondent  alleged  that  the  assent  of  the 
lessor  to  the  assignment  could  not  be  obtained. 
Held,  that  a  Court  of  Equity  could  not  give 
any  relief  to  the  purchaser. — Meara  r.  M^  8 
I.  C.  B.  87.    (C.) 

m.  2.  Consequences  of  Delay. 

a.  Pcofment  of  interest  on  Purchase- 

money. 

b.  Investment   of  Purchase'tnoney  : 

who  is  to  have  the  Ben^ty  or 
bear  the  Loss  of  the  Investment. 


purchaser*s  acquiescence  in  the  proceedings 
taken  after  the  service  of  the  first  notice, 
prevented  his  relying  on  unreasonable  delay, 
so  as  to  disentitle  the  vendor  to  maintain 
his  hWX.—Irvine  v.  Deane,  2  I.  Jur.  201.    (C.) 


in.  2.  a.  Consequences  of  Delay. 

2.  The  purchaser  of  a  reversion  expectant 
on  a  lease  for  lives  must  pay  interest  on  the 

£urchase-money  from  the  day  on  which  the 
[aster  reports  that  a  good  title  could  have 
been  made  by  the  vendor,  to  the  time  of  pay- 
ment.— Enraght  v.  Fitzyeraldf  2  Dr.  &  War.  43; 
1  Con.  &  L.  181.    (C.) 

8.  Bill  to  raise  an  annuity.  Answer,  by 
purchaser  of  part  of  the  lands  charged,  claim- 
ing to  be  exonerated  from  paying  it.  Upon 
motion  for  a  receiver,  ptf.  relied  on  an  affida- 
vit, showing  that,  to  obtain  payment  of  the 
arrears,  a  receiver  must  be  appointed  over 
the  sold  lands.  The  order  of  reference  di> 
rected  the  Master  to  appoint  the  receiver 
over  part  of  the  lands  sufficient  to  pay  the 
annuity. — Bonynge  v.  Colgan,  2 1.  Jur.  166.  (R.) 

4.  A  purchaser  served  notice  on  the  vendor 
that,  unless  a  good  title  was  made  within  one 
week,  he  would  consider  the  contract  at  an 
end,  yet  continued  negotiations,  and  did  not 
appear  to  finally  abandon  the  contract  until 
aoout  a  month  before  the  vendor  filed  his 
bill  for  fpecific  performance,    ffeld^  that  the 


ni.  2.  b.  Investment  of  Purchase-money :  who  is 
to  have  the  Ben^tj  or  bear  the  Loss 
of  Investment. 

5.  A  sum,  not  exceeding  the  interest  of  the 
purchase-money,  or  the  rents  of  the  estate, 
paid  to  the  purchaser,  when  the  money  had 
been  lodged  three  years,  but  the  title  had 
not  vet  been  completed. —  Piers  v.  P.,  11  I. 
E.  6.  358.    (R.) 

6.  A  R.  Co.,  needing  lands  for  the  construc- 
tion of  their  railway,  served,  in  Nov.  1846,  a 
notice  to  treat  upon  the  owners  of  the  legal 
estate  in  the  lands;  but  the  parties  not  having 
come  to  any  arrangement  in  pursuance  oi 
that  notice,  the  Company,  in  May  1847,  pro- 
ceeded by  inquisition  before  the  sheriff  and  a 
jury ;  and  a  verdict  was  then  given  for  sums 
for  purchase-money  and  compensation.  After- 
wards, in  the  same  month,  the  Companv  went 
into  possession  of  the  lands.  In  March  1848, 
an  abstract  of  the  title  of  the  owners  was  fur- 
nished to  the  Company  ;  and  from  that  period 
up  to  Jan.  1851,  a  correspondence  took  place 
between  the  respective  parties,  partly  relating 
to  title,  and  partly  to  a  claim  made  by  the 
owners  for  interest  upon  the  purchase  and 
compensation  moneys.    Eventually,  the  Com- 

{>any  refused  to  pay  interest,  and  in  Jan.  1851 
odged  the  purchase-moneys  in  the  Bank  of 
Ireland  to  the  credit  of  all  persons  interested 
in  the  lauds.  A  cause  petition  having  been 
filed  by  the  owners,  praying  a  specific  perfor- 
mance, and  interest  at  the  rate  of  £5  per 
cent,  upon  the  purchase  and  compensation 
moneys,  from  the  period  at  which  the  Com- 
pany took  possession  of  the  lands  up  to  the 
time  of  the  lodgment  of  those  moneys  in  Bank; 
Held,  that  the  ordinary  relation  of  vendor  and 
purchaser  existed  between  the  parties. 

That  the  owners  were  entitled  to  the  inter- 
est as  prayed  for. — Blount  v.  Gt,  S.  ff  W.  Ry. 
Co.,  2  I.  C.  R.  40.    (C.) 


IV.  Of  the  Title. 

1.  Generally. 

2.  When  Purchaser  must  Accept  it, 
8.  When  not  bound  to  Accept  it. 

4.  By  Assignees  in  Bankruptcy,  ff^.;  and 

under  Trusts  to  Sell, 
6.   When  Title  is  not  made  out  until  after 

the  Contracts,  or  after  Institution 

of  the  Suit, 


TV,  I,  Of  the  Title  generally, 

7.  The  Court  will  not  make  it  a  condition 
of  sale  of  an  interest  nnder  a  lease,  that  a 
purchaser  shall  not  be  at  liberty  to  object  to 
the  lessor's  title  to  grant  the  lease ;  but  will 
direct  that  the  purchaser  shall  not  require 
ptf.  to  show  that  the  lessor  had  snch  power, 
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right  waa  extingaUhed  by  this  coDvejance 
and  the  fine. 

A  recorerj  was  was  suffered  by  a  tenant  for 
life,  and  remainderman  in  tail  in  1781.  The 
record  stated  that  the  tenant  to  the  precipe 
called  to  warranty  the  tenant  for  life,  who 
appeared  by  his  attorney,  and  warranted  the 
tenant  in  tail,  who  appeared  in  person.  Held, 
that  the  recovery  was  Talid,  though  the  record 
did  not  state  a  sommons  to  warranty,  nor  a 
warrant  of  attorney  to  authorise  the  appear- 
ance for  the  tenant  for  life. 

After  exceptions  allowed  to  the  Master's 
report  of  gooa  title  in  a  suit  for  specific  per- 
formance, the  practice  is  not  to  discharge  the 
purchaser,  but  at  the  request  of  the  ptf.  to 
refer  it  back  to  the  Master  to  reyiew  his 
report,  and  enquire  whether  a  good  title  can 
be  made  to  the  lands. 

A  purchaser  relied  on  the  memorial  of  a 
deed  as  creating  an  objection  to  the  title,  and 
succeeded  on  an  exception  founded  on  it. 
Held,  that  he  could  not  afterwards  object 
that  the  deed  itself  was  not  produced,  although 
there  was  no  condition  of  sale  to  dispense  with 
its  production. 

The  particulars  of  sale  stated  that  the 
timber  on  the  estate  would  be  included  in 
the  purchase.  Title  was  not  made  out  to  the 
timber  on  a  rery  small  portion  of  the  lands. 
There  being  no  misrepresentation,  the  Court 
referred  it  to  the  Master  to  enquire  whether 
the  timber  on  that  portion  was  material  to 
the  possession  and  enjoyment  of  the  estate. — 
Stewart  v.  The  AfarquU  of  Conynghamy  1  I.  C. 
B.634.    (R.) 

1.  The  purchaser  of  lands  by  auction  signed 
a  memorandum  of  agreement,  annexed  to  the 
conditions  of  sale,  stating  the  purchase,  and 
that  the  yendee  paid  into  the  hands  of  the 
yendor  £300  deposit.  The  name  of  the  vendor 
did  not  appear,  either  in  the  conditions  of 
sale,  or  upon  the  face  of  the  agreement. 
Subsequently  the  purchaser  served  a  notice 
on  the  solicitor  of  the  vendor  that  ^  unless  a 
clear  and  satisfactory  title  was  made  of  the 
lands  sold  to  him,  within  a  week,  he  would 
consider  his  contract  at  an  end,  and  take 
proceedings  to  recover  the  money  paid  by  him 
to  Mr.  Irvine."  In  several  communications  in 
writing,  the  name  of  the  vendor  was  fully 
disclosed.  Held^  that  these  communications 
might  be  connected  with  the  memorandum  of 
agreement  signed  by  the  purchaser;  and, 
taken  together,  constituted  a  sufiScient  note 
in  writing:,  binding  both  parties  under  the 
Statute  of  Frauds,  although  neither  the  ori- 
ginal agreement  nor  the  conditions  of  sale 
contained  the  name  of  the  vendor. — Irvine  v. 
Deane,  2  I.  Jur.  209.    (C.) 

2.  In  July  1859,  a  final  award  ascertained 
the  price  of  lands  taken  by  a  Ry.  Co.,  which 
did  not  go  into  possession,  and  whose  power 
to  take  lands  expired  in  July  1868.  On  a 
summary  petition  presented  under  the  Hail- 
ways  Act  (/r.)  1861,  the  Court  refused  to 
compel  the  Company  to  lodge  the  purchase- 
money. 

•Semble — Even  in  a  suit  for  specific  perform- 


ance, the  Court  will  not  compel  a  Compiny, 
who  have  not  been  in  possession  of  the  Isndi, 
and  whose  compulsory  powers  have  expired, 
to  pay  the  purchase-money,  thoagh  tlie  final 
award  was  made  before  their  powers  had  ex- 
pired.  In  such  a  case  the  Court  will  leare 
the  seller  to  his  remedy. — In  re  Cork  and 
Youghal  R^.  Co^  ex  parte  Harnett,  16  L  C.R. 
268.    (R.>-[Reyd,  in  the  Court  of  C.  A] 

8.  Trustees  for  a  charity  permitted  to  sell 
land  held  under  lease ;  the  land  being  the 
subject  of  the  trust;  and  though  the  lease 
contained  a  covenant  by  them  to  expend 
thereon  £3000  in  building,  the  landlord's  righu 
were  saved ;  and,  because  of  the  covenant,  the 
title  was  not  forced  on  an  unwilling  porchsser. 
— /n  re  The  Catholic  Umvernty,  11  L  Jnr.  N. 
S.260.    (R) 


m.  RiQRTs   OF   Vendor   akd   PmcHisn 

BETWEEN  TE»  MAKINO  OF  THE  GOI- 
TRACT  AND  FTS  COMPLETION:  COKSB- 
QUBNCE8  OF  DeLAT. 

1.  In  general;  as  to  Deierioratim  of 

the  Property, 

2.  Consequences  of  Dtkiy, 

a.  Payment  of  Interest  on  Par- 

chase-monof. 

b.  Investment  of  Purchase-mtmej'* 

who  is  to  have  the  BesitfX^ 
or  to  hear  the  Ijou  oftk 
Investment, 


m.  1.  Generally,  of  the  Riphts  of  Vendor  <md 
Purchaser  between  the  MaJdnq  of  the  C^tt- 
tract,  and  its  Completion :  Consequences  of 
Delay, 

4.  A  purchaser  under  a  decree  is  entitled 
to  the  rents  of  the  purchased  lands  from  the 
gale  day  next  preceding  payment  of  the  par- 
chase-money  into  bank,  and  to  have  all  oat- 
goings  cleared  off  up  to  that  day. — Montgomenf 
V.  Cosslett,  2  Jones,  174.    (E.£.) 

5.  The  title  of  the  purchaser  and  bis  lis* 
bilitv  refer  back  to  the  date  of  the  contract 
Semble — ^That  if  the  subject  of  the  contract 
become  diminished  in  value  after  that  period, 
and  before  conveyance  executed,  the  loss  vUl 
be  his. —  Vincent  Y,  Going^  3  Dr.  &  War.  75.- 
[Revg.  8  L  E.  R.  480 ;  Fl.  &  K.  250.    (R.)] 

6.  A.  in  1888  agreed  to  sell  to  B.  lands,  B. 
to  pay  £6000  of  the  purchase-money  at  ooce, 
and  the  rest  by  the  1st  of  Jan.  1839,  on  a  good 
title  being  made  out ;  B.  to  get  possession  of 
L.,  part  of  the  lands,  on  the  Ist  of  Maj  1838, 
subject  to  any  question  of  title  ;  the  abstract 
to  be  delivered  on  the  1st  Not.  1838,  and  a 
good  title  made  out  to  the  satisfaction  of  B.'s 
counsel  in  a  month  after ;  B.  to  execute  the 
conveyance  on  the  1st  of  Jan.  1839 ;  and  if  s 
good  title  were  not  made  out  by  the  1st  of 
Feb.  1839  (which  was  expressly  fixed  as  of 
the  essence  of  the  contract),  B.  to  be  dis- 
charged from  his  purchase.  B.  paid  the  £6000 
and  entered  into  possession  of  Li.,  and  before 
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Jan.  1889  requested  A.  not  to  press  the  con- 
tract,  as  he  was  not  in  a  condition  to  pay 
the  balance.  At  the  request  of  B.,  A.  deferred 
to  famish  the  abstract  until  1844.  In  August 
1845,  B.  furnished  requisitions  for  searches. 
The  discussion  on  the  title  continued  until 
June  1847,  when  B.  stated  that  he  considered 
himself  no  longer  bound,  unless  his  objections 
were  satisfactorily  ansv\ered  in  a  month.  A. 
then  furnished  what  he  relied  on  as  satisfac- 
tory evidence  of  the  point  in  dispute,  and  de- 
clined  to  give  further  searches ;  and  in  March 
1848  filed  the  bill  for  specific  performance. 
Held,  that  though  time  was  originally  of  the 
essence  of  the  contract,  it  was  waived  by  the 
conduct  of  the  parties.  That  B.*s  right  to 
give  notice  to  rescind  the  contract  could  not 
arise  until  July  1847,  and  that  the  bill  was  filed 
within  a  reasonable  time  after.  That  the 
retention  of  L.  bv  B.  was  inconsistent  with 
the  rescinding  of  the  contract. — ^The  satisfac- 
tion of  counsel  means  reasonable  satisfaction. 
Gordon  v.  Mahony,  13  I.  E.  R.  383.    (C.) 

1.  The  lessee  under  a  lease  containing  a 
covenant  against  assignment,  agreed  to  assign 
his  interest  under  the  lease.  On  a  petition 
by  the  purchaser,  for  specific  performance, 
tne  respondent  alleged  that  the  assent  of  the 
lessor  to  the  assignment  could  not  be  obtained. 
Hdd,  that  a  Court  of  Equity  could  not  give 
any  relief  to  the  purchaser. — Meara  y.  M,,  8 
I.  C.  B.87.    (C.) 

m.  2.  Consequences  of  Delay, 

a.  Payment  of  interest  on  Purchase' 

money. 

b.  Investment    of  Purchase-money  : 

who  is  to  have  the  Ben^^  or 
bear  the  Loss  of  the  Investment, 


purchaser's  acquiescence  in  the  proceedings 
taken  after  the  service  of  the  first  notice, 
prevented  his  relying  on  unreasonable  delay, 
so  as  to  disentitle  the  vendor  to  maintain 
his  bill.— /mite  v.  Deane,  2  I.  Jur.  201.    (C.) 


in.  2.  a.  Consequences  of  Delay, 

2.  The  purchaser  of  a  reversion  expectant 
on  a  lease  for  lives  must  pay  interest  on  the 

Surchase-raoney  from  the  day  on  which  the 
[aster  reports  that  a  good  title  could  have 
been  made  by  the  vendor,  to  the  time  of  pay- 
meut.—Enrayht  v.  Fitzyeraldj  2  Dr.  &  War.  43; 
1  Con.  &  L.  181.    (C.) 

8.  Bill  to  raise  an  annuity.  Answer,  by 
purchaser  of  part  of  the  lands  charged,  claim- 
ing to  be  exonerated  from  paying  it.  Upon 
motion  for  a  receiver,  ptf.  relied  on  an  affida- 
vit, showing  that,  to  obtain  payment  of  the 
arrears,  a  receiver  must  be  appointed  over 
the  sold  lands.  The  order  of  reference  di^ 
rected  the  Master  to  appoint  the  receiver 
over  part  of  the  lands  sufficient  to  pay  the 
annuity. — Bonynge  v.  Colgan^  2 1.  Jur.  156.  (R.) 

4.  A  purchaser  served  notice  on  the  vendor 
that,  unless  a  good  title  was  made  within  one 
week,  he  would  consider  the  contract  at  an 
end,  yet  continued  negotiations,  and  did  not 
appear  to  finally  abandon  the  contract  until 
about  a  month  before  the  vendor  filed  his 
bill  for  specific  performance.    Held,  that  the 


III.  2.  b.  Investment  of  Purchase-money :  who  is 
to  have  the  Btn^t,  or  bear  the  Loss 
of  Invextment. 

5.  A  sum,  not  exceeding  the  interest  of  the 
purchase-money,  or  the  rents  of  the  estate, 
paid  to  the  purchaser,  when  the  money  had 
been  lodged  three  years,  but  the  title  had 
not  vet  been  completed. —  Piers  v.  P.,  11  I. 
E.  Ik,  358.    (R.) 

6.  A  R.  Co.,  needing  lands  for  the  construc- 
tion of  their  railway,  served,  in  Nov.  1846,  a 
notice  to  treat  upon  the  owners  of  the  legal 
estate  in  the  lands;  but  the  parties  not  having 
come  to  any  arrangement  in  pursuance  oi 
that  notice,  the  Company,  in  May  1847,  pro- 
ceeded by  inquisition  before  the  sheriff  and  a 
jury ;  and  a  verdict  was  then  given  for  sums 
for  purchase-money  and  compensation.  After- 
wards, in  the  same  month,  the  Company  went 
into  possession  of  the  lands.  In  March  1848, 
an  abstract  of  the  title  of  the  owners  was  fur- 
nished to  the  Company  ;  and  from  that  period 
up  to  Jan.  1851,  a  correspondence  took  place 
between  the  respective  parties,  partly  relating 
to  title,  and  partly  to  a  claim  made  by  the 
owners  for  interest  upon  the  purchase  and 
compensation  moneys.    Eventually,  the  Com- 

{>any  refused  to  pay  interest,  and  in  Jan.  1851 
odged  the  purchase-moneys  in  the  Bank  of 
Ireland  to  the  credit  of  all  persons  interested 
in  the  lauds.  A  cause  petition  having  been 
filed  by  the  owners,  praying  a  specific  perfor- 
mance, and  interest  at  the  rate  of  £5  per 
cent,  upon  the  purchase  and  compensation 
moneys,  from  the  period  at  which  the  Com- 
pany took  possession  of  the  lands  up  to  the 
time  of  the  lodgment  of  those  moneys  in  Bank; 
He/d,  that  the  ordinary  relation  of  vendor  and 
purchaser  existed  between  the  parties. 

That  the  owners  were  entitled  to  the  inter- 
est as  prayed  for. — Blount  v.  Gt,  S,  ff  W,  Ry, 
Co.,  2  I.  C.  R.  40.    (C.) 


IV.  Of  the  Titlb. 

1.  Generally, 

2.  When  Purchaser  must  Accept  it, 

3.  When  not  bound  to  Accept  it, 

4.  By  Assignees  in  Bankruptcy,  ffc,;  and 

under  Trusts  to  Sell, 
6.   When  Title  is  not  made  out  until  after 
the  Contracts,  or  after  Institution 
of  the  Suit. 


IV,  I,  Of  the  Title  generally, 

7,  The  Court  will  not  make  it  a  condition 
of  sale  of  an  interest  under  a  lease,  that  a 
purchaser  shall  not  be  at  liberty  to  object  to 
the  lessor's  title  to  grant  the  lease ;  but  will 
direct  that  the  purchaser  shall  not  require 
ptf.  to  show  that  the  lessor  had  snch  power, 
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leaving  the  parcha«ier  free  to  object  aUunde. — 
Willis  V.  Latham,  S>.  &  Sc.  441.     {\\.) 

1.  A  purcha<ier,  having  lodped  one-fourth 
of  hin  purrliase-nioney,  refii'«e«l  to  Uxlire  the 
remnininp  three-fourth'*  unle****  the  abstract  of 
title  uRs  tirst  «leli\cred  to  him.  Nt»  report  of 
pooil  title  hinl  been  obtHJne*!.  The  ptf.  moved 
timt  the  laniU  be  re-^obl.  and  the  one-fourth 
forfeited.  //f/J,  thut  tlie  purchaser  was  not 
entitled  to  the  abstract,  and  that  the  one- 
fourth  could  not  be  forfeited;  no  report  of 
good  title  having  been  obtained. 

S*'mf>le — If  that  report  had  been  obtained, 
the  projK'r  motion  would  have  been,  that  the 
lands  be  re-f.i>ld  ;  the  one-fourth  to  remain  as 
a  security  to  indemnify  the  estate  from  all 
loss  and  costs  attending  the  re-sale. —  Warren 
V.  Bahwan,  Fl.  &.  K.  IK*.     (R.) 

2.  Constniction  of  a  contract  to  sell  a  lease- 
hold e«itnte  :  whether  the  contract  was,  to  sell 
the  vendor's  interest,  whatever  it  might  be  ; 
or,  that  a  good  title  to  the  leasehold  estate 
should  l)e  made  out  ? 

Under  a  contract  to  make  out  a  good  title 
to  a  lea•^e  for  lives  renewable  for  ever,  the 
vendor  must  show  who  were  the  lives  existing 
when  the  contract  was  made. — Amhrson  r. 
Hitjijin^.  1  Jon.  &  L.  71H.     (C.) 

3.  Recognizances  conditioned  for  the  due 
accounting  of  a  receiver  are  not  within  the  ' 
2  G.  \,  When  recognizances  of  this  descrip- 
tion are  searched  for  and  found,  it  is  not 
sufficient  to  satisfy  the  purchaser  that  twenty 
years  have  elapsed,  and  no  payment  has  been 
oiadCf  or  proceeding  taken  during  that  pe- 
riod ;  whereas,  if  that  were  a  sutlieient  answer, 
there  is  no  doubt  that  it  would  be  relied  on  ! 
as  an  answer  to  the  purchaser's  objection  ;  be- 
cause it  would  be  much  easier  for  the  vendor 
to  rely  on  that,  inraany  cases,  than  to  procure 
the  recognizance  to  be  vacated ;  and  yet  the 
latter  is  the  course  invariablv  pursued. — Reg. 
v.  BayUy,  4  I.  E.  R.  146.     (C.') 

4.  Although  a  purchaser  who  buys  subject 
to  an  incumbrance,  for  payment  of  which  the 
vendor  has  bound  himself  by  covenant,  is 
bound  to  indemnify  the  vendor  against  it ; 
yet,  in  a  suit,  to  which  the  vendor  is  not  a 
party,  for  the  recovery  of  that  incumbrance 
out  of  the  estate,  the  Court  will  not,  in  his 
absence,  compel  the  purchaser  to  pay  more 
than  six  years'  arrears. 

It  is  too  late  now  to  dispute  that  a  pur- 
chaser buying,  subject  to  incumbrances,  is 
bound  as  the  seller  was,  and  that  he  is  bound 
to  indemnify  the  seller  against  those  incum- 
brances, subject  to  which  he  took. — Kyme  t. 
Dignam,  4  I.  E.  R.  652.     (C.) 

5.  Form  of  order  to  the  Master  to  deliver 
title  deeds  and  documents  to  the  ptf.'s  solici- 
tor to  be  deposited  in  the  Bank  of  Ireland  for 
the  benefit  of  the  several  purchasers  under  the 
decree  ;  and  allowing  the  purchaser  to  com- 
pare copies  with  the  original  deeds. — Cunning- 
ham  T.  Hume,  6  I.  E.  R.  76,  n.     (R.) 


6.  A  condition  of  sale,  that  the  puthuer 
shall  not  be  at  liberty  to  inrertigate  ti* 
lessor's  right  to  grant  a  lease  for  lives  rtaew- 
able  for  ever,  decreed  to  be  sold,  will  not  be 
1  allowed  ;  but  the  Court  will  refer  it  to  the  B^ 
membrancer  to  settle  a  condition  of  SAk, 
that  the  purcha<ser  shall  not  require  tbc  Tea- 
dors  to  produce  the  lessor's  title, 

A  vendor  will  be  relieved  from  the  liability 
of  verifying  the  abstract  of  title  only  by  pro- 
per evidence,  br  stipnlations  expressed  ii 
plain,  clear,  and  nnambifnioit*  language.— 
Lahey  y.  Btil,  6  L  E.  R.  122.    (E.E.) 

I      7.  Observations  on  a  vendor's  duty  in  pre 

paring  particulars  of  the  estate  to  be  soli- 

;  Martin  v.  Cotter,  9  I.  E.  R  351 ;  3  Jon.tL 

I  496.     {C.y—lSet  91.  E,B.44;8LE.R.  UT. 

(It)] 

8.  R.,  occupier  of  premises,  agreed  to  giie 
them  up  to  a  company  for  a  turn ;  but  afttf- 
wards — stating  that  another  person  al«>  h»d 
an  interest  in  them — refused.  The  compaiy 
lodged  the  money  Court  to  his  separate  credit 
lit  1(1^  that  that 'lo<lgment  was  an  admission 
by  the  company  of  his  title,  and  that  he  «s 
entitled  to  be  paid  without  a  reference. 

That  the  company,  having  made  an  insuffi- 
cient tender,  was  not  entitled  to  costs;  and 
that  R.,  his  proceedings  having  been  bw/o^*'^. 
was  not  entitled  to  costvS. — In  rtlr,  S.IaulR. 
Co.,  1  I.  Jut.  155.    (E.E.) 

9.  A  purchaser  under  a  decree  objected  to 
the  title,  but  did  not  appear  on  thesunuiKms 
to  consider  the  objections.  A  report  of  s(<'^ 
title  was  made.  He  took  several  objectioDs; 
they  were  overruled.  Reference  to  enqoire 
whether  he  had  been  put  into  posses.^ioot'f 
all  the  lauds.  Report,  that  he  was  entitled 
to  XGO  compensation ;  which  he  moved  shonld 
be  allocated  to  him  with  costs  of  the  motion 
and  reference. 

Cross-motion,  that  he  should  pay  ptf.'s  costs 
of  the  reference  upon  which  his  objectioM 
had  been  overruled. 

The  Master  certified  that  there  were  not 
grounds  to  justify  those  objections. 

Order — that  the  compensation  be  allocated 
to  the  purchaser ;  but  that  he  should  pay  the 
ptf.'s  costs. 

The  Court  declared  that  the  4  &  5  W.  4,  c. 
78,  8. 12,  gave  the  Masters  jurisdiction  to  d^ 
cide  such  questions  of  costs. — Bedthf  v.  5«iA 
2  I.  Jur.  266.    (R.) 

10.  An  agreement  "  to  sell  the  interest  of  A. 
B.  in  the  lands  of  W.,**  does  not  absolve  A.  B, 
the  vendor,  from  the  necessity  of  proving  hi* 
lessor's  title. 

Nor  is  there  any  waiver  of  that  necessity  by 
the  mere  fact  of  the  rendee  having  taken 
possession  of  the  lands  before  production  of 
the  lessor's  title. 

When  an  agreement  for  sale  of  a  leasehold 
is  silent  as  to  the  prodnction  of  the  lessor'' 
title,  parol  testimony  is  admissible  ha  proof 
of  facts  and  circumstances  constituting  > 
waiver  by  the  rendee  of  prodnction  of  tke 
lessor's  title. 


^-2 
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Stmbh — That  if  inch  a  waiver  be  proved, 
the  Court  will  declare  it  to  be  efitablished 
although  the  bill  contains  no  praver  to  that 
effect.— HVi^A/  v  GriffUh,  1  I.  (5.  B.  695;  8  I. 
Jnr.  138.    (C.) 

1.  An  agreement  by  the  vendors  to  let  to 
the  vendees,  for  the  term  of  61  years,  the  pre- 
mises then  occapied  by  the  vendors,  "  as  held 
under  A.,**  does  not  absolve  the  vendors  from 
the  duty  of  proving  the  title  of  their  lessor, 

And  on  its  appearing  that  A.  was  himself 
only  a  lessee  for  three  lives,  with  a  covenant 
for  perpetual  renewal — Held,  that  the  vendors 
could  not  make  good  title  to  grant  a  lease  for 
a  term  of  61  years. 

That  the  fact  of  other  premises  (besides 
those  proposed  to  be  let  by  the  vendors)  being 
comprised  in  the  lease  to  A.,  was  a  fatal  ob- 
jection to  the  title. 

When  there  is  an  agreement  by  a  vendor, 
having  a  derivative  estate  in  lands,  to  let 
them  for  a  term  of  years ;  and  such  an  agree- 
ment, if  carried  into  execution,  would  operate 
not  as  a  lease,  but  as  an  assignment  of  the 
vendor's  estate :  Qwere  —  Whether  specific 
performance  of  the  agreement  will  be  decreed 
against  the  vendee  ? — Leathern  v.  AlUn,  1  I.  C. 
R.  683 ;  3  1.  Jur.  73.    (C.) 

2.  A  contract  for  sale  of  the  *^  lessee's  in- 
terest" in  a  lease  does  not  exonerate  the 
vendor  from  the  necessity  of  proving  the 
lessor's  title  to  grant  the  lease. — Fennelly  v. 
Anderson,  1  I.  C.  B.  706 ;  4  I.  Jur.  33.    (C.) 

8.  When  a  party  who  had  contracted  for 
the  sale  of  lands  died  before  the  execution  of 
the  conveyance,  having  by  will,  before  the 
contract  for  sale,  devised  all  his  real  estate 
to  trustees  (who  took  the  legal  estate)  upon 
trust  for  A.  for  life ;  remainder  to  B.  for  life  ; 
remainder  to  C,  an  infant,  in  tail ;  a  suit  for 
the  completion  of  the  contract  having  been 
rendered  necessary  by  reason  of  the  infancy 
of  B.,  the  Court  decreed  specific  performance, 
with  costs  of  the  suit. — Heard  v.  Cuthbert,  1  I. 
C.  B.869.    (C.) 

4.  When  a  purchaser  of  lands  waives  his 
right  to  have  proof  of  the  vendor's  title,  and 
a  suit  for  specific  performance  of  the  contract 
is  instituted  by  the  vendor,  the  latter  ought, 
if  he  wishes  to  take  advantage  of  the  waiver, 
to  put  the  question  in  issue  by  his  petition. 
The  point  should  not  be  raised  by  a  subse- 
quent affidavit. 

As  a  general  rule,  each  party  to  a  contract 
for  the  purchase  of  lands  should  employ  a 
separate  solicitor;  the  same  solicitor  ought 
not  to  act  for  both. — Meara  v.  Rogers,  8  I. 
Jur.  N.  S.  108.    (B.) 

5.  By  deed  of  1769,  A.  granted  a  perpetual 
vearly  rentcharge  of  £134,  payable  out  of 
lands  held  by  him  for  three  lives,  perpetually 
renewable.  That  deed  was  lost,  but  it  ap- 
peared, from  a  memorial  thereof,  that  A.  had 
granted  to  B.  and  C,  for  the  uses  mentioned 
in  the  deed,  a  yearly  rentcharge  of  £134,  for 


ever,  issuing  out  of  the  lands.  The  rentcharge 
was  paid  by  the  owners  of  the  lands  from 
1769  down  to  1860,  when  a  petition  was  pre- 
sented to  the  L.  E.  Court  for  a  sale  of  the 
rentcharge.  Held  (overruling  a  decision  of 
a  Judge  of  the  L.  E.  Court),  that  the  memorial, 
coupled  with  evidence  of  the  payment  of  the 
rentcharge  down  to  1860,  was  sufficient  evi- 
dence of  a  perpetual  subsisting  rentcharge, 
so  as  to  enable  the  Court  to  sell. — In  re  Hard- 
ing, 1 1  I.  C.  B.  29.    (C.A.) 

6.  A.,  having  made  a  will,  devising  all  his 
property  to  his  wife,  and  having  contracted 
to  sell  the  lands,  died.  Held,  in  a  suit  for 
specific  performance  by  the  purchaser,  that 
tne  heir-at-law  of  A.  was  not  a  necessary 
party  to  the  conveyance,  as  he  had  no  legal 
estate  in  the  lands,  and  no  equitable  estate  ; 
and  no  right  to  institute  a  suit  to  set  aside 
the  contract,  having  regard  to  the  will  of  A., 
devising  all  his  property  to  his  wife,  who,  if 
the  contract  was  set  aside,  would  be  entitled 
to  the  lands  ;  and,  if  the  contract  was  not  set 
aside,  would  be  entitled  to  the  purchase-money. 
— [Roberts  v.  Marchant,  1  Ph.  370,  explainedj 
—Fowler  v.  Lighibume,  11  I.  C.  B.  496  ;  6  I. 
Jur.  N.  S.  93.    (B) 

IV.  2.  When  the  Purchaser  must  accept  the  Title, 

7.  D.  being  entitled  to  an  undivided  moiety 
of  a  lease  for  lives,  containing  a  covenant  for 
perpetual  renewal,  devised  her  interest  to  A. 
The  day  after  the  date  of  this  will  a  renewal 
was  granted  by  D.  to  the  deft.,  who  was  en- 
titled to  the  other  moiety,  and  to  C,  who  was 

supposed  to  have  some  interest  in  the  lease. 
A.  having  contracted  with  the  deft,  to  sell  his 
(A.'s)  moiety — Held,  on  a  bill  by  A.  for  spe- 
cific performance,  that  the  renewal  did  not 
operate  in  Equity  as  a  revocation  of  the  devise 
to  A.  although  it  admittedly  did  at  Law,  and 
that  A.'s  was  such  a  title  as  the  Court  would 
compel  a  purchaser  to  take. — Poole  v.  Coates, 
2  Dr.  &  War.  493;  s.  c,  1  Con.  &  L.  681 ;  4  I. 
E.  B.  497.  (C.) 

8.  A  purchaser,  under  a  decree,  will  be 
compelled  to  take  a  title  which  depends  on 
adverse  possession,  under  the  Statute  of  Limi- 
tations, although  the  fact  of  such  adverse 
possession  is  evidenced  merely  by  affidavit  in 
the  Master's  office,  and  was  not  at  issue  in 
the  suit. 

Held,  that  it  was  no  objection  to  the  title, 
that  the  facts  constituting  adverse  possession 
were  proved  by  affidavit,  and  in  the  absence 
of  the  heir.— 6co«  v.  Nixon,  2  Con.  &  L.  186 ; 
6  L  E.  B.  8 ;  3  Dr.  &  War.  388.  (C.) 

9.  S^tAle—Thtit  when  the  estate  bargained 
for  has  been  voidable  in  its  creation,  it  lies 
upon  the  purchaser  objecting  to  the  title  upon 
that  ground  to  show  that  it  has  been  avoided. 
—Massey  v.  BatweU,  2  Con.  &  L.  413.  (C.) 

10.  The  decree  in  a  suit,  to  raise  charges 
created  by  will,  directed  the  sale  of  lands,  the 
legal  estate  in  which  was  vested  in  an  adult 
trustee,  in  trust  for  minors.    The  trustee  and 
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c.  g.  trusts  were  parties  to  the  suit.     A  day  to 
show  cause  was  given  to  the  latter. 

A  purchaser  under  the  decree  was  compel- 
led to  take  the  title. — Khht/  v.  O'llea,  2  Jones, 
635.  (E.E.) 

1.  An  estate  for  life  having  been  sold  under 
a  decree^  the  tenant  for  life  died  after  lodg- 
ment of  the  purchiise-moncy  in  Court,  and 
obtaining  the  rule  nisi  to  contirm  the  report  of 
the  sale,  but  before  ihe  sale  was  c<  ntirmed. 
Ilelcf,  that  the  purchaser  must  complete  his 
purchase. —  Vihctnt  v.  Gvirui,  3  I.  E.  K.  4S0; 
Fl.  &  K.  250.  (U.)— [Kevd. :  3  Dr.  &  War. 
75,  n.  (C.)] 

2.  When  the  purchaser  of  an  interest  sold 
under  the  Court  acquires  thereby  a  knowledge 
of  a  defect  in  the  title  to  it,  and  afterwards 
buys  up  the  estate  of  the  ])erson  interested 
in  taking  advantage  of  the  defect,  the  Court 
will  not  allow  him  to  rely  u]»on  the  doctrine, 
that  a  purchaser  is  not  obliged  to  take  a 
doubtful  title,  in  suj»])ort  of  an  objection  to 
the  title  founded  on  that  defect. 

Qu(tre — If  the  objection  was  valid,  would 
the  Court  allow  him  to  relv  on  it? 

Ultimately  the  purchaser  accepted  the  title, 
being  allowed  his  costs. — S/ifj^jxird  v.  JJoofau, 
6  I.  E.  R.  C ;  3  Dr.  &  War.  1.  (C.)— [^>ec  4  I. 
E.  R.  6oi  ;  Fl.  &  K.  51>8.  (R.)] 

3.  A  marriage  settlement  conveyed  lands, 
held  under  a  lease  for  lives  renewable  for 
ever,  to  trustees  to  the  use  of  G.,  the  hus- 
band, for  life  ;  remainder  (subject  to  jointure 
and  younger  children's  portion*)  to  the  first 
and  other  sons  of  the  marriage  in  quasi  tail. 
After  G.'s  death,  the  younger  children  filed  a 
bill  to  raise  their  portions.  In  1843  the  lands 
were  sold  under  a  final  decree  of  1838.  In 
1842,  a  renewal  of  the  lease  had  been  exe- 
cuted to  deft.,  the  f/misi  tenant  in  tail,  against 
whom,  pending  the  suit,  several  judgments 
had  been  obtained,  of  which  no  notice  bad 
been  taken.  Because  of  them  the  purchaser 
objected  to  the  title.  The  Master  reported  a 
good  title.  On  exceptions  to  the  report — 
Ileld,  that  the  renewal  ought  to  have  been 
executed  to  the  trustees  of  the  settlement: 
that,  it  having  been  executed  to  the  deft.,  he 
was  made  thereby  a  mere  trustee  of  the  legal 
estate  on  the  trusts  of  the  settlement :  that 
the  judgments  did  not  constitute  a  valid  ob- 
jection to  the  title. — Leake  v.  X.,  6  I.  E.  R. 
361.  (R.) 

4.  In  a  purchase  of  a  life  interest  under  the 
Court,  the  life  dropped  after  the  rule  nisi 
to  confirm  the  report  of  the  sale  had  been 
obtained,  and  before  it  could  be  made  abso- 
lute. Heldy  that  the  purchaser  was  bound  to 
pay  the  purchase-money. 

In  sales  under  the  Court,  the  purchaser's 
title  relates  back  to  the  day  of  the  bidding,  as 
in  other  sales  it  does  to  the  day  of  the  con- 
tract. 

Sembie — The  case  of  the  purchaser  of  a  fee- 
simple  estate  is  distinguishable  from  that  of  a 
life  estate,  with  respect  to  compensation  for 
casualties. — Vesey  v.  E/woodj  8  Dr.  &  War. 


74 ;  2  Con.  &  L.  47.  (C.)—  [Affg.  5  I.  E.  R. 
184  :  Fl.  &  K.  668.  (R.)] 

5.  A  tenant  in  tail,  C,  on  the  marriage  of 
his  eldest  son,  B.,  conveved  the  entailed  lands 
as  if  he  were  seized  in  fee,  to  trustees  for  i 
term  of  years,  to  secure  a  jointure  for  his  oirn 
A\ife.  and  a  jointure  for  B.'s  intended  wife,  if 
other  property  whereon  the  latter  had  been 
charged  should  be  sold  ;  and,  subject  thereto, 
to  the  use  of  C.  for  life,  remainder  to  other 
trustees  for  another  term  to  raise  portiow 
for  C.'s  younger  children  ;  then  to  B.'s  use  for 
life;  remainder,  subject  to  a  third  term,  to 
B.'s  first  and  other  sons  in  tail.  No  fine  wm 
ever  levied,  nor  any  recovery  suffered  by  C.  or 
B.  A  bill  having  been  filed  to  raise  the  por- 
tions, a  sale  of  the  term  was  decreed.  After- 
wards, B.  and  C.  being  dead,  the  eldest  son  of 

B.  executed  a  disentailing  deed,  and  conveved 
the  lands  in  fee  to  D.,  not  a  party  to  the  suit, 
expressly  subject  to  the  term.  I),  conveyed 
to  B.'s  widow,  a  party  to  the  suit.  She  had 
allowed  the  decree  to  be  made  on  sequestra- 
tion against  her.  The  M.  R.  overruled  the 
purcha.ser's  objections  to  the  title.  On  appeal, 
Ileld^  that  the  acts  of  the  eldest  son  confirmed 
the  settlement,  and  that  a  good  title  to  the 
term  could  be  made ;  that  the  widow,  having 
acquired  her  title  after  the  decree,  must  oat 
of  it  give  the  decree  effect ;  that  the  judg- 
ments, entered  pending  the  suit,  against  the 
eldest  son  and  D.,  did  not  constitute  an  ob- 
jection to  the  title. — Massey  v.  Batweily  5  I. 
E.  R.  382 ;  4  Dr.  &  War.  56.  (C.) 

6.  Objections  to  title  OTermled. — Poclt  t. 
P.,  6  I.  E.  R.  50.    (R.) 

7.  The  purchaser  under  a  decree  in  a  cre- 
ditors* suit  objected  to  the  title  because  of 
outstanding  judgments  confessed  by  deft, 
before  the  bill  was  filed,  but  which  after- 
wards, pending  the  cause,  were  revived  and 
redocketed  under  Moore's  Act ;  and  that  they 
were  not  bound  by  the  decree.  The  Master 
overruled  the  objection,  being  of  opinion  that 
the  judgments  in  sci.  fa,  were  to  be  deemed 
new  and  original  judgments;  that  the  first 
were  gone,  and  that  the  others,  having  been 
obtained  pending  the  suit,  did  not  affect  the 
title  to  be  conveved  to  the  purchaser.  On 
exceptions  to  a  report  of  good  title — add, 
that  they  should  be  allowed  : — that  the  judg- 
ments in  fici.  fa.  were  not  to  be  considered  as 
creating  new  rights,  but  merely  as  reviving 
rights  under  the  original  judgments ;  and  that 
the  purchaser's  objection  should  therefore  be 
allowed. — Newman  v.  Fitzgerald^  6  L  E.  R 
260.  (R.) 

8.  The  lands  of  M.,  part  of  the  manor  of 

C,  were  conveyed,  in  1823,  to  A.  and  hi« 
heirs,  "saving  and  excepting  thereout  the 
manorial  rights  belonging  to  the  manor  of  C^ 
and  the  tolls  and  duties  of  the  fairs  and 
markets  thereof,  and  also  any  liberty  of  tur- 
bary or  limestone  heretofore  grantea  therein 
or  thereout  by  B.  or  his  ancestors  to  any  of 
the  tenants  of  the  said  manor  as  expressed  in 
their  leases  respectively.**  There  was  no  lime- 
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•tone  or  turbary  on  the  lands  of  M.,  nor  had 
any  manorial  rights  been  exercised  for  more 
than  twenty  years,  nor  any  fair  or  markets 
ever  held.  In  1845  M.  was  set  np  and  sold  as 
held  by  a  clear  indefeasible  title  in  fee-simple. 
Upon  objection  to  the  title,  the  Master  in 
Chancery  reported  the  title  bad.  Held,  upon 
exceptions  to  the  report,  that  under  the  cir- 
cumstances the  saTing  in  the  deed  did  not 
form  any  ground  for  the  report  of  bad  title. 

In  the  rental  under  which  the  lands  were 
sold,  a  part  was  thus  described: — "Term for 
which  demised ;  under  an  article  of  agreement 
for  lease  for  four  lives,  bearing  date  1804, 
and  one  year.*'  The  sale  took  place  in  Jan. 
1845,  and  on  the  9th  April,  the  purchaser's 
solicitor  received  a  copy  of  the  article,  and 
then  first  discovered  that  the  agreement  was 
for  a  lease  to  commence  after  the  expiration 
of  a  then  subsisting  lea.se  which  did  not  expire 
until  1843.  On  the  24th  Oct.  he  lodged  ob- 
jections to  the  title,  and  subsequently  swore 
that  he  was  misled  by  the  statement  in  the 
rental.  HM,  affirming  the  report,  that  the 
misstatement  was  ground  for  discharging  the 

Surchaser,  not  for  compensation.  That  the 
elay  in  lodging  the  objection  disentitled  the 
purchaser  to  his  costs. — Martin  v.  Cotter,  9  I. 
E.  R.  44.  {^U.)—[See  9  I.  E.  R.  851 ;  8  Jon. 
&  L.  490.  (C.)] 

1.  A.,  tenant  for  life,  mortgaged  under  a 
power  the   inheritance  for  £500  and  £1000. 
He  afterwards  paid  the  first  mortgage,  and 
took  an  assignment  to  a  trustee.    After  his 
death,  B.  became  entitled  to  the  mortgages. 
C,  the  tenant  in  tail,  being  a  minor,  cove- 
nanted by  marriage  articles,  in  1827,  to  con- 
vey the  lands   in  trust  to  sell,   and  pay  the 
debts  affecting  them ;  and,  subject  thereto, 
for  herself  for  life  ;  remainder  to  her  children. 
On  her  attaining  age,  a  recovery  was  suffered. 
B.  filed  a  bill,  and,  in  1835.  got  a  report  find- 
ing that  arrears  of  rent  and  fines  due  in  A.*s 
life,  and  after,  had  been  paid  by  loan  on  mort- 
gages, and  that  this  sum,  and  the  two  mort- 
gages with   interest  on   them   all  from  A.'s 
death  to  the  date  of  the  report,  were  due.    A 
sale  to  pay  them  was  decreed.    In  1840,  B.*8 
assignee  filed  a  bill,  not  making  the  trustee  of 
C.'s  settlement  a  party,  and  obtained  a  decree 
to  carry  the  former  decree  into  execution. 
Held,  that  the  first  decree  erred  in  declaring 
the  inheritance  liable  for  interest,  payable  by 
the  life  estates  of  A.  and  C,  and  that  a  pur- 
chaser under  the  second  decree,  in  which  the 
inheritance  was  not  represented,  could  not  be 
held  to  his  purchase. 

A  report  of  good  title,  ptf.'s  solicitor  under- 
taking to  procure  a  signature,  is  informal. — 
Magawley  v.  Brady,  9  I.  E.  R.  59.  (R.) 

2.  The  trustees  of  a  marriage  settlement 
were  empowered,  upon  the  request  of  the 
tenant  for  life,  to  raise  such  sum  of  money 
as  might  be  necessary  to  purchase  a  mansion- 
house,  with  a  demesne  attached,  as  a  residence 
for  the  tenant  for  life ;  and  it  was  declared 
that  the  mansion-house  or  lands,  when  so 
purchased,  should  be  conveyed  to  the  trus- 
tees, upon  and  for  the  same  tmsts,  &c.,  and 


with,  under,  and  subject  to  the  same  powers, 
&c.,  as  were  in  and  by  "these  presents  de- 
clared and  contained,  of  and  concerning  the 
said  hereditaments  and  premises  hereinbefore 
granted.**  The  settlement  contained  a  power 
to  the  trustees,  with  the  consent  of  the  tenant 
for  life,  to  sell,  by  public  auction  or  private 
contract,  or  to  exchange  the  settled  lands  for 
such  price  in  money,  or  equivalent  in  other 
lands,  as  to  them  should  seem  reasonable ;  or 
to  re-sell  the  lands  which  might  be  so  pur- 
chased, and  to  give  discharges  for  the  purchase- 
money  ;  and,  in  order  to  effectuate  such  sales, 
to  revoke  the  uses  and  trusts  of  the  settle- 
ment, and  to  appoint  any  uses  and  trusts 
which  should  be  thought  necessary  or  expe- 
dient for  effectuating  such  sale  or  exchange  ; 
and  the  trustees  were  authorised  to  invest  the 
purchase-money  In  lands,  which  were  to  be 
settled  to  the  same  uses,  and  upon  and  for 
the  same  trusts,  &c.,  and  subject  to  such  and 
the  same  powers,  provisions,  declarations, 
and  agreements,  as  were  declared  as  to  the 
settled  lands.  In  1857,  the  trustees,  with  the 
consent  of  the  tenant  for  life,  purchased  for 
£1200  a  mansion-house,  which  was  conveyed 
to  them,  subject  to  such  and  the  same  trusts, 
&c.,  and  subject  to  the  same  powers,  &c.,  as 
in  the  thereinbefore  recited  indenture  limited, 
&c.,  of  and  concerning  the  lands  of  L.  In 
1858,  the  trustees,  at  the  request  of  the  tenant 
for  life,  sold  the  mansion  by  auction  to  the 
respondent.  Held,  in  a  suit  for  specific  per- 
formance of  the  contract  for  sale,  that  the 
trustees  could  make  a  good  title  to  the  man- 
sion-house, and  the  purchasers  were  bound  to 
accept  it. 

Deeds  are  to  be  read  In  their  grammatical 
and  ordinary  sense ;  and  the  Court  should 
not  transpose  the  words  of  a  clause,  unless 
it  is  absurd,  or  repugnant  to  or  inconsistent 
with  the  rest  of  the  deed. — Clements  v.  Henry, 
101.  C.  R.79.    {R.) 

8.  A  purchaser,  who  has  agreed  to  take  an 
assignment  of  premises  held  under  a  lease 
for  years,  cannot  object  to  the  title  upon 
the  ground  of  the  discovery  that  such  lease 
is  an  under-lease ;  because  the  sub-lessee  is 
now  placed  in  privity  with  the  head  landlord, 
by  the  23  &  24  Vic,  c.  154,  s.  2h— Balfour  y. 
ifacneill,  7  I.  Jur.  N.  S.  8.    (C.) 


rV.  8.   When  not  bound  to  accept  Title, 

4.  A  purchaser  cannot  be  compelled  to  ac- 
cept a  title,  without  having  judgments  against 
the  person  in  whom  the  legal  estate  is  vested 
satisfied. 

SemhU — Even  when  a  purchaser  can  get  a 
clear  legal  estate,  he  will  not  be  compelled  to 
accept  the  title  without  having  judgments, 
entered  after  the  execution  of  a  deed  convey- 
ing such  legal  estate,  satisfied ;  he  having 
notice  of  them. — Piers  v.  P.,  S.  &.  So.  879. 
(R.)— [Affd.:  1  Dr.  &  Wal.  265.    (C.)] 

5.  The  omission  from  a  rental,  of  a  reserva- 
tion of  mines,  minerals,   and  of  a  right  of 
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entry  to  search  for  them,  is  a  valid  objection  I 
to  the  title. — Barton  v.  Lord  iJowneSy  FL  &  K. 
605.    (R.) 

1.  By  deed  of  1700,  S.,  with  twelve  other 
denominations,  was  conveyed  to  J.,  subject  to 
m  rent  of  X12G,  determinable  on  payment  of 
£1200.      In  J.'s  will  of  1717,  and  in  family  ' 
settlements  of  1756  and    1778,  no  notice  of 
the  existence  of  this  rent  was  taken.  In  1841,  ' 
S.  was  sold  under  a  decree  in  a  foreclosure 
suit.     In  the  rental  and  abstract  the  lands 
were  described  as  fee-simple ;  and  in  a  decla-  ' 
ration  made  by  deft,  under  the  i  &  5  W.  4, 
c.  62f  he  stated   that   no  part  of  the   rent 
had   ever  been   paid  by  him,  or  any  of  his  . 
ancestors,  out  of  S.    There  was  not  evidence 
to  show  that  it  had  not  been  paid  out  of  the  \ 
other  denominations.    Jleid,  that  there  were 
not  gounds  sufficient  to  warrant  the  Court 
in  presuming  that  the  rent  was  extinguished 
or  released;  and  that  it  was  a  valid  objection 
to  the  title.—  Warren  v.  Bateman,  F\,  &  K.  448. 
(R.) 

2.  An  estate,  described  as  a  freehold  es- 
tate for  three  lives,  with  covenant  for  per-  , 
petual  renewal,  was  sold  under  a  decree.  The 
original  lease  of  1777  did  not  contain  any  ex- 
press covenant  for  perpetual  renewal ;  but  the 
habendtim  was  to  the  leasee,  his  heirs  and  as- 
signs, *'  for  and  during  the  natural  lives  of  J. 
and  C.,  or  the  longest  liver  of  them,  or  what- 
ever life  or  lives  should  for  ever  or  thereafter 
be  nominated  or  appointed,  added  or  inserted 
on  the  back  of  said  indenture,  or  a  label 
affixed  thereto;  yielding  and  paying  unto  R. 
L.,  the  lessor,  his  heirs  and  assigus,  the  yearly 
rent  of,"  &c.  In  1836,  the  son  and  devisee  of 
the  original  lessor  executed  to  the  assignee  of 
the  original  lessee  a  renewal  for  three  lives, 
in  which  the  original  lease  was  recited  as 
containing  a  covenant  for  perpetual  renewal ; 
and  the  renewal  was  expressly  made  "  in  pur- 
suance and  performance  of  said  covenants.^* 
It  did  not  contain  any  covenant  for  renewal ; 
but  the  habendum  was  like  that  in  the  original 
lease,  except  that  the  word  *'  and  **  was  used 
instead  of  "or."  The  Master  reported  that 
the  title  was  not  such  as  the  purchaser  could 
be  compelled  to  take.  On  exceptious  thereto, 
Held,  that  the  report  should  be  confirmed, 
and  the  exceptions  overruled,  with  costs. — 
Sheppnrd  v.  Doolan,  4  I.  E.  R.  654 ;  Fl.  &  K. 
698.  (R.)  —  [But  the  purchaser  ultimately 
accepted  the  title,  being  allowed  his  costs 
on  appeal,  6  I.  E.  R.  6 ;  8  Dr.  &  War.  1.  (C.)] 


8.  By  letters  patent  of  81  Car.  2,  the  lands 
of  H.  were  granted  to  G.  in  tail  male ;  and  a 
rent  of  8d.  an  acre,  the  amount  of  quit-rent 
prescribed  by  the  Act  of  Settlement,  was 
reserved.  In  1681,  G.  conveyed  H.  to  S.  and 
his  heirs,  saving  the  estate  and  right  of  the 
Crown.  In  1776,  the  estate  tail  determined 
by  failure  of  G.'s  issue  male.  Until  the  filing 
of  the  bill  in  1841,  the  representatives  of  B. 
remained  in  possession,  and  dealt  with  the 
estate  as  an  absolute  one  in  fee.  The  rent 
reserved  by  the  letters  patent  was  regularly 


paid  to  the  proper  officer,  and  the  osual  re- 
ceipt given  for  it  as  quit-rent.  BM,  that 
the  Crown*s  right  to  the  land  on  the  deter- 
mination of  the  estate  tail  was  barred,  and 
transferred  to  the  vendor  by  the  48  G.  3, 
c.  47 ;  the  case  not  coming  within  any  of 
the  exceptions  in  its  Ist  sec 

The  purchaser's  exception  to  the  title  was 
overruled.— ruM///  v.  Roqers,  6  I.  E.  R.429; 
1  Jon.  &  L.  86.    (C.) 

4.  When  a  party  objects  to  a  Master's  re- 
port as  to  title,  his  proper  course  is,  to  file 
exceptions,  and  set  them  down  for  hearing  in 
the  cause  list. 

A  ptf.  cannot,  after  proceeding  before  the 
Master  on  a  reference  as  to  title,  relv  on  the 
purchaser's  previous  acts  as  binding  him  to 
his  purchase,  notwithstanding  a  report  of  bad 
title.— //artrooef  v  Bland,  Fl.  &  K.  540.    (R) 

5.  Under  a  deed,  in  the  nature  of  a  mortgage, 
containing  a  trust  for  sale,  the  trustees  and 
mortgagee  can  make  a  good  title  to  a  pur- 
chaser without  the  concurrence  of  judgment 
creditors  of  the  mortgagor,  whose  judgments 
are  subsequent  to  the  deed ;  and  it  makes  no 
difference  that  the  sale  is  had  in  a  suit  foood- 
ed  on  the  deed. 

Though  a  purchaser  is  not  bound  by  the 
opinion  of  his  counsel  on  the  abstract  of  title, 
waiving  an  objection,  yet  if  the  objection, 
does  not  go  to  the  root  of  the  title  (ex.  or.,  if 
it  be  for  the  non-production  of  an  old  aeed), 
if  the  purchaser  continues  to  treat,  and  leads 
the  seller  to  further  expense  for  some  time 
after  the  first  waiver,  he  cannot  afterwards 
rely  on  it. — Alexander  y.  Crosbie,  71.  E.  R445; 
1  Jon.  &  L.  666.  (C.)— [Affg.  6 1.  E.  R.  513.] 

6.  Lands  were  set  up  as  held  under  a  clear 
and  indefeasible  title  in  fee-simple.  It  ap- 
peared that  they  had  been  conveyed  forty 
years  before,  reserving  a  right  to  cat  turf  and 
quarry  limestone,  to  tenants  of  another  estate, 
although  the  right  had  never  been  since  ex- 
ercised, and  there  were  no  turf  bogs  worked 
or  quarries  open  on  the  estate ;  but  it  did  not 
appear  that  there  might  not  be  turf,  and  there 
was  no  proof  that  there  was  not  limestone. 
Held,  a  good  objection  to  the  title  and  the 
purchaser  discharged. — [Overruling  the  deci- 
sion of  the  M.  R.,  8  I.  E.  R.  147.1 

The  rental  at  the  sale  contained  an  obscure 
statement,  leaving  it  doubtful  whether  a  tenant 
held  for  lives  named  in  1804  or  1843.  It 
proved  to  be  the  latter,  and  the  purchaser 
swore  he  had  been  misled.  Held,  a  sufficient 
ground  for  discharging  the  purchaser.-[ Affirm- 
ing the  decision  of  the  M.  R.] 

Observations  on  clearing  a  title  by  showing 
the  non-existence  of  rights  nnder  a  reserva- 
tion or  onerous  covenant  not  stated ;  and  on 
the  duty  of  being  careful  and  explicit  in  pre- 
paring for  a  sale. 

A  delay  of  seven  months — Held,  no  waiver 
of  an  objection  to  the  title  which  turned  upon 
a  question  of  fact.  —  Martin  v.  Cotter,  9  I.  E. 
R.  361 ;  3  Jon.  &  L.  496.  (C.)-  [Affirming 
the  decision  at  the  Bolls,  8  I.  E.  B.  147.] 
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1.  Lands  were  sold  as  fee-simple  ;  after  the 
sale,  the  purchaser  found  that,  though  the 
lands  were  held  In  fee,  the  owner  was  bound 
to  raise  and  maintain  the  fences,  and  keep  the 
drains  and  watercourses  clear,  &c.  Held,  that 
the  purchaser  could  not  be  compelled  to  ac- 
cept the  title,  when  the  enjoyment  of  the 
estate  was  subject  to  those  qualifications. — 
Larkin  v.  Lord  Rotae,  10  I.  E.  R.  70.    (R.) 

2.  A  purchaser  of  a  leasehold  under  a 
decree  is  a£fected  with  notice  of  all  clauses  in 
the  lease ;  but  has  a  right  to  assume  that  the 
premises  are  lawfully  in  the  condition  in 
which  they  are  sold.  Therefore  when  a  lease 
contained  a  clause  of  forfeiture  for  the  exer- 
cise of  a  trade,  which  was  that  carried  on  on 
a  part  of  premises  comparatirely  of  little 
Talne  for  any  other  business — Heldy  a  ground 
for  discharging  the  purchaser,  though  he  had 
been  some  time  in  possession,  and  there  was  a 
waiver  by  the  landlord  for  the  time  past. 

A  purchaser  under  a  decree  is  not  bound  to 
make  his  objections  to  the  title  in  any  par- 
ticular order.  —  Spunner  y.  Wcdshj  11  I.  £.  B. 
697.    (C.) 

8.  An  agreement  by  the  vendors  to  let  to 
the  vendees  for  61  years  the  premises  then 
occupied  by  the  vendors,  "  as  held  under  A.," 
does  not  absolve  the  vendors  from  the  duty  of 
proving  the  title  of  their  lessor. 

On  its  appearing  that  A.  was  himself  only  a 
lessee  for  three  lives,  with  a  covenant  for 
perpetual  renewal — Held^  that  the  vendors 
could  not  make  good  title  to  grant  a  lease  for 
61  years. 

That  the  fact  of  other  premises  (besides 
those  proposed  to  be  let  by  the  vendors)  being 
comprised  in  the  lease  to  A.  was  a  fatal  objec- 
tion to  the  title. 

When  there  is  an  agreement  by  a  vendor, 
having  a  derivative  estate  in  lands,  to  let 
them  for  a  term  of  years,  and  such  an  agree- 
ment, if  carried  into  execution,  would  operate 
not  as  a  lease,  but  as  an  assignment  of  the 
vendor's  estate;  Qucere  —  Whether  specific 
performance  of  the  agreement  will  be  decreed 
against  the  vendee  ? — Leathern  v.  AUen,  1  L  C. 
R.  683 ;  31.  Jur.  78.    (C.) 

4.  A.,  seized  of  P.  and  other  lands,  directed 
all  bis  just  debts,  funeral  expenses  and  legacies 
to  be  paid  by  his  executors,  and  devised  all 
his  real  and  freehold  estates  (save  a  part  de- 
vised to  his  wife),  upon  trust  that  his  wife  and 
her  assigns  should,  after  his  decease,  receive 
a  rentcharge,  with  power  of  distress ;  and  that 
three  of  his  daughters  should  receive  rent- 
charges;  with  like  remedy  by  distress  and  entry 
as  provided  with  respect  to  the  rentcharge 
to  his  wife.  A.  then  bequeathed  pecuniary 
legacies  to  his  children,  and  left  all  the  resi- 
due and  remainder  of  his  real,  freehold  and 
personal  estates,  subject  to  his  debts  and 
the  aforesaid  legacies  and  annuities,  to  the 
trustees.  Held,  that  the  rentcharges  to  the 
daughters  were  specifically  charged  on  the 
same  lands  as  the  rentcharge  to  the  wife,  and 
had  priority  over  the  legacies,  which  were 
charged  by  the  residuary  clause  only. 


By  the  marriage  settlement  of  one  of  the 
daughters,  one  of  the  rentcharges  and  part  of 
a  legacy  were  vested  in  the  children  of  the 
marriage  (some  of  whom  were  minors),  subject 
to  an  exclusive  power  of  appointment  in  the 
parents.  The  minors  were  defts.  in  a  suit  to 
carry  the  trusts  of  the  will  into  execution,  in 
which  the  Master  found,  upon  the  consent  of 
the  counsel  and  trustee  of  the  minors,  that 
the  legacies  and  rentcharges  were  in  equal 
priority,  and  that  the  finding  was  in  the 
nature  of  a  compromise,  and  beneficial  to  the 
minors.  The  report  was  confirmed  by  a  final 
decree,  and  the  lands  of  P.,  among  others, 
were  decreed  to  be  sold  to  pay  the  several 
sums  reported,  in  the  first  instance  subject  to 
the  rentcharges  to  the  daughters,  and  if  suffi- 
cient was  not  produced  to  pay  the  debts  and 
legacies,  then  discharged  of  the  rentcharges. 
If  the  sum  arising  from  such  sale  should  be 
insufficient  to  pay  the  debts,  legacies,  and 
value  of  the  rentcharges,  and  costs,  the  lega- 
tees and  devisees  of  the  rentcharges  should 
abate  rateably.  The  lands  of  P.  were  sold 
discharged  of  the  rentcharges.  Held,  allowing 
exceptions  to  the  Master's  report  of  good 
title,  that  the  report  and  decree,  being  founded 
on  a  consent  which  the  Court  had  no  jurisdic- 
tion to  take,  were  erroneous,  and  that  the  title 
under  it  was  bad. 

Pending  an  appeal  from  that  decision, 
which  was  affirmed,  a  deed  was  executed  by 
the  father  of  the  minors,  appointing  the  rent- 
charge  to  a  son,  who  was  adult  when  the  con- 
sent was  entered  into,  and  was  a  party  to  it, 
and  the  legacy  to  him  and  two  of  the  minors, 
who  had  since  come  of  age.  The  Lord  Chan- 
cellor having,  on  the  statement  that  the  ptf. 
could  then  show  a  good  title,  referred  it  back 
to  the  Master  to  review  his  report,  who  found 
that  a  good  title  xould  be  made  by  reason  of 
the  deed. 

Semble — That  the  appointment  having  been 
made  on  an  emergency,  and  not  bona  fide  for 
the  end  designed  by  the  donor  of  the  power, 
was  void. 

Held,  that  the  title  was  too  doubtful  to  be 
forced  on  a  purchaser,  and  the  exceptions 
to  the  Master's  further  report  of  good  title 
were  also  allowed. —  Weir  v.  Chandey,  1  I.  C. 
R.  296.    (R.>-[S.  c,  4  I.  Jur.  1.  ^C.)] 


rV.  4.  By  Assignees  in  Bankrvptcy,  ^.;  and 
under  Trusts  to  SelL 

6.  By  marriage  articles  of  1767,  it  was  agreed 
that  jeiOOO,  secured  by  the  bond  of  A.,  the 
intended  husband,  on  which  judgment  was 
entered,  should  be  divided  among  the  younger 
children  of  the  marriage.  By  deed  of  1796, 
A.  conveyed  the  lands  of  K.,  of  which  he  was 
seized  in  fee,  to  the  use  of  himself  for  life ; 
remainder,  subject  to  £600,  secured  by  a  term 
for  his  younger  children,  to  J.,  his  second  son, 
for  life,  remainder  to  liis  third,  fourth,  and 
other  sons  in  tail.  In  1798,  A.  made  his  will, 
without  noticing  the  deed  of  1796,  and  devised 
K.,  subject  to  £1000  for  his  younger  children, 
to  J.  A.  died,  and  bills  were  filed  in  1808  and 
1818  on  behalf  of  some  of  the  younger  children 
to  raise  the  £2000  secured  by  the  articles  and 
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the  will ;  but  not  noticing  or  relying  on  the 
deed  which  was  afterv^ards  put  in  issue  by  one 
of  the  answers.  In  1818,  G.,  the  fourth  son, 
who  was  entitled  to  an  estate  tail  in  remainder 
under  the  deed,  became  in<iolvcnt.  He  and 
his  assignee  were  parties  to  the  latter  suit,  but 
not  in  re>pect  of  that  estate.  A  decree  for  a 
sale  of  the  fee  was  pronounced  for  the  sum 
due  under  the  articles,  and  a  part  of  the  sum 
due  under  the  deed.  The  abstract  of  title 
stated  the  insolvency  of  G.,  and  that  the  heir 
of  his  a-isipnce  would  join  in  the  conveyance. 
The  assignment  under  the  insolvency  had  been 
lost,  but  the  deed  of  ITIM  was  referred  to  in 
the  schedule.    HeUi,  on  objections  to  title — 

That  the  ab>tract  and  schedule  afforded 
sufficient  evidence  of  an  actual  ashignment  of 
the  estate  rail  in  remainder  under  the  Insol- 
vent Act  then  in  force. 

That  the  assignment,  though  pentfente  lite. 
was  valid,  being  made  under  the  authority  of 
a  statute,  and  conveyed  a  base  fee  to  the 
assignee ;  and,  the  decree  not  being  binding 
on  him.  the  title  was  defective. 

That  the  defect  could  not  be  cured  by  the 
heir  of  the  assignee  joining  in  the  conveyance, 
as  he  was  a  trustee  for  the  creditors  of  G.,  who 
did  not  appear  to  have  been  paid,  and  were 
not  bound  by  the  decree. 

That  the  decree  was  not  erroneous  in  direct- 
ing a  sale  of  the  fee  for  a  portion  of  the  sum 
secured  by  the  term  in  the  deed  of  1795. — 
Ktogh  V.  K.,  13  I.  E.  R.  284.    (li.) 

1.  In  the  case  of  purchasers  from  the  as- 
signees of  a  bankrupt,  the  rule  respecting  the 
costs  of  investigating  the  title  resembles  that 
governing  sales  under  decrees  of  Courts  of 
Equity.— /n  re  Page,  1  Dr.  &  Wal.  31.     (C.) 

2.  A  ptf.  may  rely  on  a  title  acquired  in 
point  of  form  after  he  filed  the  bill^  if  it  be 
not  inconsistent  with  his  original  claim,  and 
is  capable  of  relating  back.  Therefore,  when 
an  insolvent  debtor's  devisee  filed  a  bill  for  a 
renewal;  and,  the  objection  being  raised,  after- 
wards procured  himself  to  be  appointed  as- 
signee, and  amended  the  bill  stating  that  fact. 
Held,  that  he  could  sustain  the  bill. — Doyle  v. 
CcUlow,  12  I.  E.  R.  2il.    (C.) 


IV.  6.   When  Title  is  not  made  out  until  after 
the  Contracts,  orajler  Institution  of  the  Suit. 

8.  A  ptf.  may  rely  on  a  title  acquired  in  point 
of  form  after  he  filed  the  bill,  if  it  be  not  in- 
consistent with  his  original  claim,  and  is 
capable  of  relating  back.  Therefore,  when 
an  insolvent  debtor's  assignee  filed  a  bill  for 
m  renewal ;  and,  the  objection  being  raised, 
afterwards  procured  himself  to  be  appointed 
assignee,  and  amended  the  bill  by  stating  that 
fact — HekL,  that  he  could  sustain  the  bill. — 
Dojfle  v.  Callow,  12  I.  E.  R.  241.    (C.) 

4.  A.  in  1838  agreed  to  sell  to  B.  lands,  B. 
to  nay  £6000  of  the  purchase-money  at  once, 
and  the  rest  by  the  1st  Jan.  1839,  on  a  good 
title  being  made  out ;  B.  to  get  possession  of 
L.,  part  of  the  lands,  on  the  1st  May  1838, 


subject  to  any  question  of  title ;  the  abstract 
to  be  delivered  on  the  1st  Nor.  1838,  and  i 
good  title  made  oyt  to  the  satisfaction  of  B.*s 
counsel  in  a  month  after ;  B.  to  execute  the 
conveyance  on  the  1st  Jan.  1839,  and  if  a  good 
title  were  not  made  out  by  the  Ist  of  Feb. 
1839  (which  was  expressly  fixed  as  of  the 
essence  of  the  contract),  B.  to  be  discharged 
from  his  purchase.  B.  paid  the  £6000,  and 
entered  into  possession  of  L.,  and  before  Jan. 
18;59  requested  A.  not  to  press  the  contract, 
as  he  was  not  in  a  condition  to  pay  the  balance ; 
and,  at  the  request  of  B.,  A.  deferred  to  fur- 
nish the  abstract  unril  1844.  In  August  1845, 
B.furnished  requisitions  for  searches.  The  dis- 
cussion on  the  title  continued  until  June  1847, 
when  B.  stated  that  he  considered  himself  no 
longer  bound,  unless  his  objections  were  satis- 
factorily answered  in  a  month.  A.  then  fur- 
nished what  he  relied  on  as  satisfactory  e^i- 
dence  of  the  point  in  dispute,  and  declined  to 
give  further  searches,  and  in  March  1848  filed 
the  bill  for  specific  performance.  HeJdy  that 
though  time  was  originally  of  the  essence  of 
the  contract,  it  was  waived  by  the  conduct  of 
the  parties.  That  B.'s  right  to  give  notice  to 
rescind  the  contract  could  not  arise  until  July 
1847,  and  that  the  bill  was  filed  within  a  reason- 
able time  after.  That  the  retention  of  L.  by 
B.  was  inconsistent  with  the  rescinding  of  the 
contract. — The  satisfaction  of  counsel  means 
reasonable  satisfaction. — Gordon  v.  Makotq, 
13  I.  E.  R.  383.    (C.) 


V.  When  the  Purchaser  uay,  or  must 

TAKE  THE  TiTLE,  WITH  iNDBlOriTT,  01 

WITH  Compensation. 

5.  The  case  of  a  purchase  of  a  fee-simple 
estate  is  distinguishable  from  that  of  a  life 
estate  with  respect  to  compensation  for  casn- 
alties. —  Vesejf  v.  Elwood,  3  Dr.  &  War.  74;  % 
Con.  &  L.  47.  (C.)  —  [Affg.  Fl.  &  K,  667 ;  6 
I.  E.  R.  184.    CR.)] 

6.  When  lands  are  purchased  by  Commis- 
sioners under  the  2  &  3  Vic,  c.  61,  for  the 
purposes  of  the  Act,  and  the  purchase-money 
is  lodged  in  Court,  the  Court  will,  under  the 
words  "  reasonable  costs,  charges,  and  ex- 
penses," in  the  29th  sec,  award  the  parties 
entitled,  the  costs  necessarily  incurred  by 
them  in  obtaining  payment  from  the  Conrt, 
and  in  having  the  money  invested  upon  trusts 
similar  to  those  to  which  the  lands  purchased 
were  subject.  —  In  re  The  Commissioners  of  lM 
River  Shannon,  3  L  E.  R.  355.    (R.) 

7.  A  purchaser  of  lands,  sold  under  the  de- 
cree, and  described  in  the  rental  as  held  un- 
der a  lease  that  would  expire  on  the  1st  June 
then  next,  discharged  from  his  purchase;  it 
subsequently  appearing  that  the  tenant  of 
part  of  the  lanas  was  entitled  under  an  equi- 
table article  to  a  reversionary  lease  for  four 
lives.  The  purchaser,  under  his  contract,  is 
entitled  to  actual  possession,  when  the  con- 
trary is  not  stipulated  for.  An  outstandlog 
lease  is  not  the  subject  of  compensation.— 
Linehan  v.  Cotter,  7  I.  E.  R.  176.    (R.) 


[VENDOR  AND  PURCHASER.] 


1317 


1.  When  lands  sold  under  a  decree  contain 
a  quantity  less  than  stated  in  the  rental,  the 
ptf.  cannot,  the  purchaser  not  having  made 
any  objection,  set  aside  the  sale,  or  insist  that 
the  purchaser  shall  not  have  compensation 
if  he  choose  to  hold  his  bargain. — Magawley 
V.  Brady,  7  I.  E.  R.  567.    (R.) 

2.  Part  of  the  lands  sold  under  the  decree 
was  liable  to  quit  rent  and  tithe  rentcharge, 
though  not  stated  to  be  so  in  the  rental.  An- 
other part  was  stated  in  the  rental  to  be  held 
from  year  to  year  by  C.  at  a  rent  payable  1st 
May  and  1st  Nov. ;  but  the  purchaser  foand, 
after  he  lodged  his  one-fourth  of  the  purchase- 
xnoney,  that    it  was   held   for  a  term,  with 

Kower  to  the  tenant  to  surrender  on  any  25th 
[arch  or  29th  September,  giving  six  months' 
previous  notice,  and  it  was  surrendered  on 
the  25th  March  then  next.  The  tenure  by 
which  other  parts  were  held  was  not  stated  in 
the  rental,  but  the  purchaser,  on  going  into 
possession,  found  they  were  held  for  lives  still 
subsisting.  Held,  that  the  purchaser  was  en- 
titled to  compensation  for  the  quit  rent,  but 
not  for  the  tithe  rentcharge :  that  C.  was  at 
the  time  of  sale  a  tenant,  not  from  year  to 
year,  but  for  a  term  to  end  on  the  25th  March 
then  next,  and  the  purchaser  was  entitled  to 
compensation  therefor ;  and  that  he  was  not 
entitled  to  compensation  in  respect  of  the 
premises  whose  tenure  was  not  stated,  as  he 
should  have  ascertained  how  they  were  held. — 
Martin  v.  Cotter,  8  I.  £.  R.  147.  (R.  V— [Affd. : 
9  I.  £.  R.  851 ;  8  Jon.  &  L.  496.    (C.)] 

8.  The  solicitor  for  X.,  ptf.  in  a  suit  to 
raise  a  charge  on  lands,  purchased  in  the 
name  of  a  trustee  the  lands,  at  a  sale  under  the 
decree,  which  was  conducted  by  him  in  a  man- 
ner that  showed  great  negligence,  or  a  design 
to  depreciate  the  property.  The  proceeds  were 
insufficient  to  discharge  his  demand  for  costs, 
without  paying  anything  to  X.  The  sale  was 
declared  void,  on  a  bill  filed  by  X.  sixteen 
vears  afterwards,  without  any  proof  of  its 
being  at  an  undervalue. 

Semble — A  solicitor  having  the  conduct  of 
a  sale  under  a  decree  is  under  an  absolute  in- 
capacity to  purchase  at  it. 

Relief  in  such  cases  is  given  after  a  great 
lapse  of  time.  When  there  is  a  deception  on 
the  Court — Semble,  There  is  no  ^xed  period 
of  limitation  to  bar  relitt— Atkins y,  Delmege, 
12LE.  R.1.    CC.) 

4.  A  solicitor  purchased  a  leasehold  inter- 
est from  his  client,  and  prepared  the  assign- 
ment, which  contained  no  covenant  to  indem- 
nify the  vendor,  but  contained  the  words 
**  subject  to  the  rents  and  covenants*' in  the 
lease.  Held,  that  the  executor  of  the  soli- 
citor was  bound  to  indemnify  the  vendor 
against  the  rent  and  covenants. — Greerifield  r. 
Bates,  6  I.  C.  R.  219.  (C.) 

6.  Lands  were  sold  in  Ch.,  in  the  cause  of 
C  V.  C,  and  purchased  by  A.,  to  whom  a  con- 
veyance was  executed  describing  the  lands  by 
reference  to  a  map  on  the  margin  of  the 
conveyance.  A.  was  evicted,  by  title  para- 
mount, from  m  portion  of  the  landf  as  marked 


out  on  the  map.  Meanwhile,  E.  filed  a  bill 
against  the  deft.,  C,  to  recover  the  amount 
of  claims  for  which  he  was  liable  as  trustee. 
It  prayed  that  she  might  have  the  benefit  of 
the  proceedings  in  the  cause  of  C  v.  C.  An 
order  of  the  Court  transferred  the  funds  in  C 
V.  C,  to  the  cause  of  E,  v.  C  Beld,  that  the 
map  on  the  conveyance  was  conclusive  evi- 
dence that  everything  so  marked  out  on  it 
was  intended  to  be  conveyed  to  the  purchaser ; 
and  that  he  was  entitled  to  compensation  for 
the  portion  of  the  lands  from  which  he  had 
been  evicted ;  that,  if  any  of  the  purchase- 
money  of  the  lands  so  transferred  to  the 
cause  of  E.  v.  C.  remained  in  Court,  compen> 
sation  should  be  paid  thereout ;  but  that  a 
motion  seeeking  compensation  out  of  the 
funds  generally  in  Court  to  the  credit  of  the 
cause  of  E.  v.  C.  should  be  refused  with  costs^ 
whatever  the  rights  of  the  parties  might  be  in 
a  plenary  suit. 

Semble — That  the  purchaser,  when  served 
with  the  ejectment,  siiould  have  served  notice 
on  the  parties  in  the  cause  of  C  v.  C,  that  he, 
if  evicted,  would  seek  compensation ;  and  that 
they  would  then  have  been  bound  by  the  pro- 
ceedings.— Cooper  y,  C,  6  I.  Jur.  404.    (R.) 

6.  The  rental  of  a  lot  of  lands  sold  in  the  I. 
E.  Court  stated  that  the  property  was  held 
under  two  leases  for  three  young  lives,  with  a 
concurrent  term,  at  a  rent ;  and  that  the  lease 
contained  covenants  by  the  lessee  to  expend 
X300  in  building  a  dwelling-house  and  for 
planting  and  registering  trees.  One  lease 
contained  a  covenant  to  expend  £300  in  build- 
ing a  house ;  but  there  were  blanks  for  the 
names  of  the  covenantor  and  covenantee,  and 
for  the  years  within  which  the  covenant 
was  to  be  performed.  The  other  lease  con- 
tained a  covenant  merely  to  improve  a 
dwelling-house ;  and  each  lease  contained  a 
covenant  to  plant  timber  trees  every  year. 
Held,  that  the  observations  in  the  rental  were 
not  so  specific  as  to  amount  to  misrepresenta- 
tion, such  as  would  entitle  the  purchaser  to 
be  discharged  from  his  purchase. 

That  the  purchaser  had  constructive  notice 
of  the  covenants  in  the  leases. 

That>  the  purchaser  was  entitled  to  com- 
pensation, because  the  covenant  to  build  was 
limited  in  point  of  time. — In  re  Irwin,  5 1.  C.  R. 
290.    (P.C.) 

7.  The  L.  £.  Court,  even  in  the  absence  of 
an  express  condition  of  sale  to  that  effect, 
does  not  guarantee  the  particulars  of  tithe 
rentcharge,  the  amount  and  apportionment 
of  which  are  settled  by  statute.  A  rental 
stated  incorrectly  the  names  of  the  tithe  rent- 
charge  payers ;  but  the  same  amount  was  in 
fact  paid  by  other  parties.  The  Court  refused 
to  discharge  a  purchaser,  but  gave  him  com- 
pensation, at  the  rate  of  jthe  purchase,  for 
any  substantial  error  of  detail. — In  re  Moot' 
head's  Estate,  12  I.  C.  R.  871 ;  6  L  Jur.  N.  S. 
819.    (L.E.C.) 

8.  In  1851,  the  I.  E.  Court,  upon  a  mort- 
gagee's petition,  ordered  a  sale  of  the  estate 
of  O.,  a  tenant  for  life.    Lot  14  was  sold  by 

166 


1318 


[VENDOR  AND  PURCHASER.] 


prlrate  sale,  and,  in  1855,  conrejed  to  the 
purchaser.    It  was  described  in  the  rental  as 
containing,     amongst    other    denominations, 
•*  Coolacarra    moantain,   in    common  to  te- 
nants. 368a.  2r."    A  map.  approred  of  by  the 
Master  of  the  Court,  was  annexed  to  the  con- 
reyance.  which  did  not  refer  to  the  map.  The 
denominations   and   quantities  in  both  were 
the  same.     A  portion  of  O.'s  e.^tate,  sufficient 
to  pay  all  incumbrances  thereon,  having  been 
Bold  in  the  I.  E.  Court,  the  order  to  sell  was, 
as  to  the  unsold   portion,   dismissed,  on  the 
petitioner's   application  ;   O.   undertaking  to 
pay  petitioner's  post  costs,  and  a  balance  of 
interest  due,  and  to  abide  any  further  order 
to  be  made  by  the  Commissioners  in  the  mat- 
ter.   The  sheriff  put  the  purchaser  into  pos- 
■ession  of  lot  14,   Including  the  863  acres, 
called  "Coolacarra"  in  the  map  and  rental. 
In  1859,  H.  having  disputed  the  purchaser's 
title  to  270  acres  of  Coolacarra,  the  purcha- 
ser brought  an  action  against  him,  and  ob- 
tained a  verdict,  which  was   set  aside.    On 
m  second  trial,  the  jury  found  that  the  270 
acres  in  question  had  never  been  known  as 
Coolacarra,  and   were   the   property  of  H. — 
The  purchaser  moved  the  L.  E.  Court  to  vary 
the  order  dismissing  the  order  for  sale,  and  to 
lell  further  portions,  sufficient  to  compensate 
him  for  the  loss  of  the  270  acres,  and  for  the 
costs  of  the  two  trials.    The  Judge  ruled  that 
the  purchaser  was  entitled  to  compensation 
for  the  270  acres,  and  that  0„  in  accordance 
with   his  undertaking,  was  bound  to  pay  it, 
but  refused  to  grant   compensation  for   the 
costs  of  the   trials.     O.   appealed   from  the 
whole    order;   the  purchaser  appealed  from 
the  latter  portion.    Held  that  the  decisions 
as  to  compensation  in  cases  of  sales  in  the 
Court  of  Ch.,  do  not  apply  to  sales  In  the 
I.  E.  Court,  the  convevance  from  which  con- 
tains no  covenants;  an^  the  purchaser  in  which 
has  no  opportunity  of  investigating  title. 

That  O.  was  not,  by  rea>on  of  his  above 
undertaking,  bound  to  compensate  the  pur- 
chaser; because  its  true  construction  was,  that 
O.  would  abide  any  further  order  made  by  the 
Court  In  the  matter,  as  it  then  stood. 

That,  there  being  no  fund  upon  which  the 
Court  could  act,  and  the  Court  having  no 
jurisdiction  to  sell  any  further  portion  of  the 
estate,  the  pqrchaser  could  not  obtain  any 
compensation.— 7ii  re  Otway's  Estate,  18  I.  C. 
R.  222  :  7  I.  Jur.  N.  S.  189.    (C,A.) 


Vn.  Dklitebt  of  Possbssiov  :  m  Emcr 
▲8  AV  Allowance  or  Waiteb  or  0»- 

JXCTIOXS  TO  TiTLK. 

2.  A  land-agent  has  not  authority  to  eater 
into  contracts  for  leases. 

Entering  into  possession  under  a  contnct 
for  a  lease  is  a  part  performance;  bot  tbe 
Court  will  not  decree  a  specific  performaBce 
unless  the  terms  of  the  contract  are  cletrlj 
proved.  Therefore,  when  a  tennni  piid  i 
tine,  and  entered  into  possession,  but  aid  not 
claim  performance  of  the  contract  for  a  kast 
for  thirteen  years,  during  part  of  which  tint 
he  paid  an  increased  rent ;  nor  until  after  tlie 
death  of  the  agent  with  whom  the  cootnet 
was  alleged  to  have  been  made;  aad  tbete 
was  evidence  that  the  contract  was  for  t 
tenancy  from  year  to  year,  the  Court  rtfosed 
specific  performance. — Mortal  t.  Lym$,^tC. 
U.  112.    (R.) 


VI.  Allowance  to  Purchaser  respbctino 
Abatement  of  Price. 

1.  One  of  the  lots  in  a  rental  comprised 
m  flour  mill.  The  rental  contained  no  notice 
that  the  Board  of  Works  had  executed  works 
upon  the  rlv^r  which  supplied  said  mill ;  but 
the  purchaser  of  the  lot  had  resided  In  the 
neighbourhood  of  .the  premises  for  some  time 
before  the  sale.  Held  that,  as  the  purchaser 
must  have  beeq  aware  of  the  execution  of  the 
drainage  works,  he  was  not  entitled  to  com- 
pensation in  respect  of  an  annual  charge 
Imposed  after  the  sale  by  the  Board  of  Works 
upon  the  purchased  premises. — In  re  Fitx- 
perakTs  Estate,  5  I.  Jur.  N.  S.  208.    (C.A.) 


VIIL    The  Contetance,   Sfrrendkb,  up 
Admission  of  Parties:  Costs  thebkof. 

8.  A.,  entitled  to  freehold  lands,  confessed 
a  judgment  in  1804),  and,  in  1829,  granted  u 
annuity  charged  upon  those  lands.  Thejodf- 
ment  was  not  revived  or  redocketed  within 
five  years  after  the  passing  of  the  Redocketing 
Act.  The  rent  fell  into  arrear.  The  landlord 
recovered  judgment  In  an  ejectment  fornou- 
payment  of  rent ;  but  the  annuitant  redeemed 
the  lands.  The  grantor  devised  the  lands, 
upon  trust,  to  sell  and  pay  his  debts,  tod 
distribute  the  surplus  among  his  yoangcr 
children.  After  his  death,  his  younger  chUd- 
ren  contracted  with  the  executrix  of  the 
,  annuitant,  who  had  a  life  interest  in  the  an- 
nuity, to  sell  the  lands,  which  were  accordingij 
conveyed  to  her.  The  deed  conveyed  then 
subject  to  the  judgment;  but  the  vendors 
covenanted  against  all  Incumbrances,  without 
excepting  it.  ^  eld,  that  the  purchaser  took 
subject  to  the  judgment,  and  that  the  jodg- 
ment  creditor  was  entitled  to  be  paid  its 
amount  out  of  the  lands,  but  that  the  por* 
chaser  was  entitled  to  be  repaid  out  of  the 
other  assets  of  the  testator. 

That  the  purchaser  was  not  entitled,  ^ 
against  the  judgment  creditor,  to  the  benefit 
of  the  sums  paid  in  discharge  of  head-rent— 
Gamett  v.  Armstrong,  \  Dr.  &  War.  182;  2 Con. 
&  L.  449  ;  6  I.  E.  K.  633.    (C.) 

4.  A.  and  B.,  petitioners  In  the  I.  £•  ^ 
for  sale  of  lands,  purchased  them.  The  map 
to  the  I.  E.  C.  conveyance  Included  a  plot « 
land  alleged  to  have  belonged  to  X^  »o  ad- 
joining owner.  On  application  to  the  ConrJ 
to  compel  A.  and  B.  to  re-convey  to  X.— /««'^ 
that,  as  the  circumstances  of  the  case  negj* 
tived  the  presumption  of  misconduct  on  the 
part  of  A.  and  B.,  or  their  solicitor,  arising 
from  the  mistake,  the  Court  had  not  jurisoic- 
tion  to  direct  a  re-conveyance, 

Sembie—ThsLt  the  principle  which  gnidw 
the  Court  in  such  cases  is,  that  ii,  hy  ajy 
fraud,  negligence,  or  other  misconduct  of  tw 
party  having  the  carriage  of  the  sale,  he  vto- 
cures  the  Court  to  sell  and  convey  to  »"■ 
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property  which  onght  Dot  to  have  been  sold 
or  conveyed,  the  Court  has  jurisdiction  to 
compel  him  to  re-convey,  if  the  property 
remains  in  his  hands,  and  to  make  good  the 
loss,  by  pecuniary  compensation,  St  it  has 
passed  from  him  into  the  hands  of  a  pur- 
chaser for  value. 

From  a  clear  mistake,  the  Court  will  pre- 
sume misconduct,  unless  and  until  the  con- 
trary is  proved.  A  substantial  loss  must 
have  been  suffered  by  the  applicant. — In  re 
Colliis  Estate,  U  I.  C.  R.  611 ;  9  I.  Jur.  N.  S. 
177.    (L.E.C.) 

IX.  PUB0HA8BE*8  AND  VeKDOR's  CoTENAKTS. 


X.  DiscHABOB  OP   Contract  :    Refukdino 

PURCHASE-MONET. 

[5ee  aiso  of  the  Title,  IV,  ante,^ 

1.  A  purchaser,  discharged  on  a  report  of 
bad  title,  is  entitled,  in  this  Court,  to  interest, 
from  the  date  of  the  lodgment,  on  the  one- 
fourth  of  the  purchase-money  lodged.  — 
Gower  v.  Hi/ij  Hay.  &  J.  127.    (fe.E.) 

2.  When  a  deficient  fund  is  produced  by  a 
sale  under  a  decree;  and  judgment  creditors, 
having  upon  the  legal  estate  a  lien  puisne  to 
the  reported  incumbrances,  refuse  to  prove 
nnder  the  decree,  or  to  release  the  lands ;  if 
the  purchaser,  who  relies  on  those  judgments 
as  objections  to  the  title,  will  not  consent  to 
be  discharged,  the  proper  course  is  to  apply 
for  a  reference  touching  the  title. — Barret  v. 
Btrmxngham,  S.  &  Sc.  41t^.     (R.) 

8.  A  purchaser  who,  having  lodged  only 
one-fourth  of  his  purchase-money,  was  dis- 
charged upon  a  report  of  bad  title  — Held, 
entitled  to  his  costs  incurred  in  investigating 
the  title,  but  not  to  interest  on  the  one-fourth. 
—Fedy  v.  Kilkenny,  Fl.  &  K,  466.    (R.) 

4.  The  omission  from  a  rental  of  a  reserva- 
tion of  mines  and  minerals,  and  of  a  right  to 
enter  and  search  for  them,  is  a  valid  objection 
to  the  title. — Barton  v.  Lord  Doumes,  Fi.  &  K. 
605.    (R.) 

6.  A  purchaser  of  lands;  sold  under  the 
decree,  and  described  *in  the  rental  as  held 
nnder  a  lease  that  would  expire  on  the  1st 
June  then  next,  discharged  from  his  pur- 
chase; it  appearing  that  the  tenant  of  part 
of  the  lands  was  entitled  under  an  equi- 
table article  to  a  reversionary  lease  for  four 
lives. 

The  purchaser,  nnder  his  contract,  is  en- 
titled to  actual  possession  when  the  contrary 
is  not  stipulated  for.  An  outstanding  lease 
is  not  the  subject  of  compensation. — Linehan 
T.  Cotter,  7  I.  £.  R.  176.    CR) 

6.  It  is  irregular  for  a  party  in  the  cause  to 
bid  at  the  sale  of  lands  set  up  under  the  de- 
cree, without  having  previously  obtained  per- 
mission of  the  Court  to  bid.  The  Court  will 
not,  in  such  case,  on  a  certificate  of  his  being 
the  highest  and  best  bidder,  declare  him  the 


purchaser,  unless  special  circumstances  ara 
shown  to  excuse  his  irregularity. — Byrne  v. 
Lafferly,  8  I.  E.  R.  47.     (R.) 

7.  In  order  to  set  aside  a  conveyance  by  a 
principal  to  his  agent,  it  is  not  necessary  to 
prove  that  the  property  was  sold  at  an  under- 
value; and  though  an  agent  may  purchase 
from  his  principal,  ho  must  make  a  full  dis- 
closure 01  all  the  knowledge  which  he  himself 
possesses  with  respect  to  the  property.  If 
there  bo  any  underhand  dealing — ex.  gr.,  a 
purchase  in  the  name  of  another  person — how- 
ever good  the  price  or  fair  the  transaction  in 
other  respect',  it  has  no  validity  in  a  Court 
of  Equity.— .Vur/jAy  v.  O'Shea,  8  I.  E.  R.829; 
2  Jon.  &  L.  422.  (C.) 

8.  Lands  were  set  up  as  held  under  a  clear 
and  indefeasible  title  in  fee  simple,  and  it 
appeared  that  they  had  been  conveyed  forty 
years  before,  reserving  to  tenants  of  another 
estate  a  right  to  cut  turf  and  quarry  limestone, 
although  the  right  had  never  been  since  exer- 
cised, and  there  were  no  turf  bogs  worked  or 
quarries  open  on  the  estate ;  but  it  did  not 
appear  that  there  might  not  be  turf,  and 
there  was  no  proof  that  there  was  not  lime- 
stone. Held,  a  good  objection  to  the  title,  and 
the  purchaser  was  discharged. 

The  rental  at  the  sale  contained  an  obscure 
statement,  leaving  it  doubtful  whether  a  te- 
nant held  for  lives  named  in  1804  or  1843.  It 
proved  to  be  the  latter,  and  the  purchaser 
swore  he  had  been  misled.  Held,  a  sufficient 
ground  for  discharging  the  purchaser. 

A  delay  of  seven  months  held  no  waiver  of 
an  objection  to  the  title,  which  turned  upon  a 
question  of  fact. 

Observations  on  clearing  a  title  by  showing 
the  non-existence  of  rights  under  a  reserva- 
tion or  onerous  covenant  not  stated  ;  and  on 
the  duty  of  being  careful  and  explicit  in  pre- 
paring for  a  sale. — Martin  v.  Cotter,  9  I.  E,  R. 
351 ;  3  Jon.  &  L.  496.  (C.)— [Affg.  8  I.  E. 
R.157.    (R)— 6'ec  9  I.  E.  R.  44.] 

9.  A  release  of  an  annuity,  given  by  an  illi- 
terate person  without  professional  a<tsistance, 
and  for  inadequate  consideration,  was  set  aside 
after  several  years ;  the  price  being  held  in- 
adequate as  to  the  deft.,  by  whose  covenant 
the  annuity  was  secured,  although,  consider- 
ing the  nature  of  the  security,  it  might  not 
have  been  so  from  a  stranger. — Garvey  y, 
if 'i/inn,  9  I.  E.  R.  626.    (C.) 

10.  The  rental  of  lands  sold  under  a  decree 
stated  the  date,  tenure,  and  rent  of  a  tenant's 
lease,  but  not  a  clause  in  it  giving  the  tenant 
power,  under  restrictions,  to  fell  and  dispose 
of  the  timber,  which  was  very  valuable.  H^ 
that  the  purchaser,  having  notice  of  the  lease, 
was  bound  by  constructive  notice  of  the  danse 
relating  to  the  timber. 

The  rental  described  lands  as  held  by  lease 
for  three  lives  and  thirty-one  years,  the  lease 
being  for  three  lives  and  the  survivor,  and, 
if  all  the  lives  died  before  the  expiration  of 
thirty-one  years,  for  bo  much  of  such  term  of 
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priTRto  sale,  and,  in  1856,  conveyed  to  the 
purchaser.  It  was  described  In  the  rental  as 
containinp,  anionjr>^t  other  denominations, 
**  Coolacnrra  mountain,  in  common  to  te- 
nnnt^.  'M\i^a.  2r."  A  map,  approve<l  of  by  the 
Master  of  the  Court,  was  annexed  to  the  con- 
veyance, which  dill  not  refer  to  the  map.  The 
denumiualiuns    and    (juantities  in  both  were 


Vn.  Delitert  op  Possession  :  its  Eitbot 
AS  AN  Allowance  ob  Waivek  op  Ob- 
jections TO  Title. 

2.  A  land-a;rent  has  not  anthoritj  to  enter 
into  contracts  for  leases. 

Entering  into  possession  under  a  contract 
for  a  lease  is  a  part  performance  ;  but  the 


the  same.     A  porti.)n  of  O.'s  estate,  snlhcient  ,  ^'^•"'"t  will  not  decree  a  specltic  performance 
to  pay  all  incinnbrances  thereon,  havinjr  been    ""less  the  terms  of  the  contract  are  clearl/ 


sold  in  the  I.  E.  C<nirt.  the  order  to  sell  was 
as  to  the  unsold    portion,    dismis>ed,   on   the 


proved.     Therefore,   when   a  tenant   paid 
tine,  and  entered  into  possession,  but  did  not 


petitioner's   application;   O.    undertakinjr  to  ,  <"1*»'>"  P^^^formance  of  the  contract  for  a  lease 


for  thirteen  years,  during  part  of  which  time 
he  paid  an  increased  rent ;  nor  until  after  the 
death  of  the  agent  with  whom  the  contract 
was  alleged  to  have  been  made ;  and  there 
was  evidence  that  the  contract  was  for  a 
tenancy  from  year  to  year,  the  Court  refused 
specitic  performance. — Mortal  v.  Lyoru,  8  I.  C. 
U.  112.    (R.) 


pay  petitioner's  po>t  costs,  nnd  a  balance  of 
interest  due,  and  to  abide  any  further  order 
to  be  made  by  the  Commi««sioners  in  the  mat- 
ter. The  sheriff  put  the  purchaser  into  pos- 
session of  l*»t  14,  including  the  303  acre*?. 
calle<l  "Coolacarra"  in  the  map  and  rental. 
In  lHr)9,  H.  having  disputed  the  purchaser's 
title  to  270  acres  of  Coolacarra,  the  purcha- 
ser brought  an  action  against  him.  and  ob- 
tained a  verdict,  which  was  set  a>ide.  On  _,.^__  „>  r^  o 
a  second  trial,  the  jury  found  that  the  270  ^™^'  T"=  Conveyance,  Surrender,  ahi> 
acres  in  question  had  never  been  known  as  Admission  of  Pakties:  Costs  therkop. 
Coolacarra,  and  were  the  projierty  of  H. —  8.  A.,  entitled  to  freehold  lands,  confessed 
The  purchaser  moved  the  L.  E.  Court  to  vary  a  judgment  in  180(),  and,  in  1829,  granted  an 
the  order  dismissing  the  order  for  sale,  and  to  annuity  charged  upon  those  lands.  The  judg- 
sell  further  portions,  suthcient  to  compensate  ment  was  not  revived  or  redocketed  within 
him  for  the  loss  of  the  270  acres,  and  for  the  ,  iive  years  after  the  passing  of  the  lledocketing 
costs  of  the  two  trials.  The  Judge  ruled  that  i  Act.  The  rent  fell  into  arrear.  The  landlord 
the  purchaser  was  entitled  to  compensation  recovered  judgment  in  an  ejectment  for  non- 
for  the  270  acres,  and  that  ()..  in  accordance  payment  of  rent;  but  the  annuitant  redeemed 
with  his  undertaking,  was  b.  und  to  pay  it,  the  lands.  The  grantor  devised  the  lands, 
but  refused  to  grant  compensation  for*  the  I  upon  trust,  to  sell  and  pay  his  debts,  and 
costs  of  the  trials.  O.  appealed  from  the  I  distribute  the  surplus  among  his  younger 
whole  order  ;  the  purchaser  appealed  from  <  children.  After  his  death,  his  younger  child- 
the  latter  portion.  Htid,  that  the  decisions  ren  contracted  with  the  executrix  of  the 
as  to  compensation  in  ca*^es  of  sales  in  the  i  annuitant,  who  had  a  life  interest  in  the  an- 


Court  of  Ch.,  do  not  apjily  to  sales  in  the 
I.  E.  Court,  the  conveyance  from  which  con- 
tains no  covenants;  and  the  purchaser  in  which 
has  no  opportunity  of  investigating  title. 
That  ().  was  not,  by  rea>on  of  his  above 


nuity,  to  sell  the  lands,  which  were  accordingly 
conveyed  to  her.  The  deed  conveyed  them 
subject  to  the  judgment;  but  the  vendors 
covenanted  against  all  incumbrances,  without 
excepting  it.     i  eld,  that  the  purchaser  took 


undertaking,  bound  to  compensate  the  pur-  \  subject  to  the  judgment,  and  that  the  judg- 
chaser;  because  its  true  construction  was,  that  j  ment  creditor  was  entitled  to  be  paid  its 
O.  would  abide  any  further  order  made  by  the    amount  out  of  the  lands,  but  that  the  pur- 


Court  in  the  matter,  as  it  then  stood. 

That,  there  being  no  fund  upon  which  the 
Court  could  act,  and  the  Court  having  no 
jurisdiction  to  sell  any  further  portion  of  the 


chaser  was  entitled  to  be  repaid  out  of  the 
other  assets  of  the  testator. 

That  the  purchaser  was  not  entitled,  as 
against  the  judgment  creditor,  to  the  benefit 


estate,  the  pijrchaser  could  not  obtain  any    of  the  sums  paid  in  discharge  of  head-rent. — 
compensation. — In  re  Otuays  Estate,  13  I.  C.     Garnett  v.  Armstrong,  \  Dr.  &  War,  182 ;  2  Con. 


R.  222  :  7  I.  Jur.  N.  S.  189.    (C,A.) 


VI.  Allowance  to  Purchaser  bespbcting 
Abatement  op  Price. 

1.  One  of  the  lots  in  a  rental  comprised 
a  flour  mill.  The  rental  contained  no  notice 
that  the  Board  of  Works  had  executed  works 
upon  the  riv^r  which  supplied  said  mill ;  but 
the  purchaser  of  the  lot  had  resided  in  the 
neighbourhood  of.the  premises  for  some  time 
before  the  sale.  Held,  that,  as  the  purchaser 
must  have  beeq  aware  of  the  execution  of  the 
drainage  works,  he  was  not  entitled  to  com- 
pensation in  respect  of  an  annual  charge 
Imposed  after  the  sale  by  the  Board  of  Works 
npon  the  pnrchased  premises. — In  re  Fitz- 
perakTs  Estate,  6  I.  Jur.  N.  S.  208.    (C.A.) 


&  L.  449  ;  6  I.  E.  K,  633.    (C.) 

4.  A.  and  B.,  petitioners  in  the  I.  E.  C, 
for  sale  of  lands,  purchased  them.  The  map 
to  the  I.  E.  C.  conveyance  included  a  plot  of 
land  alleged  to  have  belonged  to  X.,  an  ad- 
joining owner.  On  application  to  the  Court, 
to  compel  A.  and  B.  to  re-convey  to  X. — Ue/d^ 
that,  as  the  circumstances  of  the  case  nega- 
tived the  presumption  of  misconduct  on  the 
part  of  A.  and  B.,  or  their  solicitor,  arising 
from  the  mistake,  the  Court  had  not  jurisdic- 
tion to  direct  a  re-conveyance. 

Setnble — That  the  principle  which  gnides 
the  Court  In  such  cases  is,  that  if,  by  anj 
fraud,  negligence,  or  other  misconduct  of  the 
party  having  the  carriage  of  the  sale,  he  pro- 
onres  the  Conrt  to  sell  and  convej  to  nim 
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ConTejmnceB  is  not  confined  to  cases  in  which 
the  same  person  makes  both  conveyances. — 
Blakt  V.  Uyhmd^  2  Dr.  &  Wal.  397.    (C.) 

1.  An  estate  for  life  having  been  sold  under 
a  decree,  the  tenant  for  life  died  after  lodg- 
ment of  one-foarth  of  the  parchase-money, 
and  after  the  rule  nisi  to  confirm  the  sale  had 
been  obtained,  but  before  it  could  be  made 
absolute.  HM,  that  the  purchaser  must  com- 
plete his  purchase. —  Vincent  v.  Going,  8  I.  E. 
B.  480  ;  Fl.  &  K.  250.  (B.)— [Revd. :  3  Dr.  & 
War.  76,  n.  (C.)] 

2.  Under  a  decree  of  the  Court  of  Ch.  an 
estate  pur  autre  vie  was  sold.  The  sole  c.  q.  v. 
died  after  the  bidding,  but  before  the  Master's 
report  of  the  sale  could  be  confirmed.  Held, 
that  the  purchaser  was  not  discharged  from 
his  purchase. 

In  sales  under  the  Court,  the  purchaser's 
title  relates  back  to  the  time  of  the  bidding, 
as  in  other  sales  it  does  to  the  time  of  the 
contract. —  Vesey  v.  Elwood,  8  Dr.  &  War.  74  ; 
2  Con.  &  L.  47.  (C.)— [Affg.  6  I.  E.  R.  184 ; 
ri.&K.  668.    (R.)] 

8.  H.,  on  his  marriage  covenanted  to  settle 
specified  lands  on  trusts,  under  which  portions 
were  to  be  secured  for  his  younger  children. 
Afterwards,  H.  sold  the  lands,  and  levied  a 
fine  to  the  purchaser.  Held,  that  in  equity 
the  fine  did  not  protect  the  purchaser :  that 
H.  was  a  trustee  for  his  children,  and  that  the 
fine  could  not  give  the  purchaser  a  benefit 
which  H.  could  not  take. 

At  the  end  of  half  a  century,  a  Court  of 
Equity  will  not  fix  on  a  purchaser  a  difficult 
construction  of  an  ambigaous  instrument, 
which  it  might  have  done  as  between  the 
original  parties,  if  there  had  not  been  a  sale. 

When  several  estates  are  settled  on  child- 
ren, they  may  recover  a  part  thereof  without 
showing  title  to  the  rest  of  the  settled  pro- 
perty. 

But,  when  estates  and  other  property,  form- 
ing a  mixed  fund,  are  settled,  subject  to  a  power 
of  appointment,  the  Court,  when  the  parties 
entitled  to  the  mixed  fund  are  namerons,  will 
not,  as  against  a  purchaser  of  part  of  the 
mixed  fund,  in  which  purchase  one  of  the  ob- 
jects of  the  fund  acquiesced,  act  as  against 
that  purchaser  without  knowing  all  the  dis- 
positions of  the  mixed  fund. — Thotnpson  y. 
Simpson,  1  Dr.  &  War.  469.    (C.) 

4.  A  party  who  takes  an  assignment  of  a 
lease  from  the  lessor's  agent,  with  notice  of  his 
character  as  agent,  has  cast  upon  him  the 
same  liability  of  sustaining  the  lease  as  rested 
upon  the  agent.  If  the  agent  cannot  support 
the  lease,  neither  can  his  assignee. 

When  a  deft,  insists  by  his  answer  that  he 
is  a  purchaser  for  value,  and  without  notice, 
proof  of  payment  of  the  purchase-money  is  an 
essential  part  of  the  defence.  If  at  the  hear- 
ing deft,  fails  to  prove  it,  the  Court  will  not 
allow  the  cause  to  stand  over  in  order  to 
enable  him  to  supply  that  defect — Moitn^  v. 
JTtman,  2  Dr.  &  War.  81.    (C.) 


6.  When  an  estate  has  been  devised  to  trus- 
tees to  sell  to  pay  debts,  and,  subject  thereto, 
for  testator's  younger  children;  Sembie-A  pur- 
chaser from  them  will  in  all  cases  buy  subject 
to  the  debts. —  Gamett  v.  Armstronq,  6  I.  E.  R. 
633 ;  4  Dr.  &  War.  182  ;  2  Con.  &  L.  458.  (C.) 

6.  It  never  could  have  been  the  intention 
of  the  Legislature  that  a  judgment  debt  should 
be  placed  in  a  worse  situation  than  a  simple 
contract  debt ;  and  there  is  nothing  harsh  in 
holding  that  a  purchaser,  with  express  notice 
of  a  judgment  which  has  not  been  redocketed 
or  revived  pursuant  to  the  9  G,  4,  c.  36,  shall 
not  take  advantage  of  the  provisions  of  that 
statute.  A  similar  construction  has  been  put 
on  the  words  of  the  Registry  Act,  which  are 
as  strong  as  those  of  the  9  (?.  4,  c.  36. — Cock' 
bume  V.  Wright,  6  I.  E.  R.  4.    (E.E.) 

7.  Although  there  is  considerable  difference 
of  opinion  on  this  point,  whether  a  purchaser 
for  value  without  notice  can  protect  himself 
when  there  is  a  legal  right — that  is,  whether 
the  Court  can  give  relief  to  such  a  purchaser, 
when  it  is  open  to  the  other  party  to  pursue 
his  legal  right, — yet,  when  the  purchaser 
is  brought  into  this  Court,  he  may  avail 
himself  of  his  character  of  a  purchaser  for 
valuable  consideration  without  notice,  as  a 
defence,  whether  his  title  be  a  leg^l  or  an 
equitable  one ;  and  he  is  entitled  to  have  the 
bill  against  him  dismissed  with  costs,  although 
the  next  hour  the  party  may  be  able  to  turn 
him  out  of  possession.  This  Court  ought 
not  to  act  against  him.  I  ag^ee  with  Lord 
Rosslyn ;  and  my  opinion  is,  that  the  right  of 
a  purchaser  for  valuable  consideration  with- 
out notice  should  be  sustained,  although  he 
has  only  an  equitable  interest.  —  Bowen  r. 
Evans,  6  L  E.  R.  616  ;  1  Jon.  &  L.  178.  (C.) 
—[Decree  affd.:  2  H.  L.  Cas.  267.] 

8.  A  sum  having  been  bequeathed  to  a  wife, 
she  and  her  husband  joined  in  a  power  ox 
attorney  to  A.  to  receive  it.  A.  took  out 
administration,  as  attorney  of  the  wife,  and 
received  the  money,  which  he  lodged  at  a 
banker's  to  the  credit  of  the  husband.  The 
wife  bequeathed  the  money  by  a  will,  which  was 
proved  by  the  husband;  and  administration 
c.  t,  a.  taken  out  by  him.  The  account  hav- 
ing been  afterwards  settled  and  the  balance 
struck,  the  husband  released  A.  from  all 
claim.  Heid,  that  giving  the  power  of  at- 
torney to  A.  did  not  amount  to  a  reduction 
into  possession  by  the  husband  ;  bj^t  that  the 
receipt  of  the  money  by  A.  and  the  payment 
of  it  into  the  Bank  to  the  husband  s  credit 
did.'-Roche  v.  R.,  7  I.  E.  R.  436.  (C.)— [.Sea 
2Jon.  &L.  661.    (C.)] 

9.  A  person  who  advances  money  bona  fids 
on  the  deposit  of  title  deeds,  made  by  one  who 
has  no  right  to  them,  or  to  the  estate  to  which 
they  relate,  will  be  protected  in  equity  as  a 
purchaser  for  value  without  notice ;  and  may 
retain  the  deeds,  though  the  person  making 
the  deposit  was  not  in  possession  of  the  pro- 
perty, if  it  be  an  incorporeal  hereditament. — 
Joyce  V.  De  Mokyns,  81.  E.  R.  216 ;  2  Jon.  A 
L.874.    (C.) 
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tbirtj-one  jemrt  from  that  period  as  shovld  be 
to  come  upon  the  decease  of  the 'sunriror. 
Held^  that  the  rental  being  substantially  cor- 
rect, there  was  not  misrepresentation  entitling 
the  purchaser  to  be  discharged  from  the  pur- 
chase.— VignolUa  y.  Bowen,  12 1.  £.  B.  194.  (B.) 

1.  The  Court  will  not  act  on  evidence  of  a 
parol  waiver  of  a  written  contract,  unless  it 
DC  very  clear  and  distinct. 

The  petitioner  and  respondent  contracted 
in  writing  to  make  a  joint  purchase.  The 
petitioner  paid  the  respondent  one-half  the 
amount  of  the  deposit ;  but  afterwards  took 
back  that  money  and  gave  the  respondent  a 
receipt  for  it.  In  a  suit  for  specific  perform- 
ance, the  respondent  relied  on  the  resumption 
of  the  money  and  the  receipt,  as  a  waiver  of 
the  contract.  The  petitioner  alleged  that  he 
had  taken  back  the  money  on  a  misrepresen- 
tation by  the  respondent,  that  the  deposit  had 
been  returned  and  the  contract  rescinded. 
The  evidence  was  conflicting  as  to  the  alleged 
false  representation.  Held,  that  the  respondent 
had  failed  to  prove  the  waiver,  and  that 
there  should  be  a  decree  as  the  case  stood. 
The  Court  offered  an  issue  on  the  question  of 
misrepresentation. — Clifford  y,  KeUVy  7  I.  C. 
R.883.    (R.) 

2.  A.,  a  solicitor,  having  a  charge  on  real 
estate,  caused  a  bill  to  be  filed,  in  his  partner's 
name,  to  raise  the  charge.  A  sale  having 
been  decreed,  A.,  without  obtaining  leave 
from  the  Court,  purchased  the  lands  in  the 
name  of  B.,  to  whom  the  conveyance  was  made. 
The  fact  that  A.  was  the  real  purchaser  was 
never  disclosed  to  the  Master,  or  to  the  parties 
in  the  cause ;  and  several  orders  were  made, 
on  applications  in  the  name  of  B..  calculated 
to  lead  the  Court  to  believe  that  he  was  the 
real  purchaser,  though  the  whole  of  the  pur- 
chase-mopey  was  paid  by  A.  The  Court, 
after  the  expiration  of  nineteen  years,  and 
after  the  death  of  A.  and  his  partner,  set 
aside  the  sale,  although  it  was  not  proved  to 
have  been  fraudulent  or  at  an  undervalue. 

It  is  a  settled  rule  of  the  Court  that  the  ptf ., 
or  his  solicitor,  cannot  bid  at  a  sale  under  the 
decree,  without  leave  of  the  Court.  Non- 
compliance with  that  rule  will  vitiate  the  sale. 

If  a  solicitor  or  trustee  secretly  purchases, 
in  the  name  of  another,  at  a  sale  under  the 
Court,  the  sale  is  void. 

Where  there  has  been  concealment,  a  viola- 
tion of  a  rule  of  the  Court,  or  the  sale  was 
void,  laches  or  lapse  of  time  will  not  preclude 
relief. 

Form  of  decree  setting  aside  a  purchase  by 
a  solicitor,  and  directing  accounts,  when  no 
fraud  or  undervalue  was  proved. — Popham  v. 
Exham,  10  I.  C.  B.  440.    (B.) 

8.  A  purchaser  discharged  on  the  ground  of 
misrepresentation  of  the  value  of  the  property 
in  the  rental.  His  costs  were  given  him ;  but 
interest  was  refused,  only  one-fourth  of  the 
price  having  been  lodged. — Porter  v.  Fesey, 
6  I.  Jur.  N.  S.  48.    (B.) 

4.  Purchase  by  a  receiver  of  an  annuity  at 
an  undervalue  set  aside  in  a  suit  instituted  by 


16  LC.  RWt 


the  Tendor^  personal 
of  order. — JEjff «  v.  M\ 

(C.) 

6.  Purchase  by  a  receiver,  of  a  jointnc 
charged  upon  the  lands  over  which  he  wn 
receiver,  declared  a  trust  for  the  benefit  of 
those  entitled  to  the  estate. 

The  receiver  over  the  estates  of  L-^nr- 
chased  from  L.'s  widow  a  join  tare  charged  oo 
the  estate.  In  a  suit  instltatcd  by  an  incBB- 
brancer  on  the  estate  to  aet  aside  this  pm^ 
chase,  the  widow  declariog  herself  satisfied 
with  the  terms  of  the  arranjreincDt,  the  pni^ 
chase  was  upheld  as  regarded  her,  but  wss 
declared  a  trust  for  those  beneficially  entitled 
to  the  estate.  Form  of  decree. — Boddagtm't. 
Longford,  15  L  C.  B.  668,  noU,     CC) 


XI.   BOVA  FiDB  PUKCHASBR  :  HOW  FaTOOTKD 

OR  BOUKD. 

6.  A  person  in  Ireland  bought  an  annuity, 
granted  out  of  an  annuity  chswged  on  sa 
estate,  then  the  subject  of  litigation  In  Eng- 
land—ZTcW;  that  the  purchswe  was  one  for 
value,  without  notice,  as  the  original  annuitr 
was  not  impeached  in  that  English  suit— 
Houlditch  V.  Wallace,  6  CI.  &  F.  629 ;  1  Dr.  A 
Wal.  490.— FAffg.  Wallace  y,  MarqtUM  of  Dou- 
^lDr.&Wal.461.    (C.;] 

7.  A.,  being  indebted  to  B.,  by  deed  of  1819 
granted  lands  and  premises  to  C,  as  trustee 
for  B.,  in  consideration  of,  and  for  the  purpose 
of  discharging  the  debt,  Ac,  with  specified 
powers ;  and,  after  satisfying  those  porpwes, 
on  trust  to  re-convey  to  A.    B.  died,  having 
named  C.  his  executor.    C.  assigned  to  ptf, 
by  deed  in  1834,  the  benefit  of  the  deed  of 
1819,  as  forming  part  of  B.'s  assets,  on  trust 
to  apply  the  produce  of  its  sale  in  furw^ 
payment  of  B.*s  creditors.    In  pnrsiiance  of 
the  deed  of  1834,  a  bill  was  filed  against  A, 
and  a  decretal  order  referred  it  to  the  Master 
to  take  the  usual  accounts.    He  reportcdtliat 
D.,  assignee  of  a  judsment  obtained  in  M.  ^* 
1811,  against  A.,  filed  a  charge  of  that  jnd^ 
ment,  which  was,  however,  null    and   voW 
against  ptf.,  a  purchaser  for  value  under  the 
two  deeas  mentioned,  and  the  judgment  not 
having  been  revived  or  redocketed  pursuant 
to  9  5.  4,  c  36.    On  exceptions  —  Held,  that 
the  Master  was  right  in  postponing  the  judg- 
ment :  that  the  deed  of  1834  was  one  for  vaiae 
within  the  9  (?.  4,  c.  36 :  and  that  that  Act  ap- 
plies as  well  to  purchases  made  before  as  to 
those  made  after  that  Act  passed. — Kiio*  ^* 
ir<//y,  1  Dr.  &  Wal.  642.    (C.) 

8.  When  a  judgment  affects  several  deno- 
minations, a  prior  purchaser  of  one  of  them  to 
entitled  to  throw  the  judgment  from  his  own 
upon  the  lands  of  any  puisne  purchaser ;  «n« 
so  on,  in  succession,  with  each  purchaser, 
until  it  falls  in  the  hands  of  the  last  purchsser. 
-^Aicken  v.  Maddin,  1  Dr.  &  WaL  621.    {C-) 

9.  5em6fo— The  nrotection  given  to  a  pw^ 
chaser  under  the  Sutute  against  Frandaleaf 
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ConTejmnces  is  not  confiDed  to  cases  in  which 
the  same  person  makes  hoth  conveyances. — 
Biake  V.  hyland,  2  Dr.  &  Wal.  397.    (C.) 

1.  An  estate  for  life  haying  been  sold  nnder 
a  decree,  the  tenant  for  life  died  after  lodg- 
ment of  one-foorth  of  the  porchase-money, 
and  after  the  rale  nisi  to  confirm  the  sale  had 
been  obtained,  but  before  it  could  be  made 
absolute.  Hdd^  that  the  purchaser  must  com- 
plete his  purchase. —  Vincent  v.  Going,  8  I.  E. 
fe  480  ;  Fl.  &  K.  250.  (B.)— [Revd. :  8  Dr.  & 
War.  75,  n.  (C.)] 

2.  Under  a  decree  of  the  Court  of  Ch.  an 
estate  pur  autre  vie  was  sold.  The  sole  c.  q.  v. 
died  after  the  bidding,  but  before  the  Master*s 
report  of  the  sale  could  be  confirmed.  Held, 
that  the  purchaser  was  not  discharged  from 
his  purchase. 

In  sales  under  the  Court,  the  purchaser's 
title  relates  back  to  the  time  of  the  bidding, 
as  in  other  sales  it  does  to  the  time  of  the 
contract. —  Vesey  v.  Elwood,  8  Dr.  &  War.  74  ; 
2  Con.  &  L.  47.  (C.)— [Affg.  6  I.  E.  R.  184 ; 
Fl.  &K.  668.    (R.)] 

8.  H.,  on  his  marriage  covenanted  to  settle 
specified  lands  on  trusts,  under  which  portions 
were  to  be  secured  for  his  younger  children. 
Afterwards,  H.  sold  the  lands,  and  levied  a 
fine  to  the  purchaser.  Held,  that  in  equity 
the  fine  did  not  protect  the  purchaser :  that 
H.  was  a  trustee  for  his  children,  and  that  the 
fine  could  not  give  the  purchaser  a  benefit 
which  H.  could  not  take. 

At  the  end  of  half  a  century,  a  Court  of 
Equity  will  not  fix  on  a  purchaser  a  difficult 
construction  of  an  ambiguous  instrument, 
which  it  might  have  done  as  between  the 
original  parties,  if  there  had  not  been  a  sale. 
When  several  estates  are  settled  on  child- 
ren, they  may  recover  a  part  thereof  without 
showing  title  to  the  rest  of  the  settled  pro- 
perty. 

But,  when  estates  and  other  property,  form- 
ing a  mixed  fund,  are  settled,  subject  to  a  power 
of  appointment,  the  Court,  when  the  parties 
entitled  to  the  mixed  fund  are  numerous,  will 
not,  as  against  a  purchaser  of  part  of  the 
mixed  fund,  in  which  purchase  one  of  the  ob- 
jects of  the  fund  acquiesced,  act  as  against 
that  purchaser  without  knowing  all  the  dis- 
positions of  the  mixed  fund. — Thompum  t. 
Simpson,  1  Dr.  &  War.  469.    (C.) 

4.  A  party  who  takes  an  assignment  of  a 
lease  from  the  lessor's  agent,  with  notice  of  his 
character  as  agent,  has  cast  upon  him  the 
same  liability  of  sustaining  the  lease  as  rested 
upon  the  agent.  If  the  agent  cannot  support 
toe  lease,  neither  can  his  assignee. 

When  a  deft,  insists  by  his  answer  that  he 
is  a  purchaser  for  value,  and  without  notice, 
proof  of  payment  of  the  purchase-money  is  an 
essential  part  of  the  defence.  If  at  the  hear- 
ing deft,  fails  to  prove  it,  the  Court  will  not 
allow  the  cause  to  stand  over  in  order  to 
enable  him  to  supply  that  defect — MoUmy  t. 
Kenum,  2  Dr.  &  War.  81.    (C.) 


5.  When  an  estate  has  been  devised  to  tms- 
tees  to  sell  to  pay  debts,  and,  subject  thereto, 
for  testator's  younger  children ;  SemUe-A  pur- 
chaser from  them  will  in  all  cases  buy  subject 
to  the  debts. —  Gamett  v.  Armstrong,  5  I.  E.  R. 
538 ;  4  Dr.  &  War.  182  ;  2  Con.  &  L.  458.  (C.) 

6.  It  never  could  have  been  the  intention 
of  the  Legislature  that  a  judgment  debt  should 
be  placed  in  a  worse  situation  than  a  simple 
contract  debt ;  and  there  is  nothing  harsh  in 
holding  that  a  purchaser,  with  express  notice 
of  a  judgment  which  has  not  been  redocketed 
or  revived  pursuant  to  the  9  G,  4,  c.  35,  shall 
not  take  advantage  of  the  provisions  of  that 
statute.  A  similar  construction  has  been  put 
on  the  words  of  the  Registry  Act,  which  are 
as  strong  as  those  of  the  9  (?.  4,  c.  35. — Cock' 
bume  V.  Wright,  6  I.  E.  R.  4.    (E.E.) 

7.  Although  there  is  considerable  difference 
of  opinion  on  this  point,  whether  a  purchaser 
for  value  without  notice  can  protect  himself 
when  there  is  a  legal  right — that  is,  whether 
the  Court  can  give  relief  to  such  a  purchaser, 
when  it  is  open  to  the  other  party  to  pursue 
his  legal  right, — yet,  when  the  purchaser 
is  brought  into  this  Court,  he  may  avail 
himself  of  his  character  of  a  purchaser  for 
valuable  consideration  without  notice,  as  a 
defence,  whether  his  title  be  a  leg^l  or  an 
equitable  one ;  and  be  is  entitled  to  have  the 
bill  against  him  dismissed  with  costs,  although 
the  next  hour  the  party  may  be  able  to  turn 
him  out  of  possession.  This  Court  ought 
not  to  act  against  him.  I  ag^ree  with  Lord 
Rosslyn ;  and  my  opinion  is,  that  the  right  of 
a  purchaser  for  valuable  consideration  with- 
out notice  should  be  sustained,  although  he 
has  only  an  equitable  interest.  —  Bowen  r. 
Evans,  6  L  E.  R.  615 ;  1  Jon.  &  L.  178.  (C.) 
—[Decree  affd.:  2  H.  L.  Cas.  257.] 

8.  A  sum  having  been  bequeathed  to  a  wife, 
she  and  her  husband  joined  in  a  power  of 
attorney  to  A.  to  receive  it.  A.  took  out 
administration,  as  attornev  of  the  wife,  and 
received  the  money,  which  he  lodged  at  a 
banker's  to  the  credit  of  the  husband.  The 
wife  bequeathed  the  money  by  a  will,  which  was 
proved  by  the  husband;  and  administration 
c.  t.  a.  taken  out  by  him.  The  account  hav- 
ing been  afterwards  settled  and  the  balance 
struck,  the  husband  released  A.  from  all 
claim.  Held,  that  giving  the  power  of  at- 
torney to  A.  did  not  amount  to  a  reduction 
into  possession  by  the  husband  ;  byt  that  the 
receipt  of  the  money  by  A.  and  the  payment 
of  it  into  the  Bank  to  the  husband  s  credit 
did,— Roche  v.  R,,  7  I.  E.  R.  436.  (C.)— [.Sea 
2Jon.  &L.  561.    (C.)] 

9.  A  person  who  advances  money  bona  fids 
on  the  aeposit  of  title  deeds,  made  by  one  who 
has  no  right  to  them,  or  to  the  estate  to  which 
they  relate,  will  be  protected  in  equity  as  a 
purchaser  for  value  without  notice ;  and  may 
retain  the  deeds,  though  the  person  making 
the  deposit  was  not  in  possession  of  the  pro- 
perty, if  it  be  an  incorporeal  hereditament. — 
Jogcs  V.  De  MoUws,  81.  E.  R  215 ;  2  Jon.  A 
L.874.    (C.) 
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1.  A  pnrchasc  of  the  legal  estate  for  value, 
without  notice,  is  not  a  defence  to  a  suit  for 
specific  performance  of  a  contract,  relating 
to  the  lands,  contained  in  a  prior  duly  re- 
gistered iu^trumcnt. — Drew  v.  Earl  of  Nor- 
bury,  9  I.  E.  R.  171,  624;  3  Jon.  &  L.  2G7. 
(C.) 

2.  Under  articles  of  1760,  estates  subject  to 
prior  incumbrances  were  covenanted  to  be 
Bettlcd  on  A.  for  life ;  remainder  to  B.  for 
life  ;  remainder  to  the  heirs  of  his  body.  A. 
executed  a  trust  deed  to  pay  creditors ;  and 
a  bill  was  filed  by  one  of  the  creditors,  by 
judgment  apainst  A.,  puisne  to  the  articles  of 
17G0,  and  under  the  direction  of  A.  By  an 
arrangement  made  in  the  course  of  the  suit, 
but  in  pursuance  of  a  private  agreement,  and 
without  the  sanction  of  the  Court,  the  lands 
were  conveyed  in  f.-f.  by  A.  and  B.  to  X.,  who 
had  notice  of  the  articles,  the  rent  being  re- 
served to  B.,  the  purchase-money  being  ap- 
plied partly  to  discharge  incumbrances  before 
17G0.  In  a  sale  in  the  suit,  X.  afterwards 
purchased  the  f.-f.  rent.  The  proceeds  of  the 
sale  were  paid  to  B..  and  otherwise  without 
regard  to  the  rights  of  his  children  ;  all  parties 
apparently  acting  under  a  mistake  as  to 
the  effect  of  the  articles.  A  bill  afterwards 
filed  by  A.  and  B.  against  X.,  impeaching  the 
sale  for  fraud,  was  dismissed.  Utld.  on  a  bill 
by  the  son  of  B.,  claiming  as  remainderman 
in  tail  under  the  articles,  that  the  f.-f.  grant 
should  be  treated  as  a  private  sale  and  set 
aside  ;  but  that  the  purchase  under  the  decree 
should  be  upheld. — Fitzmawrice  v.  Sadltir^  9  I. 
E.  R.  595.     (C.) 

'8.  S.,  being  largely  indebted  to  B.  and  other 
persons,  agreed  with  B.  for  a  further  advance, 
on  a  mortgage  of  estates  in  Ireland.  By  the 
•deed  of  mortgage,  S.  covenanted  that  the 
lands  of  K.,  part  of  the  security,  were  free 
from  incumbrances  ;  and  for  further  assurance. 
No  title  was  furnished  by  S.,  nor  search  in  the 
registry  in  Ireland  made  by  B.  Before  the 
entire  advance  was  paid  to  S.,  it  was  discover- 
ed that  K.  was  subject  to  a  mortgage  to  E.  B. 
thereupon  applied  to  S.,  who  told  him  that 
£.  would  release  the  lands,  on  his  (S.'s)  re- 
quest ;  on  which  assurance  B.  paid  over  the 
residue  of  the  loan  to  S.,  who  fraudulently 
procured  a  release  from  E.,  of  which  B.  was 
made  aware ;  but  remained  ignorant  of  the 
fraud,  which  was  discovered  after  some  months 
had  elapsed.  Ueld,  that  B.  was  a  purchaser 
for  value  ef  the  release,  as  having  been  pro- 
cured by  S.,  in  pursuance  of  the  covenants  in 
the  mortgage  deed ;  and  that,  being  ignorant 
of  S.'s  fraud,  he  was  entitled  to  retain  the 
advantage  which  the  release  had  given  him. — 
In  re  Burmester,  11  I.  C.  K.  1 ;  5  1.  Jur.  N.  S. 
849.    (C.A)— [Reversed :  10  H.  L.  Cas.  90.] 

4.  A  marriage  settlement  limited  the  hus- 
band's estate  to  his  daughters  as  tenants  in 
common  in  fee.  Held,  that  snch  limitation, 
80  far  as  it  extended  to  the  daughters  of  a 
future  marriage,  did  not  come  within  the  doc- 
trine of  Ciayton  T.  Lord  WilUm,  8  Madd.  302, 
because  its  aroidance  as  to  snch  daughters 


could  not  prejudice  its  ralidttj,  so  far  as  it 
affected  the  daughters  of  the  marriage;  and 
that,  as  regards  the  former  class,  it  could  not, 
in  the  absence  of  special  reasons,  be  deemed 
to  have  been  stipulated  for  by  the  husband, 
whose  estate  was  being  settled,  nor  by  the  wife 
Held,  therefore,  that  as  to  those  daughters, 
it  was  voluntary,  and  void  as  against  a  pur- 
chaser for  value. — In  re  CoUU^t  JEstate^  14  I. 
C.  R,  511 ;  9  I.  Jur.  N.  S.  117.    (L.E.C.) 

5.  A  recognizance  was  acknowledged  and 
registered  under  the  7  &  8  V7c.,  c.  90,  a.  11,  in 
the  name  of  John  Donovan  Barron,  by  which 
name  theconuzee  executed  other  instruments 
and  was  known  in  his  family,  though  he  had 
been  baptized  by  the  name  of  John  Barron, 
lie  had,  by  the  name  of  John  Lawrence  Bar- 
ron, acquired  and  sold  to  a  purchaser,  who 
had  no  notice  of  the  recognizance,  real  estate. 
Held^  that,  as  against  the  purchaser,  it  was  not 
a  charge  on  the  real  estate. 

In  order  to  bind  the  purchaser,  the  recog- 
nizance should  have  been  registered,  as  ac- 
knowledged by  John  Donovan  Barron  ;  and, 
under  the  head  of  **  persons  whose  estates  are 
sought  to  be  affected,"  the  name  of  John 
Lawrence  Barron  should  have  been  entered. — 
Staunton  v.  5.,  15  I.  C.  R.  464.     (R.) 


Xn.  Lien,  oeneballt. 

1.  Vendor^s  Lien, 

2.  Purchasers  Lien. 


XII.  1.  Lien  generally :  Vendor's  Lien. 

6.  A.  and  B.  were  equal  partners  in  mills 
and  concerns  of  which  A.  was  lessee.  In  Nor. 
1810,  they  took  in  C.  as  a  partner,  for  £8500. 
In  Jan.  1811,  B.  proposed  to  A.  and  C.  to  sell 
them  his  share  for  X8500,  and  to  let  his  name 
continue  in  the  firm  for  five  years,  they  pay- 
ing interest  at  £S  per  cent,  on  his  money 
remaining  in  their  hands.  This  proposal  was 
accepted.  Thenceforward  A.  had  two-thirds 
of  the  profits.  C.  had  one-third.  In  July 
1812,  A.  conveyed  to  C.  the  legal  estate  in 
one-third  of  the  mills  and  concerns  by  a  deed, 
which  was  never  registered.  In  August  1812, 
C,  by  his  marriage  settlement,  conveyed  his 
one-third  to  A.  and  D.  as  trustees  for  himself 
for  life ;  remainder  for  ptfs.  (daughters  of  the 
marriage),  as  tenants  in  common.  This  deed 
was  registered  in  1814.  In  1819,  B.  withdrew 
his  name  from  the  firm,  and  furnished  A.  and 
C.  with  an  account  current,  showing  a  balance 
of  about  £24,000,  due  to  himself.  This  balance 
was  composed  of  the  £8500,  with  interest  at 
£8  per  cent,  and  of  advances  made  since 
1814  to  the  firm  on  C.'s  credit.  A.  and  C. 
then  mortgaged  the  mills  to  B.  to  secure  the 
£24,000.  The  mortgage  was  registered  soon 
afterwards.  C.  died  in  1820 ;  A.  died  in  1828. 
In  1826,  B.  procured  from  A.'s  representatives 
an  assignment  of  the  equity  of  redemption, 
and  entered  into  possession  of  the  mills.  The 
bill  charged  that,  before  the  mortgage  was 
executed,  B.  had  been  informed  by  A.  and  C. 
of  the  prior  settlement.  It  prayed  for  an  ac- 
count, partition,  and  an  allotment  of  one-third. 
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The  onlj  eTidence  of  notice  was  a  deposition 
of  E.,  A/s  family  solicitor,  who  deposed  that 
be  had  apprised  B.  of  the  settlement.  Heldj 
that  the  deft,  had  not  any  claim  of  lien  against 
ptf  s..  as  an  unpaid  vendor. — Stucvt  v.  Fergu- 
«o«,  Hayes,  462.    (E.E.) 

1 .  In  a  suit  by  a  vendor  to  establish  a  lien 
upon   the  estate   for  the   unpaid  purchase- 
money,  the  Court  decreed  that  the  ptf.,  not- 
withstanding the   recital  in  the  conveyance 
that  the  consideration  money  was  paid,  and 
the  endorsed  receipt,  was  entitled  to  an  en- 
quiry whether  the  full  consideration  was  paid ; 
and  to  a  lien,  as  an  unpaid  vendor,  on  the 
lands,  for  whatever  amount  should  appear  to 
be  unpaid,  with  interest  from  the  date  of  the 
conveyance.    Held,  that  the  onus  of  proving 
payment  of  the  consideration  money  lay  on 
deft,  (the  vendee's  assignee) ;  and  that  neither 
the  receipt  nor  the  recital  was  any  evidence 
of  that  fact.— Cro/^  v.  CCaUayhan^  6  I.  E.  B. 
26.  CE.E.) 

2.  In  March  1857,  the  bankrupt  borrowed 
from  W.  £200,  and  deposited  with  W.,  as  a 
security,  a  memorandum   of  agreement  be- 
tween the  bankrupt  and  his  landlord,  whereby 
they  agreed  that,  on  payment  of  £400,  by  in- 
stahutnts  of  £50,  a  lease  would  be  granted  to 
the  bankrupt.    The  instalments  were  not  paid, 
and  the  benefit  of  the  agreement  was  forfeited. 
In  April  1868,  the  bankrupt,  being  indebted 
to  K.  in  £160,  proposed,  as  security  to  R.,  an 
equitable  mortgage  on  those  premises.    The 
landlord  agreed  to  execute  a  lease,  on  payment 
of  £100,  the  balance  due  on  the  £400.     The 
lease  was  executed ;  R.  paid  the  £100.    Held, 
that  R.'s  demand  for  £260  was  prior  to  the 
claim  of  W.  on  the  premises. — In  re  Clarke,  8 
I.  C.  R.  216.    {B,) 


8.  S.  agreed  with  E.  to  purchase  from  him 
lands  already  sold  in  the  1.  £.  Court,  but  not 
yet  conveyed.  A  bill  of  exchange,  accepted 
by  the  T.  Bank,  was  to  form  part  of  the  con- 
sideration for  the  purchase.  S.  forged  acon- 
Teyance  from  the  1.  E.  Court  to  persons  from 
whom  be  traced  title  to  himself  ;  and  executed 
to  W.  a  conveyance,  reciting  the  forged  con- 
veyance, as  if  genuine.  Afterwards  the  I.  E. 
Court  executed  to  S.  a  conveyance  reciting 
the  purchase-money  to  be  E.'s.  Heldj  that 
under  the  genuine  deed  an  interest  in  the 
land  passed  by  estoppel  to  W. ;  and  that  E. 
had  not  a  lien  for  the  amount  of  the  bill. — 
E^e  V.  Sadleir,  16  I.  C.  R.  1.    (C.A.) 


Xin.  Of  Notice,  and  its  Effect:  of 
Choses  ux  Action. 

1.  What  amounts  to  Notice, 

2.  Effect  of  Notice,  or  the  want  of  it. 
8.  Choses  in  Action, 


Xm.  1.  0/ Notice  and  its  Effect :  o/  Choses  in 
Action:  what  amounts  to  Notice, 

6.  A  person  bought  an  annuity  granted  out 
of  an  annuity  charged  on  an  estate  which  was 
at  the  time  of  the  purchase  the  subject  of 
litigation  in  England.  Held,  that  he  was  a 
purchaser  for  value  without  notice,  since  the 
original  annuity  was  not  impeached  in  the 
snlU—Houlditch  v.  Wallace,  1  Dr.  &  Wal.  490  : 
6  CI.  &  F.  629.  —  [Affg.  Wallace  v.  Marquis 
of  Donegal,  1  Dr.  &  Wal.  461.  QC.)] 


Xn.  2.  Purchaser* s  Lien, 

4.  A  purchaser  in  possession  of  lands  under 
AD  executed  conveyance,  part  of  the  purchase- 
money  having  been  secured  by  bond,  may 
come  into  Equity,  to  have  it  employed  in  dis- 
charge of  an  arrear  of  head  rent  due  at  the 
date  of  the  conveyance ;  and  is  not  con- 
fined to  the  legal  remedy  on  the  covenants  in 
his  conveyance. — Woods  v.  Martin,  11  I.  C. 
B.148.    (C.A.) 


6.  If,  in  the  matter  of  a  purchase,  a  party 
employs  a  solicitor,  who  has  any  knowledge  of 
an  incumbrance  affecting  the  property,  that 
knowledge  is,  in  Iftw,  communicated  to  the 
principal,  who  may,  nevertheless,  be  wholly 
unconscious  of  the  existence  of  the  incum- 
brance. It  makes  no  difference  that  the 
solicitor  happens  to  be  himself  owner  of  the 
property. 

Notice  to  an  agent,  even  although  acquired 
in  a  different  transaction,  is  notice  to  his 
principal  in  those  cases  in  which,  from  the 
former  transaction  being  so  recent  or  so 
closely  connected  with  the  latter,  it  must  be 
presumed  that  the  agent  remembered  it. — 
Marjoribanks  v.  Hovenden,  6  I.  E.  R.  238 ;  Dr. 
Rep.  temp,  Sug.  11.  (C.) 

7.  When,  at  the  time  of  a  purchase  tenants 
are  in  possession,  the  purchaser,  entering 
into  possession  and  receipt  of  the  rents,  has 
constructive  notice  of  the  title  by  which 
the  tenants  hold. — Hamilton  y.  Lyster,  7  I.  £. 
R.  660.  (R.) 

8.  W.  being  seized  of  the  lands  of  X.,  con- 
fessed a  judgment,  and  afterwards,  on  his  son's 
marriage,  joined  in  a  settlement  under  which 
the  son  was  made  tenant  for  life  of  X.,  re- 
mainder to  his  children  ;  W.  covenanting  that 
X.  was  free  from  incumbrances.  W.  then 
made  his  will,  giving  large  legacies,  and 
making  his  son  executor.  Y.,  one  of  the 
legatees,  married.  By  her  settlement  the 
legacy  was  assigned  to  trustees,  of  whom  the 
son  was  one.  He  executed  the  settlement. 
A  suit  was  instituted  by  the  judgment  credi- 
tor in  1835,  the  bill  praying  a  general  ac- 
count, and  administration  of  the  assets.  In 
1836  a  bill  was  filed  by  the  parties  entitled  to 
Y.'s  legacy,  praying  the  proper  and  usual  ac- 
counts, the  judgment  creditor  being  a  deft. 
Soon  afterwards  the  son  disposed  of  some 
assets,  and  an  order  made  on  consent  trans- 
ferred a  considerable  sum  to  the  credit  of  the 
legatees' cause,  without  prejudice  to  the  rights 
of  the  various  parties  at  the  hearing,  the  judg- 
ment creditor  not  being  represented  on  the 
motion.  The  order  directed  the  dividends  of 
the  sum  invested  to  be  paid  to  the  party 
entitled  to  the  interest  under  Y.'s  settlement, 
and  the  bill  was  dismissed  against  the  jadg- 
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ment  creditor.  The  assets  being  wasted,  the 
son's  children  filed  a  bill,  claiming  as  specialty 
creditors  to  have  X.  indemnified  against  the 
judgment  under  the  covenant  in  the  son's  set- 
tlement ;  and  an  order  was  obtained  to  trans- 
fer the  fund  in  Court  to  the  credit  of  this 
cause.  Ueld^  that  there  had  been  no  appro- 
priation of  the  fund,  either  as  against  the 
specialty  creditors,  or  as  against  the  other 
legatees  in  W.'s  will,  but  that  it  still  con- 
tinued assets. 

The  purchaser  for  value  of  a  legacy,  being 
merely  the  purchaser  of  a  chose  in  action^  has 
no  higher  equity  than  the  legatee  himself. 

A  suit,  by  a  judgment  creditor  for  the  gene- 
ral administration  of  his  debtor's  estate,  is  a 
sufficient  lis  pendens  to  affect  a  purchaser  of  a 
life  estate  in  lands  the  whole  of  which  were 
bound  by  the  judgment,  with  an  equity  against 
the  life  estate  to  indemnify  the  inheritance. 

On  a  question  of  lis  pendens,  the  registjy  of 
the  purchase  deed  of  the  person  sought  to  be 
affected  is  immaterial. 

The  7  &  8  Vic,  c.  90,  s.  10,  as  requiring 
registry  of  lis  pendens  to  affect  a  purchaser, 
does  not  apply  to  a  purchase  before  the  Act. 
— Jennings  v.  Bondj  8  I.  £.  R.  755 ;  2  Jon.  & 
L.  720.  (C.) 

1.  A  purchaser  of  a  perpetual  rentcharge 
had  notice  of  a  deed  which  made  his  vendor 
tenant  for  life  of  the  lands  on  which  the 
rent  was  charged ;  and  of  a  subsequent  deed 
whereby  the  vendor,  suggesting  that  he  was 
seized  in  fee,  purported  to  convey  the  lands  in 
fee,  in  consideration  of  the  perpetual  rent- 
charge.  Held,  that  he  had  notice  of,  and  was 
bound  to  enquire  into  the  circumstances  under 
which  the  latter  deed  was  executed. — Roddy  v. 
Williams,  8  Jon.  &  L.  1.  (C; 

2.  The  purchaser  of  a  leasehold  interest 
under  a  decree  is  bound  by  notice  of  all  the 
covenants  contained  in  the  lease  under  which 
the  property  is  held. 

The  omission  to  state,  in  the  rental  of  a 
leasehold  sold  under  a  decree,  a  covenant  in 
the  lease  against  the  exercise  of  particular 
trades,  is  not  misdescription,  although  the 
value  of  the  premises  may  be  lessened  by  the 
covenant.  A  rental  described  the  premises  as 
held  for  the  residue  of  a  term  at  a  yearly 
rent,  though  by  the  breach  of  a  covenant  the 
term  had  been  forfeited,  or  an  additional 
rent  incurred,  at  the  election  of  the  lessor. 
Held^  a  misdescription,  and  the  purchaser  was 
discharged. 

The  rental  described  premises  as  let  by  one 
lease  at  one  rent,  whereas  they  were  let  by 
two  leases  at  two  separate  rents,  together 
equal  to  that  stated  in  the  rental.  Held,  that 
the  misdescription  was  not  such  as  affected 
the  title.— 5/wnw«r  t.  WaUh^  10  I.  E.  R.  386. 
(R.) 

8.  Renewable  leaseholds  were  settled  by  a 
registered  deed  on  B.  for  life,  remainders 
over.  B.  being  in  possession,  apparently  as  ab- 
solute owner,  new  leases  were  obtained|ftunder 
elrcnmstances  which  against  him  would  have 
made  them  grafts  on  the  old  interests,  and  at 
the  same  time  the  lands  were  sold  by  him  to  a 


purchaser  for  value  without  notice.  JTeU^thai 
the  equitable  claim  of  a  remainderman  under 
the  settlement  was,  under  the  Registry  Act, 
preserved  Hgainst  the  purchaser. — Hill  v.  MUif 
12  I.  E.  R.  107.  (C.)— [Varied :  3  H.  Lds. 
Cas.  828.] 

4.  Lands  held  under  a  Bishop's  lease  for 
21  years  were  sold  under  a  decree.  The  ren- 
tal stated  the  date  of  the  lease,  and  that  the 
lands  were  subject  to  a  rentcharge,  which  ap- 
peared to  be  a  permanent  charge  on  them. 
Held,  that  the  purchaser  was  bound  by  con- 
structive notice  of  a  non-alienation  clause, 
and  other  unusual  covenants  in  the  lease. 

That  he  was  bound  by  notice  of  the  deed 
granting  the  rentcharge,  and  of  all  its  contents, 
and  could  not  therefore  object  to  the  par- 
chase,  because  the  rentcharge  was  secured  bj 
a  term  short  by  six  months  of  the  21  years, 
with  a  t.  q.  covenant  for  renewal. —  Vaugkan 
V.  Magill,  12  I.  E.  R.  200.  (R.)— [Affd.:  12  L 
E.  R.  207     (C.)] 

5.  A  purchaser  of  a  leasehold  sold  under  a 
decree  is  bound  by  notice  of  all  clauses  and 
covenants,  whether  usual  or  unusual,  in  the 
lease,  though  not  specially  mentioned  in  the 
rental  or  conditions. 

A  rental  stated  that  an  annuity  was  charged 
on  the  premises  sold.  Held,  that  that  state- 
ment was  sufficient  notice  of  the  legal  estate 
being  outstanding  to  secure  it  in  the  usual 
way.  That  principle  applies  equally  when 
the  interest  sold  is  a  renewable  leasehold, 
and  the  annuity  deed  contains  a  U  q.  cove- 
nant, though  the  effect  is,  that  the  purchaser 
cannot  acquire  the  reversion  of  the  tenancies 
on  the  lands. —  Vauqhan  v.  Magill,  12  I.  E.  R. 
207.  (,C.)— [Affg.  IZ  I.  E.  R.  200.] 

6.  The  conuzee  of  a  judgment  appointed 
the  conuzor  one  of  his  executors.  The  will 
was  proved  by  the  other  executor  only.  Held^ 
that  in  equitv  the  judgment  debt  was  not 
extinguished,  but  was  assets  in  the  hands  of 
the  executor  for  payment  of  his  testator's 
debts ;  and  that  lands  of  the  conusor,  sold 
after  the  rendition  of  the  judgment,  were  in 
the  possession  of  a  purchaser  with  notice, 
liable  to  the  discharge  of  the  judgment  debt. 
—Willock  V.  Daryan,  1  I.  C.  R.  39.    (C.) 

7.  A.,  having  effected  a  policy  of  insurance, 
by  deed  of  the  1st  Nov.  1827  assigned  it  to  B., 
in  trust  for  his  wife  and  children.  B.  assigned 
the  policy  to  C,  for  value,  by  a  deed  falsely 
reciting  that  A,  by  deed  of  the  1st  Nov.  1827, 
had  assigned  the  policy  to  B.,  for  her  own 
benefit.  C.  died,  having  bequeathed  the  po- 
licy to  D.,  who  assigned  it  to  £.,  a  solicitor, 
who  acted  in  that  transaction  for  B.,  by  deed 
of  the  4th  Feb.  1843,  in  which  D.  covenanted 
that  he  had  full  power,  and  lawful  and  abso- 
lute authority  to  execute  the  assignment. 
The  life  insured  died ;  and,  £.  having  received 
the  amount  of  the  policy,  a  bill  was  filed 
against  him  by  the  children  of  A.,  and  he 
was  obliged  to  compromise  the  suit,  by  paying 
a  sum  of  money.  D.  died;  and  a  claim  having 
been  made  by  £.'s  executor  against  bis  assets. 
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on  foot  of  the  corenant  for  title,  a  cause  peti- 
tion was  filed  to  administer  his  estate.  It 
stated  that  £.  was  D/s  solicitor;  that  it 
was  his  daty  to  hare  limited  the  covenant  to 
the  acts  of  D.;  and  that  he  was  entitled  to 
no  benefit  greater  than  if  lie  had  only  imposed 
the  proper  and  usual  covenant  on  D.,  but 
prayed  no  relief  as  to  that  statement,  and  did 
not  make  £/s  executrix  a  respondent.  The 
usual  order  of  reference  having  been  made 
under  the  Ch.  Reg.  Act.  s.  15,  and  £.*s  execu- 
trix having  filed,  on  foot  of  the  covenant, 
a  charge  which  the  Master  disallowed,  on 
the  ground  that  E.  was  D.'s  attorney,  and 
ought  not  to  hare  permitted  him  to  enter 
into  such  a  covenant — Heid,  on  appeal,  that, 
the  claim  under  the  covenant  being  a  legal 
claim,  the  Master  had  no  jurisdiction  to  dis- 
allow it  on  that  ground,  without  a  cross 
petition. 

Semble — ^Though  E.  had  constructive  notice 
of  the  trusts  of  the  deed  of  the  1st  Nov.  1827, 
Buch  notice  could  not  qualify  or  control  the 
covenant  for  title. 

D.  having  directed  that  any  claim  on  foot 
of  any  covenant  should  be  paid  out  of  a  par- 
ticular legacy,  the  legatees  should  be  before 
the  Court.--ijf  parU  Collins^  2  I.  C.  R.  618. 

(R.) 

1.  In  1781,  A.  agreed,  on  the  occasion  of 
his  marriage,  to  settle  the  lands  of  X.  The 
articles  were  lost;  but  by  the  memorial  it 
appeared  that  X.  was  conveyed  in  trust,  sub- 
ject, as  therein  mentioned,  to  pay  the  rents 
and  profits  to  A.  for  life ;  and,  after  his  de- 
cease, upon  trust,  at  the  request  of  the  eldest 
son  of  A.,  or  of  such  person  as  should  then 
be  heir  or  heirs  of  the  eldest  son,  to  convey 
X.  to  the  person  so  requiring  the  conveyance; 
and,  if  A.  should  die  in  the  life  of  B.,  his 
intended  wife,  without  issue  male  then  living, 
or  without  B.  being  then  enceinte  of  a  son,  who 
should  be  afterwards  born  alive,  and  should 
have  one  or  more  daughter  or  daughters,  then 
upon  V^^t,  to  convey  to  such  daughter  or 
daughters.  A.  had  but  one  child,  a  son,  who 
died  in  the  life  of  B.  In  1828,  the  respondent 
purchased  a  portion  of  X.  from  A.,  and  the 
person  who  was  then  heir  of  the  only  son  of 
A.  In  1844,  A.  died;  and  the  petitioner  was 
the  person  who  was  then  heir  of  the  only  son 
of  A.  Heldy  that  he  was  not  entitled  to  re- 
quire a  conveyance  of  X.  as  against  a  pur- 
chaser for  value. 

In  the  memorial  the  county  in  which  the 
lands  were  situate  was  not  stated  ;  but  one  of 
the  parties  was  described  as  of  X.,  in  the 
county  of  T. 

Semble — That,  as  the  articles  were  not  pro- 
duced, it  would  be  presumed  that  the  memo- 
rial followed  them,  and  that  consequently  the 
memorial  was  sufl[icient. 

Semb/e — ^That  the  doctrine  of  constructive 
notice  Has  been  carried  too  far  in  Penny  v. 
WattSy  1  Mac.  &  Oor.  150,  and  that  that  case 
cannot  be  considered  established  law. — Abbott 
v.  Geraghttf,  4  I.  C.  R.  16.    (C.) 

2.  A  tenant  contracted  with  a  tenant  for 
life  for  a  lease.    The  contract  did  not  bind 


the  remainderman.    The  tenant  entered  into 
possession  ;  and,  after  the  death  of  the  tenant 
for  life,  having  sent  a  copy  of  the  contract  to 
the  land  agent  of  the    remainderman,  ex- 
pended a  large  sum  on  the  lands,  of  which 
expenditure  the  remainderman  knew,  or  had 
an  opportunity  of  knowing,  though  he  denied, 
and  it  did  not  appear,  that  the  contract  was 
directly  communicated  to  him.  Held,  that  the 
notice  of  the  contract  to  the  land  agent  did 
not  affect  the  remainderman,  so  as  to  give  the 
tenant  an  equity  against  him,  by  reason  of  his 
acquiescence  in  the  expenditure. —  G*Fay  v. 
Burke,  8  I.  C.  R.  225.    (R.)— [Affd.:  Ibid,  511. 
CCA.)] 

8.  A  testator  devised  all  his  property,  in 
trust  to  pay  his  debts,  amongst  which  was 
a  charge  (secured  by  mortgage  and  judgment 
collateral)  in  favour  of  his  son,  C.  (the  peti- 
tioner's father),  who,  in  a  suit  instituted  in 
relation  to  the  testator's  assets  was  appointed 
receiver  and  manager  of  the  testator*s  perso- 
nal estate,  and  was  authorised  to  proceed  in 
the  executor's  name  to  render  the  assets  avail- 
able. 

Under  a  subsequent  consent  order,  premises 
(of  a  mortga^  affecting  which  the  testator 
died  possessed)  were  sold  to  D.,  to  whom  they 
were  conveyed  bv  a  deed,  which  alleged  that, 
in  pursuance  oi  provisions  in  the  consent 
order,  the  purchase-money  (£750)  was  paid 
thus :~  £250  to  the  party  entitled  to  the 
equity  of  redemption  in'  the  premises,  and 
£500  to  C. 

Afterwards,  C.'s  wife  instituted  a  suit  to 
compel  the  execution  of  the  trusts  of  her 
marriage  settlement,  whereby  C.  had  assigned 
(inter  alia)  the  aforesaid  charge,  and  the  secu- 
rities for  it,  to  trustees,  in  trust  for  his  wife 
for  life  ;  and,  after  her  decease,  for  the  issue 
of  the  marriage.  In  this  suit,  V.  acted  as  her 
solicitor. 

Afterwards  other  premises,  part  of  the  tes- 
tator's assets,  were  mortgaged  to  another 
solicitor.  P.,  to  secure  the  repayment  of  £250 
and  interest ;  and,  subject  to  his  demand,  the 
equity  of  redemption  therein  was,  at  a  later 
period,  conveyed  to  J.,  his  heirs  and  assigns. 
C.  and  his  family  emigrated.  P.  afterwards 
presented  a  petition  to  administer  J.'s  real 
and  personal  estates,  and  to  enforce  payment 
of  his  own  demand ;  neither  C,  nor  any* mem- 
ber of  his  familv,  was  a  party  to  this  suit,  in 
which  V.  was  P.'s  solicitor. 

After  sale  of  (inter  alia)  the  property  mort- 
gaged to  P.,  he  was  paid  the  amount  found  to 
be  due  to  him  by  the  Master's  order,  which 
ascertained  the  amount,  and  declared  that 
there  was  not  any  other  charge  affecting  the 
premises.  Upon  this  order  of  the  Master  the 
Court's  order  for  payment  was  founded.  A 
younger  child  of  C.  presented  both  the  pre- 
sent petitions,  and  sought  in  the  first  to 
compel  P.  to  replace  the  sum  so  paid  to  him. 
Heloj  that,  under  the  circumstances  of  the 
case,  and  particularly  having  regard  to  P.'s 
position  as  an  officer  of  the  Court,  and  to  the 
fact  of  his  having  instituted  the  suit  through 
the  intervention  of  V.,  he  had  notice  of  the 
petitioner's  claims,  and  was  bound  to  replace 
the  moneys  so  paid  to  him. 

166 
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lo  the  second  suit,  the  petitioner  sought 
that  the  sale  to  D.  of  the  premit^es  in  Baggot- 
street,  as  well  as  the  sale  of  other  premises, 
which  also  bad  been  sold  to  him,  might  be  set 
aside. 

It  was  not  shown  that  D.  had  ever  paid  (as 
the  conveyance  to  him  alleged)  to  C.  any  por- 
tion of  the  jer>(X) ;  but  it  appeared  that  C.  and 
D.  had  mutual  private  dealings,  in  respect  of 
which  some  settlement  was  alleged  to  have 
taken  place.  Ihhl  that  D.'s  purchases  could 
not  he  sustained. —  Walker  v.  Power  and  Walker 
V.  Taylor^  Dr.  Rep.  temp.  Napier,  (J68.     (C.) 


XIII.  2.  Effect  of  Notice,  <yr  of  its  Want. 

1.  A  deft.,  who  means  to  rely  on  his  being 
a  purchaser  for  value  without  notice,  must, 
bv  his  answer,  deny  notice,  although  it  be  not 
charged  in  the  bill  that  he  had  notice. — Ireland 
V.  Kidd,  Jon.  &  Ca.  249.     (E.E.) 

2.  Notice  of  the  contents  of  a  voluntary 
instrument  has  not  any  effect  in  postponing  a 
purchaser  for  value.—  Nixon  v.  IJamilton,  1  I. 
E.  R.  55.  (C.) 

8.  A  purchaser  with  notice,  implied  or  con- 
structive, from  a  trustee,  is  bound  by  the 
trust,  though  there  has  been  a  fine  levied  to 
him,  and  five  years*  non-claim. — Thompson  v. 
Simpson,  2  Dr.  &  War.  459.     (C.) 

4.  R.,  being  seized  of  an  undivided  moiety 
of  lands,  conveyed  it  on  his  marriage,  in  1775, 
to  trustees,  for  himself  for  life ;  remainder  to 
his  first  and  every  other  son  in  tail ;  remainder 
to  himself  in  fee.  This  settlement  contained 
a  leasing  power  to  R.,  to  lease  for  any  period 
not  exceeding  three  lives,  or  thirty-one  years, 
at  the  full  improved  rent,  and  not  dispunish- 
able of  waste.  IC  subsequently  purchased  the 
other  undivided  moiety  of  the  same  lands ; 
and  in  1785  leased  the  entire  to  T.  for  three 
lives,  renewable  for  ever.  This  lease  con- 
tained a  covenant  by  R.  for  quiet  possession, 
without  the  disturbance  of  R.,  his  heirs  or 
assigns,  or  any  person  claiming  under  him, 
and  for  further  assurance.  It  contained  no 
reference  to  the  power.  In  1797,  upon  the 
marriage  of  G.,  eldest  son  of  R.,  by  deed,  to 
which  R.  and  G.  were  parties,  all  the  lands 
were  settled  and  conveyed  to  the  use  of  R. 
for  life,  and  after  his  death  to  G.  for  life ; 
remainder  to  the  use  of  such  of  the  sons  of  G. 
as  G.  should  appoint  to.  R.,  by  this  deed, 
covenanted  against  all  incumbrances,  **save 
and  except  the  leases  heretofore  bonajide  made 
by  R. ;"  and  G.  covenanted  for  further  assur- 
ance and  quiet  enjoyment  against  all  persons, 
"  except  the  lessees  in  such  leases,  as  afore- 
said." G.  executed  the  power  of  appointment 
reserved  to  him  in  favour  of  W.,  his  son,  and 
died  in  1809.  On  the  death  of  R.,  W.  filed 
his  bill  to  set  aside  the  lease  of  the  moiety 
comprised  within  the  settlement  of  1775,  as 
contrary  to  the  leasing  power.  Held,  that  W., 
claiming  and  deriving  benefits  under  the  set- 
tlement of  1797,  which  contained  references 
to  the  lease  made  by  R.,  was  bound  by  the 


lease  of  1785,  and  coald  not  set  it  aside.— 
Steele  v.  MitcAeU,  2  Dr.  &  Wal.  668 ;  3  1.  E.  B. 
1.  (C.) 

6.  When  lands,  let  nnder  the  Court  for  seven 
years,  pending  the  cause,  are  sold  under  a 
decree,  and  the  tenancy  determines  before  the 
term  expires,  the  purchaser  who,  at  the  time 
of  the  sale,  has  notice  of  the  tenancy,  and 
goe^  into  possession,  is  not  entitled  to  the 
crops  sown  by  the  outgoing  tenant,  and  grow- 
ing on  the  lands.  ■  The  outgoing  tenant  is 
entitled  to  emblements.  His  right  is  not 
affected  by  the  custom  of  the  country  respect- 
ing the  outgoing  tenant's  right  after  the  ex- 
piration of  his  lease. 

Semble — If  the  purchaser  insists  upon  re- 
taining the  crops,  the  Court  will  direct  a 
reference  at  his  expense  touching  the  vtlne 
of  the  crop,  and  the  damage  sustained  by  the 
outgoing  tenant  in  relation  thereto. — CrttdY. 
C,  3  I.  E.  R.  207.    {R.) 

6.  The  doctrine,  that  a  purchaser  may  de- 
feat the  title  of  the  vendor's  wife  to  dower, 
by  obtaining  a  conveyance  of  a  prior  out- 
standing term,  with  notice  of  her  title,  is  not 
to  be  extended. — Kent  v.  RobertSy  3  I.  E.  B. 
297.    (E.E.) 

7.  An  agent  obtained  a  lease  from  his  prin- 
cipal, at  a  low  rent,  and  reciting  it  to  be  "  in 
consideration  of  faithful  services."  Hekl,  that 
this  recital  was  sufiScient  to  put  a  purchaser 
for  full  value  of  the  lease  upon  enquiry  into 
the  nature  of  the  transaction ;  and  that  there- 
fore the  lease  was  equally  impeachable  in  his 
hands  as  in  those  of  the  lessee. 

A  party  who  takes  an  assignment  of  t 
lease  from  the  agent  of  the  lessor,  with  notice 
of  the  assignor's  character  as  agent,  has  csst 
upon  him  the  same  liability  of  sustaining  the 
lease  that  the  agent  has ;  and  if  the  lease  can- 
not be  upheld  by  the  agent,  neither  can  it  by 
the  purchaser. — Ker  v.  Lord  Dungannon,  1  Dr. 
&  War.  642;  1  Con.  &  L.  336  ;  4  I.  E.  ^  343. 
(C.) 

8.  In  a  suit  to  administer  real  estate,  there 
had  been  a  decree  to  account.  Purchasers 
after  the  decree  are  bound  by  the  constructive 
notice  given  by  the  lis  pendensy  as  the  decree 
to  account  does  not  terminate  the  suit. — 
Hip^ns  v.  Shaw,  2  Dr.  &  War.  356 ;  1  Con.  & 
L.  400.    (C.) 

9.  A  registered  mortgage  will  not  be  pre- 
ferred to  a  prior  unregistered  deed  of  annuity, 
when  the  solicitor  of  the  mortgagee  was,  at 
the  time  of  executing  the  mortgage,  fullr 
aware  of  the  existence  of  the  former  deed, 
having  himself  assisted  in  the  preparation  and 
execution  of  it,  and  being  a  party  thereto  as 
trustee ;  there  being  at  the  same  time  some 
evidence  to  show  that  the  non-registry  of  the 
former  deed  was  caused  by  the  improper  con- 
duct  of  the  same  solicitor. 

Notice  to  bind  a  purchaser  must  not  of 
necessity  be  notice  in  the  same  transaction.— 
Nixon  T.  Hamilton,  2  Dr.  &  Wal,  864,    (C.) 
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1.  A  married  wonun  or  infant  is  as  mach 
bound  bj  notice  as  an  adalt. 

JL  purchaser,  with  notice  of,  and  who  takes 
subject  to  an  incumbrance,  is  boond  to  in- 
demnify the  vendor  against  that  incumbrance, 
although  there  is  no  express  contract  to  that 
eSect,--Jone$  v.  Kecamaiy  1  Dr.  &  War.  184, 
166 ;  4  I.  £.  B.  87 ;  1  Con.  &  L.  46.    (C.) 

2.  An  advertisement  is  not  notice,  unless  it 
is  bronght  home  to  the  party. — Nagh  v.  Bajf- 
lor,  8  Dr.  &  War.  78.    (C.) 

8.  The  purchaser  of  a  reversion,  under  a 
decree  of  the  Court,  will  not  be  precluded 
from  taking  advantage  of  a  breach  of  cove- 
nant incident  to  the  reversion,  by  notice  of  a 
breach  being  committed  before  the  sale  was 
confirmed. 

Notice  to  the  solicitor  is  notice  to  the  client, 
but  the  rule  doe»  not  extend  to  cases  in  which 
the  solicitor  acts  for  third  parties. — Gerrardy, 
(TReiUy,  2  Con.  &  L.  166 ;  8  Dr.  &  War.  414. 

4.  A  purchaser,  who  buys  expressly  subject 
to  a  judgment,  will  be  bound  by  it,  although 
It  has  not  been  redocketed  within  the  time 
reonlred  by  the  9  G,  4,  c.  35. 

When  an  estate  is  devised  in  trust  to  sell 
for  payment  of  debts,  and,  subject  thereto, 
for  younger  children,  a  purchaser  from  such 
children  must  take  subject  to  the  debt. — Geo"- 
nettr,  Armstrong^  2  Con.  &  L.  449 ;  5  I.  £.  R. 
688 ;  4  Dr.  &  War.  182.    (C.) 

6.  A  suit  was  instituted  in  1822,  to  impeach 
a  sale  for  fraud,  and  have  it  set  aside.  In 
1828  the  deft,  answered,  and  in  1828  died,  no 
proceedings  having  been  taken  in  the  cause 
since  his  answer.  In  1889  a  bill  of  revivor 
and  supplement  was  filed,  and  the  cause 
brought  to  a  hearing  in  1842. 

Senibie — That  there  was  sufficient  its  pendens 
to  affect  purchasers  of  the  subject-matter  in 
1880,  with  constructive  notice. — ThomhUlY. 
Glover,  8  Dr.  &  War.  195.    (C.) 

6.  An  information  was  filed  in  Ch.,  in  1882, 
to  set  aside  a  lease,  granted  at  an  undervalue, 
and  was  amended  in  1827.  The  interest  in  the 
lease  was,  in  1886,  put  into  settlement.  The 
parties  entitled  under  this  settlement  claimed 
the  rights  of  purchasers  for  value  without 
notice.  Held,  that  there  was  Us  pendens  suffi- 
cient to  affect  them  with  notice  of  the  adverse 
claim.— -4«.-(jea.  v.  Corpn,  of  Cashel,  8  Dr.  & 
War.  294.  (C.) 

7.  A  trustee,  in  violation  of  his  duty,  lent 
the  trust  money  to  F..  upon  the  security  of 
judgment;  F.  at  the  time  not  being  aware 
that  it  was  trust  money.  Subsequently,  F. 
was  informed  that  it  was  trust  money,  and 
recognised  and  acknowledged  the  title  of  the 
trustee  thereto.  Heid^  that  from  the  time  he 
had  notice  of  the  trusts,  F.  was  a  trustee  of 
the  monev,  and  as  such  liable  for  the  safety 
of  it—tSAendbn  v.  Joyce,  1  Jon.  &  L.  401 ;  7 
I. KB.  115.    (C.) 


8.  Notice,  to  a  purchaser  for  value,  of  a 
judgment  not  revived  or  redocketed  pursuant 
to  the  9  G,  4,  c.  85,  will  not  take  it  oat  of  the 
operation  of  that  statute. — Beere  v.  Head;  9  I. 
E.  R.  76  ;  8  Jon.  &  L.  840.  (C.>— [Bevg.  on 
this  point,  8  I.  £.  B.  647.    (R.)] 

9.  If  a  deft.,  in  his  answer,  relies  generally 
on  his  right  as  a  purchaser  for  value,  without 
notice,  but  does  not  specifically  deny  notice 
of  a  particular  matter — e.  g.^  a  private  act, 
with  notice  of  which  the  bill  charges  him,  and 
notice  of  which  would  invalidate  his  title — ptf., 
not  excepting  to  the  answer,  must  prove 
notice. 

A  statute  relating  to  the  corporate  property 
of  a  city,  with  the  usual  clause  declaring  that 
it  shall  be  deemed  a  public  act,  does  not  bind 
strangers  with  notice.  The  mere  probability 
of  a  stranger  knowing  it,  or  precautions  taken 
by  him  when  buying  corporate  property,  will 
not  fix  him  with  constructive  notice. — Att." 
Gen,  V.  Marrett,  10  I.  E.  R.  167.    (C.) 

10.  A  bill  by  a  judgment  creditor  to  have 
the  benefit  of  a  renewal  to  A.,  and  to  set  aside 
a  sub-lease  to  B.,  who  sold  to  the  deft.  X., 
stated  circumstances  of  express  notice  to  A. 
and  B.  The  bill  was  taken  as^  confessed 
against  A.  and  B.  The  deft.  X.  denied  notice 
to  them,  and  it  was  not  proved.  Held,  that 
there  could  not  be  a  decree  against  him. — 
Kelfy  V.  Magee,  HI.  E.  R  388.    (C.) 

11.  An  estate  having,  under  a  decree  of  the 
Court  of  Exchequer,  been  sold  for  £12,000,  the 
purchaser  lodged  in  Court  £5000  of  his  own 
moneys,  and  applied  to  the  ptfs.  in  the  present 
suit  to  lend  him  the  remaining  £7000  on  the 
terms  of  securing  that  sum  as  toe  first  incum- 
brance upon  the  lands.  After  an  agreement 
with  the  ptfs.  for  this  loan,  but  before  it  was 
carried  out,  the  purchaser  confessed  a  judg- 
ment for  value.  The  ptfs.  although  having 
notice  of  tiie  judgment,  advanced  £8000,  of 
which  £7000  were  paid  into  Court  as  there  si- 
due  of  the  purchase-money :  and  £1000  to  the 
purchaser.  By  consent,  which  was  made  an 
order  of  Court,  the  conveyance  of  the  lands 
was  made  to  a  trustee  fov  the  purchaser  and 
the  ptfs.  The  trustee  subsequently,  in  con- 
sideration of  the  £8000,  mortgaged  the  lands 
to  the  ptfs.     Hefd,  that  the  judgment  was 

{>rior  to  the  mortgage  as  a  charge  npon  the 
ands.—  Walcott  v.  Lynch,  18  I.  £.  B.  199.  (R.) 

12.  Letters  patent,  under  which  lands  sold 
by  private  contract  were  held,  contained  cove- 
nants by  the  grantee : — first,  that  he  would 
place  three  free  tenants  of  English  or  British 
race,  blood,  or  names  on  the  premises,  each  of 
whom  should  have  50  acres,  or  one  free  tenant 
who  should  have  100  acres,  for  life. 

Secondly:  —  That  he  would  have  on  the 
premises  eight  cullivers  or  muskets,  and  a 
proper  number  of  arms  to  arm  eight  pikemen, 
for  his  defence  against  rebels,  &c. 

Thirdly : — A  proviso,  that  if  he  should  de- 
mise any  part  of  the  premises  to  the  mere  Irish 
for  any  term  exceeding  41  years  or  three  lives, 
or  if  he  should  demise  the  premises,  limited 
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to  be  disposed  of  to  any  English  or  British 
person,  to  any  person  being  mere  Irish,  the 
Crown  might  re-enter.  The  particulars  of 
sale  described  the  lands  as  a  valuable  fee- 
simple  property.  One  of  the  conditions  of 
sale  alluded  to  the  letters  patent.  It  appeared 
from  a  statute  [10  Car.  1,  sess.  8,  c.  3),  and 
public  documents  therein  referred  to,  that  the 
covenants  were  those  inserted  in  patents  at 
the  plantation  of  Ulster,  in  which  province 
the  lands  were  situated.  Held,  that  the  pur- 
chaser, having  express  notice  of  the  letters 
patent,  was  bound  by  constructive  notice  of 
the  covenants  contained  therein.  That  the 
first  and  third  covenants  were  no  longer  en- 
forced, every  subject  of  the  Crown,  since  the 
Union,  being  a  person  of  Britith  race,  name, 
and  blood,  and  there  not  being  any  person 
now  answering  the  description  of  mere  Irish. 

Senibfe — The  second  covenant  could  not 
now  be  enforced  by  the  Crown. — Stewart  v. 
Marquis  of  Conyngham^  I  I.  C.  R.  534.     (R.) 

1.  A  recovery  was  suffered  by  a  tenant  for 
life  and  remainderman  io  tail  in  1781.  The 
record  stated  that  the  tenant  to  the  prscipe 
called  to  warranty  the  tenant  for  life,  who 
appeared  by  his  attorney,  and  warranted 
the  tenant  in  tail,  who  appeared  in  person. 
Held,  that  the  recovery  was  valid,  though  the 
record  did  not  state  a  summons  to  warranty, 
nor  a  warrant  of  attorney  to  authorise  the 
appearance  for  the  tenant  for  life. — Stewart 
V.  The  Marquis  of  Conyughamy  1  I.  C.  R.  535. 
(R.) 

2.  The  lands  of  S.,  held  for  lives  renewable, 
were  devised  to  A.  for  life,  remainder  to  his 
children  in  strict  settlement,  remainder  to 
testatoi  *s  daughters,  B.  and  C,  in  quasi  tail ; 
and  if  either  B.  or  C.  should  die  withoat 
issue,  to  the  sunriving  daughter,  in  quasi  taiL 

On  the  marriage  of  £.,  eldest  son  of  B.,  a 
settlement  was  executed,  containing  a  recital 
that  E.,  by  virtue  of  the  will  of  his  grand- 
father, was  entitled  to  a  contingent  remainder 
in  the  lands  of  S..  on  failure  of  issue  of  A., 
subject  only  to  such  powers  over  the  same  as 
should  appear  to  be  vested  in  A.,  and  further 
containing  a  covenant,  on  the  part  of  £.,  to 
settle  the  lands  when  they  should  become 
Tested  in  possession  in  him. 

After  the  execution  of  the  settlement,  A. 
died  without  issue,  and  after  his  decease,  B. 
and  C.  barred  their  respective  estates  in  ouasi 
tail,  and  died.  B.'s  moiety  of  the  lands  of 
S.  descended,  and  C.*s  was  devised  to  E.,  who 
sold  them  to  a  person  affected  with  notice  of 
the  covenant.  Held  as  against  the  purchaser, 
that  though  the  estates  in  existence  at  the 
time  of  the  execution  of  the  settlement  had 
been  destroyed,  the  estates  in  the  land  which 
actually  became  vested  in  the  settlor  were 
bound  by  his  covenant. 

Sembie  —  That  "surviving  daughter"  most 
be  taken  to  mean  "  other  daughter.*' — Osborne 
y.  Smith,  4  I.  C.  R.  68.  QC)— [Revd.  In  part : 
6  H.  L.  Cas.  376  ;  3  I.  Jur.  N.  S.  41.] 

3.  In  a  suit  for  specific  performance  of  an 
agreement  which  was  taken  out  of  the  Statute 
of  Frandsy  by  part  performance,  the  petitioner 


having  pleaded  an  agreement  in  writing, 
which  omitted  to  state  the  term  of  the  lease 
to  be  made — Held,  that  parol  evidence  should 
not  be  received  to  supply  the  term. 

Sembie — A  purchaser  for  value  without  no- 
tice before  his  purchase,  who  afterwards  re- 
ceives express  notice,  is  notwithstanding 
entitled  to  register  his  deed,  and  obtain  to  all 
the  benefits  of  the  Registry  Acts. — Riddick  v. 
Glennon  (f  others,  6  L  Jur.  39.     (C.) 

4.  A.  being  seized  of  an  estate  tall  in  the 
lands  of  S.,  &c.,  and  of  an  estate  in  fee  in  EL, 
&c.,  in  1794,  by  an  Indenture  reciting  that  he 
was  seized  in  fee  of  both  denominations,  con- 
veyed them  to  trustees  to  the  use  of  himself 
for  life,  remainder  to  his  eldest  son,  B.  (then 
alive),  for  life,  remainder  to  B.*6  children 
successively  in  tail,  remainder  to  the  sons  of 
A.  successivelv  in  tail,  remainders  over;  and 

A.  covenanted  with  the  trustees  that  he  waa 
seized  in  fee  of  all  the  lands,  and  for  further 
assurance.  A.  died,  leaving  several  sons,  and 
without  barring  the  entail  in  S.  B.  went  into 
possession  of  all  the  lands.    In  a  suit  against 

B.  to  raise  out  of  the  lands  charges  created  bj 
A..  B.,  by  answer,  admitted  that  A.  had  been 
seized  in  fee  of  all  the  lands.  On  the  inves- 
tigation of  the  title,  in  contemplation  of  a 
sale  in  that  suit,  B.'s  attention  was  called  to 
the  existence  of  the  entaiL  and  he  soon  after- 
wards executed  a  disentailing  deed.  He  alao 
procured  the  discharge  from  S.  of  a  receiver 
who  had  been  appointed  over  It  and  K.,  in 
the  suit,  on  the  ground  that  by  reason  of  the 
entail  S.  was  not  after  his  death  subject  to 
the  charges.  He  continued  by  himself  or 
creditors  in  possession  of  all  the  lands;  and 
part  of  K.  having  been  sold,  he  obtained  pay- 
ment of  the  inc  meof  a  surplus  fund  realised 
by  them,  and  lodged  in  Court,  claiming  sach 
income  as  tenant  for  life  under  the  settlement 
of  1794.  He  afterwards  mortgaged  S.,  by  a 
deed  reciting  the  settlement,  6bc.,  and  which 
conveyed  to  the  mortgagee  B.'s  life  estate  in 
K.,  &c.,  under  the  settlement.  The  persons  en- 
titled in  remainder  did  not  interfere,  although 
aware  of  nearly  all  these  proceedings.  Held^ 
that  B.  had  conclusively  elected  to  take  under 
the  settlement  of  1794,  and  was  bound  to  give 
effect  to  It ;  and  that  his  mortgagee,  having 
taken  with  notice,  was  equally  bound. 

B.  died  without  having  children  ;  and  C.  a 
minor  and  B.*s  heir-at-law,  became,  after  B.*8 
death,  entitled  to  the  remainder  limited  bv  the 
settlement  of  1794.  B.,  devised  S.,  subject  to 
charges,  to  trustees  for  C.  In  a  suit  by  one 
of  the  trustees  to  carry  out  the  trusts  of  B.*8 
will,  C.  having  come  of  age,  and  having  first 
desired  an  issue  as  to  B.*8  competency,  a  de- 
cree was  afterwards  made  on  consent  that 
the  trusts  of  B.*8  will  should  be  carried  into 
execution  ;  and  that  the  usual  consequential 
accounts  should  be  taken.  C.  soon  after  filed 
a  petition,  as  owner,  to  sell  S.  to  pay  B.*8 
charges ;  and,  in  a  discharge  filed  in  tne  Mas- 
ter's office  In  an  administration  suit,  admitted 
that  B.  had  been  seized  in  fee  of  S.  He 
afterwards,  by  leave  of  the  Master,  filed  a 
fresh  charge,  alleging  that  B.  had  elected  to 
take  under  the  settlement  of  1794. 
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Htldy  that  C.  was  not  preyented  bj  the  de- 
cree or  his  admissions  from  claiming  S.,  &c., 
as  bound  by  the  settlement  of  1794. — Spread 
▼.  Morgan^  9  I.  C.  R.  535  ;  Dr.  Rep.  temp,  Na- 
pier, 526.    (C.>— [Revd.:  11  H.  L.  Cas.  588.] 

1.  A.,  being  snb-tenant  of  a  college  lease 
for  14  jears,  with  a  t.  q.  covenant  for  renewal, 
demised  for  14  years,  with  a  like  covenant,  by 
an  unregistered  deed,  and  afterwards  assigned 
his  interest  to  a  purchaser  for  yalue  by  a 
registered  deed.  Held,  that  the  purchaser 
having  no  notice  of  the  unregistered  deed,  was 
not  bound  by  the  covenant  to  renew  contained 
in  it,  as  it  was  not  a  lease  within  sec.  14  of  the 
Registry  Act  (QAnne^  c.  2),  which  declares  that 
the  Act  shall  not  extend  to  leases  not  exceed- 
ing 21  years,  when  the  possession  goes  with 
the  lease. 

Semble — A  license  to  set,  at  the  tenant's  con- 
Tcnience,  any  part  of  the  premises  included  in 
a  lease  containing  a  non-alienation  clause, 
does  not  authorise  an  assignment  of  them. — 
Clarke  v.  Armstrong,  10  I.  C.  R.  263  :  5  L  Jur. 
N.  S.  89.    (R.) 

2.  S.,  being  largely  indebted  to  B.  and  other 
persons,  agreed  with  B.  for  a  further  advance, 
on  a  mortgage  of  estates  in  Ireland.  By  the 
deed  of  mortgage,  S.  covenanted  that  the 
lands  of  K.,  part  of  the  security,  were  free 
from  incambrances ;  and  for  further  assurance. 
No  title  was  furnished  by  S.,  ifor  search  in  the 
registry  in  Ireland  made  by  B.  Before  the 
entire  advance  was  paid  to  S.,  it  was  dis- 
covered that  K.  was  subject  to  a  mortgage  to 
E.  B.  thereupon  applied  to  S.,  who  told  him 
that  £.  would  release  the  lands  on  his  (S.'s) 
request ;  on  which  assurance  B.  paid  over  the 
residue  of  the  loan  to  S.  S.,  subsequently, 
by  fraud,  procured  a  release  from  E.,  of  which 
release  B.  was  made  aware,  but  was  ignorant 
of  the  fraud,  which  was  discovered  after  some 
months  had  elapsed.  Ife/d,  that  B.  was  a  pur- 
chaser for  value  of  the  release,  as  having  been 
procured  by  S.,  in  pursuance  of  the  covenants 
in  the  mortgage  deed  ;  and  that,  being  igno- 
rant of  S.'s  fraud,  he  was  entitled  to  retain  the 
advantage  which  the  release  had  given  him. — 
In  re  Burmester,  11  I.  C.  R.  1 ;  5  I.  Jur.  N.  S. 
349.  (C. A.)— [Reversed:  10  H.  Lds.  Cas. 
90.] 

8.  A.,  tenant  in  tail  in  possession,  executed 
a  disentailing  deed,  not  for  valae,  which  was 
enrolled  after  his  death,  but  within  six  months 
from  its  execution.  B.,  entitled  in  remainder 
expectant  on  the  determination  of  A.'s  es- 
tate tail,  .executed  a  disentailing  deed  for 
value  after  A.'s  deed,  but  enrolled  before  it. 
B.  and  B.'s  grantees  had  express  notice  of  A.*s 
deed.  Held,  that  the  enrolment  of  A.*s  deed 
was  good,  although  made  after  his  death. 

That  whether  B.  was  entitled  in  fee  or  in 
tail,  B.*s  deed  being  made  to  a  purchaser  for 
value,  and  being  first  enrolled  under  the  3  &  4 
W.  4,  c.  74,  8.  74,  avoided  A.*8  deed ;  and  that 
notice  was  immaterial. 

That  the  d8th  and  74th  sections  of  the3  &  4 
W.  4,  c.  74,  are  not  in  pari  materia ;  that  the 
88th  sec.  applies  to  dispositions  by  the  same 
tenant  in  tail,  while  see*  74  applies  to  dispo- 


sitions by  successive  tenants  In  tail. — In  re 
Fieri'  Estate,  13  I.  C.  R  459 ;  8  L  Jur.  N.  S. 
76.    (L.E.C.) 

4.  By  a  written  agreement,  framed  as  an 
accepted  proposal,  and  dated  12th  Feb.  1839, 
A.  gave  his  son,  B.,  on  his  marriage,  a  moiety 
of  the  lands  of  X.  B.  entered  into,  and  con- 
tinued in  possession  of  X.,  until  bis  death  in 
1840,  when  he  left  all  his  estate  and  interest 
in  X.  to  his  daughter,  C.  B.'s  widow  entered 
into  occupation,  buttwas  induced  by  A.,  and 
his  son,  D.,  to  give  them  possession  in  con- 
sideration of  money.  A.  and  D.  continued 
jointly  in  possession  until  A.'s  death,  after 
which,  and  until  this  suit,  D.  remained  in 
exclusive  possession.  C,  attained  age  in 
1861,  unsuccessfully  endeavoured  to  get  pos- 
session of  X.,  and  then  instituted  this  suit  to 
obtain  possession  from  D.,  with  an  account 
of  the  rents,  &c.  D.  set  up  a  title  under  a 
registered  deed  of  1840,  whereby  A.,  in  con- 
sideration of  £150,  conveyed  X.  to  D.  and  E.; 
and  claimed  to  be  a  purchaser  for  value, 
without  notice.  Notice  was  clearly  proved. 
Held,  that  D.,  having  confessedly  taken  pos- 
session from  the  minor's  guardian,  could  not 
set  up  a  title  adverse  to  the  minor. 

Semble — ^The  question  uf  notice  was  suffi- 
ciently put  in  issue,  without  amendment  of 
the  petition. — Kenn^k  v.  K,,  8  I.  Jur.  N.  S. 
181.  (C.) 

6.  Purchase  for  value,  without  notice,  is 
not  a  defence  to  a  suit  instituted  to  enforce  a 
mere  legal  right,  such  as  dower. 

A  purchaser  in  1840,  obtained  possession 
of  the  deed  creating  an  attendant  term,  but 
did  not  procure  an  assignment  of  the  term. 
Held,  that  he  could  not  rely  on  the  term  as  a 
bar  to  a  claim  for  dower. 

The  Act  r5  &  6  Vic.,  c.  113),  for  the  Confir- 
mation of  Marriagesin  Ireland  confirms  mar- 
riages theretofore  solemnized  by  persons  who 
had  been  Protestant  Dissenting  Ministers, 
even  thou^rh  at  the  time  of  the  marriage  thej 
had  been  degraded  or  suspended. 

A  purchase  made  for  a  minor  ward  of  the 
Court,  under  a  power  given  by  statute,  is  an 
Act  done  under  the  authority  of  the  Court, 
within  the  meaning  of  the  drd  sec.  of  that 
Act. 

A  statement  of  an  admission  in  [the  peti- 
tioner's affidavit  in  reply,  is  not  a  compliance 
with  the  rules  of  Equity  pleading,  requiring 
admissions  to  be  put  in  issue. — Gorry  v.  CVe- 
mome,  12  I.  C.  R.  136 ;  7  I.  Jur.  N.  S.  21.  (C.) 

6.  A.,  by  marriage  settlement,  executed  on 
the  lOth  August  1787,  covenanted  with  the 
trustees,  within  three  years  after  the  marriage, 
to  pay  them,  their  executors,  or  administra* 
tors,  £2500,  which  (with  £500,  the  fortune  of 
A.*s  Intended  wife)  they  were  to  invest  in  the 
purchase  of  land  to  be  held  in  trust  for  A, 
for  life,  and,  after  his  decease,  for  the  children 
of  the  marriage.  The  settlement  provided 
that,  until  such  investment,  the  trustees  should 
lay  out  those  two  sums  on  public  or  private 
security,  and  pay  the  interest  to  the  persons 
entitled  to  the  rents  of  the  purchased  lands. 
On  the  same  day,  A.  passed  his  bond  to  the 
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trustees  for  the  penal  stim  of  £6000,  and 
judgment  was  entered  up  against  him  by  the 
trustees  on  the  Uth  August  1787.  On  the 
10th  of  Nov.  1800,  A.  became  entitled  to  an 
equitable  interest  in  the  lands  of  R.  under  the 
limitations  contained  in  a  deed  for  value, 
dated  the  14th  May  1812.  This  equitable 
interest  became  vested  in  B.,  without  notice 
of  the  judgment.  A.  died  in  1845.  C,  one 
of  A.*s  daughters,  in  18G2,  presented  a  peti- 
tion to  sell  the  equitable  interest  in  R.,  to  pay 
the  judgment.  No  payment  of  principal  or 
interest  was  ever  made  on  foot  of  the  judg- 
ment, nor  was  there  any  acknowledgment 
in  writing,  or  revivor,  within  twenty  years 
before  the  filing  of  the  petition.  Held,  even 
supposing  the  £2500  and  £500  were  repre- 
sented by  the  judgment,  that  B.  was  entitled, 
as  a  purchaser  for  value  without  notice,  to 
R.,  dischar*ied  from  the  judgment,  and,  that 
therefore  the  petition  must  be  discharged 
with  costs. 

Semble — ^That  a  judgment  creditor,  claiming 
against  an  assignee  for  value,  should  aver 
notice,  to  give  himself  any  equity.— /n  re 
Grady's  Estate,  13  I.  C.  R.  164.  (L.E.C.) 

1.  A  will  directed  that  no  part  of  the  testa- 
tor's property,  except  the  interest  in  a  house, 
should  be  sold  or  disposed  of  for  ten  years 
only,  if  thought  advisable  by  the  executors ; 
and  bequeathed  testator's  property  to  his  son, 
a  minor.  The  executor  sold  the  interest  in 
the  house  to  the  respondent,  who  had  notice 
of  some  restriction  on  the  executor's  power  to 
sell.  There  were  not  any  debts.  In  a  suit  to 
impeach  the  sale — Held,  that  the  respondent 
was  bound  to  prove  that  the  sale,  being  a 
breach  of  trust,  was  at  the  full  value.  — 
M'MuUen  v.  O'ReiUy,  15  I.  C.  R.  251.  (R.) 

2.  In  1849  judgments  were  obtained  against 
A.,  who  in  1851  became  by  virtue  of  a  parol 
agreement,  or  by  the  operation  of  law,  tenant 
from  year  to  year  of  X. 

In  professed  pursuance  of  the  Judgment 
Mortgage  Act,  s.  6,  aflBdavits  were  in  1855 
registered  in  respect  of  the  judgments  of 
1849  against  A.'s  interest  In  X.  In  1858  that 
Interest  was  enlarged  by  A.'s  accepting  a 
lease  for  years,  with  a  covenant  for  perpetual 
renewal.  This  lease  was,  immediately  upon 
its  execution,  deposited  with  B.  to  secure  a 
previous  loan  made  by  C.  to  A.  on  the  faith 
of  this  secorltr.  Throughout  this  transaction 
B.  acted  as  solicitor  for  both  A.  and  C.  There 
was  not  any  investigation  of  the  title,  and  B. 
had  actnal  notice  of  the  previous  tenancy 
from  year  to  year.  A.*s  enlarged  interest  In 
X.  having  been  sold,  a  question  of  priority 
arose  between  C.  and  the  judgment  creditors 
of  1849  touching  the  proceeds  of  the  sale. 
Held,  that  the  tenancy  from  year  to  year,  not 
having  become  vested  in  A.  under  ^n  "  instru- 
ment," was  not  under  Pigot's  Act  withdrawn 
from  the  operation  of  the  judgments  of  1849 
by  the  2nd  section  of  the  Judgment  Mortgage 

Act. 

Thatb  he  enlarged  interest  of  1858,  being  a 
graft  on  the  tenancy  from  year  to  vear,  became 
rested  in  A.  as  a  trustee  for  the  judgment 


creditors  of  1849,  to  the  extent  of  their  equi- 
table charges;  and  that  C,  although  a  pur- 
chaser for  value,  took  subject  to  these  incum- 
brances, on  the  assumption  of  their  having 
been  kept  duly  registered  as  judgments,  the 
circumstances  having  been  such  as  to  fix  him 
with  notice  of  their  existence. — In  re  TotUn/- 
ham's  Estate,  16  I.  C.  R.  116.  (L.E.C.) 


XIII.  3.  Chases  in  Action, 

3.  An  assignee  of  a  chose  in  action  takes  it 
subject  only  to  existing  equities,  and  not  to 
collateral  rights  arising  from  events  after  the 
assignment.  Therefore  when  X.,  a  legatee, 
assigned  his  legacy,  payable  out  of  a  charge 
on  A.'s  estate,  and,  the  executor  having  died, 
X.  obtained  administration  to  the  testator, 
and  as  such  administrator  received  payments 
from  A.,  whereby  the  charge  became  deficient 
to  pay  other  legatees — Held,  that  X.*s  assig- 
nee was  not  bound  to  bear  the  entire  loss. 

The  rule  requiring  notice  of  an  assignment 
of  a  chose  in  action  does  not  apply  when  there 
is  no  question  between  successive  claimants 
under  the  assignor ;  and  as  between  them,  the 
personal  representative  is  the  proper  party  to 
have  the  notice  of  the  assignment  of  a  legacy, 
though  pavable  out  of  a  debt  to  the  estate. — 
MoUoy  V.  Prench,  13  I.  E.  R.  261.  (C.) 

4.  A  married  woman  being  entitled  to  a 
share  in  a  legacy  payable  out  of  real  estate, 
she,  by  her  husband's  consent,  and  with  other 
beneficiaries,  agreed  to  accept  the  lands  in 
lieu  of  the  money.  The  testamentary  trustee 
accordingly  conveyed  the  lands  to  a  trustee. 
By  a  subsequent  deed  declaring  the  trusts, 
a  portion  of  the  lands  Wbh  limited  to  the  hus- 
band and  wife  during  their  joint  lives,  and  to 
the  survivor  for  life ;  remainder  to  such  of 
their  children  as  the  husband  in  his  lifetime, 
or  the  wife,  if  she  survived  him,  should  by 
deed  or  will  appoint.  Htld  (by  the  Lord 
Chancellor),  that  the  assignment  to  the  trus- 
tee did  not  operate  as  a  reduction  into  pos- 
session of  the  wife's  chose  in  action,  and  that 
the  lands  into  which  the  money  was  thereby 
converted  became  subject  to  the  same  uses 
and  trusts  as  the  money. 

By  the  Lord  Chancellor : — ^That  the  modifi- 
cation of  the  prior  rights  and  interests  of  the 
husband  and  wife  in  the  lands  formed  a  snffi-' 
cient  consideration  in  the  deed  declaring  the 
trusts,  to  make  it  a  deed  for  value. — In  re 
Bayhy's  Estate,  16  L  C.  R.  215.  (C.A.) 


XIV.  Application  op  Pubchase-monbt. 

5.  SembU — If  a  man  sells  lands  which  are 
subject  to  specialty  debts,  this  Court  will  pre- 
sume that  the  purchase-money  is  to  be  applied 
to  discharge  them,  and  that  the  sale  is  made 
with  that  view ;  and  the  purchaser  will  be  dis- 
charged.— Higgins  v.  Shaw,  2  Dr.  &  War.  856 ; 
1  Con.  &  L.  400.  (C.) 

6.  In  a  suit  by  a  vendor,  to  establish  a  lien 
upon  the  estate  for  the  amount  of  the  unpaid 
purchase-money,  the  Court  decreed  that  the 
ptf .,  notwithstanding  the  recital  in  the  deed 
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of  conreTance  of  the  payment  of  the  consi- 
deration money,  and  the  receipt  endorsed  on 
it,  was  entitled  to  an  enquiry  whether  the  full 
amount  of  the  consideration  money  was  paid ; 
and  to  a  lien,  as  an  unpaid  vendor,  on  the 
lands,  for  so  much  of  the  consideration  money 
as  should,  upon  enquiry,  appear  to  be  unpaid, 
with  interest  from  the  date  of  the  conveyance. 
JSeld,  that  the  onus  of  proving  the  payment  of 
the  consideration  money  lay  upon  the  deft. 
(the  assignee  of  the  vendee)  ;  and  that  neither 
the  recital  nor  the  receipt  was  any  evidence 
of  the  fact.— Cro(y  v.  O^Cailaghan,  5  I.  E.  R. 
26.     (E.E.) 

1.  When  a  policy  of  insurance  Is  assigned 
upon  trusts,  even  though  the  deed  contains 
no  express  power  to  the  trustee  to  give  re- 
ceipts, the  insurer  is  not  compellable  to  see  to 
the  application  of  the  sum  assigned;  pay- 
ment to  the  trustee  will  sufficiently  discharge 
him,^Ford  v.  Ejfon,  4  I.  C.  R.  842.    (C.) 

2.  When  a  trustee,  entitled  to  receive  pur- 
chase-money, gives  an  order  requiring  it  to  be 

f»aid  to  a  person  named  therein,  and  acknow- 
edges,  in  the  deed  of  purchase,  the  receipt  of 
the  money  ;  and  when  the  transaction  seems 
to  he  one  within  the  province  of  the  trustee, 
and  the  purchaser  has  no  notice  of  the  breach 
of  trust  committed,  he  is  not  liable  for  the 
misapplication  of  the  money. 

Sernble — Parties  paying  money  to  trustees 
having  power  to  give  receipts,  are  not  bound 
to  pay  it  into  their  hands,  or  into  a  bank  to 
their  credit.  A  judgment  on  the  receipt  of 
the  trustee  is  sufficient  to  discharge  the  payer. 
— Burris  v.  Sheppard,  6  I.  Jur.  98.    (C.) 


XV.  LiFS  Estates:  Reversions:  other 
Limited  Interests. 

8.  A.,  entitled,  if  B.  died  without  issue,  to 
the  interest  of  £2000,  for  life,  sold  his  rever- 
sionary interest  for  £250.  The  Court  gave 
effect  to  the  contract,  notwithstanding  alle- 
gations of  inadequacy  of  price,  the  dealing 
not  having  been  with  an  expectant  heir. — 
Woodroffe  v.  AUen,  Hay.  &  J.  73.    (E.E.) 

4.  SembU — The  purchaser  of  a  reversion  ex- 
pectant on  a  demise  made  by  the  vendor  may, 
on  its  expiration,  maintain  a  possessory  bill 
on  the  vendor's  possession,  though  the  tenant 
has  not  acknowledged  the  purchaser  as  his 
landlord.— Xe/roy  v.  Lee,  H.  &  J.  721.    (E.E.) 

5.  When,  an  estate  for  life  having  been 
sold  under  a  decree,  the  tenant  for  iSe  died 
after  lodgment  of  one-fourth  of  the  purchase- 
money,  and  obtaining  the  rule  nin,  but  before 
the  sale  was  confirmed — Held,  that  the  pur- 
chaser was  bound  to  complete  his  purchase. — 
Vesey  v.  Elwood,  5  I.  E.  R.  184 ;  Fl.  &  K.  667. 
(R.)— [Affd. :  8  Dr.  &  War.  74 ;  2  Con.  &  L. 

k  cC.)] 

6.  On  a  bill  for  specific  performance  of  a 
contract  to  purchase  a  reversion  expectant  on 
a  lease  for  lives,  the  vendor  is  entitled  to  in- 


terest on  the  purchase-money  from  the  day  on 
which  the  Master  reports  that  a  good  title 
could  have  been  made. 

In  future  the  CourtTwill  add,  to  the  re- 
ference, whether  a  good  title  can  be  made, 
a  direction  to  the  Master  to  enquire  and 
report  at  either  party's  request,  at  what  time 
a  good  title  was  shown. — Enraght  v.  Fitzgerald^ 
2Dr.  &War.  43.    CC) 

7.  A  life  interest  having  been  sold  under  a 
decree,  the  tenant^for  life  died[af ter  the  one- 
fourth  of  the  purchase-money  had  been  lodged, 
but  before  the  sale  was  confirmed.  Heid,  that 
the  contract  was  not  complete  until  the^sale 
had  been  confirmed  by  the  order  of  the  Court; 
and  that  the  purchaser  was  not  bound  to  com- 
plete his  purchase. —  Vincent  v.  Going,  3  Dr.  & 
War.  75,  n.  (C.)— [Revg.  8  I.  E.  R.  480  ;  Fl. 
&K.  260.    (R.)] 

8.£Under  a  contract  to*make  a  good  title 
to  a  lease  for  lives  renewable  for  ever,  the 
vendor  must  show  who  are  the  lives  existing 
at  the  time  of  the  contract. — Anc^son  v. 
Higgins,  1  Jon.  &  L.  718.  (C.) 
■~- 

VENTRE  mSPICIENDO,  DE. 
See  Practice,  Writ,  VI. 

VERDICT  AND  JUDGMENT  AT  LAW. 

—  Aa  to  PtooJ  for  Damages  and  Costs,    See 
Bankbcptct,  XII. 

5e«21_&22.Fic.,;c.  27. 


VESTED. 

—  Interests,    See  Interests  in  Property — 

Will,  XV. 

—  Portions.   See  Portions,  HI,  IV — Estates. 


VEXATION. 

VICAR. 
See  Ecclesiastical  Persons. 

VICARAGE. 

Endowment  of.     See  Tithes,  II — ^clssi- 
ASTiCAL  Persons  and  Things. 

VICE-CHANCELLOR. 
5ee  80  &  81  Vic.,  c.  44. 

VISITORS. 
See  Charity,  I. 

VIVA  VOCE  EXAMINATION. 
See  Practice,  Evidbncb. 

VOID. 

Trust.    See  Trust,  Vn. 
Execution  of  Power.    See  Power,  |. 
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WAIVER. 

-  Or-4^r«.«i.    Set  AoMMmumwr,  VL 

-^  O/ForfatmrtcmdPckokkM.     S« 
Bill. 

—  0/  OtjHrtumM  to  tke    Titk.     Set  VuMtt 
^  ^^     -See  Pa^cncE,  Plb^ 
-0/^^amdStUiemeML    St*  ^wnvEmmwr, 


to  tTvi^iira 

be  sboald  prme^  3 
~.aad  tberefmr±: 


l»i«power.- 
317.     QC.) 


».  Leaae  ia  1815,  vitb  ci>,c«w  ««» 

i»  wc  or  breach.     !■  1824  - 
™*f~««.    I«    1^45  aaot__  _^ 
wnWcoweat.     ^«^  tbat  tbe  fo 
w*J  aot  a  general  wairer  or  the  eofmi^ 
*«i  mat  tbe  feasor  was  eatltM  to  tk  Hui 
renL— 5<«wr<  r.  Az*aar<  1  L  JBr.»L  ,t 


&»  ABAKDonfnnr-PaAcncB.  DuuKasa 
PaAcncE,  C06TB.  ^^ 

I.  What  Amousts  to,  ajid  osvkkaixt. 
n.  Effect  of. 

L  What  AMoniTB  to:  Waite.  oeheeallt. 

tJ'iJ?^  «i>denHire  of  dcmiw  executed  io  1835 
the  le***ee  corenmnted  not  to  do  a  certain^' 
widcT  the  penaltj  of  a  double  re^tl^^e^ 

ther^^  n  K^  *"**^'T"  appointed  receiver 
herein.    O.  bad  proved  as  a  iudinnent  «J_ 

ditor  io  the  suItT  and  Y,,  h.i  ac^"L^ 
jollcftor.    I«iH.Tenn,lV.n'^,^^>", 
brought  airaiDgt  the  lessee  for  injuries  to  Th^ 
l^^r  «f  W.  ( ptf.  ,„  the  aS  b^t  t 
P*rtj  to  the  demise  of  1835).  conseouentu^ 
npon  an  act  done  in  riolation  of  thTcoreSln    ' 
In  that  lea«e.    This  actloo  was  ston,^  w  ' 
consent,  and  the  matter  referre?tol2^rbf 
tratorg,  who,  in  iimorance  of  th#  n^iTk? 
c«ren.nt  In  the  lS:.e"."w:r5ld  ?h.f  ^e'tt 
•"•""'d- .•"xonp't  other  thlnp.  do  .  cert^n^. 
which   Involred   .  bre.ch  of  th't  coU„.n  ' 
The  leiMce  .erred  ■  copy  of  this  «w.J^^ 
.11  the  parties  in  the  cr^Jltor,'  ,ou  T'cln'tT 
•ccompanied  with  a  notice  of  hu  inff^f*^     .' 
perform  It ;   and  then  beLn  to  act  „„ '""   ^ 
to  the  award.     In  Jnoe?^,  o"ecTe"?h^ 
pnrch.«er  in  the  creditors'  suit     ThTV.u 
wa»  confirmed  In  July  1839  anH  .1.-  "'" 

•Bce  executed  In  1840.  ^w«  nJ^/fJ?''*'- 
3n\j  1838.  O.  h.dl^en  the  woK  'JVIk" 
le..ee  engaged  in  performing  thl.c/  Hi* 
rected  by  the  award,  and  bad  not  m.j 
oblection  thereto :  a'nd  tha?r  wa,  aUo  .w'.°^ 
of  it  in  1838.  Held,  that  the^  wL  n^.T^ 
•"  ««<l?'«jcf»ce  by  O.  a.  .mou^ted^o  a  iaiver 
of  the  forfeltnre  caused  by  the  act  «.  Z-i  f 
notation  of  the  corenant  In  the 'i^        *  '° 

That  notice  to  the  «)llcltor  In  fh.f 
w«  not  .nfflclent  to  bi^rf  {he  princip.'*  '"' 

r^^t  "J^"  *°  oo">titate  .  waiver  of  a  leeal 
right,  there  must  be  fraud,  or  ■nrh  .^    F 
eence,  as,  |n  the  riew  of  1:  Ktf  E^Sl^; 


.    ui  As  *"   *®^  «|rreed  to  seO  B.  csta 
Iaad^  B.  to  pay  XfiOOO  of  tbe  paidii«Mfr 

llnjr,"!*'**  ~*  ^J  the  1st  Jaa.  JQS»a 
,  gw>d   title  being  made  oat;  &  to  pi  p«H 

'  5*'***?o?f  ^-^  P«rt  of  tbe  Uads.  o.  tk  U 
'  «*7  1838,  subject  to  aaj  qoestioB  o^  ftif, 
the  abstract  to  be  delirered  on  tbe  1st  » 
i»»»     and  a  good   UtJc    aiade  oat  te  tk 
«t«faction  of  B.S  coaaael,  ia  a  mootl ifter ; 
rJ^  "^nte  the  cooreraace  oa  tbe  Irt  Jii. 
IrZl     .     ^*  ^^^^  titte  were  not  msde  « 
by  the  1st  Feb.  1839   (which  was  ojpm.) 
fixed  as  of  the  essence  of  tht  contract;  Rte 
.  bcdiseharged  from  his  purchase.  B.piid* 
I  **7W;  entered  into  possession  of  L,  «^ 
before  Jan.  1880  requested  A.  not  to  pwi 
the  contract,  as  be  was  not  in  a  coaditw 
Zt^^^^  h*l*nce.      At    B.'8  reqsest.  A 
deferred  to  furnish  the  ak^ract  until  1^ 
in  August  1845,  B.  furnished  requisition  for 

IaH^a  Pi®  discussion  on  the  tirk  c«- 
tinued  untilJone  1847,  when  B.  stated  thU 
be  considered  himself  no  longer  boned,  nntei 
.J*  It'"*'?'  ''^^  wtisfact^v  answered  IB 
•  month.  A.  then  furnished  what  he  relied 
M.^.  «««;»f«ctory  eridencc  of  the  point  ii 
.«!f ?* ;  declined  to  gire  further  sesrcbei, 
and  In  March  1848  filed  this  bill  for  specific 

oH^^"?.""^;   .^^^^  ^'t   though  time  w« 
originally  of  the  essence  of  th?  contnrl;  ft 

Thlt^*""^-  \^  ^^"^  conduct  of  the  ptrtiei 
cnntL  ;""  "fj*'  ^"^  ^^«  »«««<»  to  rescind  the 

H,!!    il*  ***L^*»  ^^^  within  a  rcisontW* 

iiT^  ■!*!^-  That  the  retention  of  L.  by  B.  wtt 

nconsistent  with  the  rescission  of  the  m- 

iract.— ibe  satisfaction  of  counsel  mciDi 

rrRl8^"*gr°"^''^ "  """^"^ " 

A'\„'tK."i^j'°^"^"*<'  "eU  tbe  interests 
Ae  vendn,?*^  "'u^-'"  '*•>«'  °ot  ab«4Te  i, 

If  th.  i!  5*  the  "endee  has  takeb  p«Be«i<>« 

dncJ^     men""''"'  *■"  "^'•»  t"'«^'^ 
hoM  u  .n    »     '"  "K^ement  to  sell  «  1m«- 

IW^  tm!*  '*»Pr*'»K  the  produt^l.n  of  tb. 
lessor's  title,  parol  testimony  is  admteiW* » 
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prove  facts  and  circumstances  constituting  a 
'wairer  by  the  yendee  of  production  of  the  les- 
sor's title. 

Semble—li  such  waiver  be  proved,  the  Court 

will  declare  it  to  be  established,  although  the 

bill  does  not  contain  a  prayer  to  that  effect. — 

Wright  V.  Griffith,  1  I.  C.  R.  696 ;  8  I.  Jur.  138. 

(C.) 

1.  The  Board  of  the  College  of  Physicians 
resolved  that  B.  should  be  accepted  as  tenant 
of  a  farm  for  thirty-one  years,  at  a  rent  of 
XI.  lOs.  Od.  an  acre,  as  nominee  of  P.,  a  for- 
mer tenant,  who  had  been  allowed  to  dispose 
of  his  interest.  F.,  B.'s  solicitor,  acting  under 
a  general  authority,  wrote  to  the  solicitor  of 
the  College  that,  in  consequence  of  the  dan- 
gerous illness  of  B.,  he  had  not  finally  con- 
cluded with  P.,  and  could  uot  take  out  the 
lease.  Held,  that  the  letter  amounted  to  a 
waiver  of  B/s  right  to  the  lease. 

QufBre — Whether,  if  there  had  not  been 
any  waiver,  P.  could  have  compelled  the  exe- 
cution of  a  lease  to  the  representative  of  B., 
who  was  a  banker,  and  would  not  have  resided 
on  the  farm  ? 

After  B.'s  death,  P.  filed  a  cause  petition 
for  a  specific  performance  of  the  agreement. 
The   solicitor  for  the  College  stated  in  his 
affidavit  an  agreement  made  in  1846  for  a 
lease  for    twenty-one  years,    at    a    rent    of 
XI.  17s.  Od.  an  acre,  with  the  brother  of  P., 
who  had  formerly  been  tenant  of  the  farm, 
and  whose  administrator  and  creditor  P.  was, 
of  which  agreement   P.  was  ignorant.     P. 
amended  his  petition,  and,  as  administrator, 
prayed,  in  the  alternative,  a  specific  perfor- 
mance of  that  agreement.    HMt  having  re- 
gard to  the  19th  G.  O.  of  May  1857,  that  the 
misjoinder  could  be  set  right,  by  amendment 
of  the  prayer,  at  the  hearing. 

Qttajr«— Whether  the  19th  G.  O.  of  May 
1857  applies  to  misjoinder  of  causes  of  suit,  as 
well  as  to  misjoinder  of  parties  ? 

Held  aUoy  on  the  authority  of  Lindsenf  v. 
Lynch  (2  Sch.  &  Lef.  1),  that  the  petition 
should  be  dismissed,  as  praying  relief  in  the 
alternative,  under  two  inconsistent  agree- 
ments. But  the  Court  gave  leave  to  amend 
the  petition,  by  abandoning  the  relief  prayed 
by  the  original  petition. 

The  petitioner  had  paid  the  rent  of  £1.  lOs. 
an  acre  up  to  March  1856 ;  and  receipts  had 
been  given  by  the  respondents  for  each  gale. 
Held,  that  the  petitioner  was  entitled  to  spe- 
cific performance  of  the  agreement  of  1846, 
on  the  terms  of  paying  all  rent  from  the  25th 
March  1856,  at  the  rate  of  £1.  17s.,  without 
prejadice  to  the  respondents  bringing  such 
action  as  they  might  be  advised,  for  the  arrears 
alleged  to  be  due  up  to  March  1856. — Power  v. 
ColUge  ofPhyaiciana,  7  I.  C.  R.  104.  (R.) 

2.  The  purchaser  of  a  leasehold  interest 
filed  a  petition  for  specific  performance.  The 
respondent,  in  his  answering  affidavit,  insisted 
that  time  was  of  the  essence  of  the  contract ; 
and  that  he  had  not  waived  his  right  so  to 
insist.  The  petitioner  in  his  replying  affida- 
vits went  into  evidence  to  establish  a  waiver. 
EtH  that  it  could  not  be  received,  no  case  of 
wairer  having  been  made  on  the  petition. 


When  the  petitioner  intends  to  rely  upon  a 
waiver  by  the  respondent  of  a  right  arising 
out  of  the  contract,  the  waiver  must  be  spe- 
cifically put  in  issue  by  the  petition. — Barry 
V.  BurM,  8  I.  Jut.  N.  S.  97.  (C.) 

3.  When  a  purchaser  of  lands  waives  his 
right  to  have  proof  of  the  title  of  the  vendor, 
who  institutes  a  suit  for  specific  performance, 
the  vendor  ought,  if  he  wishes  to  avail  himself 
of  the  waiver,  to  put  that  question  in  issue  by 
his  petition ;  the  question  should  not  be  raised 
afterwards  by  affidavit. 

As  a  general  rule,  each  party  to  a  contract 
for  the  purchase  of  lands  should  employ  a 
separate  solicitor;  the  same  solicitor  should 
not  act  for  both. — Mecara  v.  Roger»,  8  I.  Jur. 
N.  8. 108.  (R.) 

4.  In  April  1854,  A.  contracted  to  let  lands 
to  B.  at  an  occupation  rent.  The  written 
agreement  provided  that  the  lease  should  be 
taken  out  in  three  months.  B.  immediately 
went  into  possession  of  the  lands.  In  May 
1854,  B.  tendered  a  draft  lease  to  A.  who 
refused  to  execute  it.  In  Jan.  1856,  A.  sold 
the  lands  to  C,  who  had  notice  of  the  agree- 
ment. In  June  1856,  C.  tendered  to  B.  a  deed 
of  attornment,  describing  B.  as  tenant  from 
year  to  year  *,  this  B.  refused  to  execute.  In 
March  1857  C.  served  a  notice  to  quit  on  B., 
and  in  May  1857  B.  filed  his  petition.  Held, 
that  there  was  no  abandonment  of  the  lease, 
and  that  there  was  no  such  waiver  as  to  dis- 
entitle B.  to  specific  performance  of  his  con- 
tract.—J5/-o;>^y  V.  Connolly,  7  1.  C.  R.  173  ;  8  I. 
Jur.  N.  S.  330.  (C.A.) 

5.  Waiver  of  a  demand  under  the  Tenantry 
Act,  if  the  petitioner  intends  to  rely  upon  it, 
should  be  put  in  issue  by  the  petition ;  not  by 
an  affidavit  in  reply. — Ex  parte  Bull,  3  L  Jur. 
N.  S.  332.  (R.) 

6.  The  Court  will  not  act  on  evidence  of  a 
parol  waiver  of  a  written  contract,  unless  it 
be  very  clear  and  distinct.  The  petitioner 
and  respondent  contracted  in  writing  to  make 
a  joint  purchase.  The  petitioner  paid  the 
respondent  one-half  of  the  amount  of  the  de- 
posit, but  afterwards  took  back  that  money, 
and  gave  the  respondent  a  receipt  for  it.  In 
a  suit  for  specific  performance,  the  respondent 
relied  on  the  resumption  of  the  money,  and 
the  receipt,  as  a  waiver  of  the  contract.  The 
petitioner  alleged  that  he  had  resumed  the 
money  on  a  misrepresentation  by  the  respond- 
ent ;  that  the  deposit  had  been  returned,  and 
the  contract  rescinded.  The  evidence  con- 
flicted as  to  the  alleged  false  representation. 
Held,  that  the  respondent  had  failed  to  prove 
the  waiver,  and  that  there  should  be  a  decree 
as  the  case  stood.  The  Court  offered  the  re- 
spondent an  issue  on  the  question  of  misre- 
presentation.—C/tVforrf  V.  Kelly,  7  I.  C.  R. 
333.  (R.) 

7.  D.,  sub-tenant  of  a  portion  of  leasehold 
property,  having  undertaken  to  pay  the  head- 
rent,  fraudulently  omitted  to  do  so.  The  head 
landlord  evicted  the  lease  for  non-payment  of 
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rent.  More  than  six  months  after  the  exe-  | 
cation  of  the  decree,  the  head  landlord  offered 
the  snb-tenant  the  option  of  redeeming,  or 
taking  out  a  new  lease  to  himself.  The  sub- 
tenant elected  to  take  the  new  lease.  UM, 
that  the  forfeiture  was  not  waived  in  favour 
of  the  mesne  tenant. — Dowdtng  v.  The  Commrs. 
of  Ch,  Don.  ^  B€q.,  12  I.  C.  R.  861.  (C.) 

1.  M.  agreed  to  sell  his  interest  in  a 
lease  under  the  following  conditions  of  sale 
(amongst  others)  : — "  As  the  property  in  ques- 
tion is  of  small  value,  ana  the  vendor  is 
unwilling  to  incur  any  unnecessary  expense 
or  costs,  the  purchaser  is  to  accept  the  title 
which  the  present  vendor  accepted  upon  the 
occasion  oi  the  purchase  of  the  premises  in 
Februanr  last ;  and  such  purchaser  shall  not 
be  entitled  to  object  on  any  grounds  whatso- 
ever to  the  title  anterior  to  the  conveyance  to 
the  present  vendor,  dated  the  Ist  of  February 
18G1,  or  to  make  any  requisition  in  respect  to 
such  prior  title ;  but  the  abstract  of  title 
under  which  the  vendor  was  satisfied  upon 
the  purchase  of  these  premises,  and  all  deeds, 
documents,  and  papers  handed  over  to  him 
or  his  solicitor  upon  that  occasion,  shall  be 
handed  to  the  present  purchaser.*'  Pending 
the  negotiation  between  the  solicitors  of  the 
parties,  M.  frequently  by  letter  assured  the 
intending  purchaser  that  the  title  was  per- 
fectly good.  Htid^  that  the  letters  amounted 
to  a  waiver  of  the  above  conditions  of  sale. — 
Mathews  v.  Archer,  7  I.  Jur.  N.  S.  286.  (C.) 

2.  Proviso  in  a  mortgage,  that  if  the  in- 
terest should  be  punctually  paid,  the  principal 
should  not  be  called  in  before  a  certain  date ; 
but  that  in  case  of  default  the  mortgagee 
might  enter  notwithstanding  any  subsequent 
acceptance  of  interest.  The  first  half-year's 
interest  was  not  paid  within  the  time  limi- 
ted. During  that  time  the  mortgagee  was 
out  of  the  country.  The  interest  was  for- 
warded upon  the  mortgagee's  sending  instruc- 
tions as  to  the  mode  of  remittance.  The 
next  half-year's  interest  was  liquidated,  in 
advance,  by  a  bill  accepted  by  the  mortgagor 
for  the  mortgagee's  convenience,  and  the 
mutual  relations  of  the  parties  were  treated 
as  subsisting  unchanged.  Held,  that  there 
had  not  been  default  in  payment  of  the  inter- 
est, and  that  if  any  default  had  been  made, 
the  subsequent  conduct  of  the  mortgagee 
would  have  amounted  to  a  waiver  of  it. — In  re 
Taaffe's  Estate,  14  I.  C.  B.  847  ;  9  I.  Jur.  N.  S. 
18.  (L.E.C.) 

8.  The  tenant  of  an  intermediate  interest 
in  lands  the  property  of  a  See,  without  having 
renewed  his  lease  or  paid  rent  to  his  imme- 
diate landlord  for  more  than  twenty  years, 
petitioned  the  L.  E.  Court  to  sell  the  fee,  but 
afterwards  served  on  his  immediate  landlord 
A  notice  containing  an  offer  to  take  out  a 
perpetuity  grant.  The  landlord,  by  notice, 
replied  that  he  would  execute  the  grant  on 
payment  to  him  of  all  rent,  fines,  interest, 
and  costs  of  establishing  his  title  in  the  L. 
E.  Court.     Heldf  that    that  notice  was    a 


waiver  of  the  forfeiture. — Courtemni  r.  Parker, 
16  I.  C.  B.  820.  (R.) 


n.   ErFBCT  OF. 

4.  An  information  against  distillers  charged 
them  with  distilling  large  quantities  of  spirits 
for  which  they  had  not  paid  duty  ;  they  having 
evaded  payment  by  concealing  the  distillation, 
and  pretending  that  their  distillery  had  been 
silent  during  the  time  when  the  spirits  were 
distilled.  The  information  required  the  defts. 
to  discover  the  actual  quantities  of  wort  fer- 
mented in  the  distillery,  and  prayed  an  account 
of  the  duties  payable  to  the  Crown  on  spirits 
distilled  by  them.  The  Att.-Gen.  waived  all 
penalties  and  forfeitures.  Heldy  that  the  defts. 
were  bound  to  answer  the  charges  folly ;  and 
could  not  protect  themselves  on  the  ground 
that  the  facts  charged  would,  if  coupled  with 
other  facts,  show  that  they  had  been  guilty 
of  a  conspiracy  to  defraud  the  Crown. — The 
Att,'Gen,  r.  Conrcjjy,  2  Jon.  791.     (E.E.) 


WANT. 

Of  Constitution,     See  CoHsrrrunojr. 

Of  Parties,      See   Pleading,   Pabubs— 

Pleading,  Plea. 
0/  Appearance ;  its  Effect.     See  Pbactxc*, 

Appeabance. 
0/ Answer,  Attachment  for.    See  Peactick, 

A.TT  AC  HM  BNT 

0/ Prosecution,  Dismissal  of  Bill  for.    St* 
Practice,  Bill,  Di8mi88al  of. 

WARD. 
See  Guardian  and  Ward. 
Of  Court.    See  Infant,  I. 


WARRANT  OF  COMMITMENT. 
See  Bankruptcy,  VII,  VIIL 

WASTE. 

See  Practice,  Injunction — Landlord  ii"> 

Tenant. 

5.  In  1618,  the  IHsh  Society  granted  lands 
to  the  Fishmongers*  Company,  reserving  th« 
timber.  By  deed  of  1741,  the  Society  declared 
that  they  would  not  claim  trees  thereafter 
planted,  but  that  the  Company  might  cot 
them,  so  as  they  should  be  first  applied  in 
improving  the  estate.  In  1747,  the  Comptny 
demised  to  a  lessee,  excepting  the  trees,  with 
liberty  to  themselves  to  cut  them  to  improt* 
their  estates,  according  to  their  interest,  bat 
not  for  sale ;  granting  estovers  to  the  tenao^ 
who  covenanted  to  use  the  trees  cut  on  the 
estate,  and  not  for  sale.  He  cut  trees  for  sale. 
Held,  that  neither  the  nature  of  their  title,  nor 
the  Timber  Acts,  were  an  objection  to  a  suit 
by  the  Company  for  an  account  and  injunction. 
A  bill  by  a  landlord  for  an  account  of  wtste, 
committea  by  a  tenant  in  cutting  timber,  Hei 
against  his  executors. 
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The  waste  haying  been  conunitted  daring 
50  jeara  of  the  tenant's  life,  the  bill  was  not 
filed  until  a  few  years  after  his  death.  The 
account  was  refused  touching  all  the  waste 
done  in  the  tenant's  life;  but  was  granted 
with  an  injunction  touching  waste  committed 
by  the  executors. — The  Fishmongera*  Conqxmy 
T.  Bereafordy  Beat.  Rep.  607.    (C.) 

1.  The  clerk  of  a  patron,  having  recovered 
in  quctre  impedity  filed  a  bill  under  the  1  G.  2, 
c.  23,  against  the  presenting  bishop  and  against 
Ms  clerk,  for  an  account  of  the  profits  of  the 
benefice  pending  the  litigation.  The  bill  con- 
tained (amongst  others)  charges  of  waste  by 
catting  trees  and  otherwise.  Held,  that  such 
a  clerk,  deft.,  is  liable,  in  a  suit  instituted  in 
this  Court  under  the  statute,  to  account  for 
the  waste  committed;  and  that  the  incum- 
bent's remedy  for  such  dilapidation  is  not 
confined  to  a  proceeding  in  the  Ecclesiastical 
Court  under  the  11  W,3,  c.  6,  and  12  G.  8,  c. 
10. — Crampton  v.  Bishop  of  Meath,  S.  &  Sc. 
297.    (B.) 

2.  A  bill  by  the  next  remainderman  charged 
that  the  tenant  for  lifd,  who  was  dispunish- 
able of  waste,  and  had  power  to  make  leases 
not  dispunishable  of  waste,  had  demised  part 
of  the  lands  to  a  third  person,  who,  in  collu- 
aion  with  the  tenant  for  life,  was  committing 
waste  by  turning  up,  tilling,  and  burning  the 
land.  The  deft,  admitted  the  tumine  up, 
&c.;  but  stated  that  it  was  land  which  the 
tenant  for  life  had  reclaimed^  and  laid  down 
in  grass  about  thirty  years  before.  The  Court 
refused  a  motion  for  an  injunction. 

Semble — That  such  pasture  is  not  ancient 
meadow  or  pasture.— x>av{e<  v.  D.,  2  I.  E.  R. 
414.    (E.E.) 

8.  Upon  the  receiver's  application,  an  in- 
junction was  granted  to  restrain  one  tenant 
of  the  estate  from  quarrying  upon  a  private 
road,  part  of  the  premises,  which  was  common 
to  all  the  tenants. — Dormcm  v.  Z).,  8  I.  E.  R. 
885.    (E.E.) 


4.  The  erection  of  a  building,  even  of  small 
size,  for  a  purpose  foreign  from  that  contem- 
plated on  the  demise  of  the  lands,  is  waste  in 
the  contemplation  of  a  Court  of  Equity. — 
^aiK  T.  ifod^et,  1  L  Jut.  88.    (C.) 

5.  To  break  up  a  rabbit-warren,  unless  it 
be  a  warren  by  charter  or  prescription,  is  not 
waste  at  Common  Law;  the  Court  will  not 
grant  an  injunction  to  prevent  it.  Quctre—Jf 
the  warren  be  demisea  as  such? — Lurtingy, 
Conn,  1  L  C.  B.  278 ;  8  I.  Jur.  99.    (R.) 

6.  When  a  lessee,  bound  by  covenant  not 
to  commit  waste,  has  conunitted  acts  of  waste, 
for  which  damages  merely  nominal  would  be 
given,  the  Court  of  Ch.  will  not  entertain 
against  him,  a  suit  founded  on  those  acts,  when 
it  appears  that  he  does  not  contemplate  com- 
mitting any  further  waste,  or  assert  a  right 
to  commit  it.  No  change  in  this  respect  has 
been  introduced  by  the  Ch.  Amendment  Act 
1858.    A  tenant,  by  replying  to  a  letter  charg- 


ing him  with  conunitting  waste,  and  requiring 
him  to  make  compensation  for  it,  *Uhat  he  is 
prepared  to  defend  any  action  which  may  be 
brought  against  him,  and  to  show  that,  so  far 
from  having  committed  injury,  he  has  ma- 
terially improved  the  premises  demised  to 
him,"  does  not  assert  a  right  to  commit  the 
waste  complained  of. — Doran  v.  CctrroU,  111. 
C.  R.878.    (C.) 

7.  The  introduction  of  folding-doors  into 
the  walls  of  a  deanery  parlour  is  waste.  The 
cost  of  removing  them,  and  of  restoring  the 
wall,  was  charged  aeainst  the  late  Dean's  exe- 
cutor; the  value  of  the  doors  being  allowed 
for. 

The  deanery  gatehouse  was,  the  Dean  and 
Chapter  assenting,  removed  by  the  late  Dean 
without  an  V  faculty.  Held,  waste.  The  necessary 
expense  of  rebuilding  it  was  charged  against 
the  Dean's  executor. — In  re  DUapxaations  of  the 
Dectnery-house  of  St,  Patrick^s^  Dublin,  10 1.  Jur. 
N.  S.  38.    (Cons.) 

8.  The  conversion  of  lands  into  a  cemetery 
is  waste.  Demise  of  lands  for  lives  and  years, 
with  a  covenant  to  yield  them  up  in  repair  at 
the  expiration  of  the  lease.  The  lessee's  as- 
signee agreed  with  Poor-law  Guardians  with 
the  Poor-law  Commissioners'  assent,  not  un- 
der seal,  to  let  a  portion  of  the  lands  to  the 
Guardians  as  a  cemetery.  The  land  was  so 
used  for  many  years.  The  reversion  was  sold 
in  the  L.  E.  Court,  and  conveyed  subject  to 
the  lease  to  the  petitioner,  who  before  the 
conveyance  had  notice  of  the  cemetery's  ex- 
istence. Heldj  that  the  agreement  with  the 
Guardians  was  not  a  *^  purchase  or  hiring"  by 
the  Commissioners  within  the  10  Fic,  c.  81, 
s.  20. 

Senile — Such  a  "purchase  or  hiring"  must 
be  by  deed,  and  from  or  with  the  concurrence 
of  the  owner  of  the  fee. 

The  Court  granted  an  injunction  to  re- 
strain future  burials,  but  refused  to  order  the 
restoration  of  the  surface  to  its  condition  at 
the  date  of  the  demise. — Cregan  v.  CWZsn,  16 
I.  C.R889.    (R.) 


9.  A  lease  for  years  demised  premises  "  with 
the  right  of  digging,  lowering,  levelling,  and 
removing"  any  portion  thereof,  so  as  to  make 
them  suitable  for  building  or  ornamental  pur- 
poses. The  lessee  covenanted  not  to  "  com- 
mit any  wilful  or  voluntary  waste,  spoil,  or 
destruction  upon  said  premises." 

The  lessee  removed  sand,  which  he  sold  for 

Erofit.  The  Master  reported  that  the  sand 
ad  been  removed  bona  fide  to  aid  the  lessee 
in  building  upon  and  improving  the  premises. 
On  exceptions  taken  to  the  report— fTe^ 
that  the  lessee,  though  he  might  remove  the 
sand  bonafidtj  was  not  empowered  to  sell  any 
portion  thereof;  and  that  his  doing  so  was 
waste,  although  the  price  was  expended  on 
improving  the  premises. — ClelUmd  v.  Ritchie^ 
a  I.  Jur.  N.  S.  64.    (C.) 


WAYS,  WATER,  AND  WATERCOURSES. 
See  Cahalb,  &c.    See  also  Pbbscriptiov. 
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WEAKNESS  OF  MIND. 
Sre  Lunacy. 


WIDOW. 
See  Dower — Pbactice,  Writ — Jointure. 


WIFE. 

—  Generally.      See    HrsBAND    AND    WiFE  — 

Dower — Jointire. 

—  Her  Property,  and  Etjulty — Provision  for  her 

on   htisbancPs  Biinkruptcy,     See   Bank- 

RIPTOY,   XI. 

—  Her  Ri(fhts    to    ITusbanfTs   Property,      See 

Husband  and  Wife,  II,  III,  V. 


WILFUL  DEFAULT  AND  NEGLECT. 

—  When  it  must  be  Alleged,     See  Pleading 
Bill,  Account. 


WILLS  AND  DEVISES. 

—  Appointment  of  Guardian  by.  See  GuARDIAN 

and  Ward,  II— Infant. 

—  Proo/of.     See  Administrator — Practice, 

Evidence — Court  of  Probate. 

—  Whm  Eridence  is  admitted  to  expound  them. 

See  Practice,  Evidence. 

—  Respecting   Payment  of  Legacy  Duty.     See 

Legacy  Duty,  ante. 

Cumulative  and  Substitutional  Legacies.  See  Le- 
gacy, VIII — Proportions,  IX. 

Estate  which  Trustees  tale  under.  See  infra, 
XV — also  Estate  and  Executory  De- 
vise— Frauds.  Statute  of,  II — Ueir- 
AT-LAW,  I — ^Jurisdiction,  VI — Legacy 
— Mortgage,  II — Portions  —  Inter- 
ests IN  Property — Practice,  Issue  at 
Law. 

[5«c  Administration  when  Executor  is 
abroad,  28  G.  8,  c.  87 ;  Wills  Act,  1  Vic, 
c.  20;  Probate  Act,  21  &  22  Vic,  c.  79 ;  Pro- 
bate  Amendment  Act,  22  &  23  Vic,  c.  81  ; 
Act  for  Appointment  of  a  Commissioner  of 
Charitable  Donations,  24  &  25  Vic,  c.  111.] 

I.  JURISDICTIOlf  touching  :    GENERALLY. 

II.  Who  mat  make  a  Will. 

III.  What  mat  be  disposed  op  bt  Will. 

IV.  Validity  and  Constitution  of. 

V.  Execution  and  Publication  of. 

VI.  Attestation  of.    See  Practice,  Evi- 
dence. 

Vn.  Republication  and  Reyital  of. 

Vin.   Revocation  of. 

1.  By  Cancellation. 

2.  By  Marriage  and  Birth  of  Issue. 
8.  J5y  Will,  Codicil,  or  other  Testamentary 

Act.     See  infra,  XVL 
4.  By  Alteration  or  Alienation  of  the  sub- 
ject-maiter  by  subsequent  act  or  deed, 

IX.  Nuncupative  Will. 


X.  Probate,  and  Proof  of.    See  Prac- 

tice, Evidence — Court  of  Probate. 

1.  In  general. 

2.  Probate  Duty. 

XI.  Substitution. 
XII.  Mutual  Wills. 

XIII.  Obtained  bt  Fraud. 

XIV.  Prevented  bt  Promise. 

XV.  Construction  of.     See  Words,  con- 
struction of. 

As  to  Duty  on  Legacies,  See  Legacy  Duty. 

Cumulative  or  Substitutional  Legacies.    See 
Legacy,  VII — Portions,  X. 

Estate  taken  by  Trustees,  ^c,  under.    See 
infra. 

1.  General    Principles,   Rules,   and  Ex- 

angles  of  Construciionf  vnth  the  Cases 
that  fall  under  them. 

a.  Generally. 

b.  Gijl  by  implication  :  what  words 

amount  to  a  Gift. 

c.  Gifts  by  rejecting  words,  or  substi' 

tutinq  one  word  for  another. 

d.  When  Gifts  are  enlarged  or  con- 
fined  by  the  terms  of  Gifts  over. 

e.  Gifts  by  way  of  Substitution. 

f .  Gifts  or  Powers  for  Maintenance, 
and  Directions  or  Trusts  to  Con- 
vey or  Settle. 

g.  Periods  to  which  in  general  words 
are  referable^  aind  herein  of 
*^  dying  without  issue**  and  of 
survivorship. 

2.  Generally. 

8.  Nature,  Quantity,  and  Quality  of  In- 
terest in  Reed  or  Personal  Estate. 

a.  Generally. 

b.  Fee-simple^  or  Quasi  Fee. 

c.  Absolute  Interest. 

d.  Estate  TaiL 

e.  Estate  for  Life,  or  other  Limited 
Interest. 

f .  Joint  Tenant^. 

g.  Tenancy  in  Common. 
h.  Estate  oen^ial,  or  clothed  with  a 

Trust. 

i.  Whether  to  be  enjoyed  in  Specie,  or 
not. 

j.  Estate  Vested,  subject  to  be  De- 
vested :  Period  of  Vesting. 

k.  Annuities. 
4.  What  passes  by. 

a.  RecU  Estate,  and  Copyhold, 

1.  In  general. 

2.  In  rea>ect  toparticulcnr  Words 
of  iJescription. 

b.  Personal  Estate. 

1.  Generally:  whether  gen^^ 
Personal  EstcLte,  or  Residue 
passes, 

2.  When  Chattels,  Stock,  ^n 
pass,  and  by  what  words. 

c.  Property  acquired  after  Date  of 

d.  Property   Contracted  to  be  Pitr- 
chased  or  Sold 

5.  Devises  and  Bequests,  Valid  or  Void. 
a.  In  general. 
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b.  Remc^tness  and  Perpetuity,     See 

Perpetuitt. 

c.  Accumulations. 

d.  Mistake  or  Uncertainty  in, 

6.  Description  of  Legatees:  who  take,  and 

are  capable  o/ taking. 

a.  Legitimate  Children,  and  Ghrand- 

children, 
h.  Illegitimate  Children. 

c.  UeirSf  Heirs  Male, 

d.  Issue, 

e.  Relations, 

f.  Next-of-kin, 

g.  Personal  Representatives,  or  Legal 

Personal  Representatives, 
h.  Executors,  See  Exeoctobs,  VII. 
i.  Family:  Name  and  Blood:    next 

Eldest, 
j.  Nephews  and  Nieces:  Uncles  and 

Aunts,  ^c, 
k.  First  and  Second  Cousins, 
L  Government, 
m.  Servants, 
n.  When  to  be  in  esse.     See  infra, 

Lapsed  Legacies. 
o.  Whether  per  Capita  or  per  Stirpes, 
p.  Mistakes,     See  snpra,  5.  d. 
q.*  Wrong  or  Imperfect  Descriptions, 

r.  Witness,     See  Practicb,  Evi- 
dence. 
8.  Classes, 

7.  Words  Precatory  and  of  Recommenda- 

tion, 

8.  Concerning    Specific    Legacies,      See 

Legacy.  X. 

a.  Generally,     See  ibid. 

b.  Rights  of  Specific  Legatees.     See 

ibid. 

c.  Their  Abatement  and  Ademption, 

See  Legacy,  I,  III,  X. 

9.  Concerning    General   Legacies,    their 

Ademption  and  Abatement,  SeeliE- 

OACY,  I,  m. 

10.  Concerning  Lapsed  Legacies,  See  Le- 

gacy, V. 

11.  Concerning  Conversion,     See  Execct- 

TORS,  IX. 

12.  Of  Vested  Legacies,  and  Interests  out 

of  Personal  Estate ;  Exoneration  of. 
See  Interests  in  Propery,  II. 

18.  Of  Vested  Legacies,  and  Interest  out  of 
Real  Estate,    See  ibid,  III. 

14.  Charges  on  Real  Estate:  of  Exonera- 

tion, See  Estate,  VIII,  IX  — 
Portions,  III — Copyhold,  I. 

15.  Conditional  Legacies  and  Bequests,  See 

Legacy,  Vl. 

16.  Of  Payment  and  Appropriation  of  Le- 

gacies, ffc.    See  Legacy,  VIII. 

17.  Of  the  Satisfaction  and  Release  of 

Debts  and  Portions, 

18.  Of  Bequests  to  Charity,  and  of  Mort- 

main, 

19.  Of  Interest  on  Legacies,  Intermediate 

Maintenance,  and  Disposition  of 
Mesne  Prqfits,  See  Interest  Pe- 
cuniary, I. 

20.  Of  the  Surviving  of  Accruing  Shares, 


21.  Bequests  to  separate   Use  of  Married 

Women,   See  Husband  and  Wife, 
IIL 

22.  Respecting  Limitations  of  Chattels,  and 

of  Chattel  and  Personal  Interest, 
See  Estate,  IX. 

23.  Of  Election,    See  Election,  II. 

24.  Of  the  Residuary  Personal  Estate, 

a.  Rights  of  Residuary  Legatee, 

b.  Rights  of  Next-of-kin, 

c.  Rights  of  Executors,    See  Exe- 

cutors, VII. 
26.  Of  Legacies,  Portions,  ffc,,  under  Will: 
how  to  be  raised.  See  Legacy,  VIII 
— Portions,  VI— Annuity,  IX. 

26.  Of  the  Administration  of  the  Estate : 

Duties,  Powers,  Rights,  and  Liabili- 
ties of  Executors,  See  Executors, 
IX,  and  passim. 

27.  More  particularly  of  Devises,  and  of 

Real  Estate. 

a.  Generally, 

b.  The  operation  of  Devises  of  Land, 

ffc,  on  Copyholds,  Leaseholds 
and  Mortgages,  See  Copy- 
hold, I. 

c.  Rights,  Powers,  Duties,  and  Lia- 

bilities of  Trustees.  See  Trus- 
tees. 

d.  Rights,  Duties,  Powers,  and  Lia- 

bilities of  Tenant  for  Life  and 
Remainderman.  See  Estate, 
HL 

e.  Rights,  Duties,  Powers,  and  Lia- 

bilities of  Heir-at-law  and  De- 
visee. See  Devisee — Estate, 
VIII — Executors,  XI-Heir- 

AT-LAW,  I. 

28.  OfP0wers :  their  Execution :  by  whom : 

of  the  Estates  created  under  Powers. 
See  Powers,  passim, 

29.  Of  Remainders,  generally,  under  Wills, 

See  Remainders  &  Reversions 
— Interests  in  Property,  IV,  V. 
XVI.  Codicil.     See  snpra,  Vm. 


I.  General  Jurisdiction  touching 
Wills,  &c. 

1.  When  administration  had  been  granted, 
by  sentence  of  the  Ecclesiastical  Court,  to  A., 
as  only  next-of-kin  of  the  intestate,  in  a  suit 
in  which  B.  also  claimed  to  be  the  only  next- 
of-kin  ;  and  that  sentence  was  affirmed  by  the 
Court  of  Delegates  on  appeal ;  and  B.  filed  a 
bill  impeaching  the  pedigree  of  A.  and  to 
establish  his  own  ;  this  Court  would  not  grant 
an  injunction  until  answer  to  prevent  the 
administrator  possessing  himself  of  the  assets, 
he  being,  bv  the  decree  of  the  Ecclesiastical 
Court,  both  legally  and  equitably  entitled 
thereto.— i/aA«r  v.  Gorman,  6L  E.  R.  804.  (R.) 

2.  In  a  suit  to  carry  into  execution  the 
trusts  of  a  will ;  the  Court  will  not  merely 
declare  the  rights  of  the  parties,  and  then 
leave  them  to  act  on  that  declaration  out  of 
Coxxit,— Brown  v.  Martyn,  2  Jon.  &  L.  833.  (C.) 

8.  The  Court  will  distribute  a  fund  in  Court 
payable  to  a  personal  representative,  upon  a 


Id38 
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Validity. 


DioeMan  probate,  if  the  intettate  had  not 
bona  noiabiUa.'-Graves  t.  G^  8  I.  E.  B.  86.  (R.) 

1.  When  the  heir-at-law  soceessfiillT  resists 
probate  of  a  will  of  real  estate,  the  Court  of 
Probate  has  not  jarisdiction  to  charge  the  real 
estate  with  the  costs  of  the  litigation.— iVevloji 
T.  iV:,  18  L  C.  R.  246.    (C.A.) 


n.  Who  mat  make  a  Will. 

SMnce  the  1   Ftc,  o,  26,  s.  7,  no  person 
er  the  age  of  21  can  make  a  WilL] 

[As  to  Persons  onder  Dlsabilitj ;  See  Ma$sy 
T.  P^me/ather,  7  L  Jar.  N.  S.  268.] 


nL  What  mat  be  DiBPOtsD  of  bt  Will. 

[See  84  A  86  jy.  8,  c.  6  ;  82  J7.8,  c.  1 ;  8  TT. 
SrM.,  c.  14 ;  29  Cbr.  2,  c.  8 ;  7  TT.  4  &  1 
Vic.,  c.  26.] 

2.  The  right  to  set  aside  a  conveyance  im- 
properly obtained  by  a  solicitor  from  his 
client  is  deyisable.  — Uppimgtm  t.  BuUen,  2 
Dr.  &  War.  184 ;  1  Con.  &  L.  291.    (C.) 


IV.  Validitt  akd  Cowstitution  of. 

[As  to  Beqnests  for  Charitable  Pnrposes, 
Ste  Mortmain,  Chahitt  :  1  Vic^  c.  26.] 

8.  A  devise  of  lands  in  Ireland,  to  Trinity 
College,  Dublin,  for  the  promotion  of  the 
knowledge  of  the  Irish  language — Hekl,  void. 

In  Ireland  the  Statutes  of  Mortmain  in- 
clude the  Uniyersitv  of  Dublin,  and  are 
affected  only  by  the  10  Car.  1. 

Devises  to  Corporations,  whether  with  or 
without  license,  are  void  in  Ireland,  under  the 
exception  in  the  10  Car,  1,  sess.  2,  c.  2,  s.  10. 

Though  a  devise  to  a  Corporation  be  void, 
its  trusts  may  be  supported  in  equity,  provided 
they  are  not  corporate.— -4  «.-Cr«i.  v.  Flood, 
Hayes,  611 ;  Hay.  &  J.,  App.  21,  82,  So,  87. 

4.  When  there  is  a  devise  in  trust,  which 
devise  is  void  at  Law  by  reason  of  the  incapa- 
city of  the  devisee  to  take,  the  trust  will 
nevertheless  be  supported  in  Equity,  which 
will  enforce  it  against  the  estate.-/nco;7>orai^ 
Society  v.  Richards,  1  Dr.  &  War.  258 :  1  Con. 
&  L.  68 ;  4  I.  E.  R.  177.    (C.) 

* 

6.  SembU — ^That  a  testamentary  instmment 

which  is  left  incomplete  by  reason  of  the 

testator's  sudden  death,  or  other  incapacity  of 

making  a  will  suddenly  supervening,  is  not 

void  in  toto,  but  is  good  as  far  as  it  goes. 

Armstrong  v.  Millar,  4  I.  E.  R.  669.    (E.E.) 

6.  The  fact  of  testator  retaining  his  mental 
capacity,  and  for  a  considerable  length  of 
time  surviving  the  date  of,  without  altering  or 
throwing  doubt  upon  his  will,  is  an  important 
circumstance  in  favour  of  its  validity. 


A  will  has  not  beenset«iide,onUKgnud 
of  undue  influence  having  been  ased  to  pro- 
cure its  execution,  in  any  case  i&  whkk  t^ 
evidence  did  not  establish  the  sscenduej«( 
the  controlling  power,  and  its  actuil  exmue 
by  the  constraint  and  coercion  of  ad  enleebifid, 
exhausted,  or  subjugated  intellect 

When  force,  fraud,  or  undue  inflnence  m 
alleged  to  have  been  exercised  in  obUmiai 
the  execution  of  a  will,  the  mental  cipadtjd 
the  testator  is  a  question  of  the  atmoft  is- 
portance. 

The  fraud  to  vitiate  a  will  most  be  contes- 
poraneous  with  the  making  of  the  will;  it 
must  be  discovered  in,  and  form  part  of,  tte 
rts  gtsta.  The  means  and  power  of  schierM 
the  fraud  may  have  been  previonslj  aqidiea 
and  realised,  but  the  Court  most  be  satisied 
that  the  act  impeached  is  effected  bj  ^ 
actual  present  use  and  exercise  at  that  tint, 
controlling  and  defeating  volition. 

When  it  appeared  uncertain  whether  tke 
Court  of  Delegates  had  refused  probate  of  i 
will,  on  the  ground  of  fraud,  or  d^/vdt  jntieoiy 
the  Lord  Chancellor  beinff  satisfied  that,  spa 
the  latter  of  those  grooncb,  the  decisioo  M 
not  be  supported,  advised  the  issoinf  of  > 
commission  of  review.  —  Ke^  v.  TMw,  21 
C.  R.610.    (C.) 

7.  Bequest  of  an  annuity  to  the  moobflj 
S.,  to  provide  clothing  for  the  poor  duldrei 
attending  their  schools — ff^  Tslid. 

That  the  beouest  showed  a  general  dwi- 
table  intent,  which  the  Court  would  dfec- 
tuate,  though  the  school  should  be  acddei- 
tally  discontinued,  or  should  cease  to  uatv 
the  very  description  of  it  in  the  will 

Bequest  of  an  annuity  to  the  parish  priest 
of  D.,  to  provide  for  the  expense  of  anorftf 
and  organist  for  the  chapel  of  B^Bdd,rm. 

A.  bequeathed  an  annui^  to  the  mook5<^ 
M.,  to  be  appropriated  to  the  Improvmentw 
the  chapel  of  M.  The  abbot  Of  M,«<^' 
death,  having  died—Held,  that  his  saceessor 
had  no  right  to  the  annuity ;  and  that  there 
was  no  general  charitable  purpose  for  whieln 
scheme  should  be  directed. — Corhery  t.  Cft 
8  I.  C.  R.  281 ;  4  L  Jur.  274.    (C.) 


8.  A  bequest  of  a  sum  of  money  —  . 
purpose  of  building  a  church  in  IrelaDd  u 
not  within  the  7  &  8  Ftc,  c  97,  s.  Ifi,  «m  « 
therefore  valid,  though  the  will  be  made  wimj 
three  months  of  the  testator's  death.— i^ 
V.  i>ay,  14  1.  C.  R.  297.  (B.)— [AffirmedriiW 
371.    (C.A.)] 

9.  A  solicitor  drew  from  instmctloM  a  draft 
will,  settling  in  strict  settlement  on  testatori 
children  his  real  estates,  with  powers  of  jois* 
turing,  charging  portions,  and  giving  n»«^ 
tenance.  In  these  powers  blanks  were  m 
for  the  sums,  and  for  the  trustees'  names. 

The  testator  had  in  his  possession  ^j 
considerable  time  an  epitome  of  the  ^^^ 
which  he  approved,  and  which  contaiiied  U*' 
blanks. 

The  testator  was  suddenly  taken  ill  ^^ 
upon  the  solicitor,  of  his  own  motion,  fiUw"? 
the  blanks,  but  did  not  inform  the  t^^^ 
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how  they  had  been  tiled.  The  will,  so  framed, 
was  executed.  HeUi^  that  the  parts  filled  in 
formed  no  part  of  the  will ;  of  which,  neverthe- 
less, the  remainder  was  ralid. — O'EeiUyT,  G'R^ 
11  I.  Jut.  N.S.  216.    (R.) 


V.  ExsounoH  AND  Publication  of  Wills. 

1.  On  the  18th  Jane  1825,  f.  made  a  will 
devbing  his  real  estate  to  E.     On  the  25th 
Not.  following,  he  executed  another  will,  dis- 
posing of  his  personal  estate  merely,  bat  re- 
voking all  former  wills,  and  attested  by  three 
witnesses  thas  : — J.  told  two  of  them  tnat  the 
document  was  his  will,  pointed  out  his  name, 
and  acknowledged  the  signature  to  be  his, 
whereupon  they  subscribed  and  attested  the 
will.    Whilst  the  second  witness  was  in  the 
act  of  signing,  the  third  witness  accidentally 
entered  the  room,  and  was  asked  by  J.  to  be- 
come a  witness,  although,  J.  said,  it  was  un- 
necessary.  J.  then  gave  that  witness  to  under- 
stand that  the  document  was  his  will,  but  did 
not  point  out  his  name,  or  acknowledge  the 
signature  to  be  his,  to  this  witness,  who  might, 
however,  while  in  the  act  of  siraing,  have  seen 
J.*s  name.    Held,  that  it  was  duly  executed  as 
a  devising  will  under  the  Statute  of  Frauds. 
That  it,  though  conversant  with  personal  pro- 
perty only,  was  a  good  will  to  revoke  the  deyise 
of  the  freehold. 

Semble — Even  as  a  "  writing  of  revocation," 
it  was  well  executed  under  the  statute,  J.'s 
acknowledgment  being  equivalent  to  signing 
in  the  witnesses'  presence. — Jones  v.  Ogle,  S.  & 
8c.  1.    (R.) 

2.  A  will  terminated  with  a  testimonium 
clause  about  two  inches  from  the  foot  of  the 
second  page  of  a  sheet  of  paper,  leaving  ample 
room  for  the  signatures  of  the  testatrix  and 
of  the  witnesses,  all  of  whom,  signed  their 
names  opposite  to  an  attestation  clause  at 
the  top  of  the  third  page,  upon  which  no  part 
of  the  will  was  written,  lleld,  that  the  will 
was  properly  signed  within  the  meaning  of  the 
1  Fie,  c.  2Q,-'Derinzy  v.  Turner^  1  L  C.  R. 
841.    (Court  of  Delegates.) 

8.  Although,  to  sustain  a  case  of  fraud,  and 
show  that  a  will  has  been  made  under  coercion 
and  influence,  the  evidence  must  be  pointed 
to  the  rery  factum  of  the  will,  and  directly 
show  that  the  instrument  whose  validity  is 
disputed  was  executed  under  pressure  of 
coercion  and  undue  influence,  the  jury  may, 
from  circumstantial  evidence,  or  from  infer- 
ence and  presumption  from  such  evidence, 
come  to  the  conclusion  that  coercion  and  un- 
due influence  existed. — Rossborough  v.  Boffse,  8 
I.  C.  R.  489 ;  6  I.  Jur.  249.  (C.)— [S.  c.  8 1.  C. 
R.  540,  629. — Orders  and  decree  reversed ;  6 
H.  Lds.  Cas.  2.J 

4.  Under  the  1  Ftc.,  c.  26,  s.  9,  it  is  neces- 
sary that  the  witnesses  to  a  will  shall  subscribe 
their  names  in  the  presence  of  tHe  testator, 
and  of  each  other. — ICasement  v.  FuUon,  6  Moo. 
P.  Cas.  180,  foUowed.l— ^AuO;  v.  Busteed,  6  L 
C.  R.  1 ;  2  I.  Jur.  N.  S.  98.    (R) 


5.  Qtuere — ^Whether  under  the  1  Ftc.,  c.  26, 
s.  9,  it  is  necessary  that  the  witnesses  to  a  will 
shall  subscribe  their  names  in  the  presence 
of  each  other. — Slack  v.  Busteed,  6  I.  C.  R. 
226.  (C.)— (Sub  nom.  Slack  v.  Giilier,  2 1  Jur. 
N.  S.  98.) 

6.  One  of  the  attesting  witnesses  subscribed 
the  will  after  the  testator's  signature,  but  be- 
fore execution,  in  the  presence  of  the  other 
witnesses.  Held,  a  baa  execution  under  the 
1  Vic.,  c.  26. 

That  witnesse  sshould  sign  ag^in. — Mitchell 
V.  Huffington,  4  I.  Jur.  N.  S.  40.  (P.) 

7.  A  solicitor  prepared,  on  the  day  next  but 
one  before  the  testator's  death,  a  draft  will, 
under  which  he  took,  as  residuary  legatee,  a 
large  pecuniary  benefit.  On  the  day  on  which 
the  will  was  prepared  the  testator  executed 
it  in  the  presence  of  two  witnesses,  brought  by 
the  solicitor  to  witness  the  testator's  signa- 
ture. The  validity  of  the  will  having  been 
questioned  in  a  contested  svM—Held,  that  the 
solicitor's  evidence  on  his  own  behalf  was 
admissible,  but  should  be  received  with  great 
jealousy  and  caution. 

In  such  a  case  mere  formal  proof,  that  the 
will  was  executed  according  to  the  forms  pre- 
scribed by  law,  is  not  sufficient  to  establish 
the  will;*  the  evidence  should  satisfy  the 
Court  that  the  instrument  so  executed  was 
the  genuine  will  of  a  free  and  capable  tes- 
tator. 

Review  of  the  principles  which  govern  the 
Court  in  estimating  the  capacity  of  a  testator 
and  the  testimony  of  witnesses  in  contested 
testamentary  cases. — Keogh  v.  Barrington,  Dr. 
Rep.  ten^.  Napier,  1.    (C.A.) 

8.  v.  having  produced  a  paper  to  two  per- 
sons, told  them  that  it  was  his  will,  and  re- 
quested them  to  witness  his  execution  of  it. 
The  paper  was  so  folded  that  only  a  blank 
space  at  the  bottom  was  presented  to  the  wit- 
nesses ;  the  writing  (if  any)  was  hidden. 

One  witness  deposed  that  he  saw  no  trace 
of  writing  inside  the  paper.  The  other,  aver- 
ring that  it  contained  some  writing,  could  not 
say  what  that  writing  was. 

y.  signed  his  name  on  the  blank  portion  in 
their  presence.  They  attested  the  paper  in 
his  presence  and  in  that  of  each  other.  Held, 
that  the  will  was  valid. 

QtMrre — If  neither  of  the  witnesses  had 
seen  any  trace  of  writing  inside  the  paper  ? 

The  next-of-kin  did  not  call  any  witnesses. 
Held,  that  they  were  entitled  to  costs  out  of 
the  estate. — Byme  v.  Hogan,  6  I.  Jur.  N.  S. 
114.    (P.) 

9.  A  testator  signed  his  will  in  the  absence 
of  the  two  attesting  witnesses,  of  whom  the 
survivor  negatived  an  express  acknowledg- 
ment then,  but  admitted  that  the  will  was  on 
the  table,  signed,  before  the  testator,  and 
handed  over  to  tne  witnesses  to  sign.  The 
drawer  and  the  deft.,  who  were  present,  swore 
to  an  express  acknowledgment.  Held,  that 
there  was  an  express  aduiowledgment,  and, 
besides,  that  there  was  enough  to  constitute 
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a  virtual    one  at   law. —  Todd  v.    Thotnpson^ 
7  I.  Jur.  N.  S.  300.    (P.) 

1.  Two  wills,  each  of  which  devised  real 
estate,  were  executed  and  attested  on  the 
same  day,  and  at  the  same  place.  The  wit- 
nesses could  not  state  which  was  signed  last. 
Both  were  endorsed  in  testator's  handwriting: 
one,  with  the  words  "The  last  will  and  testa- 
ment of  R.  F.,"  the  other,  **  Duplicate  will  of 
R.  F."  The  same  words  were  written  on  each 
will  after  the  attestation  clause.  Each  re- 
voked all  previous  wills.  The  wills  were  incon- 
sistent, lleid,  that  the  former  document  was 
the  last  will. — Loftus  v.  Stoney^  17  I.  C.  R. 
178.     (R.) 


VI.  Attestation  of.     See  Practice,   Evi- 
dence. 

[The  mode  of  Attestation  now  settled  by 
1  Fic,  c.  26,  ss.  9,  14,  15,  1(»,  and  17. 

As  to  Exceptions  in  favour  of  Wills  of  Sea- 
men, &c.,  set  ss.  11  and  12.] 

2.  The  day  before  her  death,  testatrix,  V., 
bequeathed  a  legacy  to  her  sister,  B.  The 
will  was  then  properly  attested  by  two  wit- 
nesses. Immediately  after  they  had  signed, 
B.,  at  V.'s  request,  and,  as  she  thought,  for 
greater  security,  signed  her  name  to  the  will. 
After  V.'s  death,  B.  cut  her  name  off  the  will. 
Held,  that  she  signed  as  an  attesting  witness, 
and  must  pay  the  costs  incurred  by  her  spoli- 
ating the  will. — Toker  v.  Maguir^^  6  I.  Jur.  N. 
S.  24.    (P.) 

Vn.  Republication  and  Rbvxtax  op  Wills. 

8.  A  will  was  dated  before  the  change  of 
currency,  made  by  the  6  G.  4,  c.  79.  A  codicil 
was  dated  afterwards.  Hdd,  such  a  republi- 
cation of  the  will  that  the  legacies  were 
deemed  bequeathed  in  British  currency,  though 
the  codicil  merely  appointed  new  executors. 
—Hamilton  v.  Carroll,  1  I.  E.  R.  176.    (C.) 

4.  If  a  testator  devises  to  B.  an  annuity 
charged  upon  lands,  and  subsequently  conveys 
a  portion  of  the  premises  to  the  devisee  of 
the  rentcharge,  the  rentcharge  is  thereby  ex- 
tinguished. 

A  will  speaks  from  the  testator's  death ; 
1  Vic.,  c.  26,  8.  24.  But  if,  after  its  execu- 
tion, and  before  his  death,  he  does  an  act 
which  extinguishes  or  revokes  the  bequest  as 
to  that  portion,  the  will  is  not  set  up  by  the 
statute. — Hewson  v.  Carotin,  3  I.  Jur.  285.  (C.) 

5.  C,  by  will,  devised  lands  to  trustees  for 
B.  for  life,  "provided  she  does  not  marry;*' 
remainder  over,  in  case  of  her  death  or  mar- 
riage. C.  married  B.,  and  afterwards  made  a 
codicil  to  his  will,  which  republished  it.  Held, 
that  the  devise  to  B.  took  effect,  notwith- 
standing her  marriage  to  C. —  Cooper  v.  C, 
61.  C.  R.  217.    (C.) 

6.  v.,  being  seized  in  fee  of  the  lands  of 
X.,  by  will,  in  1829,  devised  X.  to  A.  for  life ; 


remainder  to  his  first  ant  other  sons  in  tail 

male ;  and,  in  default  of  such  issue,  to  6.  and 

C,  share  and  share  alike.   After  some  further 

.  dispositions  of  other  property,  the  will  con- 

i  tained  this  clause : — *'  I  devise  and  bequeath 

the  residue  and  remainder  of  my  estate  and 

'  effects,  not  herein  specificallv  devised,  to  my 

I  brothers   J.  S.  and  D.  S.,  share   and  share 

alike."    In  1830,  C.  died.    In  1832,  V.  made 

a  codicil,  but  made  no  alteration  in  the  di5- 

position  of  X.    The  codicil  did  not  in  terms 

re-publish  the  will,  but  adverted  to  it  more 

than  once,  and  confirmed  the  appointment  of 

the  trustees  named  in  the  will.   Held,  that  the 

codicil  was  a  general  re-publication  of  the 

will. 

That  the  lapsed  devise  to  C.  did  not  come 
within  the  operation  of  the  residuary  devise, 
but  passed  to  the  heir-at-law. — In  re  Swiney, 
6  I.  C.  R.  455.    (I.E.C.) 

7.  V.  made,  in  Feb.  1858,  a  will  which  he 
subsequently  destroyed.  After  its  destruc- 
tion, he  made  a  will  containing  a  disposition 
of  his  property,  different  from  that  contained 
in  his  former  will,  and  dated  in  Jan.  1859. 
These  two  wills  were  prepared  by  different 
solicitors.  In  Feb.  1859,  he  applied  to  the 
solicitor  who  had  prepared  the  will  of  1858, 
and  who  was  ignorant  of. the  existence  of  that 
made  in  1859,  to  prepare  a  codicil.  The  co- 
dicil on  its  face  appeared  to  be  a  codicil  to 
the  will  of  1858,  and  referred  to  it8  provi- 
sions. V.  afterwards  destroyed  the  codicil  of 
Feb.  1859,  with  the  intention  of  setting  up 
the  will  of  1859,  and  died,  without  making 
any  further  testamentarv  disposition.  Hdd, 
that  he  died  intestate. — Newton  v.  N.,  12  I.  C. 
R.  118 ;  71.  Jur.  N.  S.  129.    (C.A.) 

8.  In  1845,  a  testator,  by  will,  settled  his 
estates  on  A.  and  hi^  issue ;  then  on  B.  and 
his  issue.  In  1854,  he  made  another  will, 
settling  the  estates,  first,  on  B.  and  his  Issne, 
and  then  on  A.  and  his  issue ;  and,  in  1858, 
executed  a  codicil  to  the  will  of  1845,  which 
he  mistook  for  the  will  of  1854,  commencing 
thus  : — **  This  is  a  codicil  to  the  above  will. 
Held,  that  parol  evidence  was  inadmissible  to 
prove  the  mistake  ;  that  the  will  of  1845  was 
revived ;  and  that  it,  together  with  the  co- 
dicil, formed  the  testator's  last  will. — In  th 
Goods  ofStowell,  7  I.  Jur.  N.  S.  825.     (P.) 


VIII.  Revocatiow  op. 

[See  1  Vic.,  c.  26,  ss.  18,  19,  20,  21,  22  A  23; 
and  also  Statutes  repealing  former  Acts.  Set 
also  VII,  Republication  akd  Revival  of.] 

1.  By  Cancellation. 

2.  By  Marriage^  and  Birth  oflssM. 

8.  By  Will,  Codicil,or  other  Testamentary 
Act.     See  infra,  XVI. 

4.  By  Alteration  or  Alienation  of  tht 
Subject-matter  by  Subsequent  Act  or 
Deed. 


VIII.  1.  By  CanceBatUm. 

9.  A  testator  bequeathed  properties  as  fol- 
lows:—"To  our  three  chlloren,  Henry  and 
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James,  now  residing  with  me,  oar  sods,  and 
the  before'Tiamed  Anney  our  daughter  "  This  last 
member  of  the  sentence  had  been  stroked 
with  a  pen,  as  if  to  obliterate  the  words,  which 
were  quite  legible.  Held^  that  the  previous 
words  of  description,  "our  three  children," 
were  sufficient  to  entitle  Anne  to  take,  even 
if  the  obliteration  were  complete,  which  it  was 
not.— jBoyrfv.  Martin,  2  Dr.  &  Wal.  355.    (C.) 

1.  In  a  will  of  1836,  words,  though  cancelled, 
remained  legible,  held,  that,  as  to  the  per- 
sonal estate  bequeathed,  the  cancellation, 
though  unattested,  was  complete. — In  re  Bar- 
rett, 8  I.  C.  R.  548.    (R.) 

2.  V.  devised,  in  trust,  his  estates  in  several 
Irish  counties  (which  he  named),  "  and  else- 
where in  Ireland.*'  Through  the  word  *'  Sligo," 
one  of  the  named  counties,  he  drew  a  line  in 
ink,  and  initialed  the  alteration.  The  word 
remained  quite  legible.  The  attestation  clause 
ran  thus : — "  In  witness,  &c.,  the  word  Sligo 
being  struck  ont  before  the  execution,  and 
initialed  by  me."  Held,  that  "elsewhere  in 
Ireland,"  meant  elsewhere  in  Ireland  except 
in  Sligo,  and  that  the  Sligo  estate  was  not 
devised  to  the  trustees. 

The  Lord  Chancellor  felt  strongly  convinced 
that  the  •  adverse  possession  of  those  estates 
by  a  third  party,  for  more  than  twenty  years, 
would  bar  all  rights  of  the  trustees,  and  of 
the  equitable  tenants  in  fee  in  remainder. — 
Cooper  V.  Warre,  II  I.  Jur.  N.  S.  24.     (C.) 

8.  The  effect  of  interlineations  considered.- 
Hutchinson  v.  H.,  18  I.  E.  R.  332.     (C.) 


The  construction  of  implied  revocations 
considered.-Pcrsscv.  Daly,  9  I.  E.  R.  608.  (C.) 
— ISee  this  case  on  the  hearing  ;  Daly  v.  Z>., 
2  Jon.  &  L.  752.    (C.)] 

6.  When  a  party  makes  a  will,  and  during 
the  same  day  marries,  the  marriage  operates 
as  a  revocation  of  the  will,  notwithstanding 
that,  from  the  terms  of  the  instrument,  it  ap- 
pears that  the  testator  did  not  intend  that  it 
should  take  effect  till  after  the  marriage. 
The  law  in  such  a  case  does  not  admit  the 
doctrine  of  no  fraction  of  a  day. — Otway  v. 
Sadleir,  4  I.  Jur.  N.  S.  97.     (P.) 


VlU.  2.  By  Marriage,  and  Birth  of  Issue, 

4.  V.  devised  the  lands  of  A.,  B.,  and  C.  to 
trustees,  to  the  use  of  his  son,  U.,  for  life  ;  re- 
mainder to  trustees  to  preserve,  &c. ;  remain- 
der to  other  trustees  for  500  years,  to  raise 
£2000  for  portions  for  H.*s  younger  children, 
and  subject  thereto  to  the  use  of  the  first  and 
other  sons  of  H.  successively  in  tail  male ; 
remainder  to  X.,  a  grandson,  for  life  ;  remain- 
der to  his  first  and  other  sons  in  tail  male ; 
and  like  successive  remainders  to  two  other 
grandsons  for  life,  and  their  first  and  other 
sons  in  tail  male  ;  with  an  ultimate  remaluder 
to  V.'s  daughter  in  fee.  Powers,  including  a 
power  to  charge  £2000  for  younger  children, 
were  given  to  the  grandsons.  Subsequently, 
V.  married  again,  and  vested  A.  and  B.  in 
trustees  to  secure  his  wife's  jointure  ;  and  by 
codicil,  executed  afterwards,  revoked  any  be- 
quest or  devise  in  his  will  to  H.,  and  devised 
A.  and  B.  to  him  for  life,  subject  to  the  second 
wife's  jointure ;  remainder  to  a  new  trustee 
to  preserve,  &c. ;  remainder  to  H.'s  first  and 
other  sons  successively  in  tail  general;  re- 
mainder to  his  grandson,  X.,  in  fee ;  and 
directed  that  the  codicil  should  be  annexed 
to  and  made  part  of  his  will.  Held,  on  re- 
hearing, after  two  conflicting  decisions,  that 
the  term  and  £2000  charge  for  H.'s  younger 
children  were  not  revoked. 


Vni.  3.  By  Will,  Codicil,  or  other  Testamentary 
Act,     See  infra,  XVI. 

[See  1  Vic,  c.  26,  s.  20.] 

6.  On  the  13th  June  1825,  J.  made  a  will 
devising  his  real  estates  to  E.  On  the  25th 
Nov.  following,  J.  executed  another  will  dis- 
posing of  his  personal  estate  merely ;  but 
revoking  all  former  wills,  and  attested  by  three 
witnesses  thus : — J.  told  two  of  them  that  the 
document  was  his  will,  pointed  out  his  name, 
and  acknowledged  the  signature  to  be  his, 
whereupon  they  subscribed  and  attested  the 
will.  Whilst  the  second  witness  was  in  the 
act  of  signing,  the  third  witness  accidentally 
•entered  the  room,  and  was  asked  by  J.  to 
become  a  witness,  though  J.  said  it  was  un- 
necessary. J.  then  gave  that  witness  to  under- 
stand that  the  document  was  his  will,  but  did 
not  point  out  his  name,  or  acknowledge  the 
signature  to  be  his  to  this  witness,  who  might, 
however,  while  signing  it,  have  seen  J.'s  name. 
Held,  that  the  will,  though  conversant  only 
with  personal  property,  was  a'  good  will  to 
revoke  the  devise  of  the  freehold. — Jones  v. 
Ogle,  S.  &  Sc.  1.  (R.) 

7.  Articles  of  agreement  provided  that  the 
interest  of  a  fund,  which  was  vested  in  trustees, 
should  be  paid  to  C.  for  life  ;  after  her  death, 
the  principal  to  go  among  the  then  unmarried 
children  as  her  husband,  D.,  should  by  deed 
or  will  appoint;  in  default  of  appointment, 
equally  among  the  children  living  at  his 
death.  Pursuant  to  a  trust  in  the  articles, 
the  fund  was  invested  in  lands.  D.,  by  will, 
appointed  the  lands  among  his  sons  thus : — 
B.  to  J. ;  G.  to  P. ;  K.  to  H.;  and  E.  to  N. ; 
to  go  to  them  immediately  on C.'s  death;  with 
a  clause  of  survivorship  amongst  them,  if  any 
brother  died  before  they  respectively  became 
entitled.  By  two  subsequent  deeds  of  ap- 
pointment, D.  irrevocably  appointed  B.  to  J., 
and  K.  to  P.  By  a  codicil,  reciting  those  two 
deeds,  D.  revoked  the  appointment  of  E.  to 
II.,  and,  instead  thereof,  appointed  O.  to  him. 
H.  died  after  D.,  but  predeceased  C.  Held, 
that  the  devise  by  the  codicil  of  O.  was  an 
absolute  appointment,  not  subject  to  the 
clause  of  survivorship  in  the  will.  That  the 
period,  at  which  the  estates  given  by  the  will 
vested,  was  C.'s  death,  not  D.'s — Commrs.  of 
Ch.  D.  ^  B.  V.  Cotter,  2  Dr.  &  Wal.  616.  (C.^ 
—[Latter  point  revd.:  2  I.  E.  R.  196;  1  Dr.  & 
War.  498.  (C.)] 
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1.  v.,  by  will,  devi»c<l  D.  to  trnatees  to  the  ]  K.,**  relinquished  "a  settlement  made  on  J. 
use  of  her  son,  Y.,  for  life ;  remainder  to  his  '  of  an  interest  concern  on  this  occasion,  and 
j^on^  in  tail.     V.  then  bequeathed  annuities  to  i  desired  that  the  entire  interest  and  property 


different  members  of  her  family ;  amongst 
them,  one  of  XKX)  to  H.  She  directed  the 
annuities  to  be  paid  without  any  deduction, 
and  charped  them  *'  on  the  lands  so  devi>ed 
to  the  u^c  of  my  ^on,  Y. ;"  and  on  the  residue 


arising  out  of  this  farm,  after  the  demise  and 
extinction  of  the  pre>ent  lease,  be  conTcrtcd 
into  one  fund."  By  the  other  codicil  he  gare 
property  to  pay  the  head  rent  of  K.  //«M 
that  the  bequest  of  K.  to  J.  was  not  revoked 


of  other  lands  which  Nhe  directed  to  be  sold,    by  the  codicils. —  O'Shea  v.  Howiey^  1  Jon.  & 
A  codicilcoutainedthih  clause— "And  whereas    L.  3D1 ;  7  I.  E.  R.  56.     (C.) 
I  did,  by  my  said  will,  give  the  lands  of  D.  to 

the  use  of  my  sun,  Y„  as  therein  ;  now  I  do  .  ^  y  Revised  lands  to  the  use  of  H.  for 
hereby  revoke  so  much  of  my  said  will  as  life,  without  impeachment  of  waste;  remain- 
gives  said  lands  of  I),  to  my  said  son,  Y.,  and  ,  j^^  to  trustees  during  the  life  of  H.,  to  pre- 
I  direct  the  trustees  shall  stand  seized  of  the  ^^^.^  ^^,  .  remainder,  after  his  decease,  to 
said  last-mentioned  lands  to  the  use  of  my  i  trustees  for  a  term,  upon  trust  to  raise  por- 
daughter,  U."  (the  annuitant),  "for  her  life,  j  ^-^^^^  f^^  ^Is  younger  children  ;  remainder  to 
in  addition  to  what  I  have  left  her  by  my  said  j^j^  g^^  ^^j  ^^1,^^  sons  in  tail  male;  with 
will."     Held,  that  V.  merely  meant  to  substi-  1  several  remainders  over. 


tute  one  devisee  for  the  other,  and  did  not 
intend  to  discharge  D.  from  contribution  to 
the  annuities  charged  thereon  by  the  will. 

A  codicil  is  never  held  to  revoke  a  will 
further  than  is  necessary  to  effect  the  testa- 
tor's intentions. —  Young  r.  Hassard,  1  Dr.  & 
War.  638.     (C.j 

2.  A  legacy  in  a  third  codicil — Held,  substi- 
tutional for  a  legacy  given  by  the  will,  and 
for  a  cumulative  legacy  given  by  a  prior 
codicil ;  the  testator  having,  in  his  third  codi- 
cil, given  the  legatee  a  description  different 
from  that  given  her  by  the  will  and  prior 
codicil;  having  expressed  an  intention  to 
alter  his  will ;  and  having  delivered  this  codicil 
as  his  last  will. — Russell  \,  Dickson^  4  L  E.  R. 
339 ;  2  Dr.  &  War.  133  ;  1  Con.  &  L.  284.  (C.) 

3.  Qurrre — Whether  the  devisee  of  an  estate, 
which  the  testator  subsequently  contracts  to 
sell,  is  entitled  to  the  purchase-money  ? — 
Saunders  v.  Cramtr,  6  I.  E.  R.  12 ;  3  Dr.  & 
War.  87  ;  2  Con.  &  L.  54.    (C.) 

4.  v.,  having  by  will  devised  two  different 
properties  amone  her  nephews  successively 
for  life,  remainder  to  their  issue  in  strict 
settlement,  making  A.  the  head  of  one  set  of 
limitations,  and  B.  of  the  other,  by  a  codicil 
reciting  that  she  had  made  devises  to  A.  and 
B.  respectively,  and  that  she  wished  them  to 
change  places  as  to  the  properties  so  devised, 
revoked  the  "  said  bequests  by  her  said  will  to 
the  said  A.  and  B.  respectively,"  and  be- 
queathed the  property  by  the  will  devised  to 
A.,  to  B.,  his  heirs,  executors,  &c. ;  and  in 
like  manner  as  to  A.  and  his  heirs,  with 
respect  to  the  property  devised  by  the  will  to 
B.  Ueldj  that  the  codicil  revoked  all  the 
limitations  in  the  will,  and  vested  the  respec- 
tive properties  in  A.  and  B.  absolutely. — 
Murray  v.  Johnaonf  2  Con.  &  L.  104 ;  8  Dr.  & 
War.  148.    (C.) 


5.  y.  devised  the  lands  of  K.,  held  for  a 
term  of  years,  to  U.  and  J.,  and  the  longest 
liver  of  them.  He  afterwards  executed  two 
codicils  on  the  same  day.  In  the  first  he  did 
not  mention  K.  by  name ;  but,  after  directing 
two  bonds  to  be  given  to  his  eldest  son,  "  to 
create  a  fund  to  pay  their  rent  of  the  lands  of 


By  codicil,  V.  revoked  any  bequest'or  devise 
to  H.  by  any  former  will  or  codicil ;  and  de- 
vised the  same  lands  to  H.  for  life,  subject  to 
an  annuity  charged  thereon  by  deed  ;  remain- 
der to  M.,  during  life,  to  preserve,  &c.;  re- 
mainder to  the  first  and  other  sons  of  H.  in 
tail ;  remainder  to  M.  D.  in  fee.  V.  directed 
that  this  codicil  should  be  taken  as  part  of  bis 
will. 

Semble  —  That  the  codicil  revoked  the  de- 
vise of  the  term,  and  the  trusts  thereof. 

When  a  codicil  contains  an  unbroken  set 
of  limitations,  irreconcilable  with  those  in  the 
will,  and  which  exhaust  the  fee,  the  inference 
is — that  the  testator  intended  to  dispose  by 
the  codicil  of  the  whole  fee,  which  he  had 
otherwise  disposed  of  by  his  wilL — Dalyf.D^ 
2  Jon.  &  L.  752.     (C.) 

[On  re-hearing  —  Held,  that  the  codicil 
did  not  revoke  the  term  and  the  charge  for 
vounger  children.  —  Persse  v.  Dcdy,  9  L  E.  B. 
508.     (C.)] 

7.  V.  by  will  bequeathed  one -seventh  of  » 
fund  to  B.  for  life,  remainder  to  her  daughter. 
The  residue  of  the  fund  was  bequeathed  to 
the  sisters  of  B.  for  life,  remainder  to  their 
children ;  with  an  executory  limitation  over  in 
default  of  children,  in  the  nature  of  a  crosJ 
remainder.  By  codicil,  V.  revoked  the  be- 
quest of  one-seventh  to  B.  and  her  daughter, 
and  declared  his  intention  that  they  shoold 
take  no  benefit  under  the  will.  Ueld,  a  revo- 
cation of  the  interest  of  B.  under  the  exe- 
cutory limitation. — Murray  v.  Richardson^  1  !• 
Jur.  73.     (C.) 

8.  V.  by  will  devised  lands  to  A.  and  his  heirs, 
to  the  use  of  R.  for  life,  remainder  to  A  to 
preserve,  &c.,  remainder  to  the  use  of  the  firs* 
and  other  sons  of  R.  in  tail,  remainders  over. 
By  codicil,  reciting  that  by  will  he  had  de- 
vised all  his  estate  in  the  lands  to  R^  be 
devised  all  his  right,  title,  and  interest  in  the 
lands  to  W.  and  R.,  and  the  survivor  of  them, 
on  trusts  which  did  not  exhaust  the  fee ;  and 
ratified  his  will  in  all  its  parts,  save  so  far  •« 
it  had  been  revoked  by  the  codicil,  which  wis 
to  be  taken  as  part  of  his  will.  Held,  that 
the  legal  estate  tail  devised  by  the  will  to  the 
sons  of  R.  was  revoked  by  the  codicil. 
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Qiucare — Whether  the  eldest  son  of  R.  was 
not  under  the  codicil  entitled  to  an  eqai table 
estate  tail,  subject  to  the  trusts  stated  in  the 
codicil  ?—Fitzmaurice  v.  Sadlier,  12  I.  E.  R. 
136.  CR>— [Revd. :  12  I.  E.  R.  544.  (C.)— 
See  9  I.  E.  R.  695.] 

1.  y.  devised  the  lands  of  A.,  B.,  and  C,  to 
trustees,  to  the  use  of  his  son  H.  for  life  ;  re- 
mainder to  trustees  to  preserve,  &c. ;  remain- 
der to  other  trustees  for  500  years,  to  raise 
^62000  for  portions  for  H.*8  younger  children, 
and  subject  thereto  to  the  use  of  the  first  and 
other  sons  of  H.  successively  in  tail  male ; 
remainder  to  X.,  a  grandson,  lor  life ;  remain- 
der to  his  first  and  other  sons  In  tall  male ; 
with  like  successive  remainders  to  two  other 
grandsons  for  life,  and  their  first  and  other 
sons  in  tail  male ;  with  an  ultimate  remainder 
to  V.'s  daughter  In  fee.    Powers,  including  a 
power  to  charge  £2000  for  younger  children, 
were  given  to  the  grandsons.     Subsequently 
V.  married  again,  and  vested  A.  ana  B.  In 
trustees  to  secure  the  wife's  jointure  ;  and  by 
a  codicil,  executed  afterwards,  revoked  any 
bequest  or  devise  In  his  will  to  H.,  and  devised 
A.  and  B.  to  him  for  life,  subject  to  the  second 
wife's  jointure ;  remainder  to  a  new  trustee  to 
preserve,  &c.;  remainder  to  H.*s  first  and  other 
sons  successively  In  tall  general;  remainder 
to  his  grandson  X.  In  fee:  and  directed  that  the 
codicil  should  be  annexed  to  and  made  part 
of  his  win.     Held,   on  re-hearlng,  after  two 
conflicting  decisions,  that  the  term  and  £2000 
charge  for  H.'s  younger  children  were  not 
revoked. 

The  construction  of  Implied  revocations 
considered.  —  Persse  v.  />a/y,  9  I.  E.  R.  608. 
(C.) — [_See  the  case  on  the  hearing:  Daly  v.  />., 
2  Jon.  A  L.  752.    (C.)] 

2.  v.,  one  of  whose  sisters,  S.,  was  residing 
with  her,  while  the  other,  O.,  resided  with  her 
(0.*s)  husband,  after  giving  several  legacies, 
amongst  them  £100  to  O.,  said :  **The  remainder 
of  my  property  I  leave  to  my  sister  S.*'  Subse- 
quently, after  giving  some  small  bequests,  V. 
said :  "  I  appoint  my  two  sisters,  S.  and  O.,  my 
executrlces  and  residuary  legatees  of  this  my 
last  will."  Held,  that  the  last  residuary  be- 
quest did  not  revoke  the  first,  and  that  S. 
took  all  the  residuary  fund. — In  re  Gregory's 
Trusts,  5  L  Jur.  N.  S.  55.     (^C.) 

3.  V.  made,  In  Feb.  1858,  a  will,  which  he 
subsequently  destroyed.  After  Its  destruction, 
he  made  a  will  containing  a  disposition  of  his 
property  different  from  that  contained  in  his 
former  will,  and  dated  in  Jan.  1859.  These 
two  wills  were  prepared  by  different  solicitors. 
In  Feb.  1859,  he  applied  to  the  solicitor  who 
had  prepared  the  will  of  1858,  and  who  was 
Ignorant  of  the  existence  of  the  will  of  1859, 
to  prepare  a  codicil.  The  codicil  on  Its  face 
appeared  to  be  a  codicil  to  the  will  of  1858, 
and  referred  to  its  provisions.  V.  afterwards 
destroyed  the  codicil  of  Feb.  1859,  with  the 


disposition.  Held,  that  he  died  Intestate. — 
Newton  v.  N.,  12  I.  C.  R.  118 ;  7  I.  Jur.  N.  S. 
129.     (C.A.) 

4.  A  devise  to  a  child  of  a  legal  rentcharge 
will  not  be  satisfied  by  a  subsequent  gift,  by 
deed,  by  way  of  advancement,  of  a  rentcharge 
equal  in  amount. 

v.,  by  will,  dated  20th  Nov.  1834.  appointed 
to  his  younger  children,  in  pursuance  of  a 
power,  £1G,000  late  currency,  giving  to  T.,  as 
his  share,  £5000.  He  also  devised  to  T.  an 
annuity  of  £150  for  life,  charged  on  land.  By  a 
codicil'  dated  13th  Dec.  1844,  reciting  that  he 
had  made  a  provision  for  T.  on  his  marriage, 
he  declared  that  that  provision  should  be 
deemed  a  satisfaction  of  his  share  of  the 
£16,000  late  currency,  and  that  he  should 
not  be  admitted  to  claim  under  V.'s  will  the 
sums  appointed  and  bequeathed  to  him.  By 
a  further  codicil,  V.  devised  his  real  and  free- 
hold estates  to  his  eldest  son,  E.,  charged  with 
payment  of  the  several  legacies  and  annuities 
devised  and  beaueathed  by  his  will  and  codi- 
cil, save  such  of  them  as  had  been  revoked  by 
the  codicils.  Held,  that  the  devise  of  the  an- 
nuity to  T.  was  not  revoked  by  the  codicils. 
— Preston  v.  Gormanstown,  18  I.  C.  R.  329  ;  7 
I.  Jur.  N.  S.  310.    (C.) 

5.  V.  bequeathed  £12,000  among  his  younger 
children,  and  his  household  furniture,  and  Uve 
and  dead  stock,  to  those  daughters  who  should 
attain  twenty-one ;,  and  bequeathed  other 
portions  of  his  property,  real  and  personal,  to 

I  his  children,  and  the  residue  of  his  property  to 
his  daughters.    He  made  a  codicil,  conmienc- 

lug  thus.     **  Codicil  to  my  will  of  the , 

&c.  Four  of  my  children  having  died  since 
the  execution  oi  said  will,  I  alter  the  disposi- 
tion of  my  property  as  follows.**  He  be- 
3ueathed  £4000  each  to  his  three  surviving 
aughters,  and  if  one  died  unmarried,  her 
portion  to  go  to  the  survivors ;  but  if  another 
died  unmarried,  her  portion  to  go  among  his 
sons,  as  he  was  of  opinion  that  £6000  was  a 
sufficient  portion  for  any  girl ;  and  bequeathed 
to  his  two  surviving  sons  the  remainder  of 
his  property,  in  equal  proportions,  of  whatever 
kind  it  might  consist  at  his  death.  He  gave 
directions  as  to  the  management  of  mills 
which  he  held  in  partnership ;  devised  his  pro- 
perty over  in  the  event  of  his  sons  dying 
without  Issue  ;  and  appointed  executors  of  the 
codicil  as  of  **hls  last  will  and  testatment.** 
Held,  that  the  bequest  of  the  household  fur- 
niture, &c.,  in  the  will,  was  not  revoked  by  the 
codicil. 

The  intention  to  revoke  In  a  codicil  must  be 
as  clearly  expressed  as  the  intention  to  devise 
In  the  will,  otherwise  the  codicil  will  not  ope- 
rate as  a  revocation.  A  doubt,  however 
reasonable,  is  not  sufficient,  if  the  two  instru- 
ments are  not  absolutely  inconsistent. 

A  father  advanced  £1000  in  a  partnership 
concern,  for  the  benefit  of  his  sons  A.  and  B., 
reserving  to  himself  power,  if  they  died,  to 
substitute   two  other  sons   for  them.     The 


Intention  of  setting  up  the  will  of  1859,  and  l  partner  gave  credit  in  his  books  to  A.  and  B. 
died  without  making  any  further  testamentary  |  for  £500  each.    A.  and  B.  both  died  under 
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Hpe  ;  an«l  after  their  death,  the  partner,  hy  ,  if  his  daughters,  or  any  of  them,  remmined 
the  fatherV  direction  transferred  two  sjinis  of  I  *<in{jle,  they  or  she  should  only  haTC  an  interest 
£"i(MU'aeh  in  lu>  books  to  (\  and  I).,  two  other  for  iheir  or  her  natural  lives  or  life,  and  no 
sons,  hut  witliout  ad(linj;nny  interest  or  profits  h)n^er,  in  the  said  sum  of  XI (XX).  Htld,  that 
thereto  from  the  aeeoiint>  of  A.  and  B.  Tlie  i  the  eadicil  revoked  the  power  of  appointment 
hnsines«;  was.  hy  the  fatlier's  directions,  car-  ;  piven  hy  the  will  to  the  daughters  who  should 
ried  on  in  the  partner's  own  name,  nnd  the  i  die  unmarried  and  without  is^ne ;  but  did  not 
jfrotits  carried   in  his   hooks  to    his  own  ac- |  revoke  the  gifts,  in  default  of  appointment,  of 


connt.  Jhlf!,  tliat  there  was  no  tru^t  created 
fur  V.  and  1).:  tliat  the  j>artner-hip  wa>  with 
the  father,  and  the  .'•hare  of  the  profits  was 
his  assets. 


the  shares  of  such  daughters. 

v.,  after  reciting  that  he  had  demised  to 
A.  a  house  and   lands  for  the  lives  of  V.'s 

-^      -  .   .       ,  1  .      ,       .  da\ii;hters,  subject  to  the  rent  of  X*2.  10s.  per 

\  .,  after  piving  legacies  to  his  daughters,  i  ^  declared  that  the  lease  wai^  8o  made  for 
be(]neathed  to  his  two  sons.  C\  and  1).,  the  re-  ^,,^.  ^^^  ^^^^  1,^^^^^^  ^^^  j^j^  daughters  and  the 
n.ain.ler  of  his  property  in  e<|nal  pn-portions,  i  .^^vivor  of  them.  No  such  lease  was  made; 
of  whatever  kind  it  n.i-ht  couMst  at  his  death.  ,  ^,^^j  y  ^^,  ^  ^^^jj^jj^  directed  that  his  then.ur- 
Ile  directed  the  bu>tue^s  of  the  nulls  of  ^  to  viving  daughters  should  have  the  houf;e.  land-, 
be  carried  on  an<l  a  sum  to  be  applied  to  that  furniture,  and  plate  at  their  di'.posal.  Udi 
purpose  ;  and  the  remainder  of  his  capital  to  j,,^^  ^j^^  daughters  took  the  house  and  Undi 
be  invested  in  fee-simple  estates,  so  that  each  ^bsolutelv,  di>charged  of  the  rent  of  £rl^.  \^^ 
of  his  sons  shiuild  have  his  portion  indepeud-  1  ^^r^,—Kdktt  v.  AT.,  10  L  .C  K.  63.  (R.) 
cut  of  the    other;  that  they  were  not  to  be    * 

of  age,  for  the  purpose  of  his  will,  until  thev  ,  ,         ,,,         »     **.         ^^ 

were  twcnt>-tive;  and  if  one  died  without  '^'  A  testator  burned  a  will  and  "itenrart.* 
issue,  under* that  age.  his  proi»ertv  should  go  made  declarations  that  he  had  reroked  it  dt 
over  to  the  other.  V.  was  entitled  to  X4(Mil  i  burning.  UehU  at  Nisi  Pnus,  that  the.se  de- 
as  partner  in  tlie  mills  of  Y.  C.  died  under  claration*  were  inadmissible  to  prove  rerocj- 
twenty-Hve.  7AA/,  that  the  proHts  realised  Won.—MuJlarketfv.  Jlathews,  11  1.  Jur.  r«.  »♦ 
on  the  sum  of  i:4(M;i,  during  C.'s  life,  be- ; -l^*  (!*•) 
longed  to  him,  and  were  not  cajiital  to  be  in- 
vested in  land.  |      3.  V.,  having  described  his  property,  and 

V.'s  partner  in  the  mills  of  Y.,  after  his  made  devises  and  bequests,  bequeathed  the 
death,  paid  i).')4*Jl,  which  he  appr(i])riat*»d  to  residue  of  said  several  sums  of  money  and 
the  payment  in  the  first  instance  of  the  £lo»;i  (  securities,  after  payment  of  those  several 
due  at  V.'s  death,  and  the  balance  to  subse-  legacies  and  bequests,  and  the  residue  of  all 
qiient  prolits.  J/thl,  that  the  protits  realised  ^  chattel  and  other  property  of  what  natoreor 
after  C's  death  were  divisible  betAveen  his  ,  kind  soever  he  might  die  possessed  of,  and 
representative  an<l  1).  '  which  was  not  thereby,  or  should  not  be  by 

St/ii/^h'—lf  there  hjid  been  no  appropria- '  any  codicil  thereto,  specifically  bequeathea, 
tion  by  the  ]>artner,  the  pa\ment  would  have  Mihject  to  bus  debts  and  to  any  defieiencr 
been  applicable  first  to  the  payment  of  the  Avhich  might  possibly  occur  in  the  funds  ap- 
protits  realised  after  V.'s  <leath;  and  the  propriated  to  the  payment  of  his  legacies, 
l)alance  and  protits  after  C's  death  would,  as  '  upon  trust  to  invest  it.  and  pay  the  interest 
caj.ital.  have  bebnged  to  1). — rUsworth  v.  to  his  wife  for  life,  and  after  her  death  dis- 
Mosi,c,  14  I.  C.  U.  l(;;i.     (U.)  tribute  it  among  certain  persons. 

I  By  a  codicil  of  the  same  date  as  the  will, 
1.  V.  devised  real  estate,  upon  trust,  out  of  V.,  after  stating  that  certain  stock  was  not 
the  rents,  &c.,  or  by  demise,  mortgage,  or  '  correctly  described  in  his  will,  left  it  to  hi* 
sale,  to  raise  £10(K)  for  each  of  his  daughters  ;  I  wife  ;  appointed  her  sole  residuary  legatee, 
the  interest  on  each  sum  of  XlOOO  to  be  paid  '  and  confirmed  his  will  in  other  respects.  Htidy 
to  each  daughter,  from  his  death,  during  her  |  that  the  codicil  did  not  revoke  the  residnary 
natural  life  ;  on  trust,  in  the  events  of  their  clause  in  the  will. —  Cooke  v.  FtankUn,  16  I.  C 
being  married,  for  their  husbands  and  children  : '  K.  409.  (R.) 
and  uj>on  the  death  of,  and  according,  an<l 
when  each  daughter  should  die  unmarried,  or. 
being  married,  should  die  without  leaving 
issue— sons  who  should  attain  twenty-one,  or  i  \tix.  4.  Bu  Alteration  or  Alienation  of  the  Stt^ 


daughters  who  should  attain  twenty-one  or 
marry — upon  trust  to  pay  the  principal  sum 
of  ;£1000  provided  for  tier  to  and  amongst  all 
or  any  of  V.'s  other  children,  in  such  shares, 
&c.,  as  each  of  his  daughters,  so  dying,  should 
by  deed  or  will  appoint ;  in  default  of  such 
appointment,  upon  trust  to  apply  the  principal 
sum  of  £1000  of  her  so  dying  to  and  amongst 
V.'s  then  surviving  children,  and  the  issue  of 
such  of  them  as  should  be  dead,  in  equal 
shares. 

Hy  a  codicil,  V.  revoked  his  will  so  far  as  the 
sum  of  jEIOOO  was  given  absolutely  to  each  of 


his  daughters ;  and  declared  his  will  to  be,  that    1  Con.  &  L.  631.  (C.) 


ject-matter  hy  subsequent  act  or  deed. 

4.  A  renewal  of  a  lease  containing  a  co- 
venant for  perpetual  renewal,  executed  to  the 
lessee  after  the  date  of  her  will,  devis»ing  her 
interest  in  the  lease,  though  it  was  (previous 
to  the  passing  of  1  Vicy  c.  2G)  a  revocation  ol 
the  will  at  hay/— Held,  not  to  have  such  effect 
in  Equity. 

The  mere  change  of  the  legal  estate,  unac- 
companied by  any  alteration  of  the  equitable 
ownership,  will  not  affect  a  revocation.— P<w« 
V.  Coates,  4  I.  E.  R.  497 ;  2  Dr,  &  War.  493  j 


Bevocation  of. 
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Nuncupative, 
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1.  That  the  suhject  of  an  intended  pro- 
vision on  marriage  was  disposed  of  by  will, 
made  after  the  1  Vic^  c.  26,  came  into  ope- 
ration, and  before  an  offer  to  sell  was  made, 
forms  no  objection  to  its  being  carried  into 
execution: — a  contract  to  sell  being  a  revo- 
cation pro  tantOj  now  as  well  as  before  that 
Act,  though  its  effect  on  the  devisee's  estate 
may  be  doubtful. — Saunders  v.  Cramer^  6  I.  E. 
R.  12  ;  3  Dr.  &  War.  87 ;  2  Con.  &  L.  54.  (C.) 

2.  Estates  were  settled  to  uses,  remainder 
in  fee  to  V.,  subject  to  a  power  of  revocation. 
Under  the  power  they  were  re-settled  to  other 
uses,  remainder  in  fee  to  V.,  subject  to  a 
proviso,  under  which  this  settlement  became 
nltimately  defeated.  V.  made  a  will  before 
1838,  devising  the  estates,  and  they  were 
afterwards  settled,  reserving  the  remainder  in 
fee  to  V.  Held,  that  the  will  was  inoperative, 
as  the  old  remainder  did  not  subsist,  and  the 
estates  went  under  the  latter  deed  to  V.*s 
heir-at-law. 

A  will  of  lands,  made  before  1838,  is  en- 
tirely revoked  by  an  alteration  in  the  estate, 
though  made  after  1838. — Lord  Lan^ord  v. 
Little,  8  I.  E.  R.  646 ;  2  Jon.  &  L.  613.  (C.) 

8.  The  effect  of  interlineations  considered. — 
Hutchinson  v.  //.,  13  I.  E.  R.  832.  (C.) 

4.  V.  by  will,  in  1819,  devised  his  chattel 
property  to  J.,  for  life,  remainder  over.  By 
deed  executed  in  1820,  he  assigned  the  same 
property  to  J.  absolutely.  The  deed  was  wit- 
nessed and  registered,  but  remained  in  V.'s 
possession  until  his  death,  in  1821.  The  will 
was  proved,  but  no  probate  duty  was  paid  in 
respect  of  the  property  comprised  in  the  deed. 
J.  entered  into  possession,  and  so  remained 
until  his  death  in  1854,  having  by  his  mar- 
riage settlement,  in  1834,  dealt  with  the  pro- 
perty in  pursuance  of  a  power  derived  under 
the  will ;  and  in  1853  assigned  it  as  his  abso- 
lute property.  The  deed  was,  after  his  death, 
found  among  other  papers  belonging  to  him. 
Held,  that  J.  took  the  absolute  interest  in 
the  property  under  the  deed.  That  the  deed 
operated  as  a  revocation  of  the  will  as  to  that 
property,  whether  J.  knew  of  it  and  dis- 
claimed it  or  not. — Fitzgerald  v.  Sterling,  6  I. 
C.  R.  198 ;  2  I.  Jur.  N.  S.  382.  (C.A.) 


5.  v.,  seized  in  tail  male  of  lands,  suffered 
a  recovery  to  the  use  of  himself  in  fee ;  and 
then  devised  the  lands.  He  afterwards  dis- 
entailed them  by  deed,  with  the  sole  view,  as 
was  admitted,  of  making  title  for  a  lender  who 
had  agreed  to  advance  a  sum  upon  mortgage 
of  them.  The  mortgage  was  duly  executed. 
Held,  upon  appeal,  that  the  disentailing  deed, 
had  operated  as  a  revocation  of  the  will  to  all 
intents  and  purposes.  [Affg.  Rolls  decision.] 
—Power  V.  P.,  3  I.  Jur.  N.  S.  379.  (C.A.) 

6.  v.,  seized  in  tail  of  several  estates,  suf- 
fered a  recovery  of  them,  and  made  his  will  in 
1834.  In%  1836,  he  borrowed  money  on  the 
security  of  a  mortgage  on  one  of  the  estates, 
and  of  a  judgment.  The  lender's  counsel  ob- 
jected to  the  recovery,  which  was  valid,  and 


required  the  mortgage  to  be  enrolled  under 
the  3  &  4  W.  4,  c.  92,  s.  18.  Instead  of  that, 
a  disentailing  deed  of  all  the  estates  was 
executed,  by  which  V.  conveyed  them  to  the 
use  of  himself  and  his  heirs.  Held,  that  the 
deed  was  a  total  revocation  of  the  will. 

Before  the  1  Vic,  c.  26,  a  deed  which  re- 
voked a  will  at  Law  would  also  have  revoked 
it  in  Equity,  although  the  estate  in  Equity 
remained  unaltered  ;  unless  the  deed  was  exe- 
cuted for  some  partial  or  qualified  purpose. 

Intention  is  immaterial,  if  there  was  an 
alteration  of  the  estate,  both  at  Law  and  in 
Equity;  but  if  there  was  no  alteration  of  the 
estate  in  Equity,  evidence  is  admissible  to 
rebut  the  inference  of  an  intention  to  revoke, 
arising  from  the  alteration  of  the  estate  at 
Law. 

Held,  therefore,  that  the  opinion  of  coun- 
sel was  admissible  as  evidence,  that  the  dis- 
entailing deed  was  executed  for  the  purpose 
of  the  mortgage. — Power  v.  P.,  7  I.  C  R.  364. 
(R)— [Revd.:  3  I.  Jur.  N.  S.  379.    (C.A.)] 

7.  v.,  seised  in  tail  of  the  lands  of  K.  and 
other  lands,  suffered  a  recovery  of  those  lands 
in  1834,  and  by  will,  dated  In  1832,  devised 
them.  In  1836,  V.  borrowed  money  on  a  mort- 
gage of  K.,  and  a  collateral  judgment.  On 
that  occasion,  a  disentailing  deed  of  all  the 
lands  was  executed  and  enrolled,  by  which 
'A.  conveyed  all  the  lands  to  the  use  of  him- 
self and  his  heirs.  Held,  that  the  deed  was 
a  total  revocation  of  the  will. 

On  the  occasion  of  the  mortgage,  the  lend- 
er's counsel  had  objected  to  the  recovery  which 
had  been  suffered  of  K.,  and  had  advised  that 
the  mortgage  should  be  enroled. 

QuoBre — Whether  that  opinion  was  admis- 
sible as  evidence. — Power  v.  P.,  9  I.  C.  R. 
178  ;  Dr.  Rep.,  temp.  Napier,  268 ;  3  I.  Jnr.  N. 
S.  379.    (CA.) 


IX.  NUNCUPATTVB  WiLL. 

8.  A  testator,  knowing  that  he  was  in  his 
last  illness,  delivered  several  articles  into  his 
sister's  possession  as  a  gift,  in  case  he  died ; 
and,  immediately  before  death,  told  her  that 
he  gave  her  his  gold  repeating  watch,  which 
was  on  the  table  in  his  bedroom,  and  of  which 
she  did  not  take  possession  until  after  his 
death.  Held,  that  those  gifts  were  good  as 
donationes  mortis  causa. — Lyster  v.  OouUivaUy 
9  L  Jur.  N.  S.  242.    (M.O.) 


X.  Probate  and  Pboof  op.    See  Practice, 
Evidence. 

1.  In  general. 

2.  Probate  Duty. 


X.  1.  Probate  and  Proof  of  Will,  generally. 

9.  That  the  Prerogative  Conrts  have  ad- 
mitted testamentary  papers  to  probate  as  a 
will  and  codicil,  is  conclusive  evidence  upon 
their  being  distinct  instruments. — Russeuy. 
Dickson,  4  L  E.  R.  339;  2  Dr.  &  War.  133; 
1  Con.  &  L.  284.    (C.) 
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Probate. 


[WILLS.] 


S%A$titution, 


1.  When  the  Ecclesiastical  Coart  has  given 
probates  of  two  instruments,  as  constituting 
one  will  or  testamentary  document,  the  whole 
must  be  construed  as  one  will. 

Semhle — A  testamentary  instrument,  left  in- 
complete by  the  testator's  sudden  death,  or 
other  suddenly  supervening  incapacity  to  make 
a  wii),  is  not  void  in  toto,  but  is  good  so  far  as 
it  goes.—  Arinstromj  v.  Miliar^  4  I.  E.  R.  659; 
Long.  &  T.  657.     (E.E.) 

2.  The  Court  will  distribute,  upon  a  Dioce- 
san probate,  a  fund  in  Court  payable  to  a 
perFonal  repre-sentative,  if  the  intestate  had 
not  bona  notubilia. —  Graves  v.  G.^  8  I.  E.  R. 
3(i.     (R.) 

3.  Proof  of  the  factutn  of  a  will,  and  of  the 
testator's  capacity,  are  not  sufficient  to  encoun- 
ter suspicious  circumstances  which  may  raise  a 
presumption  of  falsitv  or  fraud,  requiring  clear 
and  satisfactory  evidence  to  remove  it.  It  is 
not  necessary  to  prove  the  fraud  or  imposition. 
It  may,  in  such  a  case,  be  presumed;  the  onus  of 
proof  lying  on  the  party  propounding  the 
will. 

Several  authorities,  in  which  the  fact  of 
a  legatee  being  the  writer  of  a  will,  and 
similar  suspicious  circumstances,  have  been 
held  to  raise  presumptions  against  it,  reviewed 
and  compared,  and  the  principles  of  the  deci- 
sions observed  on. —  Von  Stentz  v.  Comyn^  12 
I.  E.  R.  622.     (C.) 

4.  The  applicant  permitted  a  will,  dated  in 
1844,  of  M'C.,  to  be  proved  in  the  Prerogative 
Court,  to  the  prejudice  of  one  of  1817,  under 
which  she  claimed.  On  an  application  by 
her  for  an  issue  to  try  the  validity  of  the 
will,  and  of  various  judgments  obtained  in 
the  interval — Held^  that  she  had  lapsed  her 
time,  by  delaying  such  application  for  fifteen 
months  after  the  absolute  order  for  sale  had 
been  made,  and  by  otherwise  sanctioning  the 
proceedings. 

Semble — This  Court  is  very  unwilling  to 
entertain  such  questions ;  there  being  other 
Courts  competent  to  decide  such  matters  ; 
more  especially  in  cases  in  which  their  judg- 
ments would  not  bind  those  Courts. —  In  re 
M'CHntock,  3  L  Jur.  199.    (I.E.C.) 

5.  The  fact  of  a  testator  retaining  his 
mental  capacity,  and  for  a  considerable  length 
of  time  surviving  the  date  of,  without  altering 
or  throwing  doubt  upon  his  will,  is  an  impor- 
tant circumstance  in  favour  of  its  validity. 

A  will  has  not  been  set  aside,  on  the  ground 
of  undue  influence  having  been  used  to  pro- 
cure its  execution,  in  any  case  in  which 
the  evidence  did  not  establish  the  ascen- 
dancy of  the  controlling  power,  and  its  actual 
exercise  by  the  constraint  and  coercion  of  an 
enfeebled,  exhausted,  or  subjugated  intellect. 

When  force,  fraud,  or  undue  influence  are 
alleged  to  have  been  exercised  in  obtaining 
the  execution  of  a  will,  the  mental  capacity  of 
the  testator  is  a  question  of  the  utmost  im- 
portance. 

The  fraud,  to  vitiate  a  will,  must  be  con- 
temporaneous with  the  making  of  the  will ;  it 


mast  be  discovered  in,  and  form  part  of,  the 
res  gestcR.  The  means  and  power  of  achieviofr 
the  fraud  may  have  been  previously  acquired 
and  realised;  but  the  Court  must  be  satl«fied 
that  the  act  Impeached  is  effected  by  their 
actual  present  use  and  exercise  at  that  time, 
controlling  and  defeating  rolition. 

When  it  appeared  oncertain  whether  the 
Court  of  Delegates  had  refused  probate  of  s 
will,  on  the  ground  of  fraud,  or  deficit probatio, 
the  Lord  Chancellor  being  satisfied  that,QpoD 
the  latter  of  those  grounds,  the  decision  coold 
not  be  supported,  advised  the  issuing  of  a 
commission  of  review. — KeUy  y.  Thfwks^  2 1. 
C.  R.  510.    (C.) 

6.  In  1830  V.  made  his  will,  the  draft  of 
which  purported  to  devise  all  his  land-s 
situate  in  several  counties,  amongst  others  in 
the  county  of  Sligo,  where  the  lands  in  the 
lease  were  situate,  and  "elsewhere  in  Ireland," 
to  trustees,  upon  trust  for  his  second  son. 
Before  the  execution  of  the  will,  V.  drew  a 
pen  through  the  word  "Sligo,**  without  making 
it  illegible.  Held,  that  evidence  was  not  ad- 
missible to  show  that  he  intended  that  tbe 
lands  in  Sligo  should  not  pass  by  his  will 
—Phibbs  V.  Co(q)er,  7  L  C.  R.  422.     (R.) 


XI.  Substitution. 

7.  A  marriage  settlement  conveyed  to  trus- 
tees property  of  the  wife  in  trust  to  pay  the 
interest  to  the  husband  for  life;  after  hii 
death  to  the  wife  for  life  ;  and  after  the  death 
of  the  survivor  to  pay  the  principal  to  the  child 
or  children  of  the  marriage  as  the  wife  should 
appoint ;  in  default  of  appointment,  amongst 
the  children,  share  and  share  alike ;  on  failure 
of  issue  of  the  marriage,  to  the  wife.  Their 
only  issue  died  an  infant  Afterwards,  tbe 
husband,  who  had  received  from  the  trus- 
tees the  bulk  of  the  trust  fund,  by  will,  made 
devises  and  bequests  to  his  wife ;  and  directed 
that  they  should  be  in  lieu  and  bar  of  all  her 
claims  under  her  marriage  settlement  to  any- 
thing comprised  therein ;  and  that,  if  she 
should  elect  to  take  under  the  settlement, 
the  devises  and  bequests  should  be  void,  and 
the  subject  of  them  comprised  in  the  general 
devise  of  his  property.  He  devised  all  the 
rest  of  his  real  and  personal  property  to  trus- 
tees. Held,  that  the  wife,  surviving  him,  wai 
barred  by  the  will  from  claiming  any  portion 
of  the  principal  of  the  funds  comprisea  in  the 
settlement.  But  that  she  was  entitled  to  the 
interest  of  the  funds  during  her  life. 

Two  sums  of  money,  the  property  of  a  wife, 
were  lent  by  her  to  her  hnsbana,  who  gave  her 
a  cheque  lor  one  sum,  and  for  the  other  a 
letter  acknowledging  the  receipt  of  it,  ada 
placing  it  to  her  credit  in  his  firm.  Hw, 
that  she  was  entitled  only  to  one  year's  interest 
on  the  sums  against  her  husband's  assets.^ 
Mackey  v.  Maturin  16  I.  C.  R.  150.    (R) 


XII.  MirruAL  Wills. 


Got  hy  Fraud. 
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Xm.  Obtained  bt  Fbaud. 

1.  When  an  heir-at-law  files  a  hill  to  im- 
peach a  will  of  real  estate,  alleged  to  have 
been  obtained  by  undue  influence  or  fraud, 
the  Court  of  Ch.  may,  at  its  discretion,  direct 
an  issue  deviaavit  vd  non^  or  may  merely  re- 
move obstacles  which  impede  the  heir  in 
asserting  his  legal  title. 

The  House  of  Lords  will  not  interfere  with 
the  exercise  of  that  discretion,  unless  it  ap* 
pears  that  injustice  has  been,  or  is  likely  to 
te,  worked  thereby. 

Undue  influence,  insufficient  to  invalidate 
a  will  made  under  its  operation,  may,  never- 
theless, exist  in  the  form  of  bad  companion- 
ship and  bad  example. 

Undue  influence,  which  suffices  to  invali- 
date a  will,  must  be  exercised  by  coercion  or 
by  fraud.  To  constitute  coercion,  actual  vio- 
lence need  not  be  used;  imaginary  terrors 
will  suffice. 

To  set  aside  a  will  made  by  a  testator  of 
competent  mental  capacity,  the  circumstances 
under  which  it  was  executed  may  be  shown 
to  have  been  inconsistent  with  any  hypothesis 
other  than  that  of  undue  influence. 

Undue  influence  cannot  be  presumed.  It 
must  be  established  that  such  influence  was, 
in  fact,  exercised  in  relation  to  the  will  itself. 

Whether  the  Judge,  before  whom  an  issue 
directed  by  a  Court  of  Equity  has  been  tried, 
has  or  has  not  mtVdirected  the  jury,  one  ver- 
dict does  not  bind  the  Court  of  Eauity,  which 
may,  for  its  better  satisfaction,  direct  a  new 
trial. 

QtuBre — Whether  a  married  woman  can 
validly  consent  to  a  particular  form  of  order? 

A  married  woman,  having  during  her  hus- 
band's life,  and  after  his  decease,  acted  upon 
such  an  order,  was,  nevertheless,  permitted  to 
make  it  a  ground  of  appeal  to  the  House  of 
Lords. 

A  suit  respecting  propertv  devised  to  a  mar- 
ried woman  was  instituted  against  her  and 
her  husband.  Decree  for  an  account.  The 
Master  reported  a  sum  due  from  both,  which 
the  Court  ordered  the  widow  to  pay  into 
Court  within  a  limited  time,  the  sum  being 
composed  of  rents  received  from  the  property 
before  the  marriage,  and  during  coverture  and 
viduity. 

Quaere — Was  the  order  valid? — Boyae  v. 
Rossborouah,  2  I.  Jar.  N.  S.  266.  (H.  Lds. 
[S.  c,  6  H.  Lds.  Cas.  2.] 


XIV.  Pbevekted  by  Promise. 


XV.  Construction  op  Wills.    See  Words, 

CONSTRUCTION   OP. 

As  to  Duty  on  Legacies.  See  Leo  act  Duty. 
Cumulative  or  Substitutional  Legacies.    See 

Legacy,  VII — Portions,  X. 
Estate  taken  by  Trustees,  ffv.,  under  Wills. 
See  infra. 
1.   General   Principles,  Rules,  and  Ex- 
anq)les  of  Construction,  with  the  Cases 
that  Jail  under  them. 

a.  UeneraUy. 

b.  Gift  by  Implication :  what  words 

amount  to  a  Gift, 


c.  GijXs  by  rejecting  words,  or  substi- 

tuting one  word  for  another. 

d.  When  Gifts  are  enlarged  or  con- 

fined  by  the  terms  of  Gifts  over. 

e.  Gift*  by  way  of  Substitution. 

f.  Gifts  or  Powers  for  Maintenqmce, 

and  Directions  or  Trusts  to  Con- 
vey or  Settle. 

g.  Periodf  to  which  in  general  words 

are  referable,  and  herein  of 
^^  dying  without  issu^*  and  of 
sui^ivorship. 

2.  Generally. 

3.  Nature,  Quantity,  and  Quality  of  In- 

terest in  Real  or  Personal  Estate. 

a.  Generally. 

b.  Fee-simple,  or  Quasi  Fee. 

c.  Absolute  Interest. 

d.  Estate  Tail. 

e.  Estate  for  Life,  or  other  Limited 

Interest. 

f.  Joint  Tenancy. 

g.  Tenancy  in  Common. 

h.  Estaie  beneficial,  or  clothed  with  a 
Trust. 

i.  Whether  to  be  enjoyed  in  Specie,  or 
not. 

j.  Estate  Vested,  subject  to  be  De- 
vested: Period  of  Vesting. 

k.  Annuities. 

4.  What  passes  by. 

a.  /ceo/  Estate,  and  Copyhold. 

1.  In  general. 

2.  In  reapect  to  particular  Words 

of  Description. 

b.  Personal  F^tate. 

1.  Generally:    whether    general 

Personal  Estate,  or  Residue 
passes. 

2.  When    Chattels,   Stock,  ^., 

pass,  and  by  what  words. 

c.  Property  acquired  after  the  Date 

of  the  WtU. 

d.  Propertv   Contracted  to  be  Pur- 

chased or  Sold. 
6.  Devises  and  Bequests,  Valid  or  Void. 
a.  In  general. 

h.  Remoteness  and  Perpetuity.  See 
Perpetuity. 

c.  Accumulations. 

d.  Mistake  or  Uncertainty  in, 

6.  Description  of  Legatees:  who  take,  and 
are  capable  of  taking. 

a.  Legitimate  Children,  and  Grand- 

children. , 

b.  Illegitimate  Children. 

c.  Heirs,  Heirs  Male. 

d.  Issue. 

e.  Relations. 

f.  Next-of-kin. 

g.  Personal  Representatives,  or  Legal 

Personal  Representatives. 
h.  Executors.  See  Executors,  VII. 
i.  Family:  Ncune  and  Blood:    next 

Eldest. 
j.  Nephews  and  Nieces:  Uncles  and 

Aunts,  ^, 
k.  First  and  Second  Ccstsins. 
1.  Government. 
m.  Servants, 
n.  When  to  be  in  esse.     See  infra, 

Lapsed  Legacies. 
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o.    Whether  per  ( \ipita  or  per  Stitpes. 
p.   Mistakes.     Ste  Mipra,  X\r,  6.  d. 
q.    Wrttutj  or  ImptrJectJjeacriptions, 

r.    Wit II* s^,      Ste   PR4CTICE,   Evi- 

I»KN(  E. 

8.    ClossfS. 

7.  Words  Precatory  ajui  of  Rtcommenda- 

tion,  or  crtatimj  on  r^xerutory  Trust. 

8.  Court  niiiifj     Sjitcijic    hetjuries.       »Se€ 

Lk<;  \«  V.  X. 
a .    (itntro l[t/.      S*e  ibid. 
h.  lii'iht'i  of  Sptnjic  Legatees.     See 

ibid. 
c.    Their  Ahatemnit  and  Ademption. 
See  Lh(iAt  Y,  I,  III.  X. 

9.  Conrerniuq     (ientraf    Legacies,     their 

Adtinptioii  (ittd  Aftatttntnt.  See  LdE- 

<.ACV,   I,  III. 

1(>.   Coiictniiitf/  Lapsfd  Lffjacies.  See  TtE- 

GA<  V,   V. 

11.  Cotnfriiinif  Conversion.     S*e  ExECC- 

T«)U.H.  IX. 

12.  0/  y'tstpd  Liijaries,  and  Interests  out 

of  Personal  Estate  ;  Exorit ration  of. 
}>ee  Intehksth  in  Phopertv,  II. 

13.  Of  Vfsttd  LKjaries.  and  lulfrest  out  of 

Real  Estate.      S*f  ibid.  III. 

14.  Chan/es  on  Rial  Estatt :  of  Exonera- 

tion. .  See  Estate,  VIII,  IX  — 
PoHTioNH,  III — Copyhold,  I. 

1 5.  Conditional  Lftjacies  and  Bequests.  See 

Lkcjacy,  Vi. 

16.  Of  Payment  and  Appropriation  of  Le- 

gacies, ^T.     See  LEfJACY,  VIII. 

17.  Of  the   Satisfaction   and  Release   of' 

JJehts  and  Portions.  I 

18.  Of  Bequests  to  Charity,  and  of  Mori-  I 

main.  I 

19.  Of  Interest  on  Legacies^  Intermediate  ' 

Maintenance^    and    Disposition    of  ^ 
Mesne  Profits.    See  Interest  Pe-  ' 

CINIARY,  I. 

20.  Of  the  Surviving  of  Accruing  Shares. 

21.  Betpiesis  to  the  scjuirate  Use  of  Married  i 

Women.    See  Husband  and  Wife,  \ 

lu.  ; 

22.  Respecting  Limitations  of  Chattels,  and  j 

of  Chattel  and  Personal  Interest. 
See  EhTATE,   IX. 

23.  Of  Election.     6Ve  Election,  IT. 

24.  Of  the  Residuary  Personal  Estate. 

a.  Rights  of  Residuary  Legatee. 

b.  Rights  of  Next'of-hn. 

c.  Rights  of  Executors.     See  Exe- 

cutors, VII. 

25.  Of  Legacies,  Portions,  ^c,  under  WiU : 

hoiv  to  be  raised.  See  Legacy,  VIII 
— Portions,  VI — Annuitt,  IV. 

26.  Of  the  Administration  of  the  Estate  : 

Duties,  Powers,  Rights,  and  Liabili- 
ties of  Executors.  See  Executors, 
IX,  And  passim. 

27.  More  particularly  of  Devises,  and  of 

Real  Estate. 

a.  Generally. 

b.  The  operation  of  Devises  of  Land, 

^c,  on  Copyholds,  Leaseholds 
and  Mortgages,  See  Copt- 
hold,  I. 


c.  Rights^  Potrrrs^  Duties,  find  Lia- 

bilities of  Trustees.  Set  Tsiv 
tees. 

d.  Rights.  Duties,  Povrers.  and  Lia- 

bilifies  of  Tenant  for  Li  if  tnd 
Rt  mainderman.  See  Estate, 
III. 

e.  Rights,  Duties.  Powers,  and  Ua- 

bilities  of  Ileir-at-laic  nnd  Ik- 
visee,  S^e  Devisee— Estate, 
VIII— Executors,  XI-Hzik- 
at-law,  I. 

28.  Of  Powers :  their  Execution :  by  vlf'm 

of  the  Estates  created  under  Fitnrt. 
Sre  Powers,  passim, 

29.  Of  Remainders,  generally,  under  WiSf. 

See  Remain !>er8  &    Kevkrmoss 
— Interests  in  Pbopertt,  IV,  V. 


XV.  1.  General  Principlrs,  Rules,  and  Ex- 
amples of  Construction  :  vitk  fir 
Cases  that  fail  under  them. 

a.  Genertdfy. 

b.  Gif  by  Implication:  whaticcrds 

amount  to  a  Gifl. 
C.   Gif}s  by  rejecting  words,  or  sub- 
stituting one  word  for  annthcr. 

d.  When  Gifts  are  enlarged  or  nw- 

fnedby  the  terms  of  Gifts  o>yr. 

e.  Gifts  by  way  of  Suhstif^ition. 

f .  Gifts  or  Powers  for  Maintt  niine*, 

IJirections  or  Trusts  to  Conrei 
or  Settle. 

g.  Periods  to  which  in  general  icftnh 

are  referable,  and  herein  <4 
"  dying  without  issue  "  and  of 
survivorship. 

XV.  1.  a.   General  Principles,  Rules,  (od  Ex- 
amples of  Construction:  Cases  thai 
fall  under  them:  generally. 

1.  It  is  a  well-settled  rule  of  constroction, 
never  to  put  a  differeot  construction  upon 
the  same  word  when  it  occurs  twice  or  oftener 
in  the  same  instrument,  unless  there  appear  a 
clear  intention  to  the  contrary. 

Where  a  will  contains  a  general  absolatt 
devise  of  real  and  personal  estate,  and  io  a 
subsequent  clause  the  testator  uses  langnape 
plainly  restricting  the  absolute  gift  in  <•"* 
species  of  property,  but  not  in  word*  con- 
fining it  to  that  one,  the  restriction  will  be 
held  applicable  to  both,  to  carry  out  his  clear 
intention,  unless  there  exists  a  clear  necessity 
for  excluding  the  other  from  its  operation. 

The  word  *'  issue."  in  a  will,  may  be  held 
to  mean  "  children,"  when  such  is  the  manifest 
meaning  of  the  testator. — Ridgeway  ▼.  ^^'^ 
kittrick,  1  Dr.  &  War  84.  (C.) 

2.  Sembh — Stronger  words  are  required  tt) 
exonerate  a  personal  estate  from  the  p^T" 
ment  of  debts  than  of  legacies. — Lawfhxv 
V.  Despard,  1  Con.  &  L.  200 ;  2  Dr.  &  War.  ^\ 
4  I.  E.  R.  335.    (C.) 

8.  A  codicil  is  nerer  held  to  revoke  a  will, 
further  than  is  necessary  to  give  effect  to  th* 
testator's  intentions. —  1  cung  r.  Hassard,  1  ^' 
&  War.  688.    (C.) 
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1.  y.  devised  the  lands  in  question  to  trus- 
tees, to  A/s  use  for  life ;  remainder  to  the  use 
of  A.'s  first  and  other  sons ;  in  default  of  such 
issue,  oyer.  Held,  that  the  words  **  in  default 
of  such  issue**  did  not  enlarge,  by  implication, 
A/s  life  estate.— i\irc«//  v.  P^  4  I.  E.  R.  558  ; 
2  Dr.  &  War.  219,  n.;  1  Con.  &  L.  871.    (C.) 

3.  Under  a  devise  of  freehold  property, 
amonff  all  such  children  of  the  testator  as 
should  be  living  at  his  death — Hdd,  that 
the  testator  having,  by  a  codicil,  revoked 
the  devise  as  to  one  child,  that  revoked  share 
went  among  all  the  other  children,  and  did 
not  descend  to  the  heir. 

When  the  gift  is  to  a  class,  with  a  direction 
that,  upon  a  contingency,  one  of  the  class  is 
not  to  take,  but  there  is  no  gift  over  of  his 
share,  the  question  is,  what  is  the  testator*s 
intention ;  and,  if  an  intention  can  be  disco- 
vered, that  such  undisposed  of  share  should 
go  amongst  the  remaining  objects  of  the  ori- 
ginal gift,  this  Intention  will,  notwithstanding 
the  rule  in  favour  of  the  heir-at-law,  enable 
the  Court  to  decree  against  an  intestacy  as 
to  that  share. — Shaw  v.  M^Mahon,  2  Con.  &  L. 
628.    (a) 

3.  When  a  testator  directs  that  his  estates 
shall  descend  as  if  he  died  intestate,  the  heir- 
at-law  takes  by  his  title  by  descent. —  Waloott 
T.  Bloonifield,  2  Con.  &  L.  577.    (C.) 

4.  The  question  touching  priority  between 
legatees  is  a  mere  question  of  intention,  which 
the  Court  is  not  at  liberty  to  presume ;  but 
which  must  be  made  out  from  something 
apparent  upon  the  face  of  the  will  itself. — 
Pepper  v.  Bloomfield,  3  Dr.  &  War.  499.    (C.) 

5.  v.,  by  will,  directed  that  if  his  daughter 
married  a  professional  gentleman,  or  a  man 
embarked  \in  trade  or  business,  and  not 
possessed  of  landed  property  whereon  to 
charge  a  suitable  provision  for  her,  trust 
funds  should  be  settled  upon  he(  for  life; 
after  her  decease,  the  principal  to  the  issue 
of  her  marriage;  but  that,  if  she  married 
a  gentleman  possessed  of  landed  estate,  who 
made  a  suitable  provision  for  her,  and  settled 
his  estate  on  their  issue,  the  trust  fund  should 
be  paid  to  him.  She  married  a  country  gen- 
tleman not  possessed  of  any  landed  estate, 
and  not  a  professional  gentleman,  or  em- 
barked in  any  trade  or  business.  He  after- 
wards purchased  an  estate,  and  offered  to 
settle  it  upon  being  paid  his  wife's  fortune. 
Held,  that  the  trust  fund  should  be  settled 
according  to  the  directions  in  the  will,  and 
that  he  was  not  entitled  to  a  life  interest 
therein.— 2^rw«x  v.  B,y  1  Jon.  &  L.  334 :  71. 
E.  R123.    (C.) 

6.  The  whole  will  must  be  looked  to  for  the 
intention  of  the  testator;  and,  though  there 
is  a  direction  to  pay  all  debts  or  legacies, 
yet,  if  there  is  an  intention  .shown  to  throw 
a  particular  debt  or  legacy  upon  the  real 
estate,  the  Court  is  bound  to  give  effect  to 
iU—Bateman  v.  Earl  o/Eoden.  1  Jon.  &  L.  356. 
(C.) 


7.  When  there  is  a  clear  devise  of  lands, 
in  construing  the  will  the  Court  will  not 
cut  it  down  by  means  of  an  ambiguous  co- 
^cil—Stannard  v.  Lodge,  1 1.  Jur.  221.  (E.E.) 

8.  v.,  by  will,  directed  the  interest  of  the  re- 
sidue of  his  property  to  be  paid  to  his  three 
surviving  daughters,  and  his  son-in-law,  the 
husband  of  his  deceased  daughter,  A.;  and,  as 
to  the  principal,  directed  that  it  should  be  in- 
vested (subject  to  bequests)  for  the  issue  of  A., 
and  of  his  other  three  daughters ;  so  that,  after 
the  decease  of  each  of  his  daughters  who 
should  die  and  leave  any  issue,  such  issue 
should  be  entitled  to  receive  the  share  of 
the  interest  of  the  property  which  his,  her, 
or  their  mother  respectively  would  have  been 
entitled  to  receive;  and  that  the  principal 
should  be  given  to  such  issue  of  his  daughters 
respectively,  share  and  share  alike,  on  their 
respectively  attaining  age,  or,  if  females,  on 
their  attaining  age,  or  marrying  with  consent 
of  their  guanlians  thereinafter  mentioned: 
and  that,  if  any  of  his  daughters  died  with- 
out leaving  any  issue,  the  share  of  interest 
which  she  would  have  been  entitled  to  should 
go  to  the  issue  of  his  surviving  daughters, 
and  to  the  issue  of  A.;  and  the  share  of  the 
principal,  whenever  it  arose,  should  go  to 
the  child  or  children  of  his  daughters;  and 
if  any  of  his  daughters  should  die  leaving 
children,  and  any  of  them  should  die  before 
being  entitled  to  receive  his  proportion,  the 
surviving  child  or  children,  issue  of  such 
daughters  so  dying,  should  receive  it.  He 
appointed  guardians  to  his  grandchildren. 
Held,  that  "  issue  "  meant  "  children."— i?/locjfc 
V.  Campbell,  14  I.  C.  R  92.    (R.) 

9.  A  bequest  to  several  legatees,  whose 
legacies  were  unequal,  "  to  be  equally  divided 
between  them,  in  proportion  to  their  lega- 
cies,** thereinbefore  given  them.  Held,  on  the 
context  and  general  scheme  of  the  will,  that 
the  division  should  be  in  proportion  to  the 
legacies. 

That,  in  ascertaining  the  proportions,  a 
legacy  bequeathed  to  one  of  the  legatees, 
by  a  subsequent  codicil,  should  be  taken 
into  account. — 2a/5o/  v.  Gordon,  14  I.  C.  R. 
897.    (R.) 


XV.  1.  b.  Gift  by  Implication;  tohat    Words 

amount  to, 

10.  V.  bequeathed  £1500  to  her  mother  for 
life,  and  desired  that  it  should  be  given  share 
and  share  alike  between  her  two  sisters,  A. 
and  B.,  after  her  mother's  decease,  in  the 
event  of  their  surviving  her;  but  if  neither 
survived  her  mother,  she  desired  that  the 
whole  of  the  property  should  be  left  entirely 
to  her  mother,  and  placed  at  her  disposal.  B. 
only  survived  her  mother.  Held,  that  the  gift 
to  A.  and  B.  was  contingent,  on  the  event  of 
both  surviving  their  mother ;  that  there  was  a 
gift  of  the  entire  by  implication  to  the  sur- 
vivor in  case  either  of  the  sisters  died  in  the 
mother's  lifetime,  and  therefore  that,  in  the 
events  which  had  happened,  B.  took  the  whole 
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£1500,  and  no  part  of  It  went  to  A/s  repre- 
sentative. 

Scott  T.  Borqeman,  2  P.  Wnw.  08,  and  Slye 
V.  liamejt,  3  Mor.  335,  distinguished  and  ap- 
proved of.— OVrt/v^  V.  Waters,  10  I.  E.  R.  234. 
(R.) 

1.  A  dcvi>e  of  lands  in  trust  for  A.  for  life, 
then  for  his  Ur>t  and  other  sons  in  tail  male  ; 
in  default  of  sucli  issue,  over.  Heid,  that  A. 
took  only  an  estate  for  life,  and  that  a  re- 
mainder in  tall  after  the  limitations  could  not 
be  imidied.— r«r/Tr  V.  Daier,  11  I.  E.  U.  1^. 
(C.>~[Aflfd.:  3  II.  L.  Cas.  106 ;  14  Jur.  771.] 

2.  When  there  is  an  indefinite  bequest  to 
the  parent,  and  if  he  die  without  having  or 
leaving  c-hildrrn,  over,  the  children  do  not 
take  by  im)>liontion. 

When  there  is  a  bequest  to  the  parent  for 
life,  and  if  he  die  without  having  or  leaving 
children,  over,  the  children  are  not  entitled 
by  implication. 

When  there  is  a  bequest  to  the  parent  for 
life,  and  if  he  die  without  having  or  leaving 
children,  over;  and  there  are  matters  in  the 
will  to  raise  an  inference  in  favour  of  the 
children  ;  the  Court  is  at  liberty  to  take  them 
in  connection  with  the  bequest,  in  the  event 
of  the  parent  dying  without  having  or  leaving 
issue ;  and  to  hold  that  the  children  are  en- 
titled by  implication. 

V.  bequeathed  to  each  of  his  grand-nephews, 
A.  and  B.,  an  annuity  for  their  respective 
lives ;  and  in  case  of  the  death  of  either  of 
them,  leaving  issue,  directed  that  the  annuity 
of  him  80  dying  should  go  to  such  issne,  if 
more  than  one,  share  and  share  alike;  the 
share  or  shares  of  such  child  or  children  as 
should  die  under  21,  or  before  marriage,  to  go 
to  and  be  equally  divided  amongst  the  sur- 
vivor and  survivors  of  such  issue  during  their 
respective  natural  lives  :  if  but  one,  the  whole 
of  the  annuity  to  go  to  such  only  child  for 
life  ;  and  in  case  of  the  death  of  either  A.  or 
B.,  without  lawful  issue  then  living,  that  his 
annuity  should  go  to  the  survivor  for  life  ;  and 
in  case  of  the  death  of  both  A.  and  B.,  with- 
out leaving  issue,  or,  leaving  such,  and  that 
such  issue  should  die  before  the  age  of  21 
years,  then,  after  the  death  of  the  survivor  of 
such  issue  of  A.  and  B.,  he  directed  that  the 
two  annuities  should  sink  Into  his  residuary 
personal  estate.  A.  died  without  Issue.  IJeli, 
that  there  was  a  bequest  by  implication  of 
A.*s  annuity  to  the  children  of  B. — Kinsetta  v. 
Caffrey,  11  I.  C.  R.  154.  (B.)— [Affd.:  6  I. 
Jur.  N.  8.  277.    (C.A.) 

8.  A  testator  bequeathed  annnities  for  their 
respective  lives  to  each  of  his  grand-nephews, 
A.  and  B. ;  and  directed  that,  if  eitner  of 
them  died  leaving  issue,  his  annuity  should 
go  to  the  issue,  if  more  than  one,  share  and 
share  alike ;  the  share  or  shares  of  such  child 
or  children  as  died  nnder  age,  or  before  mar- 
riage, to  be  equally  divided  amongst  the  snr- 
Tiring  issue  dnring  their  respective  lives ;  if 
bat  one  child,  the  whole  annuity  to  go  to  such 
only  ehild  for  life.  If  either  A.  or  B.  died, 
withont  issue  living  aft  his  death,  his  annuity 


to  go  to  the  sunriror  for  life.  If  both  died 
without  leaving  issue ;  or  leaving  ls8^l^  which 
died  before  age,  both  aonnities  to  sink  into 
the  residue.  A.  died  without  issue,  H^ 
that  there  was  a  bequest  by  implication  of 
A.>  annuity  to  the  children  of  B. — KiwSay. 
Otffrey,  6  I.  Jur.  N.  8.  277.     (C.A.) 

4.  V.  bequeathed  to  his  two  sons  ill  his 
property,  real  and  personal,  to  have  and  to 
hold  It  In  the  most  absolute  manner:  sod 
declared  his  will  to  be,  that  his  sons  should, 
at  their  discretion,  and  according  to  thdr 
own  judgment,  allocate  to  the  other  menben 
of  his  family,  being  his  lawfully  begotten 
children,  such  portions  of  that  property  and 
goods,  be  the  same  more  or  less,  as  to  them 
should  seem  fit,  and  appointed  them  bis  ex^ 
cutors.  Held,  coupling  the  will  with  an  ad- 
mission in  the  petition  by  the  sons,  of  V.'i 
intention,  that  a  trust  hacl  been  created;  and 
that  they  were  trustees  for  V.'s  other  childrea 
as  to  V.  8  entire  property,  hoth  real  and  pe^ 
sonal.— Gray  v.  G.,  11  L  C.  B.  218.    (B.) 


XV.  1.  c.  GiJU  6y  rejecting   words,  at 
tuting  one  word  for  another. 

6.  In  a  will  or  a  deed,  the  word  "or"  nay 
be  construed  to  mean  "  and,"  and  "  and  "  may 
be  construed  to  mean  **  or,**  if  such  a  constrw- 
tlon  be  necessary  to  effectuate  the  intenlioi 
of  the  testator.—  WhiU  v.  Stqjple,  2  Dr.  4  War. 
471 ;  1  Con.  &  L.  625.    (C.) 

6.  Testator  devised  and  bequeathed  hfe 
interest  in  his  freehold  and  chattel  property 
to  his  grandson  J.,  but  if  J.  died  before  te 
attained  age  or  married,  then  over.  Bad 
(reversing  the  decision  of  a  Judge  of  the  L.  £• 
Court),  that  "or**  should  be  read  "and,"  and 
that  J.  had  acquired  an  absolute  estate,  hariog 
attained  21,  though  he  had  not  been  married. 
—In  re  Clegg's  Estate,  14  L  C.  R  70 ;  8  L  Jur. 
N.  8.  21.    (C.A.) 

7.  V.  devised  real  estate,  upon  trust  ont  d 
the  rents,  &c.,  or  by  demise,  mortgage,  or  sale, 
to  raise  £1000  for  each  of  his  daughters,  the 
interest  on  each  sum  of  £1000  tobep*i<i  to 
each  daughter,  from  his  death,  dnring  her 
natural  life  ;  on  trust,  in  the  event  of  tb«r 
being  married,  for  their  husbands  and  child- 
ren ;  and  upon  the  death  of,  and  accordinfe 
and  when  each  daughter  should  die  unmarried, 
or,  being  married,  should  die  without  leaving 
issue — sons  who  should  attain  twenty-one,  or 
daughters  who  should  attain  twenty-one,  or 
marry — upon  trust,  to  pay  the  principal  snij 
of  £1000  provided  for  her,  to  and  amongst  ftU 
or  any  of  V.*s  other  children,  in  such  ^*^ 
&c.,  as  each  of  his  daughters  so  dying  showd 
by  deed  or  will  appoint ;  In  default  of  sncft 
appointment,  upon  trust,  to  apply  the  prio- 
clpal  sum  of  £1000  of  her  so  dying,  to  and 
amongst  V.*s  then  surviving  children,  and  tw 
issue  of  such  of  them  as  should  be  dead,  m 
equal  shares. 

By  a  codicil,  V.  revoked  his  will  so  far  aj 
the  sum  of  £1000  was  given  absolutely  to  eac^ 
of  his  daughters  ;  and  declared  his  will  to  he, 
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that  if  his  daaghtere  or  any  of  them  remained 
single,  they  or  she  should  only  have  an  inter- 
est for  their  natural  lives  or  her  natural  life, 
and  no  longer,  in  the  said  sum  of  £1000.  Eddy 
that  the  codicil  revoked  the  power  of  appoint- 
ment given  by  the  will  to  the  daughters  who 
should  die  unmarried  and  without  issue,  but 
did  not  revoke  the  gifts  in  default  of  appoint- 
ment of  the  shares  of  such  daughters. 

V.  after  reciting  that  he  had  demised  to  A. 
a  house  and  lands  for  the  lives  of  V.'s 
daughters,  subject  to  the  rent  of  £2.  10s.  per 
acre,  declared  that  the  lease  was  so  made  for 
the  use  and  benefit  of  his  daughters  and  the 
sorvivor  of  them.  No  such  lease  was  made ; 
and  V.  by  a  codicil  directed  that  his  then  sur- 
Tiving  daughter  should  have  the  house,  lands, 
furniture,  and  plate  at  their  disposal  Heldf 
that  the  daughters  took  the  house  and  lands 
absolutely  discharged  of  the  rent  of  £2.  10s. 
per  acre.— JTc/Zc/r  v.  if.,  16  I.  C.  R.  63.    (K.) 

1.  A  codicil  recited  that  the  testatrix  had 
in  the  Bank  of  Ireland  **  money  not  theretofore 
disposed  of.**  By  that  codicil,  she  bequeathed 
that  sum  to  trustees  upon  trust  to  pay  legacies. 
She  had  not  any  "money"  in  the  Bank  of 
Ireland,  but  possessed  government  "stock** 
sufficient  to  pay  the  legacies.  Held,  that  they 
were  payable  out  of  her  general  assets,  and 
in  equal  priority  with  other  legacies  be- 
aneatned  by  the  will  and  prior  codicils.  — 
RdUy  V.  Sion&f,  16 1.  C.  R.  295. ,  (R.) 

2.  v.  bequeathed  money  to  his  two  daugh- 
ters, share  and  share  alike,  to  be  paid  to  them 
by  his  executors  in  twelve  months  after  their 
respective  marriages,  with  the  consent  of  his 

'executors;  and  directed  that  his  daughters 
should  be  paid  a  yearly  sum,  less  than  the 
interest  of  their  shares,  until  their  respective 
marriages  as  aforesaid ;  and  that,  from  their 
respective  marriages,  each  of  them  should  be 
paid  the  full  legal  Interest.  Until  their  re- 
spective marriages,  the  remainder  of  the  in- 
terest on  their  fortunes  was  directed  to  go  to 
V.'s  son ;  and,  if  V.'s  daughters,  or  either  of 
them,  died  before  the  age  of  21  years,  or  day 
of  marriage,  her  share  of  the  sum  so  bequeath- 
ed was  directed  to  go  to  V.*s  son,  to  whom  the 
entire  sum  should  go,  if  both  daughtei*s  died. 
SembU — That  the  daughters*  legacies  did 
not  vest  until  marriage. 

Heidj  that  "  or*'  should  be  read  "and  ;'*  and 
that  therefore  the  legacies  did  not  go  over 
to  the  son  on  the  death  of  his  sisters  unmar- 
ried ;  but  remained  undisposed  of  by  the  will, 
and  divisible  amongst  V.'s  next-of-kin. — In  re 
Cantilhns  Minors,  16  I.  C.  R.  801.    (R.) 

8.  V.  bequeathed  to  his  daughter,  A.,  an 
annuity  of  £100,  and  to  four  other  daugh- 
ters annuities  of  £50  each,  which  were  not 
to  be  paid  to  them  until  after  their  mo- 
ther*s  decease,  unless  they  married,  or  their 
mother  had  some  particular  reason  for  ma- 
king them  such  payments.  V.  left  A.,  if 
she  was  unmarried  at  her  mother's  death,  an 
annuity  of  £500  thereafter,  in  addition  to  the 
£100  a-year  previously  bequeathed.  If  A. 
married,  she  was  not  to  have  more  than  £100 


a-year,  which  she  might  leave  as  she  pleased ; 
and  the  £500  a-year  was  to  merge  in  the  real 
estate  on  which  the  annuities  were  charged. 
If  his  other  daughters  were  unmarried  at  their 
mother's  decease,  and  A.  was  then  married,  or 
dead,  each  was  to  have  £100  a-year.  In  addi- 
tion to  the  £50  a-year,  as  a  maintenance  for 
them :  but,  so  long  as  A.  received  the  annuity 
of  £500,  they  were  to  have  no  more  than  an 
annuity  of  £50  each,  as  they  would  reside 
with  her.  If  any  daughter  married  without 
her  mother's  consent,  or  that  of  their  brother 
after  the  mother's  decease,  she  should  have 
only  a  life  annuity  of  £50  a-year,  payable  to 
her  own  receipt.  V.'s  wife  predeceased  him. 
At  his  death,  A.  and  another  daughter,  E., 
were  unmarried.  Held,  that  after  the  deter- 
mination of  the  annuity  of  £500  by  A.'s  mar- 
riage, £.  was  entitled  to  the  annuity  of  £100, 
which  did  not  determine  when  she  married 
with  her  brother's  consent. — In  re  Newcomens 
Minors,  16  I.  C.  R.  815.    (R.) 


XV.  1.  d.  When  Gifts  are  enlarged  or  confined 
by  the  terms  of  Gifts  over, 

4.  In  ascertaining  whether  the  words  "  die 
without  Issue,"  in  a  will  made  subsequently  to 
the  1  Vic.,  c.  26,  mean  an  indefinite  failure  of 
issue,  a  contrary  intention  within  the  meaning 
of  sec.  29  is  not  to  bo  inferred  from  the  use 
of  those  very  words. — In  re  (yBeime,  1  Jon. 
&L.852;7I.E.R.  171.  (C.) 

5.  By  will,  before  1888,  testator  bequeathed 
a  sum  to  trustees  to  permit  his  daughter  to 
take  the  Interest  for  life,  and.  If  she  should 
"  leave  any  issue  lawfully  begotten,"  desired 
that  the  principal  might  be  disposed  of  among 
her  children  as  she  should  appoint ;  for  want 
of  appointment,  equallv ;  but  "  in  case  of 
failure  of  Issue"  of  nls  daughter,  directed  the 
fund  to  bo  paid  to  A.,  B.,  C,  and  D.  Held, 
that  "  failure  of  Issue"  referred  to  Issue  living 
at  the  daughter's  death,  and  that  the  gift  over 
was  valid. 

Testator  bequeathed  a  fund  to  trustees  to 
pav  the  interest  to  X.  for  life,  and  the  princi- 
pal among  her  Issue,  and  In  case  of  failure  of 
Issue  (which  was  limited  to  those  living  at  her 
death),  directed  that  £500  of  the  trust-fund 
might  be  paid  to  A.,  £500  to  B.,  £500  to  C, 
and  £500  to  D.  A.  and  B.  died  In  the  life- 
time of  X.  Held,  that  their  renresentatives 
were  entitled  tu  their  shares,  X.  having  after- 
wards died  without  leaving  issue. — Hanan  v. 
Drew,  10  I.  E.  R.  888.  (C.) 

6.  V.  bequeathed  one-half  of  the  interest  of 
a  sum  to  A.  and  B.,  and  the  other  half  to  C. 
and  D.,  during  their  natural  lives ;  and  after 
the  death  of  A.,  B.,  C,  and  D.,  bequeathed 
the  principal  to  E.  V.  appointed  residuary 
legatees.  A.  died,  and  then  B.,  leaving  C. 
and  D.  surviving.  Heldj  that  no  part  of  the 
principal  or  Interest  went  to  £.  during  the 
life  of  C.  and  D. 

That  the  executrix  of  B.,  not  the  residuary 
legatees,  was  entitled  to  the  interest  of  one- 
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half  during  the  lives  of  C.  and  D. —  Gray  v, 
Robinson,  11  I.  C.  K.  205 ;  6  L  Jur.  N.  S.  233. 
(R.) 

1.  A  marrinj:^  settlement  pave  a  power  to 
appoint  amongst  her  children  £10.000,  to  a 
testatrix,  who,  by  will,  appointed  to  each  of 
three  of  her  children  one-sixth  of  this  fund, 
and.   in  a   subsequent   part   of  the   will   be- 
queathed to  each  of  them  £1(K)0.  She  directed 
that  those  lejracies,  and  their  respective  shares 
of  the  appointed  fund,  should,  within  twelve 
months   after  her  decease,   be  settled   upon 
trust  for  those  children  for  their  respective 
lives,  and,  after  their  decease,  for  their  issue, 
in  such  shares  and  proportions  as  they  should 
by  deed  or  will  appoint ;  and  if  no  issue,  for 
such  person  or  persons  as  they  should  by  deed 
or  will  appoint  to.     The  will  then  expressly 
provided  that,  if  the  settlements  of  the  lega- 
cies and  of  the  shares  of  the  appointed  fund 
were  not  made  in  the  prescribed  manner,  the 
legacies  should  become  absolutely  forfeited, 
and  should  sink  into  the  residue  of  testatrix's 
personal  estate.     HeJd,  that  the  direction  to 
settle  the  shares  of  the  appointed  fund  in  a 
manner  not  warranted  by  the  power  amounted 
to  a  superadded  condition  attempting  to  qua- 
lify a  previous  absolute  appointment ;  and  that 
no  question  of  election  was  raised  thereby. 

That,  owing  to  the  express  clause  of  for- 
feiture, the  legatees  could  not  take  the 
legacies  without  settling  their  shares  in  the 
appointed  fund  according  to  the  directions 
of  the  testatrix. — \^Moriarty  v.  Martin^  3  I.  C. 
R.  26,  disapproved  of.] — King  v.  A".,  15  I.  C.  R. 
479.  (C.) 


XV.   1.  e.   Gifts  by  way  of  Substitution. 

2.  When  there  is  a  gift  of  lands  by  a  codicil, 
"  instead  of "  other  lands  given  to  the  same 
devisee  by  the  will — Q«fpre,  whether  the  gift 
in  the  codicil  is  not  subject,  by  force  of  the 
words  **  instead  of,**  to  all  the  conditions  and 
restrictions  attached  by  the  will  to  the  gift 
for  which  the  codicil  substitutes  the  present 
one  ? — Commissioners  of  Charitable  Donations  v. 
Cotter,  1  Dr.  &  War.  498.  (CO 

3.  The  doctrine  oi  cy-pres  was  applicable  to 
the  construction  of  a  will  made  in  the  exer- 
cise of  a  power  of  appointment. — StacJcpoole  v. 
S.,  2  Con.  &  L.  506.  (C.) 

4.  When  a  testator  had  given  several  lega- 
cies by  a  complete  will  and  codicils,  and,  by  a 
subsequent  instrument  purporting  to  be  a 
*'■  last  will  and  testament,**  proceeded  to  give 
several  legacies,  different  in  amount,  to  the 
same  legatees,  but  died  suddenly  before  the 
second  will  was  completed,  and  the  Ecclesi- 
astical Court  granted  probates  of  both  instru- 
ments as  one  will — Held,  that  the  legacies 
thereby  given  were  cumulative. — Armstrong  v. 
Millar,  Long.  &  T.  557 ;  4  I.  K  R.  659.  (E.E.) 

5.  v.,  by  marriage  articles,  agreed  to  settle 
£50  a-year,  payable  out  of  C,  on  his  wife,  if 
she  became  a  widow.  Afterwards,  V.  made  a 
will,  which  contained  this  passage: — "I  be- 
queath to  my  wife,  daring  her  life,  the  sum 


of  £50  yearly  (£50  yearly  being  settled  on  her 
by  me  on  our  intermarriage),  payable  out  of 
the  lands  of  C.*'  Held,  that  she  took  only  one 
annuity  of  £50.— /n  re  Power,  FL  &  K.  282.  (R) 

6.  By  will  V.  gave  £2000  to  his  natnral 
daughter  for  her  separate  use,  the  interest  to 
be  expended  in  her  education.  By  codicil  he 
gave  her  £3000  in  addition.  By  a  subsequent 
codicil,  stating  that  he  had  not  time  to  alter 
his  will,  to  guard  against  risk,  he  charged  all 
his  property  with  £20,000  for  his  daughter 
(calling  her  by  his  own  name)  subject  to  the 
limitations  and  restrictions  mentioned  in  his 
will.  Held,  that  the  £20,000  was  in  substitu- 
tion of  the  gifts  in  the  will  and  first  codicil. — 
Russel  T.  Dixon,  11  L  E.  R.  418.  (C.) 

7.  A  marriage  settlement  of  £1269  (the 
wife's  fortune)  upon  trust  for  the  husband 
for  life ;  and  on  his  decease,  for  the  wife  for 
life ;  and  on  her  decease,  for  the  children  of 
the  marriage ;  reciting  that  the  husband  was 
not  then  able  to  settle  a  jointure  upon  the 
wife,  empowered  him  to  acquire  the  wife's 
fortune  absolutely,  if  on  his  becoming  entitled 
to  adequate  real  estate  he  should  by  deed 
charge  that  estate  with  a  jointure  of  £120  per 
annum  for  her,  and  with  £1200  for  the  child- 
ren of  the  marriage.  He  subsequently  became 
seized  in  fee  of  real  estate,  yielding  an  annual 
income  of  £500,  but  never  executed  any  deed 
charging  it  with  a  jointure  or  wHh  portions. 

He  by  will,  reciting  that,  *^  inasmuch  as  his 
wife  was  entitled  by  marriage  settlement  to 
the  sum  of  £130  sterling  per  annum  by  way  of 
jointure,  and  being  anxious  further  to  pro- 
vide for  her,**  bequeathed  "in  addition  the- 
sum  of  £70  per  annum  ;  and  also  the  interest 
of  the  money,  the  produce  of  the  furniture  of 
his  house,  so  long  as  his  children  should  be 
educated  in  and  profess  the  Protestant  reli- 
gion ;  said  sum  of  £70  and  interest  money  to 
be  paid  by  the  trustees  of  his  will,  on  the 
above  conditions,  and  not  otherwise.**  He 
then  bequeathed  all  his  property,  real  and 
personal,  to  his  eldest  son,  charged  with  £800 
for  each  of  his  (the  testator's)  younger  child- 
The  testator's    wife   being  a    Roman 


ren. 

Catholic,  he  authorised  the  trustees  to  take 
proper  steps  for  the  education  of  the  children 
in  the  Protestant  religion,  and  to  make  pro- 
vision for  their  maintenance  and  education 
out  of  the  property  bequeathed  to  his  son. 
In  a  codicil  the  testator  directed  that  the 
trustees  should  "have  power  to  take  out  of 
his  property  and  pay  to  hb  wife  the  said  sum 
of  £70  per  annum ;  and  also  have  charge  of 
the  produce  of  his  furniture  and  other  assets 
for  payment  of  his  legacy  to  her,  and  carr^r 
out  the  intention  of  his  will,  before  any  other 
charge  whatsoever,  provided  she  conformed  to 
his  wishes  and  did  not  interfere  with  the  trus- 
tees in  the  education  of  the  children  in  the 
Protestant  religion.** 

A  bond  for  £900.  to  the  trustees  of  the  set- 
tlement, mentioned  in  the  settlement  as  the 
security  for  so  much  of  the  £1269,  was  found 
amongst  the  papers  of  the  testator  at  bis 
death.  Held,  that  neither  under  the  settle- 
ment, nor  under  the  will  and  codicil,  notwitit- 
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standing  the  recital  in  the  will,  was  the  wife 
entitled  to  a  jointure  of  £120  or  £180 ;  and 
that  she  was  only  entitled  to  a  life  interest  in 
the  £1269  under  the  settlement;  and  to  the 
annuity  of  £70,  and  the  interest  of  the  pro- 
ceeds of  the  furniture  under  the  will. — Peirce 
y.  Locke,  2  I.  C.  B.  205.  (C.) 

1.  When  two  legacies,  of  different  amount, 
are  given  by  the  same  will  to  the  same  person, 
the  legacies  are  to  be  considered  cumulative, 
unless  a  contrary  intention  appears  in  the 
will. 

When  two  legacies  are  bequeathed  to  the 
same  person  by  different  testamentary  instru- 
ments, e.  ff.y  one  by  the  will,  the  other  by  the 
codicil ;  or  when  they  are  given  by  different 
codicils,  and  both  are  given  simpUcUer,  the 
Court,  in  the  absence  of  intrinsic  evidence  to 
the  contrary,  considers  the  legacies  cumula- 
tive. 

v.,  by  will,  after  confirming  the  provision 
made  for  his  wife  by  his  maniage  settlement, 
and  reciting  his  intention  to  make  a  further 
provision  for  her  by  way  of  annuity,  directed 
his  executor  to  purchase  £2333.  6s.  8d.  stock, 
and  transfer  it  to  trustees,  upon  trust  to  pay 
the  dividends  to  his  wife,  so  long  as  she  re- 
mained unmarried ;  and  that  on  her  marriage 
or  death  it  should  become  part  of  the  residue 
of  his  property.    By  codicil,  reciting  his  wUl, 
and  directing  that  the  codicil  should  be  an- 
nexed thereto,  and  taken  as  part  thereof,  and 
that  it  was  his  wish  to  increase  the  annuity 
bequeathed  by  will  to  his  wife,  he  directed  his 
executor  to  purchase  £3333. 6s.  8d.  stock,  and 
transfer  it  to  the  same  trustees,  upon  trust 
to  pay  the  dividends  to  his  wife,  so  long 
as  she  might  remain  his  widow,  and  no  longer; 
and  that  from  and  after  her  decease,  or  if  she 
married  again,  the  stock  should  form  and  be 
a  portion  of  the  residue  of  his  property,  to  be 
disposed  of  as  directed  by  his  will ;  he  rati- 
fied and  confirmed  his  will  and  codicil  in  every 
respect,    //c/d^  that  the  legacies  were  cumu- 
lative, and  that  the  widow  was  entitled  to 
both  annuities. — Brennan  v.  Moran,  6  I.  C.  B. 
126 ;  2  I.  Jur.  N.  S.  146.    (B.) 

2.  v.,  a  father,  who  had  government  stock 
standing  in  his  own  name,  in  1838  transferred 
all  except  a  small  portion,  into  the  joint 
names  of  himself  and  his  son,  A. ;  and  in 
1856  deposited  moneys  in  a  bank  in  their 
joint  names.  Small  purchases  of  stock  were 
at  intervals  made  in  tneir  names,  up  to  1851 ; 
and  joint  deposits  were  made  at  intervals 
up  to  y.'s  death  in  1862.  These  investments 
constituted  the  bulk  of  V.'s  property. 

No  definite  provision  for  A.  had  been  made 
by  v.,  whose  other  seven  children  lived  away, 
and  were  provided  for.  A.  was  married,  but 
lived  chiefiy  with  V.,  whom  he  assisted  in  his 
business,  and  who  during  his  life  received  all 
the  dividends  on  the  stock,  and  the  interest 
on  the  deposit  receipts ;  and  also  drew  small 
portions  of  the  principal  money  deposited. 

By  the  practice  of  the  bank,  new  deposit 
receipts  were  issued  on  every  occasion  of 
drawing  the  interest.  On  the  first  occasion  of 
the  joint  lodgment,  the  manager  of  the  bank 


explained  to  Y.  that  the  effect  would  be  to 
enable  the  son  to  draw  the  money  after  V.'s 
death.  V.  then,  and  on  a  subsequent  oc- 
casion, intimated  his  intention  that  the  son 
should  do  so  without  expense. 

There  was  evidence  that  V.,  18  months 
before  his  death,  stated  to  a  ihird  person 
that  he  did  not  mean  all  his  property-  to  go  to 
A.  after  his  death ;  and  a  short  time  before  his 
death  refused  to  allow  A.  to  meddle  with  the 
stock  certificates  and  deposit  receipts.  Evi- 
dence of  testamentary  intention  in  favour  of 
the  other  children  was  also  given.  Held 
(reversing  the  Lord  Chancellor's  decree),  that 
there  was  an  advancement  for  A.  to  the 
extent  of  the  joint  investments  and  deposits. 

Seruble^The  re- issue  by  the  bank,  accord- 
ing to  its  practice,  of  new  deposit  receipts  did 
not  amount  to  a  new  investment. — Fox  v.  F., 
15  I.  C.  B.  90.    (C.A.) 


XV.  1.  f.  GiJU  or  Powers  for  Maintenance: 
Directions  or  Trusts  to  Convey  or  SettU. 

3.  v.,  by  will,  directed  the  trustees  to  call 
in  money  due  to  him,  and  invest  it  in  the 

Surchase  of  freehold  estates  in  lands  or  here- 
itaments  of  a  clear  estate  of  inheritance  for 
the  use  of  his  son,  A.,  for  life;  after  A.'8 
death,  to  the  use  of  his  first  and  other  sons, 
according  to  senioritv  of  age  and  priority  of 
birth  ;  if  A.  died  without  issue  mak,  then  in 
trust  for  y.'s  second  son,  B.,  and  the  heirs 
male  of  his  body,  according  to  seniority,  &c.; 
and  desired  that  his  (V.'»)  sons,  and  the 
several  persons,  who  should  be  in  possession 
of  such  estates,  should  have  a  power  to  make 
leases  not  exceeding  three  lives  or  31  years. 
Held,  that  A.  was  entitled  to  an  estate  tail  in 
the  lands  to  be  purchased. — Herbert  v.  Bbtnden. 
IDr.  &Wal.  78.    (C.) 

4.  Lands  were  settled  to  V.*s  use,  for  life, 
remainder  in  fee  to  such  one  or  more  of  his 
children  as  he  should  by  deed  or  will  appoint 
to ;  in  default  of  appointment,  to  the  children 
equally. 

V.  devised  the  lands  to  his  wife,  for  life, 
upon  condition  that  she  thereout  maintained 
and  educated  his  children  in  such  manner  as 
his  executors  should  think  proper ;  and  that, 
after  defraying  all  necessaiy  expenses,  what- 
ever sum  remained  in  her  hands  at  the  end  of 
the  year  should  be  accumulated  as  a  fund  to 
pay  the  legacies  thereinafter  bequeathed  by 
him.  To  each  of  his  younger  children,  V.  be- 
queathed £500 ;  and  devised  the  lands  to  his 
eldest  son,  in  tail,  with  a  direction  that,  if  at 
his  wife's  death  a  fund  sufficient  to  pay  the 
legacies  had  not  been  accumulated,  those 
lands,  and  others  not  subject  to  the  power, 
should  stand  charged  with  the  deficiency. 
Held,  that  the  devise  to  the  children  was  not 
invalidated  by  the  prior  devise  to  their  mother, 
which  was,  nevertheless,  void  for  excess  of  the 
power. 

That,  during  her  life,  the  amount  of  rents 
not  being  required  to  maintain  the  younger 
children,  and  pay  the  legacies,  went  as  in  de- 
\  fault  of  appointment. 
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That  the  direction  to  maintain  the  younger 
children,  and  the  bequests  to  them,  were  pro 
tanto  a  good  execution  of  the  power. — Crozier 
V.  C,  5  I.  E.  R.  540.    (C.) 

1.  Vm  by  will,  directed  that  if  his  daughter 
married  a  professional  gentleman,  or  a  man 
embarked  in  trade  or  business,  and  not  pos- 
sessed of  landed  property  whereon  to  charge 
a  suitable  provision  for  her,  trust  funds  should 
be  settled  on  her  for  life,  and  on  her  issue 
after  her  death ;  but  if  she  married  a  gentle- 
man possessed  of  landed  estate,  who  made  a 
suitable  provision  for  her,  and  settled  his  es- 
tate on  their  issue,  the  trust  funds  should  be 
paid  to  him.  She  married  a  country  gentle- 
man, not  possessed  of  any  landed  estate,  not 
a  professional  gentleman,  not  a  man  embarked 
in  any  trade  or  business.  lie  afterwards 
bought  an  estate,  and  offered  to  put  it  in  set- 
tlement on  being  paid  his  wife's  fortune.  Ueldy 
that  the  trust  funds  should  be  settled  accord- 
ing to  the  directions  in  the  will ;  and  that  be 
was  not  entitled  to  a  life  interest  tlierein. — 
Briscoe  v.  B.,  7  I.  E.  B.  123 ;  1  Jon.  &  L.  334. 
(C.) 

2.  V.  bequeathed  a  pecuniary  legacy  to 
each  of  his  children,  some  of  whom  were  mi- 
nors ;  and  bequeathed  the  residue  of  his  pro- 
perty, after  payment  of  all  his  just  debts,  &c., 
and  the  several  legacies,  to  be  equally  divided 
between  all  his  sons  and  dangbters ;  and  di- 
rected that  the  "  interest  of  the  legacies," 
thereby  given  to  such  of  his  children  as  shoald 
not  be  of  age  at  his  decease,  should  be  paid 
to  his  wife,  to  be  applied  by  her  for  and  tow- 
ards their  maintenance  and  education.  Held. 
that  the  interest  of  the  respective  shares  oi 
the  residue,  as  well  as  that  of  the  pecuniary 
legacies,  was  applicable  to  the  maintenance  of 
the  minor  children. — Guinness  v.  G.,  14 1.  C.  B. 
218  ;  8  I.  Jur.  N.  S.  24.    (R.) 


XV.  1.  g.  Periods  to  which,  in  general,  words  are 
referable^  and  herein  of  *'  dyin^  with- 
out issuey**  and  of  Survivorship. 

8.  Devise  to  **  children  share  and  share 
alike."  The  first  codicil  appointed  a  guar- 
dian "  during  minority ;"  the  second,  provided 
that— **  in  the  event  of  the  death  of  any  of 
the  children,  their  portion  be  divided  dmong 
the  survivors,  share  and  share  alike."  Held, 
that  the  phrase,  "  in  the  event  of  the  death," 
meant  death  during  the  minority. 

In  a  will,  the  phrase,  *^  in  the  event  of  the 
death  of  the  devisee,  is  never  construed  to 
mean  the  event  of  a  lapse  by  death  before  the 
testator  dies,  unless  in  case  of  necessity.  — 
Montgomery  v.  M^  2  I.  E.  B.  161.    (C.) 

4.  v.,  seized  and  possessed  of  real  and 
personad  estates,  devised  a  chattel  interest 
to  B.,  her  executors,  &c.,  and  freehold  and 
chattel  estates  and  interests  to  C,  her  heirs, 
executors,  &c.,  with  a  proviso  that,  if  either 
should  die  unmarried,  or,  being  married,  should 
die  without  issue,  the  bequests  so  appointed 
for  such  of  them  so  dying  unmarried,  or, 
being  married,  dying  without  issue,  shoald  go 


and  remain  to  the  survivor  of  them,  her  heirs, 
executors,  &c.  Heidj  that  the  words  ^  without 
issue"  meant  an  indefinite  failure  of  issue, 
not  issue  living  at  the  death  of  the  devisee. — 
I  O^Donohoe  v.  Aiii^,  8  I.  E.  R.  185.    (E.E.) 

5.  Testator  devised  lands,  to  hold  from  the 
;  death  of  his  widow,  on  trust,  to  secure  an  an- 
;  nuity,  the  first  payment  thereof  to  be  made 

on  the  first  day  of  May  after  his  decease, 
//e/c/,  that  the  annuity  commenced  on  the 
testator's  death,  although  his  widow  was  still 
living.— Jodbon  v.  Hamilton,  9  L  £.  R.  430  ; 
3  Jon.  &  L.  702.    (C.) 

6.  A  power  was  given  by  will  to  successive 
tenants  for  life,  to  limit  a  rentcharge  *^for 
any  woman  or  women  whom  they  may  respec- 
tively marry,"  by  way  of  jointure  and  in  bar 
of  dower,  "to  be  in  proportion  to  the  mar- 
riage portion  they  shall  respectively  receive 
with  their  respective  wife  or  wives — i.  e.,X100 
jointure  for  every  £1000  they  shall  so  actually 
receive  as  a  marriage  portion  with  their  re- 
spective wife  or  wives,  if  they  shall  so  think 
fit,"  not  to  exceed  £500 ;  *'  such  grant,  limita- 
tion, or  appointment  to  be  made  cither  before 
or  after  marriage."  Held,  that  the  wife  of  a 
tenant  for  life,  who  afterwards  came  into 
possession,  but  who  had  been  married  before 
the  will,  was  not  an  object  of  the  power;  there 
being  no  grounds  from  the  rest  of  the  will  for 
giving  a  past  meaning  to  the  words  of  futurity. 

Semble — That  money  of  the  wife,  which  had 
been  settled  to  her  separate  use,  with  remain- 
ders to  the  husband  and  children  of  the  mar- 
riage, was  not  "received"  by  the  husband, 
witnin  the  meaning  of  the  power. — LHHon  v. 
!>.,  11  I.  E.  R.  423.    CC.) 

7.  Bequest  of  personalty,  in  equal  shares, 
"  to  each  and  every  of  my 'children  and  their 
issue,  whether  sons  or  daughters,  with  benefit 
of  survivorship."  Held,  tnat  the  testator's 
death  was  the  period  of  survivorship— Caii{^e/<f 
T.  Giles,  12  I.  E.  R.  427.    (R) 

8.  The  cases  respecting  the  period  to  which 
survivorship  shall  be  referred,  reviewed  and 
classified. — Forrester  v.  Smith,  2  L  C.  R.  70. 
(B.) 

9.  y.  devised  lands  to  his  son,  G.,  for  life ; 
remainder  to  his  first  and  other  sons  in  tail ; 
remainder  to  his  daughters  in  common  in 
tail;  and,  if  either  died  without  issue,  then 
to  his  surviving  daughter  and  the  heirs  of  her 
body;  in  default  of  such  issue,  to  his  right 
heirs  for  ever.  Held,  that  the  word  "survi- 
ving "  meant  "  other." — Smith  v.  Osborne,  3  I. 
Jur.  N.  S.  41.  (H.L.)— rS.  c,  6  H.  L.  Cas. 
376.] 

10.  v.  by  will,  made  in  1840,  in  case  of  his 
wife  having  a  child  after  his  death,  left  to 
that  child  eight  shares  he  had  in  the  N.  Bank, 
and  ten  shares  in  the  B.  Bank.  Hekl,  that 
three  children,  bom  after  the  will,  and  before 
V.'s  death,  were  entitled  to  the  shares. — 
White  V.  Biarber,  6  Bur.  2703,  approved  of. — 
In  rt  Lindsay,  8  I.  C.  R.  289 ;  6  L  Jur.  97.  (C.) 
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1.  v.,  by  will  in  1845,  bequeathed  personal 
estates,  in  the  following  terms : — "  The  inter- 
est of  which  I  leave  to  X.,  and  he  is  never  to 
demand  the  principal  so  long  as  the  interest 
is  satisfactorily  settled ;  and,  in  case  lie  shall 
dio  without  male  issue  lawfully  begotten,  and 
arriving  at  the  age  of  twenty-one  years,  it 
shall    then  descend  to  his  brother  Y.,  and 
his  male  issue  lawfully  begotten,  and  arriving 
at  the  age  of  twenty-one  years ;  and,  in  ca^e 
he  should  die  without  such  issue  lawfully  be- 
gotten, then  I  bcqneatli  the  same  to  W.  and 
his  family,  on  his  taking  the  name  of  M.,  so 
that  the  estate  may  remain  in  the  family ;  the 
interest  of  all  bonds  which  remain  on  the 
estate  to  continue  to  remain  on  the  estate, 
and  to  descend  from  heirs  to  heirs,  as  above 
stated."      Htldy    that,    notwithstanding   the 
29th  sec.  of  the  Wills  Act  (7  fT.  4  &  1  Ktc, 
c.  26),  the  failure  of  issue  intended  could  not 
be  construed  to  be  a  failure  of  issue  at  the 
death  of  the  first  taker;  a  "contrary  inten- 
tion" appearing  by  the  will ;  and  that,  conse- 
quently, the  gift  over  was  void  for  remoteness. 
—Green  v.  Gik»,  5  I.  C.  R.  26  ;  1 1.  Jur.  N.  8. 
90.    (C.) 

2.  A  testator  gave  a  life  estate  in  funds,  of 
which  the  principal  was  after  that  estate  to 
be  divided  among  several,  and  to  the  survivor, 
if  any,  died,  without  specifying  the  time  of 
survivorship.  Held,  that  the  legacy  did  not 
vest  until  the  death  of  the  tenant  for  life. 

The  word  "  vest  **  prima  fadey  means  **  come 
into  possession,"  and  not  '*  accrue  in  point  of 
interest" 

v.  devised  a  life  estate  to  B.,  and  after  B.'s 
death  to  six  persons  equally,  with  a  declara- 
tion that  "if  any  die  without  issue  before  his 
share  vests,  the  same  shall  belong  equally  to 
the  survivors."  Held,  that  the  word  "  vest " 
did  not  prevent  the  application  of  the  above 
rule. — Richardson  v.  Robertson^  7  I.  Jur.  N.  S. 
269.  (H.L.) 

8.  A  testator  bequeathed  a  legacy  to  a 
tenant  for  life,  and  after  her  death  to  the 
testator's  surviving  children.  Heldj  that  the 
survivorship  referred  to  the  death  of  the 
tenant  for  life. — Shaw  v.  MagiU,  7  I.  Jur.  N. 
S.298.    (R; 

4.  A  testatrix  bequeathed  to  each  of  two 
nephews  and  to  a  niece  a  legacy  a-piece,  on 
the  happening  of  certain  events ;  and  directed 
that,  if  either  or  any  of  the  legatees  died 
before  his  or  her  legacy  became  payable,  his 
or  her  share  should  go  to  the  survivors  or 
sorvlvor.  If  all  died  before  their  legacies 
became  payable,  the  aggregate  of  their  lega- 
cies was  bequeathed  among  a  number  of  lega- 
tees, one  of  whom  was  appointed  executor 
and  residuary  legatee,  "to  take  to  his  own 
use  the  amount  of  any  of  the  aforesaid  lega- 
cies which  may  become  void  by  the  death  of 
the  respective  legatees  happening  before  my 
decease."  One  of  the  nephews  and  the  niece 
died  in  the  life  of  the  testatrix.  Held,  that 
their  legacies  went  to  the  surviving  nephew. 

Eddy  that  the  word  "  payable  "  referred  to 
the  death  of  the  testatrix;  and  that  "sur- 


'  vivor "  meant  surviving  at   her   decease. — 
Daltony.  O'Beime,  8  I.  Jur.  N.  S.  107.   (M.O.) 


XV.  2.  Generally, 

5.  It  is  a  well  settled  rule  of  construction, 
never  to  put  a  different  construction  on  the 
same  word,  when  it  occurs  more  than  once  in 
an  instrument,  unless  there  appears  a  clear 
intention  to  the  contrary. — Ridgeway  v.  Mun- 
kittrick,  1  Dr.  &  War.  84.    (C; 

6.  v.,  by  codicil,  having  devised  lands  to 
trustees  for  charitable  purposes,  and  havin 
recited  that  they  were  then  let  at  a  clear 
yearly  rent  of  £237,  which  he  directed  to  be 
appropriated  in  the  particular  manner  speci- 
fied in  the  codicil,  to  maintain  an  almshouse, 
&c.,  declared  that,  if  the  rent  was  increased 
by  any  new  letting,  the  surplus  so  to  arise 
should  go  to  the  only  use  of  the  person  or 
persons  of  the  S.  &  C.  families,  who  should, 
for  the  time  being,  be  lord  or  lords,  lady  or 
ladies,  of  the  manor  of  D. ;  and,  if  those 
families  did  not  protect  those  charities,  or  if 
those  families  became  extinct,  in  either  case 
the  trustees  should  apply  those  surplus  rents 
in  addition  to  the  former  provisions  for  the 
charity.  After  V.'s  death,  those  families  sold 
D.  Seldy  that  they  had  not  thereby  become 
extinct  within  the  meaning  of  the  codicil. — 
Commrs,  ofCh.  D.  ^  B.Y.De  Clifford  1  Dr.  & 
War.  245.    (C.) 

7.  When  legacies  are  given  to  children 
"  subject  to  the  same  limitations  "  as  portions 
to  which  thev  are  entitled;  the  expressions 
put  them  on  the  same  footing  as  to  interest. — 
Brtdin  v.  B.,  1  Dr.  &  War.  494.  (C.) 

8.  Semble — ^The  dictum  in  Forth  v.  Chapman^ 
1  P.  Wms.  666,  and  the  doctrine  in  Dee  v. 
C(X)^,  7  East,  269,  "  that,  when  there  appears 
to  be  an  intention  on  the  face  of  a  will  to  give 
the  whole  of  a  term  of  years  away  from  an 
executor,  a  bequest  of  it,  though  only  for  a 
day,  is  a  gift  of  the  whole  term,  if  the  limita- 
tions over  are  void,"  cannot  be  sustained. — 
Ker  V.  Lord  Dwwinnon,  4  I.  E.  R.  843 ;  1  Dr. 
&  War.  609 ;  I  Con.  &  L.  886.    (C.) 

9.  Exception  to  the  maxim,  elies  incerius  in 
testamento  conditionem  fctcit,  Y.  bequeathed  to 
his  three  daughters.  A.,  B.,  and  C,  to  A., 
£1600,  to  B.,  £1000,  to  C,  £1200,  which  sums 
were  to  be  paid  to  them  respectively  on  their 
days  of  marriage,  with  lawful  interest,  to  be 
computed  from  the  day  of  his  death,  until 
they  were  fully  paid.  A.  and  C,  surviving  V., 
died  unmarried.  Held,  that  their  legacies  were 
vested. — Vize  v.  Stoney,  4  I.  E.  B.  64  ;  2  Dr. 
AWal.  660.    (C.) 

10.  S«m6fe— Stronger  words  are  required  to 
exonerate  personal  estate  from  paying  debts 
than  from  paying  legacies. — Lamphier  v.  Dea- 
pard,  4 1.E.  R.  386 ;  2  Dr.  &  War.  69 :  1  Con. 
&  L.  200.  (C.) 

11.  When  there  is  some  property  which 
comes  exactly  within  the  words  of  a  bequest, 
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it  will  not  include  other  property  to  which  it 
is  donbtf  al  whether  the  words  applv. — Ridge  v. 
Newton,  4  I.  E.  R.  389 ;  2  Dr.  &  War.  239 ;  I 
Con.  &  L.  381.  (C.) 

1.  iSewjAA^— The  rule  in  WiliTs  case,  Repts. 
16.  a.,  does  not  apply  to  personal  property. — 
Heron  v.  Stokes,  4  I.  E.  R.  284 ;  2  Dr.  &  War. 
89  ;  1  Con.  &  L.  270.  (C.) 

2.  When  the  Ecclesiastical  Court  has  given 
probates  of  both  instruments,  as  constituting 
one  will  or  testamentary  document,  the  whole 
is  to  be  construed  as  one  will. — Armstrong  v. 
Millar,  4  I.  E.  R.  659  ;  L.  &  T.  657.     CE.E.) 

3.  The  doctrine  of  cy-pres  applies  to  the 
construction  of  a  will  made  in  exercise  of  a 
power. — Stackpoole  v.  S.,  6  I.  E.  R.  18  ;  4  Dr. 
&  War.  320  ;  2  Con.  &  L.  506.  (C.) 

4.  V.  bequeathed  to  his  wife  F.  all  his  house- 
hold furniture  and  plate,  and,  subject  thereto, 
he  left  all  his  property  to  his  executors,  in 
trust,  immediately  after  his  decease,  or  so  soon 
as  they  conveniently  could,  to  sell  all  his  chat- 
tels (except  his  household  ifurniture  and  plate, 
and  his  horse  "Harkaway"),  and  invest  the 
produce  thereof  ;  and  as  to  his  horse,  desired 
that,  should  £1000  or  upwards  be  offered  for 
him,  his  executors  should  sell  him  ;  but  that 
if  that  sum  could  not  be  realised  for  him,  he 
should  be  kept  so  long  as  he  should  live,  and 
let  each  season ;  and  if  sold,  that  the  price 
should  likewise  be  invested.  V.  then  devised  an 
annuity,  and  subject  thereto  left  all  the  rest  of 
his  property  in  trust  to  pay  the  rents,  issues, 
and  the  whole  and  entire  produce  thereof,  to 
his  wife  F.  for  her  natural  life,  and  after  her 
decease  to  convey  it  over.  The  horse  was  not 
sold,  but  let  out  as  a  sire.  Held,  that  F.  was 
not  entitled  during  her  life  to  the  clear  earn- 
ings of  the  horse. 

SemUe  —  That  a  value  should  have  been 
placed  on  the  earnings  of  the  horse,  and  that 
F.  was  entitled  to  the  Court  rate  of  interest 
on  such  value. — Amoidv,  Etmis^  2  I.  C.  R.  601. 
CR.) 

6.  V.  devised  the  lands  of  Q.  in  trust,  as 
soon  as  conveniently  might  be  after  his  de- 
cease, to  sell  them ;  and  directed  that  their 
price,  together  with  their  rents  and  profits, 
until  sold,  should  be  considered  as  part  of  his 
personal  estate,  and  applied  in  the  same  man- 
ner as  his  personal  estate,  which  he  gave,  upon 
trust,  to  pay  his  funeral  expenses,  debts,  and 
legacies  ;  and,  in  the  next  place,  that  its  yearly 
amount,  and  the  yearly  rents  and  profits  of  the 
lands  which  should  be  purchased  with  such  per- 
sonal estate,  or  any  part  thereof,  should  be  ap- 
plied to  pay  his  debts  and  legacies,  until  they 
were  satisfied.  The  residue  of  his  personal  es- 
tate he  gave  upon  trust,  to  ley  it  out  in  purchas- 
ing lands  of  inheritance  in  fee,  to  be  conveyed 
to  nis  grandson,  T.,  and  his  heirs,  subject  to  a 
charge  for  renewing  chattel  leases ;  and  di- 
rected a  term  for  years  to  be  created  out  of 
such  purchased  lands  for  that  purpose ;  and 
upon  trust,  that  until  a  proper  purchase  could 
be  made,  the  trust  money  should  be  laid  out 


at  interest,  and  applied  towards  discharging 
the  purchase-money.  He  directed  his  trustees 
to  renew  his  chattel  leases,  which  he  bequeath- 
ed  to  T.  for  life.  V.  died  in  1771.  From  that 
time,  to  1837,  T.  continued  in  possession  of  Q., 
and  of  the  chattel  leases.  From  1820  to  1837, 
he  paid  large  sums  for  renewal  fines.  Ueldf 
that  the  accumulation  of  the  rents  cf  Q.  was 
to  cease  at  the  end  of  a  year  from  V.*8  death, 
and  that  the  rents  from  that  period  to  1820, 
when  the  trust  to  raise  the  renewal  fines  arose, 
belonged  to  T.;  but  that  after  1820  the  renU 
were  to  be  set  off  against  the  renewal  fines. — 
Smith  V.  Dungannm,  3  I.  C.  R.  316.    (C.) 

6.  On  W.'s  marriage  with  A.,  the  ptf.,  a 
mortgage  term,  and  £6000  secured  thereby, 
were  assigned  to  trustees  for  W.  for  life,  re- 
mainder to  provide  a  jointure  of  £300  per 
annum  for  A.,  remainder  for  the  first  son  of 
the  marriage  who  should  attain  age.  C.  was 
the  first  son  who  attained  age.  W.  died.  C. 
became  indebted  by  judgments  to  A.  A.'s 
jointure  and  the  interest  on  her  judgments 
were  regularly  paid  down  to  1846.  C.  be- 
queathed all  his  money  and  securities  for 
money  to  E.,  and  constituted  him  sole  execu- 
tor. C.  died  in  1834.  E.  beoueathed  his  in- 
terest in  the  mortgage  to  his  children,  in 
various  shares ;  £1200  part  of  it  to  his  daugh- 
ter, A.  W.,  and  a  like  sum  to  his  son  V.,  and 
constituted  S.  sole  executrix.  V.  died  in 
1846,  and  S.  proved  his  will.  By  deed  made 
in  1850  between  A.  W.  of  the  first  part,  S.  of 
the  second  part,  and  G.  of  the  third  part, 
A.  W.  and  S.  in  her  own  right,  and  as  repre- 
sentative of  C.  and  E.,  assigned  to  G.,  for 
value,  £800,  part  of  A.  W.*s  portion  of  the 
mortgage. 

S.  assented  to  the  legacy  to  E.,  and  by  deed 
of  1849,  made  between  E.  and  F.,  £.  for 
value  assigned  his  portion  of  the  mortgage 
toF. 

A.  filed  a  creditor's  bill  against  S.,  pray- 
ing an  administration  of  the  estate  of  C.  and 
y .  Held^  that  A.*8  j  udgments  were  not  charges 
upon  the  bequeathed  portions  of  the  mortgage 
in  priority  to  the  claims  of  G.  and  F.  That 
the  lapse  of  time  before  the  death  of  C,  pre- 
vented A.  from  following  his  assets  into  the 
hands  of  a  purchaser  for  value;  and  that 
the  assignment  by  the  specific  legatee,  with 
the  assent  of  the  executrix  of  the  legatee  and 
the  executrix  of  the  debtor,  barred  the  claim 
of  the  ptf.—  Ward  v.  W^  4  I.  C.  R.  216.    (C.) 

7.  V.  devised  specific  real  property  on  tmst 
for  his  eldest  son  T.,  absolutely ;  and  other 
specific  real  property  to  trustees  during  the 
minority  of  his  second  son  D.,  to  receive  the 
rents  and  create  an  accumulating  fund  for  the 
benefit  of  V.'s  younger  children ;  and  after  D. 
attained  age,  upon  trust  for  him  absolutely. 
V.  created  similar  trusts  of  other  property  for 
the  benefit  of  his  other  younger  sons,  and 
directed  similar  accumulations  during  the  mi- 
nority of  those  to  be  entitled  to  them.  After 
sundry  legacies,  and  some  rather  complicated 
provisions,  V.  bequeathed  any  sum  which 
should  remain  out  of  his  assets,  or  of  the 
savings  of  his  real,  freehold,  or  chattel  proper* 
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' ,  and.  all  the  residae  of  his  estates,  to  and 
>iig  all  his  children  who  shgald  attain  age, 
re  and  share  alike :  but  if  no  child  save  T. 
uld  attain  age,  he  gave  to  his  wife  £1000, 
I  authorised  her  to  dispose  of  a  house  among 
children  ;  and  as  to  the  remainder  of  his 
>perty,  which  would  have  descended  to  such 
Id,  if  living,  he  gave  the  same  to  his  bro- 
irs  and  sisters.  At  the  date  of  the  will,  T. 
d  attained  age  ;  all  the  other  children  were 
nors.  Held,  that  T.  was  not  entitled  to  any 
are  of  the  residue.— ITaima  v.  BeU,  7 1.  C.  R. 
d.     CC.) — [Affirmed :  tWd;  221.    (C.A.-)] 


V.  8.  NcUure,  Quantity^  and  Quality  of  Estate, 
or  Interest  in  Meal  or  Personal  EstcUe. 
a  Generally. 

b.  Fee-single,  or  Quasi  Fee, 

c.  Absolute  Interest. 

d.  Estate  Tail. 

e.  Estate  for  Life,  or  other  Limited 

Interest. 

f .  Joint  Tenancy, 

g.  Tenancy  in  Common, 

h.  Estate  Beneficial,  or  clothed  with 
a  Trust, 

i.  Whether  to  be  enjoyed  in  specie, 
or  not. 

j.  Estate  Vested,  subject  to  be  De- 
vested: Period  of  Vesting. 

k.  Annuities, 


XV.  8.  a.  Generally. 

1.  "  It  is  my  will  that  my  trustees  shall  sell 
by  auction  all  my  coins  and  gems,  escept 
such  as  my  wife  shall  choose  to  keep  for  her 
own  use." 

The  wife  chose  to  keep  them  all.  Held, 
that  she  was  entitled  to  do  so. — Vincent  v. 
Percival,  2  Jon.  635.    (E.E.) 


XV.  3.  b.  Fee-simple,  or  Qucui  Fee. 

'        2.  V.  devised  his  lands  to  his  wife.    By  a 
^    separate  clause  he  gave  her  specified  chattels, 
'     and  adde^  fourthly: — "I  order  my  wife  to 
'     pay   the   loUowlng  legacies"— (enumerating 
them).    He  appointed  her  and  another  exe- 
cutors.   Held,  that  the  legacies  were  charged 
'     on  the  lands,  and  that  the  wife  took  the  fee. 
Neither  the  word  **  thereout,"  nor  "  paying," 
is  required  to  make  payment  of  a  legacy  a 
condition,  so  as  to  give  the  devisee  the  fee 
in  the  lands  charged  therewith.- J^oAiwon  v. 
jBitufy,  11I.E.R.386.    (C.) 

I  8.  v.,  being  entitled  under  a  f  .-f .  grant  to  a 

farm  called  K.,  by  his  will,  executed  long 

I  before  the  passipg  of  the  Wills  Act  (7  W,  4 
&  1  Vic,  c.  26),  made  a  yearly  provision,  con- 
sisting of  a  certain  quantity  of  oatmeal,  pota- 
toes and  turf,  for  his  wife,  and  directed  that 
this  provision  should  be  paid  by  his  sons  B., 
C,  and  D.,  in  certain  proportions.  In  two 
subsequent  and  totally  distinct  clauses  of  his 
will  he  devised  as  follows  :— "Fourthly,  I  be* 
queith  to  my  son  C.  one-half  of  that  farm 


called  K.,  he  paying  yearly  £2.  138.  6d."— 
"  Sixthlvy  I  bequeath  to  my  son  D.  the  other 
half  of  K.  aforesaid,  he  paying  yearly  £2.  I3s. 
6d."  Held,  that  the  fee-simple  in  the  two 
moieties  passed  by  these  deYisea.—M'Naghten 
V.  Boyd,  2  I.  Jur.  N.  S.  177.    {VL) 

4.  v.,  seized  for  lives  renewable  for  ever  of 
the  reversion  expectant  on  a  term  of  99  years 
in  the  lands  of  G.,  by  deed  dated  the  16th 
March  1797,  settled  his  interest  in  G.  upon  W. 
for  life,  remainders  over,  the  ultimate  rever- 
sion to  himself  in  fee.  On  the  20th  May  1797, 
v.,  by  will,  devised  "  whatever  residue  might 
remain  of  his  fortune  undisposed  of  by  his  wUl" 
equally  amongst  all  his  children,  sons  and 
daughters,  and  made  a  codicil  in  1802,  recitine 
that  it  was  his  intention  to  have  divided 
the  residue  of  his  fortune  between  his  wife 
and  all  his  children,  but  that  he  had  since 
considered  that  is  would  be  "  great  ease"  to 
his  wife  to  leave  to  his  children  specific  sums 
instead  of  their  respective  shares  of  the  re- 
sidue of  his  fortune;  and  he  thereby  be- 
queathed to  his  children  specific  sums  **  in  lieu 
and  stead  of  all  residue  of  his  fortune;"  and 
after  payment  thereof  left  and  bequeathed 
the  rest  and  remainder  of  all  such  residue  to 
his  wife.  All  the  limitations  in  the  settle- 
ment of  1797  before  V.'s  reversion  were  ex- 
hausted after  V.*s  death.  Held,  that  V.'s 
interest  in  the  lands  of  G.  passed  by  the 
residuary  devise  in  the  codicil. 

The  word  "  fortune,"  in  a  devise,  ;)rtiiia/aci« 
includes  both  real  and  personal  property. — 
Spearing  v.  Hawkes,  6  L  C.  B.  297 ;  2  1.  Jur. 
N.  S.  406.    (C.A.) 


XV.  8.  c.  Absolute  Interest, 

5.  Testator,  seized  of  B.,  under  a  lease  for 
lives  renewable  for  ever,  gave  his  wife  hia 
dwelling-house,  a  cow's  grass  for  her  in  sum- 
mer, and  fodder  for  her  in  winter,  yearly  and 
eveiyyear,  as  long  as  she  lived ;  with  four  bush- 
els of  potatoes,  set,  dug,  and  ground :  with 
half  a  peck  of  flax-seed,  and  a  cart  of  made  turf, 
brought  and  drawn  up,  yearly  and  every  year. 
He  then  gave  his  son  John  four  acres  of 
land ;  and  his  son  Andrew  the  remainder  of 
his  farm  of  B. ;  *♦  and  further,  I  allow  my  son 
Andrew  to  make  good  the  aforesaid  benefits 
that  I  do  leave  to  my  wife ;  to  him  the  said 
Andrew,  and  my  son  John  I  do  allow  that 
they  both  shall,  equally  between  them,  be  both 
alike  in  doing  whatever  labour  belongeth  to  it." 
Held,  that  John  took  the  absolute  interest  in 
the  four  acres  devised  to  him. — Morrough  r. 
Lord  Dufferin,  2  Jon.  719.    (KE.; 

6.  When  a  testator  devised  to  trustees  his 
*'  estate  and  interest "  in  farms  of  which  he 
was  seized  for  lives  renewable  for  ever,  in 
trust,  after  paying  certain  annuities^  &c.,  to 
permit  and  suffer  his  nephew.  A.,  to  enjoy 
the  same  for  his  life ;  and,  from  and  after 
his  decease,  to  permit  such  son  of  his  as 
should  attain  the  age  of  421  years  to  enjoy 
said  lands ;  and  on  failure  of  such,  remainder 
to  his  nephew,  B.,  for  his  life ;  remainder  to 
his  first  son,  as  before.    Hdd,  that  a  son  of 
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A/s,  who  attained  the  aee  of  21,  and  died 
in  the  lifetime  of  his  father,  took  the  abso- 
lute interest  in  those  premises.  —  Kirby  v. 
aUea,  2  I.  E.  R.  424.     (E.E.^ 

1.  Testator,  seized  of  the  lands  of  D.  nnder 
a  lease  to  him  and  his  heirs  pur  autre  vie^ 
made  his  will,  commencing  thus  : — ''As  to 
such  estate  and  worldly  substance  as  I  am 
possessed  of  or  entitled  to,  I  dispose  thereof 
in  manner  following."  He  then  devised  the 
lands  of  D.,  and  all  his  estate  and  interest 
therein,  to  S.  and  his  heirs,  upon  trust,  to 
apply  the  rents  in  payment  oi  debts  until 
the  same  should  be  discharged  ;  and,  after 

>  the  same  should  be  discharged,  to  permit 
his  heir-at-law  to  take  thereout  £40  a-year, 
for  three  years  only;  and,  subject  thereto, 
to  the  use  of  his  sons  T.  and  J.,  share  and 
share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants.  He  also  devised  other  lands 
for  the  benefit  of  his  other  sons  and  their 
families,  by  apt  technical  words;  and  be- 
queathed the  residue  of  his  personal  property 
to  his  heir-at-law.  There  was  not  any  resi- 
duary bequest  of  the  real  estate.  Hetdt  that 
T.  and  J.  took  the  absolute  interest  in  the 
lease  of  the  lands  of  D. —  Bradahaw  v.  B.^ 
6  I.  E.  R.  310.    (E^.) 

2.  V.  devised  B.  to  her  nephew  F.,  for  life ; 
remainder  to  his  first  and  other  sons  in  tail 
male  ;  remainder  to  R.  and  several  other 
nephews,  successively,  for  like  estates.  She 
devised  W.  to  R.  for  life;  remainder  to  his 
first  and  other  sons  in  tail  male ;  with  re- 
mainders over  to  F.,  and  several  other 
nephews,  in  like  manner.  Afterwards,  by  a 
codicil,  v.,  reciting  the  gifts  to  F.  and  R., 
and  declaring  her  wish  to  give  R.  the  pro- 
perty devised  to  F.;  and  v.  v. ;  she  revoked 
those  gifts,  and  devised  the  provision  given 
by  her  will  to  F.,  to  R.,  his  heirs,  executors, 
&c.;  and  in  lieu  thereof  devised  to  F.,  his  ex- 
ecutors, &c.,  the  property  given  by  her  will  to 
R.  Hddf  that  the  limitations  over  to  the 
other  nephews  were  revoked,  and  that  R.  and 
F.  respectively  took  absolute  interests  in  their 
gifts. — Murray  v.  Johnson,  8  Dr.  &  War.  143  ; 
2  Con.  &  L.  104.    (C.) 

8.  Bequest  of  personalty  by  will,  executed 
after  the  1  Fic,  c.  26,  to  "A.  and  B.,  to  be 
divided  equally ;  with  a  request  to  A.  that, 
should  he  die  withont  lawful  issue,  the  pro> 
perty  which  I  bequeath  him  shall  revert  back 
to  the  sons  of  B.  Held,  that  A.  did  not  take 
an  absolute  interest  in  his  moiety. — In  re 
O'Beime,  7  L  E.  B.  171 ;  1  Jon.  &  L.  852.  (C.) 

4.  y.  gave  a  sun  to  her  children  who  should 
be  living  at  her  decease ;  and,  if  she  died 
without  leaving  any  such  issue,  over.  Having 
a  power  to  appoint  to  D.*s  children,  V.  gave 
£2000  to  the  separate  use  of  A.  (one  of  them) ; 
and,  if  she  died  without  issne  by  her  then 
husband,  or  any  other  whom  she  miffht  there- 
after take,  that  £2000  to  be  divided  amongst 
other  objects  of  the  power.  Heid,  that  A. 
was  absolately  entitled  to  the  £2000.— Com/- 


field  y.  Moffuirtf  8  I.  E.  R.  164 ;  2  Jon.  &  L. 

141.    (C.) 

5.  Bequest  of  chattels  real  to  A.  for  life, 
remainder  to  his  lawful  issue,  to  be  disposed 
of  to  them  as  he  might  think  fit;  on  failure  of 
his  lawful  issue,  over.  Held,  to  vest  the  abso- 
lute interest  in  A. — Delap  y.  H<iUj  1  L  Jar. 
312.    (C.) 

6.  Devise  of  freeholds  to  B.,  "  to  be  kept  in 
trust  for  C;  that  is,  B.  is  to  let  the  premises, 
and  to  give  the  rent  to  my  son,  C,  for  his 
support.'  Held,  that  C.  took  an  absolute  es- 
tate. 

The  1  Vic,  c.  16,  put  real  and  personal  es- 
tates on  a  parity. — ifalcolmum  v.  Ju.,  3  L  Jar. 
150.    (C.) 

7.  y.  bequeathed  a  chattel  interest  to  J 
and  T.,  and  the  survivor  of  them,  and  to  the 
heirs  of  such  survivor,  not  as  joint  heirs,  but 
as  tenants  in  common  ;  and  declared  his  will 
to  be,  that  if  both  J.  and  T.  died  without  issue^ 
the  share  or  shares  of  both,  or  such  one  of 
them  as  died  without  issne,  should  go  to  y.'s 
rightful  heirs-at-law.  T.  bequeathed  all  his 
property  of  every  description  to  J.,  and  died. 
Heul,  that  J.  took  the  absolute  interest  in  the 
chattel. 

J.  bequeathed  the  same  interest  to  B.  for 
life,  without  impeachment  of  waste,  and  from 
the  decease  of  B.,  then  to  the  use  of  the  first 
son  of  B.;  and  the  first  and  other  sons  of  the 
first  son,  or  the  daughter  or  daughters  of 
such  first  son;  remainder  to  the  second  and 
other  sons  of  B.,  successively,  and  their  Issue, 
male  or  female ;  for  want  of  such  issue  male 
in  B.,  remainder  to  his  issue  female,  and  for 
want  of  any  issue  in  B.,  remainder  over.  Held, 
that  B.  took  a  life  interest,  with  remainder  to 
his  first  son  absolutely. — Murphy  y.  JohnstoHy 
6LC.  R.  230.    (C.) 

8.  A  testator,  having  directed  the  accmna- 
lation  of  a  fund,  ordered  that  his  executors 
should  invest  it  in  the  funds,  *^  the  same  to  be, 
and  remain  to  the  use  of  J.  and  R.  during 
Uieir  natural  lives  respectively,  in  equu 
moieties,  with  full  power  and  aathority  to 
each  to  receive  the  interest  thereof- daring 
their  respective  lives,  with  remainder  over  to 
the  first  and  every  other  son  of  each,  accord- 
ing to  seniority  of  age  and  priority  of  birth ; 
and  in  case  of  failure  of  issue  male  or  female 
in  each,'*  then  over.  On  the  death  of  R. 
without  having  ever  married — Held,  that  as 
he  would  under  the  limitations  have  taken  an 
estate  tail  in  realty,  he  took  an  absolute 
interest  in  his  moiety  of  the  fund. 

SembU—ThAt  Ex  parte  Wvnch  (6  De  G.  M. 
&  G.  188),  and  cases  of  that  class,  do  not 
abrogate  the  old  rule  of  construction;  bat 
relax  the  rule,  where  the  testator's  intention 
is  clearly  in  favour  of  such  a  construction. — 
MonteagU  v.  Langrishe,  5  I.  Jar.  N.  S.  403. 
(C.) 

9.  y.  devised  all  his  landed  property  to  his 
son,  R. ;  and  in  case  his  said  son  died  onder 
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Le  age  of  twenty-one  years,  gaye  his  property 
>  his  nephew,  £. ;  and  in  case  his  nephew,  E. 
ied  tiiider  the  age  of  twenty-one  years,  gaye 
to  his  nephew,  P.  V.  then  directed  his 
Kecutors  to  realise  his  outstanding  personal 
state  ;  and,  reciting  that  he  was  entitled  to  a 
Lind,  *'  ordered  and  directed  that  it  might  be 
istribated  share  and  share  alike  between 
is  son  R.,  and  his  nephew  E.,  or  his  (the 
ephew's)  brother.  P."  R,  E.,  and  P.,  all 
aryived  V.  HelOj  that  the  fund  should  be 
ivided  equally  between  R.  and  E. — Carejf  y. 
7.,  6  I.  C.  R.  266.  (C.) 

1.  V.  gaye  all  his  property,  real  and  per- 
onal,  to  trustees,  and  directed  that  they 
hoald  sell  his  freehold  estate,  and  make  up 
in  account  of  his  estate,  so  that  they  might  be 
ible  to  make  a  diyision  among  his  nine  child- 
ren, to  whom  he  left  it  in  equal  shares. 

After  other  directions,  he  declared  that  he 
left  the  shares  of  his  daughters  to  them,  for 
their  respectiye  liyes,  free  from  the  control  of 
their  husbands,  with  power  to  appoint  those 
shares  among  their  children,  notwithstanding 
coyerture.  In  a  subsequent  clause  he  directed 
that  the  shares  of  his  sons,  who  should  haye 
attained    twenty-one,  at   his  death,    should 
forthwith  yest  in  them ;  and  that  the  shares  of 
the  other  sons  should  yest  as  they  should  after- 
wards respectiyely  attain  age,  and  the  shares 
of  daughters  on  marriage ;  and  that  the  shares 
of  sons  who  should  die  under  twenty-one, 
and  of  daughters  who  should  die  unmarried, 
should  go  amongst  the  survivors  as  therein 
mentioned.    J.,  one  of  V.*s  daughters,  mar- 
ried, and  died  without  exercising  her  power 
of  appointment,   leaving  one  child.      Held, 
that  J.  took  an  absolute  interest  in  her  share 
of  the  fund.— itf  *7Var  v.  APDoweli,  11  L  C.  B. 
338 ;  6  L  Jur.  N.  S.  146.  (C.) 

2.  v.,  after  particularising  his  real  and  per- 
sonal estate,  bequeathed  the  residue  thereof 
to  his  children  living  at   his   death,   share 
and  share  alike ;  the  shares  of  his  daughters 
to  be  paid  to  them  on  their  respective  days  of 
marriage,  provided    a  settlement,  with  the 
approbation  of  his  executors,  was  executed 
on  the  marriage  of  each ;  and  if  such  settle- 
ment was  not  made,  each  of  his  daughters 
should  be  entitled  to  the  interest  of  her  share 
for  life  only,  with  a  gift  over.    V.  declared 
that  if  any  of  his  daughters  died  unmarried, 
"  she  shall  have  power  and  liberty  to  dispose 
of,  by  wlU  or  otherwise,  the  sum  of  £600  of 
her  share,  and  the  remainder  of  her  share  is 
to  be  divided,  share  and  share  alike,  amongst 
all  my  other  children  then  living,  except  those 
who  may  have  married  without  the  settlement 
aforesaid."    C,  one  of  Y.'s  daughters,  died 
intestate,  and  unmarried.    Held,  that  C.  took 
an  absolute  interest  in  her  share,  to  the  ex- 
tent of  £500,  which  was  to  be  considered  as  a 
gross  sum  of  money  taken  out  of  her  share, 
and  not  as  an  aliquot  part  of  her  share ;  and 
that  it  was  to  be  considered  as  personalty  in 
C,  and  not  as  partly  real  and  partly  personal. 
— /n  re  M'DonnelTs  Estate,  13  I.  C.  R  268. 

(Lj:.c.) 


I  8.  V.  bequeathed  moneys,  lent  on  mortgage, 
to  A.  for  life,  remainder  to  his  "first  and 
other  sons.**  The  will  also  contained  devises 
of  fee-simple,  freehold,  and  chattel  lands  to 
the  first  and  other  sons  of  A.  successively. 
Heidj  that  the  first  son  of  A.  took  the  whole 
mortgage  money  absolutely. — In  re  Staunions 
Minors,  14  I.  C.  R.  98.    (R.) 

4.  By  marriage  settlement,  two  sums  of 
£1000,  one  the  property  of  the  husband,  the 
other  that  of  the  wife,  were  vested,  fti  trust, 
to  pay  the  interest  from  time  to  time,  as  re- 
ceived, or  to  permit  the  wife  to  receive  and 
take  "the  said  two  several  sums  of  £1000 
respectively,  and  all  interest,  benefit,  and  ad- 
vantage arising,  or  to  arise  therefrom,*'  to  her 
separate  use ;  "  said  two  several  sums  to  be  so 
received  and  taken"  in  full  for  her  jointure, 
and  in  bar  of  dower ;  and  if  the  husband  sur- 
vived her,  to  permit  him,  during  life,  to  receive 
those  two  several  sums,  and  all  interest,  &c., 
derivable  therefrom ;  with  power  of  appoint- 
ment of  those  two  several  sums  among  the 
issue  of  the  marriage,  to  the  husband;  in 
default  of  appointment,  to  such  issue,  in  equal 
shares;  in  default  of  issue  surviving  at  the 
death  of  the  husband,  those  sums  were  to  be 
disposed  of  as  the  husband  should  appoint. 
Provided  that  when  the  husband  should  ac- 
quire property  in  lands  producing  £200  a-year, 
and  should  settle  a  jointure  of  £200  a-year  on 
the  wife,  subject  to  the  same  limitations  as 
those  sums  were  declared  subject  to,  it  should 
be  lawful  for  him  to  receive  those  two  sums 
for  his  own  use.  No  issue  of  the  marriage 
survived  the  husband.  He  died  before  the 
wife,  without  having  settled  any  jointure,  or 
made  any  appointment  of  the  fund.  Held, 
that  the  wife  took  only  the  interest  of  the 
fund  for  her  life. 

That  the  husband  was  entitled  to  the  in- 
terest of  the  fund  for  his  life,  with  a  general 
power  of  appointment  over  the  principal. 

Tbat  no  appointment  having  oeen  made  by 
him,  there  was  a  resulting  trust  in  favour  of 
the  administrator  of  the  husband  as  to  £1000, 
and  a  similar  trust  to  the  wife's  executor  as 
to  the  other  £1000.— /n  re  Lane*8  Trusts,  14  I. 
C.  R.  623.  (R.) 

6.  v.,  seized  in  fee  of  the  lands  of  "  Baskin," 
and  for  life  in  entailed  lands,  was  empowered 
by  his  marriage  settlement  to  charge  the 
entailed  estates  with  £6000  for  his  own  use. 
He  mortgaged  them  to  his  brother,  to  whom, 
as  the  deed  recited,  their  mother  had  be- 
queathed arrears  of  jointure  (amounting  to 
more  than  £6000)  charged  upon  those  estates, 
which  v.,  to  secure  those  arrears,  thereby 
charged  with  £6000.  Amongst  the  names  of 
the  mortgaged  townlands  occurred  "  Batskin." 
Held,  that  "  Baskin  "  had  been  introduced  by 
mistake,  and  was  not  charged  with  .the  mort- 
gage debt. 

v.,  by  subsequent  will,  reciting  that  all 
his  estates^  except  "  Baskin,"  and  the  town- 
land  of  K.,  were  settled  on  his  eldest  son, 
devised  (without  mentioning  what)  to  trustees, 
in  trust,  for  his  son  B. ;  and  then  devised  to 
them  for  his  son  C,  K.,  together  with  other 
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specified  premises.    Held,  that  B.  was  abso- 
lutely entitled  to  **  Baskin." 

V.  thereby  farther  charged  "  said  property, 
according  to  the  power  given  me,  with  the  sum 
of  £1000  sterling,  for  my  daughter  Jolia,  in  ad- 
dition to  her  share  of  the  som  charged  by  my 
marriage  settlement/'  At  V.'s  death,  the  mort- 
gage debt  amounted  to  only  X4688 ;  so  that 
£312  became  thereby  absolntely  discharged 
from  the  mortgage.  Held,  that  Julia  was 
absolutely  entitled  to  that  sum. — Mantgomenf 
T.  3f.,  10 1.  Jur.^N.  8.  102.  (C.) 

1.  V.  bequeathed  the  life  use  of  all  his 
funded  property,  moneys,  and  securities  for 
money,  to  his  sons,  A.  and  B.,  share  and  share 
alike,  for  their  lives,  with  power  to  them  to 
invest  it;  and  directed  that,  after  their  re- 
.  spective  deaths,  the  issues  and  profits  arising 
tnerefrom  should  go  to  their  respective  eldest 
sons  bom  in  wcdloclc,  share  ana  share  alike, 
during  each  of  their  natural  lives  and  life ; 
and  so  on  to  the  eldest  sons  of  the  eldest  sons 
bom  in  wedlock,  in  succession,  share  and  share 
alike,  on  their  attaining  age  respectively, 
subject  to  beuuests,  with  cross  limitations  to 
A.  and  B. ;  if  they  both  died  without  male 
issucL  then  among  their  female  issue,  as  they 
should  respectively  appoint.  At  Y.'s  death 
there  was  not  any  son  bora  to  A.  Held,  that 
to  carry  out  the  general  intent,  the  will  must 
be  construed  to  give  A.'s  eldest  son,  bom 
after  V.'s  deatli,  an  estate  tail  in  realty ;  and, 
therefore,  that  he  took  an  absolute  interest 
in  his  share  of  V.'s  personalty. — In  re  Cleary's 
TVtM^  16 1.  C.  R.  488.    (B.) 


XV.  8.  d.  Estau  TaiL 

2.  Lands  irere  devised  in  tmst  for  A.  for 
life,  remainder  in  trust  for  her  issue  male  and 
their  issue  mato^  in  such  manner  as  A.  should 
appoint ;  and  tn  default  of  such  issue  male, 
in  trust  for  B^  for  life,  remainder  in  trust 
for  such  of  hto  Issue  male  and  their  issue  as 
he  should  appoint,  and  in  default  of  such  ap- 
pointment tlien  over.  Heid,  that  B.  took  an 
estate  taiL—Zrirm  v.  Cuffe,  Hayes,  80.  (E.E.) 

8.  v.,  by  will,  directed  his  trustees  to  call 
in  money  to  which  he  was  entitled,  and  invest 
it  in  the  purchase  of  freehold  estates  in  lands 
or  hereditaments  of  a  clear  estate  of  inherit- 
ance, for  the  use  of  his  son.  A.,  for  life ;  after 
his  death,  .to  the  use  of  his  first  and  other 
sons,  according  to  seniority  of  age  and  prior- 
ity of  birth.  If  A.  died  without  issue  male, 
in  trust  for  V.'s  second  son,  B.,  and  the  heirs 
male  of  his  body,  according  to,  &c.;  and  de- 
sired that  those  sons,  and  the  several  per^ 
sons  who  should  be  in  possession  of  those 
estates,  should  have  power  to  make  leases  not 
.exceeding  three  lives  or  81  years,  at  the  full 
improved  value.  Held,  that  A.  was  entitled 
to  an  estate  tail  in  the  lands  to  be  purchased. 
-'Herbert  v.  Dbtnden,  1  Dr.  &  War.  78.    (C.) 

4.  v.,  who  had,  under  his  marriage  settle- 
ment, a  power  of  appointing,  by  will  or  deed, 


lands  held  jmr  autre  vie,  to  any  of  his  sons,  for 
any  estate  not  exceeding  an  estate  tail,  by- 
will,  reciting  the  power,  devised  the  lands  to 
a  trustee,  to  the  use  of  his  third  son  for  life; 
remainder  to  the  trustee  during  his  life,  to 
preserve  contingent  remainders ;   remainder 
to  the  first  and  other  sons  of  that  son  in  ttil; 
in  default  of  such  issue  of  his  third  son,  to  his 
other  sons  successively  for  life,  with  similsr 
remainders  to  their  first  and  other  sons  in 
succession.    By  a  codicil,  V.  directed  that 
other  lands,  included  in  the  settlement,  which 
he  had  by  will  devised  to  his  sixth  son,  should, 
on  the  happening  of  a  particular  event,  namelj, 
the  death  of  his  eldest  son  without  issne,  be- 
long to  the  third  son  in  talL    The  third  sob, 
in  1816.  before  the  happening  of  the  event  on 
which  he  was  to  take  the  additional  linds, 
executed  a  settlement,  by  lease  and  release, 
upon  his  marriage,  by  which,  after  reciting  his 
title  to  the  lands  devised  to  him  by  the  will, 
and  that  he  was  contingently  entitled  to  the 
lands  devised  to  him  by  the  codicil,  he  settled 
all  the  the  lands  upon  himself  for  life;  re- 
mainder to  the  first  and  other  sons  of  the 
marriage  in  tail ;  and,  in  default  of  such  issue 
settled  the  lands  devised  by  the  will,  npos 
his  brothers  successively  for  life,  remainder  to 
their  first  and  other  sons  in  talL    In  1817  ths 
event  happened  upon  which  the  settlor  be 
came  entitled  to  the  additional  lands ;  bnt  he 
did  not  get  possession  of  them.  The  firstwife  of 
the  settlor  oied,  leaving  two  sons ;  and  in  1S27, 
upon  his  second  marriage  he  executed  artidet, 
by  which  he  covenanted  to  settle  the  reversion 
in  all  the  lands  expectant  upon  the  death  of 
his  sons  without  issue,  upon  the  children  of 
the  second  marriage.    The  sons  of  the  first 
marriage  died  without  issue,  and  a  bill  was 
filed  by  the  children  of  the  second  marria(:& 
after  the  death  of  their  father,  claiming  all 
the  lands  under  the  articles.     Held  that  the 
appointment  by  the  wiU  by  the  third  son  gare 
him  an  estate  tail,  by  the  application  of  the 
doctrine  of  ry-pres. 

That  the  Umitations  to  collaterals  in  the 
third  son's  first  marriage  settlement  were 
voluntary  and  void  against  subsequent  pa^ 
chasers. 

That  the  Court  would  enforce  the  snbee- 
quent  articles  against  the  persons  claiming 
under  those  limitations. 

That  as  to  the  additional  lands,  the  Statute 
of  Limitations  ran  from  the  happening  of  the 
event  upon  which  the  title  of  the  third  son 
accrued;  and  that  all  claiming  under  the 
subsequent  settlement  were  barred  at  the 
expiration  of  the  statutable  period. 

That  the  persons  claiming  under  the  settle- 
ment of  1816  were  not  estopped  by  it  from 
denying  the  right  of  the  settlor  to  the  addi- 
tional lKQdB,—Stackpoole  v.  5.,  6  L  E.  B.  18; 
2  Con.  &  L.  489.  (C.) 

5.  y.  devised  lands  to  his  son  A.  and  his  heirs, 
for  ever,  and  if  A.  died  without  lawful  issoe, 
desired  that,  after  his  death,  all  the  property 
should  go  to  his  daughter  and  her  heirs,  and  if 
both  A.  and  the  daughter  died  without  lawful 
issue,  desired  that  Uie  property  should  go  to 
his  brothers.    Held,  an  estate  tail  in  A.,  not  a 
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fee-simple,  with  an  executory  deylse  oyer. — 
Jones  V.  Ryan^  9  I.  £.  R  249.    (C.) 

1.  v.,  seized  and  possessed  of  real  and  per- 
sonal estates,  devises  a  chattel  interest  to  B., 
her  execntors,  &c.,  and  freehold  and  chattel 
estates  and  interests  to  C,  her  heirs,  execa- 
tors,  &c.,  with  a  proviso  that,  if  either  should 
die  onmarried,  or,  being  married,  should  die 
unthout  issuBj  then  that  the  bequests  so  ap- 
pointed for  such  of  them  so  dying  unmarried, 
or,  being  married,  dying  without  issuA,  should 
go  to  and  remain  to  the  suryiror  of  them,  her 
heirs,  executors,  &c.  Held,  that  the  words 
** without  issue"  meant  an  indefinite  failure 
of  issue,  and  not  issue  living  at  the  time  of 
the  death  of  the  devisee. — ODonohoe  v.  King, 
81.  KB.  185.    (EM.) 

2.  v.,  seized  in  fee,  devised  one  moiety  of 
his  estate  to  his  sister  M.  for  life ;  remainder 
to  her  first  and  other  sons  in  tall  male ;  for 
want  of  such  issue,  remainder  to  her  issue 
female,  and  the  heirs  of  their  bodies,  with 
power  to  M.  to  charge  £1000  for  younger 
children ;  for  want  of  such  issue,  remainder 
to  his  sister  J.  for  life,  with  precisely  similar 
remainders  to  her  issue.  The  other  moiety 
was  limited  to  J.  for  life,  and  to  her  issue, 
and  then  to  M.  and  her  issue,  in  precisely  the 
same  way  as  the  first  moiety;  for  want  of 
issue  of  M.  and  J.,  the  whole  to  L.  for  life ; 
remainders  over. 

v.,  by  codicil,  reciting  the  marriage  of  M. 
with  D.,  devised  one  moiety  to  M.  for  life; 
remainder  to  the  issue  of  M.  successively  and 
the  heirs  of  their  bodies,  "as  in  said  will 
limited,  and,  for  default  oi  such  issue,"  to  D. 
for  life ;  remainder  over,  as  in  said  will  limi- 
ted. The  codicil  contained  the  following 
clause: — "I  ratify  my  will,  with  respect  to 
my  real  estate,  in  every  particular  not  hereby 
altered ;  the  only  alteration  I  intend  hereby 
is,  that  if  my  sister  Margaret  should  die  with- 
out issue,  or  failing  issue,  that  the  said  !>., 
her  husband,  or  any  other  husband  she  may 
have,  should  hold  a  moiety  of  my  estate 
during  his  life."  M.,  after  the  death  of  D., 
suffered  a  recovery  to  the  use  of  herself,  her 
heirs  and  assigns,  for  ever.  Held,  that,  under 
the  limitations  in  the  will,  M.  took  only  an 
estate  for  her  life,  and  that  she  did  not  take 
an  estate  in  tail  female,  after  the  estate  in  tail 
male  to  her  first  and  other  sons. 

That,  from  the  words  '^  in  default  of  such 
issue,  to  D.,"  &c,  in  the  codicil,  there  was  no 
ground  for  implying  an  estate  tail  in  M.;  the 
word  "such"  being  referential  to  the  devise 
in  the  will  to  her  sons  in  tall  male,  and  her 
daughters  in  tall  general.  .^ 

That  the  devise  in  the  codicil  to  D.,  or  any 
future  husband,  if  M.  should  die  without  issue 
or  failing  issue,  was  to  take  effect  on  the 
determination  of  the  express  limitations  in 
the  will  to  M.'s  first  and  other  sons  in  tail 
male,  and  to  her  daughters  in  tail  general, 
and  not  on  a  general  failure  of  M.'s  issue, 
and  that  M.  therefore  did  not  take  an  estate 
tail  by  implication— J7amt2^  v.  West,  10  L  E. 
B.76.    (R.) 


8.  V.  devised  A.  to  his  son  S.,  for  life,  sans 
waste ;  remainder  to  trustees  to  preserve,  &c.; 
after  the  death  of  S.,  to  the  use  of  his  heirs 
male.  In  such  shares  and  subject  to  such 
charges  as  S.  should  by  deed  or  will  appoint ; 
if  S.  died  without  issue  male,  in  trust,  to  per- 
mit V.*s  second  son,  J.,  to  receive  the  rents 
for  life,'  sans  waste ;  remainder  to  trustees,  to 

E reserve,  &c.;  after  J.'s  death,  to  the  use  of 
is  male  children,  in  the  same  manner,  and 
with  like  power  of  appointment  and  charging 
as  above ;  remainders  over,  in  the  same  terms, 
to  V.*s  third  son,  T.;  remainder  to  T.*s  male 
children;  remainder  to  V.*s  right  heirs.  V. 
then  devised  B.  to  J.  for  life ;  remainder  to 
his  male  children,  as  he  should  appoint;  in 
default  of  appointment,  to  J.'s  first  son,  and 
the  heirs  male  of  his  body ;  like  remainder  to 
the  second,  &c.,  and  every  other  son  of  J.;  if 
J.  died  without  Issue  male,  to  S.,  to  be  dis- 
posed of  amongst  his  children  as  he  thought 
proper.  V.  directed  that  if  S.  died  without 
issue  male,  and  therefore  A.  descended  to  J., 
and  his  Issue  ma}e,  then  B.  should  Imme- 
diately descend  and  go  to  T.  and  his  Issue 
male;  and  V.  gave  powers  of  leasing  to  S., 
J.,  and  T.,  as  they  should  respectively  become 
seized.  Z/e/dL  that  8.  took  an  estate  tall  In  A. 
— PAiY/ips  V.  P.,  10  I.  E.  B.  618.    XR.) 

4.  A  devise  of  lands,  in  trust  for  A.  for  life, 
then  for  his  first  and  other  sons  in  tall  male ; 
In  default  of  such  Issue,  over.  Held,  that  A. 
took  only  a  life  estate,  and  that  a  remainder 
In  tall,  after  the  limitation,  could  not  be 
Implied.— Twcifccr  v.  Baker,  11 1.  E.  B.  104.  (C.) 
— [Affd.i  8  H.  L.  Cas.  106 ;  14  Jur.  771.] 

5.  Devise  to  testator's  son,  A.,  and  to  his 
issue,  male  and  female,  in  such  shares,  man- 
ner, and  proportions  as  he  might  by  deed  or 
will  appoint,  with  power  to  jointure  a  wife ; 
and  In  case  of  the  death  of  A.  without  lawful 
issue,  then  to  testator's  three  daughters,  share 
and  share  alike,  as  tenants  In  common,  and 
not  as  joint  tenants,  and  to  their  heirs  and 
assigns.  Held,  that  A.  took  an  estate  tail — 
Whttsitt  V.  Thompson,  12  L  E.  B.  119.    (C.) 

6.  Testator,  being  seized  In  fee  of,  among 
others,  the  lands  of  M.,  devised  the  said  lands 
of  M.  to  his  daughter  Martha,  for  life,  re- 
mainder to  her  first  and  second  sons  In  tall 
male,  remainder  to  his  daughters  as  tenants 
in  common  In  tall  general,  with  a  series  of 
successive  remainders  to  several  persons  In 
tall,  and  an  ultimate  remainder  to  J.  D.  in 
fee.  In  a  subsequent  part  of  the  will,  testa- 
tor devised  the  same  lands,  together  with 
others,  **  unto  my  said  daughter  Martha,  and 
the  heirs  of  her  body  lawfully  begotten ;  and 
for  default  of  such  heirs,  to  the  use  of  all 
other  the  heir  and  heirs  herein  named,  and 
for  tha  uses  mentioned,  for  ever."  Held,  that 
the  two  sets  of  limitations  of  the  lands  of  M. 
were  not  IrreconcUeable ;  that  Martha  took 
under  the  will  an  estate  In  tall  general  In 
remainder,  after  the  estate  devised  to  her 
daughters  as  tenants  In  conmion  In  tail,  and 
before  all  the  estates  and  uses  limited  to  other 
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'*  heirs"  or  devisees,  according  to  the  ultimate 
disposition  of  the  will. — In  re  Frew's  Estate^  7 
L  C.  B.  96.  CI.E.C.) 

1.  v.,  by  will,  In  1822,  devised  all  his 
freehold  property,  upon  trust,  to  permit  his 
daughter  R.,  his  heiress-at-law,  to  receive 
the  rents  and  profits  ^^for  such  term,  time, 
and  space,  as  my  said  daughter  shall  remain 
unmarried,  or  marry  with  the  consent  of  one 
or  both  of  mv- above  named  trustees.  Bat  in 
case  my  said  daughter  B.  shall  not  marry 
with  the  consent  of  one  or  both  of  my  said 
trustees,'*  then  she  shall  receive  only  an  an- 
nuity of  £60  for  her  life,  and  the  residue  of 
the  property  shall  be  invested  in  govern- 
ment stock  for  the  benefit  of  her  issue ;  **  and 
in  case  of  no  issue,  I  bequeath  such  residue  to 
my  right  heirs  ;*'  and  if  B.  died  unmarried,  or 
without  lawful  issue,  V.  devised  her  property 
over. 

v.,  together  with  other  persons,  was  seized 
of  the  lands  in  question,  together  with  other 
lands,  by  a  lease  for  lives  renewable  for  ever, 
made  in  1744.  In  1818,  a  partition  was  made 
of  the  lands.  In  1825,  Y.  died.  In  1829,  a 
renewal  of  the  lease  of  1744  was  made  to  a 
trustee,  upon  trust,  as  to  one  moiety  of  the 
lands,  for  himself  and  his  heirs;  and,  as  to 
the  other  moiety,  for  the  several  persons 
entitled  thereto,  according  to  their  respective 
rights.  To  that  renewal  B.  and  the  other 
persons  interested  under  the  lease  of  1744 
were  parties.  Held,  that  B.  took,  under  the 
will,  an  estate  quasi  in  tail,  and  that  that 
estate  was  barred  by  the  renewal  of  1829. — 
In  re  M'Neale's  Estate,  7  I.  C.  B.  888 ;  Dr. 
Bep.  temp,  Napier,  45;  8  I.  Jur.  N.  S.  212. 
(LE.C.) ;  8  L  Jur.  N.  S.  310.  (C A.) 

2.  Devise  in  trust  for  the  testator's  mother 
for  life;  then  to  his  brother  A.,  and  his 
assigns  for  life ;  then  to  permit  such  one  child 
of  A.,  and  the  heirs  of  bis  or  her  body,  to 
receive  the  rents  as  A.  should  by  deed  or  will 
appoint  to ;  in  default  of  appointment,  to  go 
to  A.'8  eldest  son,  and  the  heirs  of  his  body ; 
and,  if  no  son,  to  and  amongst  A.'s  daughters, 
and  to  the  heirs  of  their  bodies,  share  and 
share  alike ;  and  in  default  of  such  issue,  in 
trust  for  B.,  C,  and  D.,  successively  for  their 
lives,  with  similar  remainders  to  them  respec- 
tively as  to  A.'s  sons  and  daughters,  remainder 
over  in  fee,  and  a  residuary  devise  to  A.,  who 
by  will  appointed  to  his  eldest  son,  who  died 
in  A.'s  lifetime,  and  without  issue.  Heldf  that 
A.  took  an  estate  tail  in  remainder  after  the 
estate  devised  to  his  eldest  son  in  default  of 
appointment. 

That  the  words,  "  in  case  there  shall  be  no 
son,"  did  not  give  an  estate  by  implication 
to  A.'8  other  sons. — Ball  y.  B^  15  L  C.  B. 
617.  CR) 

8.  v.,  seized  of  lands  under  leases  fpr  lives 
renewable  for  ever,  devised  in  1824  all  his 
freehold  leases  and.  interest  whatsoever  to 
trustees,  and  the  heirs  of  their  dnrvivor,  in 
trust,  after  payment  of  the  head  rents,  to 
apply  the  clear  yearly  rents  amongst  his  three 
daughters  during  their  respective  lives,    in 


equal  shares,  for  their  separate  nse ;  and,  if 
any  or  either  of  them  should  die  leaving  law- 
ful issue,  then  in  trust,  as  to  her  share,  for 
the  use  of  such  issue  as  she  should  by  dec^d  or 
will  appoint ;  in  default  of  such  appointment, 
to  the  use  of  such  issue  equally,  share  and 
share  alike.  He  directed  that,  if  any  of  his 
daughters  died  without  issue,  her  share  should 
go  to  the  survivor  or  survivors  of  them  for 
the  increase  of  her  and  their  respective  shares, 
to  their  separate  use,  and  to  go  to  their  law- 
ful issue,  subject  to  the  like  power  of  ap- 
pointment amongst  them ;  and,  if  all  his 
daughters  died  without  leaving  lawful  issue, 
then  in  trust  to  pay  the  rents  to  his  nephew 
daring  his  life,  and  after  the  nephew's  death, 
if  he  left  lawful  issue,  in  trust,  as  to  one-lialf 
of  the  freehold  and  leasehold  interests,  to  the 
use  of  such  issue  as  he  should  appoint;  in 
defai^lt  of  appointment,  equally;  and  as  to 
the  remaining  half  to  the  use  of  his  sister's 
children,  in  equal  shares,  and  to  their  lawful 
issue ;  and,  if  his  nephew  died  without  issue, 
then  as  to  the  whole  of  his  freehold  and  lease- 
hold interests  to  the  use  of  his  sister's  child- 
ren, in  equal  shares,  and  to  their  lawful  issue ; 
if  they  should  be  then  dead,  then  as  to  the 
whole  in  trust  for  the.  issue  of  his  nephew; 
and,  in  case  of  the  deaths  of  his  nephew,  and 
the  children  of  his  sister  without  issue,  in 
trust  to  assign  over  the  freehold  and  lease- 
hold interests  to  his  own  right  heirs.  Tfcie 
trustees  were  given  a  power  to  lease  from 
time  to  time,  as  they  should  remain  seized 
and  possessed  by  virtue  of  the  trusts  con- 
tained in  the  will,  with  the  consent  of  the 
person  or  persons  then  entitled.  Held,  that 
the  legal  estate  was  devised  to  the  trustees 
during  the  existence  of  the  entire  series  of 
limitations;  and  that  Y.'s  daughters  took 
equitable  estates  in  quasi  tail  in  their  respec- 
tive shares. — Sherwin  v.  Kenny^  16  L  C.  B. 
138.  (B) 

4.  An  owner  in  fee  devised  difFerent  por- 
tions to  several  of  his  sons  respectively. 
Each  devise  was  made  to  the  devisee  ^and 
his  heirs  for  ever."  One  devise  was  in  these 
words : — **  I  leave  my  third  son,  M.,  the  lands 
of  G.  for  ever;  but  in  case  he  should  die 
unmarried,  or  without  lawful  issue,  in  that 
case  he  may  will  one-half  of  it  as  he  pleases, 
and  the  other  half  to  go,  share  and  share 
alike,  between  my  surviving  sons  and  their 
families."  The  will  concluded  thus:— "All 
the  bequests  given  to  my  son  B.,  my  son  J^ 
and  my  other  three  sons,  M.,  C,  and  H.,  of 
my  property,  no  part  of  it  shall  or  will  be 
liable  to  pay  any  debts  they  may  contract, 
nor  sell  or  mortgage  same,  but  always  go  in 
the  male  line  free  of  any  debt  of  theirs." 
Heldf  that  M.  took  an  estate  tail  under  the 
wilL— /ft  re  Thompson's  Estate,  16  I.  C.  R. 
228 ;  10  I.  Jur.  N.  S.  47.  (C.A.) 

6.  y.  bequeathed  the  life  use  of  all  his  funded 
property,  moneys,  and  securities  for  money,  to 
his  sons,  A.  and  B.,  share  and  share  alike,  for 
their  lives,  with  power  to  them  to  Invest 
it ;  and  directed  that,  after  their  respective 
deaths,  the  issues  and  profits  arising  there- 


[WILLS,  THEIR  CONSTRUCTION.] 


1363 


from  should  go  to  tbelr  respectiye  eldest  sons 
bom  in  wedlock,  share  and  share  alike,  daring 
each  of  their  natural  lives  and  life;  and  so 
on  to  the  eldest  sons  of  the  eldest  sons  bom 
in  wedlock,  in  succession,  share  and  share 
alike,  on  their  respectively  attaining  age,  sub- 
ject to  bequests,  with  cross  limitations  to  A. 
and  B. ;  if  they  both  died  without  male  issue, 
then  among  their  female  issue,  as  thev  should 
respectively  appoint.  At  V.'s  death  there  was 
not  any  son  bom  to  A.  Held,  that  to  carry 
out  the  general  intent,  the  will  must  be  con- 
strued to  give  A.*s  eldest  son,  bom  after  V/s 
death,  an  estate  tail  in  realty ;  and  therefore 
that  he  took  an  absolute  interest  in  his  share 
of  V.*s  personalty. — In  re  deary's  Trusts,  16  I. 
C.  R.  488.  (R.) 


I.  A  testator  nominated   *'• 


,  as 

sole  executor,  leaving  him  all  ^  testator's  pro- 
perty **  for  the  purpose  of  paying  the  follow- 
ing bequests,  first  paying  all  '*  his  '^  just  debts 
and  funeral  expenses."  He  then  bequeathed 
the  hill  of  Knocknarea  for  ever  to  his  illegiti- 
mate son,  Thomas,  giving  him  full  power  to 
will  and  dispose  thereof,  if  he  should  have  a 
family ;  but,  if  he  died  without  issue,  then  to 
the  use  of  testator's  illegitimate  daughter, 
Jane,  without  further  words  of  limitation,  and 
appointed  W.  his  executor.  Jane,  unmarried, 
predeceased  Thomas,  who  died  unmarried. 
HM,  that  the  executor  took  the  fee  in  Knock- 
narea, and  that  Thomas  took  an  estate  in 
quasi  tail,  the  limitation  over  not  being  an 
executory  devise,  with  a  remainder  in  fee  to 
Jane. 

That  W.  was  the  executor  and  tmstee 
whose  name  the  testator  had  intended  to  insert 
in  the  blank. — Ormsby  v.  Anderson^  111.  Jur. 
N.  S.  66.  (C.) 

XV.  8.  e.  Estate  for  Life,  or  other  Limited 

Interest, 

2.  V.    devised  his  house  in  H — 


—  street, 

whereof  he  was  seized  in  fee,  to  his  wife  for 
life,  with  power  for  her  to  sell  it ;  and  directed 
the  purchase-money,  or  so  much  thereof  as 
should  be  necessary,  to  be  applied  by  his 
executors  in  paying  his  debts ;  the  surplus  he 
save  to  his  wife  for  her  own  benefit.  V.  also 
devised  B.,  whereof  he  was  seized  under  a 
lease  for  lives  renewable  for  ever,  to  his  wife 
for  life,  subject  to  payment  of  his  debts ;  and, 

after  her  death,  devised  the  house  In  H 

street,  if  not  sold,  and  also  B.,  to  his  son,  C, 
for  life,  subject  to  payment  of  his  debts,  with 
power  to  sell  the  house,  the  purchase-money 
to  be  applied  as  aforesaid.  The  surplus  V. 
gave  C.  for  his  own  benefit.  After  C.'s  death, 
V.  gave  all  the  premises  to  the  use  of  the 
issue  of  C,  with  power  by  deed  or  will  to 
appoint  same  to  all  or  any  of  his  children  or 
issue,  male  or  female ;  in  default  of  appoint- 
ment, to  the  first  and  other  sons  in  tail  male ; 
remainder  to  C.'s  issue  female,  as  tenants  in 
common,  and  to  their  issue;  in  default  of 
such  issue,  to  Y.'s  two  grand-daughters,  D.  and 
E.,  as  tenants  in  common,  for  their  lives,  with 
several  limitations  over.  V.  declared  his  in- 
tention to  be,  that  every  person  who  should 


come  into  possession  of  his  estates  by  yirtue 
of  these  devises,  should  hold  as  tenants  for 
life  only,  and  gave  them  leasing  and  jointuring 
powers ;  and  appointed  his  son  and  daughter 
executor  and  executrix.  C.  entered  after  the 
death  of  V.'s  wife,  was  discharged  as  an  in- 
solvent, and  died  without  issue.  Held  that 
C.  took  only  a  life  estate. — Fiood  v.  Dtghy,  1 
Jones,  520.  (E.E.) 

8.  A  ^ft,  by  will,  of  personal  annuities  to 
A.  and  B.,  for  themselves  and  their  children, 
they  being  childless  at  the  date  of  the  will,  or 
at  testator's  death,  gives  them  only  a  life 
interest. 

5ewM!j— The  rule  in  Wilds  case,  Repts.,  16. 
a.,  is  inappliable  to  bequests  of  personal  es- 
Ute.— i^eron  v.  Stokes,  4  I.  E.  R.  284 ;  2  Dr.  & 
War.  89 ;  1  Con.  &  L.  278.  (Cy—CRevg.  3  L 
E.R168.    (B.)] 

4.  Under  a  bequest,  "  in  trust,  for  the  use 
of  my  father,  to  be  disposed  of  by  him,  share 
and  share  alike,  as  he  by  will  or  deed  may 
appoint,  among  my  brothers  H.  and  J.,  and 
the  daughter  or  daughters  of  S."— He^  that 
the  father  took  a  life  estate ;  and  that  H.  and 
J.,  and  the  daughters  of  S.,  were  each  entitled 
equally  in  default  of -appointment— ^cAeson  t. 
Fair,  2  Con.  &  L.  208  ;  8  Dr.  &  War.  612.  (C.) 

6.  L.  bequeathed  to  his  daughter  E.,  £500, 
to  be  laid  out  for  her  benefit,  as  thereinafter 
directed  4  and  directed  that  the  £500  be  in- 
vested In  govemment  stock,  in  trust  that  his 
executors,  when  convenient  and  eligible  pur- 
chases offer,  should  lay  it  out  in  the  purchase 
of  lands  in  Ireland,  or  of  rentcharges,  annui- 
ties, or  other  beneficial  estates  and  interests; 
and  thereupon  to  settle  them  to  the  several 
uses,  and  subject  to  the  powers,  provisions, 
and  limitations  thereafter  mentioned  (as  far 
as  the  nature  of  the  several  estates  or  interests 
to  be  purchased,  and  other  contingencies 
would  admit  of),  that  is  to  say,  in  trust,  well 
and  sufficiently  to  settle  the  estates  to  be  pur- 
chased; and  to  begin  payment  of  the  rents 
of  the  estates  and  properties  to  be  purchased 
for  the  use  and  benefit  of  his  daughter  as 
soon  as  she  should  attain  age,  or  be  married  * 
and  further,  well  and  sufficiently  to  settle  and 
secure  the  estates  or  properties  upon  her  mar- 
riage, so  that  they,  or  any  part  thereof,  should 
not  be  liable  or  subiect  to  the  control  or  in- 
termeddling of  any  husband  she  might  inter- 
marry with,  without  the  same,  or  any  part 
thereof,  being  subject  or  liable  to  the  debts, 
forfeitures,  or  engagements  of  her  husband; 
with  full  power  to  his  daughter,  notwithstand- 
ing her  covertures,  to  dispose  of,  by  will,  the 
estates  and  properties  to  be  purchased,  as  she 
should  think  fit.  The  daughter  married  after 
attaining  age.  No  settlement  was  executed 
on  her  marriage.  The  X500  were  paid  into 
Court  by  the  executors,  in  a  suit  instituted  for 
the  purpose.  Upon  an  application  by  the 
husband  and  wife  to  have  the  money  paid  to 
them — Held,  per  Pennef ather,  B.,  and  Foster, 
B.,  that  the  daughter  took  but  an  estate  for 
life  in  the  lands  to  be  purchased,  with  power 
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to  difpote  of  them  bj  wilL  Per  Pennef ather. 
B^  and  Richards,  B^  that  the  testator  had 
manifested  an  intention  that  the  interest  giren 
to  his  daughter  should  be  settled  to  her  se- 
parate use,  independent  of  her  hnsband ;  and 


which,  in  the  erents  which  had  happened,  had 
f  aUed.—/*  re  Synge*s  Trusts,  8  L  C.  B.  879.  (R.) 

6.  y.  bequeathed  to  R  and  W.  X2800,  npon 
trust,  to  lay  out  at  interest,  and  pay  the  yearly 
that  she  should  not  have  a  power  of  aliena-  .  interest  to  M.,  for  her  separate  use,  it  being 
tion.  Per  Curiam — that  the  husband  and  wife  !  his  will  that  the  sum  should  not  be  liable  to 
were  not  entitled  to  be  paid  the  £500. — Mar'  \  the  debts  of  her  husband.  P.,  or  any  future 
ken  v.  MagraUi,  8  I.  £.  R  566.  (£.£.)  husband ;  after  her  death,  npon  trust  to  pay 

I  the  £2800  among  the  children  of  M.,  as  she 
1.  y.  dcTised  lauds,  held  under  a  lease  for  should  appoint ;  in  default  of  appointment,  to 
lires,  to  his  nephew,  for  life,  aud  after  his  |  such  children  equally,  at  twenty-one  or  mar^ 
death  to  the  issue,  male  and  female,  of  the  i  riage ;  and  if  M.  died  in  the  life  of  P.,  without 
nephew  by  his  then  wife,  to  be  divided  among  '  issue,  or  if  such  issue  died  before  twenty-one 
them  in  such  manner,  shares,  &c^  as  the  '  or  marriage,  then  to  pay  the  £2800,  and  aU 
nephew  should  by  will  appoint.  Held,  that !  interest  that  then  might  be  due  thereof,  to  B. 
this  derise  gave  the  nephew  a  life  estate,  with  '  Ue&iduary  bequest  to  B.  M.  never  had  issue, 
a  power  of  appointing  the  absolute  interest  |  and  survived  P.  B.  died  in  the  life  of  y. 
among  the  children  of  his  then  marriage. —  Heidy  that  M.  was  entitled  to  a  life  interest 
Crozier  v.  C,  5  L  £.  R.  416.  (C.)  only  in  the  produce  of  the  £2800  ;  and  that 


2.  A  devise  of  "  all  my  real  and  personal 


in  the  event  which  had  happened,  the  corpus 
of  the  fund,  subject  to  that  life  interest,  was 


fortune"  to  V.  for  life,  and  after  his  decease  j  not  bequeathed  by  the  will  of  V. — Cole  v. 
to  "  the  first  and  every  other  son  in  succes-  I  Lucas,  5  L  C.  U.  876  ;  1  L  Jur.  868.    (C.) 
sion**  of  v.;  in  default  of  such  i8sue,r  to  B.  for 
life,  with  the  same  limitations  to  his  sons ;  in  | 


default  of  such  issue,  to  the  daughters  of  y. 
and  B.;  in  default  of  such  issue  to  C.  for  life, 
with  the  same  limitations  repeated  as  to  her 
sons  and  daughters ;  and  in  default  of  such 
issue  to  X.  in  fee.  Htld,  to  give  successive 
life  estates  in  all  the  limitations  previous  to 
the  gift  to  yi.— Devon  v.  White,  7  L  E.  R.  478. 
(C.) 

8.  Bequest  of  the  use  of  plate,  with  power 


7.  Bequest  of  the  interest  of  £600  to  A.  for 
life,  and  as  to  the  principal,  after  the  decease 
of  A.,  and  as  **  to  all  other  property  belong- 
ing to  me,  that  I  may  die  seized  or  possess^  of 
or  entitled  unto,  in  trust,  for  the  use,  benefit, 
and  behoof  of  B.  and  her  chUdren,"  without 
the  control  or  intermeddling  of  her  husband, 
to  be  paid  in  such  manner  as  mv  trustees 
shall  in  their  discretion  tlilnk  fit  )lddy  that 
B.  took  a  life  interest  in  all  the  property,  with 
remainder  to  all  her  children  bom   in  A.'i 


to  dispose  of  such  portion  thereof  as  the  le-  •  life-time,  before  and  after  the  death  of  the 
gatee  might  thinlt  proper,  pt^ceded  by  an  ah-  |  testatrix.— /Sco«  v.  S^  11  L  C.  R.  114.    (R.) 
solute  gift  of  other  chattels  to  the  same  per- 


son— Held,  to  give  a  life  interest  only  in  the 
plate,  with  a  power  of  disposition  over  part  of 
it.^£spinasse  v.  Luffingham,  9  I.  £.  R.  129 ;  8 
Jon.  &  L.  186.    (C.) 

4.  A  devise  of  lands  in  trust  for  A.  for  life, 
then  for  his  first  and  other  sons  in  tail  male ; 
in  default  of  such  issue,  over.  Ueld,  that 
A.  tool^  only  a  life  estate,  and  that  a  re- 
mainder in  tail,  after  the  limitation,  could 
not  be  implied.— TVciter  v.  Baker,  11  I.  £.  R. 
104.  (C.>— [Affd.:  3  H.  L.  Cas.  106 ;  14  Jur. 
771.] 

6.  £1000  were  left  by  will  to  M.  By  a  codi- 
cil, if  M.  should  marry,  and  not  leave  children 
or  a  child  alive,  that  £1000  were  to  become  the 
property  of  E.  and  F. ;  but  if  Bi.  "  should  ever 
marry,  and  leave  a  child  alive,  or  children,  in 
that  case  she  can  leave  the  £1000,"  as  she 
thinks  proper,  **  to  one,  or  amongst  any  child- 
ren she  might  have.**  By  a  further  codicil 
the  £1000  were  left  "  to  M.,  but  if  she  died  I  the  £1000. 


8.  y.  bequeathed  to  his  daughters,  A.  and 
C,  £1000  each,  to  be  left  at  interest  by  his 
executors  and  trustees,  and  the  interest  regu- 
larly paid  to  them;  and  should  they  many, 
it  must  be  with  the  consent  of  their  brother, 
and  even  in  that  case  their  husbands  were  to 
have  no  control  over  principal  or  interest. 
The  receipt  of  the  daughters  was  to  be  a  suffi- 
cient dbcharge  of  the  interest.  Should  either 
or  both  of  his  daughters  die  without  issue, 
they  might,  by  will,  dispose  of  £500  each  of 
the  £2000,  to  any  of  their  brothers  or  sisters, 
or  nephews  or  nieces,  but  to  no  other  person ; 
the  remaining  £1000  to  be  divided  amongst 
his  surviving  children,  share  and  share  alike ; 
and  should  his  daughters,  or  either  of  them, 
wish  to  purchase  an  annuity  with  their  share 
of  the  £2000  for  their  life  or  lives,  with  the 
consent,  or  under  the  direction  and  advice  of 
their  guardians,  they  were  permitted  to  do  so. 

C.  died  intestate,  and  without  issue.  Hdd, 
that  the  daughters  took  life  interests  only  in 


without  children,  they  were  to  become  the  pro- 
perty of  E.  and  F.'*  M.  married,  and  died, 
leaving  no  child ;  but  leaving  a  grandchild, 
the  son  of  a  deceased  daughter,  to  whom  she 
had  appointed  the  £1000  on  her  marriage. 
Held,  that  the  bequest  was  an  absolute  one  to 
M.,  with  an  executory  bequest  over  to  E.  and 
F.  if  she  died  without  leaving  issue  living  at 
her  death,  whether  children  or  remoter  issue, 


That  as  to  £500  of  C.*s  share,  a  trust  was 
created  for  the  brothers  and  sisters,  and 
nephews  and  nieces,  living  at  her  death,  and 
that  they  were  entitled  equally  to  the  £500^ 
in  default  of  appointment. 

That  the  brothers  of  Ch,  who  survived  her, 
were  entitled  to  the  remaining  £500,  her  sis- 
ters haviuff  died  before  her. — (fNeiUY,  Mont- 
gomery, 12  L  C.  R.  168 ;  6 1.  Jur  N.  S.  361.  (B.) 
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1.  An  estate  pur  autre  vie  was  devised  to 
trustees  to  permit  E.,  testator's  eldest  son,  to 
have  the  use  of  same  for  life,  and  after  his 
death  to  permit  the  first  and  other  sons  of  E. 
to  receive  the  profits  for  their  lives,  the  eldest 
to  he  always  preferred  before  the  youngest ; 
and  on  failure  of  issue  male  of  E.,  remainder 
to  testator's  second  and  other  sons  in  tail 
male,  remainder  to  testator's  right  heirs.  Held, 
that  the  limitation  of  the  life  estates  was  pre- 
cise and  clear ;  and  that  the  words,  **  on  failure 
of  issue,"  could  not  be  imported  from  where 
they  stood  in  the  will,  so  as  to  create  an  estate 
tail  to  the  prejudice  of  the  life  estates ;  and 
that  the  words  "issue"  or  "children"  not 
being  used,  it  did  not  come  within  the  rule  of 
Roddy  V.  Fitzgerald,  6  H.  Lds.  Cas.  823— jfttrifee 
v.  TulUf,  9  I.  Jur.  N.  S.  844.  (C.) 

2.  V.  bequeathed  £1000  a-piece  to  her  sons, 

A.  and  B.,  during  their  lifetime,  with  rever- 
sion to  their  children  lawfully  begotten ;  and 
charged  property — over  part  of  which  she 
had  a  general  power  of  appointment,  and 
over  the  remainder  of  which  she  had  a  power 
to  appoint  in  favour  of  her  children — with 
£2000  to  be  levied  and  paid  to  a  trustee  for 
the  use  and  benefit  of  A.  and  B. — t.  e.,  to  pay 
the  interest  to  them  during  their  life  equally  ; 
and  after  the  decease  of  A.  to  pay  £1000  to 
his  lawful  children,  and,  in  deiault  of  such 
issue,  to  her  own  heirs ;  with  a  like  bequest 
of  £1000  to  B.'s  children,  and,  in  default,  &c., 
to  her  own  heirs.  Heldj  that  A.  and  B.  took 
only  life  interests. 

That  the  bequests  to  their  children  were 
charged  on  the  property  over  which  D.  had  a 
general  power  of  appointment. — Clune  v.  Ap' 
John,  17  I.  C.  R  26.  (B.) 

8.  V.  bequeathed  a  house  "to  B.,  for  her 
and  children's  sole  use,"  and  by  the  same  will 
£1000  "  to  B.,  for  herself  and  children's  use." 
Held,  that  a  joint  tenancy  was  created  between 

B.  and  her  children  living  at  the  death  of  the 
testator.— [/>6  Witte  v.  De  Witte,  11  Sim.  41, 
foUowed.]— JTiVfry  v.  We8t,2  I.  Jur.  N.  S.  190. 
(C.)  

XV.  8.  f.  Joint  Tenancy, 

4.  By  indenture  of  settlement  of  12th  May 
1791,  made  in  contemplation  of  the  intended 
marriage  of  Y.,  the  fee  of  the  lands  of  G. 
was  conveyed  to  trustees,  In  trust,  for  V.  for 
life ;  remainder  to  the  children  of  the  mar- 
riage in  fee,  in  such  shares,  &c.,  as  V.  should 
appoint ;  and  in  default  of  appointment,  share 
and  share  alike.  There  were  five  children 
of  the  marriage.  V.,  by  his  will,  made  in 
1827,  having  recited  his  power  of  appointment, 
and  that  he  had  provided  otherwise  for  his 
eldest  son,  and  obtained  a  release  from  him 
of  all  claims  under  V.'s  marriage  settlement, 
devised  said  lands  of  G.  to  trustees,  upon 
trust,  for  his  second  son  for  life ;  remainder 
to  that  son's  first  and  other  sons  in  tail  male ; 
and  in  default  of  such  issue,  then  in  trust  for 
testator's  third  son  for  life ;  remainder  to 
that  son's  first  and  other  son's  in  tail  male  ; 


and  so  on  as  to  his  fourth  and  fifth  sons.  Tes- 
tator also  devised  other  real  estates,  over 
which  he  had  an  absolute  power  of  disposal, 
amongst  his  said  sons;  he  also  bequeathed 
a  sum  of  £10,000,  among  them;  and  he  di- 
rected that  each  of  his  sons  should,  within 
three  months  after  testator's  decease,  execute 
to  the  trustees  of  testator's  marriage  settle- 
ment, a  release  of  all  claims  under  that  settle- 
ment :  and  in  case  any  son  refused  to  do  so, 
he  revoked  all  devises  and  bequests  in  favour 
of  such  son.  All  the  younger  sons  elected  to 
take  under  the  will.  Hdd  (reversing  Judge 
Hargreave,  in  L.E.C.),  that  each  younger  son 
took  an  estate  for  life  only,  and  not  an  estate 
tail  in  the  lands.— /n  re  Dennehy*8  Estate^  17 
I.  C.  R  97.  (C.A.) 

5.  In  a  will,  made  in  1886,  words  were  can- 
celled, but  not  made  illegible.  Held,  that  as 
to  the  personal  estate  bequeathed,  the  can- 
cellation, though  unattested,  was  complete. 

y.  by  will  directed  that  the  premiums  of  a 
policy  of  insurance  should  be  paid  out  of  his 
real  estate ;  and  left  all  his  propertv  to  his 
two  daughters,  A.  and  B.,  subject  to  his  law- 
ful debts,  and  under  the  control  of  his  execu- 
tors ;  and  should  either  daughter  die,  or  act 
contrary  to  the  will  of  his  executors,  directed 
that  she  should  be  limited  to  one  shilling ;  and 
should  either  die  [within  the  term  of  twenty-one 
years]  or  unprovided  for  according  to  the  will 
of  his  executors,  the  survivor  was  to  inherit 
the  entire  ;  should  both  die  at  any  period  un- 
provided for,  he  willed  his  landed  property  to 
revert  to  his  nephews,  to  inherit  the  entire, 
share  and  share  alike ;  and,  finally,  should  any 
of  his  daughters  disobey  the  commands  of  his 
executors,  that  she  should  be  limited  to  any 
-sum  they  should  appoint  for  her. 

Sembte — ^That  A.  and  B.  took  as  joint  te- 
nants ;  but,  if  not,  B.  took  under  the  survivor- 
ship clause. 

A.,  having  attained  age,  married,  and  she 
and  her  husband  afterwards,  in  the  lifetime  of 
the  insured,  assigned  her  moiety  of  the  policy 
in  trust.  Held,  that  the  joint  tenancy  tn  the 
policy  was  not  thereby  severed. 

N.B. — The  words  in  brackets  were  cancelled 
in  the  will.  — /»  re  Barrett,  8  I.  C.  R  648. 
(R) 

6.  Devise  to  testator's  three  illegitimate 
children  of  a  yearly  rentcharge  on  the  lands 
of  X.,  to  be  equally  divided  among  the  devisees 
share  and  share  alike,  to  hold  to  the  devisees 
and  their  heirs  as  joint  tenants ;  and  in  de- 
fault of  heirs  the  rentcharge  to  merge  in  the 
testator's  estate  in  X.  A.,  one  of  the  devisees, 
on  her  marriage  put  her  share  in  settlement ; 
the  other  devisees  subsequently  died  intestate 
and  unmarried.  A.,  claiming  the  whole  rent- 
charge,  instituted  a  suit  against  the  owners 
of  X.  Held,  that  the  three  devisees  took  es- 
tates in  joint  tenancy  which  was  severed  by  the 
settlement ;  and  that  A.  was  entitl^cf  to  only 
one-third  of  the  rentcharge. 

A  devise  to  an  illegitimate  son  and  his  heirs 
gives  an  estate  in  fee-simple. — Daly  v.  Aid- 
worth,  8  I.  Jur.  N.  S.  141.    (C.) 
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1.  Direction  in  a  will : — ihMi  testator's  wife 
and  brother  should  be  his  residaary  lega- 
tees, and  enjoy  all  the  benefits  arising  from 
that  appointment — Held,  to  create  a  joint 
tenancy  in  the  residue. — APIhnndl  y.  Jeob^  16 
I.  C.  R.869.    (B.) 

2.  A  testator  bequeathed  to  his  wife  £1000 
a-year  during  her  life,  and  to  A.,  his  brother, 
£500  a-year  during  his  life  ;  and  expressed  a 
hope  that  they  would  *'  continue  to  live  to- 
gether in  kindness  and  love  as  heretofore 
which  cannot,  in  consequence  of  my  brother's 

health,  be  long After  the  death 

of  my  wife  and  brother,  my  executors  will 
dispose  of  all  my  property  in  the  most  ad- 
rantageous  manner.** 

By  codicil  the  testator  desired  that  his  wife 
and  brother  should  be  his  residuary  legatees, 
and  enjoy  all  the  benefits  arising  from  this 
appointment  Held,  that  the  testator's  wife 
and  brother  took  the  residue  as  joint  tenants, 
and  not  as  tenants  in  common. — M^IhrmtU  y. 
Jebb,  11 1.  Jur.  N.  S.  121.    (C.A.) 


XV.  3.  g.  Tencmcy  in  Common, 

8.  V.  devised  all  his  real  estates  to  D.,  re- 
mainder to  his  sons,  in  strict  settlement,  and, 
**  in  default  of  such  issue  male  in  the  said  D., 
then  to  the  use  of  my  nieces,  J.,  IL,  and  B.,  and 
the  survivor  of  them,  for  the  term  of  their 
natural  lives,  as  tenants  In  common,  and  not 
as  joint  tenants ;  and  from  and  after  their  de- 
cease, to  the  use  of  their  first  and  every  other 
son  and  sons  lawfully  beeotten  on  their  bodies, 
and  the  heirs  male  of  their  respective  bodies 
successively,  in  equal  proportions  ;  the  elder  of 
such  sons  01  each  of  my  said  nieces,  and  the 
heirs  male  of  their  bodies,  being  always  prefer- 
red, and  to  take  before  the  youneer,  and  the 
heirs  male  of  their  bodies :  for  default  of  such 
issue  male,  then  to  the  daughters  of  the  said  J., 
B.,  and  B.;  and  for  default  of  such  Issue,  male 
or  female,  to  the  use  of  my  rlffht  heirs  male 
forever."  Held,  that  J.,  R.,  and  B.,  took  as  te- 
nants in  common  for  life,  with  remainder,  as 
to  the  share  of  each,  to  her  sons  in  tail,  with 
immediate  remainder  to  her  daughters  In  tall. 
—Conmee  v.  Taqfe,  12  I.  C.  R.  838 ;  6  L  Jur. 
N.  8.  232.    (C.)— fRevd.:  10  H.  L.  Cas.  64.] 

4.  The  benefit  of  survivorship  may  be  given 
to  those  who  have  life  interests  as  tenants  In 
common. 

In  gifts  of  personal  estate  the  word  *'  survi- 
vor" may  be  taken  as  referring  to  the  period 
of  distribution.  Regarding  r^  estate  It  Is 
not  equally  settled  that  it  applies  to  the  deter- 
mination of  the  prior  limitation. 

When  that  word  is  applied  to  a  class  of 
persons  of  whom  indlvlauals  are  named,  its 
natural  meaning  is  **  the  longest  liver  **  of 
those  named. 

V.  devised  his  estates  in  trust  to  the  use  of 
his  nephew,  F.,  and  his  issue  male  in  strict 
settlement ;  and,  for  default  of  such  issue  male 
in  F.,  to  the  use  of  my  nieces,  J.,  R.,  and  B., 
and  the  survivor  of  them,  for  the  term  of  their 
natural  lives,  as  tenants  in  common  and  not  as 


joint  tenants,  without  impeachment  of  waste ; 
and,  from  their  decease,  to  the  use  of  their  first 
and  every  other  son  and  sons,  and  the  heirs 
male  of  their  respective  bodies,  successively, 
in  equal  proportions,  the  elder  of  such  sons  of 
each  of  my  said  nieces  and  the  heirs  male  of 
their  bodies  being  always  preferred,  &c.;  and 
for  default  of  such  issue  male,  then  to  the 
daughters  of  J»  R.,  and  B.;  and  for  default  of 
such  Issue  male  or  female,  to  my  own  right 
heirs.  He  directed  that  no  son  of  a  niece 
should  take  any  benefit  under  the  will,  unless 
on  assuming  the  testator's  name.  F.  died 
without  issue.  J.  had  a  daughter ;  R.  and  B. 
had  a  son  a-piece.  J.  and  R.  died.  HeUj 
that  the  nieces  took  as  tenants  in  conunon  for 
life,  with  cross-remainders  between  them  for 
life;  that  on  the  deaths  of  J.  and  R.  the 
**  survivor,"  B.,  took  the  whole  for  life ;  Uiat 
the  sons  took  a  remainder,  expectant  on  her 
death,  as  tenants  In  common  In  tall  male ;  and 
that  there  was  not  any  estate  In  any  daugh- 
ter of  a  niece  until  a  total  failure  of  issue 
mtile.—Taqffe  v.  Conmee,  7  L  Jur.  N.  8.  229. 
f  H.L.)— 10  H.  of  Lds.  Cases,  64.~rReyerBlng 
decision  below:  12  I.  C.  R.  838.    (€.)] 


XY.  3.  h.  EstaU  Beneficial,  or  clothed  with  a 

Trust. 

6.  Testatrix  devised  all  her  fee-simple,  free- 
hold, and  leasehold  estate,  to  R.  for  life; 
remainder  to  J.  for  life;  remainder,  save  a 
rentcharge,  to  the  Commissioners  of  Ch.  Don., 
in  trust,  to  pay  the  head-rents,  and  to  apply 
the  annual  profits  to  charities.  Heid,  that  R. 
and  J.  took  oeneficial  Interests  for  their  lives. 
— Cvmmrt,  of  Ch,  Don,  v.  Eminasse,  Flan,  ft 
K.  164 ;  3  I.  E.  R.  324.    (R.) 

6.  v.,  seized  of  estates,  devised  them  in 
trust  **  for  the  payment  and  discharge  of  the 
debts  of  his  father."  Held,  a  legacy,  not  a 
trust  for  the  benefit  of  the  creditors  whose 
debts  subsisted  at  the  father's  death. 

That  a  creditor's  debt,  subsbting  at  the 
death  of  Y.'s  father,  was  payable,  though 
barred  long  before V.'s death. — Carry.  G" Con- 
nor, 3  I.  Jur.  185.    (C.) 


XY.  8.  i.   Whether  to  be  enjoyed  in  qtede  or  noL 


XY.  8.  j.  Estate  Vested,  subject  to  be  Divested: 
period  of  Vesting, 

7,  Y.,  by  will,  gave  £300  to  her  executory 
with  directions  to  place  It  out  at  Interest,  and 
pay  the  Interest  to  her  nephew  for  life,  and, 
at  nis  decease,  divide  the  principal  among  all 
his  children ;  If  he  shoula  leave  but  one,  the 
whole  to  such  one  child.  Y.'s  nephew  had 
two  children,  who  died  In  his  life.  Held,  that 
the  children  took  vested  Interests  In  the  le- 
gacy as  tenants  In  common,  with  a  gift  over ; 
In  case  there  should  be  but  one  child,  to  that 
one,  and  that  the  representative  of  the  child- 
ren who  died  was  entitled  to  the  legacy. — 
KinUferiev  v.  Tew,  5  L  £.  R.  389  ;  2  Con.  &  L. 
366 ;  4  Dr.  &  War.  139.    (C.) 
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1.  Devise  of  houses  to  executors,  in  trust, 
to  receive  the  rents  for  the  support,  clothing, 
maintenance,  and  education  of  testators 
children,  until  they  respectively  attained  age, 
or  married  ;  thenceforward,  to  A.,  B.,  and  C., 
or  such  of  them  as  should  be  then  living. 
Hdd,  that  this  last  devise  did  not  take  effect 
in  possession  until  after  all  the  children  at- 
tained age  or  married. 

Qiuere — ^Was  there  an  intestacy  respecting 
the  surplus  rents  beyond  what  was  necessary 
for  maintaining  and  educating  the  children 
during  minority? — Farran  v.  Smith,  11  I.  E. 
R.  264.    (R) 

2.  v.,  in  pursuance  of  a  power,  appointed 
by  will  £5000  amongst  his  nve  daughters,  in 
equal  shares,  and,  reciting  that  he  was  pos- 
sessed of  specified  lands,  for  a  term  of  21 
years,  with  a  t,  q,  covenant  for  renewal,  be- 
queathed them,  with  £1000,  to  trustees,  to 
pay  the  interest,  proceeds,  rents,  and  profits, 
to  his  wife  for  life;  from  her  death,  or  in 
her  life,  if  she  should  so  direct,  to  raise  by 
sale,  mortgage,  or  otherwise,  such  a  sum  as, 
together  with  the  provision  thereby  made  for 
them,  should  make  up  to  each  of  his  five 
daughters  on  marriage,  if  in  the  life  of  his 
wife,  with  her  consent;  and,  if  unmarried 
when  she  died,  then  on  their  attaining  age, 
or  being  married,  £2000..  Until  payment  of 
this  additional  provision,  V.  directed  the  j 
trustees,  on  his  wife's  death,  to  pay  each  ; 
daughter,  out  of  the  rents  and  the  interest  * 
of  the  £1000,  so  much  as,  together  with  the 
interest  of  the  £1000,  would  produce  £120 
A-year ;  and,  after  his  wife's  death,  and  pay- 
ment of  the  additional  portions,  to  assign  the 
residue  to  his  son.  The  wife  did  not,  during 
her  life,  direct  the  additional  provision  to  be 
raised.  Hdd,  that  a  daughter,  who  attained 
age,  but  predeceased  her  mother,  did  not 
take  a  vested  interest  in  the  additional  pro- 
vision.—/«  rt  Brabazon,  13  I.  E.  R.  156.    (C.) 

8.  V.  devised  lands  to  A.  for  life ;  remain- 
der to  his  sons  successively  in  tail ;  remainder 
to  B.  for  life ;  remainder  to  his  sons  succes- 
sively in  tail;  remainder  to  V.*s  nieces,  C. 
and  D.,  and  the  survivor,  for  their  respective 
lives,  as  tenants  in  common.  He  also  be- 
queathed to  D.  £1000,  charged  upon  his  real 
and  personal  estate,  to  be  by  her  distributed 
among  her  younger  children,  in  such  shares 
as  she  should  think  proper,  provided  always 
that  if  D.  should,  unaer  the  foregoing  limita- 
tions in  the  will,  get  into  possession  of  the 
lands,  then  the  £1000  should  not  be  paid 
unto  her  for  the  purpose  aforesaid.  D.  sur- 
vived v.,  but  died  ;  her  life  estate  in  remain- 
der in  the  lands  never  having  taken  effect  in 
possession.  Held,  that  she  took  a  vested  in- 
terest in  the  £1000  at  V.'s  death,  subject  to 
be  divested  on  the  happening  of  the  con- 
tingency ;  and  that  interest  was  payable  upon 
the  legacy  from  V.*s  decease.  —  Fimtcane  v. 
Studdert,  1  I.  C.  R.  140 ;  3  I.  Jur.  114.    (C.) 

4.  v.,  having  three  unmarried  daughters, 
A.,  L.,  and  C.,  bequeathed  to  A.  and  L. 
£2000  each,  and  to  C.  £2500,  to  be  invested 


for  their  benefit,  and  there  to  remain  until 
their  day  of  marriage ;  and,  if  one  or  more  of 
them  died  before  marriage,  the  portion  or 
portions  of  her  so  dying  should  so  to  and 
oe  divided  between  his  surviving  daughters, 
share  and  share  alike ;  if  only  one  should 
survive,  then  to  her.  If  all  of  them  died 
before  marriage,  then  their  portions  should 
be  divided  between  all  his  sons.  Testator 
had  also  three  married  daughters.  C.  mar- 
ried, and  died  in  the  life  of  A.,  who  died 
unmarried,  leaving  L.  surviving.  Held,  that 
C.*s  personal  representative  was  entitled  to 
a  moiety  of  A.*s  share. — In  re  Jackson*8  Trustt, 
141.  C.  R473.    (C.A.) 


XV.  8.  k.  Annuities, 

5.  S.,  to  whom,  by  settlement  (executed  in 
1800),  an  annuitv  of  £200,  by  way  of  jointure, 
was  secured  in  the  event  of  her  surviving  h^r 
husband,  continued,  for  many  years  after  her 
husband's  death  in  1809,  to  receive  payment 
of  the  same  from  the  hands  of  her  step-son, 
H.,  the  inheritor  of  the  estate  upon  which  the 
annuity  was  charged.  In  1830,  the  annuity 
being  two  years  in  arrear,  S.  wrote  to  her  step- 
son, a  letter,  wherein,  after  expressing  her  wish 
to  do  what  she  could  to  serve  him,  she  stated 
that  she  would  feel  happy  in  thenceforth  giving 
up  the  £200  annuity,  which  he  had  paid  her 
since  her  husband's  death,  and  would  also 
make  him  a  present  of  the  £400,  the  amount 
of  the  arrears  then  due.  In  1834  H.  died. 
By  will  he  charged  his  real  estates  with  pay- 
ment of  an  annuity  of  £200  to  his  step-mother. 
By  a  codicil,  after  stating  that  he  had  been 
most  reluctantly  constrained  by  circumstances 
to  alter  the  bequest,  he  substituted  an  annuify 
of  £100  for  that  of  £200  granted  by  his  will 
The  bequest  of  the  smaller  sum  was  accom- 
panied by  a  declaration,  that  it  was  upon 
condition  that  S.  should  not  seek  to  raise  the 
annuity  of  £200  secured  by  the  settlement  of 
1800,  which,  the  testator  stated,  she  had,  in  a 
letter  written  long  since,  expressed  her  inten- 
tion to  relinquish  in  his  favour.  S.  died  in 
1837,  having  previously,  by  will,  appointed  the 
ptf.  her  residuary  legatee  and  sole  executor. 
S.  had  never  sought  for  or  demanded  the 
annuity  secured  by  the  settlement,  or  that 
granted  by  the  will,  after  the  date  of  her 
letter.  The  ptf.  having  filed  a  bill  to  raise 
the  arrears  of  the  annuity  secured  by  the  set- 
tlement, the  Court  dismissed  it,  so  far  as  it 
claimed  relief  in  respect  of  the  arrears  which 
accrued  in  the  life  of  H.,  but  directed  an  ac- 
count of  what  was  due  from  his  death  to  the 
death  of  S,—LangUy  v.  X.,  2  I.  E.  R  813. 
CE.E.) 

6.  V.  by  will  gave  an  annuity  (which  he 
directed  his  eldest  son  W.  to  pay)  to  his 
daughter  B.,  for  life,  with  power  to  her  to 
dispose  of  it  to  all  or  any  of  her  children,  by 
any  writing,  witnessed  by  two  or  more  cre- 
dible witnesses.  B.,  by  will,  reciting  this 
annuitv  as  one  for  ever,  devised  it  to  her  two 
sons,  share  and  share  alike.  W.,  by  will  sub- 
sequent to  B.*s  will,  ratified  the  annuity  given 
to  B.,  and  as  bequeathed  by  her,  and  directed 
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his  eldest  son,  his  heirs  and  asslffos,  to  pay  it. 
Heidy  a  perpetual  annnity. — Burke  ▼.  Lambert 
2Dr.  &WaI.608.    (C.) 

1.  v.,  by  will,  declared  "that  his  property, 
together  with  what  his  wife  was  entitled  to, 
should  prodace  to  her  an  annuity  of  XlOO; 
to  each  of  his  daughters  £100  per  annum,  for 
themseWes  and  their  children  ;"  and  gave  all 
the  residue  of  his  property  to  his  son.  By  a 
subsequent  codicil,  executed  after  the  death 
of  one  of  his  daughters,  he  directed  that  if  his 
son  died,  without  leaving  issue  male,  then, 
after  the  decease  of  his  wife  and  of  his  survi- 
ving daughter,  his  remaining  property  should 
be  eoually  divided  between  his  sister  and  her 
daughters  by  her  then  husband,  and  his  sister- 
in-law,  and  any  children  of  her's  by  his  late 
brother.  Neither  of  the  daughters  had  child- 
ren at  the  date  of  the  will  or  of  the  death 
of  V.  Behi^  upon  the  will  and  codicil,  that 
the  daughter  did  not  take  a  perpetual  inter- 
est in  the  annuity. 

Semble—lih&t  if  It  had  rested  upon  the  will 
alone,  she  would  have  taken  a  perpetual  in- 
terest in  it. 

Held  also—Thtit  on  the  death  of  the  son 
without  issue  male,  the  property  was  divisible 
per  capita. 

A  gift  of  an  annuity,  not  pre-existing,  nm- 
pUciter^  without  reference  to  any  property  from 
which  it  is  to  spring,  gives  but  a  life  interest. 
The  rule  in  Wiltfs  ease  (Rep.  16,  «.)  does  not 
apply  to  personal  chattels.  —  Heron  v.  Stoket. 
4  L  £.  R.  284;  2  Dr.  &  War,  89 ;  1  Con.  &  L. 
284.  (C.)  —  [Revg.,  on  re-hearing,  3  I.  K  R. 
168.    (C.)3 

2.  Testator,  seized  of  an  estate  for  lives  re- 
newable for  ever,  demised  it,  subject  to  a  rent 
of  £400  per  annum,  to  H.,  his  brother-in-law, 
for  life ;  and  having,  in  the  commencement 
of  his  will,  recited  this  demise,  and  that  he 
was  entitled  to  the  profit  rent  of  £400  per 
annum,  devised  same  amongst  his  three  sisters, 
A.,  B.,  and  C,  in  manner  following :— to  A. 
£160  yearly,  to  her  separate  use,  for  ever, 
without  the  control  of  her  husband,  to  be 
issuing  and  payable  out  of  the  lands  and  pre- 
mises ;  to  B.,  £150,  in  the  same  terms;  and  to 
C.  £100,  in  the  same  terms;  *'said  three  sums 
making  together  the  sum  of  £400  yearly,  re- 
served and  payable  to  him  (the  testator)  by  said 
lease  so  made  to  said  H. ;"  and  then  devised 
the  reversion,  share  and  share  alike,  amongst 
his  four  sisters.  A.,  B.,  C,  and  D.,  wife  of  H., 
after  payment  of  the  said  bequests  of  £400 
yearly.  By  a  second  codicil  he  revoked  the 
gift  of  £150  per  annum  to  A.,  and  devised 
£100  yearly,  part  of  the  £150,  to  the  husband 
of  A.  for  life,  remainder  to  M.  for  life,  remain- 
der to  M.*s  issue  male  for  ever,  share  and  share 
alike ;  and  devised  the  remaining  £50,  to  D. 
for  ever.  Beld^  that  the  annuitants  under  the 
will  and  codicil  were  entitled  to  perpetual 
interests  in  their  several  annuities. 

When  a  man  has  a  rent  payable  out  of  his 
own  estate,  and  disposes  of  that  rent  only  by 
will,  yet  in  favour  of  the  intention,  the  whole 
estate  will  pass.— ^sA^on  v.  Adcanson,  1  Dr.  & 
War.  198,  209 ;  1  Con.  &  L.  825.    (C; 


8.  When  an  annuity  is  bequeathed  without 
words  of  limitation,  and  unaccompanied  by  a 
reference  to  some  fund  for  its  payment,  the 
legatee  will  not  take  more  than  a  lUe  interest 
therein. 

If  there  be  reference  to  a  particular  fund 
for  the  purpose ;  SenMe—That  this  amounts 
to  a  dedication  of  the  fund  for  the  purpose  of 
the  annuihr,  and  confers  a  perpetual  annnitj 
therein.— ATeroa  v.  Stokes,  2  Dr.  &  War.  89  ;  1 
Con.  &  L.  270 ;  4  I.  E.  R.  284.    (C.) 

4.  Testator  devised  a  freehc^d  estate  to  his 
wife,  and,  in  addition  thereto,  an  annuity  of 
£1000  for  her  life,  charged  upon  all  his  real 
estate,  except  the  portion  before  devised  to  her; 
and  empowered  her  to  take  idl  remedies  for 
the  recovery  thereof,  as  in  cases  of  rent  service 
were  usual.  He  then  charged  all  his  debts 
upon  his  real  estate  (except  the  portion  de- 
vised to  his  wife),  in  aid  of  his  personal 
estate;  and,  after  giving  several  legacies 
charged  upon  his  real  estate,  except  that 
devised  to  his  wife,  devised  three  o^r  an- 
nuities,  in  the  very  same  terms  that  he  had 
employed  in  the  gift  of  the  annuity  to  his 
wife.  H^  upon  the  true  construction  of 
this  will,  that  the  annuitants  were  not  entitled 
to  any  priority  over  the  legatees. — Creed  t.C, 
1  Dr.  &  War.  416 ;  4  X.  K  R.  625.  (C.>— 
[Revd.:  11  CI.  &  F.  491.} 

5.  Testator  devised  all  his  estates  to  his 
wife  for  her  life,  and  charged  them  with  an 
annuity  of  £50  for  Ms  niece,  payable  from 
day  of  his  death  ;  and  with  a  further  annuitj 
of  £50  for  the  same  niece,  to  commence  from 
the  day  of  the  wife's  death.  Heldj  that  those 
annuities  were  successive,  and  not  cumulative. 
-  Bayiee  v.  Qiim,  2  Dr.  &  War.  116.     (C.) 

6.  y.  bequeathed  to  his  trustee  and  exe- 
cutor all  the  property  whereof  he  should  die 
seized  or  possessed,  upon  trust  (amongst  other 
purposes)  to  ^'receive  and  retain,  for  bis  own 
proper  use  and  benefit,  a  sum  of  £250,  and 
also  to  retain  and  keep  thereout,  for  his  own 
use,  one  annuity  of  £20  yearly,  to  commence 
immediately  after  Y.'s  decease,  to  reimburse 
him  for  his  trouble  and  expense  in  receiving 
the  said  rents,  and  keeping  the  necessary 
accounts.**  Hekl,  that  this  annuity  was  to 
endure  only  during  the  continuance  of  the 
trusts  created  by  the  will. — ffenrum  ▼.  BonkoMt, 
Dr.  Rep.  temp.  Sag.  476.  (C.) 

7.  v.,  possessed  of  considerable  real  and 
personal  estate,  primarily  charged  the  real 
estate  with  the  payment  of  annuities  to  his 
wife,  his  two  daughters,  and  his  son,  and 
desired  that  his  trustees  should,  during  the 
lives  of  his  wife  and  daughters,  accumulate 
the  rents  of  the  real  estate  for  the  purposes 
of  his  will,  and  on  their  deaths  devised  those 
estates  over.  He  also  bequeathed  £3000,  £3| 
per  cent,  stock,  upon  trust,  out  of  the  interest 
and  dividends,  to  pay  an  annuity  of  £105  to 
his  youngest  daughter  for  life,  and  upon  trust 
as  to  the  principal,  if  she  married  with  the 
consent  of  the  trustees,  for  her  issue ;  but  if 
she  married  without  such  consent,  then,  as  to 
£1000,  upon  trust  as  she  should  appoint,  and 
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as  to  the  remainiDg  X2000,  that  it  should  form 
part  of  y/s  estate,  to  he  applied  as  he  shoald 
direct.  Y.  also  directed  that  if  the  annuities 
given  to  his  wife,  and  daughters,  and  son, 
should  be  unpaid  for  four  months  after  due, 
the  trustees  should,  *'  out  of  the  accumulation 
of  the  moneys  in  their  possession,  exclusiye  of 
the  X3000  so  left  to  his  youngest  daughter, 
and  which  he  directed  should  be  left  un- 
touched for  the  purposes  of  his  will,  pay 
and  assist  in  discharging  the  annuities  so 
in  arrear ;  and  should,  out  of  the  moneys  which 
should  next  come  to  their  possession,  replace 
the  sums  "*  so  advanced.  He  directed  that 
the  trustees  should,  after  first  paying  those 
annuities  and  the  several  legacies  charged 
upon  one  of  his  real  estates,  invest  the  rents 
of  that  estate  in  government  stock,  and  pay 
thereout  to  his  grandchildren  living  at  his 
death,  £300  each,  and  any  deficiency  in  those 
legacies  he  desired  should  be  made  good  out 
of  his  other  real  estates.  And  all  his  other 
property,  of  what  nature  soever,  including  a 
policy  of  insurance,  he  devised  and  bequeathed 
to  his  trustees  to  invest  for  the  purposes  of 
his  will.  And  as  to  the  proceeds  of  that 
policy,  and  the  remainder  of  bis  personal  pro- 
perty, invested  or  to  be  invested,  as  well  as 
the  overplus  of  his  income  not  thereby  dis- 
posed of,  excepting  the  £3000  left  as  above  to 
his  youngest  daughter,  and  excepting  such 
parts  of  his  personal  property  as  might  be 
necessary  to  be  applied  in  payment  of  the 
annuities  and  Icffacies  bequeathed  by  him,  he 
directed  that  it  should  remain  invested  during 
the  lives  of  his  wife  and  daughters,  and  until 
his  grandchildren  should  attain  twenty-one 
or  marry,  with  interest  at  £5  per  cent.,  to 
commence  from  one  year  after  his  death. 
Then  came  a  clause  directing  that  any  sur- 
plus which  should  remain,  after  satisfying  the 
several  purposes  of  the  will,  should  be  applied 
by  the  trustees  in  payment,  or  assisting  in 
payment  of  £5000,  charged  by  settlement  on 
one  of  his  real  estates  for  the  vouuffer  child- 
ren of  his  late  son,  J. ;  and  if  such  surplus 
should  be  more  than  sufilcient  to  discharge 
that  sum,  that  surplus  to  be  paid  to  such 
younger  children  in  equal  shares,  on  attaining 
twenty-one  or  marriage ;  subject,  however,  to 
the  payment  and  discharge  of  all  and  every 
the  sums  and  charges  thereinbefore  charged 
and  created  on  said  general  fund  by  the  will. 
Held,  that  the  annuity  of  £106,  given  to  V.'s 
youngest  daughter,  was  not  reduced  by  the 
7  &  8  Fic,  c.  6,  which  lowered  the  rate  of 
interest  upon  £3^  per  cent,  government  stock 
to  £3^  per  cent.;  and  that  the  trustees  should 
make  up  any  deficiency  arising  in  the  divi- 
dends of  the  sum  of  £3000  out  of  the  accu- 
mulated fund. 

That  the  residuary  bequest  to  the  grand- 
children generally  of  the  testator  was  in- 
consistent with  the  residuary  bequest  to  the 
younger  children  of  his  sod,  J.,  and  therefore 
that  the  latter  bequest  must  prevail. — Fitz- 
Patrick  v.  Knaresborough,  13  L  E.  R.  338.    (C.) 

1.  V.  bequeathed  to  A.,  his  executors,  &c., 
an  ahnuity  charged  on  all  her  property.  Under 
the  decree,  a  specific  sum  of  £3^  per  cent. 


stock  was  transferred  to  the  separate  credit 
thereof  to  pay  the  annuity.  Afterwards  that 
stock  was  reduced  to  £3J  per  cent.,  while 
other  funds  were  still  in  Court,  though  appro- 
priated to  other  purposes.  Held,  that  A.  was 
entitled  to  have  a  further  sum  invested  in 
stock  to  make  the  dividends  suflSce  to  pay  the 
annuity.— CowMiir*.  o/  CA.  D.  ^  B.  v.  St.  Law- 
rence, 9  I.  E.  R.  560 ;  3  Jon.  &  L.  561.    (C.) 

2.  V.  by  will  bequeathed  annuities  to  each 
of  his  daughters,  severally,  with  power  of 
appointment  to  their  children,  and  if  any 
daughter  died  without  leaving  issue,  her  an- 
nuity to  go  to  his  sons,  to  be  equally  divided 
between  them  ;  but  If  either  of  his  sons  died 
before  such  event  happened,  that  son's  pro- 

gortion  in  such  annuity  to  go  to  such  issue  as 
e  should  leave ;  and  if  any  son  died  without 
issue,  to  V.'s  other  sons,  except  he  or  they 
should  leave  a  widow  or  widows,  and  if  so  'to 
such  -widow  or  widows  during  her  or  their 
lives ;  and  after  to  his  sons  or  the  issue  of 
such  sons  as  may  have  died.  V.  then  devised 
his  freehold  and  leasehold  property  to  his 
four  sons.  A.,  B.,  C,  and  D.,  in  the  foUowinir 
proportions :— To  A.  one-tbird,  to  B.  on^ 
third;  the  remaining  one-third  to  be  divided 
between  C.  and  D.,  after  payment  of  the  an- 
nuities, providing  that  in  ten  years  after  his 
death  his  income  "  should  be  equally  divided 
between  his  four  sons,  after  payment  of  the 
annuities,  with  the  following  provision-  — 
"  Having  left  to  my  eldest  son  D.  one-fourth 
of  my  income,  to  take  place  in  ten  years  after 
my  death,  it  is  my  wUl  that  then  he  shaU 
have  his  choice  either  to  take  the  one-fourth 
of  the  income  as  mentioned  above,  or  to  take 
instead  of  one-fourth  of  the  income  the  house 
and  demesnes  of  X.  and  Y.,  subject  to  the 
marriage  settlement  of  the  said  D.,  and  sub- 
ject also  to  a  sum  of  £600  and  interest  at  six 
per  cent,  on  said  sum  of  £500 ;"  and  after  a 
bequest  of  his  furniture,  Ac,  "I  appoint  my 
executors  residuary  legatees,  in  trust  first  with 
the  produce  of  such  property  to  pay  each  of 
my  daughters  (naming  tbem)  £5  each,  and 
such  further  sum  as  shaU  be  necessary  for 
their  maintenance  until  the  first  payment  of 
annuity  shall  be  made  to  them.'*  He  then 
named  D.  and  C,  and  his  son-in-law,  exe- 
cutors. In  the  foUowing  year  he  added  a 
codicil,  naming  C.  as  executor  in  place  of  D 
with  the  following  clause:— "And  with  the 
view  of  removing  any  doubts  that  may  exist 
as  to  the  continuance  of  annuities  to  mv 
daughters  (naming  them),  it  is  my  wilL  anS 
so  intended  by  me,  that  the  same  respectively 
be  only  payable  during  their  respective  lives 
and  in  the  event  of  their  dying  leaving  child- 
ren, the  share  of  such  daughters  so  dvinir  to 
survive  to  their  chUdren,  and  subject  to  ap- 
pointment as  in  my  will  named."  Held,  that 
the  several  annuities  did  not  become  extinct 

"P^?  l^^V^®*^?  ^  each  daughter  respectively. 
That  X.  and  Y.  (D.  having  elected  to  take 
them)  were  exonerated  from  paying  the  an- 
nuities. 

That  the  residuary  legatees  did  not  take  a 
benefici^  estate  in  the  reaidfxe,^Stevelhf  v. 
S.,  7  I.  Jur.  146.  (C.)  ^ 
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l/.y^  tenant  for  life  without  a  leasing 
power,  had  made  a  lease,  in  1882,  to  F^  for 
three  lives  or  81  years.  G.,  sister  of  E.,  peti- 
tioner in  the  suit,  heing  one  of  the  c.  q.  vies, 

F.  left  the  country  in  1§84,  and  np  to  the  com- 
mencement of  this  salt  had  not  heen  heard  of. 
O.  entered  into  possession  of  the  demised  pre- 
mises. The  rent  having  fallen  into  arrear,  an 
ejectment  was  hroneht  hy  V.,  hut  snhsequently 
V.  and  G.  arranged  that  G.  should  pay  the 
rent  in  arrear  and  give  np  possession ;  and 
that  she  should  receive  an  annuity  for  life  to 
the  amount  of  the  profit  rent  in  the  premises. 
There  was  no  written  agreement  produced,  ex- 
cept letters  from  V.,  and'B.  his  son,  to  G.,  re- 
lative to  the  payment  of  the  annuity.  Upon 
the  death  of  v.,  B.  took  possession  as  his  heir- 
at-law,  heing  also  his  personal  representative ; 
and  having  refused  to  continue  paying  the  an- 
nuity, upon  the  ground  that  V.  had  no  power 
to  create  such  a  charge  heyond  his  own  life, 

G.  filed  a  petition  praying  for  an  order  that 
B.  should  pay  what  was  due  on  account  of  the 
annuity ;  for  a  decree  that  the  annuity  was 
an  equitahle  charge  upon  the  lands  demised ; 
for  the  appointment  of  a  receiver ;  and  that 
the  annuity  should  he  payable  out  of  the 
assets  of  V.  Held,  that  G.  was  entitled  to  a 
personal  annuity  for  her  life,  and  that  the 
assets  of  V.  were  liable  thereto. 

That  the  real  estate  was  not  liable  to  the 

charge. 

That  the  petition  was  not  bad  for  multifari- 
ousness or  misjoinder. — Gibbon  v.  Clcncurry^  7 
LJur.  171.    (C.) 

2.  v.  devised  several  annuities,  which  she 
directed  only  to  be  a  lien  upon  and  charged 
on  the  yearly  income  of  her  lands,  real,  free- 
hold and  chattel  real,  but  not  upon  any  other 
personal  estate;  and  directed  that  if  that 
yearly  income  fell  short  of  paying  the  annui- 
ties, the  deficiency  should  equally  and  pro- 
portionably  be  upon  all  such  annuities,  each 
to  receive  according  to  the  magnitude  of  such 
annuity,  and  in  proportion  thereto ;  but  no 
such  deficiency  to  be  vested  upon  her  personal 
estate ;  and  devised  the  residue  of  her  pro- 
perty, real  and  personal,  after  satisfying  and 
discharging  said  annuities,  &c.  The  income 
of  the  lands  was  insu£5cient  to  pay  the  entire 
of  the  annuities.  Held,  that  the  annuities, 
being  charged  on  the  income  of  the  lands  only, 
were,  for  each  year,  satisfied  by  payment  of  a 
proportionable  share;  and  that  the  arrears 
were  not  charged  on  the  future  rents. — Fitz- 
gerald V.  aConneU,  11  L  C.  B.  437.    (R.) 


c.  Prcpertf  acgmred  after  the  Date 

of  the  WtlL 

d.  Propertf   Contracted  to  be  Pur- 

ckcuea  or  Sold. 


XV.  4.  What  passes  bff. 

a.  Real  Estate,  and  Copyhold, 

1.  Generally, 

2.  Respecting    particular     De- 

scriptive Words, 

b.  Personal  Estate, 

1.  Generally:    whether   general 

Personal  Estate,  or  Residue 
passes,, 

2.  When    Chattels,  Stock,  ^,, 

pass ;  by  what  Words, 


XV.  4.  a.  Real  EMtate, 

1.  Generally, 

2.  Re^ftecting  partiadar  Descrip- 

tive Words, 


XV.  4.  1.  a.  Generally, 

8.  When  a  man  has  a  rent  payable  out  of 
his  own  estate,  and  disposes  of  that  rent  only 
by  will,  yet  in  favour  of  the  intention  the 
whole  estate  will  pass. — Ashton  r.  Atkmson,  I 
Dr.  &  War.  209.    (C.) 

4.  By  will  reciting  that  the  testator  was  en- 
titled to  a  remainder  in  fee  expectant  on  the 
death  of  his  wife,  he  devised  the  same,  after 
the  death  of  his  wife,  to  his  son  W.  for  life, 
and  after  his  decease  to  the  child  or  children 
of  W.;  and  for  default  of  such  issue  to  his  own 
right  heirs.  By  codicil  he  retracted  the  de- 
vise to  W.,  and  gave  to  his  wife  and  grand- 
children (issue  of  his  son  J.)  what  he  origi- 
nally allotted  to  W.  Hdd,  that  the  remainder 
in  fee  passed  by  the  codicil  to  the  wife  and 
grandchildren. 

Semble— The  gift  in  the  will  to  the  children 
of  W.  was  revoked  by  the  codiciL — Madden  r, 
iTinpaii,  7  L  £.  R.  570.    (C.) 

5.  A.  and  B.,  having  a  joint  power  of  rero- 
cation  and  new  appointment,  by  deed  and 
fine,  reciting  an  agreement  that  A.  should,  in 
manner  therein  after  mentioned,  secure  to  B. 
payment  within  twelve  months  of  iS12,000, 
and  the  interest  on  £8000,  irrevocably  revoked 
the  uses  of  the  former  settlement,  and  ap- 
pointed the  lands  to  trustees  for  550  years, 
upon  trust,  so  soon  as  conveniently  might  be 
(but  with  A*s  writtefi  consent,  if,  during  or 
within  twelve  months  from  the  date  of  the 
deed,  and  afterwards  of  their  own  authority), 
to  raise  £20,000,  by  sale  or  mortgage;  pro- 
Tided  that,  if  that  sum  should  not  he  raised 
by  the  end  of  the  twelve  months,  the  deed, 
and  every  clause  and  thing  therein,  to  be 
void ;  and  the  fine  should  enure  to  confirm 
the  several  estates  and  interests  in  the  lands, 
subsisting  immediately  before  the  deed  of 
revocation  was  executed.  Held,  that  the 
money  was  to  be  raised  within  twelve  months ; 
if  not  raised  within  that  time,  or  if  A.  died 
before  it  was  raised,  and  within  the  twelve 
months,  the  deed  was  to  be  void.  That,  the 
money  not  having  been  raised  within  that 
time,  the  old  nses,  including  the  power  of 
revocation,  revived. 

The  ultimate  limitation  of  the  use,  in  the 
former  settlement,  was  to  A.  in  fee.  After 
the  expiration  of  the  twelve  months,  A.  made 
his  will,  devising  all  bis  estates.  Afterwards, 
A.  and  B.,  by  deed,  revoked  the  uses  of  the 
settlement,  and  limited  the  use  to  A.  in  fee. 
The  deed  revoking  the  uses  of  the  settlement 
operates  as  a  revocation  of  the  wilL  'Die 
will  was  made  before,  the  deed  of  revocation 


[WILLS,  THEIR  CONSTRUCTION.] 


1371 


after,  the  1  Ftc.,  c.  26.  Held,  that  the  reyer- 
sion  in  fee,  whereof  the  devisor  was  seized  at 
the  time  of  his  decease,  did  not  pass  by  his 
will. — Lord  Lcmgford  v.  Little,  2  Jon.  &  L. 
613.  (C.) 

1.  V.  devised  all  his  property,  real  and  per- 
sonal, to  his  wife  and  his  unmarried  daugh- 
ters, B.  and  C,  and  to  the  survivor ;  and  if 
C.  should  marry,  and  leave  issue  her  surviving, 
that  her  share,  and  the  shares  of  her  mother 
and  of  B.,  if  they  survived  her,  should  be 
divided  amongst  such  issue ;  and  if  C.  should 
not  marry,  that  upon  her  death,  and  that  of 
her  mother  and  B.,  the  entire  of  V.'s  pro- 
perty should  go  to  the  issue  then  living  oi  his 
married  dau^ter,  D. ;  and  if  no  issue  of  D., 
that  the  entire  of  his  property  should  vest  in 
the  R.  C.  Bishop  of  G.  V.  then  devised  one- 
third  part  of  his  interest  in  lands,  part  of  his 
property,  to  his  nephew,  £.  Held,  that  V.'s 
wife  and  unmarried  daughters  took  sub- 
ject to  the  devise  to  £.,  which  was  to  have 
immediate  operation  upon  V.'s  death. — Walsh 
T.  Ryan,  2  I.  Jur.  N.  S.  297.    (R) 

2.  v.,  having,  by  will,  in  1837,  bequeathed 
legacies,  proceeded  thus : — "  To  my  son  I  give, 
devise,  and  bequeath  all  my  lands  and  tene- 
ments, rights,  and  credits,  subject  to  the  legacies 
aforesaid  aitd  my  debts,  the  remainder  ofmyprO' 
periy  to  be  disposed  of  by  him  to  and  amongst 
his  children,  in  such  shares  and  proportions 
as  he  shall  think  fit."  The  words  in  italics 
were  interlined.  The  last  clause  in  the  will 
declared  the  interlineations,  as  well  as  the 
original  text,  to  be  in  V.'s  handwriting.  In 
1839,  he  added  a  codicil,  whereby  he  merely 
made  a  declaration  respecting  one  of  the 
legacies  given  by  the  will.  In  1845,  the  son 
predecea^  V.,  without  having  made  anv 
appointment  amongst  his  children.  Held, 
that  the  will  gave  the  son  a  power,  coupled 
with  a  trust ;  and  that,  accordingly,  his  child- 
ren were  entitled  as  well  to  the  real  as  to  the 
personal  estate  of  V.,  in  equal  shares. — Hutch- 
tnson  V.  H^  13  I.  E.  R  832.    (C.) 


XV.  4.  a.  2.  Respecting  particular  Descriptive 

8.  V.  being  entitled  to  two  distinct  interests 
in  land  called  K.,  in  the  county  of  C,  one  a 
freehold  interest  derived  under  H.,  the  other 
a  chattel  interest  derived  under  B.,  which  was 
not  to  commence  until  the  determination  of 
the  freehold,  made  his  will,  and  thereby  de- 
sired that  all  his  freehold  interests  in  the 
counties  of  C.  and  W.  (except  his  interest  in 
K.,  which  he  held  under  B.)  should  be  sold, 
and  the  proceeds  of  the  sale  be  divided  be- 
tween his  children.  In  a  subsequent  part  of 
the  will  he  desired  his  chattel  interest  in  K. 
to  be  sold  immediately  upon  the  determina- 
tion of  the  freehold  interest  therein,  and  the 
proceeds  thereof  to  be  divided  in  a  certain 
manner.  Held,  that  the  exception  referred 
to  the  chattel  interest  only  in  K. ;  and  that 
the  freehold  interest  therein  was  to  be  sold 
immediately,  against  the  claim  of  the  heir-at- 


law  of  y.—Gurly  T.  (?.,  2  Dr.  &  Wal.  468.  (C.) 
— [Affd.:  8  CI.  &  F.  743.] 

4.  Devise  of  real  estate  to  W.  and  his  heirs, 
on  trust,  to  receive  the  rents,  and  apply  them 
in  discharging  testator's  (V.'s)  debts  and  lega- 
cies ;  then  to  convey  part  thereof  to  V.'s  bro- 
ther, R.,  for  life ;  the  residue,  and  R.'s  share, 
after  his  death,  to  such  of  W.'s  sons  as  should, 
at  W.'s  death,  be  his  second  son,  for  life; 
remainder  to  his  first  and  other  sons  in  tail 
male ;  remainder  to  the  third,  fourth,  and 
every  other  son  of  W.  successively,  in  strict 
settlement.  The  will  concluded  thus : — "And 
as  to  all  my  personal  estate,  &c.,  subject, 
however,  to  my  debts  and  legacies  heretofore 
bequeathed,  I  give  and  bequeath  same  to  my 
relative,  W.,  whom  I  appoint  executor  of  this 
my  will ;  and  also,  in  case  of  any  residue,  I 
appoint  him  my  residuary  legatee."  The 
debts  and  legacies  having  been  all  paid,  and 
R  having  died  in  the  life  of  Yf—Held,  that 
the  residuary  clause  was  confined  to  the  per- 
sonal estate ;  and  that  the  rents  did  not  pass 
under  it  to  W.  for  life.—  Wills  v.  W^  1  Dr. 
&  War.  439.    (C.) 

5.  v.,  being  seized  and  possessed  of  free- 
hold and  chattel  leases,  devised  as  follows :— - 
"  I  give,  devise,  and  beaueath  my  farm  of  B. 
to  my  grandson  M.,  and  every  kind  of  stock 
thereon,  together  with  one-third  of  every 
other  property  that  I  now  possess,  and  am 
entitled  to."  He  then  made  similar  devises 
of  others  of  the  farms,  and  the  remaining 
two-thirds  of  the  residue  to  two  other  grand- 
sons respectively.  He  then  left  £18  a-year  to 
his  wife,  "to  be  paid  to  her  during  her  life  by 
my  said  three  grandsons,  share  and  share 
alike,  or  by  their  heirs  or  executors."  He  then 
directed  £300  to  be  invested  on  a  certain 
event,  "  the  said  sum  to  be  deducted  equally 
from  and  out  of  the  property  herein  first 
bequeathed  to  my  said  three  grandsons,  who, 
or  their  heirs,  on  the  fall  of  any  lease,  are 
to  be  equal  sufferers,  pursuant  to  their  re- 
spective proportions."  A.,  at  the  date  of  his 
will,  was  seized  of  the  farm  of  G.,  but  did  not 
devise  it  by  name.  Held,  that  either  there 
was  to  be  no  contribution,  but  that  each  was 
to  bear  his  own  loss,  or  that  the  lands  devised 
nominatim  were  those  only  which  were  to  be 
contributory;  and  that  consequently  the  farm 
of  G.  was  not  liable. 

Semble — ^That,  the  claim  was  bad  for  uncer- 
tainty.— Spunner  y.  Dwyer,  2  Con.  &  L.  432, 
440.    (C.) 

6.  Testator  was  seized  of  one  estate  in  fee- 
simple,  and  of  another  settled  by  marriage 
articles  upon  himself  for  life;  remainder  in 
tail  to  his  first  and  other  sons,  &c.;  in  default 
of  such  issue,  to  his  own  right  heirs,  provided 
that,  "  in  case  he  should  die  without  issue,  or 
intestate,  the  said  lands  "  were  to  go  to  L., 
her  heirs  and  assigns.  By  will  he  devised  all 
his  "  unsettled  estate."  Held,  that  the  rever- 
sion in  fee  in  the  settled  estates  passed. — ThM 
Incorporated  Society  v.  Richards,  1  Dr.  &  War. 
258  ;  1  Con.  &  L.  58 ;  4  I.  £.  R  177.    (C.) 
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1.  An  absolate  interest  in  leaseholds  be- 
qaeatbed  to  trustees,  in  trust  for  two  c.  g,  trusts. 
Heldy  to  ^tM,^Bradshaw  t.  B^  5  L  £.  B. 
810.    CE.E.) 

2.  y.  derised  part  of  bis  real  estates  to  bis 
son  W.  in  settlement,  and  otber  parts  in  fee, 
and  the  residue,  not  specifically  derised,  to 
W.,  whom,  with  £.,  he  appointed  executor 
and  executrix.  V.,  by  codicil,  reciting  the 
death  of  W.,  and  the  devises  of  the  particular 
estates  to  him,  devised  them,  if  £.  died  with- 
out issue  in  his  wife's  life,  to  bis  wife  for  life; 
with  remainder  to  B.,  and  appointed  E.  bis 
"sole  executrix  and  residuary  legatee."  V. 
died  seixed  of  estates  otber  than  those  speci- 
fically derised.  Hdd,  that  £.  did  not  take 
the  residuary  realty.— fTiflSas  v.  H.^  10  L  E. 
B.134.    (C.) 

8.  V.  being  entitled  to  one-sixth  of  lease- 
bold  lands  under  the  will  of  J.,  and  baring  a 
power  of  appointment  orer  another  sixth 
under  the  will  of  C,  both  wills  being  nearly 
of  equal  date,  derised  all  **  his  property  "  in 
the  lands  bequeathed  **by  the  will  of  C," 
speaking  of  it  as  property  of  which  he  was 
possessed,  and  giring  it  for  purposes  in  com- 
mon with  other  property  which  he  owned  abso- 
lutely. Held,  merely  %  falsa  demonstratw^  and 
to  apply  only  to  the  property  he  was  entitled 
to  under  J.'s  mm,—Lendrick  r.  Russ^  10  L 
E.  B.  269.  (C.) 

4.  V.  derised  to  bis  wife  bis  lands.  By  a 
separate  clause  be  gare  her  chattels,  and  then 
added :  **  fourthly,  I  order  my  wife  to  pay  the 
following  legacies,**  which  he  enumerated. 
He  made  her  and  another  executors.  Held, 
that  the  legacies  were  charged  on  the  lands ; 
and  that  the  wijfe  took  the  fee. 

Neither  the  word  "  thereout  **  nor  "  paring  ** 
is  required  to  make  the  payment  of  a  legacy 
a  condition  so  as  to  gire  the  derisee  the  fee 
in  lands  charged  with  it. 

The  costs  of  a  suit  in  the  nature  of  an  eject- 
ment bill  to  recorer  derised  propertr  on  a 
construction  of  a  will,  though  doubtful,  are 
not  within  the  rule  in  administration  suits, 
that  they  come  out  of  the  estate. — Johnson  r. 
Bhtt^,  111.  E.B.886.  (C.) 

5.  A  testator  in  his  will  described  himself 
as  "  of  Fleenstown  ;**  derised  *^  this  townland 
and  sixty-eight  acres  of  M. "  to  bis  son  W. ; 
and  concluded  thus :— *'  Mr  will  is,  that  any 
deficiency  there  may  be  of  chattel  property 
for  payment  of  the  pecuniary  legacies,  the 
same  will  be  made  up  by  my  son  W.  out  of 
this  farmy  it  being  the  principal  part  of  my 
property."  HM,  that  the  words  **  this  farm  * 
applied  to  Fleenstown  alone. — Kennedy  r.  JT., 
8  L  Jur.  141.  CC.) 

6.  v.,  by  will,  gare  to  bis  daughters  M.  and 
E.  legacies  of  X6500  each,  charged  upon  his 
estate  of  C,  and  gare  to  bis  sons  all  the 
residue  of  his  property.  By  deed  the  sons 
arranged  that  C.  snouid  be  conreyed  to  W. 
the  eldest  son,  charged  with  sums  of  £4000 
each  for  the  younger  sons.    E.,  who  bad  no 


assets  sare  the  legacy  of  £6500;  by  will  gare 
T.,  one  of  the  sons  of  V^  a  legacy  of  £446. 
M.  also  had  no  assets  sare  ue  legacy  of 
£6500,  and  br  will  gare  T.  a  legacy  of  £40a 
F.,  another  of  the  sons  of  V.,  <hed  intestate, 
and  T.,  as  one  of  his  next-of-kin,  became 
entitled  to  a  dlstributire  share  of  bis  assets, 
including  the  £4000  charged  on  C.  T.  by  his 
will  bequeathed  his  patrimony  bonds  and 
judgment  debts  charged  on  the  estate  of 
Clonea.  Held,  that  the  word  ^patrimony** 
included  T.*s  dlstributire  share  of  F.*s  chai^ 
of  £4000,  but  did  not  include  the  l^acies 
under  M.*s  and  E.*s  wills. 

The  word  **  patrimony "  is  not  necessarily 
restricted  to  property  derired  directly  from  a 
father. 

T.,  by  win  in  1845,  bequeathed  personal 
estates,  in  the  following  terms : — ^The  interest 
of  which  I  leare  to  X.,  and  be  is  nerer  to 
demand  the  principal  so  long  as  the  interest 
is  satisfactorily  settled ;  and  in  case  he  shall 
die  without  male  issue  lawfully  begotten,  and 
arriring  at  the  ase  of  twenty-one  years,  it 
shall  then  descend  to  his  brother  T.,  and  his 
male  issue  lawfully  begotten,  and  arriring  at 
the  age  of  twenty-one  rears ;  and  in  case  he 
should  die  without  such  issue  lawfully  begot- 
ten, then  I  bequeath  the  same  to  W.  and  his 
family,  on  his  taking  the  name  of  M.,  so  that 
the  estate  may  remain  in  the  family ;  the  in- 
terest of  aU  bonds  which  remain  on  the  estate 
to  continue  to  remain  on  the  estate,  and  to 
descend  from  heirs  to  heirs,  as  abore  stated.** 
Held,  that  notwithstanding  the  29th  sec  of 
the  Wills  Act  (7  IF.  4  &  1  Vic.,  c  26),  the 
failure  of  issue  intended  could  not  be  con- 
strued to  be  a  failure  of  issue  at  the  death  of 
the  first  taker,  a  ^contrarr  intention"  ap- 
pearing by  the  will;  and  that  consequently 
the  gift  orer  was  roid  for  remoteness. — Grtok 
r.  (Hiss,  5  L  C.  B.  25 ;  II.  Jur.  N.  a  90.  (C.) 

7.  v.,  br  will,  being  seized  of  freehold 
estates,  ana  possessed  of  chattels  real,  directed 
his  executors  to  make  out  an  inrentory  of  hia 
effects,  which  were  to  be  sold  by  auction ;  and 
if  be  died  **  possessed  of  any  funded  or  other 
property,"  to  sell  all  for  the  benefit  of  his 
children.  He  also  appointed  his  brothers 
trustees  to  his  *'  children  and  property, "  and 
in  the  erent  of  their  declining  to  act,  desired 
that  his  ^property  and  chil(&en"  should  be 
placed  under  the  Court  of  Chancery.  Hdd, 
that  the  word  "  property  "  in  the  abore  gene- 
ral clause  passed  the  real  estates. 

v.,  at  the  time  of  making  his  will,  was  seised 
in  quasi  fee  of  the  lands  of  A.,  but  the  will 
contained  an  erroneous  recital,  that  A.  was 
settled  on  his  eldest  son.  HM,  that  from  the 
operation  of  the  abore  general  clause,  A. 
must  be  taken  to  be  excluded. — ClSbbom  r.  C, 
2  L  Jur.  N.  S.  881.  (C.) 

8.  Direction  in  a  will  to  pay  a  debt  by  ^  an- 
nual instalments,"  out  of  rents  and  profits  of 
real  estate.  Hdd,  to  mean  payments  out  of 
rents  and  profits  de  Oftno  in  ohukjii  ;  not  out  of 
the  corpus  of  the  estate. — Ker  r.  Hardman,  8  I. 
Jur.  K  a  45.  (C.) 
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1.  v.,  seized  of  freeholds,  and  possessed  of 
chattels  real,  hy  marriage  settlement  limited 
them,  subject  to  his  own  life  estate,  to  the 
issne  of  the  marriage,  to  l>e  distribnted  as  he 
should  appoint. 

v.,  by  will,  reciting  his  settlement,  directed 
his  chattels  to  be  sold,  and  the  produce  ap- 
plied in  payment  of  funeral  and  testamentary 
expenses,  and  debts,  and  of  the  charges  on  his 
real  estate;  and  deyised  the  residue  to  his 
then  unmarried  daughters,  as  tenants  in  com- 
mon. He  gave  provisions,  in  satisfaction  of 
their  claims  under  the  settlement,  to  two  of 
his  sons,  and  devised  portion  of  the  settled 
lands,  and  all  others  oi  which  he  should  die 
seized,  or  hare  a  power  over,  to  his  unmar- 
ried daughters,  in  equal  shares. 

By  de^  of  1st  Aug.  1860,  made  on  the  mar- 
riage of  S.,  one  of  Y.*8  daughters  unmarried 
at  the  date  of  the  will,  he  charged  the  lands 
of  D.,  part  of  the  settled  estate,  with  £600  for 
8. ;  and  by  codicil  of  the  same  date,  revoked 
the  gifts  to  her  in  his  will.  Udd,  that  V.  by 
the  words  in  his  will,  *^hi8  real  estate,"  did 
not  mean  to  include  the  lands  comprised  in 
the  settlement ;  and  that  the  £600  were  not 
charged  upon  his  personal  estate. — EUi$  v.  E,, 
18  I.  C.  R.  484.  (C.) 

2.  In  1830,  V.  made  his  will,  the  draft  of 
which  purported  to  devise  all  his  lands,  situate 
in  several  counties,  among  others  in  the  county 
of  Sligo,  where  the  lands  in  the  lease  were  situ- 
ate, and  **  elsewhere  in  Ireland,**  to  trustees, 
upon  trust  for  his  second  son.  Before  the 
execution  of  the  will,  V.  drew  a  pen  through 
the  word  *'  Sligo,**  without  making  it  illegible. 
Hddf  that  evidence  was  not  admissible  to  show 
that  he  intended  that  the  lands  in  Sligo  should 
not  pass  by  the  will. — Phibbs  v.  Cooper,  7  I.  C. 
B.422.    (k) 

3.  v.,  being  seized  of  the  lands  of  A.,  B.,  C, 
and  D.,  under  a  lease,  by  will,  reciting  that  he 
was  possessed  of  a  lease  for  lives  renewable 
for  ever,  of  lands,  which  were  denominated  A., 
B.,  and  C,  directed  that  they  should,  as  soon 
after  his  decease  as  possible,  be  sold,  and  after 
payment  of  his  just  debts,  be  equally  divided 
between  W.  and  L.,  as  tenants  in  common 
and  not  as  joint  tenants.  He  then  specified 
the  debts  **  affecting  those  lands,**  and,  after 
legacies,  appointed  W.  residuary  legatee  of 
all  his  real  and  personal  estate  and  effects. 
The  specified  debts  were  judgment  debts 
which  had  been  registered  as  mortgages 
against  all  the  lands  comprised  in  the  lease. 
Held,  that  D.  was  included  in  the  specific  de- 
yUe.—  Weat  v.  Lawday,  14  I.  C.  R.  209.  (R.) 
— [Affirmed  :  ibid,  340;  8  I.  Jur.  N.  S.  23.  (C. 
A.)] 

4.  v.,  being  seized  of  real  estate,  made  her 
will,  dated  the  10th  May  1849,  and  thereby 
did  **  give  and  bequeath  to  her  brother-in-law 
A.,  everything  she  might  die  possessed  of, 
with  the  exception  of  her  furniture ;  and  ap- 

{ pointed  him  her  sole  executor  and  residuary 
egatee.**  Held,  that  the  real  estate  passed 
to  A.  under  the  will. — In  re  GyUs's  Estate,  14 
I.  C.  B.  811 ;  8  I.  Jur.  N.  8.  316.    (L.E.C.) 


5.  V.  made  his  will,  reciting  that  under  the 
will  of  J.,  he  was  seized  in  fee  of  the  lands  of 
N.  and  W.,  and  possessed  of  leasehold  inter- 
ests in  the  lands  of  N.,  and  the  lands  of  B. 
The  will  then  recited  that  Y.  believed  that 
he  would  have  personal  property,  exclusive  of 
his  chattel  interests  in  land,  sufficient  to  pay 
off  his  debts  and  funeral  and  testamentary  ex- 
penses. It  then  recited  his  desire  to  give  E. 
all  his  said  fee-simple  and  leasehold  estates, 
he  HE.)  paying  £10,042.  V.  then  devised  to  E. 
all  his  **  estate  and  interest  in  the  aforesaid 
lands  and  houses,  upon  the  terms  of  his  pay- 
ing to  me  or  my  executor  the  said  sum  of 
£10,042.** 

v.,  at  his  decease,  was  entitled,  under  the 
will  of  J.,  to  the  lands  of  C.  B.,  which  had 
been  held  for  a  term  which  had  expired  be- 
fore the  date  of  V.*s  will.  Held,  that  the 
lands  of  C.  B.  did  not  pass  to  E.  under  V.*8 
will.— 3foon^  y.M'DonnelL  15  I.  C.  R.  84. 
(C.A.) 

6.  v.,  having  previously  disposed  of  all  his 
property,  real  and  personal,  bequeathed  all 
the  rest,  residue,  and  remainder  of  his  pro- 
perties, debentures,  funded,  and  securities, 
&C.,  to  be  equally  divided,  share  and  sha^ 
alike,  amongst  his  then  surviving  children  as 
residuary  legatees.  Held,  that  real  estate,  the 
devise  of  which  had  failed,  passed  by  that 
clause.— Xq/h«  r.  Stoneif,  17  I.  C.  R.  178.  (R.) 


XV.  4.  b.  Personal  Estate, 

1.  Generally :    whether   general 

Personal  Estate,  or  Aesidue 
passes, 

2.  When   Chattels,   Stock,  jx., 

pass,  by  what  Words, 


XV.  4.  b.  1.  Personal  Estate  generally :  whether 
general  Personal  Estate,  or  Re- 
sidue p<isses, 

7.  v.,  after  bequeathing  several  legacies 
to  his  relations,  and  for  charitable  purposes, 
said,  in  his  will :— "  To  meet  these  I  have  £200 
in  the  Bank  of  Ireland.  The  little  matters  of 
furniture  will  be  sold.  If  anything  shall  re- 
main, after  all  being  paid,  the  Rev.  Mr.  O. 
will  divide  it  amongst  the  poor.**  At  his 
death,  V.  had  not  any  such  sum  as  £200  in  the 
Bank  of  Ireland  ;  but  his  property  consisted 
of  £1462.  2s.  8d.,  of  £3^  per  cent,  stock,  and 
£52  in  cash.  Held,  that  the  general  residue 
of  his  estate  passed  under  the  residuary  clause. 
—Gajffhey  t,  Hevey,  1  Dr.  &  WaL  12.    (C.) 

8.  The  right  to  set  aside  a  conveyance  im- 
properly obtained  by  a  solicitor  from  his  client, 
is  deyisahle. —Uppington  v.  BuUen,  2  Dr.  & 
War.  184  ;  1  Con.  &  L.  291.    cC) 

9.  V.  by  will,  after  bequeathing  legacies, 
and  directing  his  debts  to  be  paid,  ordered  all 
his  effects  to  be  sold  by  auction ;  such  money 
or  valuables  as  he  died  possessed  of  to  be 
handed  over  to  D.,  to  be  applied  to  the  use 
of  M.,  to  a  certain  amount  during  her  life  ;  if 
after  her  demise  any  residue  remained,  such 
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residne  to  be  expended  in  masses  for  his  sonrs 
sake ;  and  directed  a  securitj  in  the  hands  of 
J.  to  be  applied  as  above  directed.  ''My 
Uoyal  Canal  stock  Is  to  be  sold ;  also,  my 
Grand  Canal  debentures,  as  necessity  may 
require,  at  the  discretion  of  my  executors. 
Held,  that  the  whole  of  the  residue,  including 
the  stock  and  debentures,  was  disposed  of 
under  the  residuary  clause,  and  passed  to  the 
executors  on  the  death  of  M. 

That  the  bequest  for  masses  for  the  testa- 
tor's soul  was  valid,  and  not  void  as  a  su- 
perstitious use. — BmcI  v.  Hodgtns,  7  I.  £.  B. 
17.  (R) 

1.  A  testator,  havine  snecifically  bequeathed 
to  several  persons,  inclnaing  A.,  moneys  which 
he  possessed  in  government  and  other  securi- 
ties, directed  that  five  persons  named,  should 
each  receive  jEIOO  ;  and  added : — "  to  pay  this 
£500,  my  just  debts,  and  funeral  expenses,  a 
sufficiency  will  be  found  in  my  bankers'  and 
aeent's  hands,  with  the  interest  due  on  my  fund- 
ed property ;  and  whatever  sum  or  sums  should 
be  over,  it  is  my  will  should  be  the  property 
of  A."  Held,  that  the  bequest  to  A.  was  a 
general  residuary  bequest  of  the  entire  estate. 
^Vincent  v.  Fitzgerald,  2  I.  Jur.  177.    (C.) 

2.  v.,  by  will  dated  in  1837,  bequeathed  lega- 
cies, and  proceeded  as  follows : — ''  To  my  son, 
I  give,  devise,  and  bequeath  all  my  lands  and 
tenements,  rights  and  credit^),  gubject  to  the  le- 
gacies aforesaid,  and  my  debts ;  the  remainder  of 
my  property  to  bo  disposed  of  by  him  to  and 
amongst  his  children  in  such  shares  and  pro- 
portions as  he  shall  think  proper."  In  1830 
ne  added  a  codicil,  by  whico  he  merely  made 
a  declaration  witli  reference  to  one  of  the  lega- 
cies. In  1845  the  son  died,  in  V.'s  life,  and 
without  having  made  nny  appointment  amoncst 
his  children.  V.  having  died— He/eA  that  the 
will  gave  the  son  a  power  coupled  with  a  trust, 
and  that  accordingly  his  children  were  en- 
titled as  well  to  the  real  as  to  the  personal 
estate  of  V.  in  equal  shares. 

Setnble — ^The  general  personal  estate  of  V. 
would  have  passed  under  the  words  **  rights 
and  credits*'  alone,  even  if  the  Interlineations 
had  not  been  made. 

The  effect  of  interlineations  considered. — 
Hutcliinson  v.  H^  13  I.  E.  R  332.    (C.) 

8.  y.  having  devised  all  his  real  estate  to 
certain  persons,  and  bequeathed  *'  the  sum  of 
£11,086^'  in  British  stock  to  his  nephews,  be- 
queathed to  his  niece,  F.,  "  whatsoever  sum 
or  sums  he  had  in  Irish  X8|^  per  cent,  consols." 
After  some  other  specific  legacies,  he  stated 
it  to  be  his  will  that  live  of  his  female  rela- 
tives, whom  he  named,  should  receive  each 
£100  to  purchase  rings.  The  will  then  pro- 
ceeded tlius: — "To  pay  this  £500,  my  just 
debts,  and  funeral  expenses,  a  suHiciency  will 
be  found  in  the  hands  of  Messrs.  Coutts  and 
Company,  my  bankers,  and  Messrs.  Cox  and 
Company,  mv  agents,  with  the  interest  due 
on  my  funded,  property,  with  any  balance  that 
might  be  in  my  private  agent,  G.  V.'s,  hands ;  and 


whateoer  sum  or  sttms  shcM  he  over,  it  Ls  mj  will 
should  be  the  property  of  my  dear  niece,  F." 
Held,  that  tbe  last  ^mentioned  bequest  to  F. 
comprised  the  general  residue  of  the  testator's 
personal  estate,  and  was  not  limited  to  the 
residue  of  the  funds  indicated  by  him  as  suffi- 
cient to  meet  the  legacy  of  £500,  and  his  debts 
and  funeral  expenses. —  Vincent  v.  Fitzgerald, 
2  I.  C.  R  266 ;  2  L  Jur.  177.    (C.) 

4.  v.,  living  in  India,  and  pos^^ssed  of  a  share 
of  a  sum  charged  on  lands  in  Ireland,  made  his 
will  in  India ;  and  therebv,  after  making  seve- 
ral bequests  in  Company  s  rupees,  proceeded 
as  follows : — "  I  desire  that  my  plate,  clothes, 
horses,  and  books,  with  the  exception  of  those 
my  wife  shall  select,  together  with  all  my 
other  personal  property,  with  the  following 
exceptions,  be  sold  to  the  best  advantage,  and 
the  proceeds  appropriated  to  the  liqnida^on 
of  my  just  debts  ;  the  balance,  if  anj,  to  be 
handed  over  to  my  wife  to  assist  in  defraying 
her  expenses  to  England."  He  then  bequeath- 
ed his  watch  and  chain,  and  mathematical 
instruments  of  every  description,  and  his 
professional  books,  to  his  brother-in-law,  and 
appointed  executors  for  India,  and  executors 
"  at  home."  Held,  that  the  share  in  the  Irish 
charge  passed  as  part  of  V.'s  "  other  personal 
property." — Armstrong  v.  A^  9  I.  C.  R  467 ; 
Dr.  Rep.  temp,  Napier,  280.     (C.) 

5.  By  will  of  1821,  a  tesUtor  devised  the 
lands  of  C,  which  be  held  for  three  lives  and 
thirty-one  years,  to  trustees  and  their  heirs,  in 
trusf  to  permit  his  wife  to  receive  an  annu- 
ity ;  and  on  further  trust,  to  apply  a  yearly 
sum  to  raise  £500  for  his  daughter ;  and,  suli- 
ject  to  the  annuity  and  charge,  devised  the 
interest  in  the  lands  to  his  son  R.,  and  his 
heirs ;  and  as  to  all  the  rest,  residne  and  re- 
mainder of  his  property,  consisting  of  stock, 
&C.,  and  other  property  not  thereby  disposed  of, 
gave,  devised,  ana  bequeathed  it  to  his  wife, 
subject  to  the  diachai^  of  his  just  debts,  and 
directed  her  to  apply  it,  in  the  first  instance,  in 
discharge  of  them ;  and  in  case  of  his  said 
residuary  property  being  insufficient  to  pay  hia 
just  debts,  he  charged  other  lands  therein 
before  devised  to  his  son  J.  with  a  portion  of 
the  deficiency,  and  the  lands  therein  before 
devised  to  his  son  R.  with  another  portion  of 
the  deficiency.  R  died  in  his  father*s  life- 
time. Held,  that  the  reversionary  term  of 
thirty-one  years  in  the  lands  of  C.  passed  by 
the  residuary  clause. 

Lapsed  bequests  of  personal  estate  wiU  pass 
by  a  residuary  clause,  unless  an  intention  be 
apparent  to  exclude  them. — Elachfbrdy.  Lcmgy 
7  I.  C.  R  87.    (R) 

6.  v.,  by  will,  after  directing  his  debts  to 
be  paid,  and  bequeathing  legacies,  left  all  the 
residue  of  his  personal  estate  to  his  executors, 
in  trust,  to  pay  the  interest  to  his  wife,  A^ 
for  life.  Held,  that  the  reversionary  interest 
in  the  stock  transferred  to  the  trustees  to 
answer  the  jointure  passed  by  the  residuary 
bequest,  no  intention  to  exclude  it  appearing 
by  the  will.— iViyier  v.  Stcples,  10 1.  C.  R  844. 


[WILLS,  THEIR  CONSTRUCTION.] 


1375 


1.  v.,  after  reciting  that  £50,000  were 
charged  on  estates,  and  bore  interest  at  £4 
per  cent.,  and  were  payable,  subject  to  a  power 
of  appointment,  to  the  male  issue  of  his 
marriage,  and  in  certain  events,  reverted  to 
him,  beqaeathed  that  sum,  npon  trust,  to  paj 
out  of  the  interest  an  annuity  to  his  wife,  and 
the  residue  of  the  interest  to  his  grand- 
daughter for  life ;  and  directed  that,  with  the 
exception  of  that  sum  so  charged,  all  his  debts, 
legacies,  and  legacy  duties,  &c.,  should  be 
paid  and  payable  out  of  such  portions  of  his 
estate  as  were  not  specifically  bequeathed; 
and  directed  that  all  his  legacies  should  be 
paid  within  twelve  months  after  bis  decease, 
without  any  deduction  for  legacy  or  stamp 
duty,  and  that  all  his  legacies  should  bear 
interest  at  the  rate  of  £5  per  cent,  from  the 
time  of  hb  death ;  and  further  directed  that 
his  executors  should  pay  the  legacy  duties 
payable  on  the  legacies,  and  that  all  legacies 
thereby  bequeathed  should  be  payable  without 
any  deduction  whatever.  Held,  that  the  £5000 
were  payable  free  from  legacy  duty. — Ferguson 
T.  (yCifey,  12  I.  C.  R.  411.  (k) 


XV.  4,  b.  2.   When  Chattels,  Stock,  ^.,  pass; 

by  what  Words, 

2.  V.  bequeathed  to  her  "  uncle.  P.,  the  in- 
terest on  £200,  being  part  of  a  greater  sum, 
in  government  stock,  now  remaining  in**  her 
name  in  the  Bank  of  Ireland  ;  after  his  death, 
^this  principal  sum  of  £200  to  be  divided 
equally  betv^-een  the  children  of  P.**  Neither 
at  the  date  of  her  will,  nor  at  her  death,  had 
V.  any  stock  in  her  name ;  but  she  was  en- 
titled to  £1000  stock  standing  in  her  mother's 
name,  whose  executrix  and  sole  residuary 
legatee  V.  was.  Held,  that  the  legacy  was 
specific,  and  that  £200  of  the  stock,  standing 
in  the  name  of  her  mother,  passed  to  the 
legatee. — Power  y,  Lenehan,  2  Jon.  728.  (E.E.) 

8.  Under  a  bequest  of'  all  my  Irish  funded 
property,  standing  in  my  name  in  the  Bank 
of  Ireland,"  government  debentures,  which 
were  in  the  hands  of  the  testator's  bankers  at 
the  date  of  his  will,  do  not  pass. 

SenU>le—They  would  not  pass  under  the 
description  of  "  Irish  funded  property**  gene- 
rally.—iJw^  T.  Newton,  4  I.  K.  B.  889 ;  2  Dr. 
ft  War.  89 ;  1  Con.  &  L.  881.  (C.) 

4.  Semble — Stronger  words  are  required  to 
exonerate  personal  estate  from  payment  of 
debts  than  of  legacies.  A  gift  of  household 
furniture,  plate,  house  linen,  and  all  other 
chattel  property,  is  not  a  general  bequest  of 
the  entire  personal  estate,  but  merely  of  per- 
sonal estate,  ejusdem  generis.  —  Lamphier  v. 
Despard,  1  Con.  &  L.  200;  2  Dr.  &  War.  69: 
4  L  E.  B.  886.  (C.) 

5.  A  bequest  of  '*  foreign  bonds  and  other 
securities** — Held,  to  pass  foreign  securities 
only,  notwithstanding  that  testator  had  a  verv 
large  personal  estate  vested  in  the  British 
funds.— Ferptaon  v.  Ogilbw,  2  Dr.  &  War.  648 ; 
1  Con.  ft  L.  664.  (C.) 


6.  Leaseholds  for  lives-^Te^  not  to  pass  under 
a  bequest  of  £1500,  **  together  with  any  further 
property,**  but  to  pass  under  a  residuary  devise 
of  the  testator*s  *''  worldly  estate  and  fortune 
not  heretofore  or  hereby  disposed  of.**  The 
word  "property**  is  quite  sufficient,  if  not 
restrained  by  the  context,  to  pass  real  estate. 
^Aclieson  v.  Fair,  2  Con.  &  1.  208 ;  8  Dr.  & 
War.  612.  (C.) 

7.  A  mere  gift  of  money  may  pass  what- 
ever is  the  representative  of  money.  The 
expression  "  money**  may  represent  the  entire 
personal  estate. — Stratton  v.  HiUes,  2  Dr.  & 
War.  61.  (C.) 

8.  I.  O.  U.*s  do  not  pass  under  a  specific 
legacy  of  money  and  securities  for  money. — 
Barry  v.  Harding,  7  1.  E.  R.  817 ;  1  Jon.  &  L. 
475.  (C.) 

9.  Money  in  the  hands  of  the  salesmaster 
whom  a  testator  was  in  the  habit  of  employ- 
ing, is  not  "  ready  money,**  within  the  meaning 
of  these  words  in  a  will. — Smith  v.  Butler,  9  I. 
E.  B.  898  ;  3  Jon.  &  L.  665.  (C.) 

10.  v.,  after  devising  fee-simple  estates  to 
A.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  and  like  remainders  to  B. 
for  life,  and  to  his  sons  in  tail  and  to  several 
others,  bequeathed  real  and  personal  chattels, 
in  trust,  to  permit  A.  to  receive  the  issues 
and  profits  for  life,  and  after  his  decease,  to 
permit  "  each  and  everv  of  the  several  other 
persons  aforesaid,  to  whom  an  estate  for  life 
in  the  real  estates  was  herein  before  limited, 
successively  and  as  each  of  them  shall  become 
seized  of  said  real  and  freehold  estates  under 
the  aforesaid  limitations  thereof,  to  take  and 
receive  the  rents,  issues,  and  profits  thereof, 
for  and  during  the  term  of  his  and  their 
natural  life  and  lives  respectively ;  and  from 
and  after  the  decease  of  the  last  of  the  said 
last-mentioned  tenants  for  life  as  shall  be- 
come seized  in  manner  aforesaid,  or  if  none  of 
them  shall  so  become  seized,  then,  from  and 
after  the  decease  of  the  said  A.,  upon  trust  to 
grant,  assign,  and  convey**  the  cliattels  "to 
such  person  or  persons  as  shall  then  become 
seized  of  the  said  real  and  freehold  estates 
under  any  of  the  limitations  aforesaid.**  Held, 
that  the  chattels  vested  in  a  son  of  A,  who 
was  tenant  in  tail  of  the  real  estates  at  the 
death  of  A. ;  and  did  not  vest  in  an  elder  son 
of  A.,  a  prior  tenant  in  tail  who  died  in  the 
lifetime  of  A.,  or  remain  in  contingency  until 
the  death  of  the  last  of  the  successive  tenants 
for  life.— Po««  v.  P.,  9  I.  E.  B.  677 ;  8  Jon.  ft 
L.  868.  (C.)— [Affd. :  1  H.  L.  Cas.  671.] 

11.  Under  a  devise  to  A.,  of  te8tator*s  house, 
with  the  lands  adjoining  thereunto,  as  then 
used  and  occupiea  by  himself,  and  also  all 
the  household  and  other  furniture,  pictures, 
plate,  books,  and  all  other  things  whatsoever 
usually  therein,  or  considered  as  belonginff 
thereto,  except  only  cash,  bank  notes,  and 
securities  for  money ;  neither  carriages,  car- 
riage and  riding-horses  used  by  testator  to 
accommodate  himself  and  his  familv,  nor 
farming  stock  and  utensils  used  by  him  in 
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caltiyatiDg  said  lands,  pass,  althoagh  some 
were  asually  in  the  stables  and  on  the  lands, 
and  were  there  at  the  testator's  death. — PenM- 
father  v.  Bury,  9  I.  E.  R.  586 ;  3  Jon.  &  L. 
727.  (C.) 

1.  By  an  ante-nuptial  settlement,  £7356,  the 
property  of  the  wife,  were  vested  upon  trust 
that,  in  case  the  husband,  V.,  should  within 
six  months,  by  covenant  and  by  a  mortgage  of 
hereditaments  belonging  to  him,  secure  pay-  \ 
ment  to  them  of  £4000,  they  should  pay  £4356  j 
to  him  out  of  the  trust  money  (£356  out  of  the  j 
sum  so  paid  to  be  for  his  own  use) ;  and  upon  I 
trust,  as  to  the  residue  of  the  trust-money 
left  after  payment  of  the  £4356,  for  the  wife 
for  her  separate  use  during  the  joint  lives  of  . 
husband  and  wife,  and  to  the  survivor  of  them 
for  life  ;  and  after  the  decease  of  the  survivor, 
upon  trusts  for  the  children  of  the  marriage; 
if  no  children,  upon  trust  for  the  wife  abso- 
lutely if  she  survived  V.,  but  if  she  died  in  his 
life,  upon  trust  as  she  should  appoint ;  in 
default  of  appointment,  upon  trust  for  V. 
absolutely.  As  to  the  mortgage  debt  of  £4000, 
it  was  declared  that  the  trustees  should  stand 
possessed  thereof,  and  of  the  securities  for  it, 
upon  trust  to  pay  the  interest  to  V.  for  life ; 
alter  his  decease,  to  the  wife  for  life  ;  after  the 
decease  of  the  survivor,  upon  the  same  trusts 
as  to  the  principal  of  the  mortgage  debt  as 
were  declared  of  the  residue  of  the  trust- 
money,  for  the  benefit  of  the  children  of  the 
marriage  ;  if  no  children,  upon  trust  for  V.,  his 
executors,  &c.,  absolutelv.  Shortly  after  the 
marriage,  V.  mortgaged  W.  for  £4000,  to  the 
trustees,  who  thereupon  paid  him  £4356.  By 
will,  V.  gave  other  trustees  all  his  property,  real 
and  personal,  upon  trust  to  hold  the  lands  of 
W.  and  B.,  first  to  fulfil  the  trusts  of  his 
settlement ;  then  for  his  nephew  S.  for  life ; 
and  after  his  death  to  his  children  as  he  should 
appoint;  remainder  over.  Several  of  these 
remainders  over  were  to  females  "  as  femmes 
soles.**  v.,  after  bequeathing  stock  to  his 
sister  M.  and  her  children,  proceeded  thus : — 
**  I  wish  to  alter  a  portion  of  that  part  of  my 
will  above  relating  to  the  funded  property 
bequeathed  for  M.  or  her  family :  should  my 
wife  have  a  child  by  me,  they  are  to  pay  S. 
£500  out  of  it ;  should  such  child  or  children 
survive  me,  my  heirs,  though  life-tenants,  may 
cut,  sell,  and  carry  away  turf  off  said  lands, 
and  cut  timber  as  well  off  the  demesne  of  W. 
as  in  the  churchyard  therein."  There  was 
also  the  following  clause : — **  I  give  to  my 
beloved  wife  all  our  furniture,  horses,  and 
moveables  at  Chester,  as  well  as  all  her 
own  fortune  not  included  in  our  marriage 
settlement,  for  her  sole  use  as  a  fanme  sole 
should  she  marry  again."  Y.  died  without 
issue.  Held,  that  bv  the  devise  of  W.  and  B. 
upon  trust  to  fulfil  the  trusts  of  the  settlement, 
V.  onerated  both  those  estates  with  the  mort- 
gage debt ;  but  that  he  did  not  devise  them 
upon  the  same  limitations  as  were  contained, 
in  regard  to  the  mortgage  debt,  in  the  settle- 
ment ;  and  accordingly  that  neither  V.*s  wife 
took,  nor  would  the  children,  if  there  had  been 
Any  of  the  marriage,  have  taken  any  estate 
or  interest  in  those  lands  under  that  devise, 


save  as  securities  for  the  mortgage  debt,  but 
were  excluded  in  favour  of  S.  and  the  other 
devisees  over. 

That  y.'s  ultimate  absolute  interest  in  the 
£4000  mortgage  debt  passed  to  the  wife  under 
the  bequest  to  her  of  all  her  own  fortune  not 
included  in  the  marriage  settlement. — CReilly 
V.  Smyth,  1  L  C.  B.  349  ;  8  L  Jur.  229.    (C.) 

2.  y.  bequeathed  to  his  wife  F.  all  his 
household  furniture  and  plate,  and  subject 
thereto  left  all  his  property  to  his  executors, 
in  trust,  immediately  after  his  decease,  or  so 
soon  as  they  conveniently  could,  to  sell  all  his 
chattels  (except  his  household  furniture  and 
plate,  and  his  horse  '^  Harkaway**),  and  to  in- 
vest the  produce  thereof ;  and  as  to  his  horse, 
desired  that,  should  £1000  or  upwards  be 
offered  for  him,  his  executors  shotild  sell  him; 
but  if  that  sum  could  not  be  realised  for 
him,  that  he  should  be  kept  so  long  as  he 
should  live,  and  let  each  season ;  and  that,  if 
sold,  the  price  should  likewise  be  invested. 
He  then  devised  an  annuity,  and  subject 
thereto  left  all  the  rest  of  his  property  iu  trust 
to  pay  the  rents,  issues,  and  the  whole  and 
entire  produce  thereof,  to  his  wife,  for  life, 
and  after  his  decease  to  convey  it  over.  The 
horse  was  not  sold,  but  was  let  out  as  a  sire. 
Held,  that  F.  was  not  entitled  during  her  life 
to  the  clear  earnings  of  the  horse. 

Semble — That  a  value  should  have  been 
placed  on  the  earnings  of  .the  horse,  and  F. 
was  entitled  to  the  Court  rate  of  interest  on 
such  value.  —  Arnold  y.  Ennis,  2  L  C.  R.  601. 
(R.) 

3.  v.,  by  will,  after  devises  and  bequests, 
left  the  residue  of  his  property  to  his  brother, 
whom  he  appointed  his  executor.  By  codicil, 
he  left  to  his  wife  one-fourth  part  of  all 
moneys  which  he  might  be  possessed  of  at  his 
decease,  for  her  own  absolute  use  and  pro- 
perty ;  and  left  her  the  life  interest,  during 
her  life,  of  the  other  three<«fourths  of  the 
moneys.  He  also  left  her  a  house,  together 
with  all  furniture,  wines,  carriages,  horses, 
linen,  china,  and  other  effects  there  and  else- 
where in  England;  and  by  another  codicil 
bequeathed  to  his  wife  other  property  in 
England,  which  he  particularly  described. — 
Hddt  that  £3  per  cent,  stock,  consols,  and 
bank  stock,  did  not  pass  under  the  bequest 
to  the  wife. 

A  bequest  of  '^  moneys,**  unless  aided  by  the 
context,  will  not  pass  stock  in  the  funds. 

The  word  "  effects**  will  comprise  the  entire 
personal  estate  of  the  testator,  unless  restrain- 
ed within  narrower  limits  by  the  context. — 
Dunally  v.  />.,  6  I.  C.  R  640.    (R.) 

4.  v.,  living  in  India,  afid  possessed  of  a 
share  of  £10,(X)0,  charged  on  lands  in  Ireland, 
made  his  will  in  India,  and  thereby,  after 
making  several  bequests  in  Company*8*  rupees, 
proceeded  as  follows: — '*I  desire  that  my 
plate,  clothes,  horses,  and  books,  with  the 
exception  of  those  my  wife  shall  select,  toge- 
ther with  All  my  other  personal  property,  with 
the  following  exceptions,  be  sold  to  the  best 
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adTantage,  and  the  proceeds  be  appropriated 
to  the  liquidation  of  my  jast  debts ;  the  ba- 
lance, if  any,  to  be  handed  over  to  my  wife, 
to  assist  in  defraying  her  expenses  to  Eng- 
land.** He  then  beqneathed  his  watch  and 
chain,  and  mathematical  instruments  of  every 
description,  and  his  professional  books,  to  his 
brother-in-law ;  and  appointed  executors  for 
India,  and  executors  **  at  home.**  Hdd,  that 
the  share  in  the  Irish  charge  passed  as  part  of 
A/s  "  other  personal  property." — Armstrong 
T.  A.,  9  I.  C.  R.  487 ;  Dr.  Rep.,  ttnqt,  Napier, 
280.    (C.) 

1.  Bequest,  after  several  pecuniary  legacies, 
'*  of  all  my  bonds,  shares  in  the  bank,  to  A., 
by  paying  the  above-mentioned  sums.      The 
testator  was  possessed  of  several  bonds,  upon 
which  judgment  had  been  entered,  and  of  some  ! 
which  were  barred  by  the  Statute  of  Limita-  ' 
tions.     Heldy  that  the  moneys  due  on  the  j 
judgments  entered  on  the  bonds  passed  by  | 
this  bequest.  —  Mercer  v.  3f .,  10  I.  C.  R.  605  ; 
6  L  Jur.  N.  S.  296.    (C.) 

2.  v.,  having  no  government  or  railway 
stock,  but  having  stock-in-trade,  which  he 
specifically  bequeathed,  farming  stock,  furni- 
ture, plate,  and  a  small  quantity  of  wine,  &c., 
directed  by  will  that  his  wife  should  have  the 
use  of  all  his  furniture,  stock,  and  house  linen, 
and  all  his  plate,  until  his  son  B.  should  have 
arrived  at  the  age  of  twenty-one  years.  Held, 
that  the  farming  stock  passed  by  the  bequest 

Two  persons  carried  on  business  in  partner- 
ship :  one  died,  having  bequeathed  bis  stock- 
in-trade. 

Semble — ^That  his  executor  was  chargeable 
with  a  moiety  of  the  value  of  the  stock-in- 
trade  at  the  time  of  his  death. 

V.  held  lands  from  B.,  under  an  agreement 
for  a  lease,  at  a  rent  of  jS54.  A  receiver  was 
appointed  over  B.'s  interest ;  and  the  rent  was 
abated  by  the  Court  to  £33.  V.  died,  having 
appointed  C.  executor  and  guardian  of  his 
children.  B.'s  interest  was  sold  in  the  I.  £. 
Court,  and  purchased  by  C.  The  rental  and 
conveyance  referred  to  the  agreement,  but 
stated  that  the  lands  were  held  at  the  abated 
rent  (£33).  Held,  in  a  suit  to  administer  V.'s 
estate,  that  C.*s  executrix  was  entitled  to 
credit  for  the  abated  rent  only. — Creagh  v. 
C  13  I.  C.  R.  28.  (R.)— [Affd.:  ibid,  504  ;  7 
I.  Jur.  N.  S.  406.    (C^OJ 

8.  Bequest  of  "  all  mv  right  and  title  to  my 
property  in  the  town  of  R.,  namely,  my  dwel- 
ling-house and  household  furniture,  and  all 
things  now  therein,  in  my  possession,  especially 
my  car-horse,  and  covered  and  side-cars."  Held, 
that  bank  notes,  known  by  the  testator  to 
be  in  the  house  at  the  time  when  the  will  was 
made,  passed  to  the  legatee. — Mahony  v.  D<y- 
iMwem,  14  L  C.  R.  388.  (C.A.)— (Affg.  14  I.  C. 
R.  462.  (R.)] 

4.  V.  devised  and  bequeathed  all  his  real 
and  personal  estate  to  his  daughter,  subject 
to  the  following  conditions,  and  to  the  fur- 
ther disposition  of  his  property  in  the  event 
of  the  non-observance  thereof: — ^First,  that 
his  daughter    should    not   marry  a  coosin- 


german.    If  she  made  such  a  marriage,  he 

§ave  her  £1000,  subject  to  the  next  con- 
ition ;  and  left  all  his  property,  that  should 
remain  after  payment  of  the  £1000,  to  his 
brother  and  his  brother's  wife,  and  the  sur- 
vivor of  them  ;  and,  after  such  survivor's 
death,  left  his  farms  of  C.  and  O.  to  their 
sons  and  their  issue  as  tenants  in  common ; 
with  like  remainder  to  his  brother's  unmar- 
ried daughters ;  and  all  the  residue  of  his 
property,  save  his  said  farms,  he  left  to  his 
nieces,  after  payment  of  the  £1000.  Second 
condition: — That,  if  his  daughter  should 
marry,  a  jointure  of  £200  a-year  should  be 
settled  on  her,  and  £4000  at  least  should 
be  secured  to  the  issue  of  such  marriage. 
In  the  {event  of  such  a  jointure,  and  the 
£4000  not  being  so  secured,  he  left  all  his 
property,  if  his  daughter  did  not  marry  a 
cousin-german  (or,  if  she  did,  then  in  lieu 
thereof,  said  sum  of  £1000),  after  such  mar- 
riage, upon  trust,  to  pay  its  annual  income  to 
her,  for  her  separate  use ;  and  after  her  death 
to  dispose  of  all  his  property,  or  of  the  sum  of 
£1000  among  her  Issue,  as  she  should  appoint; 
if  there  should  be  no  issue,  as  she  should 
direct;  but,  having  regard  to  the  condition 
that,  if  she  married,  and  died  without  lawful 
issue,  the  lands  of  C.  and  G.  should  go  in 
the  manner  therein  mentioned.  He  left  all 
the  residue  of  his  property,  save  those  farms, 
to  his  nieces,  subject  to  a  sum  which  he 
empowered  his  daughter  to  dispose  of  in 
a  certain  event,  which  did  not  occur.  She 
married  her  cousin-german,  who  made  no 
settlement,  and  died  without  issue,  and  with- 
out having  made  any  appointment  of  the 
£1000.  Held,  that  her  administrator  was  en- 
titled to  it.— TFc^/y  V.  Cormick,  16  I.  C.  R. 
74.    (R.) 

6.  A  testator,  V.,  directed  his  household 
furniture,  &c.,  to  be  sold,  and  the  produce 
thereof,  with  other  moneys,  to  be  laid  out 
in  stock ;  the  interest  to  be  paid  to  his  wife 
for  life ;  after  her  death,  the  stock  to  be  sold, 
and  one-half  of  the  produce  paid  to  H.,  eldest 
son  of  his  niece,  £.;  the  other  moiety  to  be 
divided  equally  among  E.'s   children.     Se- 
condly; V.  left  all  stock,  &c.,  of  which  he 
should  die  possessed  to  his  wife  for  life  ; 
and  directed  that,  after  her  death,  it  should 
be  sold,  and  £3000  of  the  produce  paid  to  H.; 
the  remainder  to  be  divided  equally  among 
all  E.'s  other  children.    He  appointed  execu- 
tors. Thirdly  ;  V.  devised  his  lands  in  France 
to  his  wife  for  life  ;  after  her  death,  one-half 
to  go  to  H.;  the  other  moiety  to  be  divided 
equally  among  all  E.'s  other  children.    He 
appointed    an  executor  of  his    property  in 
France,    and    directed   that    his    executors 
should  not  be  liable  for  any  loss  which  might 
happen  in  placing  out  his  property  according 
as  his  will  directed,  except  for  wilful  neglect, 
&c.;  and  that,  if  H.  died  before  he  attained 
age,  the  "sairf  property  and  effects  "  should  go 
to  V.'s  nearest  heirs  on  his  mother's  side 
equally.     E.  was   his  next-of-kin,    and  his 
nearest  heir  on  the  side  of  his  father  and 
of  his  mother.    H.  died  under  age.    H^ 
that  the  words  *'my  said  property  and  efr 
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fects"  did  not  mean  all  V/s  property,  but 
was  confined  to  that  portion  tliereof  which 
had  been  devised  and  bequeathed  to  H. 

That  tho-^e  words  were  not  confined  to  the 
clause  in  which  they  occurred,  but  applied  to 
all  the  pro]>crty  which  H.  would  have  taken. 

That  Em  though  next-of-kin,  and  heir  on 
the  father's  as  well  as  on  the  mother's  side, 
took  H.'s  share  under  that  third  clause. 

The  word  "said  "  applies  to  the  immediate 
antecedent. — In  re  WiUomier's  Trusts^  16  I.  C. 
R.  389.    (R.) 

XV.  4.  c.  Property  acquired  after  the  Date  of 

the  WiU, 

[See  1  Fic,  c.  26.] 


XV.  4.  d.  Property  contracted  to  be  Purchased 

or  Sold, 

1.  QurtTc — Whether  the  devisee  of  an  estate 
which  the  testator,  after  making  his  will, 
contracts  to  sell,  is  entitled  to  the  purchase- 
money  ? — Saunders  t.  Cramer,  5  I.  E.  R.  12  ;  3 
Dr.  &  War.  87 ;  2  Con.  &  L.  54.    (C.) 


XV.  6.  Devises  ^  Bequests ;  when  Valid  or  Void. 

a.  Generally. 

b.  Remoteness  and  Perpetuity.     See 

Perpetuitt. 

c.  Accumulations. 

d.  Mistake  or  Uncertainty  in. 


XV.  6.  a.  Generally. 

2.  v.,  possessed  of  £4000  stock,  bequeathed 
£2000  of  it  to  X. ;  £1000  of  the  remainder  he 
bequeathed  for  the  use  of  the  Protestant 
school  of  St.  Peter's  parish,  and  another 
£1000  for  the  vu^e  of  the  school  attached  to 
the  Episcopal  Chapel  in  B.-street.  The  chapel 
in  B.-street  bad  no  school  attached  to  it ;  B.- 
street  was  in  St.  Peter's  parish.  Held,  that 
with  regard  to  the  second  £1000,  the  will 
showed  a  general  charitable  intention,  which 
might  be  executed  cy-pres  in  favour  of  Pro- 
testant schools  in  St.  Peter's  parish.  It  was 
referred  to  the  Master  to  settle  a  scheme. 

The  costs,  down  to,  and  including  the  hear- 
ing, were  ordered  to  be  paid  out  of  the  residue ; 
the  costs  of  the  reference  to  be  borne  by  the 
fund.— Z>a/y  r.  Att.-Gen.,  11  I.  C.  R.  41 ;  6  I. 
Jur.  N.  8.  297.  (C.) 

XV.  6.  b.  Remoteness  and  Perpetuity.    See 
Pebpetuity. 

8.  v.,  by  a  codicil,  reciting  that  specified 
lands  produced  a  clear  yearly  rental  of  £237, 
devised  them  in  trust  for  charitable  purposes. 
V.  then  directed  that,  if  the  rents  were  in- 
creased by  any  new  letting,  the  surplus  so  to 
arise  should  go  to  the  sole  use  of  the  person 
or  persons  of  the  S.  &  C.  families  who,  for  the 
time  beins,  should  be  lords  or  ladies  of  the 
manor  of  D. ;  and,  if  those  families  did  not 
protect  those  charities,  or  if  the  families  be- 
came extinct,  in  either  case,  the  trustees  were 
directed  to  apply  the  surnlus  rents  as  an  ad- 
dition to  the  provision  already  made  for  the 


charity.  HeUly  that  the  gift  of  the  surplus 
rents  to  the  members  of  the  S.  &  C.  families 
was  a  good  equitable  devise  in  fee  ;  and  that 
the  gift  over  to  the  trustees  of  the  charity  was 
void  for  remoteness. — Couattrs.  of  CL  D.  ^  B. 
V.  Clijord,  1  Dr.  &  War.  245.  (C.) 

4.  v.,  entitled  to  leaseholds  for  years,  be- 
queathed them  to  trustees  on  trust  to  permit 
his  grandson,  B.,  to  take  the  profits  during 
life  ;  after  his  decea^^e  to  permit  such  person 
who,  for  the  time  being,  would  take  by  descent 
as  heir  male  of  the  body  of  B.,  to  take  the 
profit**  until  some  such  person  should  attain 
age ;  then  to  convey  same  to  that  person,  his 
executors,  &c. ;  but,  if  no  such  person  should 
live  to  attain  age,  then  in  trust  to  permit 
such  person  and  persons  successively,  who  for 
the  time  being  would  take  by  descent  as  heirs 
male  of  the  body  of  V.'s  son,  the  father  of  B., 
to  take  the  profits  until  one  of  them  should 
attain  age ;  then  to  convey  same  to  such  heir 
male  first  attaining  age,  his  executors,  &c. 
At  the  death  of  B.,  his  son  and  heir.  A.,  hav- 
ing attained  age,  entered  into  possession  of 
the  leaseholds.  V.'s  next-of-kin  tiled  a  bill 
against  A.  Held,  that  he  had  not  a  good  title 
to  the  leaseholds ; — ^that  the  bequest  to  the 
heir  male  of  the  grandson  attaining  age  was 
void  for  remoteness,  and  therefore  that  the 
next-of-kin  of  V.,  at  his  death,  became  entitled 
to  their  distributive  shares  of  the  property  on 
B.'s  death. — Lord  Dungannon  v.  Smith,  12  CL 
&  F.  546 ;  10  Jur.  721.— [Affg.  Fl.  &  K.  638. 
(R.) ;  1  Dr.  &  War.  543,  n.  v5 1.  £.  R.  84.] 

5.  A  testator  bequeathed  leaseholds  in  trust 
to  apply  the  rents  for  the  maintenance  of  his 
grandson,  A.,  until  he  should  attain  21  years ; 
and  then  to  permit  A.  to  take  the  rents  and 
profits  for  his  life;  and  from  and  after  his 
decease  to  permit  the  person  who  for  the  time 
being  would  take  by  descent,  as  heir  male  of 
the  body  of  A^  to  take  the  rents  and  profits 
thereof  until  some  such  person  should  attain 
the  age  of  21  years,  and  then  to  convey  the 
same  to  such  person  on  attaining  the  age  of 
21  years. 

Semble—ThAi  all  the  limiUtions  after  that 
to  A.  for  his  life,  were  void  for  remoteness. 

When  the  first  limitation  is  void,  all  those 
following  it  are  void  also. — Ker  v.  Lord  Dun' 

fannon,  1  Dr.  &  War.  509,  539,  540 ;  1  Con.  ft 
i.  885  ;  4  I.  E.  R.  343.  (C.) 

6.  V.  bequeathed  chattels  real  upon  trust 
to  permit  his  grandson  to  receive  the  rents 
for  life,  and  after  his  death  to  permit  the 
person  who,  for  the  time  being,  would  take  by 
descent  as  heir  male  of  his  grandson,  to  re- 
ceive the  rents  until  some  such  person  should 
attain  age,  and  then  to  convey  to  such  person 
so  attaining  twenty-one.  But  if  there  should 
be  no  such  person  who  attained  twenty-one, 
then  to  permit  the  persons  successively  who 
would  take  as  heirs  male  of  V.'s  son,  to 
receive  the  rents  until  some  such  person 
attained  twenty-one,  and  then  to  convey  to  the 
first  such  person  so  attaining  age.  The  eldest 
son  of  V.'s  grandson  attained  twenty-one,  and 
survived  his  father.  Heldf  upon  demurrer, 
that  the  limitations  after  the  life  interest 
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giyen  to  V/s  grandson  were  void  for  remote- 
ness.— Smith  V.  Lord  Dungannon,  6  I.  £.  B. 
84.  (R) 

1.  A  money  fand  was  settled  in  trust  for 
the  issac  of  the  marriage  of  Y.  and  his  wife ; 
after  their  deaths,  in  such  shares,  &c.,  and  at 
snch  times  as  V.  should  appoint.  V.,  hy  his 
will,  appointed  the  fund  to  his  three  sons  in 
equal  shares ;  **  their  respective  portions  to  be 
paid  to  them  as  and  when  they  should  attain 
their  respective  ages  of  twenty-five  years,  and 
not  before."  Hdd,  that  the  appointment  was 
Toid  for  remoteness. — Ma$uy  v.  Barton^  7  I. 
E.  R.  96.  (B.) 

2.  v.,  by  will,  in  1806,  bequeathed  a  chattel 
lease  to  R.  and  the  heirs  of  his  body ;  and  if 
R.  should  happen  to  die  without  issue,  then 
to  C.  and  the  neirs  of  his  body ;  and  if  both 
R.  and  C.  should  happen  to  die  without  issue, 
then  to  J.  and  the  heirs  of  his  body.  V. 
then  directed  that  if  R.  and  C.  died  with- 
out issue  in  the  life  of  J.,  **  whereby  J. 
would  become  entitled  to  the  said  premi- 
ses,'' £2000,  bequeathed  to  J.,  should  be 
paid  to  other  persons ;  and  further,  that  if 
It.,  C,  and  J.  should  all  happen  to  die  without 
issue,  or  if  R.  and  C.  should  die  without  issue 
in  the  life  of  J.,  and  he  should  refuse  to  pay 
the  X2000,  if  he  had  received  it  under  the 
will,  then,  and  in  either  of  such  cases,  V.  gave 
the  lease  to  G.  and  the  heirs  of  his  body.  He 
then  directed  that,  if  ^'  by  cither  of  the  events 
aforesaid  happening  in  the  lifetime  of  G.,  he 
should  become  entitled  to  the  lease,*'  then  he 
should  pay  the  JS2000  bequeathed  to  him  to 
other  persons ;  and  if  R.,  C.,  J.,  and  G.  should 
all  happen  to  die  without  issue,  or  if  R.,  C,  and 
J.  should  die  without  issue  in  the  lifetime  of 
O.,  and  he  should  refuse  or  neglect  to  pay 
over  the  ^£2000,  then,  and  in  either  of  such 
cases,  he  gave  the  lease  to  T.  and  the  heirs  of 
his  body ;  and  if  by  "  either  of  the  events  last 
mentioned  happening  in  the  lifetime  of  T.,  he 
should  become  entitled  to  the  lease,^'  then  he 
was  to  pay  over  £2000  to  certain  persons. 

R.,  U.,  and  J.  all  died  without  having  a 
child,  in  the  lifetime  of  G.  and  T.  G.  did  not 
pay  over  the  £2000.  Hekl,  that  the  1)equest 
to  T.  was  too  remote,  and  did  not  entitle  him 
to  tha  lease. 

V.  then  gave  other  lands  to  X  and  the 
heirs  of  his  body ;  and  if  he  should  **  happen 
to  die  without  issue  living  at  the  time  of  his 
death,"  then  V.  gave  these  lands  to  R.  and 
the  heirs  of  his  b(xly,  and  to  C.  and  the  heirs 
of  his  body  the  first  named  chattel  lease ;  and 
if  X.  and  R.  should  **die  without  leaving 
issue,"  then  he  gave  the  second  set  of  lands 
to  C,  and  the  lease  to  J.  and  the  heirs  of  his 
body.  V.  then  declared  that,  if  X.,  R,  and 
J.  should  "die  without  issue,"  or  if  J.,  be- 
coming entitled  to  the  lease  by  the  last  bequest, 
should  omit  to  pay  over  £2000  to  the  persons 
named,  then  he  gave  the  lease  to  G.  and  the 
heirs  of  his  body ;  and  directed  that,  **  in  case 
X.,  R.,  and  C.  should  die  without  issue  as 
aforesaid,"  then  the  second  set  of  lands  should 
go  over  to  J.  and  the  heirs  of  his  body,  and 
the  lease  should  go  to  G.  and  the  heirs  of  his 


body;  and  if  J.  and  G.  should  respectively 
become  entitled  to  the  lands  devised  to  them, 
in  case  of  the  deaths  of  X.,  R.,  and  C,  without 
issue,  in  the  life  of  G.,  then  G.  was  to  pay 
£2000  bequeathed  to  him  over  to  certain  per- 
sons. And  if  **  X.,  R.,  C.  and  J.,  should  die 
without  issue  as  aiforesaid,"  then  he  gave  to 
**  G.  and  the  heirs  of  his  body  the  second  set 
of  lands,  unto  T.  and  the  heirs  of  his  body, 
and  his  several  estates  and  interests  in  the 
leasehold  lands."  Held,  that  the  words  *^  die 
without  issue"  were  to  be  read  in  all  those 
bequests  *'  die  without  leaving  issue ;"  that 
the  word  *'  and  "  in  the  last  clause  might  be 
transposed,  and  placed  immediately  before 
the  words  "  unto  T.  and  the  heirs  of  his  body," 
and  that  X.,  R.,  C,  and  J.  having  all  died 
childless,  T.  was  entitled  to  the  lease. — Fnl- 
kiner  v.  Homuhe,  6  I.  C.  R.  551.  (C.V- [Affd.: 
8  I.  C.  R.  184.  (C.A.)] 

3.  Bequest  of  a  portion  of  a  chattel  real 
'Ho  my  son  J.,  and  if  J.  dies  without  a  lawful 
male  heir,  his  part  of  the  land  falls  to  his 
brother  R.  I  also  order  that  the  part  of  the 
lands  which  I  bequeath  to  my  son  J.  is  to  fall 
to  his  youngest  son  without  any  incumbrance." 
HM,  that  J.  did  not  take  an  absolute  interest 
in  his  portion  of  the  lands,  and  that  the  gift 
over  to  R.  was  not  too  remote. — Dodds  v.  Z)., 
11 1.  C.  R.  874;  6  L  Jur.  N.  S.  75.  (CA.)— 
[Affg.  decision,  10  L  C.  R.  476 ;  5  I.  Jur.  N.  S. 
857.  (C.)] 

4.  Bequests  to  unborn  sons  which  did  not 
vest  within  21  years  after  the  death  of  the 
testatrix — Held,  void. 

Limitations  over  within  21  years,  which  de- 
pended on  a  void  gift — Hdd,  Yo\d.,—Arm$tr<mg 
V.  West,  8  I.  Jur.  N.  S.  144.    (M.O) 


XV.  5.  c.  Accumukuions, 

5.  When  the  limitations  (which  are  yalid) 
of  an  estate  have  annexed  to  them  trusts  for 
accumulation  which  are  in  their  creation  in- 
valid, by  reason  of  their  indefiniteness,  the 
Court,  when  dealing  with  the  instrument,  will 
not  support  the  trusts  for  accumulation  so  far 
as  the  testator  might  have  carried  them ;  but 
will  reject  them  altogether.  —  Ker  v.  Lord 
Dungannon,  4  I.  £.  R  848 ;  1  Dr.  &  War.  609 ; 
1  Con.  &  L.  835.    (C.) 

XV.  5.  d.  Mistake  or  UncertcUntg  in, 

6.  v.  bequeathed  all  her  property,  real  and 
personal,  to  her  son ;  and,  in  the  event  of  his 
reeeivine  a  sum  of  £450  or  thereabouts,  to 
which  she  considered  herself  entitled,  she 
requested  that  he  would  add  to  that  sum  £50, 
to  make  up  £400  which  she  left  to  her  ffrand- 
danghtcr.  V.  received  the  £450.  Held,  that 
the  legacy,  as  to  the  £450,  was  not  specific  or 
demonstrative,  but  couditional  on  the  son's 
receiving  the  £450 ;  and  that  the  grand- 
daughter was  not  entitled  to  be  paid  that 
sum  out  of  the  general  assets  of  the  testatrix. 

That  "£400^  should  by  construction  be 
read  "£500." 

Though  the  Court  may  inspect  the  original 
will  of  personal  estate,  with  a  view  to  its  con- 
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stmction,  it  hms  not  jurisdiction  to  decide  that 
the  probate  is  erroneous. — Taylor  t.  Creagh,  8 
LC.B.28L    (R.) 

XV.  6.  Description  o/LepcUeea :  who  take^  and  are 
cc^Mible  o/ taking, 

a.  Legitimate  Children^  €tnd  Grcmd' 

children, 

b.  Illegitimate  Children. 

c.  Hetrt ;  Heirs  Male. 

d.  Issue. 

e.  Relations. 

f.  Next^/'kin. 

g.  Personal  Representatives,  or  Legal 

Personal  Representatives.    

h.  Executors.  See  Exscutors,  VII. 
L  Family:  Name  €tnd  Blood:  next 

Eldest. 
j.  Nephews  and  Nieces:  Uncles  and 

Aunts,  ffc. 
k.  First  and  Second  Cousins. 
L  Government. 
m.  Servants, 
n.  When  to  be  in  esse.    See  infra, 

Lapsed  Legacies. 
o.   Whether  per  Capita  or  per  Stirpes, 
p.  Mistakes.    See  supra,  XV,  5.  d. 
q.   Wrong  or  Imperfect  DescriptionSy 

T.  Witness.     See  Praotiob,  Evi- 
dence. 
8.  Classes. 


XV.  6.  a.  Legitimate  Children  and  Grandchildren. 

1.  V.  bequeathed  specified  propertj,  after 
his  wife's  death,  thus : — *^  To  our  three  child- 
ren, H.  and  J.  now  residing  with  me,  our  sons, 
and  the  before-named  A.,  our  daushter.'* 
This  last  member  of  the  sentence  had  been 
stroked  with  a  pen,  as  if  to  obliterate  the 
words;  but  they  remained  quite  legible. 
Afterwards,  V.  re-acknowledged  the  will  in 
the  presence  of  three  witnesses.  Heldy  that 
the  descriptiye  words,  "our  three  children,** 
were  sufficient  to  entitle  A.  to  take,  even  if 
the  obliteration  was  complete,  which  it  was 
not.— jBoyrf  V.  Martin,  2  Dr.  &  Wal.  865.  (C.) 

2.  A  general  gift  of  the  corpus  of  a  fund  to 
the  children  of  A.,  described  as  "  her  child- 
ren," after  a  prerious  gift  of  the  interest  to 
her  for  the  maintenance  of  her  children,  W. 
and  B. ;  Held,  to  be  confined  to  the  two  before- 
named,  and  not  to  include  after-bom  children. 
—In  re  Connor,  8  I.  E.  R.  401 ;  2  Jon.  &  L. 
466.    (C.) 

XV.  6.  b.  Illegitimate  Children. 

3.  Semble—EYerj  gift  to  illegitimate  child- 
ren not  in  esse  is  void;  and  there  is  no  distinc- 
tion between  cases  in  which  they  are  described 
bj  reference  to  a  particular  father,  and  when 
not. — In  re  Connor,  8  I.  E.  B.  401 ;  2  Jon.  &  L. 
466.    CC.) 

4.  A.  devise  to  an  illegitimate  son  and  his 
heirs  gives  an  estate  in  fee-simple. — Dc^  v. 
Aldworth,  SL  Jut,  If.  S.UI.    (C.) 


XV.  6.  c  Heirs;  Heirs  Male, 

5.  V.  devised  upon  trust,  ^  and,  in  case  my 
said  son  M.  shall  leave  no  child  or  children 
him  surviving,*  then  upon  trust  to  conver  so 
much  of  my  estate  of  X.  as  shall  be  worth  or 
can  be  let  for  £130  as  aforesaid,  without  pre- 
judice as  aforesaid,  to  my  own  right  heirs  for 
ever."  M.  died  without  issue.  HM,  that 
"  right  heirs"  meant  the  person  who  was  heir 
at  the  death  of  the  testator ;  not  the  person 
who  was  heir  of  the  testator  at  the  death  of 
his  son  and  heir,  M.,  without  issue. 

Locke  V.  Southwoody  1  My.  &  Cr.  411,  con- 
sidered.— In  re  Mathews*s  Estate,  2  L  Jnr.  N. 
S.47.    (LE.C.) 


XV.  6.  d.  Issue. 

6.  When  a  will  contains  a  general  absolute 
devise  of  real  and  personal  estate,  and  in  a 
subsequent  clause  tne  testator  uses  language 
plainly  restricting  the  absolute  frift  to  one 
species  of  property,  but  the  words  do  not  con- 
fine it  to  that  one,  the  restriction  will  be  held 
applicable  to  both,  in  order  to  carry  out  his 
clear  intention,  unless  there  exists  a  plain 
necessity  for  excluding  the  otiier  from  its 
operation. 

The  word,  "  issue,"  in  a  will,  may  be  held 
to  mean  "  children,"  when  that  is  the  testa- 
tor's manifest  meaning. — Ridgewaw  v.  Jtfka- 
httrick,  1  Dr.  &  War.  84.  (C.) 

7.  The  word  **  issue "  throughout  marriage 
articles  was  confined  to  children,  when  in  some 
clauses  it  was  used  as  synonymous  with  "  child- 
ren." 

The  articles  directed  that  if  there  should  be 
no  issue  of  the  marriage,  or  aU  such  issue 
should  die  in  the  husband's  lifetime,  the  pro- 
perty should  go  to  the  husband,  **  issue"  being 
held  to  mean  children,  after  the  usual  clauses 
for  vesting  shares  at  twenty-one,  &c^  and 
survivorship  and  accruer.  Held,  proper  to 
introduce  a  clause  giving  the  fund  to  the 
husband  absolutely  in  the  event  of  his  snr- 
viying  the  children. 

The  articles  gave  no  direction,  in  case  of  no 
child's  share  vesting  and  some  surviving  the 
father;  the  property  would  have  resulted  to 
him.  Held,  proper  to  introduce  also  an  ex- 
press limitation  to  him  in  the  latter  event* 
though  this  would  be  the  legal  effect  without 
one.— i2oc^  v.  R.,  8  I.  E.  R.  714.  (C.) 

8.  V.  bequeathed  to  her  daughter  A.  the 
Interest  of  £600  for  life,  and  after  her  death 
to  A.'s  daughter  B.,  upon  her  attaining  age ; 
and  if  B.  died  in  the  life  of  her  mother,  ana  if 
A.  left  no  lawful  issue  living  at  her  death, 
that  sum  was  to  go  to  V.'s  grandchildren 
share  and  share  alike ;  but  if  A.  should  have 
issue  living  at  her  decease,  the  £600  to  go  to 
and  amongst  such  issue  as  she  should  ap- 
point; for  want  of  appointment,  share  and 
share  alike  ;  if  A.  had  but  one  child  living  at 
her  death,  the  £600  to  be  paid  to  such  one 
child.  B.  died  in  her  mother^s  (A.'s)  lifetime, 
leavingnine  children.  A.  died  without  child- 
ren.   Held,  that  **  issue"  in  the  will  meant 
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''children;**  and  that  the  grandchildren  of 
the  testatrix  were  entitled  to  the  fund  in 
preference  to  the  children  of  B.,  who  were 
great-grandchildren  of  V. — Murphjf  v.  Segravty 
6  I.  C.  B.  417 ;  2  L  Jnr.  N.  8.  885.  (R.) 

1.  A  testator  bequeathed  fonr  houses  to  his 
brother  for  life,  then  to  the  wife  of  his  brother, 
and  after  the  decease  of  them  both,  **  to  such 
of  their  children  or  issue  as  should  surviye 
them,  to  take  and  hold  under  the  will ;  if  more 
than  one  child,  to  talce  in  equal  shares ;  the 
issue  of  such  children  also  to  deriye  upon  the 
death  of  their  parents."  One  of  the  testator's 
nephews  died  before  his  mother, — HM,  that 
his  children  did  not  take  under  the  term 
"issue.**— Z>rqp«r  v.  /).,  4  L  Jur.  221.  (C.) 

2.  V.  bequeathed  legacies,  to  his  nephews 
and  nieces,  and  directed  that  if  anj  or  all  of 
them  should  leaye  legitimate  issue,  that  issue 
respectiyely  should  haye,  possess,  and  enjoy 
the  bequest  which  he  made  and  intended  for 
the  parents  of  such  issue  respectiyely ;  but 
the  sums  deyised  to  such  of  his  nephews  and 
nieces  respectivelj  as  should  not  leaye  issue 
should  go  to  the  sunriyors  or  sunriyor  of  his 
said  nephews  and  nieces,  and  to  their  issue. 
Heidf  that  "  issue  **  meant  all  the  descendants, 
and  that  the  sunriyors  of  the  nephews  and 
nieces,  at  the  death  of  one  of  them,  took  her 
share  absolutely. — In  re  KaocmagtCt  Witt,  13 
L  C.  R.  120.  (B.) 

8.  v.,  by  will,  directed  the  interest  of  the 
residue  of  his  property  to  be  paid  to  his  three 
sunriying  daughters,  and  his  son-in-law,  the 
husband  of  his  deceased  daughter  A. ;  and  as 
to  the  principal  sum  directed  that  it  should 
be  yested  (subject  to  certain  bequests)  for  the 
issue  of  his  late  daughter  A.,  and  the  issue  of 
his  other  three  daughters,  so  that  after  the 
decease  of  each  of  his  respective  daughters 
who  should  die  and  leaye  any  issue,  such 
issue  should  be  entitled  to  receive  the  share 
of  the  interest  of  the  property  which  his,  her, 
or  their  mother  respectively  would  be  entitled 
to  receive,  and  that  the  principal  should  be 
disposed  of  and  given  to  such  issue  of  his 
daughters  respectively,  share  and  share  alike, 
on  their  respectively  attaining  age,  or  if 
female  issue  on  their  attaining  age,  or  mar- 
rying with  the  consent  of  their  guardians, 
therein  after  mentioned ;  and  if  a^  of  his 
daughters  died  without  leaving  issue,  then 
that  the  share  of  interest  which  said  daughters 
so  dying  would  be  entitled  to  should  go  to 
the  issue  of  his  surviving  daughters,  and  the 
issue  of  his  deceased  daughter  A.;  and  the 
share  of  the  principal  sum  whereon  the  same 
arose  should  go  to  the  child  or  children  of  his 
said  daughters ;  and  if  any  of  said  daughters 
should  die  leaving  children,  and  any  of  them 
should  die  before  being  entitled  to  receive  his 
proportion,  the  surviving  child  or  children, 
the  issue  of  such  daughter  so  dying  should 
receive  it ;  and  he  appointed  guardians  to  his 
said  g^randchildren.  neld,  that "  issue  **  meant 
"  chUdren.**— B^acifc  y.  Campbell,  14  I.  C.  R. 
92.  CR.) 


4.  v.,  owner  in  fee,  by  will,  left  his  third 
son,  Meredith  Thompson,  the  lands  of  G.,  for 
ever ;  "  but  in  case  ne  should  die  unmarried, 
or  without  lawful  issue,  in  that  case  he  may 
will  one-half  of  it  as  he  pleases;  and  the 
other  half  to  go  share  and  share  alike  between 
my  surviving  sons  or  their  families.**  The 
will  ended  in  these  words : — **  All  the  bequests 
given  my  son,  Robert  Thompson,  my  grand- 
son, Meredith  Tliompson,  son  to  my  son  John, 
and  also  my  other  three  sons,  Meredith, 
Charles,  and  Hugh  Thompson,  of  my  property 
no  part  of  it  shall  or  will  be  liable,  or  pay  any 
debts  they  may  contract,  nor  sell  or  mortgage 
same;  but  always  go  in  the  male  line,  free 
of  any  debt  of  theirs.**  Meredith  Thomp- 
son died  without  issue,  having  executed  a 
disentailing  deed  of  the  lands  of  G.,  and  de- 
vised them  to  B.  and  his  heirs.  Heldy  that 
Meredith  Thompson  took  an  estate  tail  under 
V.*s  will.— in  re  ThompsoiCs  Estate,  14  I.  C.  R. 
617 ;  9  I.  Jur.  N.  S.  193.    (L.E.C.) 


XV.  6.  e.  Relations, 

5.  Bequest  of  personalty  '*  to  my  relatives 
not  named  in  my  will,  to  whom  and  in  what 
proportional  sums  my  executors  shall  think 
fit  and  expedient.**  Testator  appointed  two 
executors — one  proved  the  will,  and  died, 
the  other  renounced.  HM,  the  surviving 
executor,  not  claiming  to  exercise  the  power 
of  selecting  the  objects  of  the  bequest,  that 
this  power  was  entirely  gone,  and  the  dis- 
tribution of  the  fund  devolved  on  the  Court. 

The  testator  at  his  death  left  surviving 
him  children,  ffrandchildren  the  issue  of  a 
deceased  child,  brothers,  nephews,  and  nieces, 
some  the  issue  of  a  living  brother,  and  others 
the  issue  of  two  deceased  brothers;  and  in 
his  will  left  legacies  to  all  his  children,  to  one 
brother,  and  to  all  the  issue  of  one  living 
brother.  HM,  that  the  parties  entitled  under 
the  bequest  were  the  grandchildren,  who  were 
the  next-of-kin  according  to  the  Statute  of 
Distributions,  omitting  those  to  whom  legacies 
had  been  left  by  the  will. 

The  petition  was  filed  by  the  nephew  and 
nieces  not  named  in  the  will,  but  their  claim 
was  displaced  by  the  coming  in  of  the  grand- 
children, who,  having  filed  a  charse,  were 
declared  entitled  to  the  entire  fund.  H^ 
that  there  being  a  question  for  the  Court 
upon  the  construction  of  the  will,  and  the 
petitioners  having  instituted  the  suit  upon 
fair  grounds,  and  brought  a  fund  into  Court, 
the  petitioners,  though  failing,  should  have 
all  their  costs  of  the  petition  as  the  first 
charge  upon  the  fund  in  Court ;  and  that  the 
grandchildren  now  saying  that  they  did  not 
want  the  declaration  of  the  Court  upon  their 
rights  made  no  difference.— ^oa  v.  /2.,  1  I. 
Jur.  N.  S.  276.  (M.O.) 


XV.  6.  f .  Next-of-kin. 

6.  It  is  now  settled  that  the  words  "  next* 
of -kin,**  when  nstdsimpliciter,  mean  "  nearest.** 
—Heron  v.  Stokes,  4  I.  E.  R.  296 ;  1  Con.  & 
L.  270 ;  3  Dr.  &  War.  89.  (C.) 
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1.  y.  bequeathed  all  her  personal  estate  to 
her  executors,  upon  trust,  to  place  it  oat  at  in- 
terest for  the  sole  nse  of  EL,  antll  she  attained 
age,  or  married ;  and  directed  them  to  draw 
the  Interest  daring  E.*s  minoritj,  or  ontil  her 
marriage,  and  apply  it  toward  her  mainte- 
nance and  education;  and,  when  £.  should 
attain  age,  or  marrj,  then  to  pay  the  princi- 
pal and  interest  to  her,  as  and  for  her  own 
proper  money ;  and,  if  £.  died  under  age  and 
unmarried.  Y.  bequeathed  the  money  and  in- 
terest to  ner  next-of-kin,  share  and  share 
alike,  as  tenants  in  common  ;  if  but  one,  the 
whole  to  that  one.  At  V.'s  death,  E.  was  her 
sole  next-of-kin,  but  afterwards  died  under 
age  and  unmarried.  Held^  that  the  trust  fund 
belonged  to  £.'s  personal  representatire — not 
to  V.'s  next-of-kin  at  £.*s  aeath. — Murphf  r. 
Dtmegan,  8  Jon.  &  L.  534.  (C.) 


a  house  and  certain  rations,  calculated  to 
amount  to  X52  a-year  in  ralue.  Heldy  that  B. 
was  not  entitled  to  any  legacy  under  the  abore 
bequest.— Bres/m  t.  Waldrxm,  4  L  C.  R  888 ; 
7  L  Jur.  N.  S.  186.    (C.) 

XV.  6.  n.  When  tobem  es$e.  See  infra,  Lapsbd 

Lboacibs. 

6.  Bequest  of  personal  estate,  in  equal 
shares,  to  each  and  erery  of  my  children 
and  their  issue,  whether  sons  or  daughters, 
''with  ben^  of  survivorship.'*  Held,  that  the 
period  of  surrivorship  was,  the  death  of  the 
tesUiOT.—CauIfield  r.  Giles,  12  L  £.  R  427. 

(R.) 


XY.  6.  g.  Pers<mal,  or  Legal  Personal 
Representatives, 

2.  A  bequest  to  the  representatires  of  the 
late  mercantile  house  of  A.  and  EL,  or  to  such 
person  or  persons  as  should  be  entitled  at 
testator's  decease  to  their  personal  property, 
in  satisfaction  of  a  debt  due  by  the  testators 
father — Held,  claimable  by  the  legal  repre- 
sentative of  the  surviving  partner,  as  repre- 
senting the  firm  of  A.  and  K.,  and  not  by  the 
persons  beneficially  entitled  to  the  properties 
of  A.  and  K. — Kerrison  t.  RedingUm,  11  L  E. 
R  451.  (C; 

XY.  6.  h.  Executors.    See  Exbcutoks,  VH. 

8.  A  will  did  not  name  any  executor,  but 
the  testator  named  A.  and  B.  **  trustees,  to 
carry  out  his  will  as  named,  with  full  power 
to  take  full  charge  of  any  property  he  left." 
Held,  that  they  were  executors  according  to 
the  tenor. — Hosier  r.  Salmon,  11  L  Jur.  N.  S. 
140.    (P.) 

XY.  6.1.   Family:  Name  and  Blood:   next 

Eldest. 

4.  Bequest  to  younser  sons  as  tenants  in 
common,  and,  if  any  of  them  died  before  the 
distribution,  not  leaving  any  wife  or  children, 
his  share  to  go  to  his  next  eldest  brotiier,  and 
BO  on  to  the  youngest.  The  fifth  son  having 
died  without  leaving  a  wife  or  child,  his  share 
was  held  to  go  to  the  sixth. — Fitzgerald  v.  F., 
12LC.  R442;  71.  Jur.  N.  S.  9.    (C.) 

XV.  6.  j.  Nephews  and  Nieces,  Uncles  and 

Aunts,  ffc. 

XV.  6.  k.  First  and  Second  Cousins. 


XV.  6.  o.  Whether  pa-  Capita  or  per 

7.  Under  a  bequest,  *'to  be  equally  divided 
between  my  sister  and  her  daughters,  and  my 
sister-in-law  and  her  children,"  the  proper^  is 
to  be  distributed  per  stirpes  and  not  per  capita. 

It  is  abundantly  clear  that  a  bequest  substi- 
tuted for  another  which  has  faUed  to  take 
effect,  is  subject  to  the  same  conditions,  and 
is  to  be  construed  in  the  same  way  as  that 
for  which  it  is  substituted. — Heron  r.  Stokes, 
8LE.  R163.    (C.) 


I 


XV.  6. 1.  Gooemment. 


XV.  6.  m.  Servants, 

5.  V.  bequeathed  to  each  of  his  servants  who 
should  have  been  living  in  his  service  for  six 
months  before  his  decease,  the  amount  of  one 
year's  standing  wages.  B.  had  been  living  in 
the  service  of  V .,  as  a  gardener,  for  more  than 
six  months,  at  a  rate  of  wages  payable  by  a 
weekly  allowance  in  money,  and  by  the  use  of 


8.  Testator,  by  a  codicil  to  his  will,  directed 
roperty  to  be  equally  divided  between  A.  and 
er  daughter,  and  B.  and  her  children.  HekL 
that  the  propertywas  divisible  per  ct^ita  and 
not  per  stirpes. — Heron  v.  Stokes,  2  Dr.  &  War. 
89  ;  1  Con.  &  L.  270 ;  4  L  E.  R  284.    (C.) 

XV.  6.  p.  Mistakes.    See  supra,  XV.  5.  d. 

XV.  6.  q.  Wrong  or  Imperfect  Descriptions,  |t. 

9.  P.,  having  four  sons,  A.  R.  P. ;  J.  P. ; 
R.  P. ;  and  G.  P. ;  in  some  passages  of  his 
will  spoke  of  A.  R  P.  by  that  designation, 
and  in  others  as  "  my  son.  A."  He  devised 
certain  property  *'  to  the  children  of  my  sons 
A.,  R,  and  G."  Held,  that  on  the  construc- 
tion of  the  whole  will,  the  children  of  A.  B. 
P.  and  G.  P.  only  were  meant,  to  the  exclu- 
sion of  the  children  of  R.  P. 

Semble — The  Court  may  look  at  the  punc- 
tuation of  a  document,  to  discover  indications 
of  the  intention ;  but  if  the  punctuation  be 
confused,  little  weight  can  be  given  to  any 
inferences  drawn  from  It. — Pope  r.  P.,  4  L  U. 
R.  66 ;  6  I.  Jur.  297.  (C.) 

10.  v.*  by  will  leaves  to  F.,  M.  F.,  and  to 
**his  sister  M.  F.,mvcnranddaughter,  share  and 
share  alike,  said  M.  F.  now  living  in  France 
with  her  uncle  M.,"  all  his  estates.  M.  F.  was 
not  then  living,  nor  had  she  ever  lived,  while 
her  sister  C.  F.  was  living,  and  had  lived  for 
some  time  with  the  said  uncle  M.  Held,  that 
extrinsic  evidence  was  admissible  to  explain 
the  ambiguity  in  the  will. 

That  there  was  not  such  a  perfect  balance 
of  probabilities  as  to  suspend  the  action  of  the 
Court. 

That  the  name  should  control  the  descrip- 
tion, and  tiiat  M.  F.  was  therefore  entitled. — 
In  re  Piunket's  Estate,  11 1.  C.R861.  (LJ£.C.) 
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XV.  6.  r.  Witness,    See  Practicb,  Etidekcb. 

XV.  6.  8.  Classes. 

1.  Under  a  deviBe  of  freehold  property 
among  all  snch  children  of  the  testator  as 
should  he  liring  at  his  death — Held,  that  the 
testator  having,  bj  a  codicil,  revoked  the 
devise  as  to  one  child,  that  revoked  share 
went  among  all  the  other  children,  and  did 
not  descend  to  the  heir. — Shaw  v.  APMahon,  4 
Dr.  &  War.  281 ;  2  Con.  &  L.  628.    (C.) 

2.  V.  bequeathed  the  residue  of  his  pro- 
perty to  trustees,  upon  trust,  to  have  same 
invested,  to  form  a  fund  for  payment  of  an- 
nuities, one  for  K.  during  the  minority  of  any 
of  his  children,  for  their  maintenance  and 
education,  until  the  youngest  should  attain  21, 
or  be  married ;  and  another  for  the  education 
of  the  children  of  S.,  in  like  manner ;  and  as 
to  all  the  residue  he  bequeathed  the  same  to 
and  amongst  the  children  of  his  sister  S.,  and 
of  his  brothers  C.  and  W.,  share  and  share 
alike ;  and  directed  that  the  share  coming  to 
the  said  children  respectively  should  be  paid 
to  each  of  them  on  their  respectively  attaining 
(if  boys)  age  or,  if  girls,  age,  or  being  married. 

At  V.'s  death  W.  had  no  child,  but  there 
were  five  children  of  C.  and  six  of  S.  then 
living. 

Four  years  after  V.*s  death,  D.,  a  child  of  C, 
attained  21,  and  in  the  interval  a  daughter,  £., 
was  bom  to  W.  Held,  that  the  members  of 
the  class  to  take  were  ascertained  upon  the 
attainment  of  21  by  D.,  and  that  £.  was  en- 
titled to  a  share. — Scott  v.  S.,  3  I.  Jur.  N.  S. 
205.    (C.) 

3.  V.  bequeathed  to  his  four  daughters  un- 
married X2000  each  on  their  day  of  marriage 
with  the  consent  of  his  trustees,  with  interest 
by  way  of  maintenance  in  the  meantime; 
and  directed  that  if  one  daughter  died  un- 
married her  fortune  and  legacy  should  go  to 
and  be  divided  equally  among  such  of  his 
married  sons  and  daughters  as  might  have 
issue  at  her  death.  The  four  unmarried 
daughters  survived  V.  One  of  them  died  un- 
maiTied,  and  without  issue.  Held,  that  her 
legacy  was  divisible  among  Y.'s  sons  and 
daughters  who,  being  married  at  the  date  of 
the  will,  survived  her,  and  had  issue  living  at 
her  death.— jB/fibtt  v.  E,,  U  I.  C.  R.  482 ;  6  I. 
Jut.  N.  8.349.    (B.) 

4.  Legacies  were  bequeathed  to  A.,  B.,  C, 
and  D.,  to  be  paid  to  them  on  their  marriage ; 
but  in  case  any  of  them  married  without  the 
consent  of  their  mother,  then  a  gift  over  to 
the  others;  **and  if  any  of  them  should 
die  unmarried,  or  marry  without  such  consent, 
then  the  sum  so  bequeathed  should  go  and  be 
paid  to  the  survivors  or  survivor  of  them.**  A. 
married  with  consent,  and  dying  left  B.,  C^ 
and  D.  surviving,  who  all  died  unmarried. 
Held,  that  V.'s  personal  representative  was 
entitled  to  three  several  legacies,  and  that 
the  words  "  survivors  or  survivor**  in  the  will 
ought  to  be  read  **  others  or  other.** — M^Blain 
V.  SwanUm,  9  I.  Jur.  N.  S.  122.    (C.A.) 


XV.  7.  Words  Precatory  and  of  Recommenda- 
tion, and  herein  of  Executory  Thtsts. 

5.  Testator,  seized  of  B.  under  a  lease  for 
lives  renewable  for  ever,  gave  his  wife  his 
dwelling-house,  a  cow's  grass  for  her  in  sum- 
mer, and  fodder  for  her  in  winter,  yearly  and 
every  year,  as  long  as  she  lived;  with  four 
bushels  of  potatoes,  set,  dug,  and  ground  ;  with 
half  a  peck  of  flax-seed,  and  a  cart  of  made 
turf,  brought  and  drawn  up,  yearly  and  every 
year.  He  then  gave  his  son  John  four  acres 
of  land  ;  and  his  son  Andrew  the  remainder 
of  his  farm  of  B.  **  And  further,  I  allow  my  son 
Andrew  to  make  good  the  aforesaid  benefits 
that  I  do  leave  to  my' wife.  To  him,  the  said 
Andrew,  and  my  son  John,  I  do  allow  that 
they  both  shall,  equally  between  them,  be  both 
alike  in  doing  wnatever  labour  belongeth  to 
it.**  Held,  that  John  took  the  absolute  in- 
terest in  the  four  acres  devised  to  him. — 
Morrough  v.  Lord  Dufferin,  2  Jon.  719.   (E.E.) 

6.  y .  devised  his  property  to  trustees.  The 
will  contained  the  following  passages  amongst 
others : — "  The  said  sum  I  will  shall  be  taken 
from  my  real,  freehold,  and  personal  property ; 
the  residue  to  be  divided  between  them  by  my 
said  trustees  share  and  share  alike,  at  such 
time,  and  in  such  manner,  as  to  my  said  trus- 
tees shall  seem  most  expedient,  subject  to 
this  limitation,**  &c. ;  shares  of  sons,  in  certain 
events,  were  to  go  to  survivors,  "  subject,  how- 
ever, to  such  jointure  as  my  said  sons,  or  any 
of  them,  may  settle  on  any  wife,**  &c.  Pre- 
mises were  devised  to  the  son  carrying  on  the 
testator*8  business,  **  at  such  reasonable  rent 
as  my  trustees  shall  think  proper.**  ^  I  further 
will  my  trustees  shall  lend  out  at  interest** 
sums  bequeathed  in  the  way  prescribed.  A. 
small  annuity  was  given  to  W.,  *'  to  be  paid  to 
him  by  my  said  trustees  out  of  the  issues,**  &c. 
A  codicil  bequeathed  other  property  "  to  be 
divided  equally  among,**  &c.,  *' agreeable  to  the 
real  intention  of  my  will.**  Held,  that  the 
provisions  of  this  will  did  not  constitute  exe- 
cutory Ux^U.—BosweUy,  Dillon,  6  L  £.  B.  389. 
(C.) 

7.  v.,  seized  in  fee  of  three  estates,  devised 
one  of  them,  called  the  Tempo  estate,  to  his 
daughter,  L.,  for  life ;  remainder  to  her  issue 
in  tail ;  in  default  of  such  issue  to  his  nephew 
Robert  James,  for  life ;  remainder  to  Robert 
James*s  issue  in  tall,  with  several  remainders 
over.  The  ultimate  reversion  in  fee  remained 
undisposed  of. 

V.  then  devised  his  two  remaining  estates 
to  his  other  daughters  in  strict  settlement,  but 
made  no  disposition  of  the  ultimate  reversions 
in  fee. 

V.  was  also  seized  of  divers  freehold  lands, 
and  possessed  of  considerable  personal  pro- 
perty. He  devised  various  parts  of  the  former 
to  different  persons ;  and,  beaueathlng  some 
pecuniary  legacies,  concluded  his  will  thus : — 
'*  I  leave  and  bequeath  the  rest,  residue,  and 
remainder  of  my  properties,  both  freehold  and 
personal,  of  whatsoever  nature  and  kind  I  may 
die  possessed  of,  to  my  brother  Robert ;  and 
if  my  said  brother  Robert  shall  survive,  I 
request  and  desire  that  he  shall  convert  all 
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the  personal  property  into  fee-simple  property, 
and  at  bis  decease  leave  the  same  entailed  on 
his  son,  Robert  James,  in  the  same  manner  as 
I  have  myself  entailed  the  Tempo  estate.** 
Held^  that  the  freehold  estates,  which  passed 
nnder  the  residuary  devise,  as  well  as  the 
residnary  personal  property,  were  within  the 
trust  to  entail. 

That  this  trust  should  be  executed  by  giving 
a  life  estate  to  Robert  James,  with  remainder 
to  his  sons  and  daughters  in  tail,  according  to 
the  limitations  of  the  Tempo  estate. — Tennent 
V.  2%  7  I.  E.  R.  361 ;  1  Jon.  &  L.  879 ;  Dr. 
Rep.  tenq>.  Sugden,  161.    (C.) 

1.  In  18d9  v.  bequeathed  the  residue  of  his 

Sroperty  to  his  brothers  A.  and  B.,  to  be 
ivided'  equally,  with  a  request  to  A.  that 
"  should  he  die  without  lawful  issue  the  pro- 
perty which  I  bequeath  him  shall  revert  back 
to  my  nephews,  sons  of  my  brother  B."  Held, 
that  A.  was  entitled  to  "the  interest  of  the 
fund  during  his  life  only  ;  and  that  the  sons 
of  B.  were  entitled  to  the  principal. — In  re 
(TBeime,  7 1.  E.  R.  171 ;  1  Jon.  &  L.  862.  (C.) 

2.  V.  bequeathed  a  farm  to  P.,  with  a  direc- 
tion in  the  will  that  his  widow  should  have 
her  diet  and  lodging  in  the  house.  Heldy  that 
on  refusal  by  P.,  the  widow  could  enforce  the 
direction  by  bill  in  Equity  against  P. 

A  bequest  to  a  widow,  of  diet  and  lodging, 
provided  she  wished  to  remain  in  a  certain 
house — Held,  not  forfeited  by  her  leaving  the 
house ;  but  that  she  was  entitled  subseouently 
only  from  the  time  of  demand  made. — ^an  v. 
R.,  12  I.  E.  R.  226.    (C.) 

8.  £1000  were  left  by  will  to  V.  By  a  codicil, 
if  V.  should  be  married,  and  not  leave  child- 
ren or  child  alive,  the  £1000  were  to  become 
the  property  of  E.  &  F. ;  but  if  V.  **  should  ever 
marry,  and  leave  a  child  alive,  or  children,  in 
that  case  she  can  leave  the  said  £1000  as  she 
thinks  proper,  to  one,  or  amongst  any  children 
she  may  have."  By  a  further  codicil,  the 
£1000  were  left  "  to  V. ;  but  if  she  died  with- 
out children  it  was  to  become  the  property  of 
E.  &  F."  V.  married,  and  died,  leaving  no 
child,  but  leaving  a  grandchild,  the  son  of  a 
deceased  daughter,  to  whom  she  had  appoint- 
ed the  £1000  on  her  marriage.  Beldy  that  the 
bequest  was  an  absolute  one  to  V.,  with  an 
executory  bequest  over  to  E.  and  F.,  if  V. 
should  die  without  leaving  istue  living  at  her 
death,  whether  children  or  remoter  issue,  which, 
in  the  events  which  had  happened,  had  failed. 
—In  re  Stfnge's  Trusts,  3  I.  C.  R.  379.     (R.) 

4.  V.  having,  under  his  marriage  settlement, 
a  power  of  appointing  amongst  his  children 
£1500  f which  was,  in  default  of  appointment, 
to  be  divided  amongst  them  equally);  and 
having  only  two  sons,  H.  and  W.,  appointed 
to  H.  £1 ;  to  W.  £1 ;  and  the  residue  to  W., 
adding: — "I  request  him  to  have  the  same 
invested  on  mortgage  or  in  the  purchase  of 
lands,  and  settled  on  himself  for  life,  with 
remainder  to  his  child  or  children  as  he 
may  appoint ;  with  remainder  to  such  child 
or  children  of  my  son  H.  as  he  may  ap- 
point;   with    remainder   to  my    own   right 


heirs.**  V.,  out  of  his  own  property,  conferred 
bv  will  other  benefits  upon  W.  Held,  that 
W.  was  bound  to  elect  between  his  rights 
under  the  settlement  and  his  rights  onder  the 
will. 

W.  having,  during  his  lifetime,  done  acts 
which  were  held  to  amount  to  an  election  to 
take  under  the  will,  and  having  died  without 
children— £/e/d!,  that  the  precatory  words  in 
the  will  constituted  a  valid  tmst  in  favour 
of  the  children  of  H.,  although  they  wt^ 
not  objects  of  the  power  contained  in^^the 
settlement. — Morictrty  v.  Martin,  3  I.  C.  R. 
26 ;  4  I.  Jur.  321.  (C.) 

5.  F.  was  seized  of  real  estate,  subject  to  a 
mortgage  of  £4000,  over  which  J.  had  a  power 
of  appointment  amongst  her  children.  F.  was 
also  possessed  of  large  personal  estate ;  and 
by  will  desired  that  all  his  debts,  which  he 
stated  to  be  very  trifling,  should  be  paid  out 
of  his  assets  by  his  executrix.  He  then  be- 
queathed all  his  property,  real  and  personal, 
to  J.,  and  earnestly  recommended  that  if  S., 
the  son  of  J.,  should,  during  his  future  life, 
foUow  such  line  of  conduct  as  should  merit 
her  full  approbation,  she  should  appoint  the 
£4000  to  him,  and  should  add  £16,000  from 
F.*s  personal  property,  also  all  his  landed  pro- 
perty ;  all  which  he  wished  her  to  grant  to  S^ 
by  deed  or  will ;  conditionally,  and  in  case  he 
should  conduct  himself  so  as  to  merit  and 
possess  her  full  approbation,  and  he  pursued 
ner  advice,  but  not  otherwise ;  but  if  he 
should  misconduct  himself,  and  not  merit  her 
entire  approbation,  and  not  obey  her  as  his 
mother  and  guardian,  she  might  dispose  of  all 
the  properties  in  such  manner  as,  and  to 
whom  she  thought  fit.  Held,  that  upon  the 
true  construction  of  the  whole  will,  which  was 
very  lengthy  and  informal,  the  words  of  re- 
commendation did  not  create  an  absolute 
trust  in  favour  of  S. 

The  rule  with  respect  to  precatory  words  in 
a  will  is,  that  there  must  be  a  complete  with- 
drawal of  discretionary  power  from  the  lega- 
tees, or  there  is  no  trust  created. 

Held  also,  that  F.  intended  the  £4000  to  be 
continued  on  the  security  of  his  estate,  and 
not  to  be  paid  off  out  of  the  personalty. — 
Lefroy  V.  Flood,  4 1.  C.  R.  1 ;  6  L  Jur.  273.  (C.) 

6.  A  testator  having  declared,  by  parol,  to 
his  residuary  legatee,  trusts,  to  which  be 
wished  £2000  to  be  applied,  afterwards  made 
a  codicil,  stating  that  he  had  instructed  the 
residuary  legatee  as  to  the  disposition  of  his 
property.  Held,  that  the  parol  trusts  could 
be  enforced  against  the  personal  representa- 
tive of  the  residuary  legatee. — Att.'Gen.  v. 
Dillon,  13  I.  C.  R.  127;  7  I.  Jur.  N.  S.  251. 
(C.A.) 

7.  Testator  devised  to  his  wife  his  house  at 
G.,  and  declared  it  to  be  ^  his  earnest  wish 
that  his  sister  should  reside  at  G.,  with  his 
wife,  during  her  life.**  Held,  that  there  was 
not  any  trust  created  in  favour  of  testator's 
Bister.— Graves  v.  G.,  13  I.  C.  R.  182.  (C.) 

8.  Bequest: — "My  wish  is  this,  that  my 
dear  brother,  M.  G.  Waters,  will  get  the  sum 
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of  £1000  of  my  money,  which  is  lodged  in  the 
Bank  of  Ireland.  I  also  wish  my  dear  sister, 
Charlotte  Waters,  will  get  the  sum  of  £500  of 
the  money  I  have  lodged  in  the  Bank  of  Ire- 
land. Now,  my  dear  sister,  Susan,  I  wish  you 
to  get  the  remainder  for  yourself  and  daugh- 
ters after  my  death — ^I  mean  the  money  that 
remains  in  the  Bank  of  Ireland."  Testatrix 
never  had  any  cash  account  with  the  Bank  of 
Ireland,  nor  money  lodged  therein  on  deposit 
receipts;  hut  possessed  government  new  £3 
per  cent,  stock  standing  in  her  name  in  the 
books  of  that  bank.  Held,  that  the  stock 
passed  under  the  bequest  of  ** money;*'  and 
that  the  two  legacies  should  be  paid  in  money, 
not  in  stock,  and  were  not  liable  to  her  debts 
and  funeral  expenses. — APCausiand  v.  Waters, 
10  I.  Jur.  N.  S.  266.  (C.) 

1.  Testator  appointed  his  ever  dear  and 
beloved  wife  resiauary  legatee,  to  have  and  to 
keep  for  her  own  use  any  further  sum  or  sums 
of  money  I  may  die  seized  or  possessed  of  . . . 
convinced  she  will  never  desert  my  dear  and 
beloved  children,  ....  and  at  her  death  divide 
whatever  she  may  have  among  the  most  de- 
serving of  her  children ;  .  .  .  .  and  my  will  is, 
if  ever  she  shall  marry,  she  shall  forfeit  all 
title,  power,  or  control  over  my  children  and 

Eroperty,  and  shall  have  but  £60  a-year  during 
er  natural  life;  and  that  all  power  and 
authority  vested  in  her  shall  devolve  on  (per- 
sons named\  Held,  merely  a  recommendation, 
not  legally  binding  the  widow  to  divide  what- 
ever she  had  among  her  children  at  her  death ; 
and  that  a  bequest  tc  grandchildren  was  good. 
—Tuohf  V.  Burke,  10  I.  Jur.  N.  8.  292.  (C.) 

XV.  8.  Concerning  Specific  Legaciee.     See  Lb- 
OACT,  X. 

a.  GeneraUy.     See  ibid. 

b.  Riahta  of  Specific  Legatees,   See 

Legacy,  X. 

c.  Their  Abatement  and  Ademption, 

See  Lboact,  I,  III,  X. 

XV.  8.  a.  Concerning  Specific  Legcmes  generally, 

2.  Testatrix  bequeathed  to  her  "  uncle,  P. 
P.,  the  interest  on  £200,  being  part  of  a  larger 
sum  of  government  stock  now  remaining  in 
my  name  in  the  Bank  of  Ireland  ;'*  and,  after 
his  decease,  "  the  said  principal  sum  of  £200  " 
to  be  equally  divided  between  the  children  of 
P.P. 

Neither  at  the  date  of  the  will  nor  of  her 
decease,  had  the  testatrix  any  government 
stock  standing  in  her  own  name  in  the  Bank 
of  Ireland;  but  she  was  entitled  to  £1000 
government  stock  standing  in  her  mother's 
name.  She  was  her  mother's  executrix  and 
sole  residuary  legatee.  Held,  that  the  legacv 
was  specific;  and  that  £200  of  the  stock 
standing  in  her  mother's  name  passed  to  the 
legatee.— Power  v.  Lenehan,  2  Jon.  728.  (E.E.) 

8.  v.,  by  marriage  articles,  agreed  to  settle 
£50  a-year  on  his  wife  (if  she  became  a  widow), 
payable  out  of  C.  Afterwards  V.,'by  will, 
bequeathed  **  to  his  wife,  during  her  life,  the 
sum  of  £50  yearly  (£60  yearly  being  settled 


on  her  by  me  on  our  intermarriage),  payable 
out  of  the  lands  of  C."  Held,  that  the  widow 
took  only  one  annuity  of  £50.— /n  rePoiaer,  Fl. 
&  K.  282.  (R.) 

4.  On  the  construction  of  the  entire  will, 
annuities  were  AeZc/ successive,  not  cumulative. 
—Bayley  v.  Quin,  2  Dr.  &  War.  116.  (C.) 

5.  v.,  by  will,  after  devises  and  bequests, 
left  the  residue  of  his  property  to  his  brother, 
whom  he  appointed  executor.  By  codicil, 
he  left  to  his  wife  one-fourth  of  all  moneys 
which  he  might  be  possessed  ofjatjhis  de- 
cease, for  her  own  absolute  use  and  pro- 
perty ;  and  left  her  the  life  interest,  during 
her  life,  of  the  other  three-fourths  of  those 
moneys.  He  also  left  her  a  house,  together 
with  all  furniture,  wines,  carriages,  horses, 
linen,  china,  and  other  effects  there  and  else- 
where in  England;  and  by  another  codicil 
bequeathed  to  his  wife  other  property  ^in 
England,  which  he  particularly  described. — 
HMf  that  £3  per  cent,  stock,  consols,  and 
bank  stoclc,  did  not  pass  under  the  bequest 
to  the  wife. 

A  bequest  of  **  moneys,"  unless  aided  by  the 
context,  will  not  pass  stock  in  the  funds. 

The  word  "  effects"  will  comprise  the  entire 
personal  estate  of  the  testator,  unless  restrain- 
ed within  narrower  limits  by  the  context. — 
DunaUy  v.  />.,  6  I.  C.  R.  640.    (R.) 

6.  V.  being  possessed  of  a  chattel  reversion, 
and  of  a  profit  rent  in  a  house  which  he  had 
leased  to  a  tenant,  with  an  option  to  redeem  the 
rent  by  payment  of  £400,  bequeathed  all  his  real 
and  personal  property  to  his  son  and  mother, 
whom  he  appointed  executors,  upon  trust,  to 
pay  £25  a-year  to  his  wife  for  life,  out  of  the 
profit  rent  of  the  house,  and  directed,  that  if 
the  tenant  paid  the  £400,  his  executors  should 
place  it,  together  with  whatever  sum  or  sums 
there  might  be  in  the  Bank  of  Ireland  to  his 
credit,  and  whatever  sum  or  sums  might  ap- 
pear, entered  in  his  name,  or  his  grandchild- 
ren's names,  in  the  Savings  Bank ;  and  to- 
gether with  whatever  cash  might  be  had  after 
paying  his  just  debts,  funersl  expenses,  and 
legacies,  at  interest,  and  pay  the  interest  to 
his  wife  for  her  life,  and,  at  her  decease,  divide 
the  sum  between  two  of  his  grand-daughters. 
The  tenant  did  not  pay  the  £400.  Held,  that 
the  profit  rent  of  the  house,  after  the  wife's 
death,  was  cash  applicable  to  the  trusts  of  the 
will. 

Semble — ^V.'s  interest  in  the  house  was  de- 
vised to  the  executors  upon  the  trusts  of  the 
wiU.— ray/or  v.  Bunne,  18  L  C.  R.  882  ;  7  I. 
Jur.  N.  S.  26.    (R.) 


XV.  8.  b.  Rights  of  Speafic  Legatees.    See 

Leqact,  X, 


XV.  8.  c.  Their  Abatement  and  Ademption,    See 
Lboact,  I,  in,  X. 

7.  V.  devised  the  lands  of  D.  to  trustees,  to 
the  use  of  her  son,  C,  the  ptf.,  for  life,  re- 
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mainder  to  his  sons  in  tail.  She  then  be- 
queathed, amongst  other  annuities,  one  of 
£100  to  the  deft.,  H.;  and  charged  the  annui- 
ties on  **  the  lands  so  devised  to  the  use  of  ** 
her  "  son,  Y./*  and  on  the  residue  of  other 
lands  which  she  directed  to  be  sold. 

A  subsequent  codicil  contained  this  clause : 
**  And  whereas  I  did  by  my  said  will  give  the 
lands  of  D.  to  the  use  of  my  said  son,  Y.,  as 
therein,  now  I  do  hereby  revoke  so  much  of  my 
said  will  as  gives  said  lands  of  D.  to  my  said  son, 
Y.;  and  I  direct  that  my  trustees  shall  stand 
seized  of  the  said  last  mentioned  lands  to  the 
use  of  my  daughter,  H.,  for  her  life,  in  addi- 
tion to  what  I  left  her  by  my  said  will."  He/d, 
that  y.  merely  meant  to  substitute  one  devisee 
for  the  other,  and  did  not  intend  to  discharge 
D.  from  contributing  to  the  payment  of  the 
annuities  with  which  the  will  charged  them. 

A  codicil  is  never  held  to  revoke  a  will 
further  than  is  necessary  to  effectuate  the 
testator's  intentions. —  Young  v.  Hassard,  1  Dr. 
&  War.  638.    (C.) 

1.  A  tenant  for  life  had  a  power,  by  deed 
or  will,  to  charge  a  jointure,  not  exceeding 
£100  a-year  for  every  £1000  which  he  should 
actually  and  bonajide  receive  with  his  wife. 
On  his  marriage,  a  life  estate  of  his  wife,  in  a 
chattel  interest  in  lands,  was  conveyed  to  him 
for  life.  The  tenant  for  life  received  before  the 
date  of  the  will  about  £2000  out  of  the  rents  of 
the  lands.  Held,  that  the  charge  by  his  will 
of  a  jointure  of  £200  a-year  was  valid  if  £2000 
was  received,  and  that  if  that  sum  was  not  re- 
ceived the  jointure  should  abate  proportion- 
ably.— jBrerc/on  V.  Barry,  11  I.  C.  K.  97.    (R.) 


XV.  9.  Concerning  General  Legacies,  their 
Ademption  and  Abatement.  «See  Le- 
gacy, I,  III. 

2.  Testator  bequeathed  to  his  natural 
daughter  £2000,  and,  by  a  codicil,  £3000  in 
addition  ;  and  by  a  subseauent  testamentary 
instrument,  stating  his  wish  to  alter  his  will, 
charged  his  estates  with  £20,000  for  her.  Ileld^ 
that  the  £20,000  were  substituted,  and  that  the 
three  gifts  were  not  cumulative. — Russell  v. 
Dickson,  1  Con.  &  L.  284  ;  2  Dr.  &  War.  133. 
(C.) 

8.  G.  being  entitled  to  a  lease  for  years,  de- 
terminable on  three  lives,  of  the  lands  of  K., 
devised  it  to  his  wife  for  life,  and,  after  her 
death,  to  his  son,  H.,  and  his  grandson,  R., 
and  the  longest  liver  of  them.  Shortly  after- 
wards he  surrendered  the  lease  and  took  a  new 
lease  of  K.  By  a  codicil  made  after  the  sur- 
render and  acceptance  of  the  new  lease,  he 
directed  his  executors  to  pay  out  of  a  fund 
the  head  rent  of  P.,  and  fulfil  any  payment  he 
might  thereafter  appoint;  and  **  relinquished 
the  settlement  maae  on  R.,  on  that  occasion." 
By  a  second  codicil  of  the  same  date,  he  vested 
£4500,  in  trust  to  pay  the  head  rent  of  K., 
during  his  wife's  life,  and  after  her  death  to 
extend  the  interest  in  K.,  if  that  could  be  ac- 
eomplished. 


The  trustees  took  no  steps  to  extend  the 
interest,  although  it  could  have  been  accom- 
plished, until  after  the  expiration  of  the  lease, 
when  it  could  not  be  done.  Heid,  that  the 
the  first  codicil  did  not  revoke  the  devise  of 
K.;  that  H.  and  R.  were  entitled  to  the  £4500; 
and  that  it  did  not  go  to  G.*s  next-of-kin. — 
O'Shea  v.  Howley,  7  I.  E.  R.  66 ;  1  Jon.  &  L. 
391.    (C.) 


XV.  10.  Concerning  Lapsed  Legacies. 

4.  v.,  after  several  bequests,  directed  the 
investment  of  the  residue  of  his  property ;  and 
bequeathed  thereout  to  M.  an  annuity  during 
life,  with  liberty  to  will  it,  or  the  principal 
thereof,  to  any  or  all  of  his  children,  in  such 
proportions  as  she  might  think  fit :  in  default 
of  appointment  to  his  children,  share  and 
share  alike ;  and  that  the  surplus,  if  any,  of 
his  property,  after  satisfying  the  bequests, 
should  be  added  to  each  bequest  proportion- 
ately to  its  amount.  M.,  by  will,  reciting  the 
power,  gave  S.  so  much  of  the  stock  as  would, 
at  the  price  on  the  day  of  her  decease,  pro- 
duce £700 ;  to  £.,  in  like  manner,  £700 ;  and 
gave  all  the  rest,  &c.,  of  said  government 
stock  upon  trust  to  pay  the  interest  thereof 
to  her  daughter  I.,  for  her  separate  use ;  re- 
mainder as  I.  should  appoint.  S.  died  in  M.'s 
life,  leaving  issue.  Held,  that  the  legacy  to 
S.  lapsed,  and  did  not  fall  into  the  residue 
bequeathed  to  I.,  but  passed,  as  undisposed  of, 
under  V.*s  will,  the  gift  of  the  residue  beins 
a  specific  bequest. — In  re  Browne,  2  L  Jur.  N. 
S.  316.    (C). 

6.  v.,  having  a  general  power  of  appoint- 
ment over  a  fund  which  was  settled  on  her 
husband  for  life,  by  will  bequeathed  several 
legacies  thereout,  and  the  remainder  or  resi- 
due of  the  fund,  share  and  share  alike,  to  her 
sisters;  and,  as  to  "any  other**  residue  or 
moneys  or  property  not  specified  and  disposed 
of,  directed  it  to  be  given,  share  and  share 
alike,  to  her  then  surviving  sisters  who  might 
be  living  at  the  time  when  her  will  and  the 
bequests  therein  might  become  available. 
One  of  the  sisters  died  in  V.'s  life,  V.  pre- 
deceased her  husband.  Hdd,  that  the  lapsed 
share  of  the  deceased  sister  passed  under  the 
general  residuary  clause  to  the  surviving  sis- 
ters. 

That  those  sisters  only  who  survived  the 
husband  took  under  the  general  residuaiy 
clause.— i^tcA»on  v.  Wolfe,  7  I.  C.  R.  452.  (R.) 
— [Affd.:  9  L  C.  R.  144.  (CA.) 

6.  v.,  after  various  bequests,  left  all  his 
remaining  properties,  on  trust,  upon  hb  wife's 
death,  to  divide  his  plate  amongst  his  surviving 
children  ;  and  bequeathed  to  all  his  ^'  daugh- 
ters then  unmarried  his  house  **  (a  freehold), 
"  furniture,  pictures,  &c.,  to  have  and  enjoy- 
the  same ;  and  to  the  last  married,  as  long 
as  she  pleases,  or  any  one  of  them  in  suc- 
cession ;  then  in  remainder  to  the  next  male 
heir,  upon  the  express  condition,**  that  the 
house  should  be  kept  in  repair  (to  which 
purpose  he  appropriated  property),  same  being 
for,  and  intended  as  a  residence  for  two  of 
his  grand-daughters ;  it  being  his  will,  wish, 
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and  desire  that  it  should  be  maintained  as 
a  family  mansion.  At  his  death,  V.  had  five 
daughters,  of  whom  four  were  nnmarried ; 
a  ffrandson,  son  of  the  married  daughter, 
and  two  grand-daughters,  his  co-heiresses, 
daughters  of  a  deceased  son.  All  V.'s  daugh- 
ters married  during  his  wife's  life.  Held,  that 
the  gift  to  V.'tf  daughters  was  limited  to 
daughters  who  should  be  unmarried  at  his 
wife^s  death,  and  had  failed. 

That  the  gift  to  the  *'  next  male  heir  **  had 
failed,  because,  if  those  words  were  words  of 
limitation,  and  meant  the  next  male  heir  of  a 
daughter  who  should  take  under  the  prece- 
ding gift,  that  gift  had  failed;  and,  if  they 
were  words  of  purchase,  there  was  not  any 
person  to  answer  the  description  of  "next 
male  heir"  of  Y.,  at  his,  or  at  his  wife's 
decease.— Xo/h(4  r.  Stone^^  17  L  C.  R.  178. 

(R.)  

XV.  11.  Concerning   Conversion,    See  Exbcu- 

TOB8,   IX. 


XY.  12.  0/  Vested  Legacies,  and  Interests  out 
of  Personal  Estate,  Exoneration  of, 
oee  Interests  in  Property,  n. 

1.  v.,  by  will,  directed  that  his  funeral 
expenses  and  simple  contract  debts  be  imme- 
diately paid,  in  the  first  instance,  out  of  his 
personal  estate,  if  sufllcient,  and  if  not,  out  of 
the  sale  of  lands  and  houses  at  0.    He  then 
derised  all  his  real  estates  (except  a  part 
specifically  bequeathed),  and  cdl  his  personal 
estate  and  chattel  property.  In  trust,  in  the 
first  place,  to  pay  out  of  his  personal  estate, 
in  six  months  at  the  furthest  after  his  de- 
cease, all  his  debts,  funeral  expenses,  and 
legacies  thereby  bequeathed;  ana  upon  fur- 
ther trust,  to  raise  out  of  C.  £2000,  and  to 
pay  the  interest  of  it  to  his  daughter  F.  for 
life ;  with  limitations  over ;  in  the  event  of 
their  not  taking  effect,  the  £2000  were  to  sink 
and  becomepart  of  the  residue  of  his  perso- 
nal estate.  He  devised  his  real  estates  in  strict 
settlement,  giving  a  life  estate  in  them  to  F.; 
and,  after  reciting  that  on  the  marriage  of 
his  daughter,  £.,  he  perfected  to  trustees  two 
bonds  for  £2000  and  £4000,  and  declaring  his 
intention  that  the  £2000  bequeathed  to  F. 
and  the  £6000  due  to  the  trustees  of  £., 
should  be  paid  out  of  C,  he  directed  that 
C.  should  be  sold,  and  the  produce  applied  in 
paying  those  sums ;  and  if  C.  should  not  be 
sufficient  to  pay  them,  **  making  in  the  whole*' 
£8000,  he  directed  the  deficiency  to  be  paid 
out  of  the  profits  of  his  lands  of  B.,  or  bv  sale 
or  mortgage  of  a  competent  part  thereof,  and 
empowered  his  trustee  to  sell  them.    He  be- 
queathed the  residue  of  bis  personal  estate  to 
tne  trustee,  upon  trusts ;  and,  in  order  to  save 
him  trouble,  directed  that  F.  should  call  in 
all  the  debts  due  to  him,  and  dispose  of  all 
his  personal  estate,  and  thereout,  in  the  first 
place,  pay  his  debts  and  legacies ;  and,  after 
payment  thereof,  pay  over  the  residue  to  the 
trustee,  whom  he  named  executor.   Held,  that 
the  personal  estate  was  exonerated  from  the 
bond  4ebt8  of  £2000  and  £4000,  the  same 
being  charged  on  B.  and  C. 


The  Court  is  bound  to  look  at  the  whole 
will,  in  order  to  collect  an  intention  to  exone- 
rate the  personal  estate.  When  there  is  a 
general  direction  to  pay  all  debts  and  lega- 
cies, and  a  clear  intention  to  throw  particular 
debts  or  legacies  on  the  real  estate,  the  Court 
is  bound  to  effectuate  that  intention,  and  to 
exonerate  the  rest  of  the  property. — [An  error 
in  report  of  Hancox  v.  Abbey,  11  Yes.  179,  cor- 
rected.]— Bateman  v.  Lord  Roden,  7  L  E.  R. 
240;  1  Jon.  &  L.  366.    (C.) 

2.  y.  gave  his  estates,  real  and  personal,  in 
Ireland,  after  payment  of  all  his  just  debts, 
funeral  and  testamentary  expenses,  on  trusts, 
chiefly  for  the  use  of  a  cousin.  V.  gave  all 
his  real  and  personal  property  in  England  to 
such  uses  as  his  widow  should  appoint ;  in  de- 
fault of  appointment  to  her  for  life,  remainder 
to  the  same  uses  as  his  freehold  estates  in 
Ireland ;  provided  that  if  his  personal  estates 
in  Ireland  should  be  Insufficient  to  pay  his 
debts  and  legacies,  they  should  be  charged  on 
his  freehold  and  leasehold  estates  in  Ireland ; 
and  he  exonerated  his  real  and  personal  estates 
in  England  therefrom.  V.  died  in  England. 
Held,  that  his  funeral  and  testamentary  ex- 
penses in  England  were,  as  well  as  his  Irish 
testamentary  expenses,  charged  on  his  Irish 
estates,  in  exoneration  of  the  English  per- 
sonalty.—Coo<e  V.  C,  9  I.  E.  R.  197;  8  Jon.  & 
L.  176.  (C.) 

8.  v.,  by  will,  reciting  that  H.  had  married 
in  opposition  to  his  wishes,  yet  that  it  was  not 
his  intention  to  disinherit  him,  but  to  charge 
his  real  estates  with  the  payment  of  legacies, 
bequeathed  to  J.  £2000,  directing  same  to  be 
paid  twelve  months  after  his  decease.  V. 
then  charged  all  his  real  estates  with  the  pay- 
ment of  his  debts  and  legacies ;  and  devised 
same,  subject  to  a  mortgage  for  £14,000,  which 
he  charged  thereon  in  exoneration  of  his  per- 
sonal estate,  to  trustees  for  1000  years,  upon 
trust  for  sale,  and  payment  of  his  debts  and 
legacies ;  subject  thereto,  to  the  use  of  H.  for 
life ;  remainder  over.  By  codicil  he  revoked 
all  the  uses  after  the  term.  Held,  that  the 
personal  estate  was  not  exonerated  from  pay- 
ment of  the  legacy. 

v.,  by  will,  bequeathed  to  trustees,  in  trust, 
a  policy  of  assurance  for  £2000.  By  indenture 
of  a  prior  date,  V.  had  assigned  the  policy  to 
B.,  a  mortgagee,  as  a  collateral  security  for 
£14,000,  which  under  the  will  was  charged  on 
the  real  estates  in  exoneration  of  the  person- 
alty. Upon  y.'s  death,  B.  received  the  amount 
of  the  policy.  Held,  that  the  devisees  were  en- 
titled to  stand  in  his  place  for  that  amount. — 
Osborne  v.  0.,  2  I.  Jur.  N.  S.  219.  (C.) 

XV.  18.  Of  Vested  Legacies  and  Interests  out  of 
jReal  EstaU,    See  ibid,  HI. 

XV.  14.  Charges  on  Real  Estate :  of  Exoneration. 
See  Estate,  VIII,  IX  — Portions, 
III — Copyhold,  I. 

4.  Testator,  by  will,  confined  exclusively  to 
real  estate,  after  devising  same  among  the 
several  members  of  his  family,  concluded  by 
"desiring  that  all  his  just  debts  should  be 
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paid  as  soon  as  coDTeDient  after  his  decease.** 
ileld,  that  the  debts  were  charged  upon  his 
real  estate. — Harding  v.  Grady,  1  Dr.  &  War. 
430 ;  4  I.  E.  R.  371.  (C.) 

1.  When  a  testatrix  devised  real  estate  to 
A.,  charged  with  annuities  and  legacies,  and 
by  a  codicil  revoked  that  devise,  and  devised 
the  lands  to  B.,  and  ^*  confirmed  her  will  in 
every  other  respect** — Held,  that  the  lands 
were  charged  in  the  hands  of  B. —  Young  t. 
Hassard,  1  Dr.  &  War.  G38.  (C.)— [5«  8.  c,  8 
L  C.  K,  App.  vil.  (R.)] 

2.  V.  directed  his  debts  and  legacies  to  be 
paid  by  his  brother  B.,  to  whom  he  devised  a 
real  estate  in  tail  male,  after  the  decease  of 
his  wife  and  another,  to  whom  he  had  given 
life  estates  therein.  He  then  gave  B.  the 
timber  growing  on  the  devised  lands,  to  pay 
his  debts  and  legacies ;  and  bequeathed  two 
legacies,  which  he  directed  should  not  be  paid 
for  five  years,  as  it  was  his  wish  that  the  tim- 
ber should  not  be  cut  for  that  period.  He 
then  directed  the  produce  of  the  timber,  after 
payment  of  the  two  legacies,  to  be  paid  to  his 
wife.  Held,  that  the  general  personal  estate 
was  the  primary  fund  for  the  payment  of  the 
debts,  and  the  produce  of  the  timber  was  liable 
only  in  case  that  proved  deficient ;  but  that 
the  produce  of  the  timber  was  the  primary 
fund  for  the  payment  of  the  two  legacies. — 
Lamphier  v.  Dtspard,  4  I.  E.  R.  334 ;  2  Dr.  & 
War.  59 ;  1  Con.  &  L.  200.  (C.) 

3.  Testator  devised  a  freehold  estate  to  his 
wife,  and  gave  her  specific  chattels.  He  then 
gave  her  an  annuity  charged  upon  all  his  real 
estate,  except  that  before  devised  to  her,  with 
power  of  distress,  and  directed  the  first  pay- 
ment to  be  made  on  the  first  of  the  gale  days 
which  should  occur  after  his  decease.  He 
then  charged  his  debts  upon  all  his  real  estate 
(except  that  devised  to  his  wife),  in  aid  of 
his  personalty ;  and  gave  another  annuity  in 
terms  similar  to  those  used  respecting  that 
given  to  his  wife.  He  then  gave  pecuniary 
legacies,  which  he  charged  on  all  his  real 
estate  (except  that  devised  to  his  wife),  in  aid 
of  his  personalty,  and  gave  two  other  an- 
nuities, in  terms  similar  to  those  in  which  he 

Save  the  former  annuities.  Heidi,  reversing  a 
ecree  of  Lord  Plunket*s,  that,  as  regarded  the 
real  estate,  the  annuitants  had  no  priority  over 
the  legatees.— Creerfv.  C,  4  I.  E.  R.  625  ;  1  Dr. 
&  War.  416.  (C.) 

4.  Testatrix  devised  fee-simple  lands  and 
leaseholds  for  years  to  T.  and  his  issue,  and 
other  fee-simple  lands  to  H.  and  her  issue, 
and  charged  all  the  lands  so  devised,  with  the 
payment  of  the  annuities  bequeathed  by  her 
will.  The  freehold  and  leasehold  are  liable 
to  contribute,  in  proportion  to  their  respective 
value  at  the  decease  of  the  testatrix,  to  the 
payment  of  the  annuities ;  and  the  leasehold 
are  not  liable  in  the  first  instance. —  Young  v. 
Hassard,  1  Jon.  &  L.  466.  (C.) 

5.  v.,  by  will,  directed  her  debts  to  be  paid ; 
devised  her  real  estate  to  her  brother ;  and 
directed  that  all  costs  dne  to  her  law  agent, 


D.,  should  be  paid  out  of  the  devised  real 
estate.  V.  died  in  1813,  indebted  to  D.  for  a 
considerable  amount  of  costs,  and  on  a  pro- 
missory note.  The  owner  of  the  real  estate, 
and  V.*s  executors,  resided  out  of  the  juris- 
diction from  1815.  In  1817  that  owner's  agent 
paid  money  to  D.,  who,  in  1819,  filed  a.  bill  to 
recover  his  demand  out  of  V.'s  assets.  The 
defts.  being  out  of  the  jurisdiction,  no  sub- 
poena was  served.  In  1828  D.*8  executrixea 
tiled  a  bill  of  revivor.  The  defts.  being  still 
beyond  the  jurisdiction,  no  subpoena  was 
served.  In  1838  another  bill  of  revivor  was 
filed,  and  subpoenas  were  served  upon  the 
defts.,  who  were  still  beyond  the  jurisdiction. 
Held,  that  the  real  estate  was  charged  with 
the  amount  of  the  promissory  note,  as  well  aa 
with  the  costs. — Foster  v.  Thompson^  6  I.  £.  R. 
168.     (C.) 

6.  A  testator  charged  the  estate  of  C.  with 
debts,  and  devised  the  residue  of  his  real  es- 
tate (which  included  C),  to  his  widow,  for  life, 
with  remainders  over ;  and  then  gave  her  all 
his  personal  estate  not  thereinbefore  bequeath- 
ed ;  and  at  the  end  of  his  will  devised  and  be- 
queathed a  pecuniary  legacy  to  be  payable 
after  the  death  of  his  widow.  Held,  that  the 
legacy  was  not  charged  on  the  real  estate. — 
Smith  v.  Butler,  7 1.  E.  R.  467;  1  Jon.  &  L.  692. 
(C.) 

7.  A  testator  having  an  estate  charged  with 
his  wife's  jointure,  but  held  for  an  interest 
which  must  expire  immediately  after  his  own 
death,  devised  to  his  son  all  his  property,  sub- 
ject  to  the  jointure,  and  £70  per  annum  for 
his  wife,  which  X70  he  thereby  charged  on  all 
his  property.  Held,  that  the  jointure  was  not 
charged  by  implication. — Doolan  v.  Smith,  9  I. 
E.  R.  426 ;  3  Jon.  &  L.  547.    (C.) 

8.  y.  devised  his  real  estates  to  the  use  of 
trustees  for  years,  on  trusts  for  his  wife  for 
life,  or  dur.  vuL,  and  after  the  decease  or  se- 
cond marriage  of  his  wife,  and  subject  as 
aforesaid,  and  without  prejudice  to  the  same, 
upon  trust  to  raise  out  of  the  lands,  by  sale, 
&c.,  for  all  or  any  part  of  the  residue  of  the 
term,  £3500,  which  he  bequeathed  to  three 
persons.  He  desired  that  the  several  sums 
might  be  paid  to  the  legatees  respectively  "'  as 
soon  after  his  decease  as  might  be  convenient,** 
and  that  in  the  meantime  they  should  be  paid 
interest  thereon  at  the  rate  of  X5  for  each 
£100  by  the  year.  Held,  that  the  legatees 
were  not  entitled  to  interest  out  of  the  wife's 
life  estate,  but  that  it  was  to  be  raised  after 
her  decease  or  marriage  out  of  the  residue  of 
the  term.— jPennf/aMcr  v.  Bury,  9  I.  E.  R.  586 ; 
3  Jon.  &  L.  727.    (C.) 

9.  y.  devised  to  his  sons,  to  be  disposed  of 
as  after  mentioned,  all  his  estate  in  W.,  and  to 
the  survivor,  &c.,  of  his  sons ;  and  all  his  es- 
tate in  P.,  subject  to  his  proportion  of  the 
head  rent ;  and  also  subject  to  and  in  trust  to 
pay  out  of  the  rents  thereof  an  annuity  to  his 
daughter,  and  the  remainder  of  the  rents  un- 
til she  should  be  paid  £500.  Then  followed  a 
beonest  of  an  annuity  of  £40  charged  on  parts 
of  W.    There  was  a  residuary  devise  to  the 
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three  sons.  Held,  that  the  beqnests  to  his 
daughter  were  charged  only  od  P.  and  not  on 
any  part  of  W. — Borough  v.  Williamson^  11  I. 
£.  A.  1.     C^*/ 

1.  The  whole  will  mast  he  looked  to  for  the 
testator's  intention.  Though  the  will  con- 
tains a  general  direction  to  pay  all  debts  or 
legacies,  yet,  if  there  is  an  intention  shown  to 
throw  a  particular  debt  or  legacy  upon  the  real 
estate,  the  Court  must  effectuate  it. — Baieman 
T.  Lord  Roden,  7  I.  E.  R.  240 ;  1  Jon.  &  L.  356. 
(C.) 

2.  V.  bequeathed  all  his  property  to  be  in- 
Tested,  and  out  of  the  proceeds  to  pay  his 
daughter  C,  £10,000,  on  ner  attaining  age,  or 
marrying,  if  she  married  under  age,  provided 
she  married  with  the  trustees'  consent,  but  not 
otherwise.  He  directed  them  to  pay  out  of 
the  interest  a  sum  for  maintenanceuntil  C. 
should  attain  age,  or  marry  with  consent ;  the 
surplus  to  be  invested  and  then  paid  to  her. 
After  like  bequests  to  other  daughters,  V.  be- 
queathed all  the  residue  to  his  daughters,  C. 
and  the  others,  share  and  share  alike;  and 
directed  that,  if  any  daughter  or  daughters 
died  before  she  or  they  attained  age  and  un- 
married, her  portion  and  her  share  of  the 
residue  should  be  divided,  share  and  share 
alike,  amongst  the  survivors.  A  codicil 
directed  that.  If  any  daughter  married  under 
age  without  consent,  the  interest  only  of  her 
or  their  portion  or  portions  should  be  paid  to 
her  or  them  for  life,  for  her  or  their  separate 
use ;  after  her  or  their  decease,  the  principal 
to  be  divided  equally  among  the  children  of  any 
such  daughter,  to  be  paid  at  21  or  marriage, 
with  interest  from  the  mother's  death.  C. 
married  P.,  with  consent,  and  died  under  age, 
leaving  a  son.  who  died  under  age  and  un- 
married. Held,  that  the  £10,000  vested  in 
C.'s  son,  and  passed  to  P.,  as  his  represen- 
tative: that  the  marriage  referred  to  in  the 
bequest  of  the  residue  meant  a  marriage  with 
consent :  that  the  portions  referred  to  in  the 
codicil  did  not  include  the  residue:  that 
therefore,  C.'s  share  in  the  residue  did  not 
vest  cither  in  C.  or  in  her  son.-Haekett  v.  Lord 
Oxmantown,  12  I.  £.  R.  584.    (C.) 

3.  By  an  ante-nuptial  settlement,  a  sum  of 
£7356,  the  property  of  the  wife,  was  vested  in 
trustees  upon  trust  that,  in  case  the  husband 
should  within  six  months,  by  covenant  and 
by  a  mortgage  of  certain  hereditaments  be- 
longing to  him,  secure  payment  to  them  of 
£4000,  they  should  pay  £4356  to  him  out  of 
the  trust  money  (£356  out  of  the  sum  so  paid 
to  be  for  his  own  use),  and  upon  trust,  as  to 
the  residue  of  the  trust  money  left  after  pay- 
ment of  the  £4356,  for  the  wife  for  her  separate 
use  during  the  joint  lives  of  husband  and 
wife,  and  for  the  survivor  of  them  for  life ; 
and  after  the  decease  of  the  survivor,  upon 
certain  trusts  for  the  children  of  the  marriage ; 
and  if  no  children,  upon  trust  for  the  wife 
absolutely  if  she  should  survive  the  husband ; 
but  if  she  should  die  in  his  lifetime,  upon 
tmst  as  she  should  appoint,  and,  in  default  of 


appointment,  upon  trust  for  the  husband  ab- 
solutely. As  to  the  mortgage  debt  of  £4000, 
it  was  declared  that  the  trustees  should  stand 
possessed  thereof,  and  of  the  securities  for 
the  same,  upon  trust  to  pay  the  interest  to 
the  husband  for  life,  and  after  his  decease  to 
the  wife  for  life ;  and  after  the  decease  of  the 
survivor,  upon  the  same  trusts  as  to  the  prin- 
cipal of  the  mortgage  debt  as  were  declared 
of  the  residue  of  the  trust  money  for  the 
benefit  of  the  children  of  the  marriage ;  and 
if  no  children,  upon  trust  for  the  husband, 
his  executors,  administrators,  and  assigns  ab- 
solutely. Shortly  after  the  marriage,  the 
husband  executed  a  mortgage  of  Whiteacre 
for  the  sum  of  £4000,  to  the  trustees,  who 
thereupon  paid  over  to  him  the  sum  of  £4856. 
By  his  will  the  husband  gave  to  certain  other 
trustees  all  his  property,  real  and  personaL 
upon  trust  to  hold  the  lands  of  Whiteacre  and 
Blackacre,  first  to  fulfil  the  trusts  of  his  set- 
tlement, then  for  his  nephew  S.  for  life,  and 
after  his  death  to  his  children  as  he  should 
appoint,  remainder  over.  Several  of  these 
remainders  over  were  to  females  "  as  yemme« 
soles.**  The  testator,  after  bequeathing  cer- 
tain stock  to  his  sister  M.  and  her  children, 
proceeded  thus: — "I  wish  to  alter  a  portion 
of  that  part  of  my  will  above  relating  to  the 
funded  property  bequeathed  for  M.  or  her 
family.  Should  my  wife  have  a  child  by  me, 
they  are  to  pay  S.  £500  out  of  it ;  should  such 
child  or  children  survive  me,  my  heirs,  though 
life  tenants,  may  cut,  sell,  and  carry  away  turf 
off  said  lands,  and  cut  timber  as  well  oft  the 
demesne  of  Whiteacre  as  in  the  churchyard 
therein."  There  was  also  the  following  clause  : 
**  I  give  to  my  beloved  wife  all  our  furniture, 
horses,  and  moveables,  at  Chester,  as  well  as 
all  her  own  fortune  not  included  in  our  mar- 
riage settlement,  for  her  sole  use  As/emme  sole, 
should  she  marry  again."  The  testator  having 
died  without  issue — Held^  that  by  the  devise 
of  Whiteacre  and  Blackacre  upon  trust  to 
fulfil  the  trusts  of  the  settlement,  the  testator 
onerated  both  those  estates  with  the  mortgage 
debt,  but  that  he  did  not  devise  them  upon 
the  same  limitations  as  were  contained,  in 
regard  to  the  mortgage  debt,  in  the  settle- 
ment ;  and  accordingly  that  neither  the  wife 
of  the  testator  took,  nor  would  the  children 
of  the  marriage,  if  there  had  been  any,  have 
taken,  any  estate  or  interest  in  those  lands 
under  that  devise,  save  as  securities  for  the 
mortgage  debt,  but  were  excluded  in  favour 
of  S.  and  the  other  devisees  over. 

Held  also,  that  the  ultimate  absolute  in- 
terest of  the  testator  in  the  £4000  mortgage 
debt  passed  to  the  wife  under  the  bequest  to 
her  of  all  her  own  fortune  not  included  in  the 
marriage  settlement. — CReillu  v.  Smyth,  1  I. 
C.  R.  849.  (C.) 

4.  When  a  mixed  and  general  fund  of  real  and 
personal  estate,  in  the  nature  of  a  residuary 
fund,  is  created  by  a  testator  to  pay  his  debts 
and  legacies,  and  for  the  general  purposes  of  his 
will,  the  costs  of  a  suit  conversant  about  the 
disposition  and  administration  of  that  general 
fund  will  be  properly  payable  out  of  the  whole 
of  it ;  and  must  be  borne  rateably  by  the  real 
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and  penoDal  estate  coDStitntine  that  fond. 
This  is  so,  although  bj  lapse  or  by  operation 
of  law  the  whole  or  part  of  that  f  and  becomes 
undisposed  of,  and  returns  to  the  heir-at-law 
or  next-of-kin.  But  when  a  mixed  fund  is 
dedicated  by  the  testator  to  specific  purposes, 
and  distingubhed  by  him  from  his  general 
personal  estate,  that  part  only  of  the  mixed 
fund  which  consists  of  personal  estate  will  be 
resorted  to  for  pajrment  of  costs,  if  the  general 
personal  estate  be  insufficient  to  defray  them, 
^d  when  a  mixed  fund  is  dedicated  to  speci- 
fic purposes,  and  directed  by  the  testator,  on 
the  occurrence  of  a  certain  event,  to  sink  into 
and  become  part  of  his  general  personal 
estate,  and  that  erent  does  not  happen,  if  the 
seneral  personal  estate  prove  inadequate  to 
discharge  the  costs,  their  payment  will  be 
decreed  out  of  that  portion  of  the  mixed  fund 
which  consists  of  personalty  only. — Cane  r. 
Fitzgerald,  2  I.  C.  R.  216.  (C.) 

1.  y.  devised  lands  in  trust  for  R.  for  life, 
remainder  to  his  first  and  other  sons  succes- 
sively in  tail  male,  remainder  over;  and 
directed  that  R.  >*  shall  charge  and  incumber** 
those  lands  **  for  the  younger  children  of  him 
the  said  R.,  or  of  such  person  as  shall  be 
seized  of  the  same  under  the  limitations 
before  mentioned,  with  a  sum  not  exceeding 
£2000.**  A.  died  in  1794.  R.,  in  1825,  his 
creditors  then  being  in  receipt  of  the  rents 
and  profits  of  the  lands,  executed  a  deed 
charging  the  lands  with  JC2000  for  his  daugh- 
ters, M.  and  C^  share  and  share  alike,  with 
legal  interest  from  the  date  of  the  deed  until 
the  time  of  payment.  R  died  in  1848^  without 
any  issue  except  M.  and  C.  Heldy  that  the 
£2000  was  a  valid  charge  upon  the  lands  in 
favour  of  M.  and  C. 

That  interest  was  payable  upon  that  sum 
from  the  time  of  the  death  of  R.  only,  as  he 
must  be  presumed  to  have  kept  down  the 
interest  payable  during  his  life. — Hinda  v.  H^ 
2  I.  C.  R.  227 ;  2  I.  Jur.  105.  (C.) 

2.  v.,  tenant  for  life  of  estates  incumbered 
to  the  amount  of  £3600,  bv  marriage  settle- 
ment covenanted  that  he  should  have  ppwer 
to  charge  them  with  £2000  "  provided  he  paid 
off  all  the  incumbrances  then  affecting  the 
lands."  He  paid  them  off.  His  personal  re- 
presentative presented  a  cause  petition  prav- 
ing  that  two  sums,  which  he  had  paid,  might 
be  declared  to  be  still  charged  on  the  estate ; 
and  for  payment. 

The  tenant  for  life,  by  will,  declared  his  in- 
tention to  have  been  not  to  exonerate  the 
inheritance.  Hdd,  that  this  declaration  of 
intention  was  sufficient,  the  expression  of  the 
intention  being  ambulatory  during  the  life  of 
the  tenant  for  life. 

That  as,  from  the  terms  of  the  contract  in 
the  settlement,  the  tenant  for  life  was  bound 
not  to  charge  the  estate  with  more  than  £2000, 
his  representatives  could  not  raise  charges 
beyond  that  amount — Lysaght  v.  Z.,  4  I.  Jur. 
110.    (C.) 

3.  A  petitioner  claimed  a  legacy  by  her  pe- 
lition  and  charge ;  and  claimea  priority  for  it 


over  the  other  legacies,  by  reason  of  a  con- 
tract with  the  testatrix  that  the  legacy  should 
be  bequeathed  to  her  in  consideration  of  her 
services  as  companion.  The  alleged  contract 
was  denied  by  the  discharge,  and  no  evidence 
was  given  to  prove  it.  HeUL,  that  having 
claimed  as  legatee,  by  her  petition  and  charge, 
she  could  not,  on  an  appeal  from  the  Master'i 
decree,  abandon  the  legacy  and  claim  as  cre- 
ditor. That  she  could  nofr  claim  as  a  creditor, 
having  given  no  evidence  in  support  of  her 
claim  as  such. 

y.  first  devised  real  estate  to  A.,  subject  to 
specified  legacies,  charged  thereon,  and  ex- 
onerated her  personal  estate  from  them.  Se- 
condly, she  aevised  other  real  estate  to  B., 
subject  to  other  legacies,  also  charged  thereon, 
and  from  which  her  personal  estate  was  also 
exonerated.  Thirdly,  she  devised  other  es- 
tates to  C,  subject  to  other  legacies.  Fourthly, 
she  devised  other  real  estate  to  D.,  in  trust  to 
sell  and  pay  two  legacies  and  the  residue  of 
the  purchase-money  to  £.  Fifthly,  she  de* 
vised  other  lands  to  F.,  subject  to  a  legacy ; 
and  bequeathed  stock  to  G.,  and  her  house- 
hold goods,  plate,  cash,  and  other  personal 
property  to  H.  She  bequeathed  the  residue 
of  her  property,  real,  freehold,  and  personal, 
after  pavment  of  her  just  debts,  funeral  ex- 
penses, Jbc,  and  legacies  aforesaid,  to  A.,  whom 
she  appointed  her  sole  residuary  legatee ;  and 
if  such  residue  proved  insufficient  for  the  par- 
poses  aforesaid,  she  ordered  that  such  defici- 
ency should  be  paid  out  of  the  produce  of  the 
sale  of  the  lands  devised  to  D.;  and  appointed 
A.  and  F.  her  executors,  y.  had  no  other 
lands  but  those  specifically  devised.  After^ 
wards,  by  a  codicil  duly  attested  and  made  in 
England,  her  will  being  then  in  Dublin,  she 
bequeathed  the  legacy  to  the  petitioner,  and 
charged  it  on  her  real  and  personal  estate ; 
and  ratified  her  will  in  all  other  respects. 
Held,  that  the  petitioner's  legacy  was  not 
charged  on  the  lands  specificidly  devised  to 
A.,  B.,  C,  and  F. 

That  if  there  had  been  any  lands  not  speci- 
fically devised,  which  passed  under  the  resi- 
duary devise,  they  would  have  been  chained 
with  the  petitioner's  legacy. 

That  the  residue  of  the  purchase-money  of 
the  lands  devised  to  D.  in  trust  for  £.,  after 
payment  of  the  two  legacies,  was  subject  to  the 
petitioner's  legacy,  as  £.  was  to  be  considered 
a  residuary  and  not  a  specific  devisee. — />yer 
V.  Bessonett,  4  I.  C.  R.  382.    (R.) 

4.  Testator  bequeathed  as  follows:— "I 
leave  to  A.  all  that  and  those,  the  lands,  &c. 
I  also  leave  A.  all  my  furniture,  stock,  .  .  . 
I  also  leave  A.  all  and  every  sum  of  money 
left  me  by  .  .  .  Also  the  lands  of  .  .  . 
I  also  leave  him  all  moneys  and  debts  of  every 
kind  due  to  me  at  my  decease,  to  be  subject 
to  all  my  debts  and  the  several  bequests  and 
legacies  hereinafter  mentioned,  tnat  is  to 
say,  I  leave  and  bequeath  to  my  sons,  F.  and 
T.,  the  several  sums  of  £100  each."  He  then 
went  on  to  leave  several  other  pecuniary  le- 
gacies, without  stating  further  any  fund  out 
of  which  they  were  to  be  paid,  ffeld,  that 
the  words  *'  to  be  subject  to,   extended  to  all 


[WILLS,  THEIR  CONSTRUCTION.] 


lagi 


the  preceding  clauses ;  and  that  the  pecnniary 
legacies  were  charged  on  all  the  real  and 
personal  estate. — MiUeti  t.  if.,  6  I.  Jar.  149. 
(R.) 

1.  y.  bequeathed  two  pecuniary  legacies ; 
and,  as  to  all  the  rest  of  his  real  and  personal 
property,  bequeathed  and  devised  it  to  his 
son,  M.,  in  the  fullest  manner  he  could,  with 
liberty  to  M.  to  dispose  of  it  as  he  thought 
proper.  M.  mortgaged  the  real  estate.  Held, 
that  the  legacies  were  well  charged  on  the 
real  estates  devised  to  M.,  who  had  not  power 
to  sell  the  lands  discharged  from  the  legacies. 
— GrevilU  v.  Browne^  6 1.  Jur.  N.  S.  1.  (H.L.)— 
[S.  c.  7  H.  Lords  Cases,  689.] 

2.  A  tenant  for  life  of  estates,  with  power 
to  appoint  them  to  his  issue  male,  and  to 
charge  a  sum  for  the  benefit  of  his  younger 
children,  executed  on  the  marriage  of  his 
third  son  a  bond  and  warrant  of  attorney  on 
which  judgment  was  entered  for  a  sum  as 
provision  for  him.  On  the  marriage  of  a 
danghter  he  made  for  her  also  a  provision  by 
way  of  annuity,  charged  on  one  of  the  set- 
tled estates ;  and  afterwards,  by  will,  devised 
some  of  the  estates  to  his  eldest  son,  subject 
to  all  bis  debts  and  incumbrances  of  every 
description,  and  subject  to  charges  made  by 
his  will  in  favour  of  his  other  children.  He 
then  charged  sums  in  favour  of  others  of  his 
children,  and  devised  an  estate  to  his  fifth 
son,  freed  and  exonerated  from  all  his  debts, 
charges,  and  legacies ;  his  will  being  that,  if 
any  creditor  should  recover  any  demand  from 
the  lands  so  devised  to  his  fifth  son,  that  son 
should  be  recouped  by  the  estates  devised  to 
testator's  eldest  son  ;  and  stated  that  he  had 
avoided  mentioning  his  married  children,  as 
for  them  he  had  already  provided  by  bond  or 
otherwise,  at  their  respective  marriages,  fully 
and  adequately  to  the  provisions  thereby  made 
for  his  other  children.  The  testator  did  not 
appear  to  have  left  property  other  than  that 
which  was  the  subject  oi  his  power.  Held,  by 
the  majority  of  the  Council,  that  the  charge 
of  the  judgment  debt  to  the  third  son  by  the 
will  operated  as  an  execution  of  the  power  to 
charge  for  younger  children. 

That  an  instrument  should  operate  as  an 
execution  of  a  power,  it  is  not  necessary  that 
the  donee  should  intend  to  execute  the  power, 
or  that  he  should  have  it  in  contemplation.  It 
is  sufficient  if  the  act  which  he  intends  to  do,  or 
the  benefit  which  he  intends  to  confer,  cannot 
be  done  or  conferred  otherwise  than  by  an 
execution  of  the  power. — In  re  Morgan,  7 1.  C. 
R.  18.    (P.C.) 

8.  V.  devised  lands,  in  trust  for  B.  (a  minor), 
and  his  sons,  in  strict  settlement,  giving  B.  a 
power  of  charging  the  lands  with  £5000,  for 
younger  children,  "  to  be  raised  by  sale  or 
mortgage  of  a  competent  part  of  said  lands, 
or  out  of  the  rents  and  profits.**  V.  then  be- 
queathed legacies,  amounting  in  all  to£12,000, 
to  his  grand-daughters,  and  directed  that  his 
executors  **  should  place  these  legacies  in 
some  of  the  most  eligible  public  funds,**  and 


accumulate  such  portion  of  the  annual  inter- 
est of  them  as  was  not  required  for  the  main- 
tenance, &c.,  of  the  legatees.  He  then,  after 
giving  some  small  legacies,  declared  "  that  if 
his  assets,  not  thereby  specificallv  disposed  of, 
should  prove  insufficient  to  pay  his  debts  and 
legacies,"  it  was  his  "  will  that  such  deficiency 
should  be  made  good  and  supplied  by  his  said 
trustees  out  of  the  annual  rents  and  profits 
arising  out  of  his  said  estates,  which  he  there- 
by desired  that  his  said  trustees  might  receive 
and  apply  until  such  deficiency  should  be  made 
good  thereby,  allowing,  however,  to  his  said 
grandson  B.,  so  much  as  the  said  trustees 
should  deem  expedient  and  fitting  for  his 
education  and  maintenance  ;**  but  if  it  hap- 
pened that  there  was  a  surplus  of  his  personal 
estate,  after  payment  of  his  debts  and  lega- 
cies, &c.,  he  bequeathed  such  surplus  among 
his  several  grandchildren  above  mentioned. 
The  personal  estate  proved  insufficient  for 
the  purposes  contemplated.  On  V.*8  death, 
B.  and  the  other  grandchildren  were  made 
wards  of  Court,  and  one  of  the  executors 
acted  as  guardian.  In  the  accounts  and  deal- 
ings in  the  matter  of  the  minors,  the  legacies 
were  treated  as  charged  on  the  corpus  of  the 
estate,  and  B.  paid  interest  on  them  until  he 
died,  leaving  a  son,  who  refused  to  pay  those 
charges.  Ueld,  that  only  so  much  of  the  le- 
gacies as  the  personalty  was  inadequate  to 
pay  was  charged  on  the  real  estate ;  that  the 
charge  was  only  on  so  much  of  the  rents  and 
profits  of  the  real  estate  in  the  years  immedi- 
ately following  y.*s  death  as  would  have  made 
up  the  deficiency ;  and  that  B.*8  son  was  not 
bound  bv  the  dealings  in  the  minor  matter. 

It  is  desirable  that  questions  of  construc- 
tion should  be  settled  in  the  first  instance,  be- 
fore the  Master  proceeds  to  take  the  accounts 
of  an  estate. — Scott  v.  Clements^  8  I.  C.  R  1 ; 
Dr.  Rep.  temp.  Napier,  91.    (C.) 

4.  v.,  having  two  estates  mortgaged, 
with  judgments  collateral  to  the  mortgages, 
by  will,  made  after  1854,  devised  them  in 
strict  settlement  to  two  of  his  sons,  be- 
queathed several  pecuniary  and  specific  lega- 
cies, and  directed  that  his  debts  and  legacies 
should  be  paid  out  of  the  residue  of  his  perso- 
nal estate  and  property,  which  he  bequeathed 
to  his  sons.  Held^  that  the  mortgage  debt 
should  be  paid  out  of  the  personal  estate 
in  preference  to  the  pecuniary  legacies. — 
Smith  V.  5.,  10  I.  C.  R  89 ;  6  I.  Jur.  N.  S.  88. 
(R.)— [AflFd.:  10  L  C.  R.  461 ;  6  L  Jur.  N.  S. 
201.    (C.A.)] 

5.  V.  devised  all  his  estate  in  a  chattel 
leasehold  interest  in  lands,  and  **all  other 
my  property  and  worldly  estate  whatever,** 
to  a  trustee,  upon  trust,  in  the  first  place, 
to  preserve  the  chattel  interest,  by  payment 
of  head  rent  and  renewal  fines.  He  then 
bequeathed  pecuniary  legacies,  and,  among 
others,  £100  to  the  trustee ;  "  and  as  to,  for, 
and  concerning  all  the  residue  of  my  interest 
in  my  said  lands,  and  as  to,  for,  and  con- 
cerning the  residue  of  my  interest  similarly 
of  my  other  personal  estate  and  effects,  sub- 
ject to  the  hereinbefore  trusts,  I  hereby  give. 
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bequeath,  and  devise  all  sach  residue  of  mj 
interest  in  the  said  lands,  as  also  all  such  the 
residue  of  my  personal  estate  and  effects,  in 
trust  for  my  eldest  son.'*  V.  then  charged 
the  lan«ls  and  the  residue  of  his  personal 
e>tate  with  sums  for  younger  children ;  and 
declared  that,  if  he  died  leaving  no  son, 
but  leaving  an  eldest  or  only  daughter,  then 
he  devised  nil  his  interest  in  the  lands,  and 
all  the  residue  of  such  estate,  in  trust  for 
such  daughter,  with  remainders  over;  and 
directed  *■'  that  all  the  intermediate  rents  and 
profits  of  my  said  lands,  as  well  as  of  the 
residue  of  my  said  other  personal  estate  and 
effects,  which  shall  accrue,  arise,  or  be  made 
out  of  both  said  funds,"  subject  only  to  the 
provision  made  for  his  wife  by  their  marriage 
settlement,  and  to  his  debts  and  funeral  ex- 
penses, "and  to  the  several  legacies  herein- 
before enumerated,"  should  go  to  the  trustee. 
In  IH4G,  Master  Henn  had  made  a  report, 
afterwards  confirmed  by  a  decree  in  Ch^ 
finding  that  the  legacies  under  the  will  were 
not  charged  upon  the  testator's  interest  in  the 
lands.  neJd,  that,  upon  the  true  construc- 
tion of  the  will,  the  legacies  were  not  charged 
upon  the  lands. 

That  the  legatees  were  bound  by  the  Mas- 
ter's report. 

The  Judges  of  the  L.  E.  Court  are  bound 
\^  a  final  decree  of  the  Court  of  Ch. — [/n  re 
Kelly ^  9  I.  C.  R.  103,  commented  on]. — In  re 
Lanauze,  11  I.  C.  R.  19 ;  6  I.  Jur.  N.  S.  30. 
(C.A.) 

1.  V.  bequeathed  to  each  of  his  four  daugh- 
ters a  legacy  of  £500,  to  be  paid  to  them 
respectively  on  the  days  of  their  respective 
marriages  with  the  consent  of  his  wife  and 
executors,  with  power  to  each  of  them  to 
dispose  thereof  by  will  or  deed,  as  they  might 
think  proper;  such  four  legacies  to  be  charged 
on  his  personal  estate,  and  the  deficiency  to 
be  raised  out  of  his  real  estate,  which  he 
empowered  his  trustees  to  do  by  demise,  sale, 
or  mortgage ;  and  directed  his  executors  to 
pay  not  less  than  £S0  or  more  than  £40 
a-year  for  his  daughter's  maintenance  until 
their  respective  marriages,  out  of  his  personal 
estate,  and,  on  a  deficiency,  out  of  his  real 
estate.  By  a  codicil  to  his  will,  he  devised 
four  additional  legacies  of  £500,  to  be  paid 
to  his  daughters  at  the  time  and  in  the 
manner  in  his  will  mentioned.  One  of  the 
daughters  died  unmarried,  bavins  bequeathed 
her  legacies  to  the  survivors.  Held,  that  the 
legacies  of  the  daughters  who  died  could  not 
be  raised  out  of  V.'s  real  estate. 

That  the  legacies  to  the  surviving  daugh- 
ters were  not  raiseable  out  of  the  real  estate 
before  their  marriage  with  consent.— ^(>/<o» 
V.  B.,  12  I.  C.  R.  233.    (R.) 

2.  y.  seized  of  real  estate,  subject  to  a 
mortgage  which  he  had  covenanted  to  pay, 
by  will,  in  1829,  bequeathed  pecuniary  legacies, 
and  directed  that  all  his  chattel  property  what- 
ever (except  as  before  bequeathed)  should 
be  sold,  and  the  produce  thereof  be  applied, 
first,  to  pay  his  just  debts  and  funeral  ex- 
penses, and,  next,  in  discharging  his  legacies. 


The  mortgaged  estate  descended  to  the  heir- 
at-law.  neui,  that  he  was  entitled  to  have 
the  mortgage  paid  out  of  the  personal  estate, 
in  preference  to  the  legacies. — Bwletf  v.  Arm' 
strong,  12  L  C.  R.  270;  7  L  Jur.  N.  S.  50.  (R,) 

3.  y.  bequeathed  lands  in  C.  and  L.  to  the 
use  that  M.  should  receive  an  annuity  of  £50 
per  annum  out  of  C,  and  a  like  annuity  out 
of  L.,  and  devised  C.  to  H.  in  strict  settle- 
ment. He  devised  L.  subject  to  the  annuity 
of  £50,  and  "  to  the  charge  of  £1000  here- 
after mentioned,"  to  H.,  in  strict  settlement. 
He  then  gave  to  X.,  W.,  and  R,  £1000,  and 
charged  it  upon  L.;  and  bequeathed  the  resi- 
due of  his  real  and  personal  estate  to  X.,  W., 
and  R.  UM,  that  the  £1000  was  charged  on 
L.  in  exoneration  of  the  personalty. — iJcatnt  v. 
D.,  13  I.  C.  R.  175  ;  7  I.  Jur.  N.  S.  815.    (C.) 


4.  Testator,  by  will,  directed  as  follows : — 
"I  direct  all  my  just  debts  to  be  paid  by 
my  executors  and  trustees  hereinafter  named, 
whom  I  also  direct  to  pay  the  following  lega- 
cies" (which  amounted  to  £800) ;  **and,  as  to 
my  freehold  estate  of  D.,  in  the  King's  County, 
I  devise  and  bequeath  same  to  P.  O'S.  and 
T.  D.  O'F.,  whom  I  hereby  nominate,  consti- 
tute, and  appoint  executors  of  this  my  will, 
upon  the  trusts  "  (therein  mentioned ;  and,  as 
to  his  household  furniture  and  other  effects), 
"  My  will  is,  and  I  order  and  direct  my  said 
executors  to  sell  same  by  auction,  and  out  of 
the  funds  to  be  realised  thereby,  and  also 
with  the  debts  and  costs  due  to  me,  when 
collected,  to  pay  the  several  pecuniary  lega- 
cies hereinbefore  bequeathed  by  me.  *  The 
creditors  of  testator  having  been  paid  out 
of  the  personal  estate,  which  was  insufficient 
to  pay  them  and  the  legatees,  it  was  con- 
tended that  the  pecuniary  legatees  were  enti- 
tled to  have  the  assets  marshalled  in  their 
favour  as  against  the  devisees,  and  that  the 
debts  were  well  charged  on  the  realty.  Held^ 
that  the  real  estate  was  charged  in  aid  of,  but 
not  in  exoneration  of  the  personalty,  which 
was  the  primary  fund  for  the  payment  of  the 
debts.— Li/8ter  v.  O'SuUivan,  9  I.  Jur.  N.  S. 
212.    (M.O.) 

5.  y.  devised  a  rentcharge  of  one  hundred 
guineas  to  A.  for  life;  and  after  her  death 
"  unto  and  amongst  B.,  C,  and  D.,  the  child- 
ren of  the  said  A.  and  me,  to  be  equally 
divided  between  them,  share  and  share  alike  ; 
to  hold  to  the  said  B.,  C,  and  D.,  and  to  their 
heirs  for  ever,  as  joint  tenants ;  but  in  default 
of  such  heirs,"  the  annuity  to  sink  into  the 
lands. 

B.,  C  and  D.,  were  y.'s  and  A.*8  illegiti- 
mate children.  B.,  on  her  marriage,  put  in 
settlement  her  undivided  reversionary  share. 

C.  and  D.  died  intestate  and  unmarried  in 
A.'s  life,  without  having  dealt  with  their 
shares.  B.  survived  A.  Held,  that  B.  waa 
entitled  to  raise  out  of  the  lands  only  one- 
third  of  the  rentcharge. — Dahf  v.  Aldwortk,  15 
1.  C.  R.  69.  (C.) 

6.  y.,  by  will,  made  in  1828,  and  attested 
by  three  credible  witnesses,  devised  freehold 
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estates  in  lands  to  his  sons,  M.  and  T^  share 
and  share  alike ;  and  then  bequeathed  to  his 
two  daoghters  £1000  each,  and  charged  and 
incumbered  all  those  lands  with  payment  of 
their  fortunes. 

By  an  unattested  codicil,  added  in  the  same 
jear,  V.,  haying  recited  that  by  will  he  had 
charged  all  his  real  and  personal  property 
with  payment  of  those  two  legacies,  ordered 
and  directed ''  that  said  sums  of  £2000^  should 
in  the  first  instance  be  paid  out  of  whaterer 
money  he  then  had,  or  might  hare  in  banlc  at 
his  decease,  as  also  out  of  whaterer  sums  of 
money  might  be  due  to  him  by  bond  or  other- 
wise, as  far  as  the  same  would  go  towards 
making  up  the  two  sums  of  XIOOO,  with  inter- 
est thereon  from  his  decease  until  fully  paid ; 
and  if  the  sums  so  remaining  in  bank  and  so 
due  to  him  should,  when  called  in,  appear  in- 
adequate to  the  pajrment  of  those  two  sums  of 
£2000,  with  interest  as  aforesaid,  he  ordered 
and  directed  that  the  deficiency  should  be 
made  up  from  the  produce  of  the  sale  of  his 
stock  01  cattle,  as  by  his  will  was  directed. 
Held,  that  the  freehold  estates,  on  which  the 
will  charged  the  legacies,  were  not  exonerated 
by  the  codicil.— /n  re  O'DoneCM  Estate,  10  I. 
Jur.  N.  S.  83.  (C.A,) 

1.  v.  bequeathed  all  debts  which  should  be 
due  to  him,  and  all  chattels  which  should  be 
in  his  possession,  and  all  other  personal  pro- 
perty to  which  he  should  be  entitled  at  his 
decease,  to  his  wife  and  her  assigns  absolutely ; 
devised  all  his  real  property  and  real  estates  to 
her  for  life,  remainder  over  in  fee;  and  ap- 
pointed her  executrix.  She  proved  the  will, 
and  went  into  possession  of  the  real  estate. 
V.  was  lessee  for  years  of  a  house  which  he 
had  sub-let  at  a  rent  lower  than  that  reserved 
by  the  lease.  The  personalty  proving  insuffi- 
cient to  pay  the  rent ; — Ueld,  that  the  wife 
was  bound  to  keep  down  the  rent  of  the  house 
out  of  the  rents  of  the  real  estate,  in  exonera- 
tion of  the  inheritance.— [  Talbot  v.  The  Earl  of 
Radnor,  3  Myl.  &  K.  254,  examined  and  con- 
sidered.]— Fairtlough  v.  Johnstone,  16  I.  C.  R. 
442.  (R.) 

XV.    15.    Conditional  Leifacies  and  Bequests, 

See  Legacy,  VI. 

2.  V.  devised  the  residue  of  his  estates, 
which  were  freehold,  to  his  son  S.,  for  life ; 
remainder  to  such  issue,  male  or  female,  as  S. 
should  think  proper  to  appoint  to ;  but  if  S. 
died  without  issue,  male  or  female,  V.  devised 
his  estates  to  his  daughter  M.,  provided  she 
married  with  consent,  and  to  the  issue  of  such 
marriage,  male  or  female. 

After  V.'s  death,  and  in  the  life  of  S.,  M. 
married  with  consent,  and  had  issue,  the  deft. 
S.  died  without  issue,  leaving  M.  and  the  deft, 
surviving.  Held,  that  the  deft,  did  not  take 
any  estate  in-  the  devised  lands  under  the 
wilL—Beasleif  v.  Hourigan,  H.  &  J.  497.  (E.E.) 

3.  V.  devised  lands  to  the  persons  of  the  S. 
and  C.  families,  who  should,  for  the  time 
being,  be  lord  or  lords,  lady  or  ladies  of  the 
manor  of  D.,  **  and  if  the  said  families  should 
become  extinct,*'  then  over  to  a  charity.  After 


V.'s  death,  the  manor  of  D.  was  sold  by  the 
families  of  S.  and  C  but  they  had  not  become 
extinct  in  blood.  Hdd,  that  the  event  npon 
which  the  estate  was  to  go  over  was  the 
extinction  of  the  blood  of  3ie  families  of  S. 
and  C,  and  not  their  ceasing  to  be  lords  or 
ladies  of  the  manor  of  D. — Commrs,  of  Ck, 
Don,  T.  Baroness  Clifford  1  Dr.  &  War.  245. 

4.  In  case  L.  married  a  professional  gentle- 
man, or  a  man  engaged  in  trade  or  business, 
and  not  possessed  of  landed  property  whereon 
to  make  a  suitable  provision  for  her,  a  will 
directed  that  the  fund  should  be  settled  to 
her  separate  use ;  but  if  she  married  a  gentle- 
man of  landed  property  who  should  make 
suitable  provision  for  her,  the  trustees  were 
directed  to  pay  him  the  whole  of  the  fund,  on 
such  settlement  being  made.  L.  married  a 
gentleman  having  no  profession  or  trade,  and 
no  landed  property  at  the  time  of  the  mar- 
riage, who  afterwards  acquired  landed  pro- 
perty. Held,  that  this  marriage  was  within 
the  first  clause  of  the  will ;  and  that  a  settle- 
ment of  the  property  acquired  after  marriage, 
and  the  death  of  L.,  on  her  issue,  would  not 
authorise  the  trustees  to  pay  him  any  part  of 
the  fund. — Briscoe  v.  B.,  7 1.  £.  R  128 ;  1  Jon. 
&L.  834.    (C.) 

4.  A  testator  devised  All  his  real,  freehold, 
and  personal  property  to  his  son  **  in  case  he 
shall  recover  from  his  present  illness,*'  and 
made  his  daughter  ^'residuary  legatee,'*  recom- 
mending her,  if  she  married,  to  have  such 
property  as  he  left  her  settled  to  her  separate 
use.  Both  son  and  daughter  survived  him. 
Semble — The  condition  annexed  to  the  son's 
devise  was  void,  or  only  extended  to  his  sur- 
viving his  father,  and  he  would  then  have 
taken  the  property  absolutely ;  and  Semble  also, 
the  residuary  clause  would  have  carried  the 
real  estate  if  the  son  had  died  in  the  father's 
lifetime.— Alleune  v.  A,,  8  I.  E.  R.  493 ;  2  Jon. 
&L.  544.    (C.) 

5.  v.,  seized  of  houses  and  lands  for  lives 
renewable  for  ever,  and  of  no  other  real  estate 
devised  to  trustees  all  his  freehold  messuages) 
lands,  tenements,  and  hereditaments  whatso- 
ever and  wheresoever,  upon  trusts,  viz.,  to 
permit  his  daughter  during  her  life  to  receive 
an  annuity  of  £100  payable  out  of  all  and 
every  other  his  freehold  estate  or  estates 
situate  (here  the  houses  and  lands  above 
named  were  mentioned),  to  her  separate  use 
(and  without  power  to  alien  or  mortgage  it); 
after  her  decease  the  annuitv  was  to  stand  to 
the  heirs  of  her  body  lawfully  issuing,  in  such 
shares  as  she  should  by  will  appoint,  in  default 
of  appointment  to  her  children  share  and 
share  alike. 

V.  directed  that  £50  per  annum  should  be 
applied  in  maintaining  his  daughter  until 
she  attained  twenty-one  or  married,  and  that 
upon  either  of  those  events,  the  trustees  were 
to  assign  the  annuity  of  £100,  and  all  intereift 
and  dividends  due  thereon,  and  all  securities 
wherein  the  same  should  be  placed  out  or 
invested,  to  her  for  her  own  sole  use  and 
benefit  absolutely  for  ever,  with  the  usual 


1394 


[WILLS,  THEIR  CONSTRUCTION.] 


powen  of  distress  and  entrj  npon  the  devised 
premises,  and  every  or  any  part  thereof.  After 
a  bequest  of  plate  and  hoosehold  famitnre  to 
his  daughter,  and  of  a  small  annuity  to  another 
person,  the  will  contained  this  clause  : — **  And 
in  further  trust,  that  in  case  my  said  daughter 
shall  happen  to  die  before  she  attain  twenty- 
one,  and  unmarried,  I  give,  devise,  and  be- 
queath said  annuity  of  £100,  and  all  and 
every  other  my  freehold  estates  wheresoever 
as  aforesaid,  unto  my  brother  £.  C,  for  and 
during  the  term  of  his  natural  life;  and  from 
and  immediately  after  his  decease  unto  and  to 
the  use  of  his  right  heirs  for  ever,  in  such 
manner  as  by  his  last  will  he  should  direct, 
limit,  and  appoint:**  and  V.  bequeathed  all  his  ' 
personal  estate,  subject  to  his  debts,  to  £. 
C.    y.*s  daughter  survived  him  and  attained 
twenty-one.  Upon  a  petition  presented  under 
the  Ch.  Reg.  Act,  s.   11,  on  behalf  of  the 
children  and  devisees  of   £.  C,  who  died 
almost  immediately  after  V.,  the  Court  was  of 
opinion  that  npon  the  context  of  the  will,  the 
words  of  contingency,  *'  in  case  my  daughter 
shall  happen  to  die  before  she  attain  twenty- 
one  or  marriage,**  must  be  confined  to  the 
annuity  of  £100,  and  that  accordingly  £.  C. 
and  his  children  took  estates  to  the  exclusion 
of  V.*8  daughter  in  the  freehold  property  of 
y.  immediately  npon  his  death  ;  but  the  case 
was  sent  for  the  opinion  of  a  Court  of  Law. — 
Campbell  v.  C,  1  L  C.  R.  603 ;  4  L  Jur.  45. 
(C.) 

1.  y.  devised  to  M.  lands,  and  directed 
that  if  M.  died  before  twenty-one,  "  or  at  any 
other  age  not  having  lawful  heirs  begotten  by 
him,**  the  estate  should  go  to  the  elder  brother 
of  M.  and  to  his  heirs.  M.  died  over  twenty- 
one,  and  without  issue.  The  petitioner  claimed 
as  heir  of  the  elder  brother.  Held,  on  the 
authority  of  Glover  v.  Monckion,  8  Bing.  13, 
that  the  petitioner  was  entitled  to  recover. — 
Mahaffy  v.  Roonejfy  5  I.  Jur.  245.  (C.) 


receive,  and  take  the  rents,  issuea,  and  profits 
thereof ;  but  if  B.  died  before  he  attained  age 
or  married,  over.  Held,  that "  or  **  could  not  be 
read  ''and;**  and  that  although  B.  attained 
21,  yet  that,  having  never  married,  he  had  not 
acquired  an  absolute  estate. — /a  re  Cleans 
Estate,  18  L  C.  R.  163.    (L.KC.) 

5.  y.,  devised  and  bequeathed  his  interest 
in  his  freehold  and  chattel  property  to  his 
grandson  J. ;  "  but  in  case  my  said  grandson  J. 
should  happen  to  die  before  he  attains  the  age 
of  21  years,  or  marries,**  then  over.  HSd 
(reversing  the  decision  of  the  Judge  of  the  L. 
E.  Court)  that  "  or**  should  be  read  "  and ;" 
and  that  J.  had  acquired  an  absolute  estate, 
having  attained  21,  though  he  had  not  been 
married.— /a  re  Clegg'$  Estate,  14  I.  C.  R.  70; 
8  I.  Jur.  N.  S.  21.    (C.A.) 


Xy.  16.  Of  Pcnfing  and  Appropriating  Legacies, 
ffc.    See  Lbqact,  yiU. 


xy.  17.    Of  the  Satisfaction  and  Helease  of 
Debts  and  PortUms, 

6.  Semble — Stronger  words  are  required  to 
exonerate  personal  estate  from  the  payment 
of  debts,  than  from  the  payment  of  legacies. 
— Lamphier  v.  Despard,  4  I.  £.  R.  335  ;  2  Dr. 
&  War.  69 ;  1  Con.  &  L.  200.    (C.) 


2.  A  bequest  of  an  annuity  to  a  widow, 
'*so  long  as  she  shall  continue  single  and 
unmarried,**  will  fail  if  the  widow  marry  in 
the  testator*s  lifetime,  though  with  his  know- 
ledge, unless  some  general  intent  in  the  mind 
of  the  testator,  that  the  widow  should  have 
the  annuity  notwithstanding  her  marriage, 
can  be  inferred  from  the  terms  of  the  bequest. 
—  West  V.  Kerr,  6  I.  Jur.  141.  (C.) 

8.  y.  bequeathed  all  her  property,  real  and 
personal,  to  her  son ;  and,  in  the  event  of 
his  receiving  a  sum  of  £450  or  thereabout,  to 
which  she  considered  herself  entitled,  request- 
ed that  he  would  add  to  that  sum  £50  to  make 
up  £400,  which  she  left  to  her  grand-daughter. 
y.  received  the  £450.  Held,  that  as  to  the 
£450  the  legacy  was  not  specific  or  demon- 
strative; and  the  grand-daughter  was  not 
entitled  to  be  paid  that  sum  out  of  y.'s 
general  assets. 

That  by  construction  "£400**  should  be  read 
** doOOr—Taiflor  v.  Creagh,  8  I.  C. R.  281.  (R.) 

4.  y.,  by  will  devised  (inter  aKa),  unto  B. 
the  interest  in  lands,  held  pur  autre  vie,  to  have, 


7.  y.,by  will,  in  1838,  devised  real  esUtes 
at  M.  to  his  nephew,  and  bequeathed  legacies 
amounting  to  £8000  to  other  persons,  which 
legacies  were  primarily    charged    npon  the 
moneys  which  might  be  in  bank  to  y.*8  crcNdit 
at  his  death.    In  1839,  the  nephew,  in  com- 
pliance with  y.*s  express  desire,  purchased 
real  estates  at  C.   y.,  out  of  moneys  standing 
to  his  credit  in  the  bank,  lent  the  purchase- 
money  to  the  nephew,  who  shortly  afterwards 
repaid  it  in  part;   but  a  balance  of  £7700 
remained  due  to  y.    By  a  codicil  made  in 
1840,  y.,  reciting  that  he  had  by  will  devised 
real  estates  to  his  nephew,  charged  them  with 
£8000,  with  interest  at  £5  per  cent,  from  his 
decease,  and  directed  that  sum  and  interest 
to  be  paid  to  his  executors  within  six  months 
from  his  decease,  for  the  purpose  of  paying 
off  legacies  named  in  his  will.     Held,  that 
parol  evidence  was  admissible  of  facts  showing 
that  y.  stood  in  loco  parentis  to  the  nephew ; 
and  also  to  show  the  circumstances  attendant 
npon  the  purchase  of  C. ;  and  that,  the  ne- 
phew being  unable  to  repay  the  balance,  y. 
refused  to  accept  from  him  a  security  for  it, 
but  instead  thereof  had  directed  his  own  soli- 
citors to  prepare  a  codicil,  charging  £8000 
upon  M.,  which  sum  was  to  be  applied  towards 
the  purposes  to  which  he  had  by  will  directed 
a  similar  sum  formerly  in  cajh  at  bank  to  be 
applied;  in  consequence  of  which  direction 
the  codicil  executed  by  him  in  1840  was  pre- 
pared. 

That  these  facts  amounted  in  £quity  to  a 
release  by  y.  of  the  debt  of  £7700  due  to  him 
from  the  nephew;  and  that  the  charge  of 
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£8000  upon  M.  mast  be  considered  as  substi- 
tuted for  that  debt. 

The  Court  admitted  the  parol  eridencef  not 
for  the  purpose  of  construing  the  will  or  codi- 
cil, but  to  ascertain  whether  or  not  the  £7700 
was  a  debt  due  to  V.  at  his  death. 

Stmbie— The  dictum  of  Wigram,  V.  C,  in 
Cross  V.  Sprigg,  6  Hare,  652,  that  if  a  debt  be 
not  released  at  Law  it  cannot  be  considered 
as  released  in  Equity,  is  not  sustainable. — 
Htdges  t.  AldwortA,  18  I.  E.  B.  406.    (C.) 


XV.  18.  0/ Bequests  to  Chanty:  of  Mortmain. 
See  Charitt,  Mortmain. 

[10  (?.  4,  c.  74  ;  8  &  9  Ftc,  c.  97.] 

1.  A  devise  of  lands  in  Ireland,  to  Trinity 
College,  Dublin,  for  the  promotion  of  the 
knowledge  of  the  Irish  language — Held,  void. 
-'AU,-Gen.  v.  Flood,  Hayes,  611 ;  Hay  &  J., 
App.  xxi.    (E.E.) 

2.  A  direction  as  to  charitable  trusts  upon 
which  real  property  devised  by  a  will  is  to  be 
applied,  contained*  in  a  codicil  referred  to  by 
the  wilC  but  not  attested,  is  not  binding  on  the 
Master  when  settling  a  scheme ;  but,  if  proper, 
should  be  adopted  by  him. — Att.-Gen,  v.  Mad- 
den, 2  Con.  &  L  517.    (C.) 

8.  Testatrix  devised  all  her  ee-simple,  free- 
hold, and  leasehold  estates  to  R.  for  life, 
remainder  to  J.  for  life,  with  remainder,  save  a 
rentcharge,  to  the  Commissioners  of  Ch.  Don., 
in  trust  to  pay  the  head  rent,  and  to  apply  the 
profits  to  charities  specified  in  the  will.  Held, 
that  the  charitable  bequests  were  to  be  paid 
out  of  the  rents  and  profits  of  the  property 
devised,  and  not  out  of  the  general  personal 
estate  of  the  testatrix ;  and  that  no  charita- 
ble trust  attached  upon  the  devised  estates, 
until  after  the  death  of  R.  and  J. — Commrs.  of 
Ch,  Don,  V.  Espinasse,  8  I.  E.  B.  824.    (C.) 

4.  V.  being  seized  of  fee-simple  lands,  had, 
by  articles  before  his  marriage,  agreed  to  con- 
vey them  upon  trust  for  himself  for  life, 
and  at  his  death  to  secure  a  jointure  for 
his  widow ;  and,  subject  thereto,  upon  trust 
for  the  first  and  other  sons  of  the  marriage  in 
tail ;  remainder  to  his  issue  male  by  any  other 
marriage ;  remainder  to  his  daughters  as 
tenants  in  common  in  tail  male  ;  and  if  he  died 
without  issue,  or  without  making  a  will,  the 
lands  were  to  go  to  his  mother  in  fee. 
He  subsequently  purchased  other  fee-simple 
lands ;  and  devised  *^  the  residue  of  his  unset- 
tled estate,**  after  payment  of  his  debts  and 
legacies,  which  he  charged  upon  his  real  estate, 
in  exoneration  of  his  personal,  to  his  wife  for 
life,  remainder  to  "  the  Incorporated  Society 
for  promoting  English  Protestant  Schools 
in  Ireland."  The  Societv  had  befcn  incor- 
porated by  royal  charter,  by  that  title,  before 
the  date  of  the  will,  and  had  a  license  to  take 
in  mortmain.  Held,  that  the  reversion  of  the 
lands  included  in  the  articles  passed  by  devise ; 
and,  that  though  the  devise  to  the  Society, 
being  to  a  corporation,  was  void  at  law,  yet, 


that  as  it  was  for  a  charitable  purpose,  there 
was  an  original  jurisdiction  inherent  in  the 
Court  to  sustain  it. 

The  10  Car,  1,  sess.  8,  c.  1,  is  analogous  in 
Ireland  to  the  48rd  Eliz,  c.  8,  in  England. 

Semble — Charity  estates  are  not  within  the 
recent  Statute  of  Limitations,  8  &  4  fV,  i,  c. 
27.  —  The  Incorporated  Societi/  in  Dublin  v. 
Richards,  4  I.  E.  R.  177 ;  1  Dr.  &  War.  258  ; 
1  Con.  &  L.  58.    (C.) 

5.  A*  testatrix  gave  such  sum  of  stock  as 
she  should  be  possessed  of  at  her  death  to  A. 
and  B.,  "  to  be  by  them  applied  to  charitable 
purposes,**  according  to  her  instructions  de- 
posited with  A.  The  instructions  given  to  A 
were  verbal,  leaving  it  to  his  discretion  to  se- 
lect the  charitable  purposes  to  which  it  was 
to  be  applied.  Held,  that  this  was  a  good  gift 
of  the  stock  to  charity,  and  that  the  Court 
would  direct  a  scheme  for  its  application. 

It  is  perfectly  well  settled  that,  in  either 
case,  either  where  a  charitable  purpose  is 
expressed  generally,  or  where  a  particular 
charity  is  contemplated,  but  has  not  been 
specified,  the  Court  has  jurisdiction  to  ap- 
ply the  fund  to  such  charitable  purposes  as 
it  shall  select. — Tlie  Commissioners  o/ 6h,  Don,, 
^.  V.  SuUivan,  4  I.  E.  R.  280,  282.    (C.) 

6.  Testatrix  bequeathed  the  residue  of  herper- 
sonal  property  to  W.,  to  be  by  him  applied  for 
such  pious  purposes  and  uses  as  should  appear 
to  him  to  be  most  conducive  to  the  honour 
and  glory  of  God,  and  the  salvation  of  her 
soul.  Upon  a  bill  to  administer  her  assets, 
this  bequest  was  decreed  to  be  a  good  charitable 
beqaest;  and  it  was,  with  the  consent  of  W., 
referred  to  the  Remembrancer  to  settle  a 
scheme.  W.  died  before  the  Remembrancer 
reported.  Heid,  that,  therefore,  the  disposi- 
tion of  the  fund  belonged  to  the  Crown  by 
sign-manual. — Felon  v.  Mussell,  4  I.  £.  R.  701. 
(E.E.) 

7.  The  Charitable  Bequests  Act  (7&  8  Vic, 
c.  97)  gives  the  Commissioners  an  interest 
such  as  entitles  them  to  file  a  bill  to  remove  a 
testamentary  trustee  for  a  charity,  and  to 
procure  the  appointment  of  new  trustees.  The 
proceeding  need  not  be  by  information ;  relief 
will  be  granted  on  the  mere  ground  of  the 
personal  unfitness  of  the  trustee. — Commrs.  of 
Ch.  Don.  ^  Beq.  v.  Archbold,  11  I.  E.  R.  187. 
(C.)— [Revd:  2  H.  L.  Cas.  440.] 

8.  V.  bequeathed  £500  to  two  R.  C.  priests, 
or  the  survivor  of  them,  to  be  applied  as  they 
should  deem  best  for  the  maintenance  and 
education  of  two  priests  of  the  order  of  St.  D. 
in  Ireland.  Held,  that  the  bequest  was  null 
and  void,  as  being  opposed  to  the  10  G.  4,  c. 
74,  and  should  accrue  to  the  residue  of  V.'s 

Personal  estate. — [Affirming  Rolls  decision,  9 
.  Jur.  N.  S.  404.] 

V.  bequeathed  £500  to  another  R.  C.  priest, 
on  a  secret  trust  disclosed  to  him  by  V.  during 
his  life.  The  trust  was,  to  apply  that  sum 
towards  redeeming  the  rent  of  the  church  of 
the  D.  Friars  in  Cork.  Held,  that  the  bequest, 
being  given  on  an  invalid  trust,  was  Toid,  and 
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conld  not  be  carried  out  cu-pres. — [Reversing 
on  the  cy-pres  poiat  the  Rolls  decision,  9  I. 
Jur.  N.  S.  404.]— 'S/.7///I5V.  Quinian,  17  I.  C.  R. 
43  ;  10  I.  Jur.  N.  S.  41.  (C.A.) 

1.  Bequest  to  V.  of  a  residue,  to  be  by  him 
disponed  of  in  such  public  or  private  charities 
as  he  should  think  tit.  Semhie — A  void  gift, 
incapable  of  being  carried  out  either  in  Ch. 
or  by  the  Crown. —  G(mkU  of  Bunowes^  10  I. 
Jur.  N.  S.  277.  (P.) 


XV.  19.   Of  Interest   en   Leqacies^  Intermediate 
^/(tiufemiure,     ami    JJispoxifion    of 
Mesne  Profits.     See  Interest  Pe- 
cuniary, I. 

2.  Maintenance  will  not  be  allowed  out  of 
funds  which,  by  direction  of  the  will,  are  to 
accumulate,  and  be  laid  out  in  the  purchase 
of  lands  to  be  entailed  on  the  minor  in  tail, 
with  remainder  over. — Shaiv  v.  M'AIaJion,  8  I. 
E.  R.  584.  {U.) 

8.  v.,  who  adopted  his  niece  at  the  age  of 
three  years,  and  until  his  death  maintained 
her  as  an  inmate  of  his  family,  made  the  fol- 
lowing bequest : — "  I  give,  devise,  and  be- 
queath, and  hereby  charge  upon  all  my 
aforesaid  lands  and  premises,  to  my  niece  D., 
the  sum  of  £3(W)0  sterling,  to  be  payable  to 
her  npon  her  marriage,  with  the  consent  of 
my  wife  A.;  but  in  case  of  her  marrying 
without  such  consent  in  the  lifetime  of  my 
said  wife,  the  said  charge  of  £3000  is  to  merge 
in  the  inheritance,  and  1  hereby  charge  thereon 
and  give  to  her  the  sum  of  one  shilling,  and 
no  more.  It  is  my  wish  and  will  that  my  said 
niece  D.  should  live  and  reside  at  Q.  with  my 
said  wife.**  V.  also  bequeathed  to  a  brother 
and  sister  of  D.  an  annuity  of  £100  per  annum, 
directing  that  it  should  be  payable  ont  of 
certain  lands  and  at  certain  times.  At  y.*s 
death,  D.  was  19  years  of  age,  and  nnmarricd. 
A  petition  having  been  presented  by  her  for 
the  purpose  of  enforcing  payment  of  interest 
upon  the  £3000  by  way  of  maintenance — Held, 
that  she  was  not  entitled  to  interest  upon 
that  sum. — Bourke  v.  Kane,  7  I.  Jur.  109.  (C.) 

4.  Trustees  under  a  will  were  thereby  di- 
rected to  pay  a  legacy  to  an  infant  legatee 
when  she  attained  25 ;  and  in  the  meantime 
to  pay  at  their  discretion  for  her  support  and 
education  such  portions  of  the  interest  as  they 
thought  fit:  such  interest  to  be  paid  to  the 
infant*s  mother  on  her  sole  receipt.  The 
legatee,  after  attaining  21,  ceased  to  reside 
with  her  mother,  and  the  Court  ordered  the 
dividends  to  be  paid  to  the  legatee  herself 
thenceforward. — Campbell  v.  De  Verdon,  6  I. 
Jur.  N.  S.  29.  (R.) 

5.  y.  bequeathed  one-half  of  the  interest 
of  a  sum  to  A.  and  B.,  and  the  other  half  to 
C.  and  D.,  during  their  natural  life,  and  after 
the  death  of  A^  B.,  C,  and  D.,  he  bequeathed 
the  principal  to  £.,  and  appointed  residuanr 
legatees.  A.  died.  Then  B.  died,  leaving  (5. 
and  D.  sunriving.    Held,  that  no  part  of  the 


principal  and  interest  went  to  £.  during  the 
life  of  C.  and  D. 

That  the  executrix  of  B.,  and  not  the  resi- 
duary legatees,  was  entitled  to  the  interest 
of  one-half  during  the  lives  of  C.  and  1). — 
Gray  v.  Rohinsoti^  11  I.  C.  R.  205;  6  I.  Jur. 
N.  S.  233.  (R.) 

6.  The  rule— that  a  gift  of  interest  in  the 
meantime  will  convert  a  legacy,  otherwibe 
contingent,  into  a  vested  one — applies  to  a 
limitation  of  a  money  fund  by  deed. — Mosttfn 
V.  Brunton,  17  I.  C.  R.  153.  (R.) 

XV.  20.   Of  the  Sunuving  of  Accruing  Shares. 

7.  V.  bequeathed  to  his  four  children,  A^ 
B.,  C,  and  D.,  £8000,  to  be  equally  divided 
between  them,  share  and  share  alike,  as  te- 
nants in  common,  and  not  as  joint  tenants, 
but  with  benefit  of  survivorship,  to  be  paid 
and  payable  to  them  respectively  upon  their 
attaining  age,  the  interest  thereof  in  the 
meantime,  or  so  much  as  by  his  executors 
should  be  considered  sufficient,  to  be  applied 
to  their  maintenance  and  education  ;  and  left 
to  B.  and  C.  all  the  residue  of  his  personal 
estate;  and  in  case  of  their  decease  before  21, 
bequeathed  the  residue  to  A.  and  D.,  or  the 
survivor  of  them,  share  and  share  alike ;  and 
in  case  of  the  decease  of  all  his  before-named 
children  before  21,  gave  the  residue,  including 
his  lapsed  legacies,  to  his  brother.  By  a  codicil 
he  gave  to  his  children,  E.,  F.,  G.,  and  H. 
(bom  after  the  will)  £4000,  in  equal  shares, 
with  benefit  of  survivorship,  not  only  as  to 
them,  but  as  to  the  rest  of  the  children  named 
in  the  will,  payable  at  21 ;  maintenance  to  be 
granted  by  the  Court  of  Chancery.  Held, 
that  the  share  of  G.,  who  died  under  21,  went 
to  all  his  surviving  brothers  and  sisters,  and 
not  to  his  widow  and  child. 

The  cases  as  to  the  period  to  which  sur- 
vivorship is  to  be  referred,  reviewed  and 
cla88ified.-/\>resf«r  V.  Smitk,  2 1.  C.  R  70.  (R.) 

8.  "  Surviving  daughter  "  must  be  taken  to 
mean  **  other  daughter.** — Osborne  v.  Smith,  4 1, 
C.  R.  68.  (C.) 

9.  V.  bequeathed  all  his  property  to  his 
four  daughters,  share  and  share  alike,  the 
share  of  each  to  be  given  to  her  on  her  day  of 
marriage,  with  consent ;  and  directed  that>  if 
any  of  his  daughters  should  happen  to  die 
unmarried,  the  share  of  said  child  to  go,  share 
and  share  alike,  among  his  surviving  daugh- 
ters or  daughter  so  surviving.  Held,  that 
"  surviving  daughters  "  meant  "  other  daugh- 
ters;** and  that  the  children  of  a  deceased 
daughter  were  entitled  to  a  share  of  the 
legacy  of  a  daughter  who  died  unmarried. — 
In  re  Cmnellan's  Trusts,  16  I.  C.  R.  624.  (R.) 


XV.  21.  Bequests  to  the  sqxirate  Use  ofMiaried 

Women. 
See  Husband  and  Wife,  HI. 
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XV.  22.  Respecting  Limitations  of  Chattels,  and 
of  Chattel  and  Personal  Interest, 

1.  Under  a  bequest  of  personalty  by  a  will 
executed  after  the  1  Vic,  c.  26,  to  *'  A.  and 
B.,  to  be  divided  equally,**  with  a  request  to 
A.  that  "  should  he  die  without  lawful  issue, 
the  property  which  I  bequeath  him  shall  re- 
yert  back  to  the  sons  of  B. ;"  A.  does  not 
take  an  absolute  interest  in  the  moie^. — In 
re  G'Beime,  1  Jon.  &  L.  852 ;  7  I.  £.  K.  171. 
(CO 


XV.  23.  Of  Election,    See  Election,  II. 

2.  v.,  by  will,  directed  that  "if  he  had 
but  one  younger  daughter  she  should  have 
£15,000."  This  event  took  place;  but  she 
having  survived  her  elder  sister,  subsequently 
became  entitled  to  the  estates  of  the  tes- 
tator. Held,  that  this  circumstance  did  not 
deprive  the  younger  of  her  portion  as  the 
sole  younger  child. — Byrne  v.  A,  5  I.  Jur.  345. 
(C.) 

3.  v.,  having  three  sons.  A.,  B.,  and  C,  de- 
vised property  to  A.,  and  other  leasehold 
property,  together  with  all  the  stock-in-trade 
which  should  be  in  the  premises,  to  B.  and  C. 
as  tenants  in  common ;  and  directed,  that  if 
those  sons,  or  either  of  them  died  without  leav- 
ing lawful  issue  surviving,  the  share  of  such  son 
80  dying,  in  the  premises,  and  in  the  stock-in- 
trade  which  should  be  therein  at  the  time  of  such 
decease,  should  go  to  and  be  divided,  share  and 
share  alike,  between  such  of  those  sons  as 
should  be  then  living,  as  tenants  in  common. 
B.  and  C.  carried  on  the  trade  after  Y.'s  death. 
B.  died  without  issue,  leaving  A.  and  C.  sur- 
viving. Held,  that  no  case  oi  election  arose, 
there  being  no  condition  attached  to  the  be- 

2 nest,  that  the  stock  on  the  premises,  at  the 
eath  of  either  of  the  sons,  should  be  subject  to 
the  bequest.  A.  therefore  was  only  entitled  to 
a  moiety  of  the  stock-in-trade  at  V.'s  death. — 
Thornton  v.  T,,  11  L  C.  R.  474  ;  6  L  Jur.  N.  S. 
96.  (R.) 

4.  v.,  by  marriage  settlement  conveyed  real 
and  personal  property  therein  specified,  and 
all  the  real  and  personal  property  of  which  he 
was  then,  or  might  die,  seized  or  possessed,  on 
trust,  if  the  petitioner,  his  intended  wife,  should 
survive  him,  to  raise  £400  for  her.  V.,  by  will, 
bequeathed  a  considerable  portion  of  the 
real  and  personal  property  specifically  men- 
tioned in  his  settlement,  to  his  wife,  for  life, 
with  remainders  over.  He  directed  other 
portions  of  his  property  to  be  sold,  and  the  pro- 
ceeds invested  for  the  benefit  of  his  wife  for 
life,  with  remainders  over;  and  constituted 
F.  his  residuary  legatee.  V.  died,  leaving  his 
wife  surviving.  Held,  that  she  was  bound  to 
elect  between  the  £400  provided  by  her  settle- 
ment, and  the  benefits  conferred  by  the  will. — 
Heazle  v.  Fitzmaurice,  13  L  C.  R  481.  (C.) 

5.  Two  judgments,  and  a  policy  of  insurance, 
amounting  together  to  £3084.  I2s.  4d.,  were 
assigned  by  marriage  settlement  in  trust  for 


the  wife  of  V.,  who  received  the  amount  o^ 
the  policy.  By  will,  V.  confirmed  the  settle- 
ment, and  bequeathed  specified  funds  and 
moneys  upon  trust  to  pay  his  wife  the  £3084. 
1 2s.  4d.,  "  same  being  the  amount  secured  by 
certain  judgments  in  said  settlement  mention- 
ed :  viz.,  a  judgment  against  G.  for  the  prin- 
cipal sum  of  £1200 ;  and  two  other  judgments 
against  the  said  G.  and  W.  for  the  principal 
sum  of  £500 ;  and  the  amount  of  a  policy  of 
insurance  for  the  sum  of  £1500,  late  Irish 
currency  (equivalent  to  the  sum  of  £1384. 
12s.  4d.  of  the  present  currency),  said  sums 
making  together  the  sum  of  £3084. 12s.  4d., 
which  has  been  received  by  me.*'  Held,  that 
the  wife  was  not  entitled  to  the  legacv  and  the 
sums  secured  by  the  judgments  and  policy ; 
but  must  elect. — Cooke  v.  Franklin,  16  I.  C.  a, 
469.    (R.) 

6.  In  1 804,  W.  conveyed  premises  of  which 
he  was  seized  in  two  several  streets  in  D.  to  the 
Commissioners  of  Wide  Streets,  for  £10,579, 
on  which  they  were  to  pay  W.  interest  at  £6 
per  cent.,  equal  to  £528  a-year  until  the  re- 
conveyance hereinafter  mentioned.  They 
covenanted  that  they,  so  soon  as  any  ol  their 
ground  should  be  set,  so  that  the  rent  payable 
thereout  to  the  Commissioners  should  be 
sufiicicnt  for  the  payment  of  the  said  annual 
sum  of  £528,  would  grant  and  convey  unto 
W.,  his  heirs  and  assigns,  so  much  of  the 
ground  so  to  be  demised,  and  the  rents  and 
reversions  incident  thereto,  as  should  amount 
to  that  annual  sum.  In  1818,  W.  devised  "  all 
the  rest,  residue  and  remainder  of  **  his  **  pro- 
perty, real,  freehold,  and  personal  '* — the  per- 
sonalty amounted  to  £100,000 —  "  which  I 
shall  die  possessed  of  or  entitled  to,**  to  his 
two  sons,  y .  and  J.,  and  their  heirs,  &c.,  in 
equal  shares.  In  1823,  the  Commissioners, 
pursuant  to  the  covenant,  conveyed  premises 
amounting  in  yearly  value  to  £528,  to  W.,  his 
heirs,  &c.  In  1826,  W.  died,  leaving  V.  and 
J.  surviving.  Held,  that  since  the  will  was 
made  before  the  Wills  Act,  the  real  estates  in 
those  reconveyed  premises  were  not  operated 
upon  by  the  will ;  and  that,  respecting  them, 
W.  died  intestate. 

That  the  heir-at-law  was  bound  to  elect 
whether  he  would  take  under,  or  against  the 
vrill^Sweetman  v.  S.,  11  I.  Jur.  N.  S.  313. 
(C.)— [See  Sweeiman  v.  S,,  Ir.  Rep.,  2  Eq.,  141. 
(V.C.)]  

XV.  24.  Of  the  Residuary  Personal  Estate, 

a.  Riphts  of  Residuary  Legatee, 

b.  Rights  of  Next-of-kin, 

c.  Rights  of  Executors,    See  Exe- 

cutors, vn. 
{See  also  Leoact.] 

XV.  24.  a.  Rights  of  Residuary  Legatee, 

7,  V.  seized  of  an  estate  pur  autre  vie, 
and  possessed  of  personal  property  to  the 
amount  of  about  £4500,  bequeathed  "the 
sum  of  £1500,  the  other  part  of  the  £4500, 
together  with  any  further  property,**  in 
trust  for  the  use  of  his  father,  to  be  dis- 
posed of  by  him,  share  and  share  alike,  as 
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•he  br  deed  or  will  should  appoint  among 
y.'s  brothers,  H.  and  J^  and  the  daughter  or 
daoghters  of  his  sister  E.  The  will  contained 
a  residnary  clause  In  these  words :  "  As  to  the 
rest,  residue,  and  remainder  of  mj  worldly- 
estate  and  fortune,  not  heretofore  and  hereby 
disposed  of.  In  trust  to  the  use  of  mj  affec- 
tionate father,  J.  C^  and  his  heirs,  executors, 
and  administrators  for  ever.**  Held^  that  the 
estate  pmr  autre  vie  passed  under  this  residuary 
clause,  and  not  under  the  words  "  any  fur- 
ther property,**  upon  the  true  construction  of 
the  entire  wUl. — Acheson  r.  Fairf  8  Dr.  &  War. 
612;  2  Con.  &L.  208.    (C.) 

1.  The  testator  bequeathed  all  his  moneys 
in  goremment  stock,  and  all  his  other  moneys, 
on  trust  to  sell  so  much  of  the  stock  as  should 
be  sufficient  to  pay  the  following  legacies.  He 
then  bequeathed  legacies,  and  directed  that 
his  trustees  should  expend  all  the  residue  of 
his  government  stock  and  other  moneys  which 
he  should  die  possessed  of,  after  payment  of  his 
legacies,  debts,  &c^  in  land,  nektj  a  gift  out 
of  the  general  residue,  and  that  the  legatees 
should  not  abate  In  favour  of  the  devisee  of 
the  land  to  be  purchased. — Jackson  v.  Hamil- 
ton^ 9  L  E,  U,  4S0 ;  S  Jon.  &  L.  702.    (C.) 

2.  A  testatrix  who  died  possessed  of  a  mort- 
gage In  freehold  lands,  after  reciting  that  she 
was  possessed  of  several  sums  lent  to  -  several 
persons,  and  charged  on  freehold  and  other 
lands,  gave  and  devised  them  to  D.  and  O., 
upon  trusts ;  and,  after  several  primary  and 
specific  legacies,  proceeded  thus : — "I  leave  all 
the  rest,  residue  and  remainder  of  my  pro- 

Serty,  of  what  nature  and  kind  soever  I  may 
ie  possessed  of.  to  the  said  O.,  in  trust  for  the 
children  of  W.*'  Held,  that  the  legal  estote 
in  the  mortgaged  premises  passed  to  D.  and 
O.—DortM*  V.  Dogherty,  1 1.  Jur.  220.    (E.E.) 

8.  A  bequest  of  **  all  my  houses,  farming 
stock,  carriages,  plate,  furniture,  rent,  and 
arrears  of  rent  due  to  me  at  my  decease,  and 
all  the  residue  of  my  real  and  personal  estate 
not  hereinbefore  specifically  bequeathed,**  is  a 
residuary  bequest. — Osborne  v.  0.,  2  I  Jur.  N. 
S.  219.    (C.) 

4.  v.,  seized  of  premises  subject  to  a  head 
rent,  by  deed  conveyed  a  portion  of  them  to 
trustees,  to  collect  the  rents  and  apply  them  to 
B.*8  use ;  but  gave  no  directions  regarding  the 
payment  of  their  proportion  of  the  head  rent, 
v.,  by  will,  devised  the  residue  to  C,  "  sub- 
ject to  the  payment  of  the  head  rent  and 
renewal  fines.**  Hetd,  that  the  conveyed  por- 
tion was  relieved  from  contribution,  and  C. 
must  pay  the  whole  head  rent — Carolin  v. 
Hewson,  5  I.  Jur.  328.    (C.) 

6.  V.  devised  her  estates  of  M.  and  C.  to  A. 
upon  trust  to  sell,  and  out  of  the  produce  pay 
a  legacy,  and  pay  the  residue  to  B.  She  also 
specifically  devised  other  real  estates,  and  ap- 
pointed C.  her  residuary  legatee  and  devisee. 
The  will  contained  this  clause :  "  And  in  case 
such  residue  should  prove  insufficient  for  the 


purpose  aforesaid,  then  and  in  such  case  it  U 
ordered  and  directed  that  the  said  deficiency 
should  be  paid  out  of  the  said  lands  of  M.  and 
C.**  v.,  by  will  specificallj  devised  other 
lands,  with  legacies  chareed  thereon,  some 
exclusively,  others  generaUy.  Bj  codicil  she 
bequeathed  to  D.  a  legacy  of  £2000,  charged 
as  well  on  her  real  as  on  her  personal  estate. 
Heldj  that  the  real  estate  specifically  devised 
was  not  subject  to  the  latter;  and  that  the  price 
of  M.  and  C.  was  only  bound  to  make  good 
anv  deficiency  of  the  residue  to  answer  the 
debts  and  legacies  bequeathed  by  the  will 
Itself,  but  was  not  charged  with  the  legacy  of 
X2000  created  by  the  codicil.— i>yo'  r.Besso- 
nett,  7  I.  Jur.  162.    (M.O.) 

6.  v.,  seized  for  lives  renewable  for  ever 
of  the  reversion  expectant  on  a  term  of  99 
years  in  G.,  by  deed,  dated  I6th  March  1797, 
settled  his  interest  in  6.  upon  W.  for  life; 
with  remainders  over ;  with  the  ultimate  re- 
version to  himself  in  fee.  On  the  20th  Maj 
1797,  v.,  by  will,  devised  "  whatever  residue 
might  remain  of  his  fortune  undisposed  of  by 
his  will**  equally  amongst  all  his  children, 
sons  and  daoghters.  V.,  by  codicil,  in  1802, 
reciting  that  he  had  Intended  to  divide  the 
residue  of  his  fortune  between  his  wife  and 
all  his  children,  but  that  having  since  con- 
sidered that  it  would  be  ''great  ease"  to 
his  wife  to  leave  his  children  specific  sums, 
instead  of  their  respective  shares  of  the  resi- 
due of  his  fortune,  he  thereby  bequeathed  to 
his  children  specific  sums,  **  in  Ueu  and  stead 
of  all  residue  of  his  fortune  ;**  and,  after  pay- 
ment thereof,  left  and  bequeathed  the  rest 
and  remainder  of  all  such  residue  to  his  wife. 
All  the  limitations  in  the  settlement  of  1797, 
prior  to  V.*s  reversion,  were  exhausted  after 
the  death  of  V.  Held,  that  V.'s  interest  in  6. 
passed  bv  the  residuary  devise  in  the  codiciL 
The  word  "  fortune  **  in  a  devise  prima  facie 
includes  both  real  and  personal  property. — 
Spearing  v.  Hawkes,  6  I.  C.  R.  297 ;  2  L  Jur. 
^I.  S.  406.    (C.A.) 

7.  v.,  having  a  general  power  of  appoint- 
ment over  a  fund  which  was  settled  on  her 
husband  for  life,  by  will  bequeathed  several 
legacies  thereout,  and  the  remainder  or  resi- 
due of  the  fund,  share  and  share  alike,  to  her 
sisters;  and,  as  to  "any  other**  residue  of 
moneys  or  propertv  not  specified  or  disposed 
of,  directed  it  to  be  given,  share  and  share 
alike,  to  her  then  surviving  sisters  who  might 
be  living  when  her  will  and  the  bequests 
therein  might  become  available.  One  sister 
died  in  V.*s  life,  who  died  before  her  husband. 
Heldy  that  the  lapsed  share  of  a  deceased  sister 
passed  under  the  general  residuary  clause  to 
the  surviving  sisters. 

That  those  sisters  only  who  survived  the 
husband  took  under  the  general  residuary 
clsmse.—Hickson  v.  Woi/e,  9  I.  C.  R.  144. 
(C.A.)— [Affg.  7  I.  C.  R  462.    (R.)] 

8.  Lands,  held  for  lives  renewable  for  ever, 
were  conveyed  by  marriage  settlement  to 
trustees,  to  the  use  of  V.  for  life ;  remainder, 
subject  to  a  jointure,  upon  trusts,  to  convey 
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for  the  benefit  of  the  Issue  of  the  marriage ; 
in  defaalt  of  issue,  as  V.  should  appoint ;  in 
default  of  appointment,  to  the  heirs  of  V. 
There  being  no  issue,  V.,  in  1854,  devised  the 
lands,  stating  that  he  held  them  for  lives 
renewable  for  ever,  to  B.  for  life,  subject 
to  the  rent  and  renewal  fines  payable  there- 
out ;  and  devised  all  the  residue  of  his  pro- 
per^ to  his  executors  C.  and  D.  In  1856, 
one  of  tifb  lives  in  the  original  lease  sub- 
sisting, a  f.-f.  grant  of  the  lands  was  made 
to  y.  under  the  Ren.  Lease.  Con.  Act.,  sub- 
ject to  a  rent ;  and  in  1857  V.  purchased  and 
obtained  a  conveyance  of  the  f.-f.  rent.  Beldy 
that  the  devise  of  the  lands  to  B.  was  not 
affected  by  the  f.-f.  grant. 

That  the  rent  was  not  merged  or  extin- 
guished, and  passed  under  the  residuarv 
devise  to  C.  and  D. — Dixon  v.  Roioan,  9  I. 
C.  R.866.    (R.) 

1.  v.,  after  giving  many  pecunianr  and 
some  specific  bequests,  proceeded : — "  The  re- 
mainder of  my  property  I  leave  to  my  sister, 
8.;*'  then,  after  a  few  legacies,  ^^  I  appoint  my 
two  sisters,  S.  and  G.,  my  executrixes  and  re- 
siduary legatees  of  this  my  last  will."  Held, 
that  the  gift  of  the  remainder  of  her  property 
to  S.  was  not  revoked,  and  that  the  appoint- 
ment of  S.  and  G.  residuarv  legatees  only 
gave  them  any  legacies  which  had  lapsed. — 
In  re  Jessop,  11  I.  C.  R.  424.    (C.) 

2.  A  testator  bequeathed  pecuniair  legacies 
to  each  of  his  children,  some  of  whom  were 
minors ;  and  the  residue  of  his  property,  after 
payment  of  all  his  just  debts,  &c.,  and  the 
several  legacies  bequeathed  by  his  will,  to 
be  equally  divided  between  all  his  sons  and 
daughters ;  and  directed  that  the  ^  interest  of 
the  legacies"  thereby  given  to  such  of  his 
children  as  should  not  be  of  age  at  the  time 
of  his  decease,  should  be  paid  to  his  wife,  to 
be  applied  by  her  for  and  towards  their  main- 
tenance and  education.  Helctj  that  the  interest 
of  the  respective  shares  of  the  residue,  as  well 
as  that  of  the  pecuniary  legacies,  was  appli- 
cable to  the  maintenance  of  the  minor  child- 
ren.—(xttinneM  V.  G.,  14  I.  C.  R.  218 :  8  I.  Jur. 
N.  S.24.    (R.) 

8.  v.  bequeathed  whatever  money  he  should 
die  possessed  of  to  his  brother,  J.;  and,  after 
several  other  bequests,  bequeathed  all  the  re- 
sidue of  his  property  not  theretofore  disposed 
of  to  his  nephew,  who  was  appointed  residuary 
legatee. 

Part  of  the  money  of  which  V.  died  pos- 
sessed was  secured  by  mortgage  or  charges  on 
land ;  and  part  in  government  stock.  Heid^ 
that,  while  the  sums  secured  by  mortgage,  as 
also  arrears  of  rent  and  rentcharge,  interest, 
and  dividends  on  consols  and  stock,  passed 
under  the  word  "money"  to  J.;  the  sums 
invested  in  consols  and  stock  did  not  pass 
thereunder,  but  went  to  the  residuary  legatee. 
-- Hewitt  V.  Bredin,  10  L  Jur.  N.  8.  85.  (C. 
[Affd.:  i6td,  266.    (C.A.)] 


XV.  24.  b.  Rights  of  Next-of-^kin. 


XV.  24.  c.  Rights  of  Executors^  ffc.    See  Exe- 
cutors, VII. 

4.  The  word  "legacies"  in  a  will,  held  to 
apply  to  a  gift  of  the  residue,  which  included 
real  property. 

Executors  are  not  relieved  from  the  conse- 
quences of  a  breach  of  trust,  by  presenting  a 
petition  under  the  13  &  14  Ftc,  c.  89,  s.  11. 

A  special  case  should  be  framed  thus : — A 
statement  of  the  facts,  followed  by  a  series  of 
interrogatories,  signed  by  a  counsel  on  each 
side.— 7n  re  the  Trusts  of  Guinnesses  Will,  8  I. 
Jur.N.  8.  24.    (R.) 

XV.  26.  Of  Legacies,  Portions,  ffX^  under  Will: 
how  to  be  raised  See  Leo  act,  VIII. 
— Portions,  VI— Annuitt,  IV. 


XV.  26.  Of  the  Administration  of  the  Estate: 
Duties,  Rights,  Powers,  and  Liabili- 
ties of  Executors,  See  Executors, 
IX,  passim. 


XV.  27.  More  particularly  of  Devises,  and  of 
Real  Estate, 

a.  Generally, 

b.  Operation  of  Devises  of  Land,  ffc, 

on  Leaseholds  ana  Mortgages. 
See  Copyhold,  I. 

c.  Rights,  Powers,  ^.,  of  Trustees. 

See  Trustees. 

d.  Rights,  Duties,  ^.,  of  Tenant  for 

Life  and  Remainderman.  See 
Estate,  III. 

e.  Rights,  Duties,   fv.,  of  Heir-at- 

law  i"  Devisee.  5ee  Devisee — 
Estate,  VIII  —  Executors, 
XI — Heir-at-Law,  I. 


XV.  27.  a.  Generally. 


XV.  27.  b.  The  operation  of  Devises  of  Land,  ffc, 
on  Leaseholds,  and  Mortgages.  See 
Copyholds. 


XV.  27.  c.  Rights,  Powers,  jr.,  of  Trustees. 
See  Trustees. 

5.  V.  devised  his  real  and  personal  estate 
to  his  wife  E.  and  her  heirs,  in  full  confidence 
that  she  would  pay  thereout  specified  legacies 
to  which  the  real  estate  was  subject,  and  clear 
it  from  all  incumbrances:  —  His  "intention 
being,  to  give  her  as  full  a  power  and  as  abso- 
lute a  dominion  over  my  real  and  personal 
estate  for  that  purpose,  as  I  have  myself," 
and  to  dispose  of  same  amongst  their  child- 
ren. In  consideration  of  a  fine,  E.  demised 
part  of  the  premises  to  R.,  under  whom  ptf. 
claimed,  for  three  lives  renewable  for  ever; 
and  died,  havins  devised  the  residue  of  her 
real  and  personal  estate  to  her  only  child,  W., 
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and  appointed  him  executor.  There  was  not 
anj  evidence  whether  £.  had  applied  the  fine 
in  dlflencomberinff  the  estate ;  bat  W.  never 
alleged  that  £.  had  misapplied  the  money. 
On  a  bill  for  a  renewal  against  deft,  claiming 
under  W. ;  BeUy  that  the  power  enabled  £. 
to  raise  the  money  to  disencumber  the  estate 
by  taking  fines  on  leases  for  lives  renewable 
for  ever ;  and  that,  as  against  W.  and  deft.,  it 
must  be  taken  that  the  fine  had  been  properly 
applied.  The  deft  could  not  refuse  to  renew ; 
for,  if  he  did,  he  would  render  £/s  personal 
estate,  bequeathed  to  W.,  liable  to  compen- 
sate ptf.  for  breach  of  the  covenant  to  renew. 
—Lewis  V.  Swift,  1  Jones,  422.  (E.E.) 

1.  In  1772,  v.  devised  to  trustees,  and  their 
survivor  and  his  heirs,  all  his  real  and  perso- 
nal estate,  on  trust  to  pay  an  annuity  to  his 
daughter  A. ;  the  residue  of  the  rents  to  be 
applied  In  paying  his  debts ;  after  her  death, 
in  trust  to  permit  the  second  son  of  A.,  by  J. 
her  husband,  afterwards  Earl  of  O.,  and  the 
heirs  male  of  his  body,  to  receive  the  same  in 
preference  to  her  eldest  son;  it  being  V.'s 
meaning  that  such  second  son  **  do  take  and 
be  preferred,  &c.,  until  he  shall  become  an 
eldest  son,  and  so  shall  each  and  every  second 
and  younger  son  or  sons  take  place  and  enjoy 
the  said  estates  according  to  seniority,  &C., 
and  the  heirs  male  of  the  body  of  such  second 
son.    In  default  of  such  issue,  the  estates 
were  to  go  to  the  use  of  the  daughters  of  A:; 
as  tenants  in  common  in  tail,  &c.,  with  ulti- 
mate remainder  to  V.*s  trustee  in  fee.  A.  had 
four  sons  by  J. ;  namely,  Walter,  John,  James, 
and  Charles.    AH  of  them  were  bom  during 
V.'s  life.    John  was  the  second  son  living  at 
the  date  of  the  will,  and  at  V.'s  death.    In 
1793,  John  joined  A.  and  J.  in  a  recovery  of 
the  W.  estates  so  devised  by  V.,  and  executed 
a  deed  declaring   the  uses   to  A.  for  life ; 
remainder  to  John    for  life ;  remainder  to 
Jolin*s  sons  in  tail ;  remainder  saccessively  to 
James  and  Charles  for  life,  and  their  respec- 
tive issue  in  tale  male.    The  deed  contained 
a  proviso  for  shifting  those  estates  from  John 
to  James,  and  from  James  to  Charles,  if  the 
O.  estates  of  J.  came  to  John  or  James.    In 
1796,  John  died.  In  1795,  J.  had  died,  where- 
upon Walter  had  become  entitled  to,  and  had 
suffered  recoveries  of  the  O.   estates.     He 
became  Marouis  of    O.,  and  died   in  1822. 
James  then  became  Marquis.      A.  died    in 
1880.    In  1834,  James  filed  his  bill  against 
Charles,  the  present  ptf.,  and  the  heir  of  the 
surviving  trastee,   claiming  the  W.  estates 
as  tenant  in  tail,  under  the  will,  or  as  tenant 
for  life,  with  remainder  to  his  eldest  son  in 
tail  male,  under  the  deed  of  1793.    Charles 
answered  the  bill.    Issue  had  been  joined, 
and  publication  passed,  when  the  ptf.  died. 
In  1838,  the  present  ptf.  filed  his  bill  against 
Charles  and  his  three  sons,  setting  out  ^1  the 
charges  contained  in  the  former  bill,  and  the 
several  proceedings  had  thereon,  and  claiming 
to  be  entitled  to  the  W.  estates,  either  as  issue 
in  tail  under  the  will,   or  as  tenant  in  tail 
under  the  deed  of  1793,  and  the  recoveries. 
The  bill  stated  that  Charles  and  his  sons 
claimed  some  interest  in  those  estates,  and 


in  the  subject  matter  ci  thk  suit,  and  in 
that  respect  were  necessary  parties.  It  prayed 
that  ptf.  might  have  the  benefit  of  the  former 
proceedings,  Ac,  and  that  the  trusts  of  the 
will  might  be  carried  into  execution,  &c 
Charles^  three  sons  demurred  to  the  bill  for 
want  of  equity.  No  grounds  were  assigned 
on  the  record.  At  the  bar,  one  cause  of 
demurrer  was — ^that  ptf.  showed  no  title  to 
the  W.  esUtes.  Heidj  that  A.  did  «ot  take 
any  estate  under  the  will;  that  the  devise, 
to  her  second  son  and  the  heirs  male  of  his 
body,  was  an  executory  devise  to  such  son  as 
should  answer  that  description  at  her  death ; 
and,  therefore,  that  the  recoveries  suffered  in 
1798  and  1795  were  bad  for  want  of  a  tenant 
to  the  pnxcipe,  so  as  to  bar  the  remainders 
over  limited  bv  the  will,  even  supposing  that 
on  John's  death  James  took  an  estate  tail  by 
way  of  executory  devise. 

That  the  limitation  to  the  trustees  and 
their  survivor,  and  his  heirs,  vested  in  them 
the  legal  estate  in  fee. — Ormonde  v.  Wandeg- 
forde,  1  I.  E.  R.  238.    (R.) 


XV.  27.  d.  Rights,  Duties,  ^.,  of  Tewad  for 
Life  and  Remainderman. 

[See  Estate — ^Intermediate  Pbofits.] 

2.  Testator  devised  his  real  estate  to  the 
use  of  trustees,  for  a  term  of  years,  upon 
trust,  that  if  his  personal  estate  proved  in- 
sufiUcient  to  pay  his  debts  and  legacies,  the 
trustees  should,  after  the  decease  of  his  wife, 
by  sale  or  mortgage,  raise  such  sums  as  should 
suffice  to  discharge  his  legacies,  for  the  dis- 
charge whereof  his  personal  estate  should 
prove  insuificient ;  subject  thereto  he  devised 
the  estates  to  his  issue ;  and  for  want  of  issue 
living  at  the  time  of  his  decease,  to  his  wife 
for  life,  remainder  to  the  use  of  £.  for  life, 
remainder  to  the  first  and  other  sons  of  £,  in 
tail  male.  He  died  without  issue.  Held,  that 
the  tenant  for  life  should  pay  the  interest  on 
the  deficiency,  to  be  ascertained  either  within 
a  reasonable  time  after  the  death  of  the  testa- 
tor, or  to  be  ascertained  by  the  actual  result 
of  the  account ;  and  that  the  estate  was  to  bear 
the  capital  only  of  the  deficiency.  And  that  if 
the  personal  estate  was  got  in  in  sums  com- 
posed partly  of  capital  money,  and  partly  of 
interest,  the  interest  should  be  applied  in  pay- 
ment of  the  interest  on  the  legacies,  and  the 
capital  should  be  attributable  to  the  capital 
of  the  legacies,  in  ease  of  the  term. — Coote  v. 
Lord  MiUown,  I  Jon.  &  L.  501 ;  7  I.  £.  R  391. 
(C.) 


XV.  27.  e.  Rights,  Ihtties^  ^  of  Hetr-at-law 

and  Devisee, 

[As  to  Payment  of  Mortgage  by  the  Heir- 
at-law,  see  17  &  18  Vic,,  c.  113.] 

3.  Devise  of  real  estate  to  W.  and  his  heirs, 
upon  trust  to  receive  the  rents  and  profits, 
and  apply  them  in  discharge  of  the  testator^s 
debts  and  legacies,  and  after  payment  thereof 
to  convey  a  portion  of  that  real  estate  to  tes- 
tator's brother,  R,  for  life,  and  the  residue 
thereof,  and  the  part  so  devised  to  R.,  after 
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his  decease,  to  tach  of  the  sons  of  W.  as  should 
at  his  decease  he  his  second  son,  for  life ;  re- 
mainder to  the  first  and  other  sons  of  such 
second  son  in  tail  male;  remainder  to  the 
third,  fourth,  and  other  sons  of  W.  succes- 
sively, in  strict  settlement.  Testator  ap- 
pointed W.  his  residuary  legatee.    The  debts 


released  all  their  right  under  the  settlement 
of  1778  to  the  uses  of  the  settlement  of  1802. 
Heldj  that  the  settlement  of  1802  was  not  an 
election  to  take  under  the  will,  since  its  limi- 
tations did  not  accord  with  those  in  the  will ; 
and  that  the  deed  of  1817  ratified  the  appoint- 
ment so  far  only    as  it  was  an    exclusiye 


and  legacies  were  all  paid,  and  R.  died  in  the  ;  appointment,  and  then  confirmed  the  limita- 


life  of  W.  Held,  that  the  heir-at-law  of  the 
testator  was  entitled  to  the  rents  and  profits 
of  the  real  estate  until  the  death  of  W.  as 
undisposed  of  Tealtj.—  WiUar.  W.,  I  Dr.  & 
War.  439 ;  4  L  K  R.  63.  (C.) 

1.  The  proviso  at  the  end  of  the  17  &  18 
Ftc.,  c.  113,  that  it  shall  not  affect  the  rights 
of  any  person  claiming  under  any  deed  or 
document  made  before  the  1st  of  Jan.  1855, 


tions  in  the  settlement  of  1802. — Beere 
Prendergast,  Hay.  &  J.  384.  (E.E.) 


V. 


3.  It  is  clear  and  settled  law  of  the  land, 
that  a  gift  in  default  of  appointment  gives 
vested  interests  to  all  the  objects  of  the  power, 
subject  to  be  divested  by  its  exercise. — Heron 
v.  Stokes,  4  L  £.  R.  285.  (C.) 

4.  v.,  having  devised  all  his  estates  to  three 


does  not  save  a  right  to  the  heir  to  be  ex-    trustees,  whom  he  named  his  executors,  and 

-  -  -      having  charged  the  estates  with  various  annu- 

ities and  pecuniary  legacies,  thus  concluded : 
**•  I  give,  devise,  and  bequeath  unto  my  said 
trustees,  to  be  equally  divided  between  them, 
share  and  share  alike,  all  the  rest,  residue, 
and  remainder  of  my  property  not  herein  dis- 
posed of,  to  answer  any  contingency  that  may 
arise  or  happen  with  respect  to  the  trusts  of 
this  my  will,  or  in  case  of  non-payment  of  my 
rents,  as  also  to  answer  the  several  legacies 
and  bequests  herein  mentioned,  and  to  pay 
the  expense  of  agency.** 

By  codicil,  V.  altered  the  bequests  of  the  an- 
nuities g^ven  by  the  will,  and  thus  proceeded : 
"I  leave  my  brother-in-law,  P.  (one  of  the 
trustees  named  in  the  will),  residuary  legatee 
to  all  my  property;  and  I  hereby  empower 
him  to  keep  clerks,  agents,  &c.,  in  any  manner 
he  thinks  proper,  andf  also  to  fee  one  of  the 
first  lawyers  upon  any  question  he  may  think 
fit  to  consult  for  advice,  and  to  do  all  other 
acts  he  ma^  think  proper,  with  or  without  the 
consent  of  my  other  trustees  or  executors." 
Held,  that  all  V.'s  real  estate,  not  previously 
disposed  of,  passed  to  P. ;  and  that  he  took 
the  beneficial  interest  therein. —  Warren  v. 
Newton,  Dr.  Rep.  temp,  Sugden,  464.  (C.) 


onerated  from  the  mortgage  debt  out  of  the 
personal  estate  bequeathed  to  a  legatee  by  a 
will  made  before  that  date. 

In  1834,  v.,  by  will,  devised  to  B.  aU  his 
right  and  title  to,  and  interest  in  certain  real 
estate ;  -and  also  devised  and  beaueathed  to 
B.  all  his  personal  property,  together  with  all 
other  real,  freehold,  and  chattel  property  of 
every  nature  and  kind  whatsoever  of  which 
he  might  at  the  time  of  his  death  be  seized 
or  possessed ;  and  appointed  C.  his  executor. 
After  making  his  will,  V.  granted  mortgages, 
for  the  purpose  of  securing  which  he  executed 
a  disentailing  deed,  which  was  held  to  be,  as 
to  the  real  estate,  a  revocation  of  the  will; 
and  died  in  1856. 

Qucere — Whether  the  bequest  of  the  per- 
sonal estate  was  specific,  so  as  to  exonerate  it 
from  the  mortgage  debts  ? 

Held,  that  the  17  &  18  Vic,  c.  113,  applied ; 
and  that  the  heir  was  not,  as  against  the 
legatee  of  the  personal  estate,  entitled  to  be 
exonerated  from  the  mortgage. — Poirerv.  P., 
8  L  C.  B.  340.  (R.) 

XV.  28.  0/ Powers:  their  Execution :  by  whom : 
of  the  Estates  created  under  Powers, 

2.  By  marriage  settlement  of  1773,  specified 
estates  were  limited  to  V.'s  sons  in  such  shares 
as  he  should  appoint  by  will ;  in  default  of 
appointment,  to  them  in  fee,  as  tenants  in 
common.  V.,  having  three  sons,  B.,  C,  and 
D.,  by  will  appointed  all  the  lands  to  B.  for 
life ;  remainaer  to  B.*s  first  and  other  sons  in 
tail ;  remainder  to  C.  for  life,  with  limitations 
to  his  issue ;  and  gave  other  valuable  proper- 
ties to  C.  and  D.,  and  appointed  D.  his  resi- 
duary devisee.  Held,  a  bad  execution  of  the 
power. 

B.,  C,  and  D.,  entered  into  possession  of 
the  estates  devised  to  them.  In  1802,  B. 
settled  the  lands  to  his  own  use  for  life ;  re- 
mainder to  his  sons  as  he  should  appoint,  &c. 
In  1817,  B.,  C,  and  D.,  executed  a  deed 
whereby,  after  reciting  doubts  touching  the 
validity  of  V.'s  appointment  to  B.,  and  that 
C.  and  D.  had  elected  to  abide  thereby  ;  and 
had  accepted,  enjoyed,  and  elected  to  abide 
by  the  lands  devised  to  them ;  and  had  agreed 
to  confirm  V.'s  will ;  C.  and  D.,  in  order  to 
confirm  the  uses  of  the  settlement  of  1802, 


5.  V.  having  power  to  give  a  fund  to  all 
and  every  her  child  or  children,  and  to  the 
exclusion  of  any  one  or  more  of  them,  in  such 
shares  and  at  such  times  as  she  should  appoint, 
by  will,  reciting  that  her  daughter  had  gone 
into  a  convent,  bequeathed  £1000,  part  of  the 
fund,  if  her  daughter  should  change  her  mind 
and  return  to  her  family  and  friends,  in  trust 
to  pay  the  interest  to  her  for  life,  remainder 
to  her  children,  if  any ;  and  in  case  of  her  not 
leaving  the  convent  or  not  leaving  issue,  the 
XUKK)  to  go  to  V.'s  other  children.  The 
daughter  continued  in  the  convent.  Held,  a 
gift  on  a  contingency  authorised  by  the  power, 
and  that  the  daughter  was  not  entitled  to  the 
interest  or  any  part  of  it  as  unappointed,  but 
that  it  went  with  the  principal,  which  should 
be  invested,  with  liberty  to  the  legatees  in  re- 
mainder to  apply  for  it  on  her  death. 

By  will,  made  under  a  power,  personal  pro- 
perty was  given  to  such  children  as  the  testa- 
trix should  have  living  at  her  death,  and  in 
default  of  such  issue  over ;  and  other  personal 
property  was  bequeathed  to  C,  wife  of  M., 


1402 


fWILLS,  THJSIB  CONSTRUCTION.] 


for  her  separate  use ;  and  if  she  died  without 
issue  by  ner  present  husband,  or  any  other 
husband  she  might  thereafter  take,  then  to 
other  persons.  Heldt  that  C.  took  the  money 
absolutely,  for  her  separate  use. — Cauffield  y. 
Maguirt,  8 1.  E.  R.  164  ;  2  Jon.  &  L.  141.    (C.) 

1.  instates  were  settled  to  uses,  with  a  re- 
mainder in  fee  to  V^  subject  to  a  power  of 
revocation.  Under  the  power  they  were  re- 
settled to  other  uses,  with  a  remainder  in  fee 
to  v.,  subject  to  a  proviso,  under  which  this 
settlement  became  ultimately  defeated.  V. 
made  a  will  before  1838,  devising  the  estates, 
and  they  were  afterwards  settled,  reserving 
the  remainder  in  fee  to  V.  Heidi  that  the 
will  was  inoperative,  as  the  old  remainder  did 
not  subsist,  and  the  estates  went  under  the 
latter  deed  to  V.*s  heir-at-law. 

A  will  of  lands,  made  before  1838,  is  en- 
tirely revoked  by  an  alteration  in  the  estate, 
though  made  after  1838. — Lord  Longford  v. 
LittU,  8  I.  £.  R.  546 ;  2  Jon.  &  L.  613.    (C.) 

2.  y.  having  by  will,  in  1837,  bequeathed 
legacies,  proceeded  as  follows : — "  To  mv  son, 
I  give,  devise,  and  bequeath  all  my  lands  and 
tenements,  rights  and  credits,  subject  to  (he  te- 
gaciet  a/ore$aid  anui  my  debts,  the  remainder  of 
my  property  to  be  disposed  of  by  him  to  and 
amongst  his  children  in  such  shares  and  pro- 
portions as  he  shall  think  proper."  The  words 
in  italics  were  inserted  by  interlineation.  By 
the  last  clause  in  the  will  the  interlineations, 
as  well  as  the  original  text,  were  declared  to 
be  in  V.'s  handwriting.  In  1839  V.  added  a 
codicil,  by  which  he  merely  made  a  declara- 
tion with  reference  to  one  of  the  legacies.  In 
1845  the  son  died,  in  V.'s  life,  and  without 
having  made  any  appointment  amongst  his 
children.  V.  having  died— ^«W;  that  the  will 
gave  the  son  a  power,  coupled  with  a  trust, 
and  that  accordingly  his  children  were  enti- 
tled as  well  to  y.*8  real  as  to  his  personal  es- 
tate, in  equal  shares. 

Semble — ^V.'s  general  personal  estate  would 
have  passed  under  the  words  **  rights  and  cre- 
dits'* alone,  even  if  the  interlineations  had 
not  been  made. 

The  effect  of  interlineations  considered. — 
Hutchinson  v.  if.,  18  I.  E.  R.  332.    (C.) 

8.  £8000  were  charged  on  the  lands  of  K., 
by  marriage  settlement,  as  portions  for  child- 
ren, to  be  divided  between  them  In  such  parts, 
&c.,  and  to  vest  and  be  paid  to  them  respective- 
ly at  and  upon  such  age,  days,  or  times,  and  to 
be  subject  to  such  charges,  provisoes,  and 
limitations  (such  charges  or  limitations  being 
for  the  benefit  of  some  or  one  of  them),  and 
in  such  manner  as  V.,  the  younger,  by  any 
deed  or  deeds,  instrument  or  instruments,  in 
writing,  or  by  will  should  direct  or  appoint ; 
in  deniult  of  appointment,  to  be  equally 
divided  between  or  among  such  children,  share 
and  share  alike ;  the  shares  of  sons  to  be  paid 
at  21,  and  the  shares  of  daughters  at  21 
or  marriage.  V.  bequeathed  a  legacy  of 
£2000  to  his  wife,  and  the  Interest  of  the 
remainder  of  the  money  of  which  he  might  die 


possessed,  for  her  own  use,  and  for  the  main- 
tenance and  education  of  his  two  daughters ; 
and  charged  K.  with  £8000,  which,  together 
with  the  residue  of  his  fortune  he  wished  to 
be  divided  in  equal  shares  between  his  two 
daughters ;  and  left  the  residue  of  his  fortune 
in  money,  after  paying  the  £2000  to  his  wife, 
together  with  the  £8000  charged  upon  K^  to 
be  equally  divided  between  them ;  the  entire 
to  belong  to  either  of  his  daughters,  should 
the  other  not  arrive  at  the  age  of  18  years. 
Heldy  that  the  will  operated  as  an  execution 
of  the  power  under  the  settlement,  and  that 
the  portions  of  the  daughters,  vested  at  M.'f 
death,  and  bore  interest  from  that  date. — 
Murpl^  V.  if.,  3  L  C.  R.  95;  4  L  Jur.  278. 
(C.) 

4.  A  tenant  for  life  of  estates,  with  power 
to  appoint  them  to  his  issue  male,  and  to 
charge  a  sum  for  the  benefit  of  his  younger 
children,  on  the  marriage  of  his  third  son, 
executed  a  bond  and  warrant  of  attorney,  on 
which  judgment  was  entered  for  a  sum  aa 
provision  for  him.  On  the  marriage  of  a 
daughter,  he  made  a  provision  for  her,  by  way 
of  annuity  charged  on  one  of  the  settled 
estates.  He  afterwards,  by  will,  devised  some 
of  the  estates  to  his  eldest  son,  subject  to  all 
his  debts  and  incumbrances  of  every  descrip- 
tion, and  subject  to  charges  made  by  his  will 
in  favour  of  his  other  children.  He  then 
charged  sums  in  favour  of  others  of  his 
chili&en,  and  devised  to  his  fifth  «on  an  estate, 
freed  and  exonerated  from  all  his  debts, 
charges,  and  legacies ;  his  will  being,  that  if 
any  creditor  should  recover  any  demand  from 
the  lands  so  devised  to  his  fifth  son,  the  latter 
should  be  recouped  by  other  estates  devised 
to  his  eldest  son;  and  stated  that  he  had 
avoided  mentioning  his  married  children,  as 
he  had  already  provided  for  them,  by  bond  or 
otherwise,  at  their  respective  marriages,  fully 
and  adequately  to  the  provisions  made  there* 
by  for  his  other  children.  The  testator  did 
not  appear  to  have  left  an^  other  property 
but  that  which  was  the  subject  of  his  power. 
Held,  by  the  majority  of  the  Council,  that  the 
charge  of  the  judgment  debt  to  the  third  son, 
by  the  will,  operated  as  an  execution  of  the 
power  to  charge  for  younger  children. 

That  -an  instrument  should  operate  as  an 
execution  of  a  power,  it  is  not  necessary  that 
the  donee  should  intend  to  execute  the  power, 
or  that  he  should  have  it  in  comtemplation. 
It  is  sufficient  if  the  act  which  he  intends  to 
do,  or  the  benefit  which  he  intends  to  confer, 
cannot  be  done  or  conferred  otherwise  than  by 
an  execution  of  the  power. — In  re  Morgan,  7  L 
C.  R.  18.    (P.C.) 

6.  A.  fund  was  by  marriage  settlement 
vested  in  trust,  in  the  first  place  to  pay  the 
interest  to  the  husband  for  life,  after  his 
death  to  the  wife  if  she  survired him,  f or  life; 
after  the  death  of  both,  to  assign  the  sum  to 
and  amongst  the  issue  of  the  intended  mar- 
riage, in  such  shares  and  at  such  times  as  the 
husband  should  by  will  or  deed  appoint ;  in 
default  of  appointment,  to  assign  the  sum  to 
and  amongst  the  issue  of  the  marriage,  share 
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and  share  alike ;  but  if  no  issue  of  the  marriaffe 
liring  at  &e  decease  of  the  suryiyor  of  the 
husband  and  wife,  then  to  assign  the  sum  to 
the  husband  his  executors,  &c.  There  were 
four  children  of  the  marriage.  Three  died  un- 
married and  without  issue,  in  the  husband's 
lifetime  ;  one  of  them  having  attained  21,  the 
others  under  age.  The  husband  (who  sur- 
Tired  his  wife),  while  two  of  the  children 
were  alive,  appointed  by  deed  a  part  of  the 
fund  to  a  son  who  alone  survived  him ;  and 
directed  that  the  remainder  should  go  and  be 
held  in  all  respects  as  the  entire  fund  would 
have  gone  if  no  appointment  had  been  made. 
Heid^  that  the  wora  "issue"  was  not  confined 
to  children,  but  meant  all  descendants. 

That  the  issue  took  vested  interests  in 
equal  shares  on  their  births,  subject  to  the 
amount  of  the  shares  being  varied  hj  the 
husband's  appointment,  and  subject  to  his 
right  to  appoint  in  favour  of  surviving  issue, 
to  the  exclusion  of  the  representatives  of  the 
issue  who  had  predeceased  the  appointment ; 
and  therefore  that  the  unappointed  partof  the 
fund  was  devisable  equally  amongst  a  son  who 
survived  the  father  and  the  representatives 
of  three  children  who  died  in  the  lifetime  of 
the  father,  whether  they  had  attained  21  or 
not— /n  reffoward*8  Trusts,  7 1.  C.  R.  3-14.  (R.) 

1.  By  marriage  settlement  of  L.,  a  fund  was 
vested  npon  trust,  after  the  decease  of  L.,  and 
his  intended  wife,  for  the  children  of  the 
marriage,  as  L.  should  appoint ;  in  default  of 
appointment,  equally.  There  was  a  hotchpot 
clause,  but  no  advancement  clause. 

The  fund  produced  £4700,  and  was,  with 
£300  belonging  to  L.,  invested  on  mortgage. 
There  were  five  children.  In  1844,  on  the 
marriage  of  A.,  one  of  these  children,  L.  set- 
tled £1000  of  his  own  upon  A.,  her  husband, 
and  issue.  In  1845,  L.,  by  will,  appointed  and 
bequeathed  the  £5000  invested  upon  mort- 
gage, as  to  £1000  to  J.,  another  of  his  daugh- 
ters, and  as  to  the  residue  among  his  remain- 
ing children  excepting  A.  By  the  will  he  also 
bequeathed  £1200  to  the  trustees  of  A.'s  set- 
tlement, for  her  benefit.  In  1848,  L.,.on  the 
marriaffe  of  J.,  gave  £1000  of  his  own,  and 
secured  £1200  upon  trusts  for  J.,  her  husband 
and  issue.  By  a  subsequent  codicil,  L.  re- 
voked the  appointment  and  bequests  made  to 
J.,  by  his  will,  "in  consequeuce  of  what  he 
had  paid  and  secured  on  her  marriage."  HeUiy 
that  the  sum  appointed  to  J.,  and  revoked  by 
the  codicil,  was  to  go  as  in  default  of  appoint- 
ment. 

That  A.  and  J.  were  not  excluded  from 
sharing  in  that  sum. 

That  L.  could  not  be  taken  to  be  a  pur- 
chaser of  the  shares  of  A.  and  J.,  in  the 
nnappointedpart  of  the  settled  fund. 

Fouces  V.  Western^  9  Ves.  456,  approved  of. — 
NiMeU  r.Xiicfifieldy  7  I.  C.  R.  676 ;  Dr.  Rep. 
temp.  Napier,  158.    (C.) 


2.  y.  bequeathed  all  his  estate,  real  and 
personal,  in  trust  to  pay  the  rents  and  divi- 
dends to  his  wife  for  her  life;  and  directed 
that  after  her  death  his  real  and  personal 
estate,  and  all  moneys  which  might  have  been 


got  in  or  might  be  still  due  and  owing,  should 
go  to  and  be  paid  in  such  manner  as  he  should 
by  a  codicil  or  codicils  direct ;  in  default  of 
such  direction,  to  his  wife,  as  his  residuary 
devisee  and  legatee.  By  codicil  he  left  an 
annuity  of  £600  to  W.  for  life,  and  if  W.  mar- 
ried and  had  children,  then  the  £600  per  annum 
was  to  go  to  them  in  what  manner  W.  might 
think  proper;  but  should  he  not  leave  any 
issue,  then  the  £600  per  annum  to  go  to  E.  and 
his  family,  to  be  so  divided  as  £.  might  think 
proper.  Held,  that  W.  had  power  to  dispose 
of  it  among  his  children  as  a  perpetual  an- 
nuity; and  that  there  was  a  trust  for  them 
in  default  of  appointment. —  Warren  v.  Wright, 
121.  C.R.  401.    (R.) 


XV.  29.  0/  Remainders,  generally,  under  Wills, 
See  Remainders  &  Reversions 
— ^Interests  in  Property,  IV,  V. 

3.  There  is  no  rule  of  law  more  sacred  than 
this,  that  no  limitation  will  be  construed  to  be 
a  springing  use,  when  it  can  take  effect  as  a 
contingent  remainder.  This  is  one  of  the 
settled  landmarks  of  the  law. — Cole  v.  Sewell, 
2  Con.  &  L.  359;  4  Dr.  &  War.  1 ;  5  I.  E.  R. 
66.    (C.) 

4.  V.  devised  to  his  son,  T.,  all  his  lands 
and  tenements,  rights,  and  credits,  subject  to 
legacies  and  debts ;  the  "  remainder"  of  his 
property  to  be  disposed  of  by  T.  among  his 
children,  in  such  shares  and  proportions  as 
he  should  think  proper.  T.  died  in  V.'s  life, 
without  making  any  disposition  of  the  pro- 
perty. T.'s  children  filed  a  bill  to  ascertain 
their  rights  under  V.'s  will.  Held,  that  "  re- 
mainder "  referred  to  real  and  personal  estate. 
—Hutchinson  v.  H.,  2  I.  Jur.  81.    (C.) 

5.  Articles  of  agreement  provided  that  the 
interest  of  a  fund,  vested  in  trustees,  should 
be  paid  to  Lady  C.  for  life ;  after  her  death, 
the  principal  to  go  amongst  the  then  unmar- 
ried children  of  herself  and  her  husband,  as 
the  husband  should  by  deed  or  will  appoint ; 
in  default  of  appointment,  equally  among  the 
children  living  at  the  death  of  the  husband. 
The  fund  was  vested  in  lands  pursuant  to  a 
trust  in  the  articles ;  and  the  husband  by  will 
appointed  the  lands  among  his  four  sons,  as 
follows  : — A.  to  John,  B.  to  George,   C.  to 
Henry,  D.  to  Nelson,  to  go  to  them  imme- 
diately from  and  after  the  decease  of  Lady  C; 
with  a  clause  of  survivorship  among  the  bro- 
thers, if  any  of  them  should  die  before  they 
became  respectively  entitled  thereto.     The 
testator,  by  two  subsequent  deeds  of  appoint- 
ment, irrevocably  appointed  A.  to  John,  and 
C.  (before  given  by  the  will  to  Henry)  to 
George ;  and  by  a  codicil,  referring  to  the 
two  deeds  of  appointment,  revoked  the  ap- 
pointment in  the  will  contained  of  C.   to 
Henry,  and,  "  instead  thereof,"  appointed  to 
him  B.    Henry  died  after  the  testator,  but 
before  the  death  of  Lady  C;  the  tenant  for 
life  having  by  will  devised  C,  upon  charitable 
trusts.    Htld,  that  the  period  for  the  vesting  of 
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the  estates  was  the  time  of  the  death  of  the 
testator,  and  not  of  the  death  of  the  tenant  for 
life,  and,  consequently,  that  the  devise  hy 
Henry  was  good.— CowMr*.  of  Ch,  Dan.  v. 
Cotter,  1  Dr.  &  War.  498 ;  2  L  E.  R  196.  (C.) 
—[Affg.,  the  decree ;  2  Dr.  &  WaL  616.] 

1.  V.  dcTlsed  all  hU  "  part  of  the  lands  of 
A.,  heing  lately  part  of  the  estate  of  J.  K.," 
porchased  hy  him  under  a  decree  of  the  Court 
of  Ch.,  to  his  son  M.,  *'  during  his  natural  life, 
and  no  longer,  unless  it  shall  so  happen  that 
my  said  son  shall  survive  his  present  wife  and 
marry  a  second  or  other  wife,  hy  whom  he 
shall  have  lawful  issue ;  and  then  and  In  that 
case ''  he  devised  his  ^  said  part  of  said  lands, 
upon  the  death  of  my  said  son  leaving  issue 
male  of  such  second  or  other  marriage,  to 
such  issue  male,  share  and  share  alike ;  and 
for  want  of  issue  male,  to  the  issue  female  of 
such  second  or  other  marriage,  share  and 
share  alike ;  and,  in  case  it  shall  so  happen 
that  my  said  son  ««hall  die  without  leaving 
any  such  issue  of  such  second  or  other  mar- 
riage,"  he  devised  the  lands  to  his  grandsons. 
Hud^  that  M.  took  for  life ;  remainder  to  the 
issue  of  a  second  or  other  marriage,  in  fee,  as 
tenants  in  common ;  and  that  tlie  grandsons 
were  to  take  only  on  the  contingency  of  the 
devise  to  the  issue  not  taking  effect. 

The  rule  in  SheUe^*8  easty  as  applicahle  to 
wills,  considered  and  explained ;  and  the  cases 
on  the  construction  of  **  issue  **  and  *'  heirs  " 
in  testamentary  gifts,  reviewed. — Montgomery 
V.  M^  8  I.  E.  R  740 ;  3  Jon.  &  L.  47.    (C.) 

2.  Bequest  of  portion  of  a  chattel  real  to 
'*  my  son  J.;  and  if  J.  dies  without  a  lawful 
male  heir,  his  part  of  the  lands  falls  to  his 
brother  R.  I  also  order  that  the  part  of  the 
lands  which  I  bequeath  to  my  son  J.  is  to 
fall  to  his  voungest  son,  without  any  incum- 
brance." held,  that  J.  did  not  take  an  abso- 
lute interest  in  his  portion  of  the  lands,  and 
that  the  gift  over  to  A.  was  not  too  remote. — 
tktddM  V.  D^  10  L  C.  R.  476 ;  6  L  Jur.  N.  S. 
867.  (O^PAffd.,  I II.  C.  R.  374;  6  I.  Jur. 
N.S.  76.    (C.A.)] 

8.  y.  bv  will,  in  1806,  bequeathed  a  chattel 
lease  to  K.  and  the  heirs  of  his  body ;  and,  if 
R.  died  without  issue,  V.  gave  it  to  C.  and  the 
heirs  of  his  body ;  and,  if  both  R  and  C.  died 
without  issue,  v.  g^ve  the  lease  to  J.  and  the 
heirs  of  his  body.  He  then  directed  that  if  R. 
and  C.  died  without  issue  in  the  life  of  J., 
**  whereby  J.  would  become  entitled  to  the 
•aid  premises," £2000,  bequeathed  to  J.,  should 
be  paid  to  other  persons ;  and  that  if  R.,  C, 
and  J.  all  died  without  issue,  or  if  R.  and  C. 
died  without  issue  in  the  life  of  J.,  and  he 
refused  to  pay  the  £2000,  if  he  had  received 
it  under  the  will,  then,  and  in  either  of  such 
cases,  V.  gave  the  lease  to  O.  and  the  heirs  of 
his  body.  V.  then  directed  that  if, ''  by  either 
of  the  events  aforesaid  happening  in  the  life- 
time of  G.,  he  should  become  entitled  to  the 
lease,"  then  O.  should  pay  £2000  bequeathed 
to  him  to  other  persons ;  and  if  R.,  C,  and  J. 
died  without  issue  in  the  life  of  G.,  and  he 


refused  or  neglected  to  pay  the  £2000,  then, 
and  in  either  of  such  cases,  V.  gave  the  lease 
to  T.  and  the  heirs  of  his  body  ;  and  if,  **  hy 
either  of  the  events  last  mentioned  happening 
in  the  lifetime  of  T.,  he  should  become  enti- 
tled to  the  lease,"  then  T.  was  to  pay  over 
£t000  to  certain  persons. 

R.,  C  and  J.  all  died  without  having  a 
child,  and  In  the  life  of  G.  T.  and  G.  did  not 
pay  over  the  £2000.  Held,  that  the  bequest  to 
T.  was  too  remote,  and  did  not  entitle  him  to 
the  lease. 

V.  then  cave  other  lands  to  X.  and  the 
heirs  of  hit  body ;  and  in  case  he  died  "  with- 
out issue  living  at  the  time  of  his  death," 
then  V.  gave  those  lands  to  R.  and  the  heirs 
of  his  body,  and  to  C.  and  the  heirs  of  his 
body  the  first-named  chattel  lease ;  and  if  X. 
and  R.  should  **dle  without  leaving  issue," 
then  V.  gave  the  second  set  of  lands  to  C. 
and  the  lease  to  J.  and  the  heirs  of  his  body, 
y.  then  declared  that  if  X.,  R,  and  J.  should 
'*  die  without  Issue,"  or  if  J.,  becoming  enti- 
tled to  the  lease  by  the  last  bequest,  should 
omit  to  pay  over  £2000  to  the  persons  named, 
then  y.  gave  the  lease  to  G.  and  the  heirs  of 
his  body,  and  directed  that  ''  if  X.,  R,  and  C. 
should  die  without  issue  as  aforesaid,"  then 
the  second  set  of  lands  should  go  over  to 
J.  and  the  heirs  of  his  body,  and  the  lease 
should  go  to  G.  and  the  heirs  of  his  body; 
and  if  J.  and  G.  should  respectively  become 
entitled  to  the  lands  devised  to  them,  in  case 
of  the  deaths  of  X.,  R.,  and  C.  without  issue, 
in  the  life  of  G.,  then  G.  was  to  pay  £2000  be- 
queathed to  him,  over  to  certain  persons ;  and 
if  "  X.,  R,  C,  and  J.  should  die  without  issue 
as  aforesaid,"  then  y.  gave  to  "G.  and  the 
heirs  of  his  body  the  second  set  of  lands; 
unto  T.  and  the  heirs  of  his  body,  and  his 
several  estates  and  interests  in  the  leasehold 
lands."  HeU  that  the  words  *'die  without 
issue  "  were  to  be  read  in  all  these  bequests, 
**  die  without  leaving  Issue ;"  that  the  word 
'*  and,"  in  the  last  clause,  might  be  transposed, 
and  placed  Immediately  before  the  words  **  unto 
T.  and  the  heirs  of  his  bodv,"  and  that  X.,  R., 
C,  and  J.  having  all  died  childless,  T.  was 
entitled  to  the  lease. — [The  Lord  Justice  of 
Appeal  dissenting.] — FaUdner  v.  Hontidgt,  8  L 
C.  R  184.  (C.A.)— [Affg.  decision,  6  I.  C.  R 
651.    CO] 

4.  Bequest  to  younger  sons  as  tenants  in 
common  ;  and.  If  any  of  them  should  die  be- 
fore the  distribution,  not  leaving  any  wife  or 
children,  his  share  to  go  to  his  next  eldest 
brother,  and  so  on  to  the  youngest.  The 
fifth  son  having  died  without  leaving  a  wife 
or  child,  his  share  was  held  to  go  to  the  sixth. — 
Fitzgeraldy.  F.,  12  L  C.  R  442  ;  7  I.  Jur.  N.S. 
9.  (C) 


Xyi.  Codicil.    See  supra,  VUL 

6.  A  will  was  dated  before  the  change  of 
currency  made  by  the  6  6^.  4,  c  79.  A  c<^cU, 
dated  after  that  Act,  Held,  a  republication  of 
the  will  such  that  the  legacies  were  deemed 
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bequeathed  in  Brititth  currency,  though  the 
codicil  merely  appointed  new  executors.  — 
HcamUon  v.  CarrpU,  1 1.  E.  R.  17^.  (C) 

1.  A  codicil  is  nerer  held  to  reroke  a  will 
further  than  is  necessary  to  effectuate  the 
testator's  intentions. —  Young  v.  Hassard,  1  Dr. 
&  War.  688.  (C.) 

2.  By  will,  recitine  that  the  testator  was 
entitled  to  a  remainder  in  fee  expectant  on 
the  death  of  his  wife,  he  devised  it,  after  her 
death,  to  his  son,  W.,  for  life ;  after  his  death, 
to  W/s  child  or  children ;  for  def anh  of  such 
issue,  to  testator's  own  heirs.  By  codicil,  he 
retracted  the  devise  to  W.,  and  gave  to  his 
wife  and  grandchildren  (issue  of  his  son,  J^ 
what  he  had  originally  bequeathed  to  W. 
Heklj  that  the  remainder  in  fee  passed  by  the 
the  codicil  to  the  wife  and  grandchildren. 

Semble— The  codicil  revoked  the  gift  to  W.'s 
children. — Madden  v.  Kirvxm^  7  I.  E.  R.  570. 
(C.) 

3.  When  a  codicil  contains  an  unbroken  set 
of  limitations  irreconcilable  with  those  in 
the  will,  and  exhausting  the  fee,  it  is  to  be 
inferred  that  the  testator  intended  to  dispose 
of  the  whole  fee  by  the  codicil,  though  he  had 
disposed  of  it  otherwise  by  his  will. — Dahf  v. 
D.,  2  Jon.  &  L.  762.  (C.)— [On  re-hearing  :— 
91.  E.R.  608.  CC.)] 


WINDING-UP  ACTS. 
See  Joint-stock  Companibs. 

4.  P.  and  L.,  lessees  of  a  mine,  agreed  to  sell 
it  to  the  Irish  Consols  Mining  Company,  and 
to  accept,  as  the  purchase-money,  10,000  shares 
in  the  company.  By  a  secret  agreement  they 
were  to  re-transfer  to  the  directors  6000  of 
the  shares.  B.  was  employed  by  P.  to  "  rig 
the  market."  In  returti  for  his  services,  P. 
transferred  to  B.  176  shares,  which  B.  stated 
to  have  been  a  free  gift.  Of  these  176  shares, 
P.  was  a  trustee  of  60  for  the  company.  B. 
immediately  assigned  all,  except  26,  of  the 
shares  for  value.  The  affairs  of  the  company 
were  decreed  to  be  wound  up.  B.  was  not  made 
a  contributory  in  respect  of  the  60  shares, 
though  he  was  in  respect  of  others.  Held, 
that  as  B.,  being  the  voluntary  assignee  of 
the  company's  trustee,  would  be  liable  in  a 
plenary  suit  in  respect  of  those  60  shares,  an 
order  of  the  Master  declaring  him  liable  in 
respect  of  them  should  be  affirmed. 

CWre— Whether  the  Master  had  jurisdiction 
under  the  sections  of  the  Winding-up  Acts  to 
make  the  order  J— Ex  parte  Banka^  2  I.  Jur. 
N.  S.  85. '  (C.)— [Affg.  Rolls  decision,  ibid 
44.3 

5.  In  a  Mining  Co.  conducted  upon  the  cost- 
book  principle,  the  cost-book  rules  contained 
no  proviso  entitling  the  directors  to  fees  or 
payments;  but  they  from  time  to  time  re- 
tained sums  as  remuneration  for  their  personal 
services.  At  a  general  meeting  of  the  com- 
pany, accounts  were  submitted  and  passed. 
These  accounts,  under  the  head  of  "  Cost  and 


merchants'  bills,"  included  the  amounts  so 
retained  by  the  directors.  They  were  specifi- 
cally entered  in  the  cost-book  01  the  company, 
and  could  have  been  discovered  by  any  share- 
holder on  reference  to  such  book.  Eteld,  that 
the  directors  had  no  right  to  retain  such  sums 
in  the  absence  of  a  special  rule  entitling  them 
to  remuneration ;  and  that  they  were  bound 
to  repay  same  on  the  application  of  the  official 
manager. 

That,  assuming  the  general  meeting  to  have 
had  the  power  of  sanctioning  such  a  retention 
by  the  directors,  the  accounts  were  not  sub- 
mitted to  the  general  meeting  in  a  form 
sufficiently  open  and  unequivocal  to  bind 
them  by  its  adoption. 

QwBre — Would  such  a  general  meeting,  un- 
der any  circumstances,  have  had  the  power  of 
sanctioning  the  pa3rment  of  the  directors  ? 

The  directors  who  received  the  fees  were 
held  primarily  liable  to  repav  same ;  and  the 
directors  who  signed  the  cheques  for  such 

f>a3rments,  or  who  directed  same,  were  held 
iable  in  the  secondary  degree. — Ex  parte  Lord 
KinsaU,  8  I.  Jur.  N.  S.  216.  (M.O.) 
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—  Costs  of.    See  Practice,  Costs. 

See  Bankruptcy,  VIII — Husband  and  Wife, 
I— Pleading,  Parties — Practice,  Evi- 
dence —  Statutes,  Constructjon  or, 
n— Trustee,  IV. 

—  Attesting,  See  Practice,  Evidbncb— Will, 

XV, 


WITHDRAWING. 

—  Demurrer.    See  Practice,  Demurrer. 

—  Plea.    See  Practice,  Plea. 

WORDS. 

—  Precatory ^  Recommendatory ,  and  ^f  Desire, 

See  Will,  XV. 

—  Construction  of.    See  Agreement,  HI — 

Bond,  II — Covenant,  IX — Deed,  II — 
Distribution,  IV — General  Orders — 
Power,  V,  XII — Practice,  Decree — 
Settlement,  I — Statutes — ^Trust,  IX 
—Will,  XI,  XV. 

6.  In  a  deed,  the  extensive  and  ordinary 
signification  of  the  word  *^  heirs"  will  be  limi- 
ted, when  the  intention  of  the  parties  is  per- 
fectly apparent. —  Wall  v.  Wright^  1  Dr.  & 
WaL  1.  (C.) 

7.  v.,  after  bequeathing  legacies  to  his  re- 
lations, A.,  B.,  C.,  and  D.,  and  others  for 
charitable  purposes,  proceeded  thus  in  his 
will:— "To  meet  those  I  have  £200  in  the 
Bank  of  Ireland  :  the  little  matters  of  furni- 
ture will  be  sold.  If  anything  shall  remain, 
after  all  being  paid,  the  Rev.  Mr.  G.  will 
divide  it  amongst  the  poor."  At  his  death, 
V.  had  not  any  such  sum  as  £200  in  the  Bank 
of  Ireland,  but  his  property  consisted  of 
£1462.  2s.  8d.  of  £3^  per  cent,  stock,  and  £52 
in  cash.    Held,  that  the  general  residue  of 
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y.*8  personal  estate  passed  under  the  resido- 
aiy  ctaose. — Gaffney  v.  Htvtjf,  I  Dr.  &  Wal. 
12.  (C.) 

1.  Deyise  to  ^children,  share  and  share 
alike.**  A  first  codicil  appointed  a  guardian 
"  daring  minority."  Second  codicil : — "  In  the 
event  of  the  death  of  any  of  the  children, 
their  portions  to  he  divided  among  the  surri- 
Yors,  share  and  share  alike.**  HM,  that  the 
phrase,  'Mn  the  event  of  the  death,**  &c., 
meant  death  daring  the  minority. 

In  a  will,  the  words,  "  in  the  event  of  the 
death  of  **  the  devisee  are  never  construed  to 
mean  the  event  of  a  lapse  hy  deatii  before 
the  testator*s  death,  unless  necessity  requires 
that  construction. — Montgomery  v.  M^  2  I.  £. 
R.  161.  (C.) 

2.  In  my  opinion  the  word  **  tenant**  in  the 
Tenantry  Act,  19  &  20  G.  8,  c.  30,  means 
^*  tenant  in  possession  ;**  and  the  word  **  assign 
nee**  means  in  that  Act  the  same  thing  as  if 
the  legislature  had  said  **  assignee  in  posses- 
sion. [Plunket,C.] —  Smith  v.  Skamumy  3  I. 
E.  R.467.  (C.) 

3.  The  word  'Mssue**  in  a  will  may  be  held 
to  mean  children,  when  such  is  the  testator*s 
manifest  meaning. — Ridgewajf  v.  Munkittrick, 
IDr.  &War.  84.    (C.) 

4.  The  Crown  is  not  included  in  the  words 
"all  persons**  in  the  first,  or  in  the  words 
"  any  person  or  persons**  in  the  second  sec.  of 
the  8  G,  1,  c.  4  ^St.  of  Lim.).— i2«o.  v.  BayUv, 
4  I.  B.  B.  146,  147.    (C.) 

5.  y.  devised  the  lands  in  qoestion  to  trus- 
tees, to  A.*s  use  for  life ;  remainder  to  the  use 
of  A.*B  first  and  other  sons ;  in  default  of  such 
issue,  over.  HM,  that  the  words  "  in  default 
of  such  issue**  did  not  enlarge  by  implica- 
tion A.*s  life  estate.— /\rc«ff  v.  P.,  2  Dr.  & 
War.  219,  n.    (C.) 

6.  Respecting  the  meaning  of  the  words 
"  for  the  time  being  ** — See  Smith  v.  Lord  Dun- 
gannoH,  5  L  £.  R.  96.    (R.) 

7.  "Leave**  construed  **have,**  in  a  deed,  to 
favour  the  vesting  of  portions. — Housion  v. 
iSony,  6  I.  E.  R.  294.    (E.E.) 

8.  The  term  "  assignee,**  in  the  11  Armey  c.  2, 
ss.  2,  4,  applies  to  under-tenants,  as  well  as  to 
assignees,  in  that  word*s  proper  sense. — Ma- 
Icme  v.  Geraghty,  5  I.  E.  R.  549 :  8  Dr.  &  War. 
239 ;  2  Con.  &  L.  235.  (C.)— [Affd. :  1 H.  Lds. 
Cas.  81.] 

9.  The  judgment  in  Doe  v.  Wcunwrighty  5  T. 
R.  427,  lays  down  the  abstract  point,  that 
"survivors'*  is  to  be  construed  "others.** — 
Cole  V.  SeweU,  2  Con.  &  L.  862.  See  4  Dr.  & 
War.  1 ;  6  I.  E.  R.  66.    (C.) 

10.  In  ascertaining  whether  the  words  "  die 
without  issue,**  in  a  will  posterior  to  the  1 
Vic.,  c.  26,  mean  an  indefinite  failure  of  issue ; 
a  contrary  intention,  within  the  meaning  of 


sec.  29,  is  not  to  be  inferred  from  the  use 
of  those  very  words. — In  re  CtBrien^  7  L  £.  R. 
171;  lJon.^L.352.    QC.) 

11. Under  a  bequest  of  "money  and  secu- 
rities for  money,  an  I.  O.  U.  in  testator's 
possession,  and  made  to  him — Held,  m>t  to 
pass. — Barry  v.  Harding.  I  Jon.  &  L.  47&-483. 

(C.) 

12.  The  word  "  issue,**  in  marriage  articles, 
read  "  children.**— jRor^e  v.  it,  2  Jon.  &  L- 
561.    (C.)— [5«  7  I.  E.  R.  436.] 

13.  v.,  seized  of  real,  and  possessed  of  per- 
sonal estate,  devised  a  chattel  interest  to  B., 
her  executors,  &c.,  and  devised  freehold  estates 
and  chattel  interests  to  C,  her.  heirs,  &c^ 
with  a  proviso ;  that,  if  either  should  die 
unmarried,  or,  being  mjarried,  should  die  with- 
out issue,  the  bequests  appointed  for  such 
of  them  so  dying  unmarried,  or,  being  married, 
dying  without  issue,  should  go  to  the  survivor, 
her  heirs,  &c.  Held,  that  the  words  "  wiUiout 
issue**  meant  an  indefinite  failure  of  issue,  not 
issue  living  at  the  devi8ee*s  death. — CDonohoe 
v.  JTiii^,  8  I.  E.  R.  185.    (E.E.) 

14.  Money  in  the  hands  of  the  salesmaster, 
whom  the  testator  was  in  the  habit  of  employ- 
ing, is  not  "  ready  money"  within  the  meaning 
of  those  words  in  a  will. — Smith  v.  Butler,  9  C 
E.  R  398  ;  3  Jon.  &  L.  665.    (C.) 

15.  Neither  the  word  "  thereout,**  nor  "  pay- 
ing,** is  requisite  to  make  the  payment  of  a 
legacy  a  condition  so  as  to  give  the  devisee 
the  fee  in  lands  charged  with  it.  — Joknaon  v. 
Brady,  11 1.  E.  R.  386.    (C.) 

16.  Under  the  93rd  G.  O.,  the  term  "Vaca- 
tion** is  referable  to  the  period  when  the  Court 

j  is  not  sitting. — Anderson  v.  Muhxmy,  1  L  Jur. 
154.  (R) 

17.  A  devise  upon  trust,  "and  in  case  my 
said  son,  M.,  shall  leave  no  child  or  children 
him  surviving,  then  upon  trust  to  convey  so 
much  of  my  estate  of  A.  as  shall  be  worth  or 
can  be  let  for  £130  as  aforesaid,  without  pre- 
judice as  aforesaid,  to  my  own  right  heirs  for 
ever.**  M.  died  without  issue.  HM,  that 
"right  heirs'*  meant  the  person  who  was  heir 
at  the  te8tator*s  death ;  not  the  person  who 
was  heir  of  the  testator  at  the  death  of  his  son 
and  heir,  M.,  without  issue. 

Locke  V.  Southwood,  1  My.  &  Cr.  411,  con- 
sidered. —  In  re  Mathews's  'Estate,  2  I.  Jur.  N. 
S.  47.  (I.E.C.) 

18.  A  plea  of  confession  is  not  included 
within  the  meaning  of  the  terms  "  warrant  of 
attorney**  or  "  cognovit**  in  the  12  &  13  Ftc,  c 
95,  s.  2,— Gibbon  v.  Magan^  2  I.  Jur.  60.  (R.) 

19.  v.  devised  to  his  son  T.  all  his  lands  and 
tenements,  rights  and  credits,  subject  to  lega- 
cies and  debts ;  the  remainder  of  his  proper^ 
to  be  disposed  of  by  T.  among  liis  children,  in 
such  shares  and  proportions  as  he  should 
think  proper.    T.  died  in  V.'s  life  without 
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making  anj  dispoeition  of  the  propertj.  A  bill 
haring  been  filed  bj  the  children  of  T.  to  ascer- 
tain their  rights,  under  the  will  of  V^  and  a 
reference  haring  been  mtde ;    the    Master 
found  that  by  the  will  of  V.  a  trust  and  power  : 
was  vested  inT. ;  and  that  no  disposition  being  | 
mad^.by  him,  pursoant  to  the  trust  and  power, ; 
all  the  children  of  T.  became  entitled  to  the  i 
real  and  personal  property  of  V^  subject  to 
the  legacies  and  debts,    add,  that  the  word 
'*  remainder"  referred  to  real  and  personal 
estate  ;  and,  on  exceptions,  the  report  of  the  • 
Master  was  upheld. — Hutchinson  y.  H^  2  I.  | 
Jur.  81.  (C.)  I 

1.  Sembler-ThtLi  the    words    "*  rights  and  ; 
credits,**  in  a  will,  pass  the  testator's  general 
personal  estate. — Hutchinson  y.  H^  13  L  K  R. 
832.  (C.) 

2.  **  Satisfaction  "  of  counsel  means  reason- 
able  satisfaction. — Gordon  v.  Mahomi,  13  L  £. 
R.  383.  (C.) 

3.  When  there  are  debts  affecting  the  in- 
heritance, a  creditor, having  a  judgment  affect- 
ing the  life  estate,  is  not  an  "■  incumbrancer  ** 
within  the  I.  E.  Act,  12  &  13  Fic,  c  77;  and 
is  not  entitled  to  present  a  petition  to  this 
Court  to  sell  the  inheritance. — In  re  the  Earl 
of  GlengalTs  Estate,  4  L  Jur.  65.  (LE.C.) 

4.  A  prior  mortgagee,  having  the  legal 
estate,  is  not  **  an  owner  of  land  within  the 
11th  and  I2th  Orders^  and  maj  be  served  with 
notice  under  the  32nd  Rule  in  the  blaster's 
office. — Leonard  Y,  HartweH,  4  L  Jur.  74.  (R.) 

5.  A  prior  mortgagee,  having  the  legal 
estate,  is  not  an  **  owner  of  land  within  the 
11th  and  12th  Orders,  and  may  be  served  with 
notice  under  the  32nd  Rule  in  the  Master's 
office. — Clelandy,  Montgomery,  4  L  Jur.  90.  (R) 

6.  Bequest  to  testator's  brother  for  life, 
then  to  that  brother^s  wife  for  life ;  and,  i^ter 
their  deaths,  "to  such  of  their  children  or 
issue  as  should  survive  them,  to  take  and  hold 
under  the  will ;  if  more  than  one  child,  to  take 
in  equal  shares ;  the  issue  of  such  children 
also  to  derive  upon  the  death  of  their  parents." 
One  of  testator's  nephews  predeceased  his 
mother.  Held,  that  that  nephew's  children 
did  not  take  under  the  term  "issue." — Draper 
V.  />.,  4  L  Jur.  221.  (C.) 

7.  The  word  "Insolvent,"  in  a  decree  or 
deed,  is  to  be  construed  in  the  ordinary  sense 
of  a  person  who  is  unable  to  pay  his  debts ; 
not  in  the  technical  sense  of  one  discharged 
as  an  insolvent  debtor. — Cauifieldr.  Maguire, 
6LC.R.78.  (R.) 

8.  The  word  "  fortune,"  in  a  devise,  prima 
facie  includes  both  real  and  personal  property. 
^Spearing  v.  Hawkes,  6 1.  C.  R.  297 ;  2  L  Jur. 
N.  S.  406.  (C.A) 

9.  The  word  "effects"  will  comprise  the 
entire  personal  estate  of  the  testator,  unless 


restrained  by  the  context  within  narrower 
bounds.— 2)i«a%  v.  D.,  6  L  C.  R.  540.  (R) 

10.  A  bill  was  filed  against  A.  and  B.,  and 
referred  to  the  Master  to  ascertain  the  rights 
of  parties,  and  apportion  the  funds  accord- 
ingly. He  reported  that  in  1819  there  remained 
due  to  ptfs.  in  a  previous  cause,  on  foot  of 
the  demand  therein  decreed  to  them,  a  sum 
which,  with  post  costs  in  said  cause,  amounted 
to  a  specified  sum ;  and  that,  for  payment 
thereof,  with  subsequent  interest,  the  funds 
mentioned  in  the  decree  in  the  present  cause, 
as  then  remaining  in  the  Bank  of  Ireland  to 
the  credit  of  the  previous  cause,  were  appli- 
cable. Held,  that  the  words  "subsequent 
interest "  did  not  apply  to  post  costs. — In  re 
Brownrigs^s  Estate,  2  L  Jur.  N.  S.  363.  CLE.C.) 

11.  v.,  seized  of  freehold  estates,  and  pos- 
sessed of  chattels  real,  by  will,  directed  his 
execators  to  make  out  an  inventory  of  his 
effects,  which  were  to  be  sold  by  auction ; 
and  that,  if  he  died  "  possessed  of  any  funded 
or  other  property,^  they  should  sell  all  foi'the 
benefit  of  his  children.  Held,  that  the  word 
"property"  passed  the  real  estates. — CUbbom 
V.  C  2  L  Jur.  N.  S.  381.  (C.) 

12.  v.  devised  lands  to  his  son  G.  for  life ; 
remainder  to  his  first  and  other  sons  in  tail ; 
remainder  to  his  daughters,  tenants  in  common 
in  tail ;  and,  if  either  died  without  issue,  then 
to  his  surviving  daughter  and  the  heirs  of  her 
body;  in  default  of  such  issue  to  his  right 
heirs  for  ever.  Held,  that  the  word  "  surviving" 
meaat  "  other." — Smith  v.  Osborne,  3  L  Jur. 
N.  S.  41.  (HX*)— [S.  c,  6  BL  Lds.  Gas.  875.] 

13.  The  "memorandum  "  mentioned  in  Sug- 
den's  Act  (7  &  8  Vic^  c.  90),  s.  2,  must  con- 
tain the  names,  place  of  abode,  title,  &c.,  of 
the  ptf.  in  the  original  judgment. — In  re  Boate, 
9LC.  R524.  (C.A.) 

14.  The  words  "  Court  of  Chancery,"  in  an 
Act  of  Parliament,  do  not  per  se  refer  to  the 
Court  of  Ch.  in  Ireland.— /n  r»  M'Clintock,  10 
L  C.  R  469 ;  5  L  Jur.  N.  8.  209.    (C.) 

15.  In  the  Sub-letting  Act,  6  G,  4,  c.  29,  s. 
2-  the  word  "  void"  means  "  voidable  only. — 
Siricklandr.  APNicholas,  5  L  Jur.  N.  S.  258. 
CC.) 

16.  The  three  months  "  within"  which  every 
appeal  must  be  entered  from  the  date  of  any 
decision  or  order,  excludes  the  day  on  which 
the  order  is  pronounced,  and  includes  the  day 
on  which  the  appeal  is  entered. — Kennetfy  v. 
Cruise,  6  I  Jur.  N.  8.  11.    (C.A.) 

17.  The  word  "  vicarage  "—Held,  to  include 
an  impropriate  curacy.  [See  this  case  at 
length ;  Title : — Ecglbsiabtical  Persons  akd 
THIK08.1. — Auchinleck  v.  Bishop  of  Ossory,  6  I. 
Jur.  N.  8.  205.    (Court  of  DeL) 

18.  In  the  4  &  5  W.  4.  c.  92,  s.  68,  the  phrase 
"money  subject    to   be  invested    in  lands" 
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meaDs  "  money  directed**  to  be  so  invested. — 
Smithwich  v.  5.,  12  J.  C.  R.  181 ;  6  I.  Jur.  N. 
S.  282.     (R.) 

1.  The  word  "officers,"  in  the  statutes  au- 
thorising the  Lord  Lieutenant  to  appoint 
officers  in  district  county  lunatic  asylums  does 
not  include  a  chaplain. — NelUgan  v.  Jonesy  7 1. 
Jur.  N.  S.  39.    (Consist.) 

2.  In  gifts  of  personal  estate,  the  word  "sur- 
vivor** may  be  taken  as  referring  to  the  period 
of  distribution.  Regarding  real  estate  it  is 
not  equally  settled  that  it  applies  to  the  de- 
termination of  the  prior  limitation.  When 
that  word  is  applied  to  a  class  of  persons  of 
whom  individuals  are  named,  its  natural 
meaning  is  "  the  longest  liver"  of  those  named. 
—  Taaffe  v.  Conmee,  7  I.  Jur.  N.  S.  229.  (H. 
L.);  10  H.  Lords  Cas.  G4. 


3.  The  word  "  vest "  prima  facie  means 
"  come  into  possession ;"  not  "  accrue  in  point 
of  interest." — Richardson  v.  Robertson,  7 1.  Jur. 
N.  8.  269.    (ILL.) 

4.  The  word  "legacies,"  in  a  will — Held,  to 
apply  to  a  gift  of  the  residue,  which  included 
real  property. — In  re  Trusts  of  Guinnesses  Will, 
8  1.  Jur.  N.  S.  24.     (R.) 

5.  The  words  "  survivors  or  survivor,"  in  a 
will,  read  "  others  or  other."  —  M^Blain  v. 
Swanton,  9  L  Jur.  N.  S.  122.     (C.A.) 

6.  V.  bequeathed  to  his  brother,  J.,  what- 
ever money  he  should  die  possessed  of ;  and, 
after  several  other  bequests,  bequeathed  all 
the  residue  of  his  property,  not  theretofore 
disposed  of,  to  his  nephew,  who  was  appointed 
residuary  legatee.  Fart  of  the  money,  of 
which  V.  died  possessed,  was  secured  by  mort- 
gage or  charges  on  land  ;  and  part  in  govern- 
ment stock.  Held,  that  while  the  sums  se- 
cured by  mortgage,  as  also  arrears  of  rent  and 
rentcharge,  interest,  and  dividends  on  con- 
sols and  stock,  passed  under  the  word  "money" 
to  J.,  the  sums  invested  in  consols  and  stock 
did  not  pass  thereunder,  but  went  to  the  re- 
siduary legatee. — Hewitt  v.  Bredin,  10  I.  Jur. 
N.  S.  85.  (C.)— [Affirmed :  ibid,  265.   (C.A.)] 

7.  v.,  seized  in  fee  of  lands  situated  on  both 
sides  of  a  road,  demised  those  on  the  west  side 
for  years  ;  and  covenanted,  that  he  would  not 
convert,  or  permit  to  be  converted  any  por- 
tion of  the  ground  opposite  the  demised  pre- 
mises, or  an^  part  |thereof,  or  any  dweuing- 
house  or  building  to  be  erected  thereon,  for  any 
purpose  whatsoever,  save  and  except  and 
other  than  as  a  private  dwelling-house,  to  be 
erected  and  built  in  the  manner  in  the  lease 
provided.  Held,  that  the  word  "dwelling- 
house"  included'stables ;  and  that  the  subse- 
Guent  lessee  (with  notice  of  this  covenant)  of 
the  opposite  premises,  who  built  a  "dwelling- 
house"  thereon,  could  not  be  restrained  by 
injunction  from  building  stables  at  its  side, 
and  fronting  the    premises  demised  by  the 


first  lease. — Smith  v.  Crowe,  10  I.  Jur.  N.  S. 
105.    (C.) 

8.  In  the  13  &  H  Vic^  c.  29,  the  word  "  per- 
son" includes  bodies  corporate  :  e.  g.,  a  rail- 
way Co. — In  re  The  Bagncdstoum  i2y.  Co.,  10 
I.  Jur.  N.  S.  166.    (B.)— [Affirmed :  ibid,  253. 

(C.A.)] 

9.  A  codicil  recited  that  the  testatrix  had 
in  the  Bank  of  Ireland  "  money  not  theretofore 
disposed  of."  By  that  codicil  she  bequeathed 
that  sum  to  trustees,  upon  trust,  to  pay  lega- 
cies. She  had  not  any  "  money  "  in  the  Bank 
of  Ireland,  but  possessed  government  "  stock" 
sufficient  to  pay  the  legacies.  Held,  that  they 
were  payable  out  of  her  general  assets  and  in 
equal  priority  with  other  legacies  bequeathed 
by  the  will  and  prior  codicils. — Reilfy  v.  Sto- 
net/,  16  L  C.  R.  295.  (R.) 

10.  V.  bequeathed  money  to  his  two  daugh- 
ters, share  and  share  alike,  to  be  paid  to  them 
by  his  executors  in  twelve  months  after  their 
respective  marriages  with  the  consent  of  his 
executors;  and  directed  that  his  daughters 
should  be  paid  a  yearly  sum,  less  than  the 
interest  of  their  shares,  until  their  respective 
marriages  as  aforesaid ;  and  that  from  their 
respective  marriages  each  of  them  should  be 
paid  the  full  legal  interest :  until  their  respec- 
tive marriages,  the  remainder  of  the  interest 
on  their  fortunes  was  directed  to  go  to  V.'s 
son ;  and  if  V.*8  daughters,  or  either  of  them, 
died  before  the  age  of  21  years  or  day  of 
marriage,  her  share  of  the  sum  so  bequeathed 
was  directed  to  go  to  V.*s  son,  to  wnom  the 
entire  sum  should  go  if  both  daughters  died. 

iScOT6/€— That  the  daughters'  legacies  did 
not  vest  until  marriage. 

Held,  that  "  or  "  should  be  read  "  and;"  and 
that  therefore  the  legacies  did  not  go  over  to 
the  son  on  the  death  of  his  sisters  unmarried, 
but  remained  undisposed  of  by  the  will,  and 
divisible  amongst  V.*s  next-of-kin. — In  re 
Cantillons  Minors,  16  I.  C.  R  801.    (R.) 

11.  The  word  "said "  applies  to  the  imme- 
diate antecedent. — In  re  WiUomier's  Trusts,  16 
LC.  R.  389.    (R.) 

12.  "5ttrviriiio  daughters,"  in  a  will,  held  to 
mean  ^^  other  daughters." — In  re  Conndlans 
Trusts,  16  I.  C.  R.  624.    (R.) 

13.  "Presently"  AeW  to  mean  "immediately," 
in  a  Scotch  deed,  which  operated  as  a  mar- 
riage.—^/n  re  LockharVs  Trusts ;  ex  parte  Ladif 
Lockhart,  11  I.  Jur.  N.  S.  246.    (R.) 

14.  V.  devised  his  estates  in  several  Irish 
counties  (which  he  named),  "  and  elsewhere 
in  Ireland."  Through  the  word  "  SUgo,"  one 
of  the  named  counties,  V.  drew  a  line  in  ink, 
and  initialed  the  alteration.  The  word  re- 
mained quite  legible.  The  attestation  clause 
ran  thus :— "  In  witness,  &C.,  the  word  *  Sligo' 
being  struck  out  before  the  execution,  and 
initialed  bv  me."    Held,  that  "  elsewhere  in 
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Ireland  "  meant  **  elsewhere  in  Ireland,  except 
in  Sligo,"  and  that  the  estate  in  Sligo  was  not 
devised  thereby.— hooper  y.  Warre,  11 1.  Jur. 
N.  S.24.    (C.) 

1.  By  Lord  Westbunr: — "In  the  maxim, 
^^  Ignorantia  juris  hcata  exauat"  the  word 
"jiif^'has  the  sense  of  general  law^  or  of 
private  rights  according  to  circnmstances. — 
Cooper  V.  Phibbs,  L.  Rep.  2  H.  L.  149.— [Revg., 
8.  c.  17 1.  C.  R.  73 ;  10 1.  Jur.  N.  S.  239.  (CO] 


WRIT. 

See  PRACTICE,  Writ. 
Of  Procedendo,    See  Bakkbuftot,  VI. 

YOUNGER  CHILDREN. 
See  Wills,  XV. 


THE  FOLLOWING  CASES  WERE  OMITTED  FROM  THEIR  PROPER  JLACES 

IN  THE  DIGEST:- 


AORBEMENT,   SpBCIPIC   PeRFORMJLNCE  OF. 

Vin.  2.  h,— Vendor  and  Purchaser,  IV.  3. 

2.  The  particulars  of  a  sale  by  auction 
described  the  subject  as  a  plot  of  ground 
held  for  a  term  of  111  years  from  the  2drd  of 
April  1853,  subject  to  the  annual  rent  of  £5, 
One  condition  of  sale  was,  that  the  vendor 
should  deliver  to  the  purchaser  or  his  agent 
an  abstract  of  title,  and  deduce  a  good  title 
to  ^the  premises  sold,  down  from  the  23rd  of 
April  1853  to  the  date  of  the  sale :  that  the 
lessor's  title  should  not  be  questioned,  nor 
should  the  vendor  be  bound  to  go  behind  it : 
that  compared  copies  of  registry  searches 
against  the  vendor's  lessor  should  be  handed 
to  the  purchaser ;  as  also  of  judgments  from 
June  1845  to  June  1853,  with  a  compared 
copy  of  his  abstract  of  title,  also  common 
searches  by  the  vendor,  from  the  date  of  his 
lease  to  that  of  the  sale,  in  the  Registry  and 
Judgment  Offices,  and  not  further  or  other- 
wise. 

The  plot  of  ground  was  part  of  two  proper- 
ties, held  under  two  distinct  leases,  made  in 
1846  to  the  vendor's  lessor.  By  those  leases 
respectively  rents  of  £31  and  £9  were  re- 
served. The  interest  sold  was  under  a  lease 
made  on  the  25th  of  July  1853,  to  the  vendor 
of  portions  of  bothproperties,  and  was  subject 
to  a  rent  of  £5.    Meld,  that  the  title  was  bad. 

That  the  condition  of  sale  was  so  ambigu- 
OE8  and  uncertain  as  not  to  preclude  the  pur- 
chaser from  objecting  to  ihe  title. 

That  there  had  been,  in  the  particulars  of 
sale,  a  suppression  of  facts  such  as  amounted 
to  a  misrepresentation,  and  disentitled  the 
vendor  to  a  decree  for  specific  performance. — 
Geoghegan  v.  Connollg,  8  I.  C.  R.  598.    (R.) 


Debtor  and  Creditor,  VUL  —  Practice, 
Creditor's  Suit. 

3.  There  was  in  Court  a  clear  surplus  fund, 
which  had  been  produced  by  a  sale  under  a 
decree.  On  the  motion  of  a  subsequent  judg- 
ment creditor,  the  Court  granted  a  reference 
to  the  Remembrancer  to  enquire  and  report 
who  was  entitled  to  the  surplus,  and^whether 
the  applicant  had  any,  and,  if  any,  what  lien 
upon  it  ? — and,  if  so,  whether  there  was  any, 
and  what  prior  lien  thereon. — Mackeg  v.  Mar- 
tins, 1  L  E.  R.  331.    (E.E.) 


Ecclesiastical  Persons  and  Things. 

n.  2.  Purchases  of, 

4.  When,  under  the  3  &  4  W,  4,  c.  37,  the 
Bishop's  Immediate  lessee  purchased  the  fee 
of  the  demised  lands,  and  obtained  a  convey- 
ance thereof,  including  the  royalties — HJd^ 
that  his  sub-lessee,  having  a  t,  q,  covenant 
for  renewal,  and  contributing  his  proportion 
of  the  purchase-money,  &c.,  was  entitled,  under 
the  6  &  7  W,  4,  c.  99,  as  to  the  sub-demised 
lands,  to  a  like  conveyance  of  the  fee  thereof, 
including  the  royalties. — Byrne  v.  Hugo,  1  I. 
E.  R.361.    (R.) 


Practice,  Answer,  Supplemental — Prac- 
tice, Charge  &  Discharge — ^Practiob, 
Master,  Reviewing  Report. 

5.  £.,  being  seised  in  tail  of  the  X.  estate, 
inclndimr  the  lands  of  B.  and  G.,  with  remain- 
der to  V .  in  tail,  levied  fines  and  suffered 
recoveries  of  the  estate  (except  B.  and  G.)  in 
1814.    In  1844,  after  the  death  of  E.,  the 
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Bfmster  m*de  a  report  in  the  matter  of  F.  cmd 
otktrt  minortf  and  found  therebj  that  E.  had, 
bj  fines  and  recoreries,  barred  all  estates  tail 
in  the  X.  estate.  In  1845,  there  was  filed  for 
the  minor  V.,  in  the  cause  of  F.  r.  O'B.,  an 
answer  admitting  that  E.  had,  bj  fines  and 
recoveries,  legal^  barred  ftU  estates  tail  in 
the  X.  estate.  A  similar  admission  was  made 
in  an  answer  filed  for  the  minor,  in  1848,  in  a 
creditor's  suit  of  0*B,  t.  F^  A  decree  to  ac- 
count having  been  made  in  W,  v.  F^  the  ptf  .*s 
charge  stat^  that  £.,  being  seixed  of  the  X. 
estate,  made  his  will,  Ac;  and  the  discharge 
of  the  minors  admitted  that  statement  The 
Master  reported  that  £.  had  levied  fines  and 
recoveries  of  all  the  X.  estate,  and  had  ac- 
quired a  fee-simple  therein ;  but  no  evidence 
to  support  that  finding  was  given  before  the 
Master.  The  cause  of  W.  v.  F.  having  been 
set  down  for -final  hearing,  was  directed  to 
stand  over  until  the  return  of  the  report  in 
(yB,  V.  F.  A  petition  having  been  presented 
to  the  I.  E.  Court,  after  the  sale  of  one 
denomination  it  was  discovered  that  B.  and 
G.  were  not  included  in  the  fines  and  recove- 
ries. On  motion  made  in  1852,  the  Court 
refused  to  ftllow  V.  to  file  a  supplemental 
answer,  but  ordered  that  the  Master  be  at 
liberty  to  review  Ms  report  in  relation  to  the 
Mts  and  recoveries  of  1814,  so  far  as  related 
to  B.  and  G.,  and  in  such  other  particulars  as 
might  be  made  necessary  by  correcting  the 
error ;  and  that,  notwithstanding  the  sSmis- 
siona  in  the  answer :  and  gave  to  V.  liberty 
to  file  a  f  orther  discharge,  in  order  to  put  the 
natter  properlv  in  issue,  but  upon  the  terms 
of  accounting  for  the  rents  of  a  part  of  the  X. 
estate  of  which  V.  had  been  allowed  to  go 
into  possession ;  of  his  executing  a  disentail- 
ing deed  of  the  denomination  sold ;  and  of  his 
Saying  off,  out  of  the  purchase-money,  a  cre- 
itor,  who  had  become  such  at  his  request.-^ 
Cry)ps  V.  ViUiers,  2  L  C.  B.  179.    (B.) 


FRACnCB — EVIDEKOB — AvFIDAYTIS. 

1.  When  additional  time  for  filing  affidavits 
is  required,  an  application  for  an  extension 
of  the  time  ought,  in  the  first  instance,  to 
be  made  to  the  opposite  solicitor. 

Affidavits  by  way  of  evidence  should  contain 
only  legal  evidence  directed  to  the  matters 
put  in  issue  by  the  pleadings. — Moclare  v.  M^ 
81.  C.B.610.    (C.) 


PEAoncB,  XXXVm,  11,  h :  Affidavit  ok 
AppLTnro  FOR  Leave  to  Sue  ni  Foema 
Faupeeib.  * 

2.  An  M>plicatlon  in  this  Court  for  liberty 
to  sue  in  Jorma  ptnperi*  must  be  made  on  an 
affidavit  that  the  ptf.  is  not  worth  £5,  except 
the  matter  in  question  in  the  8mt.^& J^otneU 
V.  if 'ifoAon,  9  L  E.  B.  471.    (B.) 


FSAcncB,  Mabtbe — ^Practice,  Pboductiov 
OF  Documents 

8.  Under  the  182nd  Q.  O.  of  Nov.  1834,  thi 
Master  should  exercise  his  discretion,  and 
certify  what  books,  paperai  or  writings  respec- 
tively should  be  lodged  in  his  office,  or 
produced  for  inspection  only ;  although  the 
decree  under  which  he  may  be  proceeding 
requires  the  parties  to  bring  in  and  deposit 
with  the  Master  aU  deeds,  writings,  Ac,  In 
anywise  touching  or  concerning  the  premises, 
in  their  possession  or  power  respectively. 

The  deeds  need  not  be  produced  until  the 
Master  certifies.— CAcwfor  v.  C,  1 L  K  R  482. 


Practice,  Takino  Pleabihos  off  the  File. 

4.  On  an  application  to  take  the  answer  off 
the  file,  in  order  to  institute  a  prosecution  for 
perjury — Hddf  that,  in  order  to  sustain  such 
an  application,  a  special  case  must  be  made. — 
N V.  N,y  1 1.  E.  B.  17.    (C.) 


VBinX>R  AND  PUROHABEE,  IV,  3. 

5.  A  condition  of  sale  provided  that  the 
"  purchaser  shall  not  be  at  liberty  to  require 
any  evidence  of  the  title  of  the  lessors  in  said 
lease,  or  any  of  them ;  or  object  by  reason  of 
incumbrances,  if  any,  affecting  the  title  of 
such  lessors;  nor  require  the  production  of 
any  title  deeds  connected  with  the  premises, 
prior  to,  or  of  previous  date  to  said  lease  ;  but 
shall  admit  that  said  lease  has  been  duly 
executed  and  acknowledged  by  aU  the  parties 
thereto,  and  be  satisfi^  with  same  being 
handed  over  to  them,  and  the  title  deduced 
therefrom  to  the  owners."  Held,  that  this  con- 
dition did  not  preclude  the  purchaser  from  re- 
jecting the  title  on  theground  of  objections  to 
the  lessors'  title. 

Lessees  for  lives  renewable  for  ever  granted 
to  L.,  his  heirs  and  assigns,  a  lease  at  a  rent. 
Held,  that  L.'s  estate  did  not  answer  the  de- 
scription of  a  lease  for  ever. — Mmsorave  v. 
APCuOagh,  14  I.  C.  B.  496.  (C.)— [See  also 
Geoghegan  v.  Connolly,  8  L  C.  B.  698.  (B.),  p. 
1409(2).]  ^^ 
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